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RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. ll—Suit 

by Hindu widow K for declaration of title and 
possession against 8, decreed— Compromise on appeal 
and § obtaining four annas share under it—Sutt by 
reverstoner R that consent decree did net affect 
him, decreed—Suit by K to recover possession from 
Son ground that consent decree was obtained by 
fraud, dismissed on ground of 12 years possession by 
S—Decision, if operates as res judicata in subsequent 
a | R on widow's death to recover possession 
rom 8. 
- K, a Hindu. widow brought a suit against one S for 
declaration of title and Possession of the property 
of her husband ard obtained a-decree. S prefer- 
ted an appeal but there was a compromise and a 
consent decree on the basis of the compromise was 
made under which S§ obtained four annas estate 
which was directed to, be partitioned and obtained 
Fossession of that share. Shortly after this decree 
one R, a reversioner, brought a suit against the 
parties to the compromise for declaration that the 
compromise and the consent decree were void and 
the yreversioners were not bound by it and 
obtained a decree. On the strength of this decision 
the widow K then brought a suit against Sto re- 
cover possession of the four annas share on the 
. ground that the compromise and the consent decree 
were obtained by fraud and undue influence but 
the suit was dismissed on the ground that K was 
out of possession for more than 12 years. On the 
death ofthe widow K, R thareversioner brought a'suit 
‘against S to recover possession : 

Held, that the suit was not barred by res ju icata. 
That the possession under en agreement which 
was not binding on the reversionary. heirs, could 
not avail S inaquestion with a reversionary heir, 
whose’ right to pcssess could not arise until the 
succession opened to such®heir. In that’ position, 
unless something thereafter occurred during the 
life of K which ‘affected the title to the whole or 
part of the estate, which took such whofe or part of 
the estate away from Æ and vested it as matterof 
title in S mere possession of such whole or part of 
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the reversioner’s claim as reversionsry heir, on K's 
death. In the first place, the title to the estate having 
been finally decided, in any question with S, the 
widow K had no right tosubmit it to fresh ad- 
judication by the Courts as against S so faras the 
right of the reversionary heirs was concerned, or 
to affect their right by any such action and in 
the second place, K in her last suit for possession 
was only “suing in her own interest, and not as 
representing the reversionary heirs and, therefore, 
K's suit did not affect R's right to _ Possession, 
Katama Natchiar v. The Rajah of Shivagunga (3), 
Hurrmath Chatterji v. Mohunt Mathoor Mohan 
Goswami (4), Chaudri Risal Singh v. Balwant Singh 
(5), Vaithialinga Mudaliar y. Srirangath Anni (6) 
and Jaggo Bai v. Utsava Lal (8), distinguished, 
[p. 3, col. 2.] 


Messrs. A. M. Dunne, K. C. and J. M. 
Pringle, for the Appellant. 
Respondents: Ex parte. 


Lord Thankerton.—This is an appeal 
from a judgment and decree of the High 
Oourt of Judicature at Fort William in 
Bengal, dated March 8, 1935, which atfirm- 
ed the judgment and decree, dated May 15, 
1930, of the Special Land Acquisition 
Judge of the 24 Parganas on a reference 
made to him under s. 18 of the Land 
Acquisition Act (Lof 1894) by the Second 
Land Acquisition Collector, Calcutta. | 

The questionin the appeal is whether 
the appellant is entilled to the compensa- 
tion money awarded in respect of the 
acquisition of part of the premises 2, Deb 
Lane, inthe Town of Calcutta, as succes- 
sor to the estate of Raj Ballav’ Seal, of 
which the said premises formed part. 

Raj Ballav died on June 10, 18.0, leav- 
ing him surviving his widow Mati>.Dassi 
and three grandsons, who were sons of a 
pre-deceased daughter by another wife? of 
whom one died in 1880 unmarried. Res- 
pondent No. 1 is another grandson, and 
respondent No. 2 represents the third, 
grafidson, who died in 1805, The grand- 
sons® line is hereinafter called ‘the Sens”, 
Respondents Nos. 3—L1 represent the mort- 
‘gagee of the Sens. Tife followipg pedigree 

e 
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shows the decendanis of Raj Ballavy:— *. 
(D “e 
RAJ BALLAV 
(died June 10, 1870) 
S 2) 
2nd wife i 8rd wife Kanai Lal 
Ohandramoni Mati Dassi Sen 
(died before (died September | 
1870) l 
Lakhyahi J ome 
? iva ogendra aran 
(died before 1870) Nath Beal (died April 
adopted 1905.) 
March 6, 1573, = Katyani 
(died November 30, (died — 
1886), November 16, 
| 1926). 
Rajlakshmi 
(appellant.) 
gow eek e ar er ip ERFA 
: A | | 
Kalidas = Tulsimanjuri Bholanath Shartak 


(died September 
1905). | 
Ban 


im Sen 


(died before 1919.) 


Raj Ballav left a will giving his widow 
Mati Dassi authority to adopt a son to 
him and giving benefits to the said widow, 
to the son to.be adopted and to the Sens. 
On Raj Ballav’s death in 1870 Mati 
Dassi entered into possession of the estate 
and adopted Jogendra Nath Seal in 18:3, 
under the authority conferred on her. 
Jogendra married Katyani and the present 
appellant is their only chiid; Jogendra died 
in 1886, when the appellant was less 
than one year old. 

Mati Dassi died in 1899, and the Sens 
appear to have then taken possession of 
the estate. Shortly after the death of 
Jogendra, Mati Dassi had purported to 
adopt Amulya Charan, the brother of 
Katyani, in further exercise of the authority 
conferred on her, and in 1901 Amulya 
brought a suit against the Sens and 
Katyani claiming the estate; the suit was 
dismissed in both Courts on the ground 
that Mati’ Dassi’s power of adoption had 
been | exhausted with her adoption of 
Jogendra, and the High Court lurther held, 
on ccaistruction of the will, that there was 
an intestacy as to the corpus cf the estate, 
which vested in Jogendra ss legal heir, and 
cn his death passed by succession to his 
widow Katyanl. In this suit a Receiver 
. had?’ been appointed to theestate pending 
the disposal of the suit. The decisifn of 
the High Court which was dated Marth 25, 
1805, is reported in, Amulya Charan Seal 


s 


(respondent (respondent {died July 26, 
No. 2). No. 1 1880). 


v. Kali Das Sen (1). 


Meantime, after the decision of the 
Subordinate Judge in Amulya’s suit, 
Katyani brought Suit No. 11 of 1903 
against the Sens, Amulya andthe Receiver 
in Amulya’s suit, claiming three-fourths of 
the estate and partition, which she later 
amended to a claimfor the whole estate, 
after the decision of the High Court in 
Amulya's suit. The suit was defended 
by the Sens,and on December 21, 1905, 
the Subordinate Judge decreed the suit 
in Katyani’s favour, ordering and declar- 
ing “that the plaintiff's title in the whole 
lo annas’ share of the immovable pro- 
perties in dispute as specified in Sch. B 
(2) of the plaint be deélared and she do. 
recover possession therein”. The Sens 
appealed tothe District Court and without 
authority, joined Kanai, the father of 
Katyani and Amulya, as respondent in the 
appeal; they also obtained leave tc join 
a representative of the mortgagee. 
A petition of ccmprcmise was filed in “the 
District Court on January 9, 190,, under 
which the Sens, with their morigagee, 
Kanai and Katyani agreed to divide the 
inheritance, Katyani taking 6 annas, the 
Sens 4 annas, subject lo the mortgagee’s 
tights, and Kanai 6 annas. Un January 
24, 1:07, a consent-decree on the basis of 
the comprcmise was made by the District 


(1) 32 O 861; 1 O L J 270. 


gé 
Court, and partition was directed ; subse- 
quently, on SSptember 15, 1407, as directed 
by the Court, the Receiver made the parti- 
tion and made over possession of the res- 
pective shares in terms of the compromise. 
The premises 2, Deb Lane, compensation for 
a part of which is the subject of the pre- 
sent appeal, was included in the 4 annas, 
of which the Sens got possession. 

Less than three months after the consent- 
decree of the District Court in Suit No. 11 
of 1903, the present appellant in order to 
protect the reversionary interest, instituted 
on April 18, 1907, Suit No. 59 of 1907 
against the parties to the compromise and 
the Receiver, for declaration that the com- 
promise and‘ the consent-decree of the Dis- 
trict Court dated January 9, 1907, were void 
and inoperative and that the reversioners 
were not bound by the partition proceed- 
ings taken in execution of the decree. The 
Subordinate Judge dismissed the suit, but, 
on appeal, the High Oourt set aside this 
decision, bya judgment and decree dated 
August 8, 1910, aud declared “that the con- 
sent-decree made on January 9, 1907, is 
void and inoperative as against the plaint- 
iff-appellant and that she is in no way 
bound by the partition proceedings waich 
have taken place in execution of that dec- 
ree.” This decision is reported in Raj 
Lakshmi Dasi v. Katyayani Dusee (2). It is 
clear that the main ground of decis:on was 
that the District Court had no jurisdiction 
and that accordingly the consent decree 
was. Void and inoperative. The Court did not 
decidé any question asto the right of the 
Sens to retain possession of the 4 annas 
during the lifeof Katyani, who had a 
widow's right in the estate, because of the 
compromise agreement, to which she was a 
party, or on some similar ground. 


It is important to get aclear view of the 
position of the estate after the decision of 
the High Court of August š, 1910, the 
effect of which, inter alia, was to annul 
the consent-decree of the District Gourt in 
No. ll of 1903, andto leave the decree of 
the Subordinate Judge dated December 
21,1905, which has been already quoted, 
as final and binding. This decree declar- 
ing Katyani's title to the whole estate, was 
clearly a decree in Katyani’s favour as re- 
presenting the waole interests in tne estate, 
and it has rightiy been so regarded by 
both the Courts below in the present case ; 
and it formed res judicata in any question 
with the Sens. As regards possession of 


(2)380 639; 12 Ind, Oas. 464. F 7 
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the estate, while the decree made an order 
for recovery of possession, the possession 
given uader the partition of 1907 continued 
the Sens being in possession of the 4 
annas. Itseems clear that possession under 
an agreement which was not binding on 
the reversionary heirs, could not avail the 
Sens in a question with a  reversionary 
heir, whose right to possess could not arise 
until the succession opened to sach heir. 

In that position, it appears to their Lord- 
ships that unless something thereafter oc- 
curred during the life of Katyani which 
affected the title to the whole or part of the 
estate, which took such whole or part of the 
estate away from Katyani and vested it aa 
matter of title in the Sens, mere possession 
of such whole or part of the estate by the 
Sens would afford them no answer to the 
appellant’s claim as reversionary heir, on 
Katyani’s death, founded on the decree of 
the Subordinate Judge in No. Ll of 1903, as 
set up bythe decree of the High Oourt in 
1910 in her own suit, No. 59 of 1907, 

The respondents maintain that the appel- 
lant’s claim in the present suit is excluded 
by reasonof the subsequent decisioa in 
suit No. 115 of 1919, instituted by Katyani 
against the Sens and their morigagees for 
recovery of the 4 annas; that suit was 
dismissed by the Subordinate Judge and, on 
appeal, by the High Oourt. The respond- 
ents maintain that Katyani, in that suit, 
was suing on behalf of the reversioners as 
Well as herself, and that the decision is 
res judicata against the present appellant. 
Both Courts below have accepted this con- 
tention and have dismissed the appellant's 
suit and the appellant now challenges their 
ground of decision, which is largely found: 
edon certain decisions of tnis Board, which 
they have held to be applicable, and to 
which reference will be made later. 

Inthe trst place, the title to the es:ate 
having been finally decided, in any question 
with the Sens, as above stated, their Lord- 
ships are of opinion, that the widow, Kat- 
yani, had no right to submit it to fresh 
adjudication by the Courts as against the 
Sens, so far as the right of the reversionary 
heirs was coacerned, or to affect their right 
by any such action. Inthe second place, 
their Lordsnips are satisfied, 09 a scratiny 
of the proceedings in Suit No. 115 of 1919, 
that Katyani was only suiag in her own 
interegt, and not as representing the rever- 
sionary heirs. 

In the plaint, dated September 15, 1919, 
Katyani clearly foundedeox the decree of 
the Subordinate Judge in Suit No. ll of 


1903, dated December 21, 1905, as set up 
by the High Court decreein Suit No. 59 
of 1907, dated August 8, 1910, as forming 
res judicata against the defendants, the 
Sens, on the question of title; she then pro- 
ceeded to deal with her own personal 
difficulty, viz., the compromise, as to which 
she alleged that it had been obtained from 
her by the undue influence of her father 
Kanai, in fraudulent collusion with the 
Sens. The written statement of the Sens 
has not been made available. The Subordi- 
pate Judge in a judgment dated August 
24, 1921, rejected the plaintiff's allegations 
of fraud and held the compromise to be 
binding on her so as to prevent recovery of 
possession by her. This clearly could only 
relate to Katyani’s possession during her 
life,as the compromise had been finally 
held not to be binding on the reversionary 
heirs. 

On appeal, the High Court, in a 
judgment dated Juty 21 and 24, 1925, 
did not refer to the question of 
the compromise, but they state, in reference 
to suits No. 11 of 1903 and 59 of 1907, 
that, as d result of the compromise decree 
being held to havé been without jurisdic- 
tion, the decree of the trial Court in the 
suit of Katyani (No. 11 of 1903) must be 
treated as a good decree and that that 
decree declared her right, but the Court 
held that Katyani had been out of posses- 
sion for more than 12 years and could not 
recover possession and affirmed the dis- 
inissal of the suit. Again their Lordships 
are unable to regard this judgment as 
affecting the right of the reversionary heir 
to possession. ` 

An examination of the decisions of this 
Board, on which both the Courts below have 
relied, will show that the decree against 
a female holder of the estate which has 
been held tobe binding on a succeeding 
heir, has in each case involved the deci- 
sion of the question of title, and not the 
mere question of possession. In none of the 
cases had the prior female holder of the 
esiate already obtained a decree of her 
title to the estaie against the defen- 
dants, In Katama Natchiar v, The Rajah of 
Shivagunga (5) the following passage occurs 
in the judgment of the Loard, delivered by 
Turner, L, J., at page 603*. 

“It seems, however, tobe necessary, in order to 


, detefmine the modein which this appeal ought to 
be disposed of, to consider the question wether 


5 ° 
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the decree of 1847, if it had hecohe final in Anga 
Mootoo Natchiar's lifetime, would @ave bound those 
claiming the zemindary in succession toher. And 
their Lordships are of opinion that, ugless it could 
be shown that there had not been a fair trial ofthe 
right in that suit—or, in other words, unless that 
decree could have been successfully impeached on 
some special ground, it would have been an effectual 
bar to any new cuit in the Zillah Court by any 
person claiming in succession to Anga Mootoo 
Natchiar. For assuming her to be entitled to the 
zemindary at all, the whole estate would for the 
time be vested in her, absolutely forsome purposes, 
though, in some reports, for a qualified interest-; 
and until her death it could not be aszertained 
who would be entitled to succeed. The same prin- 
ciple which has prevailed in the Oourts of this 
country as to tenants in tail representing the in- 
heritance, would seem to apply to the case of a 
Hindu widow; and it is obvious that there would 
be the greatest possible inconvenience in holding 
that the succeeding heirs were not bound by a 
decree fairly and properly obtained against the 
widow.” f f 

Anga Mootoo Natchiar, the widow, had 
claimed in the previous litigation a Hindu 
widow's estate in the zamindary as self- 
acquired by her late husband, and main- 
tained that it was not part of the imparti- 
ble estate. Quite clearly the question: of 
title was in issue, and her failure carried 
the estate away from the reversionary heirs, 
and the observations of the Board were 
directed to a litigation as to the title of 


the estate. 

In Hurrinath Chatterji v. Mohunt Mothoor 
Mohan Goswami (4) the decree against a 
preceding female heir was founded on 
limitation, on the ground that ehe had 
never been in possesssion since the death 
of the widow in 1855, some 26 years 
before, when the succession had opened to 
her, It was held by this Board that the 
fact that the decree was founded on limi- 
tation did not take the case out of the 
ruling laid down in the Shivagunga case 
(3), which is quoted above. Article 141 of 
the Limitation Act of 1877 had first ap- 
peared in a more limited form in Art. 142 
of the Act of 1871, being then contined to 
the death of a widow. ‘The judgment of the 
Board, delivered by Sir Kicnard Couch, 
after referring to these changes, states in 
reference to Art. lil cf the Act of 1877: 

“the words ‘entitled to the possession of immov- 
able property’ refer tothe then existing law Under 
that law the plaintiff, being bound by the decree 
against Sampurna would not be entitled to bring a 
suit for possession. ‘The intention of the law of 
limitation is, nut to give a right where thee is not 
one, but tp interpose a bar after acertain period to 
asult te enforce an ex@ting right. ‘Lhe purpose of 
the Second Schedule in each of the Acts is only to 
prescribe the period of limitation fur the suit.” 


(4) 201 A163, 210 149; 6 Sar. 370; 17 Ind. Jur 
579; 52 P R 1893 (P 0). ; 
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Here againgit is clear that Sampurna had 
held no previoug decree as to title, and 
that her title was in issue in the litigation 
which was instituted on behalf of herself 
and the reversionary heirs. 

In Chauduri Risal Singh v. Balwant 
Singh (5) a Hindu female. in whom an 
estate vested on the death of her husband 
and infant sm, had purported to adopt 
Balwant Singh as son to her husband; sub- 
sequently she instituted a suit for a decla- 
ration that the adoption was invalid. It was 
held by this Board that she was estopped 
by her conduct from denying the validity 
of the adoption, which was the ground of 
decision in both the Courts below, and 
also that upon the facts the adoption was 
valid. On the widow's death, the rever- 
sionary heir sued for recovery of the estate, 
alleging that the adoption was invalid. It 
was held that the reversionary heir was 
bound by the previous decision against 
the widsw as res judicata. There could be 
no doubt that the widow in her suit had 
represented the reversionary heirs, and that 
the decision that the adoption was valid 
negatived any right of the reversionary 
heir as well as the right of the widow. 

In the case of Vatthialinga Mudaliar v. 
Srirangath Anni (6) the widow, Chokkammal, 
had made an adoption in 1862 to her hus- 
band, Arunchala, who had died in 1849. 
The widow died in 1902, and in 1905, the 
suit under appeal was instituted by the 
plaintiffs as reversionary heirs of Arunchala 
against the defendants, who were successors 
of the adopted son and were in possession 
of the estate, and who relied mainly upon 
the defences that the suit was barred by 
res judicata and limitation. The former 
defence was founded on a decree in 1892 
in a suit by the mother of the adopted 
son, against Chokkammal and others, for 
possession of the estates, which she 
alleged had been forcibly taken from her by 
Chokkammal in 1884—theree years before 
the suit—prior to which date the adopted 
son, his widow and the plaintiff had held 
possession since the adopticn in 1862. It 
was held by the High Court, by the decree 
of 1892, that the adoption was invalid, but 
that the plaintiff's claim of adverse posses: 
sion for 12 years was. established and they 

(5) 45 I A 168; 48 Ind. Cas. 553; A IR 1918 PO 
E aa AN. 
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affirmed the deciee for possession which 
the Subordinate Judge had given. The 
defence of res judicata founded on this 
decree was sustained by the Board, on 
the ground that Ohokkamm il, as defendant, 
had represented tle estate, and the decree 
of adverse possession bound the reversion- 
ary heirs. Again it is clear that the decree 
excluded the title of both the widow and 
the reversionary heirs. The Board also 
based their decision on Art. 129 of ‘the 
Limitation Act, 1871, but that part of the 
decision is not material for present pur- 
poses. In the course of the judgment, 
which was delivered by Sir John Edge, 
the judgment of Macpherson, J. in the 
Full Bench decision in Nobin Chunder 
Chuckerbuity v. Issur Chunder Chuckerbutty 
(7), was quoted with approval and was as 
follows :— 

“I also concur in the proposed answer. But a 
very great difference exists between the case 
immediately before us and the case in which a 
mother or other Hindu female having an estate 
similar to that of a childless widow has herself 
alienated property belonging to the estate which 
she has taken as heiress, without sufficient reason 
for making such alienation. In the latter case, 
the alienation is good as against her, and so far 
as her own life interest is concerned. Therefore, in 
fact, no cause of action necessarily arises at all 
with respect to her alienation so long as he lives. 
The cause of action does not arise until her death, 
when the reversioner's cause of action for the first 
time accrues. In the case before us, the property 
having never reached the hands of the mother (the 
Hindu widow) at all, having been throughout held 
adversely to her, the cause of action (of the rever- 
sioner) accrued in the mother’s lifetime, and, there- 
fore, a suit to recover possession, by whomsoever 
it may be brought, is barred unless instituted within 
twelve years from the commencement of the adverse 
possession.” A 

Lastly, in Jaggo Bai v. Utsava Lal (8) 
it is sufficient to quote a passage from the 
judgment of the Board, delivered br Lord 
Tomlin, which after a reference to the case 
of Hurrinath Chatterji (4) (supra cit.), states: 

“Jt is, therefore, established by this decision that 
where a decree founded upon the law of limitation 
is obtained against the widow in her lifetime the 
reversionary heir is barred and does not get the 
benefit of Art. 141. The question raised by the 
present case is whether the same result follows 
where there has been no decree, though at the death 
of the widow a stranger has been in adverse posses- 
sion for 19 years or more. In their Lordships’ 
judgment where there has been no decree against 
the widow or other act in the law in the widow's 
lifetime depriving the reversionary heir of the 
Tight to possession on the widow's death, the heir 
is entitled, after the widow's death, to rely upon 


(1),9 Suth. W R 505 at p. 510. oe 

B)°56 I A267; 117 Ind. Cas. 498; A I R 1929 PO 
166; 83 O W N 809; 10 P L T527; (1929) Au J 
716: 30 L W 60; 31 Bom. LR 891; 57 M LJ 160; 
0 O LJ 5%; 60W N 589; 51 A439; (1929) M W 
N 762; Ind. Rul, (1929) P O 266 (P O). « 
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Art. Ml for the purpose of the determination of 
the question whether the title is barred by lapse of 
time. To hold otherwise would, in their Lordships’ 


opinion, in effect, compel the Court in determining 


a question within the scope of tho article to ignore 
the express words of the article.” 


Accordingly, the question in the present 
appeal is whether tbe decree in the snit 
No. 115 of 1919 deprived the appellant of 
the right to possession. As already stated, 
their Lordships are of cpinion that the 
appellant's right to possess was established 
as res judicata against the Sens by the 
decree of the Subordinate Jndge in suit 


‘No. 11 of 1903, as setup by the judg- 


ment of the High Court in the appellant's 
suit No. 59 of 1907, and Katyani’s suit 
for possession No. 115 of 1919 could not, 
and did not, affect the appellant's right to 
possession. 


In their Lordships’ judgment, therefore, 
the appeal succeeds, and the judgment 
and decrees of- both Oourts below should 
be cet aside, and the appellant should have 
a decree for the amount of the compensa- 
tion money in suit, and their Lordehips 
will humbly advise His Majesty accordingly. 
The appellant will have the costs of the 
appeal and of the prcceedings in both 
Courts below. 


8. Appeal succeeds. 


Solicitors for the Appellants.—M i 
W. W. Box & Co. re or 
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for restitution in respect of separa®le part—Art. 142 
Limitation Act, applies — Trust — Person holding 
position of quasi trustee cannot set up edverse posees- 
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transf er by adulte—Minors challenging it— Duty of 
ourt. ua 


(Per Stone, C. J. and Bose, J., Digby, J. contra.)—It 
is not Art. lof Sch. II, O. P. Tenancy Act, that ap- 
plies to a suit to set aside surrender which is illegal 
on account of its being part of 9 transaction which 
is against the provisions of s. 49. Tosucha case 
limitation applicable is that provided by the Limita- 
tion Act. As the surrenderee holds the land as a 
quasi trustee, he cannot set up a title adverse to the 
cestui que trust and hence it is Art. 142 and not 
Art. 144, Limitation Act, that will govern the suit, 
Petherpermal Chetty v Muniandy Chetty (£6) and 
Chhatra Kumari Devi v. Mohan Bikram Shak (33), 
discussed, 

Per Digby, J.—Such a case is a clear case of ex- 
clusion from possession and Art. 1 of Sch. II, O, P. 
Tenancy Act governs the case. Peiherpermal Chetty 
v. Muniandy Chetty (26), explained Chhatra Kumari 
Devi v. Mohan Bikram Shah (33), distinguished. 

The intention of the O. P. Tenancy Act is 
evidently to secure freedom from the disputes 
regarding tenancy lend, and set some short time 
limit to claims stirred up in villages, and to attain 
quick finality in the revenue records. 


Per Stone, C. J.—It is the policy of the law to 
prevent the land-working classes being driven into 
the state of landless proletarist so far as may be, and 
accordingly it is provided by s. 49 ofthe O. P, 
Tenancy Act that alienations of sir land, that is 
home farm land in cultivation, shall be ineffective 
unless the sanction of the appropriate official has first 
been obtained, It is of the utmost importance that 
this safeguard should be maintained in full force and 
effect, Itis desirable that collusive actions having 
as their real object to defraud alienees who have 
given consideration should fail. |p 8, col. 2.) 

Per Bese, J.—The anxiety of the Legislature to pro» 
tect this class is so great that s.49(2) of the Act 
prohibits registration of any document which does 
not reserve the right of occupancy specified in 
sub-s. (1). The object of this prohibition is clearly 
to bring to the notice of the parties exactly what their 
bargain amounts to under the law and if they have 
understood the position aright to enable them to amend 
their document soas to make their meaning clear 
beyond all possibility of doubt, and if not, then to 
let them realise that they have entered into a transac- | 
tion, one of whose objects is prohibited bylaw. The 
illegal part of the transaction is not the sale of the sir 
but the arrangement or device which attempts to 
evade the provisions ofthe Act. [p. 13, col. 2] 


Per Digby, J.—Where a surrender and a sale-deed 
are both executed onthe same date and it has been 
arranged to meke the surrender before the sale-deed 
is executed, the surrender deed is the execution of 
“device which is void and illegal". 


Per Stone, C. J— Transfer" in s. 12; 0. P., Tenancy 
Act does not include the “surrender” referred to in 
s. 89 of the Act. < y 

Per Bose, J.— When a contract is void for illegality 
as oppesed to being merely nugatory, money paid or 
goods delivered in pursuance of it cannot ordinarily 

e recovered unless it is still executory because of 
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the maxim ex turni causa non oritur actio: in fact the 
test of illegality, is “the applicability of the maxim, 
But there are several exceptions to this rule, one of 
which is where the contract is made: illegal by statute 
with the objéot of protecting a purticalar class of 
persons to which the plaintif belongs. In sucha 
case restitution canbe ordered. Bhagwant v. Anand- 
rao (11), dissented from. [p. 14, col. 1] 

The refusalto direct restitution is not founded on 
any section of the Contract Act but is because of the 
matters like public policy ex turni cause, in part 
delicto, and the like. 

Section 65, Contract Ast applies to agreements 
which have been void from their inception as well as 
to contracts which became void subsequent to their 
making. Janardhan v. Vishwanath(15), held no longer 
good law, 

Per Digby, J.—Section 65 does not apply to agree- 
ments which are void by reason of illegality. 

[Case-law referred to. | 

Per Bose, J—When the contract is void for the 
reasons of being prohibited by statutes, the Court has 
power to work out the equities and place the parties 
upon terms. No question of limitation arises, that 
is to say, in connection with the Court's powers to 
place the parties upon terms if the plaintiffs’ suit is 
otherwise good, nor does any question of court- 
fees. [p.15, col. 1.] 

There is awide difference betweenan instrument 
which is voidable and one which is void fromthe 
beginning. In the former the right ander the con- 
tract continues until itis avoided and therefore res- 
toration of property handed over in pursuance of it 
cannot be claimed until the instrument is avoided 
either by the act of parties or through the Court. 
Inthe latter no legal contract ever came into being 
and so the rights of the parties are determined in- 
dependently of the deed. There is no need to avoid 
or cancel that which never existed in the eye of the 
lew and so the substantial relief claimed would not 
be governed by Art. 91, Limitation Act, nor can the 
mere addition ofan ancillary relief for cancellation 
which need never have been claimed make any 
difference. [p. 17, col. 1.] 

These observations apply equally whether the 
transaction is embodied in one instrument or two, 
If the legal parts can be separated from the illegal, 
then the relief of restitution in respect of the bad is 
not governed by Art. $1. If they cannot, even then 
Art. 91 would not apply, for the only differ- 
eucs is that the whole would be bad and so 
void abinitio instead of only a part. Norcan the 
fact that the other side can elect in such a case to 
make restitution in respect of the bad and keep the 
good without altering the consideration make any 
differencs. It is Art. 142, Limitation Act, that 
applies to such a cass, [idid,] ; 
. No person who bas accepted the position of trustee 
and has acquired property in that capacity can be 

permitted to assert an adverse title on his own 
behalf until he has obtained a proper discharge from 
hs ie with which he hasclothed himself. [p, 17, 
col, 2 

Where the transaction consists of two separate 
considerations for two severable objects consisting 
of legal and illegal parts in which the lawful is 
separable from the unlawful, it is always possible 
to give effect to the lawful and reject the unlawful; 
in fact that ie what the Courts are bound to.do unless 
the whole transaction ig pfohibited by Statute or 
unless it involves serious moral turpitude or is other- 
wise against public policy. ` saga 

Pleadings in the mofussil are not to be construed 
too strictly and while the Courts are not prepared 
to allow unlimited licence, if a point has been taken 
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in substance and has been properly understood and 
properly tried then an Appellate Court would not he 
warranted in throwing out an otherwise good claim 
on that ground alone. |p. 13, col. 1.) 

All that s. 92 excludes is oral evidence to contra- 
dict, vary, add to or subtract from the terms of 2 
contract which has been reduced to writing. It does 
Dot preclude a party from showing that the writing 
was not really the contract between the parties but 
was only a fictitious or colourable device which 
cloaked something else Benami transactions afford 
a common illustration of this rule. In any case it is 
always permissible to look to the surrrounding circum- 
stances to see in what manner the language of a 
document was related to existing facts. [p. 12, col. 


Dar Digby, J.—Though the contract is apparently 
valid in form or matter, extrinsic evidence ia alwaya 
admissible in variance of or in addition to the con- 
tract to show that the transaction is illegal and hence 
void even in the case ofa covenant or contract under 

eal, 

° Per Stone, C. J.—A Court ean, and must, take notice 
of an illegality which emerges in the course ofa 
case although not pleaded. But a Court should be 
very slow to do 80 and should not go outof its way 
to assume facts or draw inferences from facts capable 
of another construction to tend to the conclusion that 
there has been illegality of so grave a nature neither 
pleaded nor raised by the issues. Itshould bo still 
more hecitant if the suit appears collusive. {p. 11, 
col, 2. h 

In A whether a particular remedy is 
barred, one looks not at the relief given but at the 
cause of action, that is, ab the necessary allegations 
which have to be made and found before the relief 
sought can be given. 

Per Stone, au . and Bose, J.—A case which bears all 
the signs of collusion between the adult members of the 
Hindu joiat family who are accused of being parties to 
the illegal transfer of family property and the minor 
members who appear as innocent plaintifia notin 
pari delicto either with the vendors or the purchaser, 
Calls for careful scrutiny. Jagannath v. Shri Nath 
(1), relied on. 

S. O. A. from the appellate decree of the 
Court of the Additional District Judge, 
Bhandara, dated August 7, 1933, in Civil 
Appeal No. 58 of 1931 reversing the decree 


of the Court of the First Sab-Judge, 
Second Olass, Gondia, dated January 15, 
1931. 


Dr. Sir Hart Singh Gour, Messrs. M. B. 
Kinkhade, R, B. and A. R. Kulkarni, for 
the Appellants. 

Mr.M. R Bobde, for the Respondents. 

Stone, C. J.—This appeal raises a 
point of some importance under the 
0. P. Tenancy Act. Other questions also 
arise. The relevant facts can be shortly 
stated: R 

Tnere are five plaintiffs and three de- 


fendants. Plaintiff No. 1 is the _ next 
friend of plaintiffs Nos. 2 too. rlaiņtiffs 
Nos. 2 and 3 are the minor sons and 


plaisftiff No. 1 is a major son of defend- 
ant No. 2: plaintiffs Nos. 4 and 5 are the 
minor sons of defendgnt.No. 3. Plaintiffs 


and defendants Nos. 2 and 3 form a joint 


r 
e 


“who appear as 


28 


Hindu family. The family was indebted and 
had numerous decrees against them in 
favour of the first defendant. Those decrees 
were satisfied bythe transaction impugned 
in this action, and as further consideration, 
defendant No. 1 expended money in 
obtaining a lease of land in favour of the 
minors. ‘I'he action is to set aside the 
resulting transfer and surrender on the 
ground of illegality without in any way 
restoring to the first defendant his rights 
uncer the decree or his money. The 
ilegality is said, in argument, to consist 
in a manoeuvre whereby the second and 
third defendants agreed with the first 
defendant to evade the law by alienating 
sir land without obtaining the requisite 
sanction. The mode whereby this was to 
be achieved was to sell the family share 
(a four annas’ share) ina village wherein 
the family had sir rights excepting the sir 
rights and then, the vendors being thus 
it is said, put in the position of occupancy 
tenanis, to surrender the occupancy tenancy. 
The whole, itis said, was one transaction, 
agreement, sale deed, and surrender deed 
all being approximately of the same date 
and the transfers of exactly the same 
date, namely April 14, 1923. 

Tt will be observed that this is a suit 
brought by sons impugning the acts of 
their fathers, as it is ncw said in argument, 
on the ground of illegality. The fathers 
have not gone into the box to give the 
Court the benefit of their evidence; the 
transaction attacked had as one result the 
release of the family from a load of debt 
and the gain by the family of a valuable 
lease in ancther village. The result, if 
the suit succeeds, will be that the family 
will gain all these advantages and still 
Tetain their property as before. It is the 
sort of case which bears all the signs of 
collusion between the adult members of 
the family who are accused of being parties 
to the illegality and the minor members 
Í i innccent plaintiffs not in 
pari delicto either with the vendors or 
the purchaser. Such a case calls for care- 
0 scrutiny : see Jagannath v. Shri Nath 

On the other hand it is the policy of 
the law to prevent the land: working 
classes being driven into the state of land- 
less proletariat so far as may be, and 
accérdingly it is provided by s. 49 

(1) 56 A 123 at pp 130, 131; 147Ind. Oas. 903; AIR 
1934 P O 55; 61 I A 150;6R P C 97; 11 O W N°291. 
Ae ao tt EEG a AOT 
222; 1934 A L R327 (PO), i d oe 

bJ 
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of the O. P. Tenawoy” Act that 
alienation of sir land, that & home farm 
land in cultivation, shall be ineffective 
unless the sanction of the appropriate 
official has first been obtained. As this 
section is the one under consideration, it 
is desirable to re-produceit in extenso It 


ruus as follows: 

“(1) Notwithstanding any contract to the contrary, 
and, save where sanction has been given in accord- 
ance with the provisions of this Act, a proprietor, 
who temporarily or permanently loses, whether 
under a decree or order of a Civil Court or a 
transfer or otherwise, his right to occupy any 
portion of his sir land asa proprietor, shall, at 
the date of such loss, become an occupancy tenant 
of such sir land, andany tenancy right granted 
by him in such gir land for a period exceeding 
five years, without the sanction of a revenue 
cfficer, shall thereupon lapse. 

(2) Notwithstanding anything contained in the 
Indian Registration Act, 1808, no officer empowered 
to register documents thereunder shall admit to 
registration any document which purports to trans- 
fer the rights of a proprietor in his sir land, 
without reservation of the right of occupancy 
specified in sub-s (1, or to grant tenancy rights 
in sir land for a period exceeding five years, or 
to be an agreement for such transfer or grant, 
unless sanction to such transfer or grant has been 
endorsed on the document in such manner and 
by such authority as may be prescribed by rules 
made under s. 109. 

(3) Nothing in this section shall affect rights 
under any document duly registered before the 
twenty-first day of October 18:8, and on any transfer 
being made, decreed, or ordered in pursuance of 
such document, the rights of the transferee to 
occupy and cultivate such sir land shall accrue. 

(4) Nothing in this section shall apply to land 
in the Sambalpur territory recorded as bhogra in 
the Record of Rights of the current settlement. ` 

(5) Nothing in this section shall apply to a 
lease, for a term not exceeding the term of settle- 


ment, of a village of any estate to which the 
Commissioner may declare this sub-section appli- 
cable. 


(6) Nothing in this section shall affect any loss 
of possession of any sir land in the course of a 
partition. 

I regard it of the utmost importance 
that this safeguard should be maintained in - 
full force and effect. I regard it as desir- 
able that collusive actions having as their 
real object to defraud alienees who have 
given consideration shculd fail. The 
difficulty lies in achieving both ends in 
this case. . 

Before coming tothe maim point it is 
desirable to put on one side the question 
raised as to limitation. 


Itis said that here Sch. II (1) of the 
Tenancy. Act applies. That provides as 
fcllowes j i 


“Fof possession of a holding by a person 
claiming tosbe a tenant from which he has beèn ' 
dispossessed or excluded from possession by ‘any 
person.” i 

“Two years” from 
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. 

“The date of dispossession orexclusion." | 

Thcugh plafatifis Nos. 2 to 5 are minors, 
that doesnot extend the time, it is said, 
because of s. 104 of the Tenancy Aci which 
provides as follows : 

“(1) The suits aud applications specified in the 
second schedule annexed to this Act shall be institut- 
ed and made within the time prescribed in that 
schedule for them respectively, and every such suit 
instituted and application made after the period of 
limitation so prescribed shall be dismissed. 

(2) Any suit which would be barred under sub-s, 
(1) may be instituted within one year next after 
the commencement of this Act, or within the period 
of limitation previously in force, whichever period 
expires first. 

(3) If the payment of any rent has been sus- 
pended under s. 65, the period of suspension shall 
be excluded in the computation of the period of 
limitation prescribed for a suit for the recovery 
of such rent, 

(4) Subject to the provisions of Sub-s (1), the 
provisions of the Indian Limitation Act, 1908, 
with the exception of es.6, 7,19 and 20 thereof, 
shall apply to suits and applications under this 

ot.” 


That excludes s.6 of the Limitation Act 
which is tke secticn extending the time 
in case of persons under a legal disability. 
But, it is said, that is a secticn which ought 
very strictly to be construed and one which 
relates cnly to “suits and applica- 
tions under this Act.” It is added 
that this is nct a suit under the Tenancy 
Act but is 8 suit seeking to set aside two 
alienations (1) a sale-deed, and (2) a sur- 
render on the ground that they are illegal 
and “contrary to law”. On the other hand, 
s. 29 of the Limitation Act has to be 
borne in mind. 

In considering whetker a particular re- 
medy is barred, one looks not atthe relief 
given but at the cause of action, that is, 
at the necessary allegatiors which have 
to be made and found before the relief 
sought can te given. In very many cases 
each falling under a different Article in 
the Schedule to the Limitation Act, the 
same remedy is obtained, e g., a decree for 
a sum of money. 

All the attacks expressly pleaded failed, 
but in the course of tLe case an infrac- 
tion of s. 49 of the Tenancy Act emerged. 
Whether pleaded or not the Court has to 
take notice of that illegality. The result 
is that the first defendant has to be de- 
clared a quasi-trustee. Are we to stop 
there leaving the parties to starta new 
litigation on that basi, or can we settle 
the matier once and for all in this litiga- 
tion ; I think that we can dispese df the 
matter fairly in this suit. 

Illegality being established, even though 
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not pleaded, it follows that the surrenderees 
have to be placed in the position of quasi- 
trustees. The position being reached, the 
Court must declare that the surrender being 
illegal, the persons in possession under it 
hold as quasi-trustees, that such quasi- 
trust should be determined and that de- 
fendants do relinquish possession on terms 
that are equitable and that have the effect 
of restoring as nearly as may-be the status 
quo 

Though that result is similar in effect to 
that which a tenant would obtain if he sued 
a landlord who kad wrongly dispossessed 
him in that in both cases the plaintiff gets 
possession, the two causes of section are 
entirely different. The decree which results 
in the plaintiff getting possession is not 
directed against the defendant as a person 
dispossessing but as a person in the position 
of a trustee holding for his cestui que trust 
which trust is being determined. 

Ihave deliberately put the matter as 
broadly as possible. How different such a 
cause of action is from the kind envisag- 
ed by Sch. I of the ©. P. Tenancy 
Act is apparent from a perusal of s. 84 of 
Indian Trusts Act. That section justifies 
the Court’s treating the surrenderees in 
this case as burdened with an obligation 
in the nature of a trust (s. 80). The sur- 
renderees have, therefore, in the eyes of 
the law ever since the illegal surrender, 
been holding this property for the benefit 
of the surrenderors as quasi-trustees. But 
the Court does not stop at declaring them 
quasi-trustees. It can and should make 
all necessary orders that will place the par- 
ties in the position they ought to be in, viz., 
the plaintiffs’ families through their res- 
pective managers will bein possession as 
Occupancy tenants. 

Tne next question is as to the maintain- 
ability of the suit. This branch of the argu- 
ment rests upon ss. 12, 13, 49 and 105 of the 
Tenancy Act. It is said that s. 12, states 
the powers of transfer, s. 49, imposes res- 
trictions upon transfer, s. 13, gives the 
remedy if the provisions imposing restrictions 
are Violated and this remedy is bys. 105, 
one which lies before a Revenue Officer 
and not before a Civil Oourt whose juris- 
diction is excluded. This argument pro- 
ceeds on the assumption that a surrender 
under s. t9 of the Tenancy Act is a brans- 
fer within 5.12, for it is only the surrender 
thaffalls within the powers conferred by 
s. 12% or the provisions of s. 13, both sections 
being concerned with transfer by an ‘‘occu- 
pancy tenant.” Here the alierations were 
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two (1) a sale deed by proprietors, and (2) 
a surrender by occupancy tenants. The 
sale transfer does not come under s. 12, for 
that limits the power of an occupancy tenant. 
It does not confer rights, it restricts rights 
of transfer. These restrictions are imposed 
where the transferor is an occupancy tenant. 
It does not apply where the transferor is a 
proprietor. 

It makes it impossible to give any fair 
construction to s. &9,if one holds that trans- 
* in s. 12, includes the “surrender” 
referred to in s, 89. It is not, of course, suffi- 
cient, in order to take a case outofs. 12, 
to call the transaction a surrender, if in 
point of fact itis ‘a transfer, and this we 
understand to be the ratio decidendi of 
Kanhaya Kumbi v. Sitaram Kumbi (2). 
There the transaction resulted in the 
tenancy right being alienated to a co- 
sharer who was not the lambardar. The 
alienation was called a surrender but in 
fact it was a transfer; the tenant did not 
surrender to the person standing in the 
position of his landlord, but transferred to 
aco-sharer. In the present case the tenants 
purported to surrender to their landlord 
and the transaction must be treated as a 
surrender under the provisions of s. 89, not 
as a transfer under the provisions of s. 12. 
It follows that s. 13 does not apply and 
the jurisdiction of a Oivil Oourt is not 
ousted, 

That leaves the main question outstand- 
ing. It should be noted that thereis here 
an appeal and a cross-appeal. The lower 
Appellate Court has held thatthe sale is 
valid and binding and that the surrender 
is not. The only fragment of the cross- 
appeal pressed is that found in paras. 13 
and 14 of the cross-objections. It is said 
not only the surrender but also the sale 
should have been set aside, both being part 
of one transaction, It is to be observed 
that the ground on which it is said, in the 
cross-objections, that the sale should be set 
aside is that the sale was a void, not an 
illegal, transaction: (see p.1540f the paper- 
book). 

If the issues are referred to, it will be 
found that the only issue which raises the 
question whether the sale deed is binding 
is issue (IX); the only issues which chal- 
lenge the surrender ars issues (X) as 
read in with (XI). Issue (IX) challenges 
the sale on the ground of lack of considera- 
tio, the decrees paid off being, it is gaid, 
in respect of suits in which the mjnors 


(2) 31 N L R 96 Sup.; 159 Ind. Cas, 862; AIR 1936 
Nag. 18; 8 R N 144;19-NL J 44. 
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were not parties and in respact of debts not 
binding onthe minors. Thgse are points 
not now in dispute. 

Issue (X) raises the question : e 

“(a) Whether the lands described in para. 10 
of the plaint were sir and khudkashtat the time 
when the defendants Nos. 2 and 3 executed and re- 
gistered a surrender deed in respect of it ? 

(b) Whether they executed the surrender deed 
before or after the sale deed of the same date?" 

It is now important to note how the rest 
of the issue is framed. It will make for 
Alternative 
attacks are made according as itis found 
that it was (a) before or (b) after. If “be- 
fore” then the issue is raised : 

“Is the transfer by surrender of sir and khudkasht 
land valid and approved by the Tenancy Act? If 
‘after’, then the issue is: “Is the plaintiff's claim 
within two years from the time, defendant No, 1 
entered into possession of these lands in pursuance 
of the surrender deed ?” 4 

Issue XI raises a question whether 
the defendants Nos.2 and 3 had not be- 
come occupancy tenants under an earlier 
alienation. That earlier alienation has 
been held to be nominal and of no effect 
and that conclusion is not contested. It 
does not carry the matter any further though 
it shows the kind of persons the second 
and third defendants are. The materiality 
of that issue is to be found in the fact that 
it was clearly perceived that there is a vast 
difference between purporting to surrender 
before you have become a tenant and sur- 
rendering after you have become a tenant. 
What the plaintiffs were here saying was 
that the surrender was before the sale and 
so Moti Chand v. Ikram Ullah Khan (3), 
applies. The answer that was being made 
to that was : even before the sale by de- 
fendants Nos. 2 and 3 to defendant No. 1, 
defendants Nos. 2 and 3 were cccupancy 
tenants because they had sold to a third 
party before. No, say defendants Nos. 2 
and 3, through the mouths of their children, 
that was a feigned transaction, it had no 
effect, therefore, we were not, before the 
sale, occupancy tenants, and, therefore, as 
we say the surrender was before the sale, 
the surrender is void. 

The only allegation of illegality (apart 
from allegations that the mortgages which 
resulted in decrees which were satisfied by 
the transfers were illegal) touching the 
sale transaction is to be found in para. 9 
ofthe plaint in the following terms: 

“The debt mentioned jn this sale deed was not 

e 


(3) 39 A 173; 39 Ind. Cas. 454; A I R 1916 P O 59; 44 
I A54*15 ALJ 150; 5 LW 388; 21M LT 267; 39M 
LJ 383; 210 W N 616; 19 Bom. L R 433; 260 L J 24; 
(1917) M W N 453(P O). . < 7 
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genuine. Due to thessaid same, this sale deed being 
against the law, % illegal.” . 

As regards tke surrender, referred toin 
the plaint "asa rajinama, the allegation of 
illegality is contained in para. 10. The 
substance of that allegaticn is that the 
surrender was registered before ths sale 
deed was registered and, therefore, was con- 
trary to the Tenancy Act. This allegation 
was evidently founded on the view, now 
decided by their Lordships of the Privy 
Council to be wrong, tbata transfer dates 
from registration. Thus the allegation 
raised in substance tbe same point as the 
issue, namely, that the surrender being be- 
fore the sale, it was by persons not tenants 
and, therefdre, inoperative. 


The prayer is simply for possession, there 
is no claim for a declaration that the trans- 
fer or surrender was illegal or void, there 
is no prayer that they or either of them 
should be delivered up to be cancelled, there 
is no allegation that they sprang out of 
an illegalscheme to circumvent the Tenancy 
Act. Possession is not sought on the ground 
that defendant No.1 is a quasi-trustee or 
that the quasi-trust shonld be determined. 
This result, however, followsas a matter of 
law from facts that have been proved by 
evidence admissible under the allegations 
and issues in the case. 

It isto be noted that the subject-matter 
of the surrender is said to be sir and khud- 
kasht land and from the order dated 
January 28, 1929, this khudkasht, after sur- 
render, is stated to havd “ripened into sir 
land.” Ncthing was made of this in argu- 
ment before us. In the written state- 
ment para. 8 (a) it is stated that the 
subject-matter of the surrender was neither 
sir nor khudkhast land but was occupancy 
land, and accordingly, the surrender was 
not illegal. Inthe plaintiffs’ reply (which, 
as so often happens is not a reply so much 
as are-statement of old anda statement 
of new allegations) the attack on the 
sale deed is restricted to an attack upon the 
consideration given for the transfer (see 
paras. 9 and JO) and upon the allegation 
that if there was consideration “it was not 
for the benefit of the minors or for 
legal necessity.” There is no further atteck 
“On the surrender. 

In a suit of this kind and one bearing 
the marks of collusion, and consequently 
one in which the alfegations andethe evi- 
dence tendered by the plaintifs have’to be 
scrutinized somewhat closely. it has been 
found that there is some illegality which 
vitiates the surrender. If the judgment 
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appealed from is upheld, it follows that 
the plaintiffs (as originally constituted) 
get back the subject-matter of the sur- 
render, and the transferee is left without" 
the land and without his debts which have 
long since been time-barred. 

That is not a satisfactory result. The 
question is; Dces the law compe! not 
merély the avoidance but the avoidsnce 
for an illegality of a nature which prevents 
any order of restitution, of the whole or the 
part ? 

A Court can, and must, take notice of 
an illegality which emergesin the course 
of a case although not pleaded. But a 
Court should be very slow to do so and 
should not go out of its way to assume 


facts or draw inferences from facts 
capable of another construction to 
tend to the conclusion that there has 


been illegality of so grave a nature neither 
pleaded nor raised by the issues. It should 
be still more hesitant ifthe suit sppears 
collusive. 

In this case, pursuant to Moti Chand 
v. Ikram-ullah Khan (3), I find it impossi- 
ble to uphold the surrender. There have 
here emerged facts, ind‘stinguishable from 
those present in Moti Chand v. Ikram- 
uallah Khan (3), from which the Court 
must infer that the transaction falls within 
the mischief struck at by s. 49 of the 
0. P. Tenancy Act. The result will not 
be to make the whole transaction void or 
illegal. Applying s. 49 has the result of 
making the surrender inoperative making 
the surrenderees quasi-trustees, and making 
it just and equitable now to direct that 
the quasi-trust shall determine, the family 
be restored to possession on the terms 
ibat they re-pay to the first defendant the 
amount they have gained. 

This is a case of illegality created by 
a statute for the protection of a particular 
class to which the plaintiffs belong. In 
such a case the member of the class 
when relying on the statute can be put 
upon terms to give up all besefit obtained 
under the impugned transaction. Ses 
Lodge v, National Union Investment Co., 
Ltd, (4). The effect of applying the. appro- 
priate remedy is to restore these families 
to the position they would have been in, 
so far as possible, had there been no 
surrender. That can best be done if defen- 
dants Nos. 2 and 3 are transposed as *piuin- 
tiffs. They are transposed accordingly. 
The remedy must be given on terms, viz, ` 


(4) (1907) 1 Oh. 300; 76 LJ Qh. 187; 36 L T 301; 23 
TLR 187, e 
4 
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that the plaintiffs (i. e. the plaintiffs sned 
together with the transposed plaintiffs) must 
return what they got under the surrender. 
The surrender is declared void and the 
first defendant is declared a quasi-trustee 
of the subject-matter. The quasi-trust is 
determined and it is directed that the 
gurrenderers be placed in possession of 
the str land on the following payment 
being made by the plaintiffs. There shall 
be paid to the defendant No. 1 the sum 
of Re. 7,267-:3:10. Neither interest nor 
damages are fairly due in, the circumstances. 
The plaintiffs’ claim, so far as the subject- 
matter of the sale deed is concerned, is 
dismissed, so far as the subject matter of 
the surrender is concerned, subject to the 
payment of the sum of Rs, 7,267-3-10, 
possession in occupancy rightis decreed. 
Each side will bzar its own costs throughout 
including appeal and cross: objection. 

Bose, J.—I have had the advantage of 
reading the judgment of my learned 
brother Digby. I regret I am unable to 
accept his conclusion and so am writing a 
separate judument. 

1 agree that the two deeds of sale and 
surrender must be regarded as colourable 
and that when one looks behind them to 
the real transaction which the parties 
intended to effect, we find that they tried (1) 
to effect a sale of the entire rights which 
the transferor possessed in the property 
transferred, that is to say, of both the 
proprietary rights as well as the ex-pro- 
prietary tenancy rights in the sir, or to 
use colloquial language, the cultivating 
rights in the sir, and (2) that they deli- 
berately separated the considerations for 
these two different subjects. 

It was argued that the Court is powerless 
to look behind a transaction which has 
been reduced to writing and determine 
ita real nature. It was said that s. 92 of 
the Evidence Act bars the way and a 
number of Privy Council decisions were 
cited which are supposed to support this 
proposition : Bumanji Ardeshir v. Secretary 
of State for India (5), is typical of that 
group. It is enough to say that their 
Lordships of the Privy Council decided 
otherwise in Moti Chand v. Ikram-ullah 
Khan (3), a case which I find it impcssj- 
ble to distinguish from the present. All that 
a. 92 excludes is oral evidence to contra 
dict,*vary, add to, or subtract from the 
terms of a contract which has been® Te- 

5) 53 B 230 at p 236; 114 Ind. Oas. 1; 
34° 261A 51330 W N 293; 49 OL 3179; 31 Bowe 4 
R 256; (1929) AL J 47;3Ind. Rul. (1929) PO 41 (P O). 
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duced to writing. It dées mot preclude a 
party from showing that the writing was 
not really the contract between.the parties 
but was only a fictitious or colourable 
device which cloaked something else. 
Benami transactions which have been upheld 
by the Judicial Committee on numerous 
occasions afford a common illustration of 
this rule. In any case it is always per- 
migsible to look to the surrounding cir- 
cumstances to see in what manner the 
language of a document was related to 
existing facts: Narasingerji v. Partha- 
saradhi Rayanim Garu (6). When we do 
that we find that before the sale there was 
already an agreement to suyrender the 
occupancy rights soon after the sale had 
been effected, whichis exactly what Moti 
Chani v. Ikramullah Khan ‘3), strikes at. 
The documents themselves afford intrinsic 
indication of this. Tae sale deed, which it 
is said was executed first. speeks of the sale 
having been effected “after getting the 
Mortgage rights in Muaza Dongarg:on re- 
linquished.” This village was not sold 
nor had the amount of the decree obtained 
against it anything to do with the sale cons 
sideration. It related exclusively to the 
deed of surrender. The only possible ex- 
planation then is that the deeds were 
colourable and that the real transaction 
was what [ have stated above. 

Of course whetker the writing was tke 
real agreement between the parties or was 
only colourable is naturally a question of 
fact which must be dec.ded afresh each 
time it arises. In the case before us there 
isa concurrent finding by two Courts 
that the two documents here are colourable 
and that the real transaction between the 
parties was what I have just described: at 
least that is the substance of the decisions 
though tte learned Judges have not used 
quite the same language. 

I am not impressed with the objection 
that this matter was not pleaded. The 
plaintiffs did say that the two transations 
offended against the provisions of the 
Tenancy Act and so were illegal. It is 
true that they advanced other grounds as 
well but none of them are covered by 
the provisions of the Tenancy Act. On the 
facts alleged this is the only ground on 
which the matter could fell within the 
pursiew cf that Act , It was so understood 


(6) 47 M 729 at p 738; 82 Ind. Oas. 993; AIR 1924 
PO 226; 5191 A 305; 20 L W 701; 19 O &| AL R 1172; 
47M L J809, (1994) M WN 915; 40 O LJ 481; 27 
Bom L R 4;290 W N 2-6; 25 P L R18; 23 A L J 161; 
L R 8AP O) 44,10 WN 684 (P O). 
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by both the jower Courts and I have no 
doubt was sigilarly interpreted by the 
parties themselves. Ii is significant that 
this objection to the sufficiency of the 
plea is not to be found in the voluminous 
grounds cf appeal which have been filed 
here. It has repeatedly been held that 
pleadings in the mofussil are not to be 
construed too strictly, and while I am not 
prepared to allow unlimited licence, if a 
point has been taken in substance and 
has been properly understood and properly 
tried then 1 do not think an Appellate 
Court would be warranted in throwing out 
an ctherwise good claim on that ground 
alone. See Someswar Dutt v. Tirbhawan 
Dutt (7), Haji Umar Abul Rahiman v, 
Gustadji Muncherji Cooper (8) and Vishwa- 
nath v. Shankarlal (9). 

Iam satisfied that no injusticeis being 
done to the contesting defendant here be- 
cause the lower Courts have virtually ac- 
cepted his owa version of the incident. 
When examined as D. W. No. 9 he stated 
in examination-in-chief that the agree- 
ments to sell and surrender had both been 
entered into before the actual documents 
were executed and that though the origi- 
nal intention was to execute them on 
separate daye, they eventually decided to 
carry them through on one day, ‘This is 
not just astray sentence in the deposition 
finding a place there because of a slip of 
the tongue for the witness spoke about it 
at length in his examination-in-chief and 
when cross-examined about it adhered to 
that story. The facts given by him bring tke 

` trausaction within the four corners of Moti 
Chand v. Ikram-ullah Khan (3) In any 
case I agree with my learned brother that 
Courts are bound to take notice of any 
illegality to which their atlenlion is drawn 
whether it was pleaded or not. 
. Accepting then that the two deeds were 
colourable and that the real transaction 
between the parties was as 1 have stated 
above, what was its legal effect? Section 
49 (1) of the Tenancy Act enacts that 


“Notwithstanding any contract to the contrary...... 
a proprietor who... .. .. loses... .. under... e.s.. a 
transfer... his right to occupy any portion of 


his sir land as a proprietor shall at the date of 


(7) 9 Luck 178 at p1*4; 149 Ind. Cas. 480; AI R 
1934 P O 130; 6L 1A 224:6R P C 151;110 W N 781; 
38 OW N 803; 67M L J7; 36 Bom. L R 652; (1934) 
ALJ 585; 590 L J 454; (1934, N W N 647; 1931 ALR 
593; 1931 O1, R213 (PC). 6 

(8 200 W N 297 at p 303; 31 Ind. Cas. 46% AIR 
1915 PO 88; 3 L W 308; (1916)1M W N 137; 30M LJ 
444 (PO), oh 8 

(9) 12N L RSOat p 93; 3: Ind. Cas. 701; AIR 
1916 Nag. 84. 
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an loss become an occupancy tenant of such sir? 
and. 

This clearly means that there is no pro- 
hibition on transfer: it is perfectly lawful, 
but the effect of it is that the proprietor 
becomes an occupancy tenant ofthe sir at 
the date of the transfer and that this can- 
not be prevented by any contract to the 
contrary. Their Lordships cf the Privy 
Council go further and state that “the 
policy of the Act is not to be defeated by 
any ingenious devices, arrangements or 
agreements” and that ‘‘all such devices, 
arrangements and agreements are in con- 
travention of the policy of the Act and 
are contrary to law and are illegal and 
void.” 


The anxiety of the Legislature to protect 
this class is so great that s. 49 (2) of the 
Act prohibits registration of any dccument 
which does not reserve “the right of occu- 
pancy specified in sub-s. (1)”. The object 
of this prohibition is clearly to bring 
to the notice of the parties exactly what 
their bargain amounts to under the law 
and if they have understood the 
Position aright, to enable them to amend 
their document so as to make their mean- 
ing clear beyond all possibility of doubt, 
and if not, then to let them realise that 
they have entered into a transaction, one of 
whose objects is prohibited by law. 

Their Lordships of the Privy Council 
make it clear that the illegal part of the 
transaction is not the sale of the sir but 
the arrangement or device which attempts 
to evade the provisions cf the Act: in 
their case the relinquishment or surrender, 
which happens to be the case here as 
well. 


What then is the effect of that? As I 
have said the Act nowhere prohibits a 
transfer as such: all it says is that the 
proprietor becomes at that moment an 
occupancy tenant of the sir despite any 
gontract to the contrary. Therefore it 
clearly contemplates cases in which such a 
transfer can be upheldin spite of a con- 
tract to the contrary. Exactly whep this 
can pe done, and when not, is determinable 
not under the Act but under the general 
law of the land. 

Seciion 24 of the Contract Act, st&tes 


that 
“If any part of a single consideration for one or 
more objects, or any one or any part of any me of 


sevem! considerations for a single object is uolawful” 


the agreement is void.” i . 
Therefore if this transaction had consiste 
ed of a single consideration for the two 
a 
f 
* . 
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objects contemplated, namely the sale of 
the proprietary rights (as distinguished 
from the occupancy rights) together with 
*the occupancy rights ‚which we usually 
somewhat inaccurately call cultivating 
Tights in these Provinces) then the whole 
would nave fallea tothe ground under this 
section unless the transferee had been con- 
tent to accept the proprietary rights alone 
for the entire consideration and forego the 
eccupancy rights. Butsince the transac- 
tion consists of two separate considerations 
for two severable objects, we are left with 
a contract consisting legal and illegal 
parts in which the lawful is separable 
from the unlawful. In such a case it is 
always possible to give effect to the lawful 
and reject the unlawful; in fact that is 
what the Courts are bound to do unless the 
whole transaction is prohibited by statute 
or unless it involves serious moral turpitude 
or is otherwise against public policy. See 
ss. 57 and 58 of the Indian Contract Act. 
This rule was applied, and in my opinion 
Tightly, to this very class of cases in 
Dharamchand v. J hamsa (10) and Bhagwant 
v. Anandrao (11), 


As [ have said the whole transaction 
in this case is not prohibited by Statute, 
on the contrary the part of it relating to 
the transfer of the proprietary rights is 
expressly allowed. Therefore under this 
tule since the considerations are separable 
that portion can, in my opinion, be enforced 
and it is only the surrender which is of 
no effect, and that brings me to the next 
question: can the parties be placed upon 
terms? Can a refund of that portion of 
the consideration which was apportioned 
to the surrender be ordered? As I view 
the law, it can. 


There is no doubt that when a contract 
is void for illegality as opposed to being 
merely nugatory, money paid or goods 
delivered in pursuance of it cannot 
ordinarily be recovered unless it is still 
executory because of the maxim ex turni 
causa non oritur activ: in fact, the test of 
illegality is the applicability of the maxim. 
But there are several exceptions to this 
rule, oie of which is where the contract 
is mede illegal by statute with the object 
of protecting a particular class of persons to 

* which the plaintiff belongs, See 7 Halsbury’s 
Lawg ef England 175-176, and Kearley v. 


(10) 27 N L R 113 at p115; 130 Ind, Cas. 91; AQ R 
1931 Nag. 6; Ind, Rul. (1931) Nag. 27. 
(11) 22 N L R 136; 86 Jad, Cas. 515; A IR 1925 Nag. 
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Thomson (12) and Bareley, ¥.° Pearson (13). 
A little reflection will shew that this 
must be sofor otherwise the maxims ex 
turni causa non oritur actio and in pari 
delicto wouid put the plaintifs ont of 
Court and thus perpstuate the very mis- 
chief which these Acts are designed to 
avoid, namely to save certain classes of 
persons from the consequences of their 
own folly. In all such cases, the Courts 
have power to-place the plaintiff upon 
terms. See 1 Smith’s Leading Cases 13th 
edition, p. 442. This wis done in Lodge 
v. National Union Invesiment Co., Ltd. (4) 
and restitution was allowed by the House 
of Lords in a case where persons had 
deposited money in an ultra vires banking 
concern (ultra vires because it hid been 
prohibited by Statute) on general equitable 
grounds for which there was no direct 
authority, even though the depositors knew 
and the bank knew that their actions were — 
legally invalid. These principles were 
applied in India in Mathura Mohan Saha 
v. Ram Kumar Saha and Chittagong District 
Board (14). I am therefore of opinion 
that the plaintifis can be placed upon 
terms and respectfully dissent from the 
view in Bhagwatv. Anandrao (11). 


It was argued that no such order can. 
be passed because s. 65 of the Contract 
Act relates only to void and not illegal 
agreements. This overlooks s..23 which 
states that all agreements of which the 
object is anlawful are void, and among 
the unlawful objects enumerated are those 
forbidden by law and those whose nature 
is such thatif permitted would defeat the 
provisions of any law. The refusal to 
direct restitution is not founded on any 
section of the Oontract Act but is because 
of the matters with which I have dealt; 
public policy, ex turni causa in pari delicito 
and the like. If they do not apply, then 
this section at any rate is nota bar. To 
this extent I agree with my learned 
brother. 

I may also observe in passing that 
Janardhan v. Vishwanath (15) upon which 
the learned trial Judge relies 1s no longer 
good lawinso for as it holds that s. 65 is 
applicable when there is not and could not 


(12) (1890) 24 Q BD 742; 59 L J Q B 288; 63 LT 
150; 38 W H 614; a4 J P 804. 

(13) (1893) 2 Un. 154; 62 & J Oh, 636; 3 R 388; 68 L 
T 709; 42 W R 14. 

(14) 43,0 790 at p 827; 35 Ind. Oas. 305; A IR 1916 
Cal. 136; 23 O L J 26; 20 C W N 370. 
g 23N LR 8; 98 Ind, Cas. 650; A I R1927 Nag, 
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have ‘been any. contract at all, because of 
the Privy Cognctl decision in Harnath 
Kunwar v. Indar Bahadur Singh (16). 
Their Lordships point out that s. 65 
applies to agreements which have been void 
from their inception as well as to con- 
tracts which became void subsequent to 
their making. 

As regards the objection ‘about limita- 
tion in respect of this question, it was 
urged that the defendants should really 
have made a counterclaim unders. 65 
and that the limitation for this would run 
from the date of the void agreement: 
Annada Mohan Roy v. Gour Mohan Mullick 
(17). If the transferee having lost his 
property had been suing for a refund of 
‘consideration, then assuming that sucha 
suit would lie (and about thatI say no- 
thing), I have no doubt that this would -be 
so. But so long as the transferee is in 
possession, I am unable to see how a right 
to counterclaim can arise. In my opinion 
the power restsin the Court and is dis- 
Cretionary with it. When the contract is 
void for the reasons which obtain here, 
the Court has power to work out the 
` equities and place the parties upon terms. 
No question of limitation arises, that is 
to say, in connection with the Oourt’s 
powers to place the parties upon terms if 
the plaintiffs’ suit is otherwise good, nor 
does any question of court-fees. 

. Before passing on to the next point, I will 
dispose of another objection in connection 
with this matter. It was urged that the lower 
Courts have. both found that there was a 
single cons.deration for the two deeds, and 
that though it has been divided into two 
paris, the division was purely arbitrary and 
nominal and was not intended to represent 
a real apporticnment of ccnsideration. In 
my opinion the findings are exactly the 
opposite. Both the Ccurts hold tha: though 
the two deeds represent one transaction 
they are separable, being for distinct 
considerations, and they wpply the law laid 
down in Bhagwat v. Anandrao (11), tothose 
facts. 

The first Court says so distinctly in 
para. 20 of its judgment and the lower 
Appellate Court distinguishes Khushal v. 


(16) 45 A 179; 71 Ind, Cas, 629; A I R 1922 P C 403; 
501 A 69; 260 U 23:90 & A LR 270;90 Ld 652; 
44MLJ4¢9, 37 O L J 346;27 O WN 949; 18 L W 
oe L T 416; 5P LoT £1; x Pat, l R 237 
(PO). Aa 

(12) 50 C 929; 74 Ind. Cas. 499; AI R 1923 P Ó 189; 
501 A 239; x1 ALJ 718;4PL T609; 0923 MWN 
803,45 M L J 617; 25 Bom. L K 1269; 33 M L T 365; 
280W N713;40 OL J10 @ O.. 
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Labhan Rao (18) on this very ground in’ 


para. 19, and follows the reported ruling 
which 1 have just cited. It then concludes 
“I therefore agree with the lower Court 
that the whole transaction should not be 
set aside.” It is true there are earlier 
passages in both judgments which, if read 
by themselves, might suggest a contrary 
conclusion, but on reading the judgments 
as a whole [ agree with my learned 
brother that the lower Court's findings are 
as above. 

In any case neither side has pleaded this 
and not only does the plaintiffs’ evidence 
not disclose it but the first defendant's 
evidence which though disbelieved stands 
unrebutted shows exactly the opposite. 
He swears that the agreements were not 
only quite distinct but were separated by 
an interval of several days. As | say he 
has been disbelieved about this, the 
lower Courts consider that there was no 
separation in point of time, but it was 
nevertheless open to them tc conclude on 
this evidence coupled with the documents 
and other circumstances that though there 
was only one set of negotiations they con~ 


‘cluded in the manner indicated above. 


L now turn to the question of limitation 
as against the plaintiffs’ r:ght of suit. It 
was argued on behalf of the defendants 
that the plaintiffs became occupancy tenants 
the moment the transfer was effected and 
so their right to recover possession is 
barred by Art.l to Sch. IL of the Ten- 
ancy Act. Authority for this is to be found 
in Dalip Rai v. Deoki Rai (19), although a 
different view was taken in Harjas v. 
kadha Kishen (20). Of course if the special 
law of limitation prescribed in the Tenancy 
Act applies, then there can be no doubt 
that this remedy is barred, but in my 
opinion it does not. 

Article 2, Sch. IJ, is confined to 
persons who seek possession of a holding 
from which they have been “dispossessed 
or excluded from possession”. It was sug- 
gested that this cannot apply when the 
tenant voluntarily surrenders the land as 
here, but as at present advised I dm not 
prepared to go as far as that. I prefer to 
base my decision on another ground and 
leave tnais question open. In my opirtion 
there is a quasi trust in such cases under 
s. 34 of the Trusts Act by virtue of whicn 
the transteree holds the property fur éne. 
benefit of the transferor, and if he does 


(18)°A IR 1928 Nag. 232; 110 Ind. Cas, 351, 
(19) 21 A 204; A W N 1899, 36, 
(20) 8A 256. 
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ethat, then ab I view thé law, there is neither 
dispossestion nor exclusion from possession 
in the sense in which those words are used 
in the schedule. Under s.95 of the Trusts 
Act he holds as if he were a trustee for the 
transferor and under s. 14 he is prohibited 
from setting up any adverse interest. I 
cannot regard this as constituting either 
dispossession or exclusion from possession 
within the meaning of the Sch. II of the 
Tenancy Act.and I respectfully differ from 
my learned brother. 

It is true that s. 84 appears at first sight 
to differentiate between an illegal purpose 
and one whose effect would be to defeat 
the provisions of any law, but in my 
opinion the latter clause, which appears as 
the last clause in the section is designed to 
cover the exceptions to the rules about 
illegality which [have pointed out above. 
Itis to be observed that the clauses are 
disjunctive. Therefore in my opinion this 
case is not covered by the schedule to the 
Tenancy Act. 

But it was argued that wrong-doers are 
expressly excluded from the definition of 
Trustee forthe purposes of limitation and 
reference: was made to s. 2 (11) of the 
Limitation Act. The obvious answer is that 
the defendants are not trustees, they- only 
hold as if they were trustees and also that 
s. 2 of the Limitation Act does not apply 
to suits under the Tenancy Act, which, 
of course, includes the suits referred to 
in the schedule, because s. 104 (4) ex- 
pressly excludes it,.and once this special 
‘bar is removed, then @ suit against a wrong- 
doer would be governed by the 12 years’ 
rule, but L prefer to found on a broder 
basis. 

‘he word wrong-doer has not been de- 
fined but it can certainly not mean a person 
who has entered into possession as a trustee 
and who has committed a breach of trust 
for otherwise much of the usefulness of 
s. 10 would disappear and Art. 93 would 
be rendered meaningless; also such an 
interpretation would be contrary to the 
Judicial Committee in 
Sriniyasa Moorthy v. Venkata Varada 
Aiyangar (21), where their Lordships say: 

“Po such a contention advanced under such circum- 
stances it would be a sufficient answer to say that 
no person who has accepted the position of trustee 
aud has acquired property in that capacity can be 
permitted to assert an adverse title on his own behalf 


until he has obtained a proper discharge from the 
, trustewith which he has clothed himself’. 


(21) 34 M 257 at p 265; 11 Ind. Cas. 447; 38 I & 123; 
(1911) 2M W N 475; 21 M L J 669; 15 0 WeN 741; 
8 A Ld 774; 13 Bom. L R 520,140 LJ64;10MLT 
263 (P O) E : 
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In my opinion these remarks apply with 
even greater force wher the law makes 
him a-quasi trustee whether “he will or no 
and states thathe must hold the property 
for the benefit of the person in whom the 
real interest lies, and that he must hold it 
so far as may be as if he wera a trustee. 
I cannot see that there is any difficulty in 
so ho ding. . ; 

As I see it the definition refers to a person 
who -enters into possession of property 
without any semblance of right-and there- 
after endeavours to resist a uit for 
possession against a trespasser whom he has 
dispossessed. In such circumstances the ‘ 
possessory title of the prior trespasser is - 
deemed superior to that of the 
later wrong doer and the latter cannot be 
allowed to set up a jus terita, cannot be 
heard to say that he isa trastee on behalf 
of the rightful owner. It is the type of 
casel had occasion to deal with recently in 
Second Appeal No. 279-B of 1935 Pannalal . 
v. Bhaiyalal (22). I-am clear then that the 
special law ‘of limitation prescribed in 
Art, 1 to Sch. If of the C. P. Tenancy Act, 
does not apply, and so we are thrown back 
on the Limitation Act. ; 

We have next to determine which artis 
cle of that Act applies. It was suggested 
that the suitis really unders. 38 of the 
Specific Relief Act for cancellation of an 
instrument. I do not think it is. It has 
certainly not been framed as such, and 
even if . had been, the addition 
of a relief to that effect could not 
have altered its real character so far as. 
the relief for possession is concerned. 
One has tolook beyond the mere verbiage 
of the plaint to the real relief claimed, that 
is tosay, tothe relief whicn, according to 
the law, the plaintiff is bound to seek be- 
fore he can succeed; Bhagwan Appa v. 
Shivappa (23); Shankarsa v. Punam Chand 
(24), Bindhyachal Chand v. Ram Gharib 
Chand (25). 

There is, in my opinion, a wide difference 
between an instrument which is voidable 
and one which is void from the beginning. 
In the former the right under the con- 
tract continues until it is avoided and 
therefore restoration of property handed 


(22) 173 Ind. Oas. 689; A I R 1937 Nag, 281; 10 RN 
9 


(23) 23 N L R 73; 101 Ind. Cas, 770; A I R 1927 Nag. 
248. j 
UFL R (1937) Nag. %54; 171 Iud. Cas.271; A IR 
1937.Nag. 129; 10 R N 105. 
(23)057 A 278; 152 lnd: Cas. 1; A IR 1934 Al, 993; 
(1934) A u J 973; 18 R D 541;7 R A 302; I931ALR 
968, 
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over ‘in pursuante of it cannot be claimed 
until the instyamtnt is avoided either by 
the act of parties or through the Court. 
In the latter, no legal contract ever came 
into being and so the rights of the parties 
are determined independently of the deed. 
There is no need to avoid or cancel that 
which never existed in the eye of the law 
and so the substantial relief claimed 
would not be governed by Art. 91; 
. Petterpermal Chetty v. Muniandey Chetty 
(26), and Husen v Rajaram (27); nor can 
the mere addition of an ancillary relief for 
cancellation which need have been claimed 
.make any difference: Muhammad Nazir v. 
: Zalaikha Bibi (28), Sundaram v. Sithammal 
(29), see also Raj Bahadur Singh v. Achum- 
bit Lall (30), Rampal Singh v. Balbhaddar 
(31), and Malkarjun v. Narhari (32). 
Ithink these observations apply equally 
whether the transaction is embodied inone 
instrument or two. 
be separated from the illegal, then the 
relief of restitution in respect: of the bad is 
not governed by Art. 91. If they can- 
not, even Art. 91 would not apply, for 
the only difference is that the whole would 
be bad and so void ab initio instead of only 
a part. Nor can the fact that the other side 
can electin sucha case to make restitu- 
tion in respect of the bad and keep the 
good without altering the consideration 
make‘ any difference. Thatis a privilege 
which the promisee can always claim except 
when the maxims ex turni causa and in 
pari delicto apply without reservation. The 
general principle is to be found in s. 63 of 
the Contract Act. It relates of course to 
a time when the contract, or at any rate, a 
part of it, is still executory, but it means 
that in these circumstances performance 
will be compelled with that variation. 
“How much more then must the rule apply 
when the contract though illegal, has been 
wholly performed on both sides, provided, 
of course, that no injury results to the pro- 
missors; and in order to prevent that, the 
Courts have ampel power to place tne 
parties upon terms, such for instance, as 
compelling the promissor to account for 
(26) 35 O 551 at pp. 559, 560; 35I A 98; 120 W N 562; 


70 L J 528 (P O). 
on 10 N L R 133; 26 Ind, Cas, 813; AI R 1914 Nag. 


(28) 50 A 510; 109 Ind. Cas, 54; A I R 1928 All. 267; 
26'A LJ 289, 


(29) 16M 3llat p 314; 3 M&J 144, 
aa OLR 12 at p 15; 6 I A 110;4 Bar, 15 


I) 
(31) 25 A lat p16; 29 I A 203; 8 Sar, 3:6 (P D). 
(32) 25 B 337 at p 3:0; 27 I A 216°2 Bom. L R 927; 
7 Sar. 739 (PO). 
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mesne profits. But all this is a matter of 
defence and the defence to an action 


-cannot modify or alter the substance of the 


plaintiffs’ right of suit though it may some- 
time help to explain it; Shankarsa v. 
Punan Chand (24}. 

In my opinion Art. 142 of the Limita- 
tion Act applies to such a case. I confess 
that at first upon a somewhat cursory 
reading of Chhatra Kumari Devi v. 
Mohan Bikram Shah (833). I thought 
that Art. 120 would apply but I am 
obliged to my learned brother Digby, J. 
for saving me from error. I now find 
that at page 868* their Lordships observe 
that ifthe title had resided in the plaintiff 
and he had been the owner of the property 
claimed, the 12 years’ rule would have 
applied, but inasmuch as he was not 
the owner the claim fell within Art. 120. 

The question then is whether Art. 142 
applies or Art. 144. I am clear that Art. 144 
does not. In Chhatra Kumari Devi v. Mohan 
Bikram Shah (33), their Lordships state at 
p. 863* that..it applies only when the 
person sued ‘is holding adversely to the 
plaintiff and without title, and ‘at p. 868* 
they say : 

“This would, in their Lordships’ opinion, de- 
pend upon whether he could rightfully assert 
that he was the owner of the properties and 
that the appellant's possession was that of a 
trespasser.” = 

As I have said s. 95 of the Trusts Act 
states that a person governed by s. 84 
must perform so far as may be the same 
duties as a trustee and that he is subject 
so far as may be to the same liabilities 
and disabilities (with two exceptions) as 
if he were a trustee. One of the dis- 
abilities of trustees is that they cannot 
set up an adverse title(s. 14). There is 
no difficulty in applying sucha provision 
here therefore as I see it Art. 144° cannot 
apply. 

I do not ‘feel the difficulty which my 
learned brother experiences about s. 14 of 
the Trusts Act. The fact that a- trustee 
or a quasi trustee may never set up an 
adverse title does not mean that he cannot 
in a suitable case set up the bar of 
limitation ; all that it means is that he 
cannot use Art. 144. The two are not the 
same. But of course the defendants here 
are not trustees; s. 4 of the Trusts Act 
expressly prohibits a trustin such cases, 


(33) 10 Pat, 851; 133 Ind. Cas. 705; AI R1931°P* O 
196; 581 A 279; 61M L J78; 35 O WN 953 8OWN 
905; (1031) A LJ 783; Ind. Ral. (1931) P O 241; 34 L 
W 411; 33 Bom. L R 1390; 13P L T1 (PO). 

*ragesof 10 Pat—[Hdj 9 
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* They are subject tothe same disabilities, 
but they cannot claim the same rights 
and privileges nor will the title reside in 
them ; that has been with the plaintiffs 
all along. 

What then is the difference between 
Art. 1 to Sch. lI of the -Tenancy Act 
and Art. 142 of the Limitation Act? In 
my opinion it is this. Article 142 speaks 
of a person who while in possession has 
been dispossessed, or while in possession 
has “discontinued the possession.” In 
my. opinion there has been no dispos- 
session here but a discontinuance from 
possession. Article 1 to Sch. II has no 
corresponding clause. It speaks of dis- 
possession and “exclusion from possession.” 
I cannot regard a person whois compelled 
by law to hold -property for the benefit of 
another in the same way as a trustee, and 
who is not permitted to set up an adverse 
right as excluding the other from posses- 
sion. An agent for example or a co-sharer 
cannot be regarded in that light unless 
and until he openly sets up an adverse 
right to the knowledge of the owner whom 
he seeks to exclude. Butif the law says 
he may not in any circumstances set up 
such a right then it follows he can in 
no circumstances exclude the rightful owner 
from possession. i 

But the Privy Council decision in Pather- 
permal Chetty v. Muniandy Chetty (26), 
raises a real difficulty. The position 
there was much the same in that the 
case there formed one of the exceptions 
to the rule in pari delicto. An illegal 
transfer was made with object of defraud- 
ing creditors but as the purpose of the 
fraud was not effected, their Lordships held 
that the plaintiff could recover possession 
and they applied Art. 114. If it had not 
been for their later ruling of course I 
would have had to follow it but as in 
my opinion Chhatra Kumari Devi v. Mohan 
Bikram Shah (83), holds that Art. 144 does not 
apply, I find myself in a difficulty, especial- 
ly astheir Lordships did not refer to their 
earlier ruling in the later one. However there 
is this to be noticed. 

In Petherpermal Chetty v. Muniandy Chet- 
ty (26), the question of s. 84 of the Indian 
Trysts Act was not raised nor was a 
possible conflic. between Arts. 142 and 
144 considered, probably because it was 
unnecessary to doso, The cause of action 

* accrued on June 11, 1895, and the suit 
was instituted on July 24, 1901.” The 
only question under the head of lim{tation 
raised at the bar. was whether Art. 91 
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applied or Art. 144. Their Lordships held 
that Art. 91 could noteapply because as 
the sale was an illegal trafisaction, it was 
void from the beginning and_ so it was 
not necessary for the plaintiff’ to ask for 
cancellation. before seeking possession. 
Once that was clear it became immaterial 
whether Art. 142 applied or Art. 144. As 
I say the questions which we find discussed 
in the later ruling were not raised and 
their Lordships disposed of the matter 
in a single sentence without discussion by 
saying : 

“The 144th and not the 91st Article in the 
Second Schedule to the Act is therefore that which 
applies to the case, and the suit has consequently been 
institated in time.” : 

In Chhatra Kumari Devi v. Mohan Bikram 
Shah (33), however, their Lordships are 
emphatic that Art. 144 cannot apply unless 
the defendant is ina position to set up 


an adverse title and has done so. The 
legislature is equally emphatic that a 
person falling “within the purview of 


s. 84 of the Trusts Act cannot set up 
an adverse interest. It follows that 
Art. 144 cannot apply. In the circum- 
stances I feel that we have no option but to 
apply Art.142. © 

I have dealt with this at length because 
it is important to decide whether the decd 
of surrender requires cancellation before 
the relief of possession can be granted. 
If it does then Art. 91 applies and the 
limitation is three years. As I have said 
I consider that the Privy Council have set 
this controversy at rest. The question is 
also important because of its indirect bear- 
ing on the construction of Art. 1 to Sch. II 
of the Tenancy Act. If Art. 144 applies, 
or rather would apply, apart from the 
special lawin the Tenancy Act, then ac- 
cording to Chhatra Kumari Devi v. Mohan 
Bikram Shah (33) it must mean that the de- ` 
fendant is in a position to set up an adverse 
title and that he has done -so. Once that 
is accepted then in my viewit would be 
impossible to escape the conclusion that the 
plaintifs have been excluded from posses- 
sion which in its turn would mean that the 
special local law of limitation must apply. 


If Art. 142 applies then the suit is well 
Within time. The cause of action accrued 
on April 14, 1923, which is the date of the 
surrender and the suit was filed on Octo- 
ber 25, 1928, which js well within 12 years. 

I turn now to a difficulty of another 
sort., The actual transferors were not the 
plaintiffg but their fathers. Who then be- 
came the occupancy tenants under s. 49? 
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In my opinions it would be the whole 
family. The findings are that the family 
was joint and that this was a part of its 
property. The debts for the satisfaction of 
which the sale was made were all for 
legal necessity and so bound the entire 
family. In the circumstances the benefits 
which accrued by reason of s. 49 from 
the sale must be taken to have enured for 
the family as a whole. It is the family who 
should have sued. 


_ In the circumstances I feel the ends of 
justice will best be met by transposing the 
2nd and the 8rd defendants to the 
category of plaintiffs under O. XLI, r. 33, 
of the Code of Civil Procedure read with 
O. I, 1. 10, and passing a decree in 
favour of the entire family. Our power 
to do so is undoubted. See Bhupendra- 
narayan Singha v. Rajeswar Prasad 
Bhakat (34) and Tricomdas Cooverjee Bhoja 
v. Gopinath Jiu Thakur (35). Tae only 
question is whether we should exercise it 
in this case. No question of limitation 
arises because the 12 years required by 
Art, 142 have not yet elapsed and since 
the sons would be entitled to a decree for 
Possession of the whole, in any case that 
seems to be the most reasonable course to 
pursue. See Kamtaprasad v. Madhorao 
(36) and Mohanlal v. Tekchand (37). 

That brings me to the last point; upon 
what terms should possessicn be granted, 
As I have said the Courts have ample 
Powers to place the plaintiffs upon terms. 
The consideration for the surrender consist- 
ed of Rs. 7,267+3-10 made up as follows :— 

Rs. 950 due to Government on account 
of tavcavi loan and interest. 

Rs. 2,425-5-4 due on a foreclosure decree 
obtained by the transferee against 
l-anna 8 pie share of Mauza 
Dongargaon. 

Rs. 2,192-0-6 due on three decrees also 
apparently in the transferee's favour. 

Rs. 300 paid in cash to meet the ex- 
penses of the sale deed Ex. P-1. 

Rs. 1,400 paid in cash to enable the 
minors to obtain leases of certain 
lands in this village. 


(34) 59 0 80;132 Ind. Oas. 610; A I R 1931 PO 162: 
58 I A 228; 35 O WN 870; (1931) A L J 566; 34 L W 
1, Ind. Rul, (1931) P O 194; 540 L J 137; (1931) M W 
N 865; 33 Bom. L R 1273; 61 M L J 632 (PO), 

(35) 44 O 759 at p 769; 39 Ind. Oas. 156; AIR 1916 
P 0182; 44 I A 65;1 PL J 262015 ALJ 217; 25 CL 
J 279; 32M LJ 357; 2I MLT 262:21 0 W N 577; 
(1917) M W N 363;5 L W 654; L9-Bom. L R 450 iP OD). 

(38) 25 N L R 28; 116 Ind. Cas. 648; A IR 1929 Nag. 
60; Ind. Rul. (1929) Nag. 168. 

(37) 9N L R 18; 18 Ind. Cas. 826. 
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There can be no doubt thatthe plain” 
tiffs have received the benefit of this con- 
sideration in full. 

So far as the first and third items are 
concerned, the plaintiffs were exonerated 
from liabilities which otherwise have been 
enforced against them. It is true the ex- 
proprietary rights in the fields covered by 
the surrender could not have been touched 
but there was other property and notably 
this share in Mauza Dongargaon which was 
evidently not mortgaged for anything like 
its full value. Then, so far as the fore- 
closure decree is concerned, the whole share 
would have been lost but for this or some 
similar arrangement, and as regards the 
Rs. 1,400 in cash the plaintiffs are actually 
in possession of property which they would 
not have obtained without it. The sale 
deed Ex. P-1 has already been upheld so 
the Rs. 300 for meeting its expenses had 
tocome from somewhere. The transferee 
would never have consented to all this if 
he had known that he was eventually to lose 
the property without compensation and it 
would be inequitable to allow the plaintiffs 
to retain all these benefits and get the 
property as well. Though the consequences 
of the rule in pari delicto donot apply, there 
can be no question that both parties are 
equally in fault (the plaintiffs must of 
course stand in their fathers’ shoes for these 
purposes) and so it would be inequitable 
to assist the plaintiffs without restoring 
the other side so far as may be to the 
status quo. 

The only other material consideration is 
the question of mesne profits. Normally 
the transferee would have to account for 
these but as against this is the interest 
due on the moneys he paid or could have re- 
covered. [ think it right that the one should 
be set-off against the other as was done 
by their Lordships of the Privy Council in 
Ram Charan Lonia v. Bhagwan Das (38). 

I observe in passing that three of the 
fields surrendered were khudkasht and not 
sir. Lf the deed had been confined to them 
then of course none of these difficulties 
would have arisen. But as there was a 
single consideration in this deed for the 
surrender of the sir and tnese three 
khudkasht fields, it is impossible to separate 
them from the others and so the transac- 
tion has to be set aside as a whole. This 
was not challenged but I think it righg to 
refer åo the matter in passing to show that 

; Cas, 898:}A IR 1926 PO 63; 
at ye HA TJ 622; (1928) WN 503; 30 WN 
783; 31 OW N 198: 38M LT (PO). 
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this fact has not been overlooked. The 
only equitable solution is that occupancy 
rights should be given in respect of the 
lot, as indeed was assumed during the 
course of the argument. 
In the result I agree with the decree 
proposed by my Lord the Chief Justice. 
Digby, J.—This appeal arises out of a 
suit brought by the sons of Prayagnath 
and Shivnath of whom the oldest is 20 years 
of age and the others minors. The de- 
fendants are Bairagisao and the fathers 
of the plaintiffs. On April 14, 1923, the 
two fathers and those of the plaintiffs 
who were then born, through their fathers 
sold to the cefendant-appellant Bairagisao 
a four annas share in Mauza Suplipar 
reserving cultivating rights in sir land. 
On the same day the sir lands were sur- 
rendered. The consideration for the sale 
was Ra. 7,367-5-114 (sic). The transferee 
undertook liability to pay various amounts 
due to R. B. Indrarajsingh, and in addition 
there was a foreclosure decree in respect 
of the four annas share of Mauza Suplipar 
in favour of the transferee. The transferee 
also had a foreclosure decree in respect 
of a one anna eight pies’ share of Don- 
gargaon, and the sale deed contains a 
provision that after the mortgage rights 
in respeet of Mauza Dongargaon are re- 
linquished and after getting some occupancy 
land leased out for the benefit of the 
minors, the debts due to Indrarajsingh 
should be paid. In: the surrender deed 
of even date the consideration of 
Rs. 7,267-3-10 is composed of money decrees 
due to the defendant-appellant and a sum 
of Rs. 1,4C0 for taking on lease land situat- 
ed at Mauza Dongargaon in the name of 
the minors, and it isstated that all rights 
in the foreclosure decree in the one anna 
eight pies’ share of Mauza Dongargaon 
have been relinquished and that the de- 
fendant-appellant has agreed to take oc- 
cupancy land at Mauza Dongargaon in the 
name of the minors. It is then said that 
the four annas malguzari share of Mauza 
Suplipar has been sold for. the balance 
amount. Thus in each document the con- 
sideration is first stated and then reference 
is made to the relinquishment of the 
mértgage of Dongargaon and the lease of 
occupancy land to be obtained by the 
transferee for the minors. In the second 
. dectment the cost of obtaining the lease 
forms part of the consideration itself. 6 
It has. been found that the pldintiffs 
then alive had a yested interest by birth 
in two anpas eight pies out of the four 
» 
LJ 2 . 


ASARAM V. LUDHESHWAR (NAG.) 


17710 


annas’ proprietary share of Mauza Suplipar, 
whereas one anna four pies belonged to 
their fathers alone. To this two annas 
eight pie share it appears that all the sir 
belonged (vide 1 D. 66), The suit was a 
suit to recover possession of all the land 
transferred. The trial Court held that the 
sale and surrender were part of the same 
transaction and on the authority of Bhagwat 
v. Anandrao (11) a Bench decision, the 
surrender of the land except three fields 
which turned out to be khudkasht was 
held to be void as being in contravention 
of the provisions of the Tenancy Act. 
The trial Court on the same authority 
upheld the sale as valid. It dismissed the 
suit so far as it was brought for the posses- 
sion of the surrendered sir land on the 
ground of limitation applying Art. 1 of 
Sch II of the CO. P. Tenancy Act. The 
first Appellate Court supported the decieion 
of the trial Court, except that it held that 
the suit was in time as regards the re- 
covery of the tenancy lands and directed 
that the defendant should place the plain- 
tiffs in posséssion of the sir lands surren- 
dered. ; 

The defendant Bairagisao has appealed 
from the decision of the first Appellate 
Oourt contending that the suit should have 
been dismissed. The plaintiffs-respondents 
have filed a cross-objection in which they 
contend that the whole transfer both of 
proprietary rights in the village and of 
cultivating rights in sir should have been 
adjudged void and possession of the whole 
decreed to the plaintiffs. 

The questions for determination in this 
case are as follows :— 

(1) Whether the surrender deed dated 
April 14, 1923 is (a) void or (b) also illegal. 

12) Whether the sale of the proprietary 
share is (a) void or (b) void and illegal. 

(3) Whether if the sale stands but the 
surrender does not, the suit is within 
time. 

(4) Whether the defendant can and 
should receive refund of consideration in 
this suit if possession is decreed. 

The plaintiffs’ prayer is simply a prayer 
for possession of the entire property. In 
the plaint they attacked the sale on various 
grounds which have been found to have 
no substance. The first was that the debts 
which formed the consideration were im- 
moral and illegal. The second was that 
they were not joined as parties in some 
previous litigation. The third was that the 
sale tock place during the management. 
of the Collector in execution without written 
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permission. The “fourth was that neither 
transaction was for legal necessity. f 

As regards the surrender, it was stated 
that it was registered before the registration 
of the sale deed, and that according to 
the Tenancy Act “these proceedings and 
the surrender” were illegal and against 
the law. The pleading in reply to this was 
that atthe time of the surrender the lands 
were the occupancy lands of defendants 
Nos. 2-and 3, and that after the sale of 
‘the village the defendants Nos. 2 and 3 
became occupancy tenants of the land 
described in para. 10 of the plaint, and 
that the plaintiffs could not sue for posses- 
sion of them, and if they did, their suit 
was out of time. In reply the plaintiffs 
‘said that as the surrender was registered 
previcus to the sale. the land could not 
become occupancy even by reason of the 
sale dated April 14, 1923, and that the 
surrender was, therefore, a fraud, void and 
inoperative. Although the position is now 
clear that at the time of the transactions 
the sir land was proprietary land of the 
transferors, the sir fields were, as a matter 
of. fact, at the time recorded as occupancy 
fileds .because there has been a fictitious 
“transfer of the proprietary share in favour 
of a third party, and it would appear 
that the pleading that they were occupancy 
‘tenants atthe time of the surrender made 
by the defendants covered this point. 

The only issues framed as regards the 
invalidity of the surrender deed were as 
follows : 

Issue 9 (b): Whether they executed 
the surrender deed before or after 
the sale deed of the same date. 
lf before, is the transfer by 
surrender of sir and khudkasht 
land valid and approved by the 
Tenancy Act? If after, is the 
-plaintifis’ claim within two years 
from the time defendant No. 1 
entered into possession of these 
landsin pursuance of the surrender 
deed ? 

Issue 13: Could - plaintiff be permit- 
ted to set aside the whule deed 
and surrender deed or only to the 
extent of their specific share only 
and they should be held good as 
far as defendants Nos. 2 and 3 
are concerned ?* . 

Issue 18: Is rajinama dated April 14, 1923, 
a fraudulent transaction aselleged ? 

The plaintiff's oral evidence was mainly 
concentrated on the immoral habits of the 
fathers, but the defendants lèd evidence 
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regarding the transactions which are now 
in suit. As a result of the consideration 
of their evidence, the trial Court came to 
the conclusion that their story of separate 
negotiations prior to the execution of the 
documents was false, and that the two 
transactions were arranged in advance as 
one contract and not as two separate con- 
tracis. The first Appellate Court interpret- 
ed the pleading of the plaintiffs which I 
have quoted as meaning that the sale of 
the village share-and surrender of occu- 
pancy rights were in facta single trans- 
action and in contravention of the pro» 
visions of. the Tenancy Act. The 
first Appellate Court in para. 18 
of its judgment held that there was a 
single set of negotiations in which it was 
agreed that the whole village would be 
transferred by the method of sale and sur- 
render for one consideration. 

Now it is strenuously urged by the learn- 
ed Advocate for the appellant that neither 
the trial nor the Appellate Court had any 
right to go into any fact in this connection 
at all except the question whether the sur- 
render or the sale deed was first registered. 
It is urged that there is no pleading on which 
any finding could be based that the transac- 
tion or transactions were designed to escape 
the provisions of s. 49 of the O. P. Tenancy 
Act. It appears to me that the pleading 
“According to the Tenancy Act these pro- 
ceedings and the rajinama are illegal and 
against the law” coupled with the insiste 
ence by the defendant on the position of 
the transferors as occupancy tenants at the 
time of the surrender indicates that the 
defendant-appellant was not being taken 
by surprise over the matter. The reference 
to the “illegality according to the Tenancy 
Act” raises the question as to whether the 
surrender of the occupancy land was illegal 
as being part and parcel of the sale, These 
cases are cropping up in the Courts with 
some frequency. They are dealt with in 
various ruiings. Some years before the suit 
was filed the decision in Bhagwat v. 
Anandrao (11), had been published and a 
surrender executed on the same date. as a 
sale deed would naturally be thought to be 
part of the same transaction unless the 
Court was satisfied that it was not. The 
evidence of the defendants given in order 
to show that two separate negotiations Lobk - 
place prior to the execution of either deed 
is obviously designed to avoid such pre- 
sumption being drawn against them. That 
is why the trial Court and the Appellate 
Court both regard the gvidence adduced 
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by the appellants as evidence given by way 
of explanation of an awkward fact. In 
these circumstances I do not think that it 
would be in any way improper for this 
Court to take notice of the fact which has 
fallen from the defendant's own mouth that 
prior to execution of the documents there 
had been an executory agreement that both 
should be executed. When we see that the 
sale of proprietary rights and the surrender 
of sir are made on the same day, there is 
the strongest suspicion that both transac- 
tions bave been arranged in advance. It 
would indeed be curious if the parties to 
the sale proceeded after the sale to start 
negotiations regarding the surrender of the 
new occupancy right just received and 
managed to bring their negotiations to an 
end and to execuie the second document 
on the same day asthe sale deed. More 
over, in this case the documents themselves 
afford. internal evidence that the executory 
contract preceded the execution of either. It 
is, therefore, not surprising that the defen 
dants gave evidence to show that the exe- 
cuted contracts were the result of separate 
executory contracts. 

My conclusion, therefore is, that the form 
of the pleadings will not prevent the Court 
frcm arriving at the conclusion that the 
surrender was void or illegal because it was 
intended to contravene the provisions of the 
Tenancy Act. 

There have been a considerable number 
of cases either in the Allahabad High Court 
or in the Judicial Commiesioner'’s Court 
regarding such sales of proprietary right 
followed by a surrender of sir land in 
pursuance of previous executory contracts, 
and the basis of all these decisions is the 
decision of the Privy Council in Moti Chand 
v, Ikram-ullah Khan (3), upholding the deci- 
sion in Ikramullah Khan v. Moti Chand (39). 
That was a case in which the provisions of the 
Agra Tenancy Act which are similar on all 
material points in this connection with the 
provisions of the O. P. Tenancy Act were 
involved. In a sale deed by which a pro- 
priethry share was transferred, the defen- 
dant agreed to surrender the occupancy 
rights in sir. It was held that the agreement 
was a device to evade the provisions of the 
Agra Tenancy Act, and that all such de- 
vices were void and illegal. The suit io 
enferce the agreement, therefore, failed. 

Sections 49 of the O.P. Tenang Act 
is ae inlone x i e 

ki otwithstanding an 
baa and, save Saber GEN NG pan ea ee 
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accordance with the provisidns pf this Act,a pro- 
prietor, who temporarily or permanently loses, whe- 
ther under a decree or order of a Oivil Court ora 
transfer or otherwise, his right, fo occupy any 
portion of his sir lend as a proprietor, shall at the 
date of such loss, become an occupancy tenant of 
such sir land, and any tenancy right granted by 
him in such sir land for a period exceeding five 
years, without the sanction of a Revenue Officer, 
shall thereupon lapse. 

(2) Notwithstanding anything contained in the 
Indian Registration Act, 1908, no officer empowered 
to register documents thereunder shall admit to 
registration any document which purports to trans- 
fer the rights of a proprietor in his sir land, with- 
out reservation of the right of occupancy specified 
in sub-s. (1), or to grant tenancy rights in sir land 
for a period exceeding five years, or to be an 
agreement for such transfer or grant, unless sanc- 
tion to such transfer or grant has been endorsed 
on the document in such manner and by such 
ery as may be prescribed by rules made under 
s. 109. 

(3) Nothing in this section shall affect rights 
under any document duly registered before the 
twenty-first day of October, 1898, and on any 
transfer being made, decreed, or ordered in pur- 
suance of such document, the rights of the trans- 
feree to occupy and cultivate such sir land shall 
accrue, 

(4) Nothing in this section shall apply to land 
in the Sambalpur territory recorded as bhogra in 
the Record of rights of the current settlement. 

(5) Nothing in this section shall apply to a 
lease, for a term not exceeding the term of settle- 
ment, of a village of any estate to which the’ 
anaa may declare this sub-section applic- 
able, 

(6) Nothing in this section shall affect any loss 
of possession of any sir land in the course of a par- 
tition.” 

Apart from cases where sanction has 
been obtained, the first sub-section provides 
that when the proprietor temporarily or 
permanently loses his right to occupy any 
portion of his sirland as proprietor, he 
shall at the date of such loss become an 
occupancy tenant of such siz land. The 
second sub section prohibits registration 
of a document which purports to transfer 
the rights of a proprietor in sir land with- 
out reservation of the rights of occupancy 
specified in the previous sub-section. The 
result is that if the proprie- 
tor wishes to transfer his cultivating 
rights in sir, the only method by which he 
Can apparently do it is, first to execute a 
sale deed, and then to execute a surrender 
deed. If the sale covers the whole, it will 
be ineffective and, therefore, the form of 
sale and surrercder has to he adopted in order 
to secure valid registration and ostensible 
effectiveness. If this is arranged before 
hand, the result is that the provision by 
which a proprietor who loses the right to 
occupy the land as a proprietor becomes 
an occupancy tenant is really defeated, 
and by a-chrious paradox the very draft 


be 
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ing of sub-s. (4) f utilized to defeat its 
object. The intention is to avoid the ope- 
ration of law, to avoid being an occupancy 
tenant by the simple process of becoming 
an occupancy tenant in name fora period 
which may not exceed the time necessary 
to make one’s signature on a document. It 
is this kind of device which has been 
characterized by their Lordships of the 
Privy Council as a void and illegal device. 
In this case the device which there was 
in the executory stage is carried out by 
execution. Consequent on this decision 
we have a course of rulings which have 
been reported. There is the decision in 
Mir Dad Khan v. Ramzan (40), where it was 
said : 

“If a covenant to relinquish the sir lands is part 
of the transaction of sale or of mortgage, then the 
agreement to surrender will be void and unenforce- 
able, no matter what ingenious devices may be 
employed to give colour to it. If the Court is 
satisfied thet there was first of all a transfer by 
way of sale or mortgage and that the transferee, 
having obtained the status of an ex-proprietary 
tenant, with full knowledge of that fact and of the 
rights preserved to him by the statute, delibera- 
tely chooses, as a separate transaction, to relinquish 
his ex-proprietary tenancy into the hands of the 
new proprietor, or of the mortgagee in possession, 
then the law cannot go further in the way of pro- 
tecting a reckless and imprudent man against the 
consequence of his own act.” 

Then there is the case of Bhure v. Sheo 
Gopal (41), where the above words were 
quoted with approval. In that case there 
was “admittedly a design to evade the re- 
quirements of the Act.” 

In Bhagwat v. Anandrao (11) the further 
material portion of the head-note which 
quotes the above passage is as follows :-- 

“The mere fact that nine months intervened 
between the sale-deed and the relinquishment of 
the occupancy land does not become legal if it is 
manifest that the arrangement by which the occu- 
paucy rights were to be surrendered dates back 
tothe date of the sale. 

Where the legal and illegal objects or the 
legal and illegal transactions cannot be separated, 
the whole transaction is void unders, 24 of the 
Contract Act, but it is otherwise when the legal 
and illegal portionscan be separated.” 

In Dharmchand. v, Jhamsa (10) occurs the 
following passage: 

“It is admitted before me thatthe sale and sur- 
render formed a single transaction. In view of 
the decisionin Bhagwat v. Anandrao (11) this could 
not well be disputed.” 

In Dhola v. Ahiman (42) appears the fol- 
lowing passage: 

“In any case, however, I would hold that the sur- 
render would be void as laid down in Bhagwat v. 


(40) 40 A 449; 44 Ind. Oas. 988; A I R 1918<Al11. 88 
16 A L J 329. 

(41) 54 Ind Oas. 794; A I R 1920 Nag. 157. 

(42) 30N L R 308 at p 310; 149 Ind. Oas, 992; A IR 
1934 Nag, 153; 6 RN 257. gce ‘ 
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Anandrao (11) as being part-and parcel of the 
transaction of the sale-deed. Asnoted above, the sale- 
deed was executed on April 22, and on 22nd Ahiman 
executed the deed of surrender with regard to the 
occupancy rights in sllthe sirsold by the sale- 
deed. There can be no doubt that the surrender 
was a clear evasion of s. 45 of the Tenancy Act 
then in force, and as such, is void.” 

In Khushal v.Labhan Rao (18) a sur- 
render was made three days after the sale- 
deed. The following passage occurs : 

“The real nature of this transaction is, of 
course, that without the sanction of the Revenue 
Officer, the village was sold without reservation of 
the right to occupy the sir land. The sale and 
the surrender taken by itself was perfectly valid, 
but the two things combined inone transaction do 
certainly constiiutea void agreement under s, 23 
of the Oontract Act.” 


There appears to me to be no doubt that 
where a surrender and- a sale-deed are 
both executed on the same date and it hag 
been arranged to make the surrender before 
the sale-deed is executed the surrender 
deed is the execution of a “devica which is 
void and illegal.” f 

It is argued by the learned Advocate for 
the appellant that oral evidence is not ad- 
missible to show that two executed docu- 
ments were the result of previous negotia- 
tions and a previous illegal agreement. 
In reply to this I would quote from Leak 
on Contracts, 4th edition, p. 551: 

“Though the contract is apparently valid in form 
or matter, extrinsic evidence is always admissible 
in varianceof or in addition to the contract to 
show that the transaction is illegal and, therefore, 


void, evenin the case of a covenant or contract 
under seal,” 


This passage is quoted in Alice Mary 
Hill v. William Clarke (43). Moreover, it 
is the evidence which has fallen from the 
mouth of the defendant which fully justi- 
fies the conclusion of illegality. 

I, therefore, would hold that the surrender 
must be regarded as an attempted sale 
concealed in the guise of a surrender made 
by a proprietor with the intention of pre- 
venting the operation of s. 49 of the 
Tenancy Act, and that it wasa void and 
illegal device. Although there are certain 
remarks in Dip Narayan Singh v. Nagesh- 


‘war Prasad (44) which in distingwishiog 


between the executed and executory: con- 
tract support the appellant's argument, I 
am unable to come tothe conclusion éhat 
when the executory agreement is illegal the 
executed surrender is not illegal. 

The next question is whether the, sale 
of the proprietary share expressed to be 


e 
43) 27 A 266; 1 A L J 632. 
Ga 52 A 338; 122 Ind. Qas. 872; A I R1930 All 1; 
(1930) AL J 45; Ind, Rul (1930) AlL 328; 14 R D 46 
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sold inthe sale-deed is also void by 
reason of illegality. It is urged by the 
learned Advocate for the appellant that it 
is perfectly valid, while the respondents 
through their learned Advocate : rest 
themselves on the findings of fact of the 
lower Appellate Court that there was one 
executory contract for transfer of the 
whole village, to be carried out by two 
documents, one of which (the sale) was con- 
tractually interdependent with the other 
(the surrender), and was not intended to 
be made at all, unless the surrender -were 
made as well. Further it is argued for- 
cibly that if the surrender deed is con- 
sidered void because it is part of the sale, 
how can there possibly be two transactions 
and not one only? . ' 

I regard the surrender as void and 
illegal because itis the execution of an 
executory agreement which appears tome 
a device indistinguishable from the devices 
stigmatized as void and illegal by their 
Lordships ofthe Privy Council. But it 
does not follow thatthe sale evidenced by 
the sale-deed is itself an illegal device. 
The finding of the lower Appellate Court, 
as I understand it, is that there was in 
reality one single executory agreement, 
as the whole transaction was really 
arranged at one: sitting, and not by two 
separate negotiations, one for the sale and 
the other for the surrender. Butin this 
matter I consider that the argument of 
the learned Advocate. for the appellant is 


“sound. There is not a word in the plead- 


ings to suggest what would bea material 
question of fact, namely whether there 
was one consideration for the whole sale, 
instead of two considerations, one for each 


: part of it, or to suggest that the sale of one 


part was contractually interdependent with 
the transfer of the other part in the sense 
that the sale alone would never have 
taken place. No doubt there is something 
in the documents to suggest interdepen- 
dence, but while Courts may take notice 
of illegality even when itis not pleaded, 
it is “more especially in cases where” the 
plaintiff is trying to enforce an illegal 
-agreement that the Oourt takes notice of 
it te defeat the improper claim. I would 
quote the remarks of Lindley, L. J., in 
Scott v. Brown (45) which are quoted in 
Aljce Mary Hill v. William Clarke (43): 
“No Court ought to enforce an illegal cogtract 
or allow itself to be made the instrument of 
enforcing obligations alleged to arise out ofa con- 


| 45) (1882) 2Q BD 724461 L T QB 738; 4 R 4251 
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tract or transactiou which is illegal if the illegality 
is duly brought to the notice o the Court, and 
if the person invoking the aid of the .Oourt is 
himself implicated in the illegality. It matters 
not whether the defendant has pleaded the illegali- 
ty or whether he has not.” : 

Again I quote the further passage from 
Leake on Contracts: Í 

“The facts showing illegality either by statute 
or common law must be pleaded but when the 
illegality appears from the plaintiff's. own evidence, 
it is the duty of the Court to take judicial notice 
of the fact.” 3 . 

In the present case it was never alleged 
by the plaintiffs that they wished to avoid 
the sale itself on the ground of illegality; 
the expression in connection with the sur- 
render as regards “these proceeding” 
cannot, I think, be taken as a plea that 
something which is in no way forbidden by 
the Tenancy Act at all,a sale of proprie- 
tary share, was to be considered illegal. 
There was no plea regarding a single con- 
sideration, or interdependence of the exe- 
cutory agreement to sell with the agree- 
ment to surrender. In Dharmchand v. 
Jhamsa (10) this very matter was con- 
sidered, and I quote again the following 
passage : 

“It is admitted before me that the sale and 
surrender formed 8 single transaction. But it is 
urged that the legal and illegal positions can be 
separated and only the part which relates to the 
surrender of the occupancy rights is void." 

It was then held that 

“in the absence of a pleading that the money 
paid for the share didnot represent what was paid 
for the sharethe sum mentioned in the considera- 
tion for the sale of the proprietary share must be 
deemed to bethe consideration for theshare”. 

On this ground the sale was held valid 
and the surrender void. I think, there- 
fcre, that it would be beyond the scope 
cf the pleadings in the case to conclude 
that the transactions were inseparable. 
And relying on this reported ruling I hold 
that the sale in so far asit conveyed the 
proprietary right in the village is valid. 

This decision might be justified on 
another ground, namely that the matter 
had passed from the sphere of contract to 
the sphere of conveyance, by a sale-deed 
which conveys title. The Allahabad High 
Court in a Full Bench ruling refuses to 
apply s. 24 of the Contract Act to executed — 
conveyances ; 

Dip Narayan Singh v. Nageshwar Pra- 
sad (14). The following passage occurs at 
p. 343*: 7 A 

“In ĉasos of inherent illegality it is sometimes 
imposible to say whether the legal or illegal por- 
tion of the consideration affected the mind of the 
promisor most. But if we take the case of a 
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contract only partly Beyond the competence of the 
promisor, there fsno good ground why the pro- 
misee who has paid good consideration should not 
be allowed * to enforce that part of the 
promise which the premisor was competent to 
mace, 


Mukherji, J. at p. 352* quotes tLe fol- 
lowing remarks with approval from Baj- 
rangi Lal v. Ghura Rai (46), a case 
where propertly capable of transfer had 
been conveyed with property incapable 


of transfer, anditwas sought to set aside - 


the whole sale. 

“It thus appears that a contract forsale is one 
thing and a deed of transfer another and it does not 
necessarily follow that because the contract was un- 
enforceable, the transfer is void". The title to the 
transferable property was held to be good; and 
again, “In the present case we are not concerned 
with the validity or invalidity of the original con- 
tract ...the transaction has long since passed the 
stage of contract.” 

I donot go as far as this, and indeed if 
the latter propcsition were carried to a logi- 
cal conclusion, it might be said that the sur- 
render and sale-deed were equally valid, as 
indeed the learned Advocate for the ap- 
pellant contends. 

I think that it is sufficient on this part 
of the case to say that while the surrender 
has been proved to be an illegal device, and 
the executed document is outward and visi- 
ble evidence thereof strengthened by the 
evidence of the defendant, there is on the 
pleadings no justification for entering into 
the question as to whether the antecedent 
executory contract as regards the sale of 
the proprietary shareis tainted with illega- 
lity. The sale was prima facie legal, the 
consideration for the sale was legal, the 
sale would presumably have no illegal pur- 
pose, the law presumes in favour of legality, 
the fact that it is contemporaneous with the 
surrender is insufficient to vitiate it, and 
there is no pleading that the consideration, 
therefore, was part of a larger consideration 
for one transaction, which included the 
transfer of sir. The simultaneous execu- 
tion of the surrender deed bears strongly 
on the point that it was intended to defeat 
the law as regards occupancy right, the 
simultaneous execution of the sale-deed 
carries with it no such implications of ille- 
gality asregards the sale which is prima 
facie a perfectly legal transaction, unlike 
a surrender of even date. 

The next question is regarding the refund 
of the consideration. Section 41 of the Spe- 
cific Relief Act cannot be invoked, for „this 
isnot a suit for specifié relief; and the 

(46) 38 A 232; 32 Ind. Oas, 913; AI R 1916 All, 346; 
14 A LJ 270, 
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surrender need not be first set aside vide 
Patherperamal Chetty v. Muniandy Chetty 
(26). Section 65 of the Contract Act is 
then relied on. This section is as follows : — 

“When an agreement is discovered to the void 
or when a contract becomes void, any person who 
has received any advantage under such agreement 
or contract is boundto restore it or make compen- 
sation for it to the person from whom he recejved 


it. 

Under s, 23 of the same Act 

“Every agreement of which the object or 
consideration is unlawful is void.” The 
section lays down a legalright and does 
not deal withthe procedure for enforcing 
it. It may be noticed that the date of dig- 
covery of voidness is the date of the agree- 
ment, except in unusual circumstances, 
Ananda Mohan Roy v, Gour Mohan Mullick 
(17), that a right to money or compensation 
is not extinguished by efflux of limitation, 
that the limitation for a suit is governed 
by Art. 62 of the limitation schedule for 
money had and received, though if an exist- 
ing consideration can legally be said to 
have failed afterwards Art, 97, will apply 
Cp. Ma Hoit v. Fatima Bibi (47), 

The Indian Contract Act passed in 1872 
“defines and amends certain parts of the 
law relating to contracts” and 1 find it 
hard to place any other construction cn s. 65 
and 23 than that it amended the law re- 
lating to the remedies available in respect 
of agreements void by reason of illegality, 
and that the rule “the loss will remain 
where it lies” no longer applied. 

On the applicability of s. 65, to illegal 
agreements, the anthorities against its appli- 
cation are far less convincing than might 
at first sight appear, and I have not suc- 
ceeded in linding any reported case, which 
in the light of the law as now established 
that a void agreement is discovered to be 
void on the date when itis made, and that 
s. 65, applies to agreements void ab 
initio, disposes of the simple and con- 
vincing reasoning of Batchelor, J, Gulab- 
chand Paramchand v. Fulbai (48), 
This reasoning is not referred to (perhaps 
as it is obiter) in Changa Mal v. Sheo Prae 
sad (49), whichis based or an earlier Bom- 
bay case P. R. & Co. v. Bhagwandas (50), 
but the case is relied on by the Madras 


High Court for a contrary . proposition, in 

(47) 5 R 283; 101 Ind. Oas, 414; AI K 1927 PO 99; 
54 I Á 145; 52M LJ 579; 29 Bom. L R863; 40 WN 
517; 31 O W N 830; (1927) M W N 489; 96 L W 429 
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Srinivasa Ayyar V. Sesha Ayyar (51). In 
, this Madras case the old Bombay case is 
also referred to in support of the contrary 
proposition, and two previous Madras cases 
Deva Rayan Chetty v. Muthu Raman Chetty 
(52) and Venkata Krismaya v. Lakshmi 
Narayana (53). But in those two cases 
s.65 was not discussed. It may be noted 
that in the Madras case Bakewell, J , rests 
himself partly on the meaning of “discover- 
ed to be void" in the sense in which that 
phrase was then understood, while in Ledu 
Coachman v. Hiralal Bose (54), the reasoning 
to be found at pp. 122 and 123* clearly is 
that an agreement void ab initio is not an 
agreement subsequently found to be void 
or a contract made void by supervening 
circumstances. It is settled by the Privy 
Council that the section presupposes a 
competency in the parties to contract, and 
hence it does not apply to an agreement 
with a minor Mohri Bibee v. Dharmodass 
Ghose (55). As regards this aspect the sec- 
tion has been discussed in connection with a 
Municipal agreement in Arunachala Nadar 
v. Srivilliputtur Municipal Council (55). On 
perusing such authorities as I have been 
able to find,I incline tothe view that the 
matter is much more open than might be 
thought, for the reason thats. 65, is now 
held by the Privy Council to apply to 
agreements void ab initio and for the rea- 
son that the date of the discovery is also 
held by the Privy Council to be the date 
of the agreement, and although Oourts have 
constantly applied the English Law of ille- 
gality to attempts to recover money paid 
on illegal agreements, Idonot think that 
the reasoning by which s. 65, has been 
considered inapplicable is sound, I, there- 
fore, hold that 5.65 0f the Contract Act 
does apply to agreements which are void 
by reason of illegality. 

Now in cases of void agreement where 
s. 65, is applicable both parties are allow- 
ed (in a suit to enforce the supposed 
contract or for refund arising therefrom) 
the relief which can be given to them in 

(51) 41M 197; 41 Ind. Oas. 783; A I R 1918 Mad, 444; 
34M LJ 282;6 LW 42, 

(52) 37 M 393; 18 Ind. Cas, 515; A LR 1914 Mnd. 551; 
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view of the tights and duties created 
and imposed by the section. Obviousiy 
where A comes to Court asking 
for c:mpensation or refund from B, he 
gives to Bin the same suit the compensa- 
tion or refund due to B Again if A sues 
to enforce the apparent contract which is 
really a void agreement, he may receive and 
give compensation in the same action. But 
if an action for possession of land is to be 
regarded as based on title, there is room 
for doubt whether s. 65 of the Indian Con- 
tract Act would require the Court to condi- 
tion the relief, which is not sought or given 
to the plaintiff under s. 65 of the Indian 
Contract Act, with the enforcement of a 
right arising in favour of the defendant 
under that section. It might be said that 
the plaintiff sued for possession in view of 
his title, and, and that the defendant should 
sue or counter-claim for refund. Of course 
the moment that the plaintiff asks or sues 
for any equitable relief which is in 
the discretion of the Court, he, seek- 
ing equity must do equity, and the 
relief may be conditioned. It seems 
to me that when in 1882 the Transfer 
of Property Act and the Indian Trusts Act 
were passed, and the law of illegality, 
applied since the days of the Suddar 
Addalat to transfer for illegal object, re- 
ceived inferential recognition, the rights 
of the transferee were left to be dealt with 
under their own head. Oases where the 
transferor would be sued before he had 
recovered the property would be extremely 
rare. If the transferee sued the transferor, 
the action would be brought on a right 
arising out of s. 65 ofthe Indian Contract 
Act and the property be restored as a 
matter of course, no title in respect of 
what could not be transferred (s. 6 of 
Transfer of Property Act) standing in the 
way of restoration. But if the transferor 
sued, the action was of a different kind, 
based on his title, and while he was res- 
tricted by the law of illegality from ob- 
taining relief except where there was time 
for repentence, or he was notin peri delicto, 
or the object of the law would be defeated 
by refusing him relief, the guilty trans- 
feree could be left to seek such steps for 
refund as he migat be advised to take. On 
the construction adopted of Art. 97 in the 
Rangaon case, he might, I consider, after 
being compelled to restore the property sue 
-for the consideration. ‘ 

The action as framed on the title of 
proprietors wholly fails when the sale-deed 
of the*proprittary share is upheld as valid 
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and there came into existence if the 
surrender is void as being an_ illegal 
device the special right of tenant conferred 
by 8.49 of the C. P. Tenancy Act, and it 
seems to me that in ao far as the Court 
is to give relief to the plaintifis based ona 
tenancy brought into existence by the 
very law which it has been sought to 


defeat, the true position is that the relief 


arises out of a title brought into existence 
by the Legislature under a special Act. 
The case of Lodge v. National Union 
Investment Co., Ltd. (4) clearly settles that 
where an equitable relief is sought, then 
the plaintiff relying on an exception to the 
rule Potior est conditio possicentis must 
refund the benefit he has received. And 
in the same case the view is also clearly 
expressed, though the matter is not decid- 
ed except hypothetically, that even in an 
action for legal as opposed to equtiable 
relief the same rule should be enforced. 
The reasoning at p.311* is that in sucha 
case the plaintiff relies on the illegality, 
for his claim would otherwise be defeated 
by the conveyance. It is, however, also 
possible to say as bas indeed been said, 
though in a case where the merits were 
very different, that the defendant in this 
suit has been relying on a fraud and 
seeking to make a title to the lands 
through and by means of it Petherpermal 
Chetty v. Muniandy Chetty (26). In that 
case the plaintiffs were seeking to put 
everyone as far as possible in the position 
occupied prior to execution. Itwas a case 
of benami sale to cheat creditors, and no 
doubt no question of consideration was 
involved. Here the plaintiffs have been 
trying, no doubt with their fathers behind 
them to recover everything without paying 
anything. In my judgment in this case 
the scale is turned by the consideration 
that the tenant right is a special right 
brought into operation by a local law, and 


I feel that to condition the relief to be- 


granted on that basis would, in the majority 
of cases, render that: law nugatory. The 
devices would continue, prompted by the 
necessities of the cultivating class and 
the desire of the creditor to obtain valu- 
able land, and the devices would be 
successful if they could not be interfered 
with by the Courts except on condition 
of refund of the conssderation. The con- 
sideration may asin the present case be 
largely composed of debts, for. payment 





of which the tenant right cannot be 
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seized or sold. In this case the plaintifis 
escape the maxim In utr iusque delicto potior, 
est conditio possidentis on the grounds that 
the provision sought to be evaded was 
made for their benefit, and thatto apply 
the maxim would be to defeat an express 
provision of law. They are not in pari 
delicto (c.f. the dictum of Mansfield, u. OJ. 
quoted in Barcle v. Pearson (12). I con- 
sider that the fact that the claim as 
presented is a monstrous claim and that 
the sons are no doubt set up by their 
fathers as being of less relevance than 
that the object and intention of the law 
should be given full effect, and I there- 
fore consider that this claim so far as 
the tenancy land is concerned, should be 
regarded as a legal claim based on title 
not to be conditioned by terms, while as 
regards s. 65 of the Contract Act, the 
appellant should be left to seek any relief 
he can get arising out of the righis there- 
by conferred. In Bhuriv. Sheogopal (41) 
and in the Bench case quoted Bhagwat 
v. Anandrao (11) refund was refused, it 
was givenin Khusal v. Labhanrao (18), 
but I base my view on somewhat differ- 
ent grounds than those on which it was 
refused in the first two cases above quoted. 
{ would also remark that minors are not 
in control of the family funds, that there 
are legal difficulties regarding the trans- 
fer of the tenancy lands which they re: 
ceived, and emphasize that their fathers 
had no right in Hindu Law to make an 
attempted illegal transfer of their lands. 


It remains to consider the question of 
limitation. I have referred to the ‘claim' 
for the tenancy lands. The plaintiffs have 
claimed as proprietors, but their case as pro- 
prietors wholly fails as they cease to be pro- 
prietors, on the date when the sale held to be 
valid took place, and the illegal surrender 
(discovered on the same day to be void 
because the intention was to sell the whole 
village) does not affect their legal position. 
Their remedy which I consider should be 
unconditioned is to recover in the capacity 
of tenants by operaticn of law, possession 
from the landlord. Where the proprietary 
right has been conveyed by an inc sinpe- 
tent transfer, the limitation is govern- 
ed by Art. 144 of the Limitation Sche- 
dule (Petierpermal Chetty v. Murtiendy 
Chetty) (26). Their Lordships do not enter . 
intc® any question, whether an adverse tiile 
can be asserted in view of s. 14 of the 
Indian Trusts Act read with s.,84 and s. 95 
and it seems that the gadian Trusts Act 
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was not in force in Burma except in 
Rangoon itself, and was not applicable 
in that case. This was a case of a benami 
transfer with illegal purpose. In the pre- 
sent case ifthe tenants who became tenants 
on the date of the sale can be said to 
have been dispossessed or excluded from 
possession by the defendant, and if they 
can be said tobe claiming possession of 
the holding from which they have been 
so dispossessed or excluded, the provisions 
of the Second Schedule to the C. P. 
Tenancy Act would, in virtue of s. 104 (1) 
of that Act, apply. 

The case of Chhatra Kumari v. Mohan 
Bikram (33), is of a somewhat different 
nature. This was a case where a trust 
was alleged to have come into existence 
under an oral contract and there was 
no ownership in the plaintiff. It was 
held that a suit to enforce the trust which 
was not express fell under Art. 120 of the 
Indian Limitation Schedule and their 
Lordships said that Art. 144 was only appli- 
cable to possessory suits by the owner of the 
property claimed against a person holding 
adversely to him without title. 

In the present case although there is a 
purported executed surrender in the name 
of the defendant, it cannot be said that 
title passed to the defendant, the more 
especially when an illegal surrender is 
wholly beyond the competence of a Hindu 
father purporting to act for his minor son. 
The question is whether in view of the 
provisions of ss. 84, 95 and 14 of the 
Indian Trusts Act, the plaintiffs who have 
been excluded in point of fact can be said 
to have been excluded in point of law. 
The matter is by no means free from 
difficulty, but on the whole I regard the 
question of exclusion as a question of fact 
which will not be affected by the provision 
in the Indian Trusts Act in virtue of 
which s. 14 ofthe Trusts Act should apply 
“so far as may be” to an obligation in 
the nature of a trust. If the article ap- 
plicable were Art. 144 and s. 14 were to 
be applied, it might be said that limitation, 
could never run at all. Section 10 of the 
Indian Limitation Act has in course of 
juditial decisions which need not be enu- 
merated been held inapplicable to trusts 
which are not express and does not apply 
here.* In my judgment this is clear case 
of exclusion from the holding, and as*the 
land is tenancy land of which possesion 
is claimed, and the plaintiffs have studiously 
refrained from claiming any equitable 
relief and thus igviting the discretion of 
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the Court, I would hold*that this article 
should be applied. It is desirable to 
observe that the Bench decision of ths 
Judicial Commissioner's Court was not 
decided under the present Tenancy Act, 
and that the term ‘ejectment’ used in the 
former Act, then in force is a very different 
term in reference to landlord and tenant 
than ‘dispossession’ or ‘exclusion’. It was 
argued that s. 6 of the Limitation Act 
applied to this case, on the ground that 
s. 104 (4) only applies to suits under 
Tenancy Act and not to suits mentioned 
in Sch. IL not brought under some section 
of the Tenancy Act. If this were so then 
s. 29 of the Indian Limitation Act would itself 
preclude the application of s. 6. It thus 
seems clear that minority will not save 
limitation in this case. It is argued that 
the tenancy still subsists as the tenancy 
has not been abandoned, within the mean- 
ing of s. 35 of the Tenancy Act, but this 
argument seems to me merely an attempt 
to apply s. 35 of the Tenancy Act without 
regard to the law of Limitation laid down 
by the Act itself. It is argued that the 
tenant right is not extinguished by limita- 
tion, s. 28 ofthe Limitation Act not being 
applicable, but that alsois not the question 
here. Ib is argued that Art. 1 of Sch. II 
does not apply to part of a holding, and 
that the defendant is a co-sharer in the 
holding and that the article does not apply 
against co-sharers. it would, however, be 
wrong in this case to apply the principles 
of co-ownership, and moreover, the plaintifis 
availing themselves of their position of 
members of a joint Hindu Family, are 
seeking to recover and indeed would be 
entitled if they succeeded to be put in 
pessession of the whole. The intention of 
the O. P. Tenancy Act is evidently to 
secure freedom from the disputes regard- 
ing tenancy land, and set some short time 
limit to claims stirred up in villages; 
and to attain quick finality in the revenue 
records. 

I would, therefore, restore the decision of 
the trial Court, allowing the appeal and 
dismissing the cross-objection, with costs. ` 


D. Appeal allowed, 7 
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DERBYSHIRE, O. J. AND PANOKRIDGE: J. 

NIRMAL KUMAR BHOWMIK AND OTHERS 
—-APPELLANTS 
versus 
EMPEROR—Opposits Party 

Criminal Procedure Code (Act V of 1898), ss. 309, 
367—Trial with aid of assessors—Judge merely 
stating that he agrees with assessors, if judgment— 
Penal Code (Act XLV of 1860), ss. 79, 366—Onus 
to show that s. 79 applies—Lawful marriage between 
accused and kidnapped girl not possible under law— 
Accused held to have contemplated illicit intercourse. 

In a trial with assessors it is the duty of the 
presiding Judge to assertain the opinion of the 
assessors after summing up the evidence to them if 
he thinks it necessary, and then to deliver a judg- 
ment, That judgment must conform to the provi- 
sions of s. 367 of the 
and must accordingly contain the reasons for the 
Judge's decision. The section is not complied with 


if the Judge merely states that he agrees with the 


opinion of the assessors, 

Section 79, Penal Code, is one ot the general 
exceptions in the Code and the onus of showing 
that the section applies in his case is on the person 
who geeks to take advantage of it. 

Where an accused charged under s, 366, Penal 
Oode, suggested that his intention was to lawfully 
marry the girl and it was admitted that the par- 
ties being of different castes could not marry ace 
cording to Hindu Law, and also that the girl 
being below 21 years of age, they could not marry 
under Special Marriage Act, without the consent of 
her lawful guardian, 3. e., her father: 

Held, that the marriage not being practicable, the 


accused must have contemplated illicit inter- 
course, 
Messrs. Sudhansu Sekhar Mukherjee, 


Nalin Chandra Banerjee and Protap 
Chandra Choudhury, for the Appellants. 
Mr. Bir Bhusan Dutt, for the Crown. . 


Panckridge, J.—The appellants before 
us are three persons named respectively 
Nirmal Kumar Bhowmik, Nihar Kumar 
Khan who is popularly known as Bolai, 
and Surja Kanta Haldar alias Saheb. Nir- 
mal Kumar Bbowmik was charged with 
having committed an offence punishable 
under s. 366, Indian Penal Code, and all 
the three appellants were charged with 
conspiring to commit that offence and with 
thereby committing an offence punishable 
under s. 366 read with s. 120 B, Indian 
Penal Code. They were iried by the 
learned Assistant Sessions Judge of Hoogly. 
The trial was not altogether satisfactory. 
Under orders issued frém time to time by 
the Local Government. where an accused 
person is on his trial for am offence 
punishable under s. 366, he is tried by 
a Court of Session with the aid of a 
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jury. On the other hand, it appears that 
trials of persons accused of offences 
punishable under s. 366 read with s. 120-B 
are held with the aid of assessors. With 
the laudable purpose of saving time, the 
learned Assistant Sessions Judge em- 
pannelled a jury, and treated its members 
as jurors for the purposes of the trial of the 
appellant, Nirmal Kumar Bhowmik, for 
kidnapping, and as assessors for the pur- 
pose of the trial of all three of the appel- 
lants on the conspiracy charge, He charged 
them as jurors with respect to the charge 
under s. 366 and then took their verdict 
under that section, and they unanimously 
returned a verdict of guilty against the 
appellant Nirmal Kumar Bhowmik. The 
learned Judge then proceeded to :question 
each “juror assessor” separately, and asked 
them their opinions on the conspiracy 
charge. They all stated that their opinion 
was that all the three appellants were 
guilty under_that charge. The final order 
passed by the learned Judge was in the 
following terms :— 

“Agreeing with and accepting the unanimous 
verdict of the jury and assessors, I convict the 
accused Nirmal Kumar Bhowmik and WNibar 
Kumar Khan alias Bolai and Surja Kanta Haldar 
alias Saheb under s. 366-120-B, Indian Penal Oode, 
and I sentence all the three accused persons to five 
years' rigorous imprisonment each. Agreeing with 
and accepting the unanimous verdict of the jury, I 
convict accused Nirmal Kumar Bhowmik under 
s. 366, Indian Penal Code and sentence him to 


rigorous imprisonment for five years, Both the sen- 
tences to run concurrently.” 
The trial, in our opinion, furnishes 


another instance of the difficulties which 
constantly arise from the mania of the pro- 
secuting authorities in this Province for 
framing charges against accused persons 
under s. 120 B. It would have been far 
simpler in this case to have charged Nirmal 
Kumar Bhowmik with an offence under 
s. 366, and the other appellants with 
having abetted the commission of that 
offence. In our opinion even assuming that 
the learned Judge was justified in dealing 
with both charges at the same trial, he has 
not observed the provisions of the law, 
because he has not done what he is required 
to do by s. 309, Oriminal Procedure Code, 
that is to say, he has not givena judgmbtnt. 
In atrial with assessors it is the duty of the 
presiding Judgeto ascertain the opinion 
of the assessors after summing-up the evi-. 
denea to them if he thinks it necessary, 
and #hen to deliver a judgment. That judg- 
ment must conform to the provisions of 
s. 367 of the Code, and must accordingly 
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contain the reasons for the learned Judge’s 
decision. We donot think that the section 
is complied with if the learned Judge 
emerely states that he agrees with the opi- 
nion of the assessors. In this particular 
case we do not think that any miscarriage 
of justice has been occasioned because the 
learned Judge clearly was aware that he 
was dealing with the conspiracy charge as 
a charge triable by him with the aid of 
assessors , and we consider we are justified 
in crediting him for having weighed the 
evidence and made up his mind that the 
case for the prosecution was satisfactorily 
proved independently of the opinion ex- 
pressed by the assessors. We trust our 
observations will be noted by the learned 
Sessions Judges in the Province because it is 
easy to conceive a case where considerable 
difficulties would arise if a course similar to 
the one that has been followed in this trial 
were adopted. 


We now have to deal with the facts of 
the case. The story is that there were two 
families living in a house at Serampore. 
The head of one family was a gentleman 
named Mohini Mohan Choudhury who had 
a son named Manindra Choudhury. Mani 
is said to be implicated in the offence 
which isthe subject-matter of this appeal, 
but he has hitherto evaded arrest. Appel- 
lant No. 1, Nirmal, is closely related to 
Mohini Mohan Choudhury and he came to 
live as a member of the family in the house 
at Serampore in April or May of last year. 
In another part of the house there lived 
the family of a man named Panchanon 
Banerjee. Panchanon lived with his wife 
and three daughters, the eldest of whom is 
named Renubala, and is the girl who was 
the victim of the offence with which the 
appellants were charged; Renubala, it is 
stated, had just completed her fourteenth 
year in the beginning of August 1937. The 
second daughter who gave evidence at the 
trial is a girl of eleven, and the youngest 
daughter a girl of four years and a half. 


Tne ‘story is that the families became 
closely, acquainted, and that Nirmal was in 
the habit of taking walks on the river bank 
in cempany with Renubala and was also 
in the habit of giving her presents of sweet- 
meats and cosmetics. The Banerjee family 
gee, not unnaturally, to have viewed the 
situation with disapproval, and Panchanon 
accordingly arranged a marriage fore his 
daughter, which was to have been cele- 
brated on 26th of Stavan last, correspond- 
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ing to August 12, 1937. This appears to 
have been distasteful to Renubala and also 
to Mani Choudhury and to the appellant 
Nirmal. It is said that Nirmal entered 
into a conspiracy with Mani and the other 
two appellants to take Renubala away from 
her home for the purpose of preventing her 
marrying the proposed bridegroom, and 
also for the purpose of having illicit inter- 
course with Renubala. Accordingly in the 
early hours of the morning of August 10, 
Renubala left’ the house in company with 
Nirmal. They went first to the house of 
a prostitute at Serampore, named Gouri- 
bala who apparently has from time to time 
had immoral relations both with Nirmal 
and Balsi. They waited there for a short 
time and then the appellant Surja, who was 
in Gouribala’s house atthe time, was sent to 
The taxi arrived and Nirmal, 
Renubala and Surja proceeded in the taxi 
together with luggage and bedding belong: 
ing to Nirmal and Renubalato Calcutta. 
When they came to Calcutta. they dis- 
charged the taxi in Beadon Street, and 
then went to a boarding house where Balai 
lived. They sent for Balai and Balai came 
down to the street, and after some discus- 
sion two rickshaws were called in which 
Balai, Renubala and Nirmal proceeded to 
a house in No. 1/1, Imam Bux Lane, in the 
Chitpore locality. At that house Balai had 
engaged a room which he had furnished 
with bedding. I will deal with the circum- 
stances in which the room was engaged 
when I come to consider the merits of the 
appeal. Renubala and the appellant Nirmal 
remained there for some hours, but later’ 
in the day they left Oalcutta by train. 
They seem to have gone to various villages 
in the neighbourhood of Cossimbazar and 
they were finally discovered in a village 
called Keshabpur. Nirmal .was arrested, 
Balai and Surja being already under arrest 
and Rezubala was returned to the custody 
of her father. The date on which Nirmal 
was found was August 16, 1937. 


With regard to the verdict of guilty and 
the consequent conviction of the appellant 
Nirmal under s. 366, the learned Advocate 
was forced to admit that he had very 
little tosay. The charge which the learned 
Judge gave was a lengthy and careful 
charge and he pointed out to the jury the 
various, elements which had t be proved 
before the prosecution case could be estab- 
lished. First with regard to the age of the 
girl it appears to us that it has been estab- 
lished beyond question that she was born 
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on July 25, 1923. Her father and mother 
both have given’ evidence to this effect and 
a copy of thee local register of births has 
been produced which shows that Pancha- 
non Tegistered a female child as having been 
born to him on that date. A neighbour of 
Panchanon happened to become a father 
at about the same time and Panchanon 
gave information as to the birth of the 
neighbour's child as well. The neighbour 
has been called and he said that he re- 
membered the birth of Panchanon’s daugh- 
ter as having occurred at the same time as 
the birth of his swn child, that is to say, 
in July 1923. He recognized that daughter 
as Renubala who was of the same age as 
his own son. It was suggested that the 
entry in the birth register might have 
reference tothe birth of the second daugh- 
ter. The second daughter gave evidence 
and it is clear that having seen her the 
jury considered that such a theory was not 
supported by the girl's appearance. More- 
over, the horoscope of Renubala has been 
put in and her maternal grandfather gave 
evidence of how he instructed the astro- 
` loger to prepare the horoscope and the 
astrologer had also been called as a witness. 
The learned Advocate on behalf of the 
appellant Nirmal has suggested that Nir- 
mal might be entitled tothe protection of 
s. 79, Indian Penal Code which provides: 
“Nothing is an offence which is done by any 
person who is justified by law or who by reason of 
a mistake of fact and not by reason of a mistake 


of law in good faith believes himself to be justified 
by law in doing it.” 


The suggestion is that Nirmal might 
have thought that Renubala was over six- 
teen years of age and therefore not capaple 
in law of being kidnapped. The answer to 
this suggestion is thats. 79 is one of the 
general exceptions in the Code and the 
onus of showing that the section applies in 
“his case is on the person who seeks to take 

advantage of it. Nirmal has not asserted 
that he believed the girl to be over sixteen 
years of age or that he had reasonable 
grounds for such belief. Having regard to 
the relationship of the parties it is highly 
improbable that he had a wrong impres- 
sion about Renubala’s age. 


‘With regard to the intention with which 
he kidnapped Renubala, it is now suggest- 
ed that he may have contemplated a lawful 
marriage. Itis admittêd, however, that he 
could not have married her according to 
Hindu Law, as he and Renubala belohig to 
different castes. Neither could he have 
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married her under the Special Marriagé 
Act before she attained the age of 21 with- 
out the consent of her lawful guardian 
that is tosay, her father. Accordingly the 
marriage not being practicable, he must 
have contemplated illicit intercourse. The 
girl states that he made immoral propo- 
sals to her, but that she declined to accede 
to them. As the girl has been under the 
influence of her parents since her return 
by the Police, we cannot attach much cre- 
dit to her statement, but the facts leave no 
doubt as to the intention of the appellant 
Nirmal. Accordingly the appeal against his 
convictions is dismissed. We consider the 
verdict right “and we do not think there is 


any just ground for criticism of the learned 
Judge's charge. 


With regard to the other appellants, 
they have an appeal on facts. We have 
been taken through the evidence and as 
regards the. appellant, Surja, we consider 
that the case has been satisfactorily proved 
against- him and his conviction by the 
learned Judge must be supported. The 
driver of the taxi, who has not been shown 
to be an untrustworthy person, swears 
that his taxi was engaged by Nirmal and 
Surja in the afternoon of August 9, and 
that Surja came and called upon the taxi- 
man to fulfil his engagement in the early 
morning of the 10th and to come to 
Gouribala’s house. Moreover, there is evi- 
dence that Surja was seen in the previous 
evening in consulation with Manindra and 
Nirmal. We consider that he was perfectly 
well aware of what was going on and his 
position was not that of one who was 
merely carrying out instructions which he 
did not understand. His conviction and 
that of Nirmal under ss. 366-120-B must, 
therefore, be confirmed and his appeal 
against it dismissed. 


With regard to appellant No. 3, Nihar 
Kumar Khan alias Balai, we have come to 
the conclusion that there is a reasonable 
doubt of his guilt. He is not said to have 
been at Serampore onthe day when-Renu- 
bala was taken away, and we do not think 
that the evidence shows that when Nirmal 
called at Gouribala’s house he was expeated 
by Balai. Much has been made of the fact 
that Balai had engaged aroom at No. 1-1, 
lmam Bux Lane. Balai’s story is that,he 


had engaged it for the purpose of accom-' 


mod&ating Gouribala who had become tired 
of S8rampore. There is a certain amount 
of evidence to support this and we are not 
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prepared to say that it is not a reasonable 
hypothesis to entertain. Finally there is 
the conduct of Balai during the time that 
Renubala and Nirmal were at 1-1, Imam 
Bux Lane. A gentleman was called as a 
witness for the proseculion who is the 
secretary of a society which interest itself 
in the re marriage of Hindu widows. This 
witwness said that Balai came to him and 
explained to him that a friend of his 
brought a girlof 14 years of age from her 
home at Serampore without her father's 
permission, and enquired whether it would 
be possible for the partiesto marry. The 
witness said that he told Balai that mar- 
riage was out of the question, that the girl 
should be immediately sent back to her 
father and that Police inquiries might be 
expected. Balai apparently then informed 
Renubala and Nirmal that the Police were 
after them whereupon they left Calcutta 
by train from Sealdah. 


Now, to us Balai’s conduct appears to 
be somewhat more consistent with good 
faith than with the reverse, because if he 
had been a party to a pre-arranged plan, 
the conspirators would have already 
decided on their course of action, and 
would have satisfied themselves as to the 
legal position from the point of view of a 
possible marriage. His conduct in visiting 
the witness appears to be that of a man 
faced with a sudden emergency who wished 
to find the best way out of it. The prose- 
cution pointto the fact that he said that 
the girl was likely to commit suicide, 
which was a threat madein a letter written 
by Gouribala purporting to be addressed 
by. the girl to the man to whom she was 
to be married. This may be a mere coinci- 
dence or asis more probable, Nirmal may 
have told Balai that the girl was threaten- 
ing to commit suicide. In our opinion 
there is reasonable doubt as tothe guilt of 
Balai and we therefore allow the appeal 
against his convictions and sentences. He 
is acquitted, will be released and discharged 
from his bail bond forthwith, With regard 
to the sentences passed upon Nirmal and 
Surja, we consider them to err on the side 
of the severity although the offences of 
which they have been convicted are seri- 
ous. We reduce the period of imprison- 
ment in the case of Nirmal from five 
-years to four years and in the case of 
Surja from five years to two years. HM on 
pail, they willsurrender to their bail to 
serve out the sentences now imposed upon 
them. > 

ahi . 
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Derbyshire, C. J.—I agree, In parti- 
cular I want to say that ghe charge of 
conspiracy ought not to have been laid 
in this case. It was obviously- a case of 
a charge of abetment only. 


D. Order accordingly. 


i LAHORE HIGH COURT 
Oriminal Miscellaneous Petition No. 247 
of 1937 
October 25, 1937 
CotpsTREaM, J. 
SADULLA—Acousgp—PETITIONER 
VETSUS 
EMPEROR—OPPoSITE Party 
Criminal Procedure Code (Act V of 1898), s. 164— 
That maker of statement is person in Court, if can 
be proved by Police Oficer—Evidence Act (I of 
1872), a. 80—Statement under s. 164, Criminal Proce- 
dure Code (Act V of 1898)—Presumption as to 

genuineness. 

The fact thatthe person who made a statement 
under s. 164, Criminal Procedure Code, is the per- 
son in Oourt can be proved by the Police Officer 
who had the statement recorded and the trying 
Magistrate need not be examined. 

Statements recorded under s. 164 are presumed to 
be genuine. 

Or. Misc. P. for transfer of the case, 
from the Court of the Additional District 
Magistrate; Gurgaon. 

Mr. Tasadduq Hussain, for the Peti- 
tioner. 


Order.—This application is not opposed. 
Counsel states that it is necessary to call 
the trying Mrgistrate to prove that the 
witnesses to be cross-examined were the 
persons who made statements which were 
recorded under s. 164, Oriminal Procedure 
Code. The records of such statements 
are presumed to be genuine (see s. 80 
Evidence Act) and this fact that the 
person who made a statement under s. 164, 
Criminal Procedure Ocde is the person in 
Court can be proved by the Police Officer 
who had the statement recorded. This 
application appears to be frivolous and is 
dismissed. 4 


D. Application dismissed, 
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MADRAS, HIGH COURT 

Civil Apeal No. 223 of 1934 
May 6, 1937 

VaRADACHARIAR AND PaNDRANG 

Row, JJ. 
DANDAMUDI RAMARAYUDU— 
APPELLANT 
VETSUS 
DANDAMUDI SITALAKSHMA MMA 


AND ANOTHER— RESPONDENTS 

Hindu Law—Msintenance—Widow—No demand of 
maintenance for long time—Right to arrears, if 
lost—Circumstance to be considered in determining 
liability. for arrears—Charge—Charge for main- 
tenance should be restricted to husbands share— 
Insolvency—Appeal—Competency—Suit by Hindu 
widow for maintenance against father-in-law—~ 
Insolvency of father-in-law during pendency—- 
Oficial Recewer made party—Decree for main- 
tenance also creating charge upon property—Appeal 
by father-in-law held competent—O. XXII, r. 10, 
QGivil Procedure Code, held inapplicable—Civil 
Procedure Code (Act V of 1908), O. XXII, r. 10. 

Even the absence of a demand will not deprive 
a widow ofher right to arrears, of maintenance 
though that circumstance may have to be taken into 
account in determining the extent of the liability to 
be imposed, upon the defendant for arrears due for 
a long period. 

Prima facie the charge of the maintenance of a 
widow must be on the husband's share in the joint 
family property. Jayanti Subbiah v. Alamelu 
Mangamma (5), relied on. - 

A Hindu widow brought a suit against her 
father-in-law, defendant No. 1 for past as well 
as future maintenance, During the pendency of 
the suit defendant No. 1 was adjudged insolvent 
on the application of the creditor and the Official 
Receiver was. added as defendant No. 2. A 
personal decree was passed by which a charge: 
for maintenance was also created upon the whole 
property held by defendant No.1. Inan appeal 
by defendant No. 1 to which defendant No. 2 
was also made respondent the widow contended 
that after the vesting ofthe estate in defendant 
No. 2, defendant No, 1 had no locus standi to 
appeal ? . 

Held, that the liability of defendant No. 1 under 
the decree was personal one and, therefore, the 
objection under s. 59, Provincial Insolvency Act 
was not well founded. 

Held, also, that the case did not come under 
O. XXII, r. 10, Civil Procedure Uode,as defend- 
ant No, 1 did not become insolvent pending the 
appeal. Order XXII, r. 10, being merely. a per- 
missive one did not impose a disability upon a 
person already on record. Defendant No. 1, there- 
. fore, had locus standi to appeal. Tribhovandas 
. Narotamdas v Abdullally Hakimjt (2), distinguished. 

Tatiredi v. Ramachandra Rao (3) and Subbaraya 

Goundan v. Veerappa Chettiar Bank (4;, followed. 

O. A. against ihe decree of the sub-J udge, 

Tenali, in O. 5. No. 69 of 1930. 

Mr. M. S. Ramachandra Rao, for the 


Appellant. É 
Mr. <A. Lakshmayya, for the Respon- 


dents. Bonk g 

Varadachariar, J.—This apptal arises 
out of asuit for maintenance. The plain- 
tif is the widowed daughter-in-law of 
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defendant No.1. Her husband, who was the 
only son of defendant No.1, died in 1920, a 
few months after his marriage, leaving the 
plaintiff a minor then aged 11 or 12. 
Though the written statement alleges that 
even after her husband's death the plain- 
tiff used to be living with defendant No. 1, 
only occasionally visiting her parent's house, 
no serious attempt has been made to prove it 
and the case has proceeded on the footing 
that, but for other objections, the plaintiff 
would be entitled to separate maintenance 
including arrears. As regards the claim for 
arrears, some objection on the score of limi- 
tation was raised but there is no substance 
in it and it was rightly not pressed before 
us. Noris there much force in the objec- 
tion that there was nodemand. It is well 
settled law that even the absence of a 
démand will not deprive a widow of her 
right to arrears, though that circumstance 
may have to be taken into acconnt in 
determining the extent of the liability to 
be imposed upon the defendant for arrears 
due for a long period. The evidence adduced 
on the plaintiff's side attempted to estab- 
lish demand on a number of occasions. 
Even if the whole of that evidence be not 
accepted, there can be little doubt in the 
circumstances that there musi have been 
some demands before the formal notice 
was given prior to the institution of the 
suit. 

The real question for determination is 
as to the rate of maintenance, past and 
future. There is also a question as to the 
extent of properties to be charged for the 
maintenance that may be decreed in plain- 
tiff's favour. The lower Oourt held that 
500 bags of paddy may fairly be taken to 
be the net income derived by defendant 
No.1 from the family lands. Is left the 
outstandings out of account on the 
ground that debts approximately to tne 
same ‘extent were due by the family. An ob- 


‘jection was raised before us on behalf of the 


plaintiff to the lower Court’s conclusion 
under this head and our attention was 
drawn to portions of the evidence indicat 
ing that detendant No. 1 had attempted im- 
properly to secrete some of the outstandiugs 
for his own benefit by assigning them in, the 
names ‘of other persons. Wuatever force 
there may be in this objection, we find 
the 
account books of defendant No. 1 for a period" 
of nearly ten years. In a case of this 
kind, it is possible to estimate the income 
of the family only inga rough way and we 
do not find sufficient ground te differ from 
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the lower Oourt’s general estimate of the 
income, with reference to which the main- 
tenance payable to the plaintiff should be 
fixed. For the same reason we overrule 
éhe appellant's objection to that finding. 
Seeing that there were no other members 
in the family, except defendant No. 1, to be 
provided for, the lower Oourt fixed 150 
bags of paddy per annum asa reasonable 
provision for the plaintiff's maintenance, 
inclusive of claims for residence and other 
sundry items. The defendant complains 
that this is too high, while the plaintiff 
complains that this is too low. Here 
again, we do not feel we will be justified. 
in interfering with the award given by 
the lower Court unless we are satisfied 
that its discretion has been improperly 
exercised. Even assuming that the allow- 
ance is a bit too liberal, we do not feel 
called upon to interfere with it in the cir- 
cumstances of the case. 

The objection raised by the appellant 
against that portion of the decree which 
relates to arrears of maintenance seems to 
us more substantial, as also the objection 
to the form of the decree declaring the 
charge. But before dealing with them it 
is necessary to deal with a preliminary 
objection raised on behalf of the respon- 
dent to the maintainability of this appeal. 
During the pendency of the suit in the 
Court below defendant No. 1 was adjudicated 
insolvent on the application of a creditor. 
The plaintiff alleged that the insolvency 
proceedings were collusive, but, for the 
purposes of the present preliminary objec- 
tion we have to proceed on the footing 
that an adjudication order has been made 
and remains in force. On the adjudica- 
tion, the Official Receiver was added as 
defendant No.2. A question seems to have 
been raised before the lower Oourt as to 
whether, after the addition of the Official 
Receiver as a party, it was open to defen- 
dant No. 1 to continue the defence. After 
hearing argumenis, the lower Court ruled 
on September 14, 1933, that it was open 
to defendant No. 1 to continue the defence of 
the suit. It does not appear that the 
Official ‘Receiver, though he continued to 
be a party on the record, tock any further 
part in the conduct of the defence. When 


the decree was passed by the lower Court, . 


. it was accordingly defendant No. 1 who filed 
this appealimpleading the Official Receiver 
as a party respondent. On these facts, 
Mr. Laksnmayya (for the plaintiff-respen- 
dent) contends that after the vesting of 
the estate in the, Official Receiver the 


uiio 


insolvent has no locus standi to appeal 
against the decree. We ‘ate unable to 
accede to this contention. e 

We do not see anything which justifies 
our denial of the right of appeal to a per- 
son who is eonominee a party to the 
decree. The decree ag it stands isa per- 
sonal decree against defendant No. 1 
though there is also the declaration of a 
charge. Whether on the objection raised 
before the lower Court it should have struck 
out the name of defendant No. lor not 
is another matter; we doubt whether the 
lower Court would have been justified in 
striking his name out. It cannot be said 
that the claim in the suit is one which 
only related to the property of the insolvent. 
As pointed out in Subbarayar & Bros. v. 
Muniswami Iyer & Sons (1) the expression 
“relating to the property” should not be 
treated as synonymous with “affecting the 
property.” It is true that it isonly by 
reason of the possession of co-parcenary 
property that defendant No. 1 became 
liable to the plaintiff. But when ihe plain- 
tiff complains that defendant No.- 1 has 
been in possession of the whole of the family 
property from 1920 tothe date of the in- 
stitution of the suit, and has withheld 
maintenance payable tu her during all that 
time, defendant No. 1's liability, so far ` 
at any rate as the arrears of maintenance 
are concerned, is undoubtedly a personal 
liability. The mere fact that the plaintiff 
will also be entitled to ask that it should 
be charged on the property, will not show 
that the liability is not personal but-only 
shows that the plaintiff's remedy is twofold 
and cumulative. Even as regards the 
future liability of defendant No. 1, it is 
no doubt limited by the possessivn of the 
property and the extent of the property, . 
but as long as he is in possession of joint 
family property his liability will continue 
to be personal to the limit of the property. 
It is, therefore, not right to say that the 
claim of the plaintiff in the suit is one 
which solely related to the property of the 
insolvent. The objection founded ons. 59, 
Provincial Insolvency Act, does not, there- 
fore, seem to us well iounded. 

Nor is there greater force in the objec- 
tion founded on O. KA, r. 8, Civil 
Procedure Code. The case is certainly not 
literally within the terms of O. XXII, 
r. 8. It is true that the word ‘plaintiff’ in 
that Rale must in r€lation to appeals be 


(1) 50, M 161; 98 Ind, Cas. 516; A I R 1926 
Mad. 1133; 5f M L J 613; (1926) M WN 797; 2LW 
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Tead as including san appellant; but the 
case here is mot that of a person who 
became insolvent pending an appeal and 
there is also the question whether the pro- 
ceeding is one which an “assignee or 
receiver might maintain for the benefit of 
his creditors’. The appeal, if successful, 
will no doubt incidentally benefit the cre- 
ditors but, as we have already explained, 
that is not the whole scope of the suit. 
The objection under O. XXII, r. 10, Civil 
Procedure Code, has no force because 
T. 10 is only a permissive Rule and does 
not impose a disability upon a person 
already on the record. So far as general 
principles applicable to the status of an 
insolvent are concerned, we do not think 
there is such a preponderance of authority 
as supports the respondent's contention. 
Tribhovandas Narotamdas y. Abdullally 
Hakimji (2) may be distinguishable on the 
ground that the suit (so far as it claimed 
a forfeiture of the lease held by the defen- 
dant) ‘related to the property’ of the in- 
solvent ; but assuming that to some extent it 
favours the respondent’s contention, we may 
point out that the learned Judge recognises 
that he is following the view taken in 
earlier cases both in Bombay and in Cal- 
cutta, In this Court the reasoning cf the 
decision in Tatiredai v. Ramachandra Rao 
(3) which was approved of by the Full 
Bench in Subbaraya Goundan v. Veerappa 
Chettiar Bunk (4}, is clearly against the 
theory of total incapacity of the insolvent 
to continue proceedings in a case like the 
present. We accordingly overrule the 
- preliminary objection. 

Dealing with the merits of the claim to 
arrears, it seems to us that the- learned 
Judge was notin tne circumstances justi 
fied in awarding past maintenance to the 
plaintiff at the rate which he has adopted. 
It is well recognized, that the Court will 
be justified in drawing a distinc:ion accord- 
ing to the circumstances of each case bet- 
ween the rate at which past maintenance 
. Is tobe awarded, and the rate at which 
future maintenance 18 fixed. The circum- 
stances of this case illustrate the necessity 
for such a dist:nction. The learned Judge 
finds that between 1920 and 1929 paddy 
was selling at something like Rs. 8 to 10 
per bag ln adecree which he passed in 

(2) 39 B 568; 28 Ind. Cas. £96; A IR 1915 Bom. 
298, 17 Bom. L R z09. 

(3) 13 LW 616; 62Ind. Cas.654;A IR 1921 
Mad. 402; (1921) M W N 535. l e. * 

(4) 65 ML J719; 146 Ind. Cas. 521; A'I R 1933 Mad. 


851;-57 M 89; (1933) M WN 920; 38 L W 745; 8 
R M 269 (F B). ` : 
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1934, at a time when paddy was selling at 
Rs. 2 or 3 per bag, he calls upon the de- 
fendant to pay the value of something like 
1,200 bags of paddy at.an average price 
of Rs. 8 per bag, which means that the 
defendant must sell about, four times the 
quantity of paddy which the Judge had 
in mind when making the award. It may 
in certain circumstances be advantagous 
to both parties to award maintenance 
‘in kind, but in the present case it would 
obviously work injustice to the defendant. 
It is not as if the defendant has been 
putting by the sale price of 150 bags of 
paddy year after year between 1920 and 
1929. It must also be remembered that 
in 1920 when her husband died, the plain- 
tiff was a girl of 11 or 12. Whatever might 
be her needs in later years in life, we 
find it impossible to agree with the view 
of the learned Judge that in the years 
when the plaintiff was barely in her teens 
and was living with her parents, she reason- 
ably required Rs. 100 per mensem for her 
maintenance. Having regard to all these 
circumstances, we think it proper to reduce 
the award in respect of arrears of main- 
tenance up to date of suit to Rs. 600 per 
annum. From the date of the institution 
of the suit the plaintiff will be entitled to 
maintenance at 150 bags of paddy per 
annum valued in the manner given in the 
judgment of the lower Court. 


As regards the charge, we think it an 
unreasonable- hardship on defendant No. 1 
to declare the maintenance a charge upon 
the whole extent of his immovable pro- 
perty. In Jayanti Subbiah v. Alamelu 


` Mangamma (5) it was recognised that prima 


facie the charge must be on the husband's 
share in ihe joint family property. Assum- 
ing that in exceptional circumstances a 
Court may declare a charge on a larger 
extent of the joint family property, we do 
not think the circumstances of thia case 
either call for or justify a charge upon 
anything more than her husband's share. 
If the plaintiff's husband were alive to-day, 
defendant No. 1 would undoubtedly be 
entitled to get divided from him by a 
mere declaration of his intention with the 
result that one-half of the family property 
would be absoiutely at the disposal of de- 
fendant No. 10, lt seems to as too much to 
hold that the plaintiff's position has beh” 
so far improved by her husband's death 
as to justify our making it impossible for 
defendant No. 1 to alienate any portion of 


(5) 27 M 45. ° 
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his property free of the plaintiff's: claim 
for maintenance. We have been informed 
e that defendant No. 1 has made alienations 
of his property during the pendency of the 
suit and any modification that we may 
make in the lower Court's decree may 
diminish the plaintiff's chance of realizing 
the fruits of the decree in her favour. We 
can only say that the charge that we pro- 
pose to declare will take effect from the 
date of the institution of the suit and no 
alienation made by defendant No. 1 during 
the pendency of the suit will prejudice the 
rights of the plaintiff as declared by our 
decree. We would accordingly set aside so 
much of the lower Courts decree as 
declares the plaintiff's maintenance of 
charge on the whole of the immovable 
properties mentioned in Schs. A and A-1 
to the plaint and send the case back to the 
lower Court to ascertain on a fair division 
what will represent a half share of these 
Properties as on the date of suit and to 
declare a charge in plaintiff's favour on 
the half share so ascertained. The decree 
will make it clear that the charge to this 
extent is available to the plaintiff not only 
in respect of the future maintenance, but 
also in respect of arrears of maintenance 
GEO due prior to the institution of . the 
suit, : 
The appeal is allowed to the extent 
above indicated and the decree of the 
lower Court is accordingly modified. The 
costs awarded to the plaintiff in the lower 
Oourt will be proportionately reduced. As 
the appeal has succéeded in part and failed 
in part and the memorandum of objec- 
tions wholly fails, we make no order as to 
costs either in the appeal or in the memo- 
randum of objections. 


NB. Decree modified. 


met 


LAHORE HIGH COURT 
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CGLDSTREAM AND Din Monammap, JJ. 
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VETSUS 
COMMISSIONER or INCOME-TAX— 
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ncome Tax Act of 1922), ss. 13, Proviso. 9 

` 66--Froviso to s. 13,iif excluded by s. 23 eee 
pression, “method employed”, significance of ~ Assess- 
ment under s. 23 (3)—Proviso to s. 13, whenecan be 
invoked— Burden to prove by positive evidence that 
accounts are unreliable, if imposed on Income-tax 
Authorities ~Question of reliability, is one of fact— 
Finding of Income-tax Officer, when can be disturbed 
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e . 
—Proceeding before Income-tae Oficer, nature of— 
High Court's power of control — 4, 66 (3), whether 
lays down that question is to be formulated by Court 
issuing mandamus—Sub-s, (5) of s. 66, scepe of. . 

The Proviso to s. 13, Income Tax Act is not ex- 
cluded by s. 23(3}. On the other hand, it is always 
available to be utilized under s. 23 (3) whenever 
those circumstances arise which justify its use. There 
is also no warrant for restricting the interpretation 
to be put on the words “method employed" as used in 
the second alternative dealt with in the Proviso to 
8.13. In ordinary parlance these words convey the 
idea of ‘the manner in which accounts are kept’ and 
there is no reason to doubt that the same sense is 
conveyed here. If the accounts tendered by the 
assessee are found to be incorrect or incomplete, if 
they are ‘cooked’ or ‘fictitious,’ it will not be wrong 
tosay that the method of accounting is such that it 
is not possible to deduce the total income of the 
assessee therefrom. Therefore, while making an 
assessment under sub-s. (3) of s. 23, it is open to the 
Income-tax Officer to invoke the Proviso to s. 13, if 
after examining the accounts produced by the assessee 
under s. 22 (4) or after recording the evidence led by 
the assesses under s. 23 (2), he still remains uncon- 
vinced as to the reliability of the assessee’s accounts, 
and considers that they do not serve asa safe guide 
in calculating the assessee’s taxable income. The 
absence of words “assess to the beat of his judg- 
ment” in sub-s. (3) of s. 23 does not take away the 
power vested in the Income-tax Officer by the terms 
of the Proviso to s. 13. Commissioner of Income-taz 
v. Chan LoChwan (1), relied on. |p. 40, col. 4.] 

No burden is impossed on the Income-tax Autho- 
rities to prove by ‘positive evidence’ thatthe accounte 
are unreliable or that the figure at which they assess 
isthe correct figure, Inthe first place, the question of 
the unreliability of accounts isa question ot fact and 
primarily falls for the determination of the Income- 
tax Authorities alone. Lf,.therefore, itis once decid- 
ed by them that the accounts are fictitious or un- 
reliable, their finding cannot be disturbed unless, of 
course, it is altogether capricious and injudicial. 
Secondly, the Income-tax Officer cannot be fixed with 
the knowledge of the state of the assessee’s account 
and cannot consequently be expected to lead evidence 
to prove the assessee’s transactions for the accounting 
year. [p. 41, col. 1.] ¢ 

16 cannot be denied that there must be some material 
before the Income-tax Officer on which to base his 
estimate, but no hard and fast rule can be laid down 
by any Oourt to define what sort of material is re- 
quired on which his estimate cap be founded. The 
law nowhere contemplates thatthe Income-tax Officer 
is a party tothe casein the sense in which an 
ordinary party to acivil litigation is, and he cannot 
be expected to be in possession of such evidence as 
would be required from an ordinary litigant to refute 
the case of his adversary. 

[Case-law referred to. | 

‘he proceedings before the Income-tax Officer are 
not judicial proceedings in the sense in which this 
term is ordinarily used and all that is required of 
him is to proceed without biasand give sufficient 
opportunity to the assessee to place his case before 
him, or in other words, to conduct himself in accord- 
ance with the rules ot justice, equity and good con- 
science; and the control exercisabie by the High 
Court en the Income-tax Officer in these circum- 
stances is slight. |p. 47, col. 2.) 

Under spb-s. (3, of `s. 66, the High Court, if not 
Satisfied of the correctness of the Oommissioner’s 
decision, isempowered to require the Commissioner , 
to state the cage and to refer it. It is nowhere laid 
down that a qfestion is to be formulated by the 
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Court issuing the mandamus. Further, sub-s, (5) of 
the same section lays deavn that upon the hearing of 
any such case, the High Courtis empowered to 
decide the questions of law raised thereby. This 
sub-section alsoedoes not confine the High Court to 
the decision of the question of law as formulated by 
the Commissioner or the Court issuing the mandamus. 
On the other hand, it confers upon it full power to 
decide the question of law in the form it actually 
arises from the statement of the case made by the 
Commissioner, Therefore, it is competent to the 

gh Oourt to clarify the issue of law involved in the 
statement of the case made by the Commissioner and 
to give its considered opinion on the question really 
at issue. Notto doso, would amount to a refusal to 
do its duty. Shiva Prasad v. Commissioner of In- 
come-taz (32), relied on. 


O. Ref. made by the Commissioner of the 
Income tax, Punjab, North-West Frontier 
and Delhi Provinces, Lahore, dated Jan- 
uary 18, 1937. 

Mr. Kirpa Ram Bajaj, for the Peti- 
tioner. 

Mr. Jagan Nath Aggarwal, for the 
Opposite Party. 


Din Mohammad, J.—This is a refer- 
ence under sub-s. (3) of s. 66, Income Tax 
Act, and has arisen in the following cir- 
cumstances: The assessee is a firm of 
soap manufacturers carrying on business 
in partnership under the style of Messrs. 

anga Rain-Balmokand, hereinafter called 
‘the firm’, and the asssssment in dispute 
relates to the year 1933-34. In response 
to a notice issued under s. 22, Income Tax 
Act, the firm furnished a return of its 
total income during the ‘previous year’ to 
which were appended trading and profit 
and loss accounts certified by a firm of pro- 
fessional accountants. On receipt of this 
return, the Income-tax Officer served a 
notice on the firm under sub-s. (4) of s. 22 
and in compliance therewith, the firm pro- 
duced certain books of account, mainly 
consisting of arokar (day book) and pur- 
chase and sale registers. The Income- 
tax Officer then served a notice on the 
firm under sub-s. 2 of s. 23, Income-tax 
Act, and in pursuance thereof the firm 
produced the head of the family and a 
munim in support of its accounts. The 
Income-tax Officer was, however, not 
satisfied with the correctness or the com- 
pleteness of the firm’s accounts and he 
consequently raised the value of sales from 
Rs. 3,14,456 to Rs. 350,000. He further 
calculated the taxable income of the firm 
by discarding the rate of profit shown by 
the firm and applyingea flat rate of Rs. 7 
per cent. to the amount determined. by 
him. From this order the firm preferred 
an appeal to the Assistant Commissioner 
and, in the first in tance, he remanded the 
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case to the Income-tax Officer for farther 
inquiry. On receipt, however, of the 
report of the Income-tax Officer on re 
mand, he declined to interfere with the 
order of assessment. It appears that both 
these officers were, among other things, 
mainly impressed by: (1) the absence of 
any stock register and vouchers; (2) the 
inability of the firm to prove the total 
consumption-of raw materials as shown in 
its accounts; (3) the huge amount of sales, 
and the abnormally low rate of profit 
shown by the firm as compared with the 
other soap manufacturers in the locality. 

The firm demurred to the action taken 
by these officers and applied to the Oom- 
missioner under s. 66 to refer the ques- 
tions of law formulated by it to this Court. 
To this the Commissioner did not agree, 
and-the firm then applied to this Oourt 
under sub's. (3) of s. 66. The position 
taken by the firm was that, inasmuch as 
the Commissioner had expressly stated 
that s. 13, Income Tax Act, had not been 
applied in this case, the Income-tax Officer 
was bound under the terms of sub- 
s- (3) of s. 23, Income Tax Act, to assess the 
firm on the material placed before him 
and not arbitrarily to make his own esti- 
mate of the total income that hid accrued 
to the firm and of the profits that had 
arisen therefrom. Impressed by the argu- 
ment advanced by the firm, a Division 
Bench of this Court admitted the cage to 
a hearing and ultimately issued a manda- 
mus to the Commissioner to state the case. 
The question propounded by this Court 
was in the following term: 

“Whether there was no material for the finding 
of the Income-tax Authorities arrived at under 
s. 28 (3) of the Act that the sales should be raised 
from the figure shown in the books to Rs. 3,50,000 
and that the correct flat rate for the calculation 
of profit was Rs. 7 per cent, on the sales? 

In the statement submitted by the 
Commissioner he has reiterated his asser- 
tion that the Proviso to s. 13 cannot be 
applied to such cases, that the accounts of 
the firm were not rejected under that 
Proviso, that it is not necessary 10 reject 
the accounts under the Proviso Vefore 
what is culled a ‘random assessment’ can 
be made and that s 23 (3) independently 
of the Proviso to s. 13 empowers an fn- 
come-tax Officer to make an estimate of 
the taxable income to the best of his judg- 
ment. He has, however, indicated atethe | 
same time that, if this Court be not pre- 
pared to agree with him. the assessment 
in dispute can still be maintained under 
s. 23 (3) read with the Proviso tos. 13. 
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I kave given the case my mest earnest 
consideration, in view of the importance 
of the question involved and the tenacity 
with which the Commissioner has adhered 
to his position and have come to the con- 
clusion that the Commissioner's view as 
regards the inapplicability. of the Proviso 
tos. 13in'such cases is not maintainable, 
and that he is equally wrong in suggesting 
that under f, 23 (3), unaffected by the 
Proviso to s. 13, an Income tax Officer 
can make any estimate that he likes, even 
though itis not supported by any relevant 
or admissible material on the record 

It will be necessary to examine the 
whole scheme of the Act in this con- 
nection. Chapter I deals with “Charge of 
Income:tax” and consists of two sections, 
viz.,88.3 and 4, the former dealing with 
‘‘Oharge of Income-tax” and the latter with 
“Application of the Act’. Ohapter II is 
headed “Income-tax Authorities" and com- 
prises one section only, viz., s. 5, describ- 
ing the various authorities that can be 
appointed under the Act. Then comes 
Chap. II dealing with “Taxable Income" 
and comprising s8. 6 to 17. Section 6 
enumerates the various heads of income 
chaigeable to income tax, and ss. 7 to 12 
deal in detail with the six heads of income 
mentioned in s. 6. Of these, s. 10 relates to 
‘business’, s. 11 to ‘professional earnings’ 
and s. 12 to ‘other sources;' s. 13 is res- 
tricted in its application to ss. 10 and 11 
and 12 only, and deals with the methcd 
of computation of income under these 
sections. The substantive part of this sec- 
tion lays down that taxable income, profits 
and gains shallbe computed, for the pur- 
poses of ss. 10, 11 and 12, in accordance 
with the method of accounting regularly 
employed by the assessee. The proviso to 
this section provides for those cases in 
which either no method of accounting is 
found to have been regularly employed by 
the assessee or the method employed is 
such that in the opinion of the Income-tax 
Officer the income, prefits and gains cannot 
properly be deduced therefrom. In such 
cases the Act confers upon the Income-tax 
Officer a wide authority to make a com- 
putation upon such basis and in such 
manner as he may determine. It may be 
remarked here that s. 13 does not deal 
with assessment itself and consequently no 
orders of assessment can be made under 
this section. Sections 14 to 16 of Chap. JI 
deal with exemptions, and s. 17 empowers an 
Income-tax Officer to reduce a tax in cer- 
tain circumstances. ° 
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Chapter IV is headed “Weductions and. 
Assessment”, and comprises ss. 18 to- 39.- 
It will be seen that all those sections deal 
with actual assessment or questions aris- 
ing from or relating to such assessment. 
Sections 18 to 21 concern such maiters as 
are not before us and they may therefore 
be ignored. Section 22 is headed "Return of 
Income.” Sub-ss. (1) and (2) of a, 22. 
enjoin the various classes of asseesees to. 
submit returns by a prescribed date. Sub- 
s. (3), among other things, extends the time’ 
for the submission of a return. Sub-s. (4) 
empowers the Income tax Officer to serve 
a notice on the assesses to produce such 


-accounts or documents as the said officer, 


may require. Section 23 is headed ‘‘Assess- 
ment," Sub-s. (1) of the section enjoins 
the Income-tax Officer to assess the total 
income of the assesseee on the basis of the 
return furnished by him in case the said 
officer is satisfied that the return made by 
the assessee is correct and complete. If, 
however, the said return is not found to 
be correct or complete, sub-s. (2) autho- 
rizes the Income-tax Officer to serve a 
notice on the assessee either to attend at 
his office or: 

“to produce, or to cause to be there produced, any 
evidence on which such person may rely in sup- 


port of the return." 

Then follows sub-s. (3) which is the 
centre of controversy before us. The sub- 
section lays down that: 

“The Income-tax Officer after hearing such evidence 
as such person may produce and such other evi- 
dence as the Income-tax Officer may require, on 
specified points, shall, ky an order in writing, 
assess the total income of the assessee, and deter- 
mine the sum payable by him on the basis of 
such asseesment.” i 

Sub-section (4) empowers the Income- 
tax Officer “to make the assessment to the 
best of his judgment” in cases enumerated 
there. Out of the other sections in this 
QOhapter, ss, 27, 30 and 37 are the only 
sections which require consideration. Bec- 
tion 27 lays down that in certain cases: the 
assessee may apply to the Income-tax 
Officer to cancel the assessment and empowers 
the Income-tax Officer to do so and to 
make a fresh assessment in accordance 
with the provisions of s. 23, if he is satis- 
fied that the grounds urged by the 
assesses are sufficient. Section 30 provides 
for appeals against assessment in those 
cases, among others, in which an assessee 
objects to the amounf or rate at which he is 
assessed under s. 23 or s. 27 and s. 37 
confets oertain powers of a Civil Court for 
certain specified purposes on the Income- 
tex Authorities. It will thus appear that 
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the only sectfon under which the method 
of computing income for the purposes of 
ss. 10, 11° and 12 is provided for is s. 13 
and the only section under which an 
assessment can be made, or in other 
words, the amount or rate at which an 
assessee is to be assessed in g. 23 and no 
other, To divorce therefore s. 13 from 
s. 23 or to consider that they occupy 
detached positions, one having no connec- 
tion with the other, is to misappreciate the 
whole tenor of the income tax law. 

The Commissioner seems to think that 
the words “method employed” as used in 
the Proviso to s.13 beara restricted sense 
and consequently the second alternative 
in the Proviso can be invoked only in those 
‘cases where there is a defect in the method 
itself apart from the accounts. On the 
other hand, he places a very wide inier- 
pretation on the word ‘‘assess” as used in 
sub-s. (3) of 23, and considers that the 
Income tax Officer can by virtue of this 
term make a “random assessment” jn all 
those cases where the accounts are 
defective apart from the method. Counsel 
for the firm supports the Commissioner 
in so far as his interpretation af the words 
“method employed" is concerned, and con- 
tends that asthe method employed by the 
firm had not been objected to before by 
the Income-tax Department, and has not 
been found to be defective in the present 
assessment, the Proviso to s.13 was out of 
the question. He, however, joins issue with 
the Oommissioner on the interpretation of 
the word “assess” as used in s. 23 (3), and 
argues that asthe Proviso tos. 13 could not 
be brought into play, the Income tax Officer 
was bound to give his decision on the 
evidence before him and could not make 
an estimate of his own without placing 
material on the record to support his 
decision. He founds his argument on the 


absence of any such language ins. 23 (3): 


in relation to the power of the Income-tax 
Officer as is used in the Proviso to s. 13 
or s. 23 (4). In my view, however, this 
argument is fundamentally wrong. As 
already stated, the Proviso tos. 13 is not 
excluded by s. 23 (3). On the other hand, 
itis always available to be uti'ized under 
s. 23 (3) whether those circumstances arise 
which justify its use. If was not necessary 
for the Legislature to mention specifically 
in s. 23 (3) what an Income-tax Officer 
should do in case the assessee’s évidence 
in support of his accounts is held to be 


unreliable, inasmuch ass.13 had already 


made a provision for that contingency and it 
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would have been obviously redundant to 
repeat in sub-s. (3) of s. 23 what had alreadye 
been provided for in s. 13. 

There is also no warrant for restricting the 
interpretation to be put oa the words 
“method employed” as used in the second 
alternative dealt with in the Provigo to 
s. 13. In ordinary parlance these wards 
convey the idea ‘of the manner in which 
accounts are kept’ and I see no reason to 
doubt that the same sense is conveyed here. 
If the accounts tendered by the assesses 
are found to be incorrect or incomplete, if 
they are ‘cooked’ or ‘fictitious’, it will not 
be wrong to say that the method of ac- 
counting is such that itis not possible to 
deduce the total income of the assessee there- 
from. Inmy view, therefore, while making 
an assessment under sub's. (3) of s. 23, 
it is open to the Income-tax Officer to invoke 
the Proviso to s. 13, if after examining the 
accounts produced by the assessee under 
s. 22 (4) or after recording the evidence led 
by the assessee under s. 23 (2), he still 
remains unconvinced as to the reliability 
of the assessee’s accounts, and considers 
that they do not serve as a safe guide in 
calculating the assessee's taxable income. 
In Commissioner of Income-taz v. Chan Lo 
Chwan (1) three Judges of the Rangoon High 
Court held that where the assessee’s accounts 
were not found to be genuine, the Income- 
tax Officer was under no obligation either in 
law or in common fairness to set out to the 
assessee all the reasons, therefor, and could 
proceed to make an assessment upon 
materials, albeit insufficient. In the course 
of their judgment, the learned Judges re- 
marked: 

“We quite failto see why a party who has made 
a false return should be in a better position than 
one who has failed to make any return. Mr. 
Cowasjee urges thats.13 only applies to the method 
and does not empower the Income-tax Authority in 
any way. Wecannotsee any such limitation in the 
words of the Proviso...... In this case, the Income-tax 
Officer clearly considered that the income, profits 
and gains could not properly be detected from respon- 
dent's statement, since he decided that that statement 
was not genuine. He was consequently entitled to 
adopt whatever method he thought best. Adapt- 
ing the words ofthe Lord President in Macpherson & 
Co. v. Moore (2) already alluded to, “ifO. L. O. (the 
asseasee) does not choose to make an honest ste- 
ment of account so that the amount of profits 
may be strictly determined, he cannot complain 
if a random assessment is made upon him by the 
Orown”. , , © 

With these observations Iam in respectful 
agreement and consider that this judgment 
lays down good law and interprets the 

(1) 3 I T 0397; 115 Ind. Cag, 897; A IR 1929 Rang. 
102;7R 281; Ind. Rul. (1929) Rang. 129, 

(2) (1912) 8 C 1315; 6 Tax. Cas, 107. 
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Proviso to a. 13 în the only correct manner 
possible. The Commissioner has in this 
connection referred to an English case 
reported in Anderson v. Commissioner of 
Inland Revenue (3) and remarked that “it 
expreesly separates the questions of account- 
ing method from questicns whether the 
‘accounts were ‘cooked’”, but apart from 
the fact that the language and require- 
ments of the English Act are different, 
that decision does not help him. in the 
least. It rather goes against him, as it 
was observed in that case that if the 
Income-tax Authorities had expressly 
stated that the agcounts were unreliable, 
no interference with their estimate would 
have been called for. The Lord President 
remarked: 

“It may be they did find in fact that the books 
were badly kept, or that the profit and loss account 
had not been accurately made out; but, if that is 
what they meant asa reason forrefusing to look at 
what was undoubted evidence, they should have said 
so. There might then have been no difficulty whatever 
in sustaining their conclusion, which would have been 
to some such effect as this: ‘The books and accounts 
you produce are not satisfactory for one reason or 
another. That being so, we cannot regard them as 
proving your profits,” 

Lord Sands added: 

“If the Commissioners had said that they thought 
the accounts were ‘fictitious’ or ‘cooked’, then that 
would have justified their disregarding these accounts, 
and in those circumstances, we might not have 
been justified in serutinizing the grounds upon which 
they were proceeding and in considering whether 
they were supported by evidence which would satisfy 
a Court of Law." 

Lord Morison observed: 

“In this case, the Commissioners have not madea 
statement to the effect that they were not satisfied 
with the statement of the profits which the appellant 
delivered to them,” 


and on that ground he agreed to the cage 
being remitted back to the Commissioners 
for their further consideration. Further, 
even if it be assumed for the sake of argu- 
ment that the word ‘method’ have been 
used in any restricted sense in the second 
alternative in the Proviso to s. 13, in a 
case like this, where an Income-tax Ufficer 
rejects the assessee’s accounts on the ground 
that he keeps no stock registers or vouchers 
or that he employs an inventory system 
only whichis not conclusive in the matter 
of determining the true state ofaffairs, it 
cannot be saidthat he does not attack the 
method of accounting and can therefore 
make nousé of the Proviso tos. 13 in de- 
termining the taxable income. From what- 
aver *point of view one looks at the case, 
it passes one’s comprehension why _ the 
Proviso tos. 13 cannot be invoked in such 


(3) 18 Tax, Cas. 320, 
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cases in the rejection of âr assessee’s ace 
counts. It is true, as urged by the frm, that 
in Ch. IV, of the Act, it is sub s. (4) of s. 23 
alone that empowers an Income-tax Officer 
to assess to the best of his judgment and 
that, too, in case of default, but it does 
not follow that the absence of these words 
in sub-s. (3) of s. 23 takes away the power 
vested in the Income-tax Ufficer by the terms 
of the Proviso to s. 13. An assessment 
always follows the computation of income 
and if the computation of income for 
the purposes of assessment in certain 
circumstances lies in the discretion of the 
Income tax Officers, he cen, while disposing 
of a case under sub-s. (3) of s. 23, com- 
pute the income in any manner that he 
deems best, when those circumstances exist 
and assess accordingly. I am further 
disposed to think that the reason why 
the provisions of the Proviso to s. 13 . were 
not enacted in s. 23 itself or in the Chap- 
ter relating to assessment was that s. 13 
did not apply to three out of the six 
chargeable heads of inc:me enumerated in 
s. 6, while s. 23 or for that matter the whole 
of Ch. IV was of general application and 
ass. 13 applied only to ss. 10, 11 and 12, 
it was considered by the Legislature to 
be a convenient arrangement to insert it 
immediately after those sections. If the 
position maintained by the firm were 
accepted, it would lead to anomalous re- 
sults, as in that case it would be impos- 
sible for the Income tax Officer to disregard 
the accounts submitted by the assessee, 
however unreliable they might appear to 
be. Itis preposterous to say that even if 
the accounts are found to be fictitious or 
‘cooked’, the Iacome-tax Officer is bound to 
assessthe author of those accounts on those 
accounts alone. In Commissioner of Income- 
tax v. E. M. Chettyar Firm (4), the asseasee 
had not submitted full accounts and the 
Assistant Commissioner had made his own 


estimate of the assessee’s income and had. 


enhanced the assessment. Three Judges of 
the Rangoon High Court upheld the order, 
remarking at the same time that ib was an 
order under s. 23 (4). 

Counsel for the firm has strenuously con- 
tended that as the law allows the Income- 
tax Officer to examine evidence suo motu 
to test the truthfulness of the accounts, he 
can come to his own finding only on the 
basis of the eviderfce so examined. I am 
not,- however, prepared to hold that any 
burdén is imposed, on the Income-tax 

(4) 7 R 635; 122 Ind. Oas. 898; A IR 1930 Rang. 4 
Ind, Rul, (.930) Rang. 62. 
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_AutHorities to*preve by ‘positive evidence’ 
that the accownts are unreliable or that 
the figure at which they assess is the 
correct figure. In the first place, the ques- 
tion of the unreliability of accounts is a 


question of fact and ‘primarily falls for the 


determination of the Income-tax Authorities 


alone. If, therefore, it is once decided 
by them that the accounts are ficti- 
tious or unreliable, their finding can- 


not be disturbed unless, of course, it is 
altogether capricious and injudicial. Second- 
ly, the Income tax Officer cannot be fixed 
with the knowledge of the state of the 
assessee’s account and cannot consequently 
be expected to lead evidence to prove the 
assessee’s transaction for the accounting 
year. Under s. 106, Evidence Act, the 
onus of proving a fact always lies on the 
‘person within whose knowledge especially 
that fact is and it cannot be denied that 
it is the assessee who is the person con- 
templated by this section. Ido not mean 
tosay that an Income-tax Officer has a 
blank cheque to proceed in‘ utter disregard 
of all judicial considerations. What I in- 
tend to convey is thatin matters like these 
a very wide discretion vests in the In- 
come-tax Authorities in view of the exigen- 
cies of thecase, and the control exercis- 
able on them is verymeagre. What alone 
has to be seen in such cases is whether 
the discretion has been judicially exercised 
and if it isonce found to be so exercised, 
no Court can interfere with the order. In 
other words a Court cannot replace its 
own discretion for the discretion already 
exercised by a competent tribunal. 

‘There are numerous Indian cases where 
neither the finding of the Income-tax Au- 
thorittes as to the falsity or incompleteness 
of the assessee’s accounts was disturbed 
nor was the estimate of assessment made 
by them in consequencethereof. In Nara- 
yana Atmaram v. Commissioner of Income- 
tax (5), a Division Bench of the Bombay 
Higa Court in a case where the Income- 
tax Officer had found that the income of 
the assessee could not be deducted from 
his books and had consequently made an 
assessment charging the assesses a fair 
rate of interest on the capital shown in 
his books, held that the computation was 
properly made under the Proviso to s. 13. 
In Jiwan Shah-Maya Shah v. Commissioner 
of Income-tax (6), a B&nch of this Court 


(5) 7 1 T O 207; 152 Ind. Oas. 972; A I R,1934eBom, 
378; 36 Bom. L R 818, 7 R B 204. 

(6) 7 I T O 403; 160 Ind. Cas. 129; A IR 1935 Lah. 
840; 8 R Lah. 495. 
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remarked that the question of rejection of 
the accounts as unreliable was expressly 
reserved to the assessing officer and con- 
sequently upheld an estimate made by 
him of the taxable income of the assessee. 
In Rochi Ram v. Conmissioner of Income- 
tux, Punjab (7), again a case from this 
Court, an estimate of income made by the 
Income-tax Officer on the ground that the 
accounts ware incomplete, was maintained 
and approved. In JIbrahimbhat Mulla 
Badruddin v. Commissioner of Incume-tar 
(3), the learned Additional Judicial Com- 
missioner of Nagpur upheld an assessment 
made onthe basis of the personal expe- 
rience gained by the Income-tax Officer 
from the working of other factories and 
refused toissue a mandamus to the Oom- 
missioner holding that no quostion of law 
was involved. 

In Manarajadhiraj of Darbhanga v. Com- 
missioner of Income-tax (9), which went 
on appeal to their Lordships of the Privy 
Council Commissioner of Income-tax, B. 
&0.v. Kameshwar Singh of Darbhanga 
(10), it had been held thit the question 
whether the assessee’s accounts do or do 
not disclose his real incomeis a question 
of fact as to which the finding of the 
Commissioner of Income tax is binding on 
the High Court. Ib was farther observed 
that although, on the one nand, the amount 
at which an assessee’sincome is assessed 
must be based on evidence, on the other 
hand itis the duty of the assessee to keep 
such accounts as will show what his real 
income is, and on that basis the additions 
to the assessee’s return made by the Income- 
tax Officer were upheld. Their Lordships of 
the Privy Council do not appear to have 
taken any exception to these remarks. On 
the other hand they have supported the 
action of the Income tax Officer in adopt- 
ing a methcd of his own under the Proviso 
to s. 13, while discarding the assessee's 
method, adding only that the computation 
of the Income-tax Officeris not exemptfrom 
examination on appeal and if it is found 
to be wrong, the assessment may: be set 
aside. In Nathu Ram v. Commissioner of 
Income-tax, Punjab, N-W. F. and Delhi 
Provinees (11,) a Division Bench of this 


(7) 61 TO 127, 
(6) 5 I T O 302, 


(9) 9 Pat. 240; 126 Ind. Cas. 833; A IR 1930 Pag. Bl; 
625, K 


11 P L T 799; Ind. Rul. (1930) Pat. 

(10) 12 Pat. 318; 142 Ind. Cas. 437; AI R 1933 PO 
108; 60d A 146; Ind. Rul. (1933) P O 77; (1933; MWN 
439; 64 M L J612; 37 L W 701; 37 O WN 598; (1933) 
A LJ 527,14 P L T 341; 35 Bom. L R 731 (P 0). 
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Court presided over by the Hon'ble Chief 
Justice and Monroe, J. observed : 

“The argument placed before us for the assesses 
is that the books, which were arithmatically correct 
were produced to the Income-tax Authorities and 
unless they could show that itemsin those books 
were incorrect, they were bound to accept the 
books ; in other words, it was necessary for the 
Tncome-tax Authorities to produce evidence or cause 
to be produced evidence before themselves showing 
that the. statements in the booksor some of them 
were false. We cannot agree with the proposition 
advanced by the learned Counsel, though we do 
certainly agree with his contention that the proce- 
dure of the assessing authority is a judicial one 
and that he ought to act upon evidence, But, in 
our opinicn, in a case such as this .. he has the 
right to require a satisfactory explanation...and in 
the absence of a satisfactory explanation or if he re- 
ceives an explanation which he cannot believe, the 
assessing officer is entitled to regard the account 
as unsatisfactory...That is all that has been done, 
in the present case by the Income-tax Officer.” 

It will appear that in that case circum- 
stancialevidence was regarded as sufficient 
to support the conclusion arrived at by the 
Income-tax Officer. In Tara Chand Pohu. 
Mal v. Commissioner of Income-tax, Pun- 
jab, N-W. F. and Delhi Provinces (12), 
which again is a case from this Court, the 
Tncome-tax Officer had added a sum of 
Rs. 10,000 to the income shown in the books, 
as he had come to the conclusion that 
there were omissions in the accounts the 
total value of which could not be accurately 
determined and that the accounts did not 
represent a complete and correct version 
of the actual business. While remarking 
that the Income-tax Officer should have pro- 
ceeded on judicial principles, the existence 
of one omission was held tc be sufficient 
by a Division Bench of this Court to justi- 
fy the action taken by the Income-tax 
Officer. In Bhikaji Vyankatesh v. Commis- 
sioner of Income-tax, Nagpur 103 Ind. 
Cas. 38 (13), the learned Judicial Oommis- 
sioner of Nagpur held that the mere fil- 
ing ofa verified statement by an assessee 
and his statement on oath in support of it 
are not sufficient to discharge the onus 
which lies on him to prove the correctness 
of the return submitted by him ; the onus 
is not “under such circumstances shifted to 
the Income-tax Authorities to disprove the 
correctness of the return. Counsel for the 
firm®’ has in this connection referred to 
Pioneer Sports, Ltd. v. Commissioner of In- 
come‘tax, Punjab and N-W. F. Province 
(144 and Jambudas v. Income-tax Commis- 

(12) 9 I'T O 256; 167 Ind. Cas, 775; A IR 1936 Lah. 

s 


836;9.R L 557. 

(13) 103 Ind, Cas. 38; A I R 1927 Nag. 283. 

(14)7 1 T O 388; 158 Ind. Cas. 1122; A I R 1934 
Lah, 876; I6 Lah, 489; 37 P L R 740; 8 R Lah. 


389, 


GANGA RAM-BALMOKAND v. COMB. OP INCOME Tax (LAH). A 


17741 0 


sioner, 104 Ind. Cas. 3387159, but with all 
respect Iam constrained to remark that 
those judgments have not viewed the ques- 
tion from a proper angle of vision. 

In Pioneer Sports, Ltd. v. Commissioner of 
Income-tax, Punjab and N. W.F. Provin- 
ce (14), a Division Bench of this Court has 
held that the mere fact that a company 
shows a low rate of profit was no reason 
for the Income-tax Officer to reject the 
total profits nor was the absence of a stock 
register, which the company had admitted- 
ly never used before, and thatthe use of 
the Provisoto s. 13, for the purpose of in- 
troducing an arbitrary manner of compute 
ing the profits was not justified. In my 
view, this judgment proceeds on a 
wrong basis when it criticises adversely 
the reasons of the Income-tax Officer for 
rejecting the accounts. Whether the ac- 
count: books are reliable or not is a question 
of fact tobe determined solely by the 
Income-tax Officer and when he gives rea- 
sons for doing so, which are not apparently 
capricious or injudicial, it is not possible 
to disturb his finding merely on the ground 
that the material in support of those rea- 
sons is meagre or insufficient. In Jambu- 
das v. Income-tax Commissioner, 104 Ind. 
Oas. 336 (15), the learned Judicial Com- 
aa a of Nagpur has observed as fol- 
OWS : 

“The Income-tax Department must always bear in 
mind that the normal presumption isin favour of 
good faith and not of bad faithon the part of the 
assesssee. The applicant was, therefore, entitled to 
ask the Orown to start with a presumption that 
the entry in the khata was made in the ordinary 
course and with no intention to conceal the income, 
and it wae for the Orown to prove the contrary, 
Suffice it to say at this stage that as the learned 
Commissioner does not seem to have approached 
the case from the right point of view of burden of 
proof, there is likelihood of the conclusions drawn 
by him being vitiated for wantof proper apprecia- 
tion of facts or for misapplication of the law to them. 
This Court can always test the soundness in point of 
law of the conclusions drawn from proved facts.” 

For this view, reliance has been placed 
on a quotation from a judgment of their 
Lordships of the Privy Council Nafar 
Chandra Pal Chowdhury v. Shukur Sheikh 
(16), which reads as follows: The proper 
legal effect of proved facts is a question 
of law." I may say with all respect that 
the learned Additional Judicial Commis- 
sioner has misapplied this quotation in so 
far as bo justify his*interference with con- 
clusions of fact arrived at from proved 
facts.e Such conclusions are ;themselvyes 


(15) 104 Ind. Oas. 336; A I R 1927 Nag. 336.” 
(16) A I R 1918 P O 92; 51 Ind. Cas, 760; 46 © 189; 
23 0 W N 345; 45 I A 183, 9L W 552 (P ©). 
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questions of fact and not questions of law. 
In The Queen ¥. Special Commissioner of In- 
come-taz (17), at pp. 290 and 291*, Lord 
Esher obsérved :— 

“It is a question of the true inference which they 
hadto drawasamatter of evidence upon the facts 
which they had in evidence before them, But to 
draw an inference of fact from evidence before you 
ig not a question of law at all. The inference is a 
question of fact just as much as the direct evidence of 
fact, and it would be an appeal against facts, which 
we are not entitled to entertain, and consequently 
there can be no mandamus .....I say, if that is 
a question of fact, the mere question of whether 
they appreciated the evidence rightly or not, and 
whether they drew a right inference of fact, is 
not the subject-matter of a mandamus at all. There 
would be an appeal if there was an appeal, but 
there is none,” 


“So far as the jurisdiction of the Income» 
tax Authorities under the provisions of the 
Indian Income Tax Act is concerned, the 
law is practically the same as in England. 
They are the Judges of fact while this Court 
is a Judge of law and all those matters 
which are barred from the jurisdiction of 
the Courts in Englaad are similarly barred 
-here. The judgments relied upon by the 
firm, therefore, do not render any help to 
the firm at all. In his statement, the 
Commissioner has referred to certain Eng- 
lish decisions, among others, Stock v. Sulley 
(18), Tudor and Oniousv. Ducker (19), Hunt 
&Co.v. Joly (20) and Wall v. Cooper 
(21). Counsel for the firm has urged that 
those decisions are not strictly in point 
and can be of no avail inthe determina- 
tion of the question now before us, as the 
procedure under the English Act is to some 
extent different from the procedure pres- 
cribed under the Indian Act. This is no 
doubt so, but the general principle enun- 
ciated in those judgments, in my opinion, 
can be of some use in deciding who is the 
proper person to declare whether the 
accounts furnished by the assessee can be 
relied upon or not. 

In Stocks v. Sulley (18), the Commissioners 
held that they were not bound to act upon 
the evidence produced by the assessee and 
fixed a valuation of their own on the lease 
produced by him. The Lord President 
remarked that it is plain that the Com- 
missioners were not concluded by the pro- 
duction of that lease, and that they were 
entitled to rely upon other competent 
sources of information in order to form the 


e 
(17) (1898) 3 Tax. Cas. 289. < 
(18) (1903) 4 Tax. Oas. 98. | E 
(19) (1924) 8 Tax. Oas. 591. . * 
(20) (1928) 14 Tax. Oas, 165. 
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best judgment they could. In the same 
case, Lord Adam observed : 

“Now the Oommissioner in considering that... 
did not disregard it, but they did not treat it as 
conclusive, and they were entitled in terms of 
s. 63to fix the assessment according to their 
own belief and judgment And that is exactly 
what they did.” h 

In Tudor and Onious v. Ducker (19), the 
question for the opinion of the Court was 
whether, in the absence of evidence in sup- 
port of the appeal, the Commissionere were 
right in confirming the additional assess- 
ments. Rowlatt, J. observed: 

“These people have only attacked it by produc- 
ing a certificate of a discredited accountant, saying it 
ought to be taken in spite of what had happened. 
and the Commissioners said: ‘No, we want evi- 
dence’; and they did not get it, and therefore, 
they confirmed the assessments. I think they 
were right.” 

In Hunt &Co. v. Joly (21), the assessees 
had delivered to the Inspector of Taxes 
balance sheets and trading and profits and 
loss accounts of their business and the 
Inspector asked that the accounts should 
be certified by a qualified accountant, On 
the assessees’ refusal to comply with this 
requirement, an estimate was made by the 
Additional Commissioners which was far 
in excess of the return made by tLe asses- 
sees. Rowlatt, J. remarked: 

“Then what happened was that he (the Inspector 
of Taxes) was not satisfied. He was perfectly 
entitled not to be satisfied; I cannot conceive 
why he should not be dissatisfied. lt was not 
because he was raising a point of law; it was be- 
cause he was saying: ‘I am not satisfied." The 
matter goes before the Additional Commissioners 
and they are not satisfied, .... I cannot possibly 
try that question. These are gentlemen who are 
entrusted with the duty of fairly administering 
the law and if it had been said that they were 
merely masquerading, that they had been pre- 
tending to do their duty but that they arbitrarily 
and injudicially said; ‘We will not listen to 
YOU .aaaranene and we perversely declined’—if that 
Was the sort of case against them, ofcourse I can- 
not try it here; it would be impossible to try it 
here. If you want to say anything of that sort, 
you should go for mandamus against them to hear 
a point of law.” i : 

In Wall v. Cooper (21), the Commis- 
sioners refused to accept the accounts 
submitted by the assessee as , satis- 
factory evidence and adjourned the proceed- 
ings on the assessees undertaking to furnish 
accounts certified by an accountant. Such 
accounts were, however, not produced and 
the random assessment was confirmed. It 
was held that the question was one of fact 
which it was for the Commissionets’ to. 
datermine. Here again Rowlatt, J. made 
some® partinent remarks, which are repro- 
duced below : h 

“Somebody must decide Whether the statements 
are wrong or not; I have no jurisdiction to do 
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anything. Somebody must be the ultimate Judge 
of everything in this world, Questions of fact are 
decided by the Commissioners,and they have de- 
ecided it. It may be unfortunate for you or not; 
but their decision ends the matter.” 


It will be obvious from the quotations 
reproduced above that very wide discre- 
tion vests in the Income-tax Authorities 
to accept of not the accounts tendered by 
the assessee and that it is only in the case 
of capricious and injadicial exercise of that 
discretion that any question of law can 
be said to arise; otherwise their judgment 
is final. This takes us to another ques- 
tion mcoted at the Bar as to how far the 
proceedings before an Income-tax Officer 
can be called judicial prcceedings and to 
what extent he is bound to conduct him- 
self in the manner in which an ordinary 
Court of Law is expected to proceed. 
Counsel for the firm has referred to s. 37, 
Income Tax Act and contended that, to all 
intents and purposes, all proceedings before 
an Income-tax Officer under s. 23 (3) are 
judicial proceedings and that he is bound 
by all the rules of evidence which bind an 
ordinary Court. In this connection he has 
mainly relied on Brijnath v. Commissioner 
of Income-tax, Lahore (22), Duni Chand 
Dhani Ram v. Cammissioner of Income- 
tax (23), Muhammad Hayat Haji Muham- 
mad v. Commissioner of Income tax, Punjab 
N-W. F. Provinces (24), Binjraj Hukum- 
chand. v. Commissioner of Income-tax (25), 
Commissioner of Income-tax, Bombay Pre- 
sidency and Aden v. Bombay Trust Cor- 
poration, Ltd. (26) and Gopinath Naik v. 
Commissioner of Income-tax (27). In 
Brijnath v. Commissioner of Income-taz, 
Lahore (22) the Commissioner had in the 
statement of the case submitted by him, 
remarked that if an assessee withheld evi- 
dence that he alone could furnish and on 
which alone an accurate computation of 
his income could be based, there was no 
way open to the Income-tax Officer but to 
make an estimate of his income and to 


ae 2 IT O 176; 94 Ind. Cas. 156; AI R 1926 Lah. 
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base his assessment on such materials as 
were available to him. On, this, a very 
brief judgment was delivered by a Divi- 
sion Beneh of this Court composed of 
LeRossignol and Martineau, JJ. upholding 
the assessment. In the course of the judg- 
ment, however, the following observation 
was made: 

“We agree with the petitioner that the Income- 
tax Officer should be governed in his procedure by 
judicial considerations, He should base the assess- 
ment on legal and not mere hearsay evidence, 
which may be the evidence of his officers or of 
members of the public, but without evidence that 
items which do not appear in an account should 
find a place therein, he is not entitled to assume 
on mere general hearsay that those items should 
appear in the account.” 4 

The case in DuniChand Dhani Ram v. 
Commissioner of Income-tax (23) was decid- 
ed by the same Division Bench about the 
same time when the previous case was decid- 
ed. There also the learned Judges observed 
that the proceedings of an Income tax 
Officer were of a judicial nature and that 
the Proviso to s. 13 did not justify him 
in estimating the income of the assessee 
arbitrarily, by guess work, or without in- 
dicating the basis of his assessment. They 
further remarked that the evidence produced 
by the assessee should be accepted unless 
rebutted by other admissible evidence and 
not by mere hearsay. The casein Muham- 
mad Hayat Haji Muhammad v. Commis- 
sioner of Income-tax, Punjab and, N-W. F. 
Provinces (24) was decided by five Judges 
of this Court and the principal judgment 
was delivered by Sir Shadi Lal, C. J. In 
the course of his judgment the learned 
Judge made the following remarks which, 
in my View, shake the authority of both 
the cases discussed above : 

“The proceedings taken by him (the Income-tax 
Officer) are not regulated by strict judicial prin- 
ciples, and he has sometimes to depend on mate- 
rials which would be wholly inadmissible in a 
Court of Law. At the same time he cannot act 
in a purely arbitrary manner ..... It is true that 
a finding of fact recorded by him cannot be 
impeached even when it is not based-upon any 
material, nor is it open to the High Court to say 
with respect to a particular case that the assess- 
ment has been made contrary, to the rules of 
justice and good conscience. he High Oourt is, 
however, entitled to make a pronouncement upon 
the meaning of 5, 23 (4) and to lay down that the 
Income-tax Officer cannot be said to make an 
assessment to the best of his judgment, if he is 
not guided by the dictates of justice aad fair play. 
An assessment resting upon the whim and caprice 
of the Income-tax Officer cannot be elevated to 
the dignity of an asse€sment made to the best of 
his judgment,” 

It ewouyld be obvious from this quotation 
that the discretion vested in an [ncome- 
tax Officer in. cases where he is entitle 
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by law to make%n estimate to the best of 
his judgment is fettered only by this con- 
sideration:,that it should be exercised in 
accordance with the dictates of natural 
justice. It is true that the same learned 
Judge in reference to s. 23 (2) observed: 

“After he (the YIncome-tax Officer) has received 
the evidence produced by the assessee and also the 
evidence, if any, which he has himself called for 
on the points specified by him, he must assess the 
income on the material produced before him and 
has no right to make an assessment to the best of 
his judgment, f 
but this remark, ia my view, was- not 
intended to apply to those cases where the 
Proviso to s. 13 had come into play. In 
Binjraj Hukumchand v. Commissioner of 
Income-tax (25), Sir George Rankin, O.J. 
observed: 

“When as in this case an assesses produces his 
books for the year of account snd complies with 
any other requirements as to specific documents 
so that he is assessed in the ordinary way under 
s. 23(3) and not as being in default, the Income- 
tax Authorities cannot assess him upon any figure 
or profits not warranted by evidence which they 
have before them.” 


-These observations, too, like those made 
in Muhammad Hayat Haji Mohammad v. 
Commissioner of Income-tax, Punjab and 
N.-W. F. Provinces (21) take no account of 
the Proviso to 8. 13. In Commissioner of 
Income-taz, Bombay Presidency and Aden 
v. Bombay Trust Corporation, Ltd. (26) the 
following observations were made by their 
Lordships of the Privy Council which have 
been relied on by the firm: 


“However sceptical the attitude which the In- 
Authorities may think fit to adopt- 


come-tax > 
towards the declarations offered and the entries 
made in the Bombay company’s books, it is neces- 
sary, if the assessment made is to be supported, 
that there shall be some evidence to show that.. 
.. . The only rule of evidence to be discovered in 
the Evidence Act having any bearing upon this 
question would appear to be Illus, (d) to s. 114, 
Evidence Act. . .. This rule cannot in the pre- 
sent case supply the want of evidence,” f 

These observations of their Lordships of 
the Privy. Council, however, are not rele- 
vant to the present case, as their Lord- 
ships were not considering a case of 
unreliable accounts. Their Lordships 
have, in continuation of this passage, 
Observed as follows: 

“Their Lordships are not considering a case in 
which by reason of the entries in an assessee's 
books of account being inconsistent, or by reason 
of positive evidence showing that certain entries 
in his books are erroneous or fraudulent, the 
value of the books as evifence can be cogsidered 
as overthrown.” : . 

This quotation clearly indicates, that, in 
cases ol unreliable, inconsistent or heti- 
. tious accounts, an Inccme-tax Officer can 


“disregard the books of account tendered 
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by the assessee and proceed in any man: 
ner that he deems best. In Gopinath Naik 
v. Commissioner of Income-tax (27) two ° 
Judges had differed and the case was 
then referred to Sir Shah Muhammad 
Sulaiman, ©. J. Niamatullah, J, while 
discussing sub-s. (3) of s. 23, observed as 
follows: 

“It seems to me that where the Income-tax 
Officer acts onder s. 23 (3), the assessment must 
be based on ‘evidence’. The obligation to hear 
evidence which may be produced by the assesses 
or may be called for by the Income-tax Officer 
himself is a clear index to the further obligation 
to ‘determine’ the sum payable by the assessee on 
the basis of the evidence adduced in the case. 
Where the assessee himself does not produce any 
evidence, the Income-tax Officer cannot be at a 
loss to make the assessment, because the law has 
given him ample powere to call for evidenze .... 
Where the assessee himself does not produce any 
evidence, comparatively slight evidence, coupled 
with the inference drawn from the conduct of the 
assessee, will be enough for compliance with the 
requirements of s. 23 (3)." 

Bajpai, J. disagreed with Niamatuliah, J. 
in the conclusions arrived at by him 
and the case was placed before Sir Shah 
Muhammad Sulaiman, O. J. He agreed 
with Niamatullah, J., but observed: 

“I see no objection in the Income-tax Officer or 
the Assistant Oommissioner acting upon the 
assessment for the previous year if no better evi- 
dence is forthcoming. An Income=tax Officer, and 
for the matter of that an Assistant Oommissionér 
is not bound to accept either the correctness of 
the return or the genuineness and completeness of 
the account books produced before him or the 
truth of the evidence produced by the agsesssee. If 
hë has ground for believing that such evidence is 
untrustworthy, he can certainly reject it. Hav- 
ing rejected such evidence, it is open to him. to 
pursue the inquiry further and take more evidence 
which he considers necessary; but he is not bound 
to do so. In the absence of any better evi- 
dence, he is certainly entitled to fall back on the 
assessment of income made during the previous 
year, even though that assessment might have 
been the ‘best judgment estimate’, 


The above discussion of the authorities 
relied on by the firm would show that 
there is no warrant for urging that in. 
spite of the unreliability of the books of 
account produced by the assessee, the 
Income-tax Officer is bound to base the 
assessment on those accounts Mm the 
absence of any. positive evidence to the 
contrary. It cannot be denied that there 
must be some material before the Income- 
tax Officer un which to base his estimate 
but no hard and fast rule can be laid 
down by any Court to deline what sərt of, 
material is required on which his estimate 
can ebe founded. The law nowhere con- 
templates that the Income-tax Oitcer is a 
party to the casein the’sense in which an 
ordinary party toa civil litigdtion is, and 
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of such evidence as would be required 
from an ordinary litigant to refute the 
ease of his adversary. The following 
authorities may with advantage be refer- 
red toin this connection in order to have 
a clear conception of the rights and obli- 
gations of the Income-tax Authorities, and 
the true nature of the proceedings conducted 
before them. In In re Baghat Halwai (28) 
the assessee produced evidence in support 
of his return which was rejected by the 
Income-tax Officer and the assessment was 
consequently based on estimate from in- 
spection of the shop conducted either per- 
sonally or vicariously. The same objection 
as here was raised to the assessment made 
aud the case was taken before a Division 
Bench of the Allahabad High Court. The 
learned Judges refuted the argument 
advanced by the assessee and observed as 
follows : 


“They (the assessment of proceedings) are judi- 
cial proceedings in the colloquial sense, because 
the Income-tax Authorities have to make up their 
minds judicially, with fairness to the public and 
to the assessee, between whom thay stand, after 
taking all the facts, or such facts as they can, into 
account, but they are not judicial proceedings in 
the strictly scientific sense of the term, so as to 
raise questions in appeal to some higher tribunal 
as to whether the gentleman making the aseessment 
has decided against the weight of evidence, or 
decided a fact of which there is no evidence, or 
has disregarded evidence which he ought to have 
taken into account. To open the door for one 
moment to such a contention would turn this Court 
into a Court of Appeal of fact with regard to 
every assessment in which the assesses was dissatisfi- 
ed with the decision..... He (the Income-tax Officer), 
and he alone, is to determine the amount of the 
assessment and the sum payable. itis a question 
of fact of which heis the sole Judge, and he must 
use his-best judgment first to obtain, and secondly 
to weigh, the available’ evidence. lt is to some 
extent a private inquisition ; it is confidential, it 
is not supposed to be disclosed to the public, and 
it is certainly not open to review, especially because 
frequently the Income-tax Officer is compelled to 
draw inferences and, to consider evidence which 
might not be justified by the Evidence Act..... 
If an assesses wants to be treated fairly, the least 
he can dois to treat the Income-tax Officer fairly 
and lay the facts fully before him..... The sooner 
it is understood that these are questione of. fact, 
and questions of fact only and that the slightest 
attempt to open the door toappeals to this Court 
on what are alleged to be mixed questions of law 
and fact but really only questions of a fair figure 
of assessment, must be discouraged, the better.” 


In Commissioner of Income-tax B.& O. v. 
Kameshmar Singh of Darbhanga (10), their 
Lerdships of the Privy Council upheld the 
action of the High Court in maintaining 
an assessment based on guess work. The 
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remarks made by the learnedeChief Justice 
of the Patna High Court With which their 
Lordships agreed are quoted in the judg- 
ment and are contained in Mahavajadhiraj 
of Darbhanga v. Commissioner of Income- 
tax (9) at pp. 270 and 271*. The learned 
Chief Justice no doubt remarked that the 
Income-tax Officer was not entitled to make 
a guess without evidence, but the evidence 
that was considered sufficient in that con- 
nection was the state of affairs in the pre- 
vious years coupled with the fact that the 
assessee had a large mortgage loan busi- 
ness. This received the approval of their 
Lordships, who further observed : 

“If the assesses wished to displace the Taxing 
Officer's estimate, it was open to him to adduce evi- 
dence on all the purchase transactions during the year 


and of the financial results thereof which he ap- 
parently made no attempt to do.” P 

In In the matter of Harmukh Rai Duli- 
chand (29), Sir George Rankin, O. J.’ 
observed as follows : i 

“It has been said that the Income-tax Officer must 
proceed in a judicial manner and s. 37 has been 
mentioned in this connection. Fundamentally, no 
doubt, the Income-tax Officer must proceed in a 
judicial spirit and come to a judicial conclusion 
upon properly ascertained facts; though I would 
point out that the Income-tax Officer is not a 
Court, he has not the procedure of a Court, and 
he is to some extent a party or judge in his own 
casé......,1t isidle and absurd for a person who 
has books of account and deliberately withholds 
them to complain of not being treated in a judicial - 
manner. The judicial manner is a manner which 
proceeds upon evidence, and the basis of the statute 
is to see that available evidence is produced. It 
is then and only then that the assessment is to be 
made upon a judicial consideration of the evidence. 
Otherwise it is to be made ‘to the best of his judg- 
ment’ and brevi manu.” a 

It may be remarked that in the present ’ 
case, too, the Income tax Officer had reason 
to believe that the firm had not prò- 
duced certain account books which they 
Possessed and this circumstance was used 
as one of the reasons for “not placing 
reliance on the accounts submitted by the . 
firm. In Rex v. Income-tax Special Com- 
misioner; Ex parte, Elmhirst (30), it was 
held that in making assessments and in 
dealing with appeals, the Commissioners 
are not in the position of Judges deciding 
an issue inter partes but are exercising a 
statutory authority and a statutory duty - 
which is to the best of their judgments, 
the subject ought to be taxed. The Master - 
of the Rolls observed : 

“They are not in the position of Judges decid- 
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ing an igsue between ,two particular parties. Their 
obligation is widef than that. It is to exercise 
their judgment on euch material as comes before 
them and to obtain any material which they think 
is necessary ang which they ought to have, and 
on that material to make the assessment or the 
estimate which the law requires them to make.” | 

In Local Government Board v. Arlidge 
(31) at p. 132*, Viscount Haldane, L. C., 
defined the expression ‘acting judicially’ 
in the following manner: 

“They must deal with the question referred to 
them without bias, and they must give to each. 
of the parties the opportunity of adequately pre- 
senting the case made. The decision must be come 
to in the spirit and with the sense of responsibility 
of a tribunal whose duty it is to mete out justice. 
But it does not follow that the procedure of every 
such tribunal might be the same.” . 

In the same judgment at p. 1374 Lord 
Shaw observed : 

“The judgments of the majority of the Court 

élow appear to me, if I may say so with respect, 
to be dominated by the idea that the analogy of 
judicial methods or procedure should apply to 
departmental action. Judicial methods may, in many 
points of administration, be entirely unsuitable, and 
produce delays, expense and public and private 
injury. The department must obey the statute... 
.... and if administration is to be beneficial 
and efiective, it must be the master of its own 


procedure,” : 

At p. 138* his Lordship added : 

“But that the judiciary should presume to 
impose its own methods on administrative or 
executive officers isa usurpation. And the assump- 
tion that the methods of natural justice are ex 
ee those of Courts of Justice is wholly un- 
ounded. 


It is unnecessary for me to dwell fur- 
ther on the subject or to try to formulate 
the principles deducible from the judg- 
ments discussed above, as they come out 
clearly in the quotations themselves. Suffice 
it to say that-an Income-tax Officer is 
invested with plenary powers in the matter 
of assessment, and drastic though at first 
sight these powers may appear to be, they 
are designed to impress upon the minds 
of the assessees that if they expect equity 
‘from the Income-tax Authorities, they must 
do equity themselves and come with clean 
‘hands before them. 

My conclusions, therefore, are: (1) that 
both the Commissioner and the firm are 
wrong in thinking that the Proviso to 
8. 13 is not meant to be applied to the 
rejection of accounts in a case like this 
where accounts «re found to be unreliable 
or fictitious; (2) that the Proviso tos. 13 
can be utilized in computing the incme of 
the assessee when on weighing the evi- 
dence produced under s. 23 (3), the finding 


(31) (1915) A O 120; 84 L J KB 72;111 L.T+905279 
J P97; 30T LR 672; 12 L G R 1109, 
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of the Income tax Officer is adVerse to the 
assessee ; (3) that under the terms of the 
Proviso, the Income-tax Officer is the only 
proper person to decide whether the accounts 
are such as reflect the true income of the 
assessee, and if he holds the coutrary, he 
is at liberty to compute the taxable income 
of the assessee upon such basis and in 
such manner as he may determine; (4) 
that the proceedings before the Income-tax 
Officer are not judicial proceedings in the 
sense in which this term is ordinarily used, 
and that all that is required of him isto 
proceed without bias and give sufficient 
opportunity to the assessee to place his 
case before him, or in other words, to ecn- 
duct himself in accordance with the rules 
of justice, equity and good conscience ; 
and (5) that the control exercisable by the 
High Oourt on the Income-tax Officer in 
these circumstances is slight. 

Gounsel for the firm has finally urged 
that in view of the fact that the question 
as formulated by the Court issuing the 


-mandamus leaves us no choice to deter- 


mine any other aspect of the case but that 
envisaged in the question, we are bound 
to give a reply to the question put within 
the terms of the questicn. I may say at 
once that I do not consider that the pro- 
position advanced by the Counsel is legally 
sound. Under sub-s. /3) ofs. 66, the High 
Court, if not satisfied of the correctness of 
the Commissioner’s decision, is empowered 
to require the Commissioner to state the 
case and to refer it. It is nowhere laid 
down that a question is to be formulated 
by: the Court issuing the mandamus. Fur- 
ther, subs. (5) of the same section lays 
down that upon the hearing of any such 
case, the High Court is empowered to decide 
the questions of lawraised thereby. This 
sub section also does not confine the High 
Court to the decision of the question of 
Jaw as formulated by the Oommissioner or 
the Court issuing the mandamus. On the 
other hand, it confers upon it full power 
to decide the question of law in the form 
it actually arises from the statment of,the 
case made by tLe Commissioner. If any 
authority is needed for this proposition, 
reference may be made to Shiva Prasag 
v. Commissioner of Income-tax, U. P. (32), 
In my view, therefore, it is competent to 
this Court to clarify the issue of law ine 
volved in tLe statement of the case matis 
by the Commissioner and to give its con- 
sideredeopinion on the question really at 


(32) 3I T 0406; 124 Ind, Cag. 467; AI R1929 AH, 
819; Ind. Rul. (1930) All. 515. 5 
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issue. Not to do so would amount to a 
refusal to do .its duty. 

The principal point for consideration 
before us is, whether the present assess- 
ment based on estimate is justified, and 
although the Commissioner has defended 
it on grounds otker than ithe Proviso to 
s. 13, it isopen to us to justify it on the 
basis of the said Proviso. I have already 
expressed anopinion that the said Proviso 
can be applied to a case like this and 
would consequently hold that the Income- 
tax Officer was justified in law in making 
an estimate of his own. It only remains 
to consider whether the estimate is fair. 
In doing so, we have to examine the basis 
on which and the manner in which this 
estimate has been made. The Income-tax 
Officer has taken into consideration the 
state of affairs in general and the fact 
that the firm has a large business. The 
firm was given ample opportunity to sup- 
port its version but it failed to produce 
any material on the record to enable the 
Income-tax Officer to arrive at a definite 
figure. In these circumstances, as remarked 
by their Lordships of the Privy Council 
in Commissioner of Income-tax B. & O. 
v, Kameshwar Singh of Darbhanga (10), the 
onus lay on the firm to displace the estimate. 
Not having made any attempt to do so, it 
shculd suffer. I would, therefore, uphold 
the estimate. This being so, the question 
of the fiat rate need not detain us long. 
The Income- tax Officer had enough material 
before him to fix the amount and it can- 
not besdid that the amount fixed by him 
is unfair. Keeping in view the real ques: 
tion at issue and the discussicn made 
above, I would answer the question in the 
negative. I would, however, make no 
order as to costs as the position adhered 
to by the Commissioner was obviously 


wrong. 
Coldstream, J.—I agree. 
D. Answered in negative. 
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Act (IX of 1908), if applies fo such applica- 
tions. e. ` 
There is no jurisdiction to entertain a second 
appeal on the ground of erroneous findings of fact how- 


ever gross theerror may seem to be. Wali Mohamad 


_v. Mohammad Bakhsh (1) and Secretary of State for 


India in Council v. Rameshwaram Devasthanam (2), 
relied on. 


The provisions of s. 4, Limitation Act, are.quite 
general and would apply to an application under 
s. 12 (2), Oudh Courts’ Act. 

Where, therefore, the period of limitation under 
el. 12, r.7 of the Rules of the Chief Court for an 
application under s, 12 (2), Oudh Courts Act expires on 
Sunday, the application can be presented on the next 
day. Braj Rani v. Sibta Din (3), distinguished.’ 

A. against the order of the Hon'ble Mr. 
Justice E. M. Nanavutty, Judge, Chief Court 
of Oudh, dated February 5, 1937. 

Mr. H. Hussain, for the Appellant. 

Judgment —(July 25, 1938) —This is an 
appeal under s.12(2) of the Oudh Oourts 
Act against a decision of a Judge of this 
Court sitting singly. : i 

The suit of tae plaintiff, who is res- 
pondent No. 1 before us, was for posses: 
sion of a certain house on the allegation 
that he had purchased the house from 
Musammat Gangadei and Jagannath to 
whom the house had been gifted by the 
previous owner Lahau. The following 
pedigre will make the facts of the case 
clear :— a 





PUDAI 
| | 
j | 
es Bhau Jagdeo Bhawani 
: | Ram Das 
A TE | ` (defendant No. 1.) 
, ` Gangadei, . Makhdumdei, .° ‘ 
(defendant No. 2.) ` WA : 
i | Jagannath, 
(minor) * 


(defendant No. 3). 


The plaintiff claims to have purchased 
the house from Musammat Gangadei and 
Jagannath, who were defendants Nos, 2 
and 3, respectively, to the suit, on Septem- 
ber 1], 1933, and Lahau- was said to 
have made the gift of the house on July 
24,1926. The defence of defendant No. 1 . 
who is the appellant before us, was that. 
the house did not belong to Lahau but 
belongs to his father Pudai, that it was 
sold by auction by Court and was pur- 
chased by one Madan Chand who in his 
turn sold it to Beni, maternal uncle of 
the defendant. i : 

The main questfon for determination in 
the suit were whether the house originally 
belohged to Lahau or to Pudai and whe- 
ther the plaintiff was owner of the house 
by virtue of his purchase. i k 


« 


: Musammat 


"1838 


The trial Court held that the house 
belonged origirfé|ly to Lahau and that the 
plaintiff was entitled to a decree on account 
of his purchase of the house’ from defen- 
dants Nos. 2 and 3 in whose favour the 
house had been.‘gifted by Lahau. In 
appeal by the defendant No. 1, the learn- 
ed Civil Judge of Sultanpur reversed the 
trial Court’s findings on all these points 
and held that the house belonged to Pudai, 
that the plaintiff failed to prove the sale 
deed in his favour and that the deed of 
gift said to have been executed by Lahau 
in favour of defendants Nos. 2 and 3 had 
not also been proved. In consequence of 
these findings the appeal was allowed by 
the learned Civil Judge and the plaintif’s 
‘suit dismissed. ; 

The plaintiff filed a second appeal in 
this Oourt and a learned Judge of tbis 
Court by his judgment, dated February 5, 
1937, restored the findings of the trial 
Oourt and decreed the suit. Hence this 
appeal by defendant No, 1. 

It is argued before us that all the three 
findings of the first Appellate Court, 
namely, that the deed of gift in favour 
of the plaintifis vendors was not proved, 
that the sale set up by the plaintiff was 
also not proved and that the house belong- 
ed to Pudai and not to Lahau were 
findings of fact and that the learned 
Judge of the second Appellate Court had 
no jurisdiction to reverse those findings. 

., The finding of the first Appellate Court 
that the deed of gift Ex. 2 wore not 
proved was based on the grounds that 
in the first place, neither was the original 
deed of gift produced nor its loss suth- 
ciently made out so that no secondary 
evidence of the deed was admissible and 
in the second place, that the deed was 
not „properly attested as required by 
8. 123 of the Transfer of Property Act. 
The plaintiff summoned the deed from 
Makhdumdei, guardian of 
Jagannath minor, one of the vendors, 
but sne stated in Court thatto her know- 
ledge no deed of gift had been executed 
by Labau.’ In these circamstances the trial 
Court was of opinion that the plaintif was 
entitled to produce a certined copy of tue 
deed. In appeal the learned O1vil Judge 
was, however of opinion, that the plaintiff 
should have summoned the deed from the 
other vendor befure he cvu.d be entitled 
to produce secondary -efidence of it. «The 
learned Judge of this Court agreed with 
the view taken by the first Gourt ànd 
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produced by the plaintiff was legally ad- ° 
missible. The second ground of the learned 
Judge ofthe first Appellate Court was 
based on the facts that one of the attest- 
ing witness Fateh Mohammad did not 


-appear either to hive signed tha deed of 


gift or to have put a mark on it by way 
of attestation, and that he did not state 
either that the deed was executed by 
Lahau in his presence or that Lahau 
acknowledged its execution before him. 
The learned Judge of this Court agreed 
with the view of the trial Court that the 
evidence of Fateh Mohammad and the 
other attesting witness Shambhu Nath 
was sufficient to prove the -deed of gift 
in question. 

As to the execution of the deed of sale 
in favour of the plaintiff, one Jan Moham- 
mad, a marginal witness of the deed, 
stated that the deed was exezuted by 
the ladies in his presence for a sum of 
Rs. 100 and that he signed the deed asa 
witness. The finding of the learned Judge 
of the first Appellate Court was based on 
the fact thatthe record of Jan Moham- 
mad's evidence did not show that the 
deed in question was shown to him at 
the time that he deposed about it On 
this point also the learned Judge of this 
Court agreed with the Munsif that Jan 


Mohammad’s evidence was sufficient to 
prove the sale deed, 
We are not prepared to accept the 


contention of the learned Counsel for the 
appellant that in the circumstances narrat- 
ed above, the findings that the deeds of 
gift and sale had not been proved were 
questions of fact but it appears to us 
that the findings on the third gaestion, 
namely, whether the house belouged to 
Lahau or his father Pudai wis a pure 
question of fact, aud as suen, it was ust 
within the jurisdiction of tue learned 
Judge who heard the second appeai to 
reverse the irsi Appellate Court’s undings 
on that point. It was held by tuer 
‘Lordsuips of the Judicial Committee in 
Walt Mohammad v. Mohammud Bukhsh, 
L. R. 57 I. A. 6 (1, tuat there ig no 
jurisdiction to entertain a second appeal 
oa the ground of err.neous tindings of 
fact huwever gross tne error may seem 
to be. This decision was conurmed by 
their Lordships in Secretary of Stute for 
India in Vouncil v. Riameshwuram Devas- 


ee 
(1) 57 I A86;122 Ind Oas. 11; A I R 193) P 091; 
(1930) AeL J 292; Ind. Rul. (L333, P U 121; 3L PL B 
115,31. L W 321; 32 Bom. LR 430; 510 LJ 518; 14 
Lah. 199; 59M LJ 54P O e. 
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*thanam, L. R. 61 I. A., 163 (2). Both the 
lower Courts gave their reasons 


for their findings on the question whe- 


ther the house belonged to Lahau 
or to Pudai, the first Court having 
relied mainly on the khasra numbers and 
the first Appellate Court on the boundaries 
of the house in suit. It cannot, therefore, 
in the circumstances be said that the 
finding of the first Appellate Oourt on 
the question of ownership of the house 
was incorrect, but even if it was incorrect, 
this Court had no jurisdiction according 
to the pronouncements of their Lordships 
of the Judicial Committee just referred 
to to reverse that finding. 

We, therefore, allow this appeal with 
costs, set aside the decree of the learned 
Judge of this Court and restore that of 
the tirst Appellate Court. 

Judgment.—(J uly 27,1938).—This appeal 
was heard on July 25 and judgment pro- 
nounced on the same date. Tne typed copy 
of the Judgment was ready yesterday, but 
before it was signed by us, the learned Uoun- 
sel for the respondent asked us to give him 
time to show that the application under 
8. 12(2) of the Oudh Courts Act, was 
time-barred. We allowed his prayer and 
heard him and the learned Counsel for 
the appellant on the question of limitation. 
` The facts are thatthe judgment appeal- 
ed from was pronounced by the learned 
Judge of the Court on February 5, 1937. 
Under Chapter XII,r.7 of the Rules of 
this Court an application under s. 12 
sub-s. 2 has to be presented to the Regis- 
trar within thirty days from the date of 
the judgment unless the Judge in his 
discretion, on good cause shown, grants 
further time for its presentation. in the 
present case limitation under this rule 
expired on March 7, 1937, but that day 
was a Sunday. The application was pre- 
sented to the Registrar on March o, 1937, 
and it appears to have been put up 
before the learned Judge concerned on 
the next day. On that date the appli- 
cation was granted. The learned Counsel 
for “the respondent argues that the appli- 
cation was presented a day beyond time 
but we are of opinion that having regard 
to the provisions of s. 4 of the Indian 
Limitation Act, the application could be 
presented on March 8, 1937, as March 7, 
was a Sunday. In fact, the office made a 


(2) 61 1 A 163; 146 Ind, Cas, 778; 6 RP O43]; AIR 
1934 P O 112; (1934) M W N 433; 66 M IDI 595; 39 
L W 613; 11 O W N 775; 38 0 W N 533; 36 P LR 93; 
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report that the applicajion was within 
time upto March 8, 1937 and this 
report appears to us to have been based 
on the provisions of s. 4 of the Indian 
Limitation Act. The learned “Counsel for 
the respondent aruges thatthe provisions 
of the Indian Limitation Act do not apply 
to the present case, and relies on_ the 
case of Braj Rani v Sibta Din,4 O. W. N. 
1173 (3), but we find nothing in that 
decision to support the contention of the 
learned Counsel. All that was decided in 
that case was that the limitation . prescrib- 
ed by Chapter XII, r. 7, of the Ohief 
Courts Rules must be complied with. 
The decision does not consider whether 
or not the provisions of s,4 of the Indian 
Limitation Act are applicable to an 
application under s. 12 (2) ofthe Oudh 
Courts Act. Section 4 lays down that 
where the period of limitation prescribed 
for any suit, appeal or application expires 
on a day, when the Court is closed, the 
suit, appeal or application may be in- 
stituted, preferred or made on the day 
that the Court reopens. It will, therefore, 
be seen that the provisions of this sec- 
tion are quite general and we see no 
reason why they should not apply to an 
application like the present one. | 

The learned Judge against whose judg- 
ment the present appeal was filed is no 
longer a Judge of this Court, but con- 
sidering the circumstances in which the 
application was presented a day beyond 
time, it seemsto us that if he were in 
the Court, he would have exercised his 
discretion under r. 7 referred to above in 
favour of the appellant. oti 

We, therefore, overrule the objection of 
the learned Oounsel for the respondent 
and hold that the appellant's application 
under s. 12 (2) of the Oudh Oourts Act 
was within time. 
Objection overruled. ` 


5. 
(3)4 OW N 1173; 106 Ind. Cas, 496; AIR 1928 
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MADRAS HIGH COURT 
Original Petition No. 306 of 1935 


and 
Application No. 337 of 1936 
January 3, 1937 
GENTLE, J. 
e KODAK,#LTp.—PETITIONER 


j versus 

SOUTH INDIAN FILM CORPORATION, 
Lrp.— RESPONDENT 

Companies Act (VII of 1913), 9, 229— Winding up 
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of insolvent company—Company agreeing to hire film 
to T on deposit of Rs, 1,000—T sending Rs. 250 as 
earnest money—Company informing its inability to 


co tract— È ` : 
mplete contract—Amount credited to suspense account . a suspense account to the credit of the 


of T—Demand by T but failure of company — Insol- 
vency of Company—T admitted as creditor claiming 
whole amount—Company having at its credit Rs. 1,100 
at winding up order—Company held trustee for T 
for Rs. 250—T held entitled to whole amount—Presi- 
dency Towns Insolvency Act (III of 1909:, s. 52 (1). 

A fiduciary position having been 
between the payerandthe recipient it must be shown 
that the moneys received can be identified as still in 
the hands of the recipient. That does not mean that 
the actual moneys paid over to a recipient and paid 
into his own banking account are traceable, but an 
equivalent sum, As longasthere is in possession of 
the recipient at material times moneys of the total 
value of the sum held by him to the benefit of another, 
that other is entitled to take up the position that he 
has traced those moneys paid over by him. If the 
balance is less than the moneys paid, then the payer is 
entitled to look to the recipient up to the amount of 
money remaining in hishands, James Roscol (Bolton), 
Lid, v. Winder (4), referred to. 

A certain film distributing Company agreed to hire a 
film to T on T's depositing Ks. 1,000, T sent only Rs. 250 
as earnest money but the Company subsequently inti- 
mated to T that they were unable to conclude the agree- 
ment, This sumof Rs, 250 was entered in the Oom- 
pany's books to the suspense account to the credit of T. 
T applied many times forthe refund of this amount 
but the Company failed to re-pay this sum. The 
Company became insolvent and in the winding up 
proceedings the Liquidator admitted T as one of the 
creditors, The Company had atits credit Rs. 1,100 
- inthe bunk at the time of the winding up order. T 
claimed that he was entitled to the whole amount : 

Held, that fiduciary relationship had been estab- 


lished between T and the Company and the Company ` 


held the amount of Rs. 250 as trusteesfor T and that 
amount being in the hands of the Qompany at the 
winding up order T was entitled to the whole amount 
under s. 229, Companies Act, coupled with s. 52 (1), 
Presidency Towns Insolvency Act. 

Mr. K. R. Shenoi for K., P. Sarvothama 
Rao, for the Official Liquidator. ne 

Messrs. C. A. Md. Ibrahim and A. 
Dorairaj, for the Respondent. 

Order.—lIn this matter the Royal Talkies, 
Trichinopoly, have been admitted by the 
Liquidator as creditors of the Company 
in the sum of Rs, 250. It is contended 
on behalf of tne creditor that they are a 
different category to ihe ordinary un- 
secured creditor. The indebteduess arose 
in this way. ‘Tbe Company was in the 
habit of letting out tims upon hire to 
renters and on Seprember 10, 1935, tue 
Company wroie tu tuese creditors setting 
out the terms upon waich they were 
prepared to hire out a film and the leiter 
coucludes; “li you agree to ine above 
condition, seud usa deposit of Rs. 1,0u0 
immediately.” Instead of Ks. 1,0UU, unty 
a sum of Rs, 29U was sent and on Sep- 
tember 19, 1905, the Company by, letter 
intimated to tue crediturs thab it was un- 
able to conclude the agreement for hir- 
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4) 6 
ing the film, This Rs. 250, it appears 
from the correspondence and from the 
books of the Company, was entered into 


Royal Talkies. Applications for payment 
were made on many occasions but the 
Company failed to re-pay this sum, 

Atthe date of the winding up order of 
the Company, there was in the credit of 
the Company’s account at the Bank a 
sum of approximately Rs. 1,100 and there is 
no evidence before me that it was even less 
sum than that amount between the time of 
the payment by the creditor to the Company 
of the Rs. 250 I have mentioned and 
the date of the winding up order. The 
creditors’ contention is that this sum of 
Rs. 250 is not divisible amongst the 
general body of creditors. I have been 
referred first of all to s, 229, Companies 
Act, 1913, which provides that in the 
winding up of an insolvent Company, 
the same rules apply that will be ob- 
served and will prevail in regard to the 
respective rights of secured and unsecured 
creditors as are in force for tue time being 
under the law of insolvency. By s. 52 (1), 
Presidency ‘owns Insolvency Act, 1919, it 
is provided that the properties of the 
insolvent divisible amongst his creditors 
shall not comprise amongst others the 
property held by the insolvent on trust 
for any other person. Section 94, Trusts 
Act, provides that in any case not coming 
within the scope of any preceding sections 
of the Act, where there is uo trust, 
but the person having possession of pro- 
perty has not the whole beneficial interest 
in such property, he holds it for the bene- 
fit of the persons having such interest. 

The learned Vounsel on bexualf of the 
Liquidator bas quite properly iufurmed me 
that under those circunistauces tne posi- 
tion of tne trust arises. When tue sum 
of Rs. 250 was paid, tūis money Was sent 
by way of an auucipated earnest payment 
in respect of the coutiacl wich Was Cun” 
templated would come jin.o exisience 
between toe parties. ‘here was Dever 
any contract and thereiore the moifeys 
Paid remained tue moneys of tue credor. 
Í nave been reierred to Oficial Assignee 
of Bombiy v. Abdul Hajee i; & Cabe 19 
which a sum of Rs. 1Uuu was paid toa 
firm subseyuendy becomiug imsdivent by 
way of depusis in ConlomPl.ion Of Lae. 
Payer enteng inly a service agreement 
wil tbe payee, tue sum paid peng tue 
(1) 58 B 67, 146 lad. Cas. 984; A 1 R 1933 Bom, 43/; 
35 Bom, L R 946; 6 R B 172. 


. 52 
contemplated sum by way of fidelity 
guarantee. No agreement was ever con- 
e Ciuded and in that case it was held by 
Wadia, J. that the payees were the 
trustees of the payers in respect of that 
money. His decision went to appeal and 
whilst approving of his view it was re- 
versed upon another point. which was 


not argued before the learned Judge in 
the first instance. 


When the Company intimated to the 
creditor that there would be no concluded 
contract between them, in other words, 
when the Company withdrew its offer to 
makea contract upon the terms contained 
in an’ earlier letter (which they were 
entitled to do), the position of mere nego- 
tiation which bad then existed terminated 
and upon the letters which I have seen 
itis quite clear that the UOompany were 
holding this sum of Rs. 250 for the bene- 
fit of the creditor. I have been referred to 
several decisions, both Indian and English 
In re Hallett's Estate (2), Inre Hallett & Co. 
Ex parte Blane (3). James Roscol (Bolton), 
Lid. v. Winder (4). The tenor of all those 
decisions is that a fiduciary position hav- 
ing been established, it must be shown 
that the moneys received can be identitied 
as still in the hands of the recipient. That 
does not mean that the actual moneys 
paid over to a recipient and paid into 
his own banking account are traceable, but 
an equivalent sum. Subsequent with- 
drawais from the banking account, it is 
presumed, are first of all in respect of 
his own moneys and not as against the 
moneys which he was holding for the 
benefit of another person. As long as 
there is, in his possession, at material times 
Moneys of the total value of the sum held 
by him to the benefit of another, that 
other is entitled to take up the position 
that he has traced those moneys paid over 
by him. [f the balance is less than the 
moneys paid, then the principles set out 
py Mr. Justice Bergant in James Keoscol 
(Bolton), Lid. v. Winder (4) cited above 
apply, i. e. the payer is entitled to look to 
the recipient up to the amount of money 
remaining in his hands. The claim of these 
creditors 18 the only one of ite nature as 
far as l have been informed andthe sum 
which they paid into the hands of the Com- 

-° È) (1860) 13 Ch. D696; 49 LJ Oh, 415; 42 L T 421; 
28 W R732. 

(3) (1894) 2 Q B 237; 63 L J QB 573; 9 R2®; 70 L T 
361; 1 Manson 23; 42 W R305. - 

Oh. 286; 112 L T 121; 1915 
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pany, namely Rs. 250, aparently being 
stillin the hands of the Company, at the 
date of the winding up order, in my view 
they are entitled to be brought. within the 
benefits which s. 229, Companies Act, coupl- 
ed with the provisions of s. 52 (1) (a), 
Presidency ‘owns Insolvency Act, affords 
him. 

1 therefore hold that the sum of Rs. 250. 
out of the sum of Rs. 1,100 is in the 
words of s, 52 (i) property not divisible 
amongst the general body of creditors, in 
other words they are not entitled to that 
amount. Whether questions arise in regard 
to other secured creditors, I do no know. 
It may be a matter for subsequent appli- 
cation to the Court. So faras this matter 
is concerned, these creditors’ claim is 
allowed with costs. 


N.B. Petition allowed. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 85 of 1936 
August 1, 1938 
Z1a-UL Hasan, J. 
MANZOOR ALI KHAN AND OTSERS— 
DrrENDANTS—APPBLLANTS 


versus 
Maharaja PATESHWARI PRASAD 
SINGH —PLAINTIFE—RESPONDENT 
Limitation Act (IX of 1908), Sch. I, Arts. 
144— Possession—Presumption — Waste land 
boundary of person's land—Person's title to‘such — 
land established—Possession of waste land must be : 
presumed. h samt , 
Where the stripe of land in question 1s a piece 
of waste land lying onthe boundary of a persons 
land in village and title to the land has been ésta- 
plished in such person, it must be presumed that the 
land has been in such person's possession. 


S. O. A. against the order of the District 
Judge, Lucknow, dated December 2, 1935. 

Messrs. Niamtullah and S.C. Dass, for 
the Appellants. 

Mesa. M. Wasiand P. N. Asthana, 
the Respondent. 


Judgment.—This second appeal against 
a decision of the learned District Judge 
of Lucknow, who confirmed a decree of 
the learned Munsif, North Lucknow, arises 
out of a suit for possession of a stripe 
of land lying close to the Aninabad Road 
in the City of Lucknow originally brought 
by the Manager „Ë the Court ‘or Wards, . 
balfampur estate against the defendunts* 
appellants. : ` 

" ‘he “plaintiff's case was that the land. 
formed pari of village Dogawan which was 


for 


granted te the predecessor of the present 


1938 5 


holder of the -Balrampur estate by a sanad 
dated 1868, but that the defendants’ father’ 
had taken'unlawful possession of it and 
built a house thereon. 

_The defendants denied the plaintiffs 
title to the land, and alleged that it was 
originally the property of the Municipal 
Board of Lucknow, who sold it to the 
defendants’ father and the latter built a 
house on it at a cost of Rs. 10,000. I; 
was also pleaded that the plaintiff was 
not in possession of the land within the 
last twelve years, and further, that the 
defendants were protected bys. 41 of the 
Transfer of Property Act. 

The learned Munsif who tried the case 
overruled the pleas of the defendants and 
decreed the suit subject to the payment 
by the Plaintiff of compensation for the 
defendant's constructions, the amount of 
which was to be determined in the execu- 
tion department. The defendants filed an 
appeal against the trial Court’s degree 
but the appeal was dismissed by the 
learned District Judge who confirmed the 
decree of the trial Court. 

The appeal raises two Points, namely, 
(1) whether the plaintiff was in possession 
of the land within twelve years before 
the suit, and (2) whether the defendants 
-are protected by s. 41 of the Transfer 
of Property Act, On the latter Plea the 
learned District Judge held that as the 
father of the defendants at the time of 
purchasing the land from the Municipal 
Board in 1923 did not make the necessary 
inquiries as tothe ownership of the land, 
the defendants were not protected. This 
finding was not seriously challenged be- 
sue ae a ee the point was not 

ed by the lear 
appellant, earned Counsel for the 

n the question of limitation it is 
argued that the learned District Judge 
has wrongly placed the burden of proof 
on the defendants and that the case is 
governed by Art. 142 and by Art. 144 
of the First Schedule of the Indian Limita- 
tion Act. It is true that in view of the 
statement made in the plaint, the proper 
article applicable to the case is Art. 142 
and it is also true that the learned District 
Judge appears to have laid more stress 
on the failure of the gefendants to prove 
adverse possession than on the qtfestion 
whether or not the plaintiff had beeh in 
possession within twelve years next before 
the suit but at the Same time he came 
to the clear finding that the land jin suit 
did not belong to the Municipality and 
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that the Municipality was not in posses- 
sion of the land before the sale madeto, 
the defendants’ father on October 23, 
1922, The plaintiff has produced the sanad 
Ex. 9 which clearly shows that the village 
of Dogawan was granted by the Govern- 
ment to the predecessor-in-title of the 
present talugdar and Exs. 3,4, 6 and 8 
further prove the plaintiffs’ ownership of 
village Dogawan and the land in suit, 
forming part of that village. Indeed the 
plaintifis’ ownership ofthe Jand was not 
seriously disputed before ms. The findings 
of the lower Appellate Court that the 
land did not belong to the Municipality 
and that the Municipality was not in 
possession of, it are findings of fact which 
in view of what their Lordships of the 
Judicial] Committee have laid down in 
Walt Mohammad v. Mohammad Bakhsh 
L, R.57 I A 869 (1) and Anup Mahto v. Mita 
Dusadh L. R. 61 I. A. 93 (2). I have no 
jurisdiction to interfere with in second 
appeal. Moreover, as the stripe of land in 
question is a piece of waste land lying 
on the boundary of the plaintiffs property 
in village Dogawan and as title to the 
land has been established in the plaintiff, 
it must be presumed that the land has 
been in the plaintiffs’ possession. 

The appeal is, therefore, dismissed with 
cosis and the lower Oourt’s decree con- 
firmed. 

8. i Appeal dismissed. 

(1) 57 I. A. 889; 122 Ind. Oas. 316; A I R 
1930 PO 91; (1930) A L J 292; Ind Rul. (1930) PG 
121; 31 P LR 115; 34 L W 321; 32 Bom. L R 480; 
51 O LJ£l8: 11 Lah. 199; 59 M L J 54 (PO), 

(2) 61 TA 93; 147 Ind. Cas, 977; A I RI934P O 
5; 6R PO 104; 1934 O L R 253 15 P LT 115; 
1934 A L R361; 66 ML J298;38 O WN 365; 59 
O LJ 147; (193!) M W N 363; 39 L W 708; 13 Pat. 


254 (PO). 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1117 of 1936 
January 14, 1933 
B. K. MUKHERJEA, J. e 
JATINDRA NATH MALLICK AND OTdgERS 
—Derenvants Nos. 1 To 3 ann 5 To 26— 
APPELLANTS ° 
TETSUS 
SATYA KINKAR SAIN-—PLAINTIPP 
AND OTHERS —RESPONDENTS. £ 
Hasement—Lost grant—Principle of —Circwm* 
stances that no lawful grant could be made— Pre- 
sumption of legal origin, if arises—Highway— 
Public highway and village path—Distinction— 
Question whether pathway “is public or village path- 
way —Considerations in deciding. . 
The principle of lost grant is itself based on 
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good sense. But no presumption of legal origin i 
possible when the circumstances are saeh that A 
awful grant could be made. All grants must be 
subject to the right of the publie and even the 
rown cannot make a grant entitling a person to 
commit a publie nuisance, If, therefore, the exercise 
of the rights which a party claims amounts to an 
infraction of the rights of the public, no presumption 
or Pa Keal ee Neg properly be made, Harris 

. Ha esterfie and Attorney- 

Bera 2), seed on, ag hoa Bardens 

ere isa distinction between a public highwa: 
and a village path. A village path comes anger the 
description of the second class of rights intermediate 
between public and private rights. These rights 
belong to certain „Class of persons or certain por- 
tions of the public such as the free men of a city, 
the tenants of a manor, or the inhabitants of a 
Parish or village, and have their origin ordinarily 
in custom. A public highway, on the other hand, 
exists for the benefit of all the King's subjects, and 
its source ordinarily is dedication. 

In deciding whether a particular pathway is a 
public highway or a village pathway, it is not 
enough to say that there could be a public highway 
having no public place as any of its terminus. The 
entire evidence on the record relating tothe posi- 
tion of the pathway, the purposes for which it is 
used and the people who use it, together with the 
entries in the Oadastral Survey records should be 
considered by the Court and ‘a proper conclusion 
arrived at, as to whether the pathway in question is 
a village pathway or public highway. If, it is 
found to be a village pathway, the rights to which 
are vested in the villagers only, no question of 
injury to public rights would arise. Chuni Lal 
v. Ram Kissen (3), Kali Charan v. Ram Kumar 
Sardar (4) and Haris Chandra Saha v. Pran Nath 
(5), relied on. 

O. A. from the appellate decree of the 
Sub-Judge, Burdwan, dated March 4, 1936, 

Mr. Gopendra Nath Das, for. the Appel- 
lants. 

Mr. Phani Bhusan Chakrabarti, for the 
Respondents. 


` to a presumption of lost grant. 


Judgment.—This is an appeal prefer- 
red by some of the defendants and kaa 
out of a suit commenced by the plaintiff for 
a declaration that the defendants have no 
right to draw water from a tank known as 
Manna tank for irrigating the several plots 
of land described in schedule (Kha) of 
the plaint. There wasa further prayer for 
2 permanent injuncticn restraining the de- 
fendants from using the water of the said 
tank for purposes of irrigation. 

The plaintiff's allegations in substance 
are that the tank known as Manna Pukur, 
which is recorded as Dag No. 1212 in the 
settlement records was a khas tank of the 
landlords, and was never let out to a tenant 
= any dk oceasicn. In course of 

ime it silted up and became almost dry. 
In 1333 B. S., the plaintiff took lease of ie 


` tank from the landlords in the benami of 


defendante No. 27, and in 1337 B.S. he 
excavated the tank and made it deeper at 
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certain places. In 1340 É. S; the defendants 
took water from the said tank in the 
absence of the plaintiff and without’ his 
knowledge. They, however, expressed regret 
and the plaintiff did not take any further 
steps in the matter. But in 1341 B.S. 
they again took water, despite the plain- 
tiff's objection which necessitated the in- 
stitution of the present suit. The defence 
was that the defendants and their pre- 
decessors have been using water of the said 
tank from time immemorial, peacefully, con- 
tinuously, uninterruptedly and as of right 
and had thereby acquired easement rights. 
The 0.8. records, it is said, represented 
the true state of affairs and the plaintiff's 
story that the tank had become dry, and 
no rights of irrigation were exercised in 
Tespect of the same was not true. The 
trial Court substantially believed the de- 
fence version, and passed a decree dismiss- 
ing the main prayers of the plaintiff. In 
view however of his finding that the plain- 
tiff had re-excavated some portions of the 
tank and made it deeper, the Munsif allowed 
the defendants to draw water up to a- 
certain limit only, no rights being given 
over the portion which the plaintiff had re- 
excavated. Against this decision there was 
an appeal taken by the plaintiff to the 
lower Appellate Court. The Sub-Judge who 
heard the appeal, modified the decision of 
the Munsif on material points. The lower 
Appellate Court was of opinion, that from 
the evidence adduced on the side of the 
defendants, a presumption of immemorial 
user might be made, which would give rise 
The Court 
held, however, that with regard to the plots, 
which were situated to the north and west 
of a pathway describedin O. S. Dags 
Nos. 431 and 1124, this presumption would 
not arise, as these plots could not be 
irrigated from Manna tank without cutting 
a channel across the public pathway, 
which would amount to a public nuisance. 
In this view of the case, the Court of Ap- 
peal below gave the plaintiff a decree with 
regard to all the plots of land which were 
situated tothe west of Dag No. 431, and 
to the north and west of Dag No. 1124, 
With regard tothe remaining plots, bet- 
ween which and the tank in suit, the path- 
way did not intervene, the defendants were 
givefi a declaration of their irrigation 
rights, but these rights were to be exercised 
without’ digging any pit or channel, by 
the process which was known as melan in 
the locality, : 
Itis against this decision that the pre- 
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sent second appeal fas been preferred. Mr. 
Das who appears in support of the appeal 
has assailed-the propriety of the decision of 
the lower Appellate Court substantially on 
three grounds. He does not dispute the pro- 
Position of law, that no prescriptive right 
could be acquired to commit a public nui- 
sance; but what he says, in the first place, 
is that in the present case the right that is 
claimed by the defendants, is claimed not 
on the basis of prescription but on a pre- 
sumption of lost grant. He has argued in 
the second place that when the O. S. records, 
have recorded irrigation rights, in respect 
of the plots which lie to the north and 
west of the pathway, it must be presumed 
that the grant of irrigation rights was 
anterior to the commencement of the path- 
way, and the grant of the pathway was 
made subject to the irrigation rights. 
Lastly, it is said that the pathway was not 
a public highway but a mere village road, 
and any obstruction of the same would not 
amount to public nuisance, and would not 
repel a presumption of a lost grant. The 
first contention of Mr. Das cannot, in my 
opinion, be of much assistance to his clients. 
It is true that rights could be acquired by 
fiction of a -lost origin, where, as in the 
present case they could not be acquired by 
prescription. But no presumption of legal 
origin is possible when the circumstances 
are such that no lawful grant could be 
made. As was observed by Lord Loreburn, 
L. U. in Harris v. Earl of Chesterfield (1) 
the principle of lost grant is itself based 
on good sense. The lapse of time gradually 
effaces records of past transactions, and it 
is certainly not proper, that people should 
be dispossessed from the property which 
they and their predecessors had been enjoy- 
ing from time immemorial simply because 
they cannot prove as to how it originated. 
Itis for this reason that law makes the 
presumption that the original acquisition is 
lawful, unless it is shown that the grantees 
could not lawfully acquire that right or the 
facts show that it could not be acquired in 
the way which the law allows. 

Now it is an established proposition that 
all grants must be subject tothe right of 
the public and even the Crown cannot 
make a grant entitling a person to commit 
a public nuisance: Attorney-General v. 
Burridge (2). If, therefote, the exercise of 
the rights which the defendants claim 
amounts to an infraction of the rights*of 


(1) (1911) A O 623; 80 LJ Oh. 626; 105 LT 453; 
55 8 J 686; 27T LR 548. 
(2) (1822) 10 Price 350; 147 E R 335. 4 


JATINDRA NATH MaLLIOK V. SATYA KINKAR SAIN (OAL.) 


55 


the public, no presumption of their legal 
origin could properly be made. Mr. Das 
suggests in the next place, that the 
O. S. records which record the defendants’ 
rights of irrigation, in respect of all the 
plots in suit, including those which are 
beyond the pathway would raise a presump- 
tion that the rights were legitimately ac- 
quired and consequently it might be pre- 
sumed that they were acquired before any 
pathway came into existence. TheC. 8S. 
records are evidence of the state of things 
in existence at the time of their final 
publication. The records do not say that 
the irrigation rights were based on ancient 
grant or immemorial user. They were un- 
doubtedly recognized at the time when the 
records were prepared but we get no indica- 
tion-as to how, or when they were created. 
In the absence of any evidence adduced 
by the defendants, it would be difficult to 
say that from the O. S. records alone, a 
presumption could be drawn, that there was 
an ancient grantin respect of the irriga- 
tion rights prior to the existence of any 
pathway. This contention, therefore, cannot 
be accepted. 

The third contention of Mr. Das raises a 
question of some nicety. The Munsif held 
that the pathway recorded in Dags Nos, 431 
and 1124 was a village path over which the 
inhabitants of this particular village only 
had aright of way. He points out that the 
settlement plot No. 431 meets plots Nos. 411 
and 455 on the north, and both these plots 
are paddy lands, plot No. 1124 on the 
other hand meets plot No. 882 on the west 
which is another pathway ruaoning east to 
west. From its position in the map the 
Munsif concludes that the pathway was 
used as a passage for cattle and field-going 
people and there was no evidsnce of the 
Union Board asserting any right or control 
over it. The Sub-Judge in appeal expreased 
his opinion on the point as follows : 

“That it is a village pathway in the legal sense is 
also admitted. It connects at one end other village 
pathways and on the other a danga, which is used 
for pasture and acros3 it to the fields. A glance 
at the map would show that it is the only outlet 
of the villagers to the northern and eastern fields. 
In my opinion a nuisance caused to the village 
pathway would be congidered as a public nuisanca, 
inasmuch as a village path is a public pathway 
though it is used generally by a section of the 
public.” 

This involves, to my mind, a little conft- 
sion of ideas and the learned Sub-Judge had 
not cleafly appreciated the distinction bet- 
ween a public highway and .a village path. 
A village path comes under the edescrip- 
tion of the second class of rights inter- 
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mediate between public and private rights 
as pointed out in the well-known case in 
Chuni Lal v. Ram Kissen (3). ‘These 
rights” as observed by Wilson, J. 

“belong to certain class of persons er certain por- 
tions of the public such as the free men of a city, 
the tenants of a manor, or the inhabitants of a 
parish or village, and have their origin ordinarily 
in custom, A public highway, on the other hand, 
exists for the benefit of all the King’s subjects, and 
its source ordinarily is dedication.” 


This distinction, which has not infre- 
quently been overlooked was emphasized 
by this Oourt in Kali Charan v. Ram 
Kumar Sardar (4) and Haris Chandra 
Saha v. Pran Nath (5). An obstruc- 
tion of a village pathway does not ceme 
within s. 91, Civil Procedure Code, and if 
a person institutes a suit for establishing 
such rights, no special damage need be 
proved: Harihar Das v. Chendra Kumar 
Guha (6) and Harts Chandra Saha v. Pran 
Nath Chakravarti (7) affirmed in Letters 
Patent Appeal in Haris Chandra Saha v. 
Pran Nath (5). As the finding of the lower 
Appellate Court is vitiated by misdirection 
on a point of law, it is necessary, in my 
opinion, that the case should go back for a 
proper investigation of this point and this 
point only. It is not enough tosay that 
there could be a public highway having no 
public place as any of its terminus. The 
entire evidence on the record relating to the 
position of the pathway, the purposes for 
which it is used and the people who use it, 
togther with the entries in the Cadastral 
Survey records should be considered by the 
lower Appellate Court and a proper conclu- 
sion arrived at, asto whether the pathway 
in question is a village pathway or public 
highway. If it is found to be a public 
- pathway, the previous decision of the lower 
Appellate Court would stand. If, on the 
other hand, it is found to be a village path- 
way, therights to which are vested in the 
villagers only, no question of injury to 
public rights would arise. The Court would 
then consider as to whether having regard 
to this and other admitted facts of this 
casé, atitle by lost grant that is set out by 
the defendants was, to quote ihe language 
of the Judicial Committee, “in its nature 
practicable and reasonably capable of being 
presumed without doing violence to the 


. (8) 15 O 460(F B). 
(4) 18 Ind, Cas, 67;17 O W N 73, 
(5) 338 O LJ 3.7; 80 Ind. Oas. 195; A IR 1923 
Cal, 622, b 
A 23 OW N91; 49 Ind. Cas. 79; A IR 1919 Cal, 
(7) 26 © W N 587; 69 Ind. Oas. 910; A IR 1921 
Cal. 405. 
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probabilities of the case": vide Muhammad 
Mazaffar-al-Musavi v. Jabeda Khatun (8) 
at p. 1304. In any view of ‘the case, the 
finding of the lower Appellate Court that 
the defendants could take water only by 
the melan process would stand. The judg- 
ment and the decree of the lower Appellate 
Court so far as they relate to the plots 
north and west of the pathway are accord- 
ingly set aside and the appeal sent back for 
re-hearing on the point mentioned above. 
No order as to costs in this appeal. Further 
costs to abide the result. 

D. Case remanded. 

(8) 57 IA 195; 123 Ind. Oas. 722; A I R 1930 
P 0103; 57 O 1298; Ind, Rul. (1930) P 0:10, (1920) 
ALJ 377; 22 Rom. L R 633;51 C LJ 345,58 M L 
J 64; 34 C WN 462; 321, W 28:P O). 
“*Page of 57 I A.—{Ed.] 








. OUDH CHIEF COURT 
Criminal Revision SUNG A No. 27 of 
193 


August 1, 1938 
. Tomas, O. J. 
KANDHAI—AprLioant 
versus 
MUNICIPAL BOARD, Rat Barzini— 
Opposits PARTY 

Criminal Procedure Code (Act V of 1898), ss 342, 
540—Beamination of witnesses under 3, 540—Fatlure 
to examine accused subsequently is mere irregularity 
not fotal to trial une accused has been prejudiced 
— i rejudice. 

The ajarana A Should strictly follow the pro- 
visions of s. 342, Criminal Procedure Code, which 
applies both to‘: summons and warrant Cases. 

The failure to examine an accused person after 
examination of witnesses under s. 540 is a mere 
irregularity which is not fatal to the trial unless the 
accused has been prejudiced. In certain cases pre- 
judice to the accused may be presumed, h 

Cr. R. App. of an order of the Sessions 
Judge, Rae Bareli, dated January 23, 1938. 

Mr. Ali Mohammad, for the Applicant. 

Mr. H. N. Misra, for the Opposite Party. 

Order.—This is an application for re- 
vision against the order of the learned 
Sessions Judge of Rae Bareli, dated Janu- 
aty 29,1938, confirming the order of a First 
Class Magistrate of the same place dated 
October 1, 1937, convicting the applicant 
under Act II of 1916 (U. P. Municipali- 
ties Act.) h 

The applicant has been convicted under 


a. 155 0f the U.P. Municipalities Act for 


evasion of Octrol dues and sentenced to 
a’ fine of Rs. 60. = 

The’ Municipal Board of Rae Bareli 
filed a complaint in the Court of the 
District Magistrate of Rae Bareli against 
the applicant and two others, Dwarka and 
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Abdul Hafiz, “alleging that on July 17, 
1937, at about 34. M, the accused per- 
sons smuggled some articles liable to Octroi 
duty within the Municipal limits with the 
intention of causing loss io the Municipal 
‘Revenue. The evidence shows that infor- 
mation was conveyed to the Municipal 
staff beforehand and that they instructed 
Partab. Narain and Ambika Prasad peons 
to be on the look-out for the culprits. 

The applicant pleaded not guilty. The 
case was tried summarily. It appears that 
the evidence for the prosecution was 
closed on July 31, 1937, and defence on 
August 25,1937. The learned Magistrate 
after the close of the defence evidence, at 
the request of the prosecution, examined 
three witnesses under s. 540, Criminal Pro- 
cedure Code. 

The learned Counsel for the applicant 
has not challenged the findings arrived 
at bythe lower Courts but has contend- 
ed that asthe accused was not asked to 
. explain the evidence of the prosecution 
as required by the provisions of s, 342, 
Oriminal Precedure Code, on the whole 
case after the evidence under s. 540, Ori- 
minal Procedure Code, had been recorded, 
the whole trial was vitiated. The learned 
Magistrate has misconceived the provisions 
of s. 540, Criminal Procedure Oode. The 
evidence which he has recorded was not 
essential to the just decision of the case. 
He has tried to fill in certain gaps. In 
my opinion that evidence more or less is 
worthless. I am further of opinion that 
the Magistrate should have strictly follow- 
ed the provisions of s. 342, Criminal 
Procedure Code, which applies both to 
summons and warrant cases. But it ap- 
pears that the accused was examined in 
detail on July 28, 1937, though it was a 
summary trial, I am of opinion that the 
failure to examine an accused person isa 
Mere irregularity which is not fatal to the 
‘trial unless the accused has been pre- 
judiced. There ara cases in which pre- 
judice to the accused may be presumed, 
but in the present case I am neither pre- 
pared to presume nor to hold that the 
accused has in any way been prejudiced. 
The circumstances of this case do not 
justify the setting aside cf the orders 
passed by the lower Courts and ordering a 
de novo trial or quashing of the conviction. 

L accordingly dismiss the application. 

S. - Application dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 214 of 1933 
March 19, 1937 Š 
VENKaTARAMANA Rao, J. 
MAYA KONE— APPELLANT 
versus 
PERIASAMI KONE AND CTHERS— 
RESPONDENTS 

Hindu Law—Debts — Necessity and family benefit 
—Pro-note by manager to accommodate third person— 
Transaction resulting in purchase of land—Transac- 
tion and purchase not for necessity or family benefit 
—Major portion of purchase money from joint family 
fund—In tnsolvency proceedings against manager 
junior members successfully asserting their right to 
share in purchased land— Shares of junior members, if 
liable for debt on pro-note — Claim in insolvency, if 
amounted to ratification. 

The manager of a joint Hindu family cannot render 
the [amily estate liable by borrowing money for the 
purchase of other landsfor the family in the absence 
of a justifying necessity or benefit. 

To found a decision on the doctrine of ratification 
it must have beenclearly alleged and proved that the 
persons affirmed the transactions with full know- 
ledge of all circumstances attending the same. 

The Manager ofa joint Hindu family executed a 
promissory note to accommodate a third party and the 
transaction ultimately resulted in the purchase of 
land from such third party. The major portion of 
the purchase money came from the joint family fund 
but neither the pro-note nor the purchase of the land 
was for family necessity or benefit. In insolvency 
proceedings against the manager the junior members 
successfully asserted their right to a share in the 
property purchased as joint family property. In a suit 
on promissory note : 

Held, that the family property in the hands of the 
junior members wes not liable for the debt, Sub- 
ramania Chetty v. Chidambara Mudali (1) and 
Burrayya v. Ramayya (8), referred to. 

Held, also that the claim advanced by the junior 
members in insolvency proceedings did not amount to 
ratification, 


S. A. against the decree of the Sub- 
Judge, Madura, in A. S. No. 56 of 1932, 

Messrs K. Rajah Ayyar und G. S. Ven- 
katarama Iyer, for the Appellant. 

Mr. W. S. Krishnaswami Naidu, for the 
Respsndents. 


éudgment.—This second appeal arises 
out of a suit instituted by the plaintiff to 
recover a sum of Rs. 1,300 and interest 
thereon on a promissory note dated Janu- 
ary 16, 1924, executed in his favoun by de- 
fendant No.1. Defendants Nos. 2 and 3 
were impleaded as his undivided brothers on 
the ground that the debt was contracted by 
defendant No. 1 as the manager of the joint 
family for family purposes and for the bene- 
fit of the family of the defendants. Defendant 
No. 4 is the son of defendant No.1,‘and 4s 
such, he is sought to be made liable in addi- 
tion tohis being a member of the joint 
family. The suit was filed on October 3, 
1929. To get over the bar ofedimitation, an 
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endorsement of payment by defendant No.1 
dated January 12, 1927, was relied on. De- 
e fendants Nos, 2 and 3 pleaded that there 
was no family necessity to incur the said 
debt, that they became separate from de- 
fendant No. 1 in 1925 and that any payment 
or acknowledgment of liability thereafter 
by defendant No. 1 would not save limi- 
tation, Both the Courts have concurrently 
negatived the plea based on division. 

The only question therefore that remains 
for decision is whether the debt was incurred 
for family necessity or benefit which would 
render the defendants liable in respect 
thereof. The material facts necessary for 
the dispcsal of the said question are these. 
On October 15, 1919 (Ex. A-1) defendant 
No. 1 and one Tirumala Nadar became 
indebted to the plaintiff in the sum of 
Rs. 580 on a promissory note bearing the 
said date, The said liability was incurred 
by defendant No. 1 te accommodate the 
said Tirumala Nadar and therefore it was 
in nosense incurred forand on behalf of 
the joint family of the defendants. Defen- 
dant No. 1 was alsoindebted in respect of 
another sum of Rs. 300 on a promissory note 
(Ex. A-2) executed by him in favour of the 
plaintiff, which liability was incurred 
to accommodate his brother-in-law. There» 
fore this debt also was one which was not 
incurred for the benefit of the family. On 
December 21, 1921 (Ex. F) Tirumala Nadar 
executed a mortgage in favour of defend- 
ant No. 1 fora sum of Rs. 3,000 in and by 
which he mortgaged certain immovable 
property belonging tohim. The document 
recites that Rs. 1,550 was paid in cash and 
the balance of the consideration was stipu- 
lated to be paid for by defendant No. 1 
undertaking to discharge the debt due under 
Ex. | in favour of the plaintiff and the 
other debts of Tirumala Nadar. On August 
16, 1923, Tirumala Nadar executed two 
sale deeds (Exs. G and H) bearing the same 
date in and by which he conveyed the 
property mortgaged under Ex. F and other 
property to defendant No. 1. Ex. H was 
for a sum of Rs. 2,500 and it was stipulated 
therein that the property conveyed there- 
under was subject to a mortgage in favour 
of one Nageswara Ayyar for Rs, 1,400 and 
the balance was to bein partial discharge 

* of Ex. F. The othersale deed Ex. G was 
for Rs 1,000 in discharge of the balance due 
under Ex. F. Subsequent tothe execution 
of these two sale deeds, defendant No. 1 
executed in favour of the plaintiff Ex. A, 


the suit note for Rs, 1,300, part thereof. 


pe Rs. 840, the 


amount due under 
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Ex.A l1 and part thereof Rs. 460 being 
the amount due under Ex. A-3. Tbe 


recital in the said promissory note is to this 
effect: 

“Regarding the promissory note executed by me 
and Tirumale, Nadar on October 5, 1919 (Ex. A-1), 
the amount due from me alone under the said 
pro-note, upon my purchasing the said Tirumala 
Nadar's land is Rs. 840." 

It will be seen from these transactions 
that all theloans incurred up to the date 
of Ex. F by defendant No.1 were for the 
benefit of Tirumala Nadar and Ex. F itself 
was to accommodate Tirumala Nadar. It 
was for a sum of Rs. 3,000 and a part 
thereof was advanced out of the joint 
family funds. The remaining consideration 
was the liability undertaken by defendant 
No. 1 for discharging the indebtedness of 
Tirumala Nadar. It cannot, therefore, be 
said that the transaction Ex. F was for the 
benefit of the joint family. Further, on 
August 16, 1923, when the sale deeds Exs. G 
and H were taken, Rs. 2,100 only remained 
due under the ‘mortgage and apparently ` 
Rs. 900 was paid by Tirumala Nadar. From 
the evidence it does not appear how and 
when that sum of Rs. 900 was paid and 
why the said sum of Rs. 900 was not 
utilized in the discharge of the liability 
undertaken under Ex. F by defendant 
No. 1. So far as the sale covered by 
Ex. H is concerned, the property conveyed 
thereunder was admittedly subject to a 
prior mortgage. 

As pointed out by the learned Subordi* 
nate Judge, taking the most favourable 
view of the transactions, a sum of Rs. 820 
due and payable under Ex. A-1 must be 
deemed to represent a portion of the sale 
price payable under Exs. G and H and 
Ex. A must be deemedto be a borrowing 
for the said purpose. But it has not been 
established in this case that the mortgage 
or the sales were transactions entered into 
for the benefit of the family. The manager 
of a joint Hindu family cannot render the- 
family estate liable by borrowing money 
for the purchase of other lands for the 
family in the absence of a justifying neces- 
sity or benefit. In Subramania Chetty v. 
Chidambara Mudali (1) a mortgage of the 
joint family property was executed 
by the managing member of the joint 
Hindu family for the purpose of purchas- 
ing other lands for the family; out of 
Rs. 10,000 paid for the purchase of the 
propetty,- Rs. 4,000 was “borrowed on a 
mortgage of the joint family property. In 

(1) 41 ML J 459; 69 Ind. Oas. 756; 141 W 495; 
(1921) M*W N 740. 
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a suit on the mortgage, the minor members 
of the family disputed their liability to 
pay the debt. Their Lordships, Sadasiva 
Tyer and Spencer, JJ., following an earlier 
decision in Subramania Nadan v. Rama- 
swami Nadan (2) held that it was not 
competent for the managing member to 
mortgage the family lande so as to bind 
the junior members’ share therein and 
exonerated the minor's interest in spite of 
the fact that the purchased lands became 
an accretion to the joint family property. 
If the principle of these decisions is to be 
followed, there can be no question that 
defendants Nos. 2 and 3 are not liable for 
the suit claim. 


But Mr. Rajah Ayyar contends that 
defendants Nos. 2 and 3 must be deemed to 
have ratified the act of defendant No. 1 in 
incurring the suit liability. How he puts 
this contention is this: Defendant No. 1 
was adjudicated insolvent in 1927; in insole 
vency proceedings defendants Nos. 2 and 3 
successfully asserted their right to a share 
in the property purchased under Exs.G and 
H as joint family properties; and therefore 
even though the transactions under Exs. Q 
and H may not have been for any family 
necessity or benefit, they must be deemed 
to. have affirmed the same and all the 
liability incurred in connection therewith. 
But what they stated was that certain 
properties were purchased in the name of 
the insolvent and 
maneger of the joint family from and out 
of the joint family funds and the insolvent 
had no exclusive right to the properties. 
So far as the properties purchased under 
Exs. G and H are concerned, the statement 
is partly true, as a major portion of the 
purchase money came out of the joint 
family funds. I do not see how a claim 
advanced under such circumstances can be 
said to amount to ratification. To found a 
decision on the doctrine of ratification, it 
must have been clearly alleged and proved 
that the defendants affirmed the transac- 
tions with full knowledge of all the circum- 
stances attending the same. As pointed 
out by the learned Subordinate Judge in 
para. 6 of his judgment, on the evidence on 
record, it is not possible to find a case of 
ratification. Mr. Rajah Ayyar asked me to 
raise an issue on this*point and remand 
the case to the lower Court for a finding 
thereon. But, as no definite plea of ratifi- 
cation was raised in the pleadings and no 
evidence specifically dire¢ted in regard 


(2) 25 M L J 563; 21 Ind, Cas, 656. 
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thereto and as the remand would necessi- 
tate fresh evidence, I am not inclined to 
accede to his request. 

In these circumstances, the plaintiff is 
not entitled to a decree against the joint 
family properties in the hands of defend- 
ants Nos. 2 and 3: in my opinion the decree 
passed by the learned Subordinate Judge 
was proper and is similar to the cne passed 
in Burrayya v. Ramayya (3). In the re- 
sult, the second appeal fails and is dismiss- 
ed with costs. Leave to appeal refused. 

Nes. Appeal dismissed. 


(3) 47 M 449; 78 Ind. Cas. 90; A IR 1924 Mad. 472; 
64 M L J 49; 19 L W 67; (1924) M W NN 42, 





OUDH CHIEF COURT 
Civil Revision Application No. 6 of 1938 

August 3, 1938 
Tromas, ©. J. 

PUTTOO LAL—APPLICaNT 

versus 

EWAS ALI AND ANoTsER— 
OpProsITE PARTY 

Civil Procedure Code (Act V of 1908), O. XX, r. 4, 
s. 115—~Smail Cause Court, judgment of—Duty of 
Court—~Judgment must be intelligible, enabling High 
Court to decide whether decree or order is according 
to law—Practice—Duty of Court. f f 

The Judge is expected to apply his mind to the 
decision of a Small Cause Court case as carefully as 
he would apply his mind tothe decision of a re- 
gular suit. Under O. XX, r. 4 of the Code of Civil 
Procedure, a Judge in a Small Oause Court suit 
need not write lengthy judgments. He can reduce 
his remarks to a minimnm, but this minimum must 
be intelligible, thus enabling the High Court in 
revision to satisfy itself whether the decree or order 
passed by the learned Judge was according to 
law. 

O. R. App. of the order of the Judge, 
Small Cause Court, Lucknow, dated Decem- 
ber 15, 1937. 

Mr. H. D Srivastava, for the Applicant. 

Mr. P. N. Asthana, for the Opposite 
Party. 


Order.—This is an application in re- 
vision under 8. 25 of the Small Cause 
Courts Act against the judgment ard the 
decree of Mr. G. S. Verma, Judge, Small 
Cause Court, Lucknow, dated December 15, 
1937. . 

The plaintiff sued to recover Rs. 40-8 
being the priceof wood sold to the de- 
fendant. The defendant pleaded payment. 
The suit was contested by the defendant.’ 
The glaim was decreed by the learned 
Judge of Small Cause Court. I find there 
is no judgment according to law in 
this, case. The order is as follows ;— 


“Suit is decreed Rs. 55-8 with ge 


< 
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Rupees 7-8 are disallowed for excessive 
damages claimed.” ` 

It isimpossibie te treat this order as the 
judgment of the Court. Under O. XX, 
T. 4 (1) of the Code of Civil Procedure, 
the judgment of a Court of Small Cause 
must contain the point for determina- 
tion and the decision thereon. The Judge 
is expected to apply his mind to the de- 
cisiin of a Small Cause Court case as 
carefully ashe would apply his mind to 
the decision of a regular suit. Under 
O. XX, r. 40f the Code of Civil Procedure 
a Judge in a Small Cause Court suit need 
not write lengthy judgments, He can 
reduce his remarks io a minimum, but 
this minimum must be intelligible, thus 
enabling the High Court in revision to 
satisfy itself whether the decree or order 
passed by the learned Judge was accord- 
ing to law. The order of the learned 
Judge does not show what the suit or 
the defence was in this case. I would 
have sent back this case to the Court 
concerned for writing a judgment accord- 
ing to law, but the learned Judge, who 
tried the case, is no longer a Judge of Small 
Cause Court. : 

I accordingly allow the application with 
costs, set aside the judgment and decree, 
‘and order a re-trial of the case. 

6. Application allowed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1660 of 1936 
May 10, 1937 
Barns, J. 
SANT RAM-—DzORER-HOLDHR— APPELLANT 
VETSUS 
BUTA KHAN—JUDGMENT-DEBTOR— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 60 (c)— 
“Agriculturist”, meaning of—Mere owner of land, if 
OE et ae agricnltorist” as used in s. 60, Civil Pro- 
cedure Code, must be strictly construed and it denotes 
a husbandman and a person who carries on and makes 
his living by tillage and not amere owner of land. 
Bawa Gurbakhsh Singh v. Ghulam Qadir (l), follow- 

er eke law referred to.] Ta 
9. C. A. from the order of the District 
Judge, Gujranwala, dated August 24. 1936. 

Mr. D. N. Aggarwal, for the Appellant. 

Mr. Abdul Karim, for the Respondent. 


Judgment.—Four houses of the judg- 
ment-debtor Buta Khan having e been 
attached in execution, he claimed exemp- 
tion under s. 60*(c) as an agriculturist. 
The execilting Court held that he did not 
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himself cultivate any Ifmd‘and was not an 
agriculturist within the meaning of that 
section and dismissed the objection. He 
preferred an appeal to. the District Judge, 
who affirmed the finding that Buta Khan 
did not till any land ‘with his own hands’, 
but considered that this was not necessary 
and held him to be an ‘agriculturist’ on 
the ground that his main source of liveli- 
hood was agriculture. He accordingly 
upheld the objection and ordered the 
houses to be released from attachment. 
From this decision, Sant Ram has appealed. 
The word ‘agriculturist’ has not been 
defined in s. 60(c), Civil Procedure Code, 
and must be understood in its dictionary 
sense. It was held in Bawa Gurbakhsh 
Singh v. Ghulam Qadir (1) that the term 
‘agriculturist’ as used in the section: must 
be strictly construed and that it denoted 
a husbandman and a person who carries 
on and makes bis living by tillage and not . 
a mere owner of land. This view has been, ` 
I believe, consistently followed in this 
province and not been dissented from. A 
similar interpretation was placed on the 
word by a learned Judge of this Court 
recently in Gurbakhsh Singh v. Lal Chand 
Darshan Lal (2). 

The learned District Judge has relied 
on Abdullah v. Anjuman Dehi of Mauza 
Bariar (3), Rubine v. Balwantrat Ram- 
narayan Trividi (4) and Muhammad Akbar 
yv. Harbans Singh (5) in support of his 
view that a person whose main source of 
income is agriculture is an agriculturist 
even if he did not till the land himself. 
But I do not think these rulings lay down 
any proposition contrary to that laid down 
in Bawa Gurbakhsh Singh v. Ghulam Qadir 
(1). The latter ruling was in fact relied 
upon in Abdullah v. Anjuman Dehi of 
Mauza Bariar (3). Rubine v. Balwantrai 
Ramnarayan Trividi (4) waa also relied 
upon in the same ruling, but the head-note 
appears to ba somewhat misleading. In 
Rubine v. Balwantrat Ramnarayan Trivedi 
(4) the judgment-debtor had leassd 150 acres 
of land, some of which he had let out 
again to tenants and some he tilled by the 
aid of his servants. One of the witnesses 
stated that the judgment-debtor used to 
supervise cultivation. But it was held that 
this did nct justify a finding that he was 

G) 4é7PR1897, ° 

(3A P LR 333; 164 Ind. Cas. 690; A I R1936 
Lah.737; 9 RL 149. > 

(3) A I'R 1928 Lah. 132; 105 Ind. Cas, 45. 

(4) A I R 1923 Bom. 12; 105 Ind. Cas. 795. 


(5) A IR 1936 Lah. 532; 161 Ind, Qas. 16;8RL 
661. e 
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personally engaged in agricultural labour. 
The lower Cow bed held in that case that 
the defendant's only business was agricul- 
ture, but it was held that this was not 
sufficient. Muhammad Akbar v. Harbans 
Singh (5) it was found that the judgment- 
debtor had not even proved that his main 
source cf income was agriculture. But 
this did not mean that if the main source 
of livelihood was agriculture, this would have 
been sufficient to declare the judgment- 
debtor to be an agriculturist within the 
meaning of s. 60, Civil Procedure Oode. 
In fact -the learned Judge who decided 
that case relied in the course of his judg- 
ment on the fact that the jadgment-debtor 
did -not cultivate the land himself and 
also referred to Madras and Bombay High 
Court rulings in Muthuvenkatarama Red- 
diar v. Official Receiver, South Arcot (6) 
and Jiwan Bhaga v. Hirav Bhaiji (7) in 
which it was held that the term ‘agricul- 
` turist’ must be interpreted in the strictest 
‘ pense for the purpose of the exemption 
under s. 60, Oivil Procedure Code, and 
that a large landed proprietor, even 
though his sole income is from land, is not 
an agriculturist within the meaning of 
cl. (e) of that section. In the present case, 
it has been found that the judgment debtor 
does not cultivate land himself. His 
statement shows that he owns houses in two 
places and he has kept his two wives in 
one village and a mistress in another. He 
apparently owned a considerable area of 
land,- but he is said to have gifted some 
of it tohis sons. His statement also shows 
that he was for some-time carrying on 
some business in United Provinces. In 
view of these facts, the decision of the 
trial Court was, in my opinion, correct. I 
accept the appeal and restore the order of 
the trial Court with costs throughout. 


D, Appeal allowed. 
(6) 49 M 227; 92 Ind. Oas. 596; A I R 1926 Mad. 350; 
50M Ld 90. 

(7) 12 B 363. 


OUDH CHIEF COURT; 
iSecond Rent Appeal No. 38 of 1936 
August 3, 1938 
Tuomas, O. J. AND Zta-uL Hasan, J. 
BINDRA PRASAD— : EFENDANT 
—APPELLANT 
versis - o 
Raja Bahadur SURAJ BAKHSH e 
SINGH—PLaIntirr—Reseonpant® 
Local Government Resolution (U. P. Revenue 
(b) Department) No. 4308-I-B, dated October 28, 
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1932, cl. 9 (9 — Applicability to ex-proprietary® 
tenants~ Oudh Rent Act (XXII of 18-6), s 7-A— 
La-proprigtary tenancy, when commences—Execution 
sale of proprietary rights—Hz-proprietary tenancy 
commences on date of sale, 

Clause 9 (f) of the Revenue (6) Department re- 
solution of the Local Government U. P), 
No. 4308-I-b, dated October 28, 1932, applies only to 
those tenants who obtained land from the zemindar 
in 1339 or 1340 F. and agreed to pay a certain 
amount of rent and does not apply to ex-proprietary 
tenants whose rent is fixed by Court. Uma Nath 
Bakhsh Singh v. Chandrapal Singh (3), relied on. 

Section 7-A of the Oudh Rent Act, clearly shows 
that a person becomes an ex-proprietary tenant as 
soon as his proprietary rights are transferred, 
Where, therefore, a person's proprietary rights are 
sold in execution of a deciee, the transfer of prop- 
Tietary right takes place onthe date of such gale 
and the person becomes an ex-propriectary tenant of 
his sir onthat date and it is of no consequence 
when the purchaser cbtains actual possession. 
Gadadhar Prasad v, Sri Dhar (2), referred to. 


S. R. A. against the decree of the District 
Judge, Sitapur, dated January 21, 1936. 

Messrs. Akhlaque Hussain and K. N. 
Tandon, for the Appellant. 

Mr. B. N. Shargha, for the Respondent. 


sudgment.—This second rent appeal 
against an appellate decree of the learned 
District Judge of Sitapur arises out of a suit 
for arrears of rent, brought by the plaintiff- 
respondent Raja Bahadur Suraj Bakhsha 
Singh against the defendant-appellant, 
Bindra Prasad. 

The claim was for recovery of Rs. 109-3-0 
as rent for the whole of 1341F. and for 
Kharif 1342 F. in respect of certain 
plots of village Sidhauli. The facts are 
that the defendant: appellant was proprietor 
of a 7-4uth share of 1-dthof Mohal Raghubar 
Dayal in village Sidhauli. This share was 
morigaged by him tothe plaintiff-respon- 
dent, ‘I'he latter put the mortgage in suit 
and obtamed a decree in execution of 
which the mortgaged share was sold and 
purchased by the plaintiff-respondent 
himself on September 21, 1931. The 
plaintiff-respondent obtained pcssession of 
fhe share in 1341 F. and in 1934 he 
applied to the Revenue Gourt for fixation 
of ex-proprietary rert on the defendant- 
appellant's sir. On this application the 
following order was paesed by the Revenue 
Oourt :— 

“I think the Tahsi/dar’s suggestions are reasorable, 
The ex-proprietary tenant is certainly entitled to 
remissions of rent like other tenants of the mohal 
on account of natural calamities and slump in prices. 
This he will get in addition to the remission he is 
by right entitled to as an ex-proprietary tenant” 
that is, to the extent of one-fourth of the rent pay- 
able By statuatory tenants for similar plots, No 
permanent remission on account of calamities, ete 


? 


can be allowed in the rent itself, This remu 
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Will vary from Year to year according to the 
remissions allowed by the Government. Rupees 74-5-0 
is fixed as the annual ex-proprietary rent of the sir 
plots in suit” 

This order was passed on August 23, 1934, 
and the present suit for arrears of rent was 
filed on March 4, 1935. 

The defendant contended that the plaint- 
iff was not entitled to rent for Kharif 1341 
F. as the ex-proprietary rent was fixed 
after that and as the defendants’ pro- 
prietary share was under the management 
of a Receiver upto August 23, 1934. He 
also claimed that he was entitled to remis- 
sions on account of slump in prices like 
statutory tenants. 


The trial Uourt accepted the first plea and 
held that the plaintiff was not entitled to 
rent for Kharif 1341, but overruled the 
defendants plea that he was entitled to any 
remission on account of slump in prices. 
The plaintiff-respondent submitted to this 
decree but the defendant appealed to the 
learned District Judge who agreed with 
the findings of the trial Court and dis- 
missed the defendants appeal. He has 
now come up in second appeal to this 
Oourt. 

The only point urged on behalf of the 
appellant is that he is entitled to get a 
remission of rent on account of the slump 
in prices which statutory tenants have been 
getting by order of Government since 
1339 F. To this the reply on behalf of 
the plaintiff-respondent is that the Revenue 
(b) Department resolution of the Local 
Government No. 4308 I B dated October 28, 
1932, which deals with remissions cf rent 
and revenue on account of slump in 
prices is not applicable tothe defendant- 
appellant and in support of this assertion 
reliance isplaced on cl. 9 (f) of the said 
resolution which runs as follows :— 

“That there should not be remission of rent in 
the case of new tenants who have taken up land in 
1339 or for 1340". ie 

It is argued that as the plaintiff-respon- 
dent obtained possession of the snare 
purchased by him in auction only in 1341 
F. the defendant-appellant became an 
ex-proprietary tenants in that year and 
that he should be deemed to be a “new 
tenant who has taken up landin 1339 or 
for ,1340 F. We are unable to accept 
this argument. In the first place, cl. 9 (f) 
£ the resolution appears to us to apply 
: those tenants who obtained land 
inaar in 1839 or 1340 F. 
a certain amount of rent 
“ly to ex-propri8tary 
ke _ is fixed by Oourt, 
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We are supported in this conclusion by 
the following remark gf ‘he Board of 
Revenue in Uma Nath Bakhsh Singh v, 
Chandrapal Singh, 11 O. W. N. 1562 
1):— : 

( ee rent fixed by order ofa Court in an enhance- 
ment suit on the basisof rates evolved on the basis 
of rentals obtaining in the pre-slump period is not 
the same thing as a rent agreed on between the 
landholderand tenant on afresh admission after the 
slump began“. 

This was no doubt a suit for enhance- 
ment of rent but the remark just quoted is 
sufficient to show that cl. 9 (f) of the 
resolution referred to above applies only 
to agreements for rent newly ‘entered 
into by the tenant and the land holder 
in 1339 or 1340 F. In tho second 
place, it is not correct to say (and the 
learned District Judge was also in error in 
giving a finding to this effect) that it was 
only in 1341 F. when the plaintiff-rezpon- 
dent obtaiued possession of the share pur- 
chased by him that the appellant became 
an ex-proprietary tenant, Section 7-A of 
of the Oudh Rent Act clearly shows that a 
person becomes an ex-proprietary tenant as 
soon as his proprietary rights are trans- 
ferred. The transfer of the appellants’ pro- 
prietary rights in the present case took 
place on September 21, 1931, when his share 
was sold and purchased by the respondent. 
The appellant, therefore, became an ex- 
proprietary tenant of his sir on that date 
and it is of no consequence when the 
auction-purchaser obtained actual posses- 
sion of the share purchased by him, so that 
he was a tenant on the date of the Govern- 
ment resolution mentioned above, and as. 
such was entitled to the remissions prè- 
scribed by that resolution. The case of 
Gadadhar Prasad v. Sri Dhar, 1935 
O. W. N. 1196 (2) is a parallel case in which 
the Board of Revenue held that where ex- 
proprietary rent is fixed by order of the 
Court on the basis of rentals obtaining in 
the pre-slump period, the tenant will be 
entitled to claim temporary remissions of 
rent on account of fall in prices in the same 
way asother tenants get remissions. Itis 
argued by the learned Counsel for the 
respondent that this decision of the Board 
of Revenue applies toa case in which ex- 
proprietary rent has been fixed on the 
basis of pre-slump rates of rent and that 
in the present case there is nothing to show 
that the appellants rent was so fixed. 
We think there is né force in this argument. 
The order of the learned Assistant Oollector 


(1) 110 W N 1562, 
(2) 1935 O W N 1198. 
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quoted above clearly shows on the face of 
it that the app®llants rent was fixed on the 
basis of pre-slump rates. 

We are of opinion that the Courts below 
were wrong in holding that the appellant 
was not entitled to remissions on account 
of the fall in prices like statutory tenants, 

The appeal is, therefore, decreed with 
costs and as there is no material on the 
record to determine the amount of remis- 
sion admissible to the appelant, we 
remand the case to the trial Oourt through 
the learned District Judge of Sitapur for 
determining the amount of remissions that 
the appellant is entitled to in the rent for 
Rabi 1341 F. and Kharif 1342 F. and 
to pass a decree in favour of the respondent 
after allowing those remissions. 

B. Appeal decreed. 





| RANGOON HIGH COURT 
First Oivil Appeal No. 102 of 1936 
July 13, 1937 
Roperts, O. J. AND SHARPE, J. 
Oaptain O. R. SMITH—APPELLANT 
VETSUS 
Mes. HEPTONS l'ALL—RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XXXIV, 
r, 3 (4) — Equitable mortgage — Personal remedy— 
Cause of action for personal remedy—Sale of mort- 
gage property—Separate cause of action, if arises— 
Execution of fresh promissory note for balance due 
after three years from date of mortgage, if valid 
acknowledgment within meaning of 3. 19, Limitation 
Act (LX of 1908) — Contract Act (IX of 1872), s. 25 
(3)—-Agreement, if should, in terms, refer to barred 

A promissory note was given for the mortgage-debt 
on the same day when an equitable mortgage was 
created. Three yeare later, a fresh promissory note 
was executed by the mortgagor for the balance due on 
the loan. Subsequently the mortgages instituted a 
suit on the mortgage. In execution of the decree, 
he got the property sold, But the sale proceeds 
being insufficient he filed an application fora per- 
sonal remedy : 

Held, that no separate cause of action for the per- 
sonal remedy accrued after the mortgaged property 
was found on sale to be insufficient to satisfy the 
mortgage debt. There was one cause of action only 
which accrued upon the date of the mortgage trans- 
action and the suit having been filed more than 
three years after the mortgage transaction, the per- 
sonal remedy was barred, the right to this remedy 
being part ot the original transaction. Jangi Singh 
v. Chandar Mai 3), relied on, 

Held, also that by the terms of s. 19, sub-s, (1), 
Limitation Act,an acknowledgments in writing ofa 
liability, to permit of u fresh period of limitation, 
shall be computed fiom the date of the acknowledg- 
ment only where the ucknovwiedgment is madg before 
the expiration of the period prescribed. Consequent- 
jy the fresh promissory note having been executed 
after the personal remedy was barred’ could not 
operateas an acknowledgment within the meaning 
ot 8, 19, even though the plaintiff could‘have sued on 
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the promissory note which wes a new promise undér 
5. 25 (3), Contract Act. ae. 

Under s. 25 (3;, Contract Act, it is not necessary 
that a new promise should refer in terms to the 
barred debt. Abdullakinv. Maung Ne Dun (1), relied e 


on. 


F. O: A. from an order of the High 
Court in U. R. S. No. 26 of 1934. 

Mr. Talukdar, for the Appellant. 

Mr. Paget, for the Respondent. 


a 

Roberts, C. J.—This appeal arises out 
of an action which was brought by Mr. 
Charles Arthur Petley against the appel- 
lant for a declaration that the plaintiff 
was a mortgagee by deposit of title deeds, 
for the usual mortgage decree,and for a 
personal decree against the defendant. The 
mortgage arose, by way of security for a 
loan (originally of Rs. 35,000) and the 
plaint was filed on January 13, 1934, 
‘The mortgage by deposit of title deeds 
took place on June 6, 1929, and on the 
same day a promissory note was given by 
the defendant for the amount of the morte 
gage debt. After a preliminary consent 
decree there was a sale of the mortgaged 
property in November 1935, and as the 
sale proceeds were insufficient to re-pay 
the mortgage debt, the plaintiff desired to 
have recourse to O. XXXIV, r. 3 (4), which 
runs as follows : , 

“Where the proceeds of the sale are not sufficient 
for the payment of the money due to the plaintif 
or any other party to the sut and the balance due 
to the plaintiff or such other party is legally 
recoverable by him from the ‘mortgagor, the Court 
shall, on application made in this behalf by the 
plaintiff or some other party, pass a decree against 
on mortgagor personally for the payment of such 

aliance. 


On June 14, 1932, the defendant by 
his promissory note promised to pay to 
the agent of the plaintif the sum of 
Ks, 26,000 which sum (it is pleaded) was 
the balance due on the Ks. 38,000 
formerly lent. Thie promissory note was 
not a renewal of the former note so us to 
keep the personal remedy alive. This 
remedy was barred by limitation on June 
6, 1932, and thereafter, in my opinion, 
the balance due in respect of the” mori- 
gage suit ceased to belegally recoverable 
trom the mortgagcr by the plaintif by 
reason of the provisions of s. ly, bimi- 
tation Act. But on June l4, 1932, there was 
(within the meaning s. 25 (8), Oontract 
Act) a new promise to pay a debi barred by 
the law of limitation. 1 agree with Mr. 
Page's argument that it is not necessary 
that such an agreement should refer in 
terms tothe barred debt, See Abdullakin 
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e vi 
v. Maung Ne Dun (1). This new promise 
could have been enforced within the time 
allowed by the Limitation Aci, namely three 
Years, it could have been sued upon, and the 
suit, if necessary, could have been stayed 
pending the ascertainment of the sale pro- 
ceeds. But the only action taken by the 
plaintiff was to file the suit with which we 
are at present dealing ;he then sought to 
say that the second promissory note was a 
promise to pay the mortgage debt and 
that after the sale proceeds proved insuffi- 
cient, there was a balance due to him 
which was legally recoverable from the 
mortgagor. The learned trial Judge thought 
that the cause of action on the mortgage 
and the cause of action on the deficiency 
were quite separate and distinct. But in 
my opinion no separate cause of action for 
the personal remedy accrued after the 
mortgaged properly was found on sale to 
be insufficient to satisfy the mortgage 
debt: Chattar Mal-v. Thakuri (2). There 
‘was one cause of action only which accrued 
_upon June 6, 1929, and I cannot agree that 
“another cause of action has emerged in 
the course of the mortgage suit.”. I hold 
therefore that at the date of institution of 
the suit the balance sought to be recovered 
had ceased to be legally. recoverable in 
that suit, though it is doubtless true that 
the promissory note of June 14, 1932, 
might have been sued upon at that date. 
As was said by Aikman and Griffin, JJ. in 
Jangi Singh v. Chandar Mal (3): 

“On an application under s. 90 (Transfer of 
Property Act, 1882) it‘is the date of filing the suit 
which has to be looked to in-considering the question 
whether the balance is legally recoverable from the 
defendant,” 


A decree under O. XXXIV (which corres- 
ponds to s. 80, Transfer of Property Act) 
cannot be obtained when at the date of filing 
of the suit the personal remedy in the mort- 
gage suit is barred. The difficulty in which 
the respondent, the legal representative of 
the deceased plaintiff finds herself, appears 
to me to be this. The cause of action on the 
mortgage suit is all one and the same, 
and thus the personal remedy upon it was 
time-barred before action was brought. 
The giving of a promissory note not in 
renewal of the personal liability so as to 
save the mischief of limitation but so as 
to constitute a new promise under s. 25 (3), 
Contract Act, could not alter the pre- 


(1) 7 R 292; 119 Ind. Oas. 738; A 1R1929 Rang. 
210; Ind. Rul. (1929) Rang. 306. 6 

(2) 20 A 512; A W N 1898, 133. 
. (3) 80 A 388; A.W N 1908, 161;5 A L J 670, 


11710 


existing cause of action though it did give 

rise toa new one. But the Waintiff never 
sued upon it. Accordingly owing to his- 
failure to keep the personal remedy alive 
by complying with the provisions of s. 19, 
Limitation Act, his cause of action arising 
on June 6, 1929, became, so far as it relates 
to an application under O. XXXIV, barred 
by limitation: and in like manner his failure 
to bring an action on the new promissory 
note is fatal to his cause of action. What 
the respondent has sought to do is to try 
and set up the new cause of action as 
though in some way it had re-created the 
old one. But, for the reasons stated and 
in the light of the authorities cited, I am. 
of opinion that she cannot do this and 
that the appeal must accordingly . be 
allowed. i 


Sharpe, J.—This case really lies with- 
in a very small compass, althougb the 
able arguments addressed to us on both 
sides have been somewnat lengthy. -It is 
said, and I think it is rightly said, that 
the present appeal raises a point of con- 
siderable importance affecting the practice 
of the Court in the matter of mortgage 
suits generally. It is, therefore, desirable 
if this case: is to be reported and our deci- 
sion acted upon as laying down: some new 
general principle, that the material facts 
of this case should be stated at the outset, 
so that when it is hereafter sought to 
apply our present decision to some other 
case, it may be readily ascertained whe- 
ther the facts of such other case are 
sufficiently in agreement with the facts-of 
this case to require this- decision to be 
followed, The present casé has unfor- 
tunately been through many vicissitudes, 
but the following are tue only facts now 
material, On June 6, 1929, the plaintiff 
(who has since died and whuse place upon 
the record has been duly taken by his 
legal representative Mrs. O. H. Hepton- 
stall) through his agents Balthazar & Son, 
Ltd. lent Capt. Clement Smith the sum 
of Rs. 395,010. On the same date Oapt. 
Smith deposited with the plaintifs said 
agents the title deeds of the Allandale 
Hotel, Rangoon, and ‘he also, on the same 
date, gave Balthazar & Son, Ltd., a promis- 
sory note for Rs. 35,000, for value received 
payable on demand, and bearing interest 
at the rate of 9 per cent. per annum. 
Oapt.*Smith re-paid Rs. 9,000 of the princi- 
pal’gum lent, and. on June 14, 1932, he 
gave Bafthazar & Son, Ltd. a second pro- 
missory note, this time for Rs. 26,000 for 
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value received, payable on demaod and 
” bearing intere€t as the like rate. 

“On January 13, 1934, the plaint in the 
present suit was presented, and by it the 


Plaintiff alleged in para b that there was” 


then due to him “the sum of Rs. 26,000 
by way of principal upon the said mort- 
gage together with the sum of Rs. 585 
by way of interest for three months to 
December 31, 1933". No mortgage had 
actually been referred to earlier in the 
Plaint, but the implication undoubtedly 
was that there had been a mortgage by 
deposit of the said title deeds to secure 
an advance of Rs. 26,000, which was 
stated by the plaintiff in para. 1 of his 
plaint to have been: made to Vapt. Smith 
on June 6, 1929. ‘That was an inaceu- 
> Tate statement of the position, but it was 


accepted as correct by the defendant in ` 


para. 1 of his written statement. The 
plaint concluded with a prayer for the 
following reliefs: (a) a declaration that 
he was a mortgagee by deposit of title 
deeds, (b) the usual mortgage decree, and 
(c)a personal decree against the defend- 
ant By para, 13 (b) of his written 
statement, the defendant submitted that 
the plaintiff was not entitled to a personal 
or any decree in that the alleged debt, if 
any, was barred, The plaintiff by bis fur- 
ther written statement in reply stated 
that the said mortgage debt was not 
barred by limitation by reason inter alia 
of the second promissory note for Rs. 26,000 
given by the defendant on June 14, 1932. 
On December 13, the suit came on for 
hearing betore Leach, J. and issue No.3 then 
formulated was “Is the claim barred by 
the law of limitation ?” 


a preliminary mortgage decree in the 
usual form was passed by consent, in 
which decree it was declared that the 
amount due to the plaintiff by the defen- 
dant was the sum of Rs. 27,776 being as to 
Rs. 26,000 the amount due to the plaintiff 
for principal on the mortgage and as to 
Rs. 1,776 for costs of suit. The amount so 
found due was not paid by the defendant 
within the time specitied in the prelimi- 
nary decree, and on July 25, 1935, a final 
decree for sale of the property was passed 
in the absence of the defendant. For rea- 
sons which do not appear, there was 
expressly excluded frem the final decree 
the usual declaration as to extinguish- 
ment of the morigage- and the rigbi to 
redeem the same, except as to the right to 
obtain a personal decree against the 
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On the following- 
day, before the conclusion of the hearing, ` 
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defendant for any balance unpaid. On’ 
November 28, 1935, the property mentioned 
in the final decree was sold: the net 
proceeds of that sale anounted ta ony « 
Rs. 19735. The sale was confirmed on 
January 18, 1936, and four days later the 
Court granted a certificate under O XXI, 
T. 94, of tae Oode of Civil Procedure. As 
the net proceeds of sale were found insuifi- 
cient to pay the amount dua to him, 
the plaintiff on February 27, 1936, filed 
an application under para. 3 (4) of the Order 
substituted by this Court for O. XXXIV, 
(xr. 6 of which had in its turn replaced s. 90, 
Transfer of Property Act) for a personal de- 
cree for a balance of Rs. 8,882 1-10 being the 
decretal sum of Rs. 27,776 plus further ia- 
terest and costs and less the not proceeds of 
sale. The defendant filed his objection on 
March 19, 1936, and in para. 4 thereof, he 
submitted that the application for a per- 
sonal decres was out of time. That 
application finally came to be heard on 
April 7 of the present year, by Braund, J. 
who then granted the plaintiff a decree 
against the defendant for the said sum of 
Rs. 8,882-1-10 with interest thereon at 
the Court rate from February 1936. Tne 
present appeal is from that decision, and 
the only ground now relied upon by the 
defendant appellant is the fifth ground in 
his memorandum of appeal dated July o, 
1936, namely that the learned Judge snould 
have held that the relief by way of personal 
decree is barred by limitation. 

The point of law is in a nutshell. The 
whole appeal turns upon the meaning of 
the two words “legally recoverable" in 
what in this Court is para. 3 (4) of 
O. XXXIV. The appeliant has urged it 
upon us that there is only one cause of 
action here, giving rise both to the relief by 
way of final decree for sale and also to tha 
additional remedy by way of a personal 
decree for the balance. That isa view which 
was rejected by the learned Judge below, 
woo peld that there were tw) separate 
causes of action. In the course of his judg- 


ment Braund, J. said : 

“The cause of action on the mortgage and the 
cause of actionon the deficiency are, to my mind, 
quite separate and distinct. It does not follow 
that the latter will ever arise and at the com- 
mencement of a mortgage suit it does not exist. 
No money is recoverable from the mortgagor in 
this country until the security has been rea- 
lized. I do not for a moment believe that the 
personal liability is part of the original cawse. of , 
action in a mortgage suit, as a mortgage suit is 
understood and known in this country.” : 

The learned Judge is there referring to 
the allimportant distinction, which he - 
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Rad pointed out at the beginning of his 
judgment, between the characteristic of a 
mortgage in this country, which divorces 
»the remedy on the security from the 
personal remedy (for in India a mort- 
gage does not necessarily import a personal 
obligation to re-pay) and that characteristic 
of an English mortgage which gives a re- 
medy by way of personal recovery from the 
mortgagor, Mr. Talukdar on behalf of the 
-appellant submits that this conception in 
the mind of the learned Judge of a dual 
cause of action is wrong, and his authority 
is the joint judgment of Aikman and 


Griffin, JJ. in Jangi Singh v. Chandar Mal 


(3), where it was held that the right to 
such a personal decree as is here applied 
for was a part of and arose out of the origi- 
nal mortgage transaction and that it was 
the date of filing the suit which had to be 
looked. at in considering the question whe- 
ther the balance is legally recoverable from 
the defendant. It being conceded by both 
parties that the .appropriate limitation of 
time in the present case is three years, it 
is therefore contended on behalf of the 
appellant that, as this suit was filed more 
than three years after the origina] mort- 
gage transaction, the balance, for which a 
personal decree has ncw ‘been passed, was 
not “legally recoverable.” Mr. Paget on 
behalf of the respondent relies upon two 
grounds as entitling his client to retain the 
personal decree which has been passed by 
Braund, J. In the first place, Mr. Paget 
takes up a position mid-way between Mr. 
Talukdar's stand-point of a single and com- 
plete cause of action arising at the date of 
the mortgage transaction and the learned 
Judge's decision that there are two distinct 
causes of action. He says that his client's 
cause of action, though a single one, was 
capable of being split into two parts and 
that that part of it which entitled him to 
a personal decree was not complete until 
after the actual sale of the property and 
the ascertainment of the deficiency: hence 
asthe application under O. XXXIV was 
made within three years of the ascertain- 
ment af the deficiency it was not time-barred 
and the deficiency was legally recoverable 
from the mortgagor. Mr. Paget's second 
groynd is that even if the date of filing the 
suit is the material date to be considered 
the second ‘promissory note of June 14, 1932, 
was an acknowledgment by the defendant 
‘of his liability in respect of the balance of 
the mortgage debt and the present,suit 
was brought within three years from the 
- giving of the second promissory-note, 
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In my judgment it is impossible to say 
either that there were twoecadses of action 
or that the single cause of action was divi- 
sible into two parts Tomy mind the case 
in Jangi Singh v. Chandar Mal 3), men- 
tioned above, concludes the matter so far 
as concerns the first part of the respon- 
dent’s right to a personal decree was a 
part of, and arose out of, the original mort- 
gage transaction. In the opening sentence 
of his judgment, Braund, J. called atten- 
tion to an all-important matter which must 
be borne in mind, namely that the present 
proceeding is not a suit but an application 
in a suit. The latter words truly and cor- 
rectly state thə position that this is an 
application in an existing suit. A cause of 
action must be complete before the filing of 
a plaint. Nothing arising after action 
brought can either create a new, or com- 
plete a then incomplete, cause of action 
entitling the plaintiff to any relief in that 
same then existing suit. I therefore think 
that the respondent's first point must be 
rejected. I also think that the respon- 
dent's second -point fails. By the terms of 
s. 19, sub-s. (1), Limitation Act, an ack- 
nowledgment in writing of a liability, to 
permit of a fresh period of limitation, shall 
be computed from the date of the ack- 
nowledgment only where the acknowledg- 
ment is made before the expiration of the 
period prescribed. In the present case the 
only acknowledgment upon which any 
attempt can be made to rely is the promis- 
sory-note of June 14,1932. That was made 
after the expiration of three years from the 
original mortgage transaction and is, there- 
fore, of no assistance to the respondents Dy 
way of an acknowledgment. For these rea- 
sons, therefore, I agree with my Lord the 
Chief Justice that this appeal must be 


allowed and the personal decree by 
Braund, J. set aside. 
D. Appeal allowed. 


ALLAHABAD HIGH COURT 
Full Bench 
Miscellaneous Case No. 319 of 1937 
April 29, 1938 
IQBAL AHMAD, HARRTES AND 
. RAOHHPAL BINGA, JJ, 
HAR PRASAD—DEcREE-HOLDER 
persus 
SEWA AND ofaERs—J UDGMENT: DEBTORS 
U. P, Agriculturists’ Relief Act CXXVII of 1934), 
8.5 — Phrase ‘any decree for money’, meaning 0f— 
Amount advanced to agriculturist — Agriculturist 
agreeing to sell sugarcane produce to creditor and 
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advance to be ir@tedeas price of sugarcane so delivered 
— Sugarcane crop also hypothecated—Portion of crop 
only sold—Decree obtained by creditor for balance— 
Advance held was loan—Decree held ‘money decree’ and 
agriculturist entitled to instalment decree. 

The phrase ‘any decree for money’ ins. 5, U. P. 
Agriculturists’ Relief Act hasa restricted meaning 
and it means a decreefor money passed upon the 
basis ofan advance in cash or in kind or upon the 
basis of a transaction which substantially amounts 
to a loan within the meaning of the Act. 

The judgment-debtors who were egriculturists 
entered into an agreement with the decree-holder 
who was the owner of a sugar factory. By that 
agreement the decree holder advanced to the judg- 
ment-debtors a certain sum and such advance was 
stated tobe inthe agreement in relation to the sale 
of sugarcane produce and the area of such sugarcane 
was specified in the agreement. The judgment- 
debtors also hypothecated this sugarcane crop to 
the decree-holder. The judgment-debtors also 
covenanted that they would deliver the entire sugar- 
cane crop of the area specified to the decree-holder 
and the money advanced, was to be treated as pay- 
ment or part payment for sugarcane so delivered. 
The judgment-debtors only delivered sugarcane worth 
lesser than the advance and consequently the decree- 
holder brought a suit and obtained a decree for the 
balance and proceeded to realizeit by attachment 
and saleof the crop of the judgment-debtor. The 
judgment-debtor thereupon applied to get the decree 
converted into an instalment decree under s. 5, U. P. 
Agriculturists’ Relief Act: ` 

Held, that it was impossible to regard advances 
made to the cultivators as payment in advance of 
the purchase price. Upon thetrue construction of the 
agreement a sum was advanced by the decree-holder 
to the judgment-debtore by way of loan within the 
meaning of the Agriculturists' Kelief Act. That 
being 80, a decree passed upon the basis of that trans- 
action was a decree for money within the meaning of 
s. 9, U. P. Agriculturists’ Relief Act. Accordingly 
thejudgmént-debtors were entitled to have that decree 
converted into an instalment decree, 


Misc. Case, Order on reference..submitted 
by Munsif, Pilibhit, dated March 8;1437. 


Mr. G. S. Pathak, for the Decree-holder. 
‘Opinion 


Harries, J—This isa reference by the 
learned Munsif of Pilibhit under O. XLVI, 
r. 11, Civil Procedure Code, arising out of 
an application under the U. P. Agriculturists’ 
Relief Act of 1934. The matter originaliy 
came before a Bench of this Court and by 
an order dated March 28, 1938, that Bench 
referred the matter to the learned Chief 
Justice for the constitution of a larger 
Bench. The case has therefore come before 
this Full Bench. On July 17, 1934, the 
judgment-debtors who are admittedly agri- 
culturists as defined in the U. P. Agricul- 
turists’ Relief Act, entered into an agreement 
with the decree-holder R. B. Sahu .Har 
Pershad who is the owner of, a sugar 
factory at Pilibhit. By that agreement the 
decree-holder advanced to the judgment- 
debtors a sum of Rs. 1,086 and. such 
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advance is stated to bein thé agreement 
in relation to the sale of sugarcane produce 
for the year 1342 Fasli and the area of 
such sugarcane is specified in the agree- 
ment. The judgment-debtors also hyp sthe- 
cated 225 bighas kham of this sugarcane 
crop to the decree-holder. The judgment- 
debtors also covenanted that they would 
deliver the entire sugarcane crop of the 
area specified to the decree-hclder at the 
rate of Rs. 36 per 100 maunds and the 
money advanced, viz. Rs. 1,086 was to be 
trealed ag payment or part payment for 
sugarcane so delivered. It is then provided 
that if on account of any terrestrial or 
celestial calamity there is a failure by the 
judgment-debtors to deliver the whole or 
any portion of the crop, then they are to 
be liable for the return of the money 
advanced together with interest at the rate 
of 1 per cent. per mensem from the date of 
the agreemcn's 

As we have stated this agreement was 
entered into on July 17, 1984, and it is 
clear that the sugarcane crop mentioned 
in the agreement would not be in a fit state 
to be harvested and ready for delivery 
until the end of January or the beginning of 
February 1935. It appears that the judg- 
ment-debtors only delivered sugarcane 
worth Ks. 135-15-6 and consequently tne 
decree-holder brought a suit No. 15 of 1936 
in the Court of the learned Munsif. Under 
the terms of the agreement he could have 
recovered a large sum by way of damages, 
but he abandoned his claim for damages, 
and limited his claim to the balance of 
the sum advanced together with interest at 
the rate stated in the agreement. An es 
parte decree was passed in favour of the 
decree holder by the learned Munsif on 
March 30, 1936, and thereafter the decree- 
holder proceeded to realize the decretal 
amount by attachment and sale of the 
crops belonging to the judgment-debtors. 
The judgment-debtors thereupon filed this 
application in the Oourt of the learsed 
Munsif praying that the decree passed 
against them should be converted into an 
instalment decree under the provisions of 
s 5, U. P. Agriculturiste’ Relief Act. They 
contended that the advance of Rs. 2,086 
made by the decree-holder to them was a 
loan within the meaning of that term as 
used in the Agriculturists’ Relief Aet and 
further that as they were agriculturisis 
both at the time the loan was made and 
at the time of the suit, they were entitled 
to have the decree *converted into an 
instalment decree under 5, 5 of “the Act. 
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The decree-holder on the other hand 
contended that though the judgment-debtors 
were agriculturists, they were not entitled 
to the benefit of the provisions of s. 5, 
U. P. Agriculturists’ Relief Act, inasmuch 
as the transaction which was entered into 
between them was not a transaction by 
way of loan as defined by the Act. The 
jadgment-debtors in answer to this conten- 
tion contended that even if the transaction 
was not one of loan that made no differ- 
ence because s. 5, U. P. Agriculturists’ 
Relief Act was in terms applicable to any 
money decree. They, therefore, contended 
that even if the decree passed against 
them was not a decree passed on the basis 
of a loan or a transaction which was sub- 
stantially a loan, yet they were entitled to 
have the decree converted into an instal- 
ment decree. The learned Munsif who heard 
the application came to the conclusion that 
very substantial points of law were in- 
volved and that it was desirable that these 
points should be referred to the High 
Oourt. He points out in his reference that 
a large number of similar cases were pend- 
ing in his Court and that it was most 
desirable that an authoritative pronounce- 
ment should be obtained upon the points 
involved at the earliest opportunity. He 
therefore referred the following two ques- 
tions to this Court: 

“L Whether the provisions of fixing instalments 
under s. 5, U. P. Agriculturists’ Relief Act, are so 
general in their scope astoapply to any decree for 
money irrespective of the fact whether the same was 
obtained on the basis ofa loan or otherwise? 

2. Whether the advance of a part or whole price 
ofthe sugarcane contracted to be sold, as in the 
case before us, would come within the definition 
of the term ‘loan'as defined by the U. P. Agricul- 
turists’ Relief Act and can instalments be granted 


under the provisions of s. 5, U.P. Agriculturists’ 
Relief Act ?” ý 


It is necessary for us in this judgment to 
discuss at length the first question submit- 
ted by the learned Munsif. In another case 
Shah Chaturbhuj v. Shah Mauji Ram (1), 
decided by this Full Bench on April 28, 
1938, we considered this question and held 
that the phrase ‘any decree for money’ in 
s. 5, U. P. Agriculturists' Relief Act, has 
a restricted meaning and ‘that it only 
applies to decrees for money passed upon 
the“ basis of loans as defined in s.z (10), 
Agriculturisis’ Relief Act. In short, ‘any 
decree for money’ means a decree for money 
.passed upon the basis of an advance in 
cash or in kind or upon the basis of a trans- 
action which substantially amountseto a 


(1) AI R 1938 All. «456; 1938 A L J 628; 1938 
ALR 690, e 
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loan within the meaning, o&the Act, “We 
therefore answer the first question accord: 
ingly. The answer tothe second question 
depends upon the true vonstruction uf the 
agreement of July 17, 1934, entered into 
between the parties. It has been strenu- 
ously contended by Mr. Pathak on behalf 
of the decree-holder that the advance of 
Rs. 1,086 was in substance and in fact a 
payment in advance of part of the purcuase 
‘price. If that were so, then it might well 
be argued that the decree in question was 
not a decree based upon a loan as defined 
by the Act but a. decree for damages for 
breach of an agreement to sell oy claim 
for return of the purchase money at the 
consideration had wholly failed. We, how- 
ever, are unable to agree’ with this view. 
In our judgment the transaction entered 
into between the parties on July 17, 1934, 
was substantially a transaction by way of 
loan. Tne agreement commences with the 
statement that the executants have taken 
a sum of Rs. 1,086 by way of advance 
though it is stated that such an advance is 
in connection with or in relation to the 
sale of certain sugarcane. Farther, the 
judgment-debtors hypothecated 225 bighas 
kham of the sugarcane crop and the pur- 
pose of that undoubtedly was to give the 
decree holder security for the money which 
he- advanced. The judgment-debtors also 
agreed to deliver to the ‘decree-holder the 
whole of the sugarcane ¢rep in an area 
specitied, -but as we have pointed out such 
would not be ready: for delivery until many 
months had elapsed. [tis also abundantly 
clear that the decree-holder protected him- 
self in the event of the judgment-debtors 
failing to deliver any crop because lb is 
stated that if owing to any calamity the 
crop was destroyed, the decree-holder was 
entitled to the return of his money with 
interest at the rate of 1 per cent. per 
mensem. 

There was cleariy no sale of the crop in 
this case because under the agreement the 
crop still remained the property of the 
judgment-debtors and such could not have 
been the case if there had been un cuband 
out sale. Accordingly it cannot be said that 
the advance of Rs. 1,086 was a piyment in 
advance of part of the purcaase price on a 
sale of the crop. At most there was only 
an agreement to sell tne ciop when it was 
fit fox delivery. ae 

In our judgment this transaction in sub- 
stante amounted to an advance ora loan 
of Rs. 1,086 which wassecured by hypothe- 
cation of certain sugarcane crop and fur 
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ther the partiés efitered into an agreement 
whereby the judgment-debtors agreed to 
sell their sugarcane so as to ensure that 
the decree-holder would obtain re payment 
of the money advane-d to him. In effect 
the agreement to sell the sugarcine crop is 
a security given to the decree holder for 
the money which he had advanced, It was 
clearly intended that he should receive 
back his money by delivery of the sugar- 
cane crop under the agreement to sell. 
These transactions are not uncommon and 
in our view where there is no out and out 
sale it is impossible to regard advances 
made to the cultivators as payment in 
advance of the purchase price. In substance 
and in faci these advances are in the nature 
of loans to enable the cultivators to. pro- 
duce and harvest their crop and an agree- 
ment to sell the cropina way of ensuring 
that the lender or purchaser receives back 
his money. In our view upon the true 
construction of this agreement of July 17, 
1934, a sum of Rs. 1,086 was advanced by 
the decree-holder to the judgment-debtors 
by way òf loan within the meaning of the 
Agriculturists’ Relief Act. That being so, 
a decree passed upon the basis of that trans- 
action was adecree for money within the 
meaning of s. 5. U. P. Agriculturists’ Relief 
Act. Accordingly the judgment-debtors are 
entitled to have that decree converted into 
an instalment decree because admittedly 
they were agriculturists both at the date of 
the transaction and atthe date of the suit. 
We accordingly answer question No. 2 in 
the affirmative. Let the record be returned 
together with a copy of the judgment of 
this Full Bench in Shah Chaturbhuj v. 
Shah Mauji Ram (1). 


s. Answer accordingly. 





OUDH CHIEF COURT 
Execution of Decree Appeal No. 55 of 1936 
August 4, 1938 

Zia UL Hasan AND Yorks, JJ. 
SURAJ BAKSH SINGH —Osszoror 
—APPELLANT 
VETSUS 
PHALDAN SINGH—Dgorge HoLDER— 
RESPONDENT 
.Execution—Bzecuting Court, when can refuse to 
execute decree—Suit by guardian on behalf of minor 
dismissed awarding costs to defendant—Ordér not 
stating against whom costs awarded—Liability: of 


ward—Haecuting Court can refuse to exeaute decree 
garmet him. 

rdinarily a Court executing a decree cannot go 
behind the decree and has no power to entortas 
any objection asto the validity of the decree’or as 
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to the legality of the character of the decree, but 
this is only true jn a case when a Court passing the 
decree had got jurisdiction to pass it, but where 
the Court passing the decree was inherently in- 
competent to pass the decrees and had absolutely no 
jurisdiction to pass it, its decree is a nullity and 
no question of the validity of the decree arises in 
such a case and an execution Court can refusa to 
execute the decree on the ground of its being a 
nullity inthe sense ofits not being 8 decree at all 
in the eye of law. Ram Narain v. Suraj Narain 
(1) and Sheo Behari Lall v. Makrand Singh (2), re- 
lied on. 

The case of a Court passing a decree against a 
person who isnot before itis no better than that 
of its passing a decree against a dead person, 

Where, therefore, a suit brought by the guardian 
of a minor on behalf of the ward is dismissed on 
the ground that the ward had attained majority 
three years before the suit, awardiug costs to the 
defendant, the order, however, omitting to make 
specific mention of the person against whom the 
costs were being awarded, the ward cannot be made 
liable for the costs, he, strictly speaking, not being 
a party to the suit. The executing Court can, 
therefore, refuse to execute such decree against him. 
Govindan Nadar v. Natesa Pillai (3), referred to. 


Ex. D. A, against the order of the Civil 
Judge of Partabgarh, dated August 27, 1938. 

Mr. S. C. Dass, holdiag brief of Mr. Radha 
Krishna Srivastava, for the Appellant, 

My, Nazir-ud-din, for the Respondent, 


Order. — This execution of decree 
appeal against an order of the learned 
Oivil Judge of Partabgarh, who reversed 
an order of the learned Munsif of that 
place, arises out of the following circum- 
stances: 

In August 1918, the present appellants’ 
mother Musammat Bishunathi obtained a 
certificate of the appellants guardianship 
from the Court of the District Judge in 
which it was stated that the appellant 
would come of agein October, 1934. On 
July 20, 1933, Musammat Bishunathi filed 
& suit against the present respondent 
and others on behalf of the present ap- 
pellant inthe Court of the Munsif, Par- 
tabgarh, professing to act as the next 
friend of the appellant. The suit was 
contested by the present respondent one of 
whose pleas was that the suit was 
barred by time having been brought more 
than taree years after the plaintiffs 
attaining majority. The Court went into 
this question and holding that the plaintif 
had attained majority more than three 
years before the suit, dismissed it as time- 


barred and awarded costs to-the respondent, ° 


On July 15, 1935, the present respondent 
appliéd for execution of the decree so far 
as it related to engis awarded to him against 
the present appellant. Tne appellant filed 
objecti.ns mainly on the ground that as he 
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wasno party to the decree awarding ccsts 
to the respondent, he was not Hable. 
*This objection was upheld by the exe- 
cuting Court, the learned Munsif of Par- 
tabgarh, The defendant respondent filed 
an appeal against that order and the 
learned Civil Judge in appeal reversed 
the first Court's order and directed that 
the execution case should be proceeded 
with. Against this order of the learned 
rte Judge, the present appeal has been 
filed. 

We are of opinion that the order 
of the lower Appellate Court cannot be 
sustained. When the Court which was 
dealing withthe suit found that the plaint- 
iff had attained majority more than three 
years before the suit, it had, to our minds, 
no jurisdiction to proceed with the suit as it 
was not properly brought and should 
have either dismissed it or allowed the 
plaintiff to amend the plaint and fileit 
as a major. In Ram Narain v. Suraj 
Narain, 110. W. N. 169(1) it was held 
by a Full Bench of this Oourt that 
ordinarily Court executing a decree cannot 
go behind the decree and has no power 
to entertain any ` objection as to the 
validity of the decree or as to the 
legality of the character of the decree, 
but that this is only true in a case when 
a Court passing the decree had got 
jurisdiction to pass it, but where the Court 
passing the decree was inherently incom- 
petent to pass the decree andhad abso- 
lutely no jurisdiction to pass it, its decree 
isa nullity and no question of the vali- 
dity of the decree arises in such a case 
(vide p. 177* of the report). This princi- 
ple was later confirmed by another Full 
Bench of this Court in Sheo Behari Lall 
v. Makrand Singh, 1935 O. W. N. 654 (2) in 
which it was held that an execution Court 
can refuse to execute a decree on the 
ground of its being a nullity in the sense 
of its not beinga decree at all in the 
eye of laweither for want of inherent 
jurisdiction to pass it or for any other reason 
(vide "p. 660). It was remarked by the late 
Mr. Justice Srivastava at p. 6577: 

“Ags regards the personal jurisdiction the most 
familiar instance is that of a case in which a 
decree is passed against a dead person. In 


a case it needs no argument to say that the 

decree is not a decree at all in the eye of the 

. 4.11 O WN 169; 147 Ind. Oss, 1209;A I R 

1934 Oudh 72: 6 R O 368(F B). 

(2) (1935) O W N 654; 155 Ind. Cas, 759; 1935 O L 

R 361; 7R 0619; AIR 1935 Oudh 358; 116 Luck. 
187 


such 





Pags of 110. W. N. |Æd.] 
{Pages of 1935 O. W. N.—[Ed.] 


SURAJ BAKSH SINGH v. PITALDAN sINGH (OUDH) 


17710 


law and can be disregarded as a‘Qullity on account 
of absolute lack both of personal and inherent 
jurisdiction by any Oourt before which it is 
presented.” 


It seems to us that the case of a Court 
passing a decree against a person who 
is not before it is no better than that 
ofits passing a decree against a dead 
person. Of course the Court in the pre- 
sent case could and should have award- 
ed ccsts against the lady who brought 
the suit as next friend of the present 
appellant andit may be presumed that 
that was the intention of the Court in 
passing the order for cosis; but the 
omission of the Court to make specific 
mention of the person against whom costs 
were being awarded does not, in our opi- 
nion, render the present appellant, who 
was etrictly speaking, no party to the 
suit, liable. We know of no law or pro» 
cedure, andthe learned Counsel for the 
respondent has not becn able to point out 
any, which authorizes the Court to pass 
a decree against a person who is no party 
to the particular proceeding before it. 
The learned Counsel for the réspondent 
relies on the case of Govindan Nadar v. 
Natesa Pillai, A I R 1932 Madras 7 (3) but 
in that case also it was held that if a 
decree is apparently a nullity, so that 
without going behind it the executing 
Court can see from its face that it is void, 
the executing Court is not bound to exe 
cute it (vide p. §&*). 

It was also argued that the suit was in 
reality brought by the appellant but that 
as it was brought more than three years 
after the plaintiffs attaining majerity, it 
was filed inthe next friendship of his 
mother in order to avoid the plea of 
limitation. This may possibly be so but 
this does not render the appellant liable 
under the decree as it stands and we con- 
sider that the remedy of the respondent 
lies either in executing the decree against 
Musammat Bishunathi or in getting the 
appellants liability established by a 
regular suit. 

The order of the learned Munsif was, in 
our opinion, quite correct and must be 
restored. The appeal ie, therefore, allowed 
with ecsts,the order of the lower Appellate 
Court set aside and that of the first res» 
tored. 

S. o . Appeal allowed, 

(3) A I R1932 Mad. 7; 135 Ind. Oas, 314; 61M L 
J 526; 34 L W 808; Ind. Rul. (1932) Mad. 74. 

“Page of A. I. R. 1932 Mad —[#ad.| 
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MADHAS'HIGH COURT 
Second Civil Appeal No. 281 of 1932 
e March 10, 1937 
VENKATARAMANA Rao, J. 
SENGAVA NAICK AND ANOTHER—- 
APPELLANTS 
VETSUS 
PERUMAL REDDIAR AND OTHERS 
— RESPONDENTS 
Mortgage—Mortgage of properties A and Bto S— 
Subsequent mortgage of properties A and O teD— 
Sale of items A and B to Sin discharge of mortgage 
debt—Decree in favour of D subject to mortgage of S 
—Purchase of items A and Q by Pin execution— 
Suit bySon his mortgage held maintainable and 
question of marshalling did not arise — 8 held only 
eas to sum proportionate to value of property 


A person first mortgaged properties A and B to S$ 
and subsequently mortgaged properties A and C to 
D. The mortgagor then sold properties A and B to S 
in discharge of the mortgage debt. D brought a suit 
on hismortgage and impleaded S as a party. A com- 
promise decree was passed by which D agreed to a 
decree being passed subject to prior mortgage of S. 
The properties A and C were purchased by P in exe- 
cution of this decree. S then brought a suit to 
enforce his mortgage. P contended that the suit 
was not maintainable and that S could not sue to 
recover the mortgage amount without deducting 
therefrom the value of the property B retained by him 
under the sale in his favour: 

Held, that the suit by S to enforce his mortgage 

was maintainable. Polayya Dora v. Anantha Patro 
(1), followed. 
_ Held, also that no question of marshalling arose 
in the case, asunder s. 8i, Transfer of Property Act, 
as it stood before the amendment, which governed the 
case, D had notice of the mortgage in favour of S, 
S therefore could not recover the entire mortgage debt 
but only a sum proportionate to the value of the pro- 
perty A over which mortgage in his favour subsisted. 
Ponnambala Pillai v. Annamalai Chettiar (2) and 
Bisheshwar Dial v. Ram Sarup (3), followed. 

8. C. A. against the decree of the Sub= 
Judge, Ramnad at Madura, in A. S. No. 151 
of 1929. l 


Mr. K. S. Ramabhadhra Ayyar, for the 
Appellanis, 

Mr. T. R. Srinivasa Iy:r, for the Res- 
pondems. 

dudgment.—The point for decision in 
this second appeal lies within a narrow 
compass. The material facts are as fol- 
lows: On September 29, 1910, one 
Aiyyappa Naick executed a registered deed 
of mortgage in favour of one Sundara 
Reddi for Rs. 150 payable on September 
29, 1911. The said mortgage comprised 
two sets of properties described in Schs. I 
and II to the plaint. By virtue of an 
assignment dated Juné 30, 1916, *from 
Sundara Reddi, the rights under the said 
mortgage became vested in the plaintiffs. 
The said Aiyyappa Naick died subsequent 
to the date of the mortgage and his widow 
Lingammal executed a mortgage on April; 
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£0, 1920, to defendant No. 1 in and bY 
which she mortgaged the properties in e 
the said Sch. I and also some other 


properties, Subsequent to this mortgage 
she conveyed the properties comprised in 
both the schedules to the plaintifis by a 
sale-deed dated August 6, 1921, in dis- 
charge of the mortgage debt and a cash 
Payment of Rs. 76. Defendant No. 1 insti- 
tuted a suit on his mortgage (O. S. No. 618 
of 1921) in the Court of the {Principal 
District Munsif of Srivilliputtur, and in that 
suit, the plaintiffs were impleaded as parties. 
There was a compromise decree in and by 
which defendant No. 1 agreed to a decree 
being passed subject to the prior mortgage 
in favour of the plaintifis. Defendant No. 1 
brought the properties tosale in execution 
of the said decree and the properties were 
purchased by defendant No. 4. This suit has 
been instituted by the plaintiffe to enforce 
the mortgage dated September 29, 1910, 
the rights under which vested in them as 
aforesaid and were recognized by Ex. D. 
The contention of defendant No. 4 was two- 
fold : (1) the suit is not maintainable on 
the mortgage , and (i) the plaintiff cannot 
sue to recover the mortgage amount with- 
out deducting therefrom the value of the 
properties of Sch. II to which, by virtue 
of a sale in their favour, they became 
absolutely entitled. The District Munsif 
overruled both the contentions and held 
that the plaintiffs. are not entitled to 
recover the entire mortgage debt but only 
a proportionate sum by virtue of their 
having retained Sch. I properties. He 
found that the value of Sch. I properties 
was Ra. 700 and that of Sch. IT properties 
Rs &00. He, therefore, gave a decree for 
7/15th share of the amount claimed with 
interest. The learned Subordinate Judge 
took a different view. He held that the 
suit is not maintainable. He further held 
that the plaintiffs must give credit to the 
entire value of Sch, II properties and if 
such credit was given, the plaintiffs will 
not be entitled to claim any portion 
of the mortgage amount. He therefore dis- 
missed the suit. It is against this decision 
that the second appeal is preferred. . 

So far as the maintainability of the suit 
is concerned, in view of the recent deci- 
sion of this Court, it cannot be contepded 
that a suit does not lie: vide Polayya” 
Dora v. Anantha Patro (1), The next ques- 
tion fs, what is the amount which the 


(1) 59 M 44; 160 Ind. Cas. 757; A IR 1936 Mad. 61; 
69 M L J 903; (1935) M W N 1142; 42 L W 660; BRM 
21, 
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plaintiff is entitled to recover. It is con- 

etended by Mr. Ramabhadhra Iyer on behalf 

cf the plaintiffs that they were entitled 
to recover the entire mcrtgage amount, 
whereas Mr. Srinivasa lyer, on behalf of 
defendant No. 4, contends that they can 
only sue for such amount that will re- 
main after deducting the value of Sch. II 
properties. It seems to me that neither 
of the contentions is scund. At the outset 
I may make one matter plain. No ques- 
tion of marshalling arises in this case, as 
under s. 8), Transfer of Property Act, 
as it stood before the amendment, which 
governs this case, defendant No. 1 had 
notice of the mortgage in favour of the 
plaintiffs- The view of the lower Appellate 
Court was largely influenced by the fact 
that defendant No.1 could have claimed 
the right of marshalling. The mortgagee 
is entitled to recover the entire mortgage 
debt from every item of the properties 
mortgaged to him. But an exception is 
made in tke cases where the mortgage 
security is split up by the mortgagee him- 
self and he himself acquires tke share of 
one of the mortgagors or any item 
of the mertgage property himself. In 
Ponnambala Pillai v. Annamalai Chettiar 
(2), it was held, following the Full 
Bench decision in Bisheshwar Dial v. Ram 
Sarup (3), that : 

“When a mortgagee buys at auction the equity 
of redemption in a part of the mortgaged property, 
such purchase has, in the absence of fraod, the 
effect of discharging and extinguishing that por- 
tion of the mortgage debt which was chargeable 
on the property purchased by him, thatis to say 
a portion of the debt which bears the same ratio 
to the whole amount of the debt as the value of 
the property purchased bears to the value of the 
whole of the property comprised in the mortgage.” 

This principle was also extended to a 
case where the mortgagee purchases the 
prcperly in cxecuticn of a mortgage decree 
without impleading a person who is inter- 
ested in the equity of redemption: vide 
Venkaiaswami Pillai v. Ramanathan, 
8 Ind. Cas. 153 (4). The reason of tle rule 
is discussed by Banerjee, J. at pp. 289 
and 290* in Bisheshwar Dial v. Ram Sarup 


(3). Referring tos.82, Transfer of Proper- 
ty Act, 1882, the learned Judge says 
thus : 


“The primary liability on each of several pro- 
perties included in a mortgage being thus a pro- 
jortionate share of the mortgage debt, every person 


(2) 43 M 372; 55 Ind. Cas. 666; AIR 1920 Mad. 375; 
o a L J 239; (1920) M WN .23:; 9 L W 429 
). 
: (3) 22 A 284; A W N 1900, 69 (F B). 
_(4)8 Ind. Cas? 153.. 
*Page of 22 A.—[Ed.] 


SENGAVA NAIOK v. PERUMAL REpDI4R (MADR; 


177 L0 ` 


who purchases one of those properties incurs a liabi- 
lity to that extent. There can be no doubt that if 
persons other than the mortgagee purchgse different 
parcels of the mortgaged property, their liability 
inter seis, as stated above, proportionate to the re- 
lative value of the property purchased by each of 
them, and it is immaterial what price was paid for 
it. If any such purchaser has to discharge the whole 
of the mortgage debt, he is entitled to claim con- 
tribution from the owners of the remainder of the 
mortgaged property, and this right subsists even if 
the price of the parcel purchased by him was grossly 
inadequate and the difference between that price and 
the actual market value of the property was in 
excess, not only of the amount of the proportionate 
liability of the property, but also of the whole 
amount of the mortgage debt .. There appears to be 
no difference in this respect between the case of a pur- 
chase by a stranger and that of a purchase by the 
mortgagee.” 

This reasoning was accepted by Wallis, 
O. J. when delivering the Full Bench 
judgment at p. 379* in Ponnambala Pillar 
v. Annamlai Chettiar (2). In Ramaswamt 
Pillai v. Narayanaswami Piliai (©), 8 
case which was relied on by the 
learned Subordinate Judge in the Oourt 
below, the learned Judges seem to suggest 
that where a suit is bled by a prior 
mortgagee against the puisne mortgages, 
the above rule would not apply (p. 10215. 
lt seems tome thatthe view is opposed.to 
the Full Bench ruling in Ponnambala Pillai 
v. Annamalai Chettiar (2), and the reasoning 
on which it. was based The puisne mort- 
gageein cases where he is not able to 
claim the benefit of marshalling does not 
get higLer rights than the mortgagor as will 
appear from s. 75, Transfer of Property 
Act, 1882, before the amendment which 
runs thus : 

“Every second or other subsequent mortgagee has 
go far as 1egards redemption, foreclosure and sale of 
the mortgaged property, the same rights against the 
prior mortgages or mortgagees as his mortgagor has 
against such prior mortgagee or mortgagees,” 

If the nights of the puisne moitgagee 
are the same as thcse of the mortgagor, 
and if as against the mortgagor it is con- 
ceded, as was done by the learned Judges 
in Ramaswami Pillat v. Narayanaswami 
Pillai (5), that only a proportionate part 
of the mortgage debt was wiped out by 
the mortgagee purchasing a portion of 
the mortgaged property, I donot see why 
a different rule should apply in the case 
of the puisne mortgagee. It seems to me 
that the principle of the Full Bench deci- 
sion must govern this case, and following 
the sale I reverse the ; decision of the 
learned Subordinate. J udge and restore that 


(5) 48 M L J 100; 86 Ind. Cas. 548; A IR 1925 Mad. 
483; (1995) MW N 82; 21 L W 318. 

*Page af 43 M.—| Ed.| 
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of the District Rutsit with costs allowed 
by him. Inthe result, I direct each party 
to bear his ewn costs both here and in the 
Court below. 


N.-8, Decree reversed. 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 183 of 1936 
April 11, 1938 
ALLSOP, J. 
AGHO SEWAK RAI—Derenpant— 
APPLICANT 
versus 

BHOLA SINGH AND GTHERS, PLAINTIFFS AND 

ANOTHER— DERERENDANTS— OPPOSITR Party 

Civil Procedure Code (Act V of 1908), O. XXIII, 
7, 1—A pplication to withdraw suit—Reference by 
Court to other pariy—No objection by other party, 
provided they get costs—Court allowing application, 
af failure in exercising jurisdiction. 

Where an application is made by the plaintiff for 
the permission to withdraw hissuit and itis re- 
ferred by the Oourt to the other side and the other 
side has no objection provided they get their costs 
and the Court then allows the application, it cannot 
be said that the Oourt failed to exercise any 
jurisdiction vested init, The Court would be called 
upon to go into the question whether a formal de- 
fact or other sufficient cause exists only if the oppo- 
site party denies that there isany such defect or 
sufficient cause, 


C. Rev. App against an order of the Civil 
Judge, Jaunpur, dated Feburary 4, 1936. 
Mr. Harnandan Prasad, for the Applicant. 


_Order.—This is an application in revi- 
sion against an order passed by the learned 
Subordinate Judgeof Jaunpur in the fol- 
lowing terms: 

“The Counsel on the other side has no objection 
excepting as to costs, The petition is, therefore, 
allowed provided that the applicant do pay tothe 
other side all the costa of the litigation within 
two months hence; failing which the application 
shall stand dismissed with costs, 


The application to which the order refers 
was one for permission under O. XXIII, 
T. 1 to withdraw a suit with permission to 
bring afresh suit about the same subject- 
matter. The suit was one for a declaration 
that a transfer by a Hindu widow in pos- 
session of property was not binding upon 
the reversioners. The question at issue was 
whether the transferee was the son of the 
sister of the last male owner of the proper- 
ty. The plaintiff failed in the trial Court 
and made the applicatio& in appeal which 
led to the order against which this revision 
has been filed. The only ground ke gave 
in his application was that it was inoppor- 
tune to have filed the suit while the widow 
was still alive. However that may be; the 
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fact remains that the present applicant did 
not object to the order passed by the Court 
below in that Court. Counsel fer the appli- 
cant stated that they had no objection to 
the order provided that they got their 
costs. {it has been suggested that Counsel 
went beyond their authority in agreeing to 
the order which was passed, but the terms 
of the nakalatnama have been read to me 
and itis elear that the authority given to 
Counsel was very wide. It included an 
authority to enter into a c.mpromise or 
settlement. In these circumstances I do 
not think it can fairly be said that Oounsel 
were not representing the applicant when 
they accepted the application of the plaint- 
iff that the suit should be withdrawn with 
liberty to bring a fresh suit 

The main argument which has been 
addressed to me is that the order of the 
learned Subcrdinate Judge was passed 
without jurisdiction and that Counsel for 
the applicant in that Court could not, by 
their consent, confer jurisdiciion upon the 
learned Judge. ‘his argument is based 
upon the authority of the rulings cf some 
other Courts, but it appears to me that it is 
unnecessary to go beyond the series of 
decisions in this Court upon this question of 
the effect of O. XXIIL, r. 1 Civil Procedure 
Code. 

It has been laid down in Jhunku Lal v. 
Bisheshar Das (1) that this Court will not 
interefere in revision with an crder grant- 
ing permission to withdraw from a suit 
and to tile a fresh suit about the same 
subject: matter if it appears that the Court 
which passed the order applied its mind 
to the dispute. That ruling has been fol- 
lowed consistently in later rulings. There 
are autimber of cases to which reference 
has been made in the course of arguments 
in which this Court has interfered with such 
orders, but in all these cases the point was 
that the Court had passed the order without 
really applying its mind to the question in 
dispute, It cannot be said that the rulings 
of this Court lead to the conclusion that a 
Court which passes an order under 
O. XXIII, r. 1 bas no jurisdiction in the 
strict sense of the term unless it can be 
stated that there is some formal defect in 
the suit or some reason of a similar kind 
which would justify an ordsr of that nature. 
The rulings of this Court show that intef- 
ference, when this Court does interfere, is 
based “upon the fact that the Court below 
has really failed to exeycise its discretion 

(1) 40 A 612; 46Ind. Oss. 71; A IR 1988 Al. 418; 
16- A LJ 495. 
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in going into the question in dispute. That 
being so it seems to me that the present is 
not a case in which there should be inter- 
ference. Whenthe application was made 
by plaintiff for permission to withdraw his 
suit, it was naturally referred to the other 
side and if the other side stated that they 
had no objection provided that they got 
their costs, it cannot be said that the Court 
below failed to exercise any jurisdiction 
invested in it. It would be called upon 
to go into the question whether a formal 
defect or other sufficient cause existed only 
if the opposite party denied there was any 
such defect or sufficient cause. If the 
party did not deny it, there was really noth- 
ing for the learned Judge to examine and 
he naturally passed an order about which 
the parties were essentialiy in agreement. 
That being so, it cannot be said in my 
opinion that he failed to exercise a jurisdic- 
tion invested in him by law. I therefore 
reject this application with costs. 
8. Application rejected. 





A OUDH CHIEF COURT 
Criminal Revision Seas No. 30 of 
1938 


August 1, 1938 
Tuomas, O. J. 
WALI JAN AND OTHERS— 
APPLIOANTS 
versus 
EMPEROR—Opposite PARTY 

Criminal Procedure Code (Act V of 1898), s. 239 
—Joint trial in violation of 8. 239-—Neither accused 
prejudiced nor failure of justice occasioned—Trial 


illegal. sits 
ee "pint trial in violation of the express provisions 


9, Criminal Procedure Oode, is not illegal 
ia Aey ab initio, if it has not occasioned a failure 
of justice and has not prejudiced the acoused in 
his defence on the merits. | 

Cr R. App. of the order of the Sessions 
Judge, Fyzabad,.dated January 27, 1938. 

Mr. Nasir Ullah Beg, for the Appli- 
cants. h 

Mr. Ali Hassan, for the Opposite Party. 


Order.—This is an application for re- 
visign against an order of the learned Sss- 
sions Judge of Fyzabad, dated January 27, 
1938, upholding the order of conviction of 
the applicant by the joint Magistrate of 
Pyzabad, dated November 16, 1937. 

Rahman. and Suleman are the scns of 
Wali Jan, applicant No. 1, and Musammat 
Mahngina is the wife of Wali Jan. Wali 
Jan, his wife, Musammat Mahngina, and 
their sun Suleman have been convicted 


. 
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under s. 323, Indian Peħal Yode, and sen- 
tenced to pay a fine and these three 
applicants together with Rahman have each 
been convicted and fined under s. 22 of 
the Cattle Trespass Act. 


It has been proved that a quarrel ensued 
one morning between Wali Jan, Musammat 
Mahngina and their son Suleman on the 
one side and Musammat -Gangadei on the 
other side hecause the fowls belonging to 
Wali Jan ate some grain which Musam- 
mat Gangadei had spread out in front of 
her house for drying. Abuse between the 
parties followed and.Musammat Gangadei 
was beaten by these persons. She then 
left for Tanda to filea report against 
them, but before she arrived there, she was 
told by her servant that her buffalo had 
been forcibly taken to the cattle pound by 
Wali Jan and the fourth applicant Rahman. 
Tne Magistrate who tried the case con- 
nected these two incidents as according 
tohim, one was found to have followed 
immediately after the other and in con- 
sequence of the other. He came to the 
conclusion that although they were different 
offences they were committed in the course 
of the same transaction. 

The learned Counsel on behalf of the 
applicants has not challenged the findings 
arrived at by the two Courts. His objec- 
tion is that the Magistrate was- not justi- 
fied in joining at one trial the two charges 
which amounts toan illegality and is not 
a mere irregularity. I may mention that 
this objection was not raised in the Court 
of the trying Magistrate, but was for 
the first time raised before the learned 
Sessions Judge. In my opinion there is 
no force in this contention. The prosecu- 
tion case wasthat the buffalo belonging 
to Musammat Gangadei was unjustifiably 
impounded by Wali Jan and Rahman as 
a direct consequence of the quarrel about 
the fowls. I agree with the learned 
Sessions Judge that the two incidents 
formed part of the same transaction and 
did not represent separate transactions. 
The object of the applicants was to harass 
Musammat Gangadei. 


In my opinion a joint trial in violation 
of the express provisions ofs. 239, Ori- 
minal Procedure Code, is not illegal or 
void gb initio, it has not occasioned a 
failure of justiceand has not prejudiced 
the accused in his defence on the merits. 
In the present case, as I have already 
pointed out, no objection was raised at 
the trial, ncr was there anything on the 
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record to show that there was any failure 
of justice. 
There is no substance in this application 
for revision, whichis accordingly rejected. 
8. Application rejected. 





RANGOON HIGH COURT 
Second Civil Appeal No. 40 of 1937 
July 5, 1937 
Moszty, J. 

H. PIN SEIN—APPELLANT, 


; versus 
PAUNGDE MUNICIPALITY AND ANOTHER 


— RESPONDENTS 

Contract Act (IX of 1872), 8. 133—Surety for 
personal honesty of tax collector of Municipality 
` Taxes collected by tax collector's son to the 
knowledge and with the consent of the President 
ant Secretary of the Municipality—No notice of this 
to surety—Defalcations by son—Surety held not 
liable. 

A person executed a surety bond fora tax 
collector of a Municipality. The terms of the 
security bond were that it was a security bond for 
Municipal taxes which went into the handsof the 
collector; if he misappropriated any taxes which come 
into his hands, or defaulted in payment, the surety 
would be liable and the property pledged would be 
taken by the Committee, Subsequently the taxes 
were collected by the son of the tax collector, in his 
father's name with the consent and knowledge of 
the President and the Secretary of the Municipality. 
No notice of this was given by them to the surety. 
The son made defalcations, and the surety was 
sought to be made liable: 

Held, that he stood surety for the personal 
honesty of the tax collector and not of his son, and 
this was an employment where it was essential 
that the employment should be conducted personal- 
ly by the man for whom the surety had given secu- 
rity. This was not a case where the nature of the 
employment demanded that it should be done by 
servants of the person for whom security had been 

‘given, Consequently the surety could not be bound 
to something for which he had not contracted. 
Pratapsingh Mohalalbhat v. Keshavlal Harilal 
Setalwad (1), relied on. 

B. O. A. against the decree of the 
District Court, Prome, in O. A. No. 14 of 
1936. ; 

Mr. Hay. for the Appellant. 

Mr. Ba Maung, for the Respondent No. 1. 


Judgment.—The suit under appeal was 
one by the Paungde Municipal Ocmmittee 
against an ex-ward Headman, U Than 
Gyaung, and the present appellant H. Pin 
Sein who went surety for U Than Gyaung. 
The terms of the security bond (Ex. A) 
executed in 1929 are thet it is a security 
bond for Municipal taxes which go into the 
hands of the ward Headman Than Gyanng. 
If Than Gyaung misappropriates any taxes 
which come into his hands, or defaults in 
payment, the surety shall, be Hable and. 
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the property pledged shall be taken by the 
Committee. 

There is no dispute about the facts of 
this case. The defaulcation was found out 
in July 1935 and was committed shortly 
before then, at all events between 1934 
and 1935. It was committed not by:Than 
Gyaung himself but by his son Po Toke. 
Than Gyaung was discharged and Po’ Toke 
was convicted of the embezzlement in a 
Criminal Court. It is admitted by the 
plaintiff Tun Nyun, the President in 1934 
and 1936, and by U Po Pe ‘P, W. No. 4), the 
President in 1935, by the Secretary San 
Tha (P. W. No. 5), and by the clerks Mg. 
Tin (P. W. No.8) and Maung Maung (P. W. 
No.9) that since 1934 Po Toke has been 
collecting the bulk of the taxes and that 
Po Toke has taken out the tickets in his 
father’s name, credited the receipts in his 
father’s name, and drawn the commission 
in his father's name. Itis clear that this 
was done with the knowledge and consent 
of the President and Secretary. The Secre- 
tary tried to make out this was only done 
in May and June, 1935; that it is clear from 
the other witnesses that it wenton from 
1933, if not earlier. 

Both lower Courts decreed the plain- 
tiff’s suit. The trial Court found that the 
son was merely the agent of the father and 
that therefore there was no Variation in 
the terms of the contract (s. 133, Contract 
Act). ‘he lower Appellate Court found that 
if there was any variation jt had not been 
approved of by the Committee asa body 
and that they were not responsible for tbe 
acts of their servants. The question whe- 
ther Po Toke was an agent for his father 
is merely a matter between the father and 
the Municipality. As regards the surety, 
he went surety for the persona] honesty of 
the tax-collector and not ofhis son, and this 
was an employment where it was essential 
that the employment should be conducted 
personally by the man for whom the surety 
had given security. This is not a case 
where the nature of the employment de- 
manded that it should be done by servants 
of the person for whcm security had been 
given. 

I doubt very much whether on the terms 
of the bond the surety could, in any case, 
have been held liable for moneys which did 
not come into the hands of Than Gyanng. 
But apart from that, whether the Presi- 
dent gr the Secretary could vary the terms 
of the contract or not (for there is no 
doubt that the contratt was essentially 
varied), either the President or the Secre- 
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tary is the executive officer and if they 
wanted to vary the terms of the contract, 
e they- could not do so after giving notice to 

the surety and with his consent. It was 
the duty of one or other of them to give 
that notice. Under these conditions “the 
surety, like. any other contracting party, 
cannot be held bound to something for 
which he has not contracted:” Vide 
Pratapsing, Mohalabhai v. Keshavalal Hari- 
lal Setalwad (l) at p. 33%. This appeal will 
be.successful and the plaintiff's suit dis- 
missed with costs throughout. 

D Appeal allowed. 

(1) 62 1 A 23; 153 Ind. Oas 700; AIR 1935 P O 
21 59 B 180; (193°) OWN 118; (1935). M W N 
97; 7 RPO 193; (1985) ALJ 242; 41 L W 210; 68 
M L J 339,39 OW N 440; 61 O LJ 42; 37 Bom. 
L R315 (PG): 

& Page of 621. A—[Ed.] 








ALLAHABAD HIGH COURT 
‘Miscellaneous Case No. 432 of 1937 
April 21, 1938 
COLLISTER AND BAJPAT, JJ. 

Ch. PAHLAD SINGH-—PLAINTIFE 
—APPRLLANT 

versus 
NIADAR SINGH AND ANOTSER— DEFENDANTS 
— RESPONDENTS 

U. P. Agriculturists' Relief Act (XXVII of 
19344), a. 33—Suie under—Appeal by plaintiff 
for reduction of amount adjudicated—Court-fee 
payable on appeal. í Ls: 
` Tn ‘an appeal for reduction of the amount adjudi- 
cated: by the trial Court in a suit under s, 33, 
Agriculturists' Relief Act, to be due from the 
plaintifi-appellant to the defendant-respondent, ad 
valorem court-fee should be charged, in either case, 
à: e., whether the defendants-respondents have or 
have not sought and obtained a decree under s. 33 
(2) the amount being calculated according to Art. 1, 
Sch. I, Court Fees Act, upon the amount by which 
the plaintiff-appellant seeks reduction in the amount. 
F; A. No. 234 of 1936, Anis Begam v. Shyam Sunder 
Lal (1), referred ‘to, Jageshra v. Durga Prasad 
Singh (2), approved. 5 

Misc. O. on reference submitted by the 
District Judge, Meerut, dated May 7, 1937. 


Collister, J.—This is a reference by the 
District Judge of Meerut. One Pahlad 
Singh instituted a suit unders. 33, Agri- 
culturists” Relief Act (Local Act XXVII of 
1934), against certain persons. The trial 
Court declared that a sum of Rs. 1,830-2 0 
wes, due from the plaintiff to the defend- 

“ants; but the plaintiff was not satisfied 
with this decree and appealed to thea Dis- 
trict Judge praying that the amount found 


due from him to thesdefendants be reduced: 


to ‘Rs. 1,031. The learned District. Judge 


. 
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has referred the followimg*question to this 
Court for determination : 

“Whether in an appeal for reduction cf the amount 
adjudicated by the trial Court in a sult under s. 33, 
Agriculturists’ Relief Act, tobe due from the appel- 
lant tothe respondent ad valorem court-fee should” 
be charged on the amount by which reduction is 
sought, and if not, what isthe court-fee chargeable ?” 

A more or Jess similar matter came before 
the taxing Judge of this Court in First 
Appeal No. 234 of 1936. The learned Judge 
observed in his order dated April 20, 1936 : 

“..... It ig not stated whether defendant has or 
has not paid the court-fee [1, e. on an application 
such as is referredin sub-s.(2) of s. 33}. If the de- 
fendant has paid the court-fee, then the decree is in 
fact a simple money decree in favour of the defend- 
ant against the plaintiff. The plaintiff on appeal 
desires that that money decreeshould be reduced by 
one sum of Rs. 2,000 and another sum of Rs. 590. 
In that case the plaintiff-appellant would have to . 
pay ad valorem fees on thesetwo amounts. If, how- 
ever, the defendant has failed to pay the court-fee 
within the time specified, the decree of the Oourt 
below remaing a mere declaratory decree and the 
Re, 10 court-fee paid tothe appeal is sufficient.” 


The learned Judge thereupon directed 
that an inquiry be made as to whether the 
defendant had or had not paid the neces- 
sary court-fee and so obtained a decree for 
money payable under s. 33 (2). We do not 
know whether or not in the present case 
the defendants have applied for and ob- 
tained a decree for recovery of the sum of 
money which has been found due to them 
from the plaintiff. In the event of their 
having done so before the filing of this 
appeal, we are in agreement with the view 
expressed by the taxing Judge in the afore- 
mentioned order that the plaintiff will be 
required to pay ad valores court-fee on 
the amount by which he wants the decree 
to be reduced. This fee will have to be 
determined in accordance with the provi- 
sions of the Court Fees Act. 

If the defendants have not applied for 
and obtained a decree, the matler is not so 
simple. The learned taxing Judge was of 
opinion that a court-fee of Rs. 10 would be 
necessary, but in Anis Begum v. Shyam 
Sunder Lal (1), it was held by a Bench of 
this Court that a suit under s. 33 (1), Agri- 
culturists’ Relief Act is not a suit for dec- 
laration, but is a suit for an account of 
money and it should be so valued. The 
valuation of such suitsis provided for by 
T. 28 of Chap. XX of the General Rules 
(Civil), published in the Government Gazette 
of January 11, 1936g and according to that 
Rule *such suits are valued for the pur- 
poses of the Suits Valuation Act at such 

(1) (1937) A L J 1194; 172 Ind. Cas. 653, A I R 


1937 All. 792; IL R (1937) All. 985; 10 RA 407: 
1937 R D 539; (1938) A L R 14. 
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amount exceeding lis. 100 and not exceed- 
ing Rs. 500 as the plaintiff may state in 
his plaint. The court-fees which are pay- 
able in Sueh suits are laid down in 
Local Act 1X of 1937, under which Sch. VI, 
has been added to the other schedules 
appended to the Act. Nosuch provisions, 
however, have been enacted in respect to 
appeals. There can be no doubt that the 
declaration which 1s passed by the Court 
under the first part of sub-s. (2) of s. 33 is 
a decree within the meaning ofs. 2 (2), 
Civil Procedure Uode, and an appeal lies 
therefrom ; and we have to consider what 
court-fea is payable on such appeal where 
the defendant has not applied for and 
obtained a decree under the second por- 
tion of sub-s. (2) of s. 33. Since no provi- 
‘sions about court-fees have been enacted 
in respect to appeals, we must have recourse 
to the rules applicable to ordinary suits. In 
other words, we mustlook to the provisions 
of the Court Fees Act. Section 7 (7), that Act 
provides that the amount of court-fee payable 
in an appeal arising out of a suit for 
accounts shall, be according to the amount 
at which the relief is valued in the memo- 
randum.of appeal. The amount of such 
court-fee will be computed under Art. 1, 
Sch. lof the Act, the court-fee chargeable 
being in accordance with the valuation 
whichis placed upon his appeal. In the 
present case the appeal should be valued 
at kis. 799-2-0, this being the amount by 
which the plaintiff seeksto have the amount 
reduced. Since the plaintiff seeks relief 
in respect to this amount, he cannot be 
allowed to put an arbitrary value on his 
memorandum of appeal. In Jageshra v. 
Durga Prasad Singh (2), a prior mortgagee 
had sued upon his mortgage and obtained 
a final decree for sale for Rs. 6,818-12-5. 
A puisne mortgagee who had not been a 
party to that suit thereafter sued the prior 
mortgagee praying tirstly for a declaration 
that the defendant was not entitled to bring 
to sale the properly comprised in the plaint- 
iff's mortgage, and secondly, for an injunc- 
‘tion resiraming the defendant from bring- 
ing the said property to sale. The first 
relief was valued on the amount of the 
defendant’s decree, namely, Rs. 6,818-12-5, 
and a court {ee of ks. 10 was paid in res- 
pect to it. It washeld bya Bencn of this 
Court that ad valorem court fee should 
be paid. Iı was apparéntly suggesied in 
arguments befcre this Court that it was*by 
an oversight that the plaintiff had valued 


(2) 36 A 500; 24 Ind. Cas, 679; AIR 1914 All. 72; 
ww hig ae as 4 ee 
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the relief in the way she did and that it 
would have been open to her to have valued 
it at a nominal sum. Atp. 50.* Richards, 
C. J., observed : | 

“I cannot'at all agree to any such contention Seoc- 
tion 7, says that the ad valorem court-fee shall paid 
‘according tothe amount at which relief sought ‘is to 
be valued in the plaint or memorandum of appeal. 
all such suits, the plaintiff shall state the amount 
at which he values the relief sought.’ It .seeme.to 
me that the proper meaning to be attached to the 
latter words is that the plaintiff shall truly state 
the amount at which he values the relief sought, 
and that it cannot mean that a plaintiff is entitled 
to putin a fictitious value when the relief is capa- 
ble of valuation.” , ; 

With those observations we are in agree: 
ment. The result that in either case, t. e. 
whether the defendants have or have not 
sought and obtained a decree ad valorem, 
court-fees on the appeal should be paid, 
the amount being calculated according to 
Art. 1, Beh. I, Court Fees Act, upon the 
amount by which the plaintiff seeks reduc- 
tion in the amount. Thisis our answer to 
the reference. 

8. 


Answer accordingly. 
*Page of 36 A.—([Ed.] 
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OUDH CHIEF COURT 
Execution of Decree Appeal No. 38 of 1935 
August 8, 1938 
Tuomas, O. J. AND ZIA-UL Hasan, J. 
RADHA RAWAN PRASAD— 
APPELLANT 
versus 
RAJENDRA PRASAD AND oraues 


— RESPONDENTS ; 

Civil Procedure Code (Act V of 1908), as. 47, 68— 
Ezecution—Transfer of decree to Collector for sale of 
ancestral property—Sale by Collector — Objection to 
sale on ground of trregularities is cognizable by 
Collector only—Objection onground of fraud fatis 
under 5, 47 andcan be entertained by execiting Court 
and not by Collector—Minor — Fraud — Execution of 
decree against minor—Attainment of majority during 
execution— His duty to notify fact to Court—Failure 
on part of decree-holder, if fraud. ~ 

Where a decree is transferred under s. 68, Civil 
Procedure Code, to the Collector for sale ofian ances- 
tral property of the judgment-debtor and thesale is 
held by the Collector, an objection to the sale pn the 
ground of irregularities inthe conduct of sale is 
cognizable by the Collector only. Where, however, 
the objection is on the ground that the sale was brougt 
about by fraud, the question 18 one relating toha 
execution, discharge or satisfaction of a decree 
within meaning of s. 47, andthe executing Court 
‘only has got jurisdiction to entertain such objection. 
Section 63 does not state that the Collector shall 
become the Court executing the desree and the 
Court executing the decree remains the Gourt which 
sends t@e decree for execution to the Collector and 
the powers conferred by the Uode on the Gourt 
executing the -decree remain With that Court- and do 
not pass to the Oollector. Wahid-un-Nissa v, Gir- 
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dhari (1), Marahmat Hussain v, Oudh Commercial 
Bank, Lid. (2) and Prosunne Coomar Sanyal v. Kasi 
Das Sanyal (3), relied on. i | 
Where a minor judgment-debtor attains majority 
in the course of executing proceedings aguinst him, 
it is for himto inform the Court that he had come of 
age, and the failure of the decree-holders to notify the 
fact to the Court does not constitute fraud on their 

. part. Lanka Sanyasi v. Lanka Lakshman Naidu (4), 
Seshagiri Rao v. Hanumantha Rao Œ) and Umra v. 
Barkat Ali (6), relied on. 

' Exe. D. A. against the order of the Sub- 
ordinate Judge, Gonda, dated March 25, 
1935. 

Messrs. Haider Husain and Bhawani 
Shanker, for the Appeilant. 
Mr. Kashi Prasad Srivastava, for Respon- 

dents Nos. 1, 2, 10 and 12. 


Judgment.—This is an execution of 
‘decree appeal against an order of the 
learned Civil Judge of Gonda, rejecting the 
appellants objections brought under s. 47 of 
the Code of Civil Procedure. 

It appears that the appellant's father 
Lachman Prasad executed a bond in favour 
of Natha Mal, predeceseorin-interest of 
respondent No. 12 on May 28, 1912, and 
died in 1914 leaving the appellant as his 
heir. On July 27, 1918, Natha Mal obtained 
a money decree against the appellant on 
foot of that bond. ‘the appellant was 
admittedly a minor at the time of the suit 
and owing to the refusal of the proposed 
guardian to ‘act, the central Nazir of the 
Gonda Judgeship was eventually appointed 
the guardian ad litem of the minor defend- 
ant. Various applications for execution 
were put in. by the decree holder before 
the present application was filed on 
February 1, 1930. In this application also 
-the appellant was shown a minor under the 
guardianship of the central Nazir. As the 
“properly sought to be sold in execution of 
“the decree was ancestral, the decree was 
transferred to the . Collector on April 14, 
“1931. The property was sold cn March 25, 
1933, but owing to various circumstances, 
including a declaratory suit by the son of 
the appellant, the sale could not be con- 
firmed till February 3, 1935. On January 
15, 1935, the appellant brought the objec- 
‘tions which were disposed of by the lower 
Court by its order dated March 25, 1935, 
namely the. order under appeal before 
us. That order is very short and is as 
follows :— 

“This is an objection by the judgment-debtor. 
The objections in paras. 5—9 relate to irregularities 
about sale which was admittedly made by” the sale 
officer to whom the, decree was transferred. The 
objections glearly do Hot lie to this Court, which has 
po jurisdiction to make or confirm the sale. 
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I reject these objections wentioned in paras. 5—9. 
The objection in para. 10 is also frivolous and 
absolutely untenable. There is no other objection. 
The application is rejected as, absolutly mis- 
conceived and not maintainable with costs of the 
other side." 


It is contended on behalf of the appellant 
that the learned Civil Judge was in error in 
throwing out the appellants objections on 
the ground that he had no jurisdiction in 
the matter or thatthe objections were not 
maintainable. The petition of objections 
is arather lenghty document. Paragraphs 
1 to 4-deal with the history of the case and 
the rest allege some irregualrities in con- 
ducting and publishing the sale and also 
attribute fraud to the decree-holders. Tt 
is conceded before us that so far as the 
objections related to irregularities in con- 
ducting and publishing the sale, they were 
cognizable by the Collector only. It is con- 
tended, however, that the question of fraud 
should have been gone into and decided 
by the Court below. Tne learned Counsel 
for the respondent on the other hand argues 
that once a decree is transferred to the 
Collector, the Civil Court which transferred 
the decree has no jurisdiction left in it in 
the case. We are of opinion that the 
contention put forward on behalf of the 
appellant is well founded. In Wahid-un- 
Nissa v. Girdhari, I. L, R. 27 All. 702 (1) it 
was held that an application to set aside 
on the ground of fraud a sale held in execu- 
tion of a decree could be made under s. 244 
(corresponding to present 8. 47) of the Code 
of Oivil Procedure and that it could be 
brought even after the sale had been 
confirmed. Similarly in Marahmat Hussain 
v. Oudh Commercial Bank, Ltd., (1931) A. 
L. J., 166 (2) it was held at p. 170*:— 

“Section 68 of the Oivil Procedure Gode does 
not use language which supports thie allegation 
of the appellant; that section merely states that 
the execution ofthe decree shall be transferred to 
the Collector. It does not state that the Collector 
shall become the Court executing the decree. We 
consider that the Court executing the decree remains 
the Court which sends the decree for execution 
to the Collector and that the powers conferred by 
the Oivil Procedure Code on the Court execution the 


decree remain with that Court and donot pass to the 
Oollector.” 


In Prosunno Coomar Sanyal v. Kasi Dass 
Sanyal, L. R. 19 I A. 166 (3) a suit had 
been brought for setting aside a sale on 
the ground that the sale was brought 
about by fraud and collusion on the part 
of the other co@sharers, the judgment. 


(1) 27 A 702;2 A LJ 469. 

(2) (1981) A L J 166; 133 Ind. Oas. 609; ATI R 1931 
All. 320; Ind. Rul, (1931) AIL 721, 
_ (3) 19 I A 166; 19 O 683; 6 Sar. 269 (P O). 

*Page (1931) A. L. J.—{Ed.] 





1938 


crediter and the auction-purchasers, and 
their Lordships sof the Judicial Committee 
upheld the nding of the Indian Courts that 
the suit was „expressly barred by s. 244 of 
the Code of Civil Procedure. This means 
that the question that a salein execution of 
a decree was brought about by fraud was 
considered to be a question relating to 
execution, discharge or satisfaction of a 
decree within the meaning of s. 244 of the 
old Code of Civil Procedure, corresponding 
tos, 4? of the present Code. Weare, there- 
fore, of opinion that the learned Judge 
of the Court below was wrong in thinking 
that he had no jurisdiction to entertain the 
appellant’s objections. 

On this finding we would have remanded 
the case to the Court below for trial but 
for the fact that we do not think that any 
fraud was made out by the appellant. 
The allegations in regard to fraud are 
contained in para. 7 of the appellant’s objec- 
tions whichis as follows :-— 

“That the applicant had attained majority 
during the execution proceedings and the execu- 
tion proceedings were going on and the auction- 
sale had not taken place. But the decree-holders on 
account of cunningness concealed this fact of the 
attainment of majority of the applicant from the 
Oourt. The applicant had been living at Bombay 
for a long time and the decree-holders knew of it 
but the decree-holders did not allow to reach any 
information to the applicant about the execution as 
well as of the execution proceedings, nor did the 
applicant come to know of the fraudulent proceedings 
of the opposite parties and at last 
party No. 2, who is the brother of the opposite 
party No. 1, purchased 
the list for Rs. 17,000 in the name of the opposite 
party No. 1, but the sale has not been confirmed 
yet". 

It all comes to this that though the 
appellant-judgment debtor attained majority 
in the course of execution proceeding, the 
decree-holders took no steps to inform the 
Court that he had become a major and 
continued to prosecute their application 
for execution against him as a minor. The 
appellant no doubt appears to have 
attained majority in the year 1932 but we 
consider that it was for him to inform the 
Court that he had come of age, and the 
failure of the decree-holder to notify the 
fact to the Court does not constitute fraud 
on their part. 

In Lanka Sanyasi v. Lanka Lakshman 
Naidu, I. L. R. 51 Mad. 763 (4) their Lord- 
ships of the Madras High Oourt referring 
to an earlier case of their Court, namely, 
Sashgiri Rao v. Hanumantha Rao, I. L. R. 


e 
(4) 51 M763; 118 Ind. Oas. 294; (1927) M W'N 890; 
AIR 1928 Mad, 295;55 M L J 374; 29L W 453; Ind, 
LBL f ae 
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39 Madras 103) (5) remarked ‘= 


“In that case the learned Judges have clearly 
pointed out that there are no provisions in the 
Civil Procedure Code relating to suite by and 
against minors obliging a plaintiff to apply for 
discharge of the guardian ad litem of a defendant 
who had ceased to bea minor. There are provisions. 
in the procedure Code for a minor plaintiff on 
attaining majority electing to go on or not to goon 
with a litigation. Thatis obviously in view of the 
fact that the plaintiff is in a position to elect 
either to go on or not to go on with a litigation to 
which he is a party because he is dominus litus. 
No such consideration is available in respect of 
the defendant. A defendant having been made a 
party defendant to the action may no doubt confess 
judgment but has no such right to election 
as the plaintiff has, That is probably the reason 
why no provisions have been made in the Procedure 
Code in respect of a minor defendant attaining 
majority. Apparently, therefore, we must take it as 
found by the learned Judge in that case that the 
minor defendant who comes of age may, if he. 
thinks fit, come on the record and conduct the 
defence himself. If, however, he does not doso and 
allows the case to proceed as though he was still a 
minor without bringing to the notice of the Court 
the fact of his having attained majority, then he 
must be deemed to have elected to abide by the 
judgment or adjudication by the Court with respect 
to the matters in controversy on the basis of the suit 
at the time.”. : 

Similarly in Umra v. Barkat Ali, 1928 
Lahore 371 (6) it was observed :— 

“Rules 12 and 13, O. XXXII, Civil Procedure Uode, 
lay down the course that a plaintiff may follow on 
attaining majority, but there is no corresponding 
rule relating to a defendant who should: become 
major during the pendency of asuit. The reason 
for this omission obviously is that while a plaintiff 
on becoming major can put an end to the litigation, 
a defendant on attaining majority cannot -do' so 


¿ånd the case must proceed. He has. notice of the 
“dase already and so no further notice of ‘if'néed be 


given to him, It is‘absurd to say that the: plaintiff 
or the Court should give notice to him ‘that he had 
become major, a fact which he must know. ‘If he 
should fail to take any action on attaining majority, 
the presumption is that he chose to allow the case. 
to be conducted by his quondam guardian or by the 
Counsel that was engaged by that guardian. It 
cannot, in these circumstances, be said that the Court 
had no jurisdiction to proceed with the case or that 
the decree passed by it was a nullity.” < 

Owing to the view that we také on the 
question of fraud, it would be useless to send 
back the case to the Court below. We 
therefore, dismiss the appeal with costs. 


8. Appeal dismissed. 

(5) 39 M 1031; 32 Ind. Cas. 391; 19M L T 93. 

(6) A I R 1928 Lah. 371; 110 Ind. Oas. 725, 4 
s . 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 401 of 1935 
August 27, 1937 

l PURANIK, J. 

Musammat HAZARABI AND OTHERS— 
DEFENDANTS—-APPELLANTS 
versus 
Musammat FATMABI—PLAINTIFF 
— RESPONDENT 


PraéticeJudgment —Contested case — Duty of 
trial Judje — Evidence — Appreciation of, with 
aene to pleas, previous statements and conduct 
of ‘parties~Execution of registered gift deed— 
Effect sought to be avoided on ground of tnsanity of 
exectitdnt at time of execution—Duty of Court in’ 
scrutinizing evidence with advertance to s. 12, Con- 
tract -Act] (I of 1872)—Failure—Finding on issue of 
tnsantty—If binding in second appeal~Plaintiff 
adjudged ‘sane at date of suit—Finding not chal- 
lengédPoint, if can be raised at stage of evidence 
~COtvil Procedure Code (Act V of 1908), O. VI, 
r. 10—Pléa-6f insanity—Proof of —Duty of Appel- 
late Court of fact—Registration Act (IX of 1902), 
$. 35, -cl.:3 (b)—Effect of endorsement by Registration 
Oficéer—Plea ‘of insanity -at time of executionDuty 
of Court. 

Where the trial Judge has not dealt with the 
facts and evidence on record elaborately nor has he 
arrived. at proper findings ön the issues in the case, 
the documents placed on record by either side have. 
not been exhibited as required by the Circulars 
and it is difficult to understand which of them are 
such as can be treated as proved or admitted this. 
dort of disposal ina summary manner of a hotly con- 
tésted case is not justified, [p.8l,col.:2] : 

‘Where the plaintif is -adjudged to besane at 
the date of suit and ‘she has not challenged . that 
finding but continues the litigation as sane, it is not: 
Gpen-to-her'to argue that she is an alleged lunatic 
i "ie qase when her evidence is to be given. [p. 

2, COL, dy 

The evidence on record has to be appréciated 
With reference to the pleas and previous statements 
snd conduct of parties and not inignorance of the 
same ‘and when the final Appellate Uourt has failed 
todo this, it cannot be said that it has arrived at 
a finding of fact . binding on second Appellete 
Court. This duty of appreciation of evidence is of 
utmost importance and should be carried out with 
advertance to the law of contract found in s. 12, 
Contratt Act, ina case where the effect of a re- 
gistered gift deed is sought to be avoided by the 
party on the ground of the alleged insanity of the 
executant at the time of the execution Where the 
triaľ Court and the Appellate Court have failed to 
bear this inmind while coming to their conclusions, 
the decision of the final Oourt of fact on the issue 
of insanity will not be binding in second appeal, 
Ip. 84, col. 1.) 

Though it may be that a party seeking to avoid the 
effect of a deed by pleading insanity at the time of 
execution is not bound to plead circumstances from 
‘wHich he was to establish the insanity atthe time 
of the gift deed and though itis permissible for 
him to lead evidence in proof of general insanity 
from which an inference of unfit mental condition at 
the time of the deedecould be drawn and the burden 
lay onthe other side to prove the contrary, yet it 


HAZARABI v. FATMABI (NAG.) 


137110 
does not absolve the Court from the liability to 
scrutinise the pleadings of dhe” parties when pleng 
have been made and if these pleas appear to be 
destructive of the case of usual insanity, it will not 
be proper for the final Appellate Oonrt of fact to 
infer usual insanity from the statement of some 
witnesses, ignoring the pleadings of the parties. 
ree Datt v. Tribhavan Duit (l), referred to. 
ibid. 

Registration is a solemn act and if there is a 
registration endorsement, it shows thet necessary 
formalities required by law have been complied 
with. Where the effect ofa registered document is 
sought to be avoided by pleading insanity at the 
time of execution and the lower Appellate Court in ig- 
norance of these rules of law has discarded the re- 
gistration endorsement as of no consequence in 
deciding the issue about the mental condition of the 
executant when the deed was executed such a deci- 
sion is not binding on the second Appellate Court. 
Gangamoyi Debi v. Troiluckhya Nath Chowdhory 
(2) and Rangavva v. Shashappa (3), referred to. [p 
84, col. 2.) 

S. C. A. from the appellate decree of the 
Court of the District. Judge, Nagpur, dated 
June 19, 1935, in Civil Appeal No. 50-A of 
1934, modifying the decree of the Court of 
the Temporary Additional Sub-Judge, First 
Olass, Nagpur, dated October 9, 1934, in 
Civil Suit No. 114 of 1933. 


My. M. B. Kinkhede R. B. (with him Messrs. 
R. M. Bhagade and V. R. Gharpure), for the 
Appellants. ; 


Messrs. Fide Hussain and Nisar Ali, for 
the Respondent. 


Judgment.—The facts of this case may 
be briefly stated as under :— 

The following genealogy will show -the 
relationship of the principal parties to the. 
dispute; 


SHEIKH CHAND 
| 


| 
Fatmabi 
plaintiff 


| 
Sheikh Nabbu 
died on Beptem- 
ber 11, 1920, Hazrabi 
(Defendant 
No. 1) 


Sheikh Nabbu died in 1920 leaving 
behind a house in Sitabaldi, Nagpur, which 
is the subject-matter of dispute. On his 
death his heirs were Rahimatbi 6 annas, 
Fatmabi 6 annas, and Hazrabi 4 
annas under the law by which the 
parties are governed. Hazrabi, the 
widow of the decessed is alleged . to havea 
obtained possession of the property ac- 
cording to plainttfi in 1920 on the death of 
Sheikh Nabbu, but according to defendant 
Nô. 1 nt the end of 1924 after she ‘and the 
present plaintiff as co-plaintiff had instituted 
Civil Suit No. 75 of 1923 for possession 


i 
Rahimatbi 


1938 
against those that wéré in wrongful posses- 
sion. Thereafter ahimatbi instituted 


Civil Suit No. 45 of :1925 for partition and 
possession of*her 6annas share. Musammat 
Hazrabi, defendant No. 1, and the present 
plaintiff were defendants in the case but 
the present plaintiff was ex parte. Exhibit 
. D-2 isthe judgment in thatsuit. Rahimathi 
obtained possession of her 6 annas 
share subject to payment of proportionate 
share of Mehr and funeral and medical 
charges. | Before the final decree was passed 
in the case defendant No.1 sold the pro- 
perty to Laduram by sale-deed dated 
August 14, 1930. In this sale Hazrabi 
stated that the present plaintiff Fatmabi 
had executed a deed of gift in her favour 
on April 22, 1925,and by virtue of that 
- gift she had become the owner of Fatmabi’s 
share. Plaintiff's husband thereafter served 
notices on Hazrabi and Laduram and 
‘informed them that steps -will be taken to 
recover possession of the property to the 
extent of the share owned by his wife, the 
present plaintiff. 

The present suit was instituted on 
August 2, 1932, by plaintiff Fatmabi alleg- 
ing herself to be a minor and a lunatic 
through her next friend her husband for 
possession of her 6 annasshare in the house 
against defendant No. 1 MHazrabi and 
defendant No. 2 who claimed to be in 
possession on the basis of the sale deed 
dated August 14, 1930. The plaintiff's case 
is that defendant No. 1 is in possession 
since the death of Sheikh Nabbu and is 
accountable for mesne profits to the plainte 
iff tothe extent of her share. She alleged 
that there has been a decision in Civil 
Suit No. 45 of 1925 where it was held that 
defendant No. 1 had to recover dower debt 
of Rs. 1,000 and five dinars and funeral and 
medical charges against the estate but the 
‘defendant Hazrabi had paid herself off out 
of the profits of the property and she was 
thus responsible to pay to the plaintiff 
whatever she holds by way of mesne profits 
on account of the plaintiff. She valued 
this claim for megne profits, tentatively at 
Rs. 100. 

-The defendants raised a preliminary 
contention that the plaintiff was neither a 
minor nor a lunatic and was not entitled to 
sue through a next friend. It has been held 
that she was neither a minor nora lunatic 
at the institution of the suit. Plaintiff ten, 
signed the plaint herself and continued the 
litigation. i 

On merits the defendants pleaded that 
the plaintiff had no cause of action for guit 
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as she gifted her share to defendant No. 1 
on April 22, 1925, by a registered deed of 
gift and defendant No. 1 as owing both 
snares transferred the same to defendant 
No. 2. In the alternative it was pleaded 
that if for any reason the gift be found 
to be not binding on plaintiff, the plaintiff 
could not recover her share without con- 
tributing her share towards Mehr, funeral 
and medical charges and litigation expenses 
incurred by defendant No. 1. It was 
further pleaded that the defendant No.1 
spent some amount for plaintiff's marriage 
and that, too, has to be paid before sha could 
recover possession. 

The plaintiff denied the gift and alleged 
that she was insane during the period the 
gift deed was executed. She further 
pleaded that the gift deed was not pleaded 
in Civil Suit No. 45 and the defendant is 
bound by res judicata from pleading it now, 
She stated that defendant No. 1 had 
recovered her dower and funeral expenses 
and medical charges outof the rents and 
protits of the house recovered by her and 
nothing was due. With respect to litigation 
expenses, she pleaded that they were nob 
found in the former suit and could not be 
claimed in this litigation. She denied 
that anything was spent for marriage. 
In any case she pleaded that without pay- 
ment of court-fee the defendants were nob 
entitled to claim a seb off of tnese items in 
this litigation against the rents and protits 
claimed by her. 

On these pleadings, after hearing evi- 
dence, the trial Oourt held that the plaint- 
iff was an idiot when the gift deed was 
executed and it was void. It declared 
plaintiff entitled to claim possession of her 
share and ordered an enquiry into tae 
profits of plaintiffs share and the expenses 
incurred for marriage and litigation. By 
an earlier tinding in the case it was held 
that the defendants could not agitate the 
questions decided iu the previous suit, 
Oivil Suit No. 43 of 1945. The trial Court 
passed a preliminary decree for partiu n 
and rendition of accounts. ‘ 

The decision of the trial Court on the 
Points involved in the case strikes me as a 
summary disposal of the case. The learned 
Judge has not dealt with the facts and evi- 
dence on record elaborately nor has he 
arrived at proper findings oo the issues in, 
the case. The documents placed on record 
by either side have not been exibited as 
required by the Circulars and it is difficult 
to understand which of them are such as 
can be treated as proved or admitted. This 
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sort of disposal of ahotly contested case 
was not justified. 

Against the decision of the trial Court 
the defendants preferred an appeal before 
the District Judge and the plaintiff filed 
cross-objections. The learned District 
Judge dismissed the appeal filed by the 
defendants bat allowed the cross-objections 
and decreed that plaintiff is entitled to 
immediate partition and possession of her 
share in the property from defendants 
Nos. 2 to 4 who are the representatives of 
the original purchaser defendant No. 2 
Laduram. He further ordered an enquiry 
into the mesne profits of the house as bet- 
ween plaintiff and defendant No. 1 permitt- 
ing defendant No. 1 to claim a set off regard- 
ing proportionate share of dower debt 
and marriage expenses but nct with respect 
to coats of litigation. Against this decree of 
the lower Appellate Court the defendants 
have filed a second appeal before this 
Court and the plaintiff has filed cross-objec- 
tions. ' 

The first contention raised by the de- 
fendant-appellants before me is that 

the decision of the lower Appellate Court 
` that Musammat Fatmabi was insane 

when the deed of gift dated April 20, 
1925 was executed is not such as can be 
accepted in second appeal. It is argued 
that this finding has been based on 
wrong assumption anda mistake regard- 
ing the onus of proof. It is further argued 
that the lower Appellate Court did not 
appear to be aware of the instructions 
in Registration Manual and the proper 
bearing of s.12 of the Contract Act and 
the presumption permissible under s. 114 
of the Evidence Act. The finding is thus 
vitiated and should not be given effect 
to. The respondent contended that the 
decision is one of fact and cannot be 
challenged in second appeal. 

Whether the plaintiff was insane when 
she executed the deed of gift dated April 
20, 1925, is the most important issue in 
the case, and in order to arrive at a proper 
decision on the point, pleadings and evi- 
dence of the parties require a thorough 
scrutiny with reference to the law of 
«Contract as contained in s. 12 of the 
Contract Act. I may at once say that both 
the Courts below have failed to bear this 

e jamind while deciding the case. The 
trial Court, as already observed by me, 
has in a summary manner gis that 

Musammat Fatmabi was an idiot when 

the deed was executed, holding at 

same time, on the 


i the 
basis ofthe evidence 
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given bythe defêndants' e witnessed that 
the deed was duly execufed. The lower 
Appellate Court has no doubt dealt with 
the pointin greater detail and has given 
its reason for arriving at the conclusion 
that Musammat Fatmabi was insane when 
the gift deed was executed but Iam not 
satisfied with its statement of the 
circumstances of the case and it appears 
tome that it has not borne in mind the 
provisions of s. 12 of the Contract’ Act 
and other provisions of law bearing on the 
several aspects of the case as I will 
presently show. 


In para. 4 of his judgment the learned 
District Judge states “it is admitted by the 
appellants that Fatmabi does get fits of 
insanity - particularly during child birth.” 
There is absolutely no justification for ` 
this statement anywhere in the pleadings 
nor is it contended before me that such 
an admission was made on behalf of the 
appellants before the lower Appellate 
Court. The first pleading of the defend- 
ant regarding the mental state of 
Musammat Fatmabi was made on April 19, 
1932, when the plaintiff claimed to sue 
as a lunatic through a next friend. The 
defendant No.1 in her statement dated 
April 19, 1932, stated that the plaintiff was 
not alunatic and could not be allowed to 
sue through her next friend. She 
added ; 

“It ig true that the plaintiff was suffering, for 
sometime during her third child birth, of hyeteria 
which lasted for six months. Since then she is 
quite like an ordinary woman with no touch of 
insanity. lt is denied that the plaintiff is lunatic. 
Her age is 28.” 


There isno other pleading by the defen- 
dant onthe point of insanity which could 
enable the lower Appellate Cour: to start 
with an admission on the part of the 
appellants before it as stated by it in the 
beginning of para. 4 of its judgment. This 
ison the very face of it a wrong assump- 
tion of fact. 

The learned District Judge then proceeds 
to state in para. 4 of his judgment the 
contention of the appellants (defendants) 
that the barden lay on the plaintiff to 
establish thatshe was insane when the 
deed of gift was executed but without 
deciding whether this contention . 15 
correct or not, piz., without deciding whe- 
tlfer the burden lay on the plaintiff as con- 
‘tended by the defendanis, be proceeds to 
examine the evidence led on behalf of 
the appellants before him, viz., the defen- 
dgnts. This is not fairto the defendants 
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They wanted the Court to hold that the 
burden lay on tHe plaintiff to prove that 
she was mentally incapable of understand- 
ing the gift deed when it is alleged to 
have been executed but without deciding 
the contention he proceeds to examine the 
defendants’ evidence and after discarding 
the same deals with the evidence given 
by the plaintiff and after discarding a 
major portion thereof relies on some 
statements made by Kazi Abdul Sattar 
P. W. No. band Alexandar (P. W. No. 3) 
and jumps tothe conclusion in para. 10 
of his judgment : 

“On the evidence it must be held Fatmabi was 
generally of unsound mind and that the burden lay 
onthe defendant to prove that she was of sound 


mind when the gift deed was executed and this has 
not been done" 


He then deals with the evidence given 
by thedefendants and comes tothe con- 
clusion that the defendants have failed 
to discharge the burden that lay on them 
and holds that Fatmabi was of unsound 
ea when the deed of gift was execut- 
ed. 

The entire treatment of the subject in 
paras. 4 to 10 is objectionable and clearly 
shows that the Judge has not approached 
the case properly. There is no scrutiny of 
the pleadings of the parties and the 
evidence on record with advertence to 
B. 12 of the Contract Act. 

Long arguments were addressed before 
me by Counsel for both sides, each one 
trying to convince me that the burden of 
proof lay on the other party in the cir- 
cumstances of the case, whichof the 
contentions is acceptable is really for the 
lower Appellate Court to state with refer- 
ence to the pleadings in the case but this 
has not been done. 

The defendant-appellants after having 
pointed out tome the wrong assumption 

. ab the beginning of para. 4 of the judgment 
took me through the pleadings of the 
parties and attempted to show that congen- 
ital idiocy was never pleaded as held by 
the trial Court and no foundation for the 
case that plaintiff was usually mad was 
laid in the pleadings; buton the contrary, 
the plaintiff's pleadings were destructive 
of the same. It was argued that in the 
plaint, para. 6 which was filed on August 
2, 1932, it was pleaded “the plaintiff has 
become a lunatic since more than 3 years”; 
this should be constrfed as meaning 
more than 3 years butless than 4 years, 
and if so construed, it will mean that “she 
became mad sometime in 1928 and was 
not, therefore, mad in 1925 when the deed. 
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of gift was executed. The other side 
wants meto hold that more than three 
years is loosely stated and it may mean 
for any period more than three years. 
The plaintiff's Counsel further urges that 
insanity at the time of gift deed is 
definitely pleaded later on in the pleadings 
and itis also hinted that insanity isin 
the family from which an inference of a 
plea of usual insanity should be drawn. 
This contention is met by the other side by 
pointing out several facts and also the 
deposition of plaintiff's husband Tecord= 
ed on February 25, 1932, in which he 
stated that “the plaintiff is a lunatic for 
the last five years but for the last four 
years she is absolutely mad” which con- 
clugively indicated that plea of general 
insanity was never intended to be advanced 
by the plaintiff and that she was not insane 
in 1925. It is argued that even the plea 
that she was insane when the present suit 
was instituted was negatived by the 
Courts and plaintiff has been throughout 
litigating as a sane person. The lower 
Appellate Court has failed totake into 
consideration the fact that it is pleaded 
by the defendants that in 1923 and 1924 
there was a litigation for possession of this 
house by defendant No. 1 and plaintiff as 
co-plaintiffs and the plaintiff did not deny 
this. This litigation was presumably by 
plaintiff as sane and major and thus 
gives alieto the alleged plea of general 
insanity being advanced or proved. I have 
referred to these arguments before 
me only to indicate that the pleadings 
of the parties andthe circumstances of 
the case required scrutiny by the lower 
Appellate Court with particular reference 


tos.12 of the Contract Act. This is 
wanting inthis case and the decision 


cannot be said to be legal and binding on 
me in second appeal. 


The learned Counsel for the respondent 
referred me to O. VI,r. 10 of the Civil 
Procedure Code and Someshwar Dutt v. Tri- 
bhawan Dutt(1) and argued that he was nut 
bound to plead circumstances from which 
he was to establish the insanity of plaintiff 
at the time of the gift deed and even if 
ibbe necessary it has been sufficiently 
hinted at and it was permissible for him 
to lead evidence in proof of general 


1) AT R1934 P C 130; 149 Ind, Cas. 480; 61 “I 
aba: 9 Luck, 178; 1934 A L R 593; 1934 O L 
R 513; RPO 151; 110 W N 784; 380 W N 
806; 67 M L J7; 40 L W5; 36 Bom. L R652; 
(1934) A L J 585; 59 OLJ 404; (1934) MWN 647 
@ ©). . . 
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insanity from which an inference of unfit 
mental condition of the plaintiff atthe time 
of the deed could be drawn and burden 
laid onthe other side to prove the con- 
trary. This maybe perfectly true but it 
does not absolve the Court from the liabili- 
ty to scrutinse the pleadings of the parties 
when pleas have been made, andif these 
pleas appear to be destructive of the case 
of usual insanity, it will not be proper for 
the final Appellate Court of fact to infer 
usual insanity from the statement of some 
witnesses, ignoring the pleadings of the 
Parties and even the previous sworn state- 
ment of plaintiff's husband. The evidence 
on record has to be appreciated with 
reference tothe pleas and previous state- 
ments and conduct of parties and not 
in ignorance of the same, and when the 
final Appellate Court has failed to do this, 
it could not be said that it has arrived 
at a finding of fact binding on 
second Appellate Court. I have already 
shown above how the lower Appellate 
Court started with a wrong assumption of 
of admission onthe partofthe appellants 
and ignoring the provisions of s. 12 of 
the Contract Act and without deciding 
the question of burden of proof raised by 
the appellants proceeded to discuss the 
appellant's evidence and then the plaintiff’s 
evidence. I object to the treatment 
accorded by the lower Appellate Court 
to the question atissue and hold thatit is 
not legal, and as such, the decision is not 
binding on me. 

It was also urgued on behalf of the 
respondent that the lower Appellate Court 
had to decide a simple issue whether 
Plaintiff was insane when the deed of 
executed in 1925. Plaintiff 
Witness No. 9 established that she was 
insane in 1921 and under Jaw there was a 
presumption that this state of mind 
continued until the contrary is established. 
This not having been done the lower 
Appellate Court was justified in holding 
that she was insane ın 1925 when the 
deed.was executed. This argument may 
be perfectly sound if there be nothing else 
on record but as Ihave already indicated 
the other side was brought to my notice 
several facts beforeand after 1921 and 
before 1925 which, if accepted, by the 
lower Appellate Court, are destructive of 


“the presumption that may arise from the 


proof of insanity of the plaintiff in 1921. 
Even plaintifs pleadings are afleged 
to be destructivee of this presumption. 
1 want the lower Appellate Court to 
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scrutinise all these facts and pleadings 
before deciding the issu ong way or the 
other. 

The appellant's Counsel further argued 
that the plaintif appeared before the 
District Judge in 1922 and there isnothing 
on record of that case Ex. 1-D-1 to show 
that she was insane and though there was 
a quarrel over the question who should . 
give her away in marriage or the place 
where the nika should be performed none 
of her near relations who appeared in the 
case even suggested that she was a lunatic. 
The lower Appellate Court should not have 
lightly discarded this incident. It is for 
the lower Appellate Court to deal with 
this aspect of the case whico is dierent 
from the onestated by it in its judgment. 

The lower Appellate Court has not attach- 
ed any importance to the registration of the 
deed of gift where plaintiff took part in 
presenting the deed for registration and 
admitting its execution. Ine lower Ap- 
pellate Court has discarded this incident 
as not of great consequence on the ground 
that Registration Officer is too busy a per- 
son to note the mental condition of per- 
sons bringing documents to him for regis- 
gistration. ‘Chis is ignoring s. 35, cl, (b) of 
the Registration Act whicn enjoms on the 
Registering Officer a duty to refuse regis- 
tration of a document if it appears to him 
that the executant is a lunatic, The in- 
structions contained in the U. P. Re- 
gistration Manual are very specilic and 
require the Registration Officer to record 
an admission of execution nob merely by 
a nod from the executant as the trial 
Court thinks or hurriedly being very busy 
as the lower Appellate Oourt holds but 
after making quite sure of the reality of the 
admission, not only by reading out the docu- 
ment tothe executant but by obtaining 
his answers with a view to note that the 
executant has really admitted. A reality 
of admission and nut a farce of admis- 
sion as stated by the lower Appellate 
Court is required by these; rules (0. P. 
Registration Manual) p. 6, No. 14, p. 8, 
T. 29). It must be presumed that oflicers 
follow the Act and ihe Rules andas their 
Lordships of the Privy Council pointed 
out in Gangamoyi Debi v. Troiluckya Nath 
Chowdhnry (2), registration isa solemn Act 
and if there 1s a registration endorsement, 
it shéws that necessary tormalities required 
by’law have been complied with. The 
lower Appellate Court in ignorance of 


2 33 0537 at p. 544; 33 I A 60; 30 LJ 349; 10 
OW N 522 0). 
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„these rules of .fawehas discarded the regis- 
tration endorsement as of no consequence 
in deciding the issue about the mental 
condition of the plaintiff when the deed of 
gift was executed. Such a decision is not 
binding on the second Appellate Court : see 
Rangavva v. Sheshappa. (3). 

One more point bearing on this question 
of insanity of plaintiff in 1923 which was 
argued before me and appears to be of 
Importance is the application dated August 
8, 1934, in which the plaintiff stated that 
she did not understand the nature of oath 
but was willing to gointo the box if the 
Court. so desired. No order was passed 
on this application by the trial Court and 
the lower Appellate Court states in para. 11 
of its judgment that the trial Court was 
right in not passing any order on it. The 
appellants before me wish to draw an ad- 
verse inference from the absence of the 
Plaintiff from the bos, while the respondent 
contends that as the plaintiff is an alleged 
lunatic, her evidence is insufficient either 
way and no adverse inference should be 
drawn. He relies on Halsbury’s Laws of 
England, Vol. 21, pp. 273, 294, 296, 
Paras, 473,505 and 110. The plaintiff is 
adjudged to besane at the date of suit 
and she bas not challenged that finding 
but continued the litigation as sane. It is 
not open to her to argue that she is an 
alleged lunatic at the stage when her evi- 
dence was to be given. At any rate some 
order by the trial Court on that application 
after putting it tothe other side was ne- 
cessary. The lower Appellate Court was not 
Justified in holding that no order could be 

. Passed on that application. 


In support the decision of the lower Ap- ` 


‘pellate Court the learned Counsel for the 
respondent referred me to Benoy Krishna 
Sadhukhan v. Panchanan Sadhukhan (4) 
and argued that the deed of gift is alleged 
to be executed by an illiterate pardanshin 
lady and the burden was rightly thrown 
on the defendants: Ihave not been able 
to find any pleas on this poiat in the 
trial Court and cannot accept this new 
argument for the orst time in second 
appeal. - 

I have so far dealt with the arguments 
of parties on the question of insanity of the 
Plaintiff when the deed of gift was execut- 
ed on April 20, 1925, and have indigated 
that the decision of the lower Appellate 


(3) 518 258 at p. 262; 101 Ind. 5A 
are gd Bom. LR 327. a K n 
~ (4) A, 935 Oal. 671: 159 Ind. Oas. 133: 

WN 45; 62 0 LJ 99; 8R C275, T 
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Court on this important issue contained in 
paras. 4 to ll ofthe judgment is not such 
as can be accepted in second appeal. The 
lower Appellate Court has ignored the 
principles underlying s. 12 of the Contract 
Act and has also ignored the provisions of 


‘Registration Act and the instructions given 


in Registration Manual. It has failed to 
consider properly whether the case fell 
within the purview of this second clause of 
s. 12 of the Contract Act or the third clause. 
A proper scrutiny ofthe pleadings of the 
parties and the circumstances of the case 
as disclosed by the previous conduct of 
the parties and the evidence on record has 
not been made with the result that the deci- 
sion arrived at by the lower Appellate Court 
cannot be accepted. As both parties attach 
great importance to the decision on the 
point and as it is proper that the lower Ap- 
pellate Court should deal fully with the case 
with advertence to the remarks in this 
judgment, I set aside the finding and re- 
mand the case to the lower Appellate Court 
for a fresh decision of the question. ‘ 


The result is that I allow the appeal and 
cross-objections and set aside the decree 
of the lower Appellate Court and remand 
the case to the lower Appellale Court for 
a fresh decision of the appeal and cross- 
objections with advertence to the remarks 
inthis judgment. Oosts including the costs 
in this case will abide the result. 

D. Case ramanded. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 300 of 1934 
January 11, 1938 
COLLISTER AND BAJPAI, JJ. 
Daroga GOBIND RAO AND ANOTHER— 
PLAINTIFFS—-A PPELLANTS 
versus 
Mohar GOBIND RAO AND OTHERS— 
PDBFENDANTS—RESPONDENTS 
Court-fees—Suit for declaration—Court cannot 
insist on party to claim consequential relief— 
Question of court-fee io be decided on allegatibns in 
plaint and noton relief claimed only—Claim for 
declaration that morigage decree is null and void— 
Perusal of plaint showing that mortgage-deed , is 
sought to be avoided—Ad valorem court-fee must be 
paid—Payment of deficiency—Court-fee paid as on 
declaratory relief—Court finding ad valorem court- 
fee should be paid—Question rated complex song, 


requiring decision of High Court—Plaintiff should ° 


be given opportunity to make up deficiency 
dectsiongof High Court. 

Whereas it is not permissible to a Court to in- 
sist on the plaintiff claiminge a consequential relief 
when the plaintiff has deliberately omitted to claim 
it and has confined himself toclaiming a declara- 


after 
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tory relief only and thus insiston the payment of 
ad valorem court-fee, itis also clear that the ques- 
tion of court-fee has got to be decided on the alle- 
gations contained in the plaint and not necessarily 
by looking at the relief only and the manner in 
which ithas beenclothed. If the allegations con- 
tained inthe plaint are such as to make it possible 
to hold that the suit is one fora declaration only, 
the plaintiff undoubtedly is entitled to have it 
treated as such. (p. 87, col. 1] 

[Case-law discussed. | 

‘Where in a suit the plaintiff claimed declaration 
that the mortgage decree passed was ineffectual and 
nulland void and paid court-fees on declaratory 
relief but the perusal ofthe plaint clearly showed 
that the plaintiff wanted to avoid the mortgage- 
deed, in other words to get it cancelled, and he 
also wanted the cancellation of the preliminary and 
the final decrees : 

Held, that ad valorem court-fee must be paid. 

Where ina suit the plaintiff pays court-fees on 
a declaratory relief but the Court finds that ad 
valorem court-fee should be paid and the question 
about the court-fees raised is a complex one re- 
quiring the decision of the High Oourt, a further 
opportunity should be given to the plaintiff to make 
„good the deficiency after the decision of the High 
Court on the questions raised. Suraj Ket Prasad 
v. Chandra Mal (8), relied on. 


F.C, A. from the decision of the Sub- 
Judge, Gorakbpore, dated July 31, 1934. 

Messrs. P. L. Banerji, Sri Narain Sahat 
and Vidya Prasad Singh, for the Appellants. 

Messrs. S. K. Darand Shiva Prasad Sinha, 
for the Respondents. 

‘Bajpal, J—This is an appeal by the 
plaintiffs whose plaint was rejected on the 
ground that it was not sufficiently stamped 
with proper court-fee. In the plaint the 
plaintiffs prayed for the following relief : 

“It may be declared under the decree that the final 
decree No. 129 of 1930 dated November 28, 1931, in 


which preliminary decree, dated March 30, 1931, 
js merged is altogether ineffecutal and null and void." 


In the Court below an objection was 
taken by tke principal contesting defend- 
ant that the court-fee paid by the plaintiffs 
was inadequate, and the Oourt below 
thought it proper to decide the question -of 
court-fees first. By an order dated July 11, 
1934 that Court held that the plaintiffs 
ought to pay ad valorem court-fee and time 
wae given to the plaintiffs to pay the same, 
On" July 23, 1934, the plaintiffs applied for 
a re consideration of the order, but on 
July 25, 1934, the Court said that there 
was “no reason to review and re-consider 
its former views,” but time was extended for 
payment of the full court-fee up to July 31, 
*1934. The court-fee not having been paid 
Within the extended time, the plaint was 
rejected with costs to the opposite party on 
July 31, 1984, and it is against this latter 
order that the present appeal has been 
filed. . . 
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It is contended on behalf of the plaintiffs- 
appellants that the court-fee of Rs. 15 as 
paid by them was sufficient inasmuch as 
their suit was a pure and simple suit for a 
declaratory decree and strong reliance is 
placed on the Full Bench casein Sri Krishna 
Chandra v. Mahabir Prasad (1, and an- 
other Full Bench case of this Court in 
Bishan Sarup v. Musa Mal (2). Learned 
Counsel forthe appellants has also drawn 
our attention to the cases in Mohamad 
Ismail v Liyaqat Hasain (3), Brij Gopal v. 
Suraj Karan (4), Lakshmi Narain Rai v. 
Dip Narain Rai (5), aud Abdul Samad 
Khan v. Anjuman Islamia (6). We shall 
consider these cases in detail and we shall 
also consider the cases cited by the learned 
Counsel for the respondent. There can be 
no doubt that under s. 6, Court Fees Act it 
is the duty of the Court before which any 
document is filed to see whether the docu- 
mentis sufficiently stamped or not, and under 
O. VII, r. 11, Civil Procedure Oade, the 
Court shall reject a plaint if the plaint is 
written upon paper insufficiently stamped. 
There can also be no doubt that the Courts 
have ample power to look into the alle- 
gations of the plaint in order to find out 
the real nature of the relief which is claimed, 
and the mere fact thatthe reliefis clothed 
in the garb of a declaratory decree will not 
make the relief claimed a declaratory relief 
only, if the averments in the plaint show 
the contrary. This was held inthe Full 
Bench casein Kalu Ram v. Babu Lal (7) 
This was a Full Bench case cf five Judges, 
and King, J. who delivered the principal 
judgment in the case observed: 

“The Court has to see what is the nature of the 
suit and of the reliefs claimed, having regard to 
the provisions of 8.7, Court Fees Act. If a substan- 
tive relief is claimed, though clothed in the garb of 
a declaratory decree with a consequential relief, the 
Court is entitledto see what is the real nature of the 
relief and if satisfied that it is not a mere consequen- 
tial relief but a substantive relief, it can demand the 
proper court-fee on that relief irrespective of the 
arbitrary valuation put by the plaintiff in the plaint 
on the ostensible consequential relief. Suppose a 
plaintiff asks for a declaration that the defendant is 
liable to pay him money due under a certain bond 

(1) (1933) A L J 673; 149 Ind. Cas. 198; A I R 

H 791; 6 R A 866 (F B). 

wS (1835) A Ta 3 809i 156 ta Oas, dit AIR 1935 
as) Casa) A ud 165; 140 Ind. Oas. 191; AIR 1932 
Ar aie AL x 66. 141 Ind. Cas. 112;A I R 
1939 Al. 560; Ind. Rul. (1933) All. 45. 

“ (5) (1933) a aa PC id 152; AI R 
“ga asas A b A 1537; 149 Ind. Cas. 802; A I R 
at; 41939) "4 L J 684; 139 Ind. Oas. 32; AI RB 
1925 All. 485; 54 A 812; Ind. Rul, (1932) All, 518(F B) 
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and also asks for recové@ry of that, amount, or suppose 
thatheasks for a declaration that he is the owner of 
certain property and is entitled to its possession and 
ask for recover of its possession; surely the relief for 
the recovery of money or for the recovery of posses- 
sion cannot be treated as a mere consequential relief 
which can be arbitrarily valued at any low figure and 
court-fees paid on that arbitrary valuation only... ..” 


The position therefore is that whereas it 
is not permissible to a Court to insist on the 
plaintiff claiming a consequential relief 
when tke plaintiff has deliberately omitted 
to claim it and has confined himself to 
claiming a declaratory relief only and thus 
insist on the payment of ad valorem court- 
fee, it is also clear that the question of 
court-fee has got to be decided on the 
allegations contained in the plaint and not 
necessarily by looking at the relief only and 
the manner in which it has been clothed. 
If the allegations contained in the plaint 
are such as to make it possible to hold that 
the suit is one for a declaration only, the 
plaintiff undoubtedly is entitled to have 
it treated as such. Looking at the plaint, it 
is clear that the plaintiffs alleged that a 
mortgage deed was executed by defendants 
Nos, 2 and 3 in favour of defendant No. 1 
on June 12,1918, but the document was 
evidently invalid and-not binding because 
defendants Nos, 2 and 3 were men of licen- 
tious and extravagant habits and the items 
of consideration entered in the mortgage 
deed were "fictitious and ostensible” and 
the little amount which was received “was 
spent in licentiousness and for unlawful 
purposes.” The plaintiffs then went on to 
discuss the course which the trial of the 
earlier case took and alleged that by giving 
temptations to defendants Nos. 2 and 3 and 
by promising them to pay Rs. 1,000 the 
claim was admitted and the decree obtained 
without contest. It isthen said in para. 11 
that the preliminary decree and the final 
decree, if allowed to stand, would be highly 
prejudicial to the plaintiffs and their family 
property, and in para. 13 it was stated that 
the suit was filed for cancellation of the 
final decree only though its object was for 
cancellation of the proceedings of both the 
decrees. A perusal of the plaint makes 
it aboundantly clear that the plaintiffs 
wanted to avoid the mortgage deed, dated 
June 12,1918, in other werds to get it 
cancelled, and they also wanted the cancel- 
lation of the preliminar and the fnal 
decrees When they came to draw up the 
relief paragraph in the plaint, they simfly 
said that it should be declared that the 
preliminary and the final decrees in the 


prmer suit were altogether ineffectual and. 


plaint make 
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null and void. 

In the Court below learned Counsel for , 
the plaintiffs stated that the relief was “by 
implication for self only and not for anybody 
else,” and before us learned Counsel for 
the appellants unequivocally stated that the 
plaintiffs were concerned only with the 
decree so far as it affected their rights, but 
such statements can be of no value against 
the clear statements contained in the plaint. 
Even so far as the relief paragraph is con- 
cerned, the declaration is soughtin general 
terms and not limited to the plaintiffs alone 
and in para. 13 of the plaint it is clearly 
stated that the suit was for cancellation of 
both the decrees. Other allegations in the 
it clear that the plaintiffs 
wanted to get rid of the mortgage deed 


dated June 12, 1918, executed by 
defendants Nos. 2 and 3, the grand: 
father and father of the plaintiffs. 


Under these circumstances the plaintiffs 
were liable to pay ad valorem court-fee as 
held by the Court below inasmuch as they 
wanted the cancellation of the mortgage 
deed dated June 12, 1918, and the cancel- 
lation of the decrees dated March 30, 1931, 
and November 28, 1931. The present case 
is toa certain extent governed by the Full 
Bench case in Kalu Ram v. Babu Lal (7) 
to which reference has already been made. 
We might also refer to the case in Suraj 
Ket Prasad v. Chandra Mal (8). In this 
case the relief asked for by the plaintiff 
was as follows: 

“It may be declared by the Court that (1) the com- 
promise dated November 20, 1919, (2) decree of the 
Court of the Judicial Commissioner of Oudh passed 
in Appeal No. 67 of 1917, and (3) decree No. 142 of 
1925 of the Ocurt of the Subordinate Judge of Gonda, 
are improper and void as against the plaintif and do 
not in any way affect the plaintiff's rights.” 

It was held taat: 

“The plaintiff in asking for a declaration that the 
compromise was improper and void as against the 
plaintiff was asking for the cancellation of this instru- 
ment and he was bound to pay ad valorem court-fees 
under Sch. I, Art. 1, Court Fees Act.” 

The plaintiffs in the present case, when 
they asked for a declaration that the decrees 
passed in the mortgage suit were null ‘and 
void and ineffectual, were according to the 
allegations contained in the plaint in effect 
asking for the cancellation of the mortgage 
bond on the basis of which the decree was 
obtained. Itistrue that in the case just 
referred to it was held that as no definite 
relief for the cancellation of the Gonda 
decree was sought, but only a declaration 
was asked for, the court-fee of Rs. 10 was 


(8) (1934) A L J 955; 153 Ind. Oas. 517; AI R 
1931 All. 1071; 7 R A 520, 


. 


`~ attack on the previous decree. 


&8 


sufficient, but in the case before us looking 
at para. 130f the plaint we find that the 
claim was really for the cancellation of the 
two decrees. In Akhlaq Ahmad v. Karam 
Illahi (9), it was Leld by a Bench of this 
Ccurt, to which one of us wisa pary, that 

“Where the plaintiff sues for a declaration that a 
sale-deed executed by her in favour of the defendant 
is void and ineffectualas against her, and the con- 
tents of the plaint clearly indicate that the plaintiff 

o wanted the sale-deed to be cancelled and gotrid of, 
Art. 17 (iti) of Sch. II, Court Fees Act, is not applicable 
and ad valorem  court-fee is payable under Seh. JI, 

_ Art. J], as though there had been a definite prayer for 
cancellation.” 
and reliacce was placed on Kalu Ram v, 
Babu Lal (7). In an unreported case in 
Md. Ishaq Khan v.Om Prakash, First Appeal 
No. 1&8 of 1933 decided on October 22, 1933, 
it was ohserved ; 

“No doubt the exact form in which the relief asked 
for was couched was somewhat narrow in its scope and 
merelyasked for a declaration that the decree was 
void and invalid and ineffectual as against the plain- 
tiff. In the rejected plaint the learned gentleman 
who drafted it made numerous points as the basis of 

Among them there was 
an allegation in para. 6 that the mortgage deed on the 
basis of which the decree had been obtained was a 
fictitious document without consideration and in 
para, 18 it was stated that the document sued upon 
was fictitious and without consideration. In para. 11 
it was said that the document was fictitious and with- 
out consideration. It seems tous that where a plain- 
tiff wants thata certain decree obtained on a mort- 
gage deed should be declared to be null and void and 
his point is that the mortgage deed itself was not 
binding on him and therefore the decree must fall 
with it, he claim more than a mere declaratory decree 
and payment of Rs, 10 would not be sufficient. On 
the other hand, if there was a bare allegation that he 

- ‘wasnot properly represented inthe previous suit 

- andthe decree passed against him ison that ground 
void and invalid and ineffectual and that the previous 
suit should be re-started from the stage at which a 
proper guardian was not appointed, then the payment 
of Rs 10 may be sufficient.” 

In Kailash Narain v. Gopi Nath (10), it 

was held that: 

“For the purpose of determining whether the plaint 
is sufficiently stamped, it is open to the Court to 
look into the allegation in the plaint in order to 
see whether the suit was one for a mere declara- 
tion or whether in effect the plaintiff was claiming 
a further relief though the real nature of the relief 
was concealed by him.” 

In the case before them, their Lordships 
after a consideration of the plaint came to 
the conclusion that in effect the plaintiff 
wanted that so far as he was personally 
concerned the ex parte decree against him 
should be cancelled and set aside and 

. therefore it could not possibly be said that 
the claim amounted only toa mere decla- 


(9) (1935) A L J 133; 153 Ind. Cas, 599; % I R 1935 
All. 207; 57 A 638; 7 RA 530; 1935 A L R 33. 
(10) (1937) AL J 562- 170 Ind. Oas. 459: AI R 
1937 AlL*411;1L R (1937) All, 259; 4937) AL R 
658; 10 R A 113. 
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ralion. They held thé view that the court- 
fee paid by the plaintiff was insufficient 
and the plaintiff was liable for payment of 
ad valorem court fee. The cases which we 
have just now discussed make it quite 
clear that the order of the Court below 
demanding ad valorem court-fee was a 
correct crder. It temains for ns now to 
consider the cares cited by the appellants. 
In Mohamad Ismail v. Liyaqat Husain 
(3) all that was held was thatthe Court 
could not say that the plaintiff should have 
claimed consequential relief and that not 
having done so, he should be deemed to 
have claimed the consequential relief and 
was therefore Hable to pay an ad valorem 
court-fee on the consequential relief; for 
if, having regard to the nature of his 
claim, the plaintiff ovght to have claimed 
consequential relief and has not done £0, 
his suit might fail under the proviso to 
s. 42, Specific Relief Act. This contem- 
plates a case where there are no allegations 
in the plaint from which is can be inferred 
that the plaintiff was in effect claiming a 
consequential cr a substantive relief and. 
not merely a declaratory relief. i 

The same may be said about Brig Gopal 
v. Suraj Karan (4): It was held therein 
pre the purpose of determination of the court-fee 
the actual relief asked for should be looked into 
and it is entirely beside the consideration of the 
Oourt whether the suit is likely or not to fail, 
because the plaint did not ask for a consequential 
relief.” 

The reliefs claimed in Lakshmi Narain 
Rai v. Dip Narain Rai (5) were also 
declaratory reliefs and there were no allega- 
tions in the plaint from «hich it could be 
inferred that the reliefs were clothed de~ 
liberately in a different garb in order to 
avoid the payment of court-fees, and all 
that was held was that the reliefs being 
declaratory only a court-fee of Rs. 10 was 
sufficient. ; 

In Abdul Samad Khan v. Anjuman 
Islamia (6) the suit was for a declaration, 
pure and simple, that a deed of gift exe- 
cuted by a certain person in favour of 
the defendant was illegal and ineffectual 
as against the plaintiff and that the de- 
fendant bad no right to interfere with the 
poseéssion of the plaintiff and the plaintiff 
paid a court-fee of Rs. 200n the two declara- 
tions which he had sought, andit was held 
that the court-fees paid were sufficient. 
This “care does not throw any light on the 
question that we have got to decide and 
dces not, in any way, militate against the 
view that we have taken. There remains 


1938 


e 
now the constdergtion of the two Full Bench 
cases reported in Sri Krishna Chandra 
v. Mahabér Prasad (1) and Bishan Sarup 
v. Musa Mal :2). In the former case the 
plaintiff claimed the following relief :— 

“It may be held that Govind Prasad, defendant 
third party, did nct in any way look after the 
rights of the plaintiff during the pendency of suit 
No. 65 of 1927 in the Oourt of the Subordinate 
Judge, Ghazipur, and that he was guilty of gross 
negligence on account of which the plaintiff was 
greatly deprived of his rights, and it may be de- 
clared that the decree No. 65 of 1927 is not in 
any way binding upon the plaintiff and is altogether 
void and ineffectual.” 

From the report of the case it does not 
appear what the allegaticns of the plaintiff 
were on which he sought the declaratory 
relief, but so far as the relief goes, there 
can be no doubl that it was one for a pure 
declaration alcne. As pointed out in the 
unreported case in First Appeal No. 188 
of 1938, where there is a bare allegation 
that the plaintiff was not properly repre- 
sented in ihe previous suit and the decree 
passed against him on that ground was 
void and ineffectual and invalid, the pay- 
ment of Rs. 10 may be sufficient. The 
plaintiff was not claiming for the avoid- 
ance of any instrument nor was he in terms 
asking for the cancellation of the decree. 
In the second Full Bench case in Bishan 
Sarup v. Musa Mal (2) the two learned 
Judges, whe held that the court-fee of 
Rs. 20 on two declaratory reliefs was 
sufficient, tock the view that regard being 
had tothe allegations in the plaint and to the 
statements made by the plaintiff's Counsel 
the suit was not a suit under s 39, Specific 
Relief Act but was cne under s. 42, Specific 
Relief Act. Niamatuliah, J. observed that : 

“The allegations contained in the plaintiff's plaint 
were such as to make it possible to hold that the 
suit was one for a declaration.” 


As we have said before, for the purpose 
of determination of court-fee the actual 
relief asked for should be looked into and 
the Court has not to consider whether the 
‘suit is likely or not to fail because the 
plaintiff has not asked for a consequential 
relief. It may be necessary for the plain- 
tiff to make a passing reference to certain 
instruments in asking for the declaration 
of his right, but a mere reference to such 
documents will not make the suit other- 
wise than one fora declaration, but where, 
as in the present case? a reference is made 
to an instrument and it is definitely stated 
in the plaint that the instrument is supe 
ported by fictitious and “ostensible” items 
of consideration, the matter assumes a 
different form. Rachhpal Singh, J. also con- 
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curred with Niamatullah, J., and he 
said: 

“It appears to me that at the time when the” 
question as regards the sufficiency or otherwise of 
the court-fee paid arises, the Court is fully com- 
petent to find out as to whether or not any conse- 
quential relief has been claimed in reality. If it 
finds that censequential relief has been claimed, 
then certainly the plaintiff will be liable for pay- 
ment of ad valorem court-fee. But, if, on the other 
hand, the plaintiff deliberately takes care not to 
ask for a consequential relief, then it is not the 
function of the Court to insist that the consequential 
relief should have been asked.” 

The above passage shows that the learn- 
ed Judge held the view that the Court 
was fully empowered to find out on a 
perusal of the entire plaint as to whether 
or not any consequential relief had been 
claimed in reality. It is worthy of note 
that the same learned Judge was a mem- 
-ber of the Bench in Kailash Narain v. 
Gopi Nath (10) and came to the conclusion 
that the plaint allegations made it clear 
that the suit was not for a declaration only, 
but for the cancellation of an instrument. 
We have discussed all the cases that were 
cited before us at the bar, and we have 
come to the conclusion that the plaintiffs 
in the present case did not seek for a mere 
declaration and that the order of the Court 
below demanding ad valorem court-fee was 
justitied. After we had delivered the 
judgment so far, a prayer was made on 
behalf of the appellants that they should 
be given some further time for making 
good the deficiency, and our attention was 
drawn to Suraj Ket Prasad v. Chandra 
Mal (8) where a similar indulgence was 
granted. It might be said that there was 
some justification for the plaintiffs, in view 
of the Full Bench cases in Sri Krishna 
Chandra v. Mahabir Prasad (1) and 
Bishan Sarup v. Musa Mal 12), in taking 
the view that they were entitled only to pay 
court-fee as on a declaratory relief, and as 
the questions raised in this case were of 
some complexity, the plaintiffs were justi- 
fied in coming to this Ccurt for a tinal 
adjudication of the matter. We, therefore, 
think that a further opportunity shéuld be 
given to the plaintiffs to make good the 
deficiency, if they are so advised. 

If the deficiency in the amount of cbart- 
fees is made good on or before April 1], 
1938, the appeal will be allowed, the order 
of rejection of the plaint will be seteaside 
and the case sent back to the Court for 
being restored to its original number on 
the pending file and disposed of according 
to law. If the amount of the deficiency is 
not made good by the date mentioned 
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above, the appeal shall stand dismissed 
e wilh costs. The plaintiffs, in any event, 
will bear their own costs and pay the costs 
of the defendant. 
B. Order accordingly. 





OUDH CHIEF COURT 
Criminal Revision a DESAIN No. 123 of 
1937 


August 15, 1938 
Zia-UL Hagan, J. 
Musammat KAUSILA—Aocusrp— 
APPLIOANT 
versus 

EMPEROR Turoves Tag MUNICIPAL 

BOARD, SULTANPUR—Comeratnant 
— OPPOSITE Party 

U. P. Municipalities Act (II of 1916), ss. 307, 
186, 178—Notice under s. 186, if should be given 
only after orders are passed on notice under s. 178 
~—No orders passed on notice under s. 178—Notice 
under 3.186—Its non-compliance is offence under 
s. 307. 
Section 186, U. P. Municipalities Act, does not 
require that notice under that section, should be 
given ‘only after orders ave been passed on a 
notice under s. 178, That section is quite general 
and applies to caseg in which such a notice has 
been given to the Board as well as tothose in 
which it has not been so given. 

Non-compliance with the notice under s. 186 is an 
offence under s. 307 even if no orders had been 
passed upon an application by the person for the 
et ee after service of notice upon him under 
s. 178, 

Three days’ time given for demolishing a wall 
by notice under s. 186 is not a reasonable time. 


Cr. R. App. cf the order of the Sessions 
Judge, Fyzabad, dated October 19, 1937, 

Mr. K. P. Misra, for the Appellant, 

Mr. H. K. Ghosh, fer the Opposite Party. 


Judgment.— Musammat Kausila, the ap- 
plicantin this case, was prosecuted under 
ss. 185 and 307 0f the U. P. Municipali- 
ties Actof 1916, by a Magistrate of the 
first class and convicted and fined Rs. 50 
and Rs. 60, respectively, under the two 
charges. She appealed to the learned Ses- 
sions Judge of Fyzabad, and the learned 
Judgé while maintaining her convictions 
reduced the sentences of fine toRs.5 and 
Re. 1, respectively. She has now come up 
in revision to this Court. 

The facts are that in June, 1937, the ap- 
plicant began to build a wall of her 
“house situated within the Municipality of 
Sultanpur. Itis admitted that she gave 
no notice under s. 178 of the Munieipali- 
ties Act to the „Municipal Board. On 
June 14, 1937, the Board sent a notice to 
her asking her to stop the unauthorized 
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building at once and, tô shSw cause with- 
in three days why she should not be 
prosecuted for constructing -the wall 
without the sanction of the Board. This 
notice, ib appears from the report of the 
serving official, the applicant refused to 
take. Thereupon another notice to the 
same effect was issued on the same date 
and it was affixed tothe applicant's house. 
In the evening of the same day the appli- 
cant put in an application saying that 
she was only re-constructing a dilapidated 
wall inside her house thinking that no 
sanction of the Board was necessary for its 
construction but praying that sanction 
might be accorded if it be considered 
necessary. As- this application was not 
accompanied by aplan, theapplicant was 
directed to putina plan of the construc- 
tion. On the next day, that is, June 19, 
1937, another notica was served upon 
the applicant but this notice was in 
very vague terms, It only said:— 

“A copy of the order is being sent to you and 
you are informed by means of this notice, that you 
should comply with the order, otherwise proper 
proceedings will be taken.” 

On June 21, 1937, the Chairman of the 
Board ordered that a notice for demolition 
ofthe wall be issued to the applicant 
under s. 185 of the Municipalities Act, and 
on thesame day, suth a notice was issued 
and served upon the applicant by which 
she was required to demolish the wall 
within three days. On June 26, 1937, 
the Chairman of the Board ordered pro- 
secution of the applicant for failure to 
comply with the notice dated June 21, 
1937. 

On these facis the applicant was pro- 
secuted under ss. 185 and 307 of the 
Municipalities Act and convicted as noted 
above, 

The learned trying Magistrate by his 
order of conviction also ordered the appli- 
cant to demolish the new construction 
within a week. 

It isnot contended before me that no 
notice unders. 178 was necessary either 
by reason of the wall not abutting 
on any public street or place or otherwise. 
I have also seen the bye-laws of the 
Sultanpur Municipality which make it 
incumbent to give notice under the afore- 
said section for all Constructions within the 
Municipal limits. Itis also not denied that 
the Sppticant’s conviction under s.185 
was good. What is contended is that the 
conviction under s. 307 was illegal and 
should not staia. That section lays down 
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that ifa notię has been given under 
the provisions of the Municipalities Act 
orunder a rule or bye-lawtoa person, 
requiring him to execute a work in 
Tespect of any property, movable or 
immovable, public or private, or’ to 
provide or do or refrain from doing any- 
thing within the time specified within 
the notice, and if such person fails to 
comply with such notice, then the said 
person shall be liable on conviction before 
a Magistrate to a fine which may extend 
to Rs. 500 and incase of a continuing 
breach to a further fine which may 
extend to Rs.5 for every day after the day 
of the first conviction during which the 
offender is proved to have persisted 
in the offence, A notice under s. 186 of 
the Municipalities Act was duly served 
upon the applicant asking her to demo'ish 
the unauthorised construction. It is 
contended that this notice ‘was illegal as 
no orders had been passed on the appli- 
cant’s application for sanction but I do not 
think that there was any illegality in the 
notice on that account. Section 186 
does not require that notice under that 
section should be given only after orders 
have been passed on a notice under s. 178. 
That section is quite general and applies 
to cases in which such a notice has been 
given tothe Board as well as to those in 
which it has nct been so given. It runs 
as follows : 

“The Board may at any time by written notice 
direct the owner or occupier of any land to stop 
the erection, re-eretion or alteration or a building 
or part of a building or the construction or 
enlargement of a well thereon in any case where 
the Board considers that such erection, re-erection, 
alteration, construction or enlargement is an 
offence under s.185 and may, in like manner, direct 
the alteration or demolition as it deems necessary of 
the building, part of a building, or the well as the 
case may be.” 

The notice of June 21, 1937, was tomy 
mind a perfectly valid notice and as the 
applicant failed to comply with that 
notice, she was liable to be prosecuted 
and fined under s. 307. 

Reliance was also placed on s. 302 
which says that when any notice issued 
under any section of the Act requires 
an act tobe done for which no time has 
been fixed by such section, the notice 
shall specify a reasonable time for doing the 
same and that it shall sest with the Court 
to determine whether the time so specified 
was a reasonable time within the meaning 
of this section. [agree with the view of 
the learned Sessions Judge that the three 
days’ time given by the notice of June 21, 
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1937, was nob reasonable and it is because 
of this that the Jearned Judge has 
already reduced the applicant's fine under 
s. 307 to a nominal sum. 

I see no reason to interfere with the 
order «coe learned Sessions Judge and 
dismiss this application except in so far 
asto say that theorder of the learned 
trying Magistrate for demolition of the wall 
within a week was entirely without jurisdic- 
tion. 

s. Application dismissed. 





MADRAS HIGH COURT 
Civil Appeal No. 407 of 1931 
and Civil Revision Petition No. 1695 of 
1930 
August 19, 1937 
VENKATASUBBA Rao AND Newsam, JJ. 
KATAMBERI CHUZHLAI BHAGWATI 
AMMA’S Owner. UBALAN AND 
MANAGER SAMANTHAN KARAKKAT- 
TIATHIL KAMMARAN NAMRIAR 
AND ANOTHER — APPELLANTS 
versus 
VALIA RAMUNNI AND ofaERs— 
RESPONDENTS 
Res judicata—Constructive—Suits Valuation Act 
(VII of, 1887), 3. 11, Civil Procedure Code (Act V 
of 1908), s. 21—Principles of—Court trying suit 
having no pecuniary jurisdiction—No objection by 
parties—Whether can operate as res judicata—Objec- 
tion to jurisdiction—S. 11, Suits Valuation Act 
and s. 21, Civil Procedure Codeis exception to rule 
that judgment without jurisdiction is nullity— 
Person holding dual capacities suing in previous 
suit in one capacity and in subsequent suit in another 
capacity—Both suits same—Same relief—Parties 
same—Subsequent suit held barred by res judicata. 
Section 11, Suits Valuation Act, and s. 21, Civil Pro- 
cedure Code, propound the salutary and indeed quite 
inevitable maxim that unless objection to the pecuniary 
or territorial jurisdiction of a Court is taken by the 
parties at the earliest possible opportunity, the 
principle of constructive res judicata will apply. 


` That is to say, the objection may not be taken at 


any later stage in the suit. And_ even if the objec- 
tion is taken at the earliest possible moment and 
overruled, it cannot prevail in appeal unless such 
want of jurisdiction has materially affected the 
result. From this, it is obvious that the jurisdic- 
tion of a Court is only artificially limited by minor 
considerations such asthe value of the suit*or the 
place where the cause of action arose. Inherent 
defects stand on an entirely different footing. Such 
inherent want of jurisdiction is not curable by con- 
sent of parties. Where acaseia tried bya Court 
having no pecuniary jurisdiction and the parties do 
not raise any objection to it at the earliest stage, 
they cannot subsequently in another suit between 
them on the same cause of action claim® that‘ 
the subsequent suit is not barred because the 
former, suit was tried by the Oourt having no 
pecuniary jurisdiction, unless it is shown that the 
want of jurisdiction has resulted in failure of jus- 
tice, . 
[Oase-law discussed.] 
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That no litigant can ever have the same case 
tried twice is the fundamental principle of res 
judicata, not to be evaded by a literal and a narrow 
interpretation of a special section. 

An objection to jurisdiction which a defendantis 
precluded from raising, is not open to the party 
who wasthe plaintiff in the previous suit. |p 95, 
col. }, 

bee Venkutiealte Rao, J.—A judgment of a Court 
without jurisdiction is a nullity and that want of 
jurisdiction cannot be waived. To this rule there 
are two exceptions recognized by the Indian Law: 
Section 11, Suits Valuation Act, deals with defects 
of jurisdiction due to wrong pecuniary valuation 
and s. 2], Civil Procedure Code, makes a like pro- 
vision when the place of suing has been wrongly 
chosen. Put in another way, there isa distinction 
between inherent incompetency in a Court and ir- 
regular exercise of jurisdiction, and under the Indian 
Statute Law, the two defects mentioned above are 
treated as- irregularities which can be waived. 
The principle thatthey appear to embody is, that 
these defects of jurisdiction are not fundamental in 
character and are no more than “irregularities in 
the exercise of jurisdiction.” [ibid.] 

A person having two capacities, one as a karna- 
van of a tarwad and the other as a uralan of a 
Dewaswom, filed a suit against another shrine 
claiming that the defendant shrine was a subsidiary 
shrine owing allegiance tothe plaintiff Dewaswom 
and bound to render homage toit by making cer- 
tain recurring payments. Another suit had been 
previouly instituted against the same defend- 
ant for the same relief. But there the uralan 
figured as plaintiff suing on behalf of the institu- 
tion. In the later suit he figured as plaintiff suing 
through trustee (who happened to be the same per- 
son in both the suits). In both the suits the right 
put forward was on behalf of the Dewaswom and 
not in his capacity as the karnavan of his tarwad, 
In both the suits the two shrines were plaintiff and 
defendant, respectively, and were represented by the 
same individuals. The reliefs were identically the 


"Held, that the later suit was barred by the prin- 
ciple of res judicata. Pramatha Nath Mullick v. 
Pradhyumna Kumar Mullick (1) and Radha Binode 
Mandal v.Gopal Jiu Thakur (2), distinguished. 

CG. A. against the decree of the Sub- 
Judge, ‘Tellicherry, in O. S No. 20 of 
1928. 

The Advocate-General and Mr. P. Govinda 
Menon, for the Appellaats. 

Messrs. T. R. Venkatarama Sastri, M C. 
Sridharan and C. Govindan, for the Respon- 
dents. 


Venkatasubba Rao, J.—The question 
raised in this appeal is whether the pre- 
sent suit ia barred by res judicata by 
reason of the decree in O, 8. No. 847 of 
1923. The bar that is pleaded is not con- 
fined to any particular matter in issue but 
extends to the entire claim, The suit has 
been brought by one Rayarappan Nambiar, 
who fills the dual position of (1) the 
Karnavan of Karakath Idam and (2) the 
Uralan of Kadamberi Dewaswom “where 
‘the presiding deity is Bhagavati; in other 
words, the Plaintiff's right to hold the 
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trusteeship of the temple” grises from his 
being the manager of his tarwad. Several 
reliefs are claimed in the plaint, over what 
is alleged to be a subsidiary shrine known 
as Muttappan Devestanam, under the con- 
trol of one Valia Ramunpi, the karnacan of 
a Thiya Tarwad, and as such, the ‘Matlyan’ 
cr the head, of the shrine ia question. 
The plaintifi's case shortly is that the 
defendant shrine is a subsidiary temple 
owing allegiance to its suzerain, the Kadam- 
beri Dewaswom, and bound to render it 
homage inter alia by making certain re- 
curring payments. There are some other 
reliefs which are claimed, to which it will 
become necessary to refer presently. The 
question is, whether either of the two 
grounds taken by the learned Advocate- 
Genera] is well founded, namely first that 
the parties to the present and the previous 
suit are different, and secondly, that the 
previous suit was tried by a Court which 
had no jurisdiction to try it. Asto the 
former contention, itis urged that in the 
present action the right put forward is that 
of the deity, wherens in the previous suit, 
the karnavan was asserting his private or 
individual right. The argument, however, 
proceeds upon a thorough misreading of the 
two plaints. There has been disingenuous 
attempt in the plaint to make it appear 
that the present claim differs from the old 
one which, however, has not succeeded, In 
spite of the wilful confusion that has been 
introduced, the two claims are not only 
sustantially but identically the same. On 
the previous occasion, the trustee was 
described as the plaintiff suing on behalf 
of the instituticn; in the present plaint 
the institution figures as the plaintiff suing 
through its trustee. This is a distinction 
without a difference: even otherwise almost 
every paragraph of the previous plaint 
shows that the right put forward by Raya- 
rappan Nambiar (the same person ss the 
present plaintiff) was then, as now, on be- 
half of the Dewaswom and not in his capa- 
city asthe karnavan of his tarwad. The 
matter is no patent and so manifest 
that it would be a waste of time to refer 
in any detail to the relevant passages. Not 
only were these two very shrines the plain- 
tiff and the defendant in the previous suit, 
but they happened to be represented by the 
same individuals as at piesent. 1 fail to 
see What principle can be deduced from 
eitigr of the two cases cited by, the learned 
Advocafe-General, which can possibly be 
applied to the facts here. In the first case, 
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Kumdr Mullick (1), all that was held was, 
that a Hindu itol i$ a ‘juristic entity’ and 
has a juridical status with the power of 
suing and being sued. 

The conception of a family idol as a 
movable chattel, capable of being treated 
as property, is not warranted by the 
authorities and is opposed to principle ; 
that is the gist of the decision. ‘There was 
a dispute in regard to a right claimed by 
one of the parties, to remove the idol from 
the allotted place of worship, and the only 
matter decided was, that there was a 
broader question, which the action raised, 
than the mere establishment of individual 
Tights, namely that relating to the in- 
terests of the deity. It has therefore held 
that a disinterested third party, other 
than either of the contesting claimants 
should act as the next friend of, and appear 
for, the idol. It is difficult to discover any 
principle laid down here applicable to the 
facts of the present case. Nor does the 
second case cited, Radha Binode Mandal 
v. Gopal Jiu Thakur:(2), appear to have 
any application. The question turned 
entirely on the construction of the plead- 
ings in the earlier litigation. Both the 
plaintiffs and the defendants had been 
described as the shebaits of the gods and 
the Judicial Committee naturally enough 
found it difficult to treat the idol as the 
party (p. 240*). Their Lordships expressly 
declare that owing to the nature of the 
earlier litigation, it was not thought neces- 
sary to make the gods, the plaintiffs in the 
subsequent ‘suit, parties to the previous 
suits (p. 246*). The facts here as already 
shown are entirely different. The former 
suit, as the present one, was filed on behalf 
of the Kadamberi Dewaswom and in both 
the suits the plaintiff is virtually the 
goddess Bhagavati, the deity in that temple. 
‘he contention therefore that the operation 
of res judicata is excluded by reason of the 
Parties being different entirely fails. 

Now turning to the second contention, 
it is based on a totally wrong assumption. 
There is a relief claimed in the present 
plaint (that isthe one material to the pre- 
sent contention), namely that the defen- 


(1) 52 I A245; 87 Ind. Cas. 305; AIR 1925P O 
139; 52 O 809; 23 A L J 537; 49 M LJ 39; (1925) 
M W WN 431; 41 O L J 551; 2 O W N 557; 27 Bom. 
L R 1064; 22L W 492; 340 WN 25; 3 Pat. L R 
315 (PO. = . 

(2) 941 A 238; 101 Ind. Cas. 873; A IR 1927 
PC 128; 54 C 770; 29 Bom. L R 961; (1927; M W 
N 448; 45 O LJ 605; 26 L W 85; 55M LJ 123; 
25 Ald 681; 310 W N1083 (P 0). 

*Pages of 541, A.—{bd]. 
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dant should be directed to surrender the 
land where the temple stands, along with 
the improvements effected thereon. In 
the plaint, the value of the buildings in- 
clusive of the improvements, has been 
stated to be upwards of Rs. 13,000. There 
is a definite averment made in para. 3 (vt) 
that the plaintiff is entitled to the im- 
provements without being liable to pay for 
them. Nowthe learned Advocate-General 
says that in the former suit also a similar 
claim had been made. There has been 
some debate as to the correct rendering 
of the relief No. (a) in the previous plaint 
(see p. 194, documents paper) but which- 
ever of the two rival renderings is accepted, 
it is clear that there was no claim made in 
the earlier suit to the improvements. Of 
the contrary, there is a definite offer in 
the former plaint to pay for the improve- 
ments, in the alternative, the plaint goes 
onto say that the defendant should be 
directed to demolish and remove the build- 
ings which constitute the improvements, 
Surely, this cannot be construed as a claim 
to improvements, which naturally enough 
were not even valued in that plaint. Upon 
the claim made and upon the valuation 
given of the reliefs, the Court that had 
jurisdiction was the Munsif’s Court and 
the suit was rightly filed and tried by that 
Court. Now on these facts, it is perfectly 
obvious that the present claim to the im- 
provements is barred either under s. 11, 
Expla. 4), Civil Procedure Oode, or under 
O. II, r. 2. Itisin order to get over this 
difficulty that the learned Advocate-General 
has been constrained to contend, quite 
wrongly as I have said, that even in the 
previous plaint the improvements had been 
claimed. The next step in his argument 
is, that the former suit, understood as com- 
prising a claim to the improvements, was 
beyond the. pecuniary jurisdiction of the 
District Munsif who tried it ; the decision 
in such a suit is incompetant and cannot 
operate as 7es judicata. 

Granting for a moment that the con- 
struction sought to be placed upon the, pre- 
vious plaint 1s correct, is the learned Ad- 
vocate-General’s contention valid in law? 
It isa fundamental rule that a judgment 
of a Court without jurisdiction is a nuility 
and that want of jurisdiction cannot be 
waived. Tothis rule there are two excep- 
ticns recognized by the Indian Law, 8°11, 
Suits Valuation Act, deals with defects of 
jurisdfction due to wrong pecuniary Valua- 
tion and s. 21, Civil Progedure Code makes 
alike provision when the places of suing 
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has been wrongly chosen. Put in another 
way, there isa distinction between inher- 
ent incompetency in a Court and irregular 
exercise of jurisdiction and under the India 
Statute Law, the two defects mentioned 
above are treated as irregularities which 
can be waived. The argument pressed 
upon us, that beyond the terms of the two 
sections, the exceptions they embody can 
have no cperation. This contention has 
been overruled in regard to s. 21, Civil 
Procedure Oode by several decisions of our 
Oourt, In Zamindar of Eittiyapuram v. 
Chidambaram Chetty (3), it was held that the 
objection to jurisdiction having been waived, 
the waiver extends to execution proceedings. 
In that case a wrong Court passed the 
fihal mortgage decree ° without objection 
and when it was sought to be exe- 
cuted, the defendant objected to its vali- 
dity. Sir Jobn Wallis, O. J. delivering the 
judgment of the Full Bench, held that the 
effect of s. 21 is that objections which the 
Appellate or Revisional Court is precluded 
from allowing, must be considered cured 
for all purposes. In Chockalingam Pillai 
v. Velayudha Mudaliar (4), the Court 
which passed the final decree without 
objection had ceased to have jurisdiction 
over the mortgaged property. In a suit 
brought to set aside the decree on the 
ground that it was void for want of juris- 
diction, it was held that s. 21, Oivil Proce- 


_ dura Code enacts an exception to the general 


rule and thatthe plea of want of territorial 
jurisdiction may be waived. As I observed 
then, if in appeal or revision the decree 
cannot be impeached, it stands to reason 
that it should not be allowed to be attack- 
ed in a subsequent suit brought to set it 
aside (p. 459*). This wasthe view taken 
by Phillips, J. and myself, but as we 
differed on a question of fact, there was a 
Letters Patent Appeal filed. Two of the 
Judges who heard it agreed with our view 
although the other member refrained from 
expressing any opinion. In Rajagopala 
Pandarathar v. Thirupathia Pillai (5) the 
sale of the mortgaged-property was ordered 
without objection by a Oourt which had 
ceased to possess territorial jurisdiction. 
The validity of the sale was aseailed by the 
judgment-debtor in an application subse- 

(3) 43 M675; 58 Ind. Cas, 871; A I R1920 Mad: 
1019; 39 M L.J 203; (1920) M W N460;23 M L T 
73,12 LW 217 (£F B). 

(4) 47 M LJ 448; 57 Ind. Cas. 152; AIR 1925 


Mad. 117. 
(5) 49 M 746; 95 Ind. Oas. 12; A I R 1926 Mad. 421; 
50 MLJ161. 
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quently made by him to set, it aside. After 
referring to s. 11, Suits Valuetion Act, and 
s. 21 of Civil Procedure Code, I went on to 
observe: 5 

“By virtue of these sections, certain defects of 
jurisdiction are put on a part with ‘irregularities in 
the initial procedure’. In regard to the pecuniary 
jurisdiction of a Court, s. 11, Suits Valuation Act, 
and in regard to its territorial jurisdiction s. 21, Oivil 
Procedure Code, recognize that there may be a waiver 
on the part of the defendant and that the absence of 
str aa does not render the decree a nullity: see 
p. 5 

In this case it will be seen that the 
principle of waiver was pushed much 
further than in the two cases already 
noticed; the objection waived was not to 
the “place of suing” to which alone s. 21 
refers, the defect of jurisdiction having 
occurred in the course of execution. In 
Satrucherla Sivakanda Raju v. Raja of 
Jeypore (6) the principle laid down in the 
two last-mentioned cases was affirmed, the 
Court holding that the omission to object to 
jurisdiction estopped the mortgagor from 
disputing the validity of the final decree. 
The learned Judges further held a point 
with which we are not here concerned that 
though the final decree could not be 
attacked, the mortgagor was not estopped 
from objecting to the jurisdiction of the 
Court to order a sale, meaning presumably 
that the objection could be taken before 
the sale was ordered but not after the event. 
The: principle laid down in Chockalingam 
Pillai v. Velayudha Midaliar (4) has been 
adopted by the Lahore High Oourt in 
Parshottamdas v. Radhakishan (7) where it 
is observed that s. 2] creates what may. be 
called a statutory waiver of the objection 
to jurisdiction so far as it relates to the 
place of suing. The learned Advocate- 
General seeks support. for his argument in 
some decisions of the Oalcutta High Court 
to which Mukherjee, J. was a party. After 
referring to the exception created by the 
two sections mentioned above, the learned 
Judges (Mukherjee and Ohotzner, JJ.) 
observe: 

“This exception cannot obviously be so interpreted 
as to have wider application than what is justified 
by its terms: Kunja Mohan Chakravarthi v. 
Monindra Chandra (8) at p. 5477." 

In that case, in execution of a decree 


(6) 50 M 882; 103 Ind. Oas. 245; A I R1927 Mad. 
627; 52 M LJ 605; 927) M WN 282,25 L W 671; 


38 MLT 351. 
120 Ind, Cas. 279; 11 


(7) A IR 1929 Lah, 449; 
Lah.% J 306; Ind. Rul. (1930) Lah. 39, 

(8) 27 CW N 549; 77 Ind. Cas. 253; AIR 1923 
Oal. G19, e 
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certain property was sold by a Court which 
had no jurisdfction over it. A subsequent 
suit by the purchaser for recovering the 
property was dismissed on the ground 
that the sale had been held by a Court 
without jurisdiction. This decision, it will 
be seen, is in direct opposition to 
Rajagopala Pandarathar v. Thirupathia 
Pillai (5) already cited. There is yet an 
earlier case of the Calcutta High Court, 
Rajalakshmi Dasi v. Katyayani Dassee 
(9) which is frequently cited in this connec- 
tion .There, owing to the under-valuation of 
the suit, the appeal was heard by the District 
Court, instead of by the High Court, which 
passed a decree by consent. In a subse- 
quent suit brought for a declaration that the 
consent decree was a nullity, the learned 
Judges, Mukherjee,J, being one of them, 
observed : 

“Tf a Court has no jurisdiction, its judgment is 
not merely voidable but void, and itis wholly un- 
important how precisely certain and technically 


correct its proceedings and decisions may have 
been.” 


This statement, so far as it goes, ie with 
great respect, unexceptionable, and the 
Teal question that arose in the case, as the 
judgment itself points out, was whether a 
stranger was bound by the decree in ques- 
tion. Thelearned Judges say : 

“Weare not now called upon to consider what the 
effect of such lack of jurisdiction would be upon the 


decree, in so far as the parties thereto were con- 
cerned: page 668*.” 


- There is nothing in the positive language 
of this judgment which supports the conten- 
tion. A Bench of the Allahabad High Court 
was in favour of preferring the narrower 
view of the principle underlying s. 21 and 
refused to follow the Madras decisions: 
Raghubir Saran v. Hori Lal (10). Finally, 
it may be pointed out that in Mulla's 
Civil Procedure Code, the learned author 
expresses the opinion that the Madras 
view is sounder in principle than that 
taken in the decision referred to above 
to which Mukherjee, J. was a party 
(Commentariesunder s. 21). To treat want 
of territorial or pecuniary jurisdiction as 
amounting toinherent incompetency seems 
incompatible with the idea underlying the 
two statutory provisions mentioned above. 
These sections provide that even had the 
objection not been wzived, that is to say, 
had been taken in the Court of first instance, 
the presence of a gurtlLer element is 
essential, namely that there has Veen a 

(9) 38 O 639; 12 Ind. Cas. 464. . °° 

(10) 53 A560; 131 Ind, Cas. 248; A I R1931 AN. 
454; (1931) A L J 240; Ind. Rul. (1931) All. 360. 
~*Page of 38 Oal.. Ed] =< 
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consequent failure of justice, The princi- 
ple that they appear to embcdy is, that 
these defects of jurisdiction are not funda-e 
mental in character and are no more than 
“irregularities in the exercise of jurisdic- 
tion.” Satrucherla Sirakanda Raju Vv. Rajah 
of Jeypore (6), decided by their Lordships 
of the Judicial Committee, does not, as 
explained in severa! cases, lend the slightest. 
support to the Advocate-General’s conten- 
tion. The general rule, as already stated, is 
that consent cannot give jurisdiction; but 
gs. 21 and 11 provide exceptions to that 
rule. The effect of that decision is, that 
the operation of s. 21 of the Oode basing 
excluded in the case of scheduled districts 
where the lands were situated, the 
Objectiou was not to the nullity of the 
order on the ground of want of jurise 
diction. 

That territorial and pecuniary jurisdiction 
stand in this respect on the same footing 
has not been disputed, although most of 
the decided cases refer to the principle 
embodied in s. 21 alone. However there is a 
direct decision of the Allahabad High Court, 
where the question was one of pecuniary 
jurisdiction, which supports our view: 
Khudaijatul Kubra v. Amina Khatun (11). 
Finally, this case differs from the usual 
type, asit was the plaintiff himself who 
on the former occasion invoked the 
jurisdiction of what he now contends was 
the wrong Court: see Chockalingam Pillat 
v. Velayudha Mudaliar (4). An objection 
which a defendant is precluded from rais- 
ing, is a fortiori not open to the party who 
was the plaintif in the previous suit. In 
the result, the contention of the learned 
Advocate-General that the present suitis not 
barred by res judicata fails. The lower 
Court, although it came to the conclusion 
that the suit was barred by res judicata, 
went into issues of fact and recorded find- 
ings against the plaintiff. We should have 
also dealt with the questions of fact raised 
but for the statement of the learned Advo- 
cate-General filed in Court, to the effect that 
in the view we have taken on the point of 
res judicata, the merits of the case need not 
be gone into. 

Lastly remains the application mada by 
the plaintiff to the lower Court under 
O. Ll, r. 4, Civil Procedure Code, which has 
been disallowed by that Court. This forms 
also the subject of O. R. P. No. 1685° of 
1930 posted before us along with this appeal. 
We Substantially agree with the reasons 


(11) 46 A 250; 80 Ind. Gag., 413; A IR 1924 Ail, 
388; 22 A L J 122, 5 À 
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iven by the lower Court. Moreover, it 
would be futile for the plaintiff to urge that 
fo the main claim obviously barred by 
res judicata, he should be permitted to tack 
on other claims of a subordinate nature. 
In the result, both the appeal and the 
C. R. P. are dismissed with costs. Under 
r. 46 (2), Appellate Side Rules, we allow in 
the appeal two sets of fees, the respondent 
having been represented by more than one 
Counsel. The Counsel’s fee in the O. R.P. 
i ed at Rs. 25. 
‘a NG ka J.—It was practically admitted 
and indeed it would be extremely difficult 
to deny that the two suits are between 
the same parties and that the identical 
reliefs were prayed for in both suits. In 
both, the pleintiff sues in a dual capacity 
as karnavan of his family (tarwad) and 
uralan (owner and manager) of the goddess 
Bhagavathi and her property. Both suits 
were inspired by feudal intolerance and 
flavoured with the jealousy of a goddess. 
Both were brought with a view to the 
suppression of a lesser deity, owned and 
managed by the karnavan of a so-called 
upstart family, inferior in caste, prestige 
and status to the plaintiffs. Though both 
the plaintiff Dewaswom and the defendant 
institution have been declared to be public 
temples, it is indeed almost inconceivable 
to the karnavan of a Malabar family that a 
temple built by his ancestors on the family 
paramba should ever be anything but family 
property. Even a cursory analysis of the 
plaints will show that both suits are iden- 
tical. ` 
“The real argument was that the present 
suit is not barred because the former suit 
was tried by a Court which had no pecu- 
niary jurisdiction to try it. It will be 
assumed for this purpose that if the plaintiff- 
appellant had valued the former Suit pro- 
perly, it would have been a suit beyond 
thé pecuniary jurisdiction of 2 District 
Munsif. Section 11, Suits Valuation Act, as 
1 understand it, applies the major principle 
of constructive res judicata to suits valu- 
ation, just as s.21, Civil Procedure Oode 
applies that same principle to the question 
of the territorial jurisdiction of Courts. 
These two matters are primarily the pro- 
vince of parties; within limits a party may 
choose his own forum, e.g. by undervaluing 
pr owervaluing his claim or by suing in 
one District orin another. That being so, 
B. 11, Suits Valuation Act, and s. 21, Civil 
Procedure Code, propound the salutary® and 
indeed quite inevitable maxim that unless 
objection 46 the pecuniary or territorial 
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juriediction of a Court is taken by the par- 
ties at the earlies possible opportunity, the 
principle of constructive res judicata will 
apply. ‘Lhat isto say, the objection may 
not be taken at any later stage in the suit. 
And even if the objection is taken 
at the earliest possible moment and over- ` 
ruled, it cannot prevail in appeal unless 
such want of jurisdiction has materially 
affested the result. From this, it is obvious 
that the jurisdiction of a Court is only artis. 
ficially limited by minor considerations 
such asthe value of the suit or the place 
where the cause of action arose. Inherent 
defects: stand on an entirely different 
footing. For example, if a Court not em- 
powered to grant divorces were to pass.a 
decree nisi, its decree would be void ab 
initio. Such inherent want of jurisdiction 
is not curable by consent of parties. But 
as I have said, parties have been given a 
limited right to choose the forum which 
shall hear their causes, and when once 
they have chosen, they must abide by their 
choice. Jf it were otherwise, Courts would 
be at the mercy of parties, litigant, would 
become mere arenas for preliminary trials 
of strength. It has been argued further 
that s. 11, Suits Valuation Act, and s. 21, 
Civil Procedure Oode, must be strictly 
construed. Théy bar the plea being taken 
in the subsequent stages of the same suit; 

but do not in terms bar another . suit. 
This argument I have already answered. 
As soon as it is realized that these two 
sections are applications of the general 
Principle of constructive res judicata to 
the valuation of suits and to the place of 
suing, it becomes rather absurd to attempt 
to detract from a principle so wide and 
universal as the rule of resjudicata. Indeed 

if the plea is barred in subsequent stages 
of the same suit, it necessarily follows 

a fortiori that another suit is barred. The 
suggestion made really amounts to this— 
that these two sections merely render the 
first suit in all its stages meaningiess, 

empty and theoretical, while leaving it open 

to the parties to file another and a real 

suit. That is a fantastic interpretation. 

No litigant can ever have the same case 
tried twice. That is the fundamental: 
principle of res judicata, not to be evaded 
by a literal and a narrow interpretation of 
a special section. I, agree with my learned 
brothet on all points and in the decree 
proposed. 


ND. Order accordingly, 
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: LAHQRE HIGH COURT 
Criminal Afgpeal No. 758 of 1937 
December 20, 1937 
23 BLAOKER, J. 
MOHAMMAD SADIQ—Convior— 
APPELLANT 
versus 
EMPEROR- Opposits Party 

Penal Code (Act XLV of 1860), 8. 366—Evidence 
of girl abducted—Value of—Girl of marriageable 
age abducted by young man—Presumption as to 
intention—Duty of prosecution—Burden of proof as 
to intention. 

In cases of offences under s. 366, Penal Code, the 
evidence of the girl is tobe taken with a great 
amount of caution. 

Even a forcible abduction does not amount to an 
offence under s. 366, Penal Code, unless there are 
other ingredients, namely the intention either 
that the girl should be seduced or forced to illicit 
intercourse or that she should be compelled to marry 
against her will. In a case under s. 366, there can 
seldom be direct evidence as to the actual intention 


z of the abductor and that intention must be inferred 


from the circumstances. Section 114, Evidence Act, 
provides that the Court may presume the existence 
of any fact which it thinks likely to have happen- 
ed, regard being had to the common course of natural 
svents, human conduct and public and private 
business, in their relation to the facts of the parti- 
cular case. Human nature being what it is, when- 
ever one finds a young man abducting a girl of 
marriageable age, the first and natural presump- 
tion must be that he has abducted her with the 
intention of having sexual intercourse with her, 
either forcibly or with her consent after seduction 
or aiter marrying her. If he has any intention 
other than that which is suggested by the natural 
circumstances of the case, the burden lies upon 

im under s. 108, Evidence Act, to prove that inten- 
tion. [p. 99, col. 1.] 


Or. A from tne order of the Magistrate, 
Amritsar, dated June 14, 1937, ‘ 
i Mr. Abdul Aziz (Mian), for the Appel- 
ant. i 

Mr. Muhammad Monir, Assistant Advo- 
cate-General, for the Crown. : 


Judgment.—Ghulam Mustafa, Muham- 
mad Shah, Suleman, Mahmud Ali Muham- 
mad Sadiq and Sehr Gul appeal through 
Counsel and Mubammad Rafi from the jail 
against their convictions by a s. 30 Magis- 
trate of Amritsar under s. 366 read- with 
8, 149, Indian Penal Code, and sentences of 
five years’ rigorous imprisonment inflicted 
upon all the appellants except Mahmud Ali 
and Muhammad Rafi, and sentences of two 
years’ rigoroas imprisonment inflicted upon 
them. The prosecution case was that 
Ghulam Musiafa, who is a student in 
Amritsar, was the first cousin of a gul of 
the name of Musammat M&suda Bano, who is 
also a school-girl attending a school tat 
Amritsar. She was aged about 16 or 17 and 
was the daughter of a respectable Muham- 
madan gentleman of Amritsar of the name 
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of Mian Mehraj Din. Being first cousins, 
they were naturally on friendly terms with 
each other as is shown by the evidence ine 
the case not only of the girl but of other 
relations. On March 15, 1937, Musammat 
Masuda Bano was going to her school which 
is the Stratford College for Women in the 
Civil Station at Amritsar in a tonga driven 
by one Fazal Din, a servant of the family, 
and accompanied by Musammat Hayat Bibi, 
another servant, and a little girl called 
Shamim Akhtar. When she reached the 
gates of the College and stepped off the 
tonga she was seized by Suleman and Sher 
Gul appellants and taken foreibly to a 
car which was standing by. Muhammad 
Shah and Muhammad Sadiq were standing 
by with drawn swords and Ghulam Mustafa 
and Mahammad Ali were sitting in the car 
also with drawn swords. Muhammad Raf 
was the hired driver of the car. As soon 
as they got the girl into the car, they drove 


it off at a very great speed. . The tongawala 


did his best to pursue in his tonga whip- 
ping his horse into a gallop. He naturally 
very soon. lost sight of the car but was able 
to observe the very important fact that the 
car turned on to the Grand ‘Trunk Road in 
the direction of Lahore and not in the direc- 
tion of Jullundur or Gurdaspur. | 
The outrage was witnessed by another 
school girl Musammat Savitri and a Hindu 
gentleman who describes himself as a 
businessman of the name of Lala Durga 
Das. Miss Sant Siagh, the Head Mistress 
of the school, promptly informed the Police 
and the father ofthe girl accompanied by 
some Police Officers set out in another car 
in pursuit. On reaching Lahore, they went 
to the Naulakha Police Station from where 
telephonic messages were sent out to the 
main stations along the Grand Trunk Road, 
namely Gujrat, Jhelum, Rawalpindi, 
Campbelipur and Peshawar. Mr. Mehraj 
Din then hired a bigger and newer car at 
Lahore and set out along the road to 
Peshawar. Meanwhile the cay containing 
the miscreants driven at immense speed 
had reached Jhelum. The speed at which 
they were driving the car is shown by the 
fact that although they only left Amritsar 
at 8-30 and had had to pass through Lahqre, 
Gujranwala and other places and stopped 
at least onceon the road to fill up with 
petrol they had got to Jhelum, a distance 
of 133 miles from Amritsar, in just aboab 
three hours. The Jaelum Police who had 
receiv&d the telephonic message and were 
waiting on the bridge ovar the river Jhelum 
made a gallant attempt to stop the car. 
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Whether they would have been successful 
or not is not apparent, but Ghulam Mustafa 
who was driving tried to turn the car 
across the level crossing of which the Police 
had shut the gate. Seeing the gate 
shut he tried to turn the car round and 
in doing so the car fell intoa ditch and 
overturned. The Police were then able 
to take the seven appellants and the 
girl out of the car and also recovered from 
it a number of articles, including four 
swords. . 

The defence story is that only Ghulam 
Mustafa took the girl away and that she 
went away with him willingly, the only 
other person in the car being Muhammad 
Rafi, the hired driver. Subsequently, one 
Hissam Din, a servant of the girl’s father, 
who has not been produced as a witness 
collected Suleman, Sher Gul and Muham- 
mad Shah from various places in Amritsar 
and set out in pursuit. The idea apparently 
was that as friends of Ghulam Mustafa 
they might be useful. They stopped in 
Lahore where they spent some time in 
finding -Mahmud Ali and took him with 
them. When they reached Jhelum, 
Ghulam Mustafa had already been arrested 
‘as he had accidentally overturned his car 
trying to turn a sharp corner. They all 
went to the Police Station and there were 
arrested with the exception of Hissam Din. 
Muhammad Sadiq, according to his story, 
had come.to Jhelum that day from Bhalwal 
and he was also arrested in the same 
mysterious manner by the Police on his 
appearance atthe station. Oomparing the 
two stories, that for the defence is obviously 
most fantastic. The prosecution story is an 
unusual one as the act ascribed to these 
young men of fairly good position and 
antecedents is one of great daring and also 
of great folly. But that it happened as the 
prosecution says there seems to be no 
doubt, and one can only ascribe it to the 
influence of modern ideas of American 
gangsterism. 

To take the prosecution first, one fact 
appears to me to be settled beyond any 
reasonable doubt and that is that the 
seven appellants were arrested ai Jhelum 
at about 11-30 as stated by Saleh Muham- 
mad, the Jhelum head constable, and Vaya 
Ram, the witness from Jhelum. There is 
no reason apparent on the face of the 
record to disbelieve the evidence of these 
witnesses and there are plenty of reasons 
for disbelieving the counter-defencé story. 
The first of these ds that the story narrated 
is impossible. According to the evidence 
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of the most reliable witnesses, this Hissam 
Din did not start collecting ‘these youths till 
about 9 o'clock at Amritsar. Having first 
ecllected one frem Dr. Mehraj Din’s dis- 
pensary, he then had to goto other places 
and collect two more. He then had to 
drive to Lahore where he had to go into the 
City to the Royal Hotel and spend some 
time in finding Mahmud Ah. He then had 
to drive off to Jhelum. Evidence has been 
led, and it is defence evidence, too, that a 
telephonic message was received from 
Jhelum by the Naulakha Police at Lahore, 
at 12-15 p. m. stating that all seven of the 
appellants had already been arrested at 
Jhelum. Now, if this message was received 
at Lahore at 12-15,the latest time for the 
arrest that can reasonably be supposed 
would be between 11-45 and 12. For these 
persons, not to have left Amritsar till con- 
siderably after 9 o'clock and then to have 
spent a considerable time in Lahore City 
looking for Mahmud Aliand then to have 
reached Jhelum by 11-45 or 12 o'clock is, 
in my opinion, a sheer impossibility. The 
evidence on which this case rests is mostly 
interested evidence or the evidence of 
persons who could be procured to give it at 
a very small expenditure. The ridiculous 
nature of some of it is shown by a passage 
in the deposition of one witness from 
Jhelum who, ignoring the fact that he had 
first said that the car was lying upside 
down’ in a disabled condition in a ditch, 
speaks of Musammat Masud Bano as insist- 
ing upon their immediately gomg on with 
the journey and chiding the constables for 
not permitting them to proceed. 

Coming now tothe Amritsar incident— 
the actual abduction—the main evi- 
dence is that ot the girl herself. 
It is now a well settled rule in these cases 
that the evidence of the girl is to be taken 
with a great amount of caution and it could 
be argued that the tongawala and the 
female servant are also interested witnesses. 
Musammat Savitri, the other schoolgirl, is 
ostensibly a disinterested witness; but there 
are signs on comparing her statement in 
Oourt with that wnich she made before the 
Police that she has improved her story to her 
own greater credit and glory and is, therefore, 
not completely reliable. But not the slightest 
reason nas been given for disbelieving the 
evidence of Lala Durga Das, wuo appears 
to be arespectabl@ gentleman, gives a satis- 
faetory reason for being where he was and 
is Bob shown to be unduly iaterested in 
either party. His evidence clearly proves — 
the offence of forcible abduction of this girl. ' 
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Moreover, there is ample corroboration of it 
by other circumstances. Not only are the 
circumstances of the arrest of these seven 
youung men at Jhelum extremely strong 
corroboration of the story told by the actual 
-eye-witnesses of the abdustion, but also 
there is further corroboration in the report 
made by Miss Sant Singh, the Principal of 
the school. This report was made imme- 
diately and gives an account of the affairs 
which is substantially the same as that 
given later in Court. Her report was made 
at 9-15 and she actually gave Mr. Morris, 
the Deputy Superintendent of Police, the 
number of the car in which the girl had 
been taken away. Ib seems to me, there- 
fore, that the prosecution story as narrated 
by the two sets of witnesses at Amritsar and 


Jhelum is correct in every substantial 
particular. 
- [t is clear, therefore, that Musammat 


Masuda Bano was forcibly taken away in a 
motor car from Amritsar against her will. 
This is shown by the evidence of Lala Durga 
Deas and the other witnesses as well as her 
own statement for they show that she was 
dragged into the car struggling and crying 
for help. It is difficult in these circum- 
stances to hold with Counsel for the appel- 
lants that she accompanied Ghulam Mustafa 
willingly. A good dealhas been made of 
the fact that at one place, according to her 
own statement, the car stopped to get petrol 
and that she had an opportunity of calling 
for help. But Counsel appears to have a very 
exaggerated opinicn of the courage and 
determination of a young girl in these 
circumstances, surrounded as she was by 
seven young men armed with swords. As 
her statement shows, they threatened her 
with the swords if she made any attempt 
to escape or attract attention. It is obvious 
that in these circumstances the wretched 
girl could do nothing. But even a forcible 
abduction does not amount to an offence 
under s. 366, indian Penal Code, unless 
there are the other ingredients, namely the 
inteation either that the girl should be 
seduced or forced to illicit intercourse or 
that she should be compelled tc marry 
against her will. In a case of this sort, 
there can seldom be direct evidence as 
to the actual intention of the abductor and 
that intention must be inferred from the 
circumstances Section 114, Evidence Act, 
provides that the Court may presume the 
existence of any fact which it thinks likely 
tohave happened, regard being had ,to the 
common course of natural events, human 
conduct and public and private business, in 
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their relation to the facts of the particular 
se. NA 

Eor nature being what if 1s, when- 

ever one finds a youngman abduting 2 

girl of marriageable age, the first and 

natural presumption must be that he has 

abducted her with the intention of having 

sexual intercourse with her, either forcibly 

or with her consent after seduction or after 

marrying her. he has any intention 

other than that which is suggested by the 

natural .circumstances of the case, the 
burden lies upon him under s. 103, Evi- 
dence Act, to prove that intention. llus. (a) 
to s. 106 is clearly in point. Therefore, in 
this case the initial natural presumption 18 

that Ghulam Mustafa abducted Musammat 
Masuda Bano with the intention of having 
sexual intercourse with her either after 
having married her or not. There is, how- 
ever, in, this case the further evidence of 
the girl herself who stated in answer to a 
question by the Public Prosecutor that the 
appellants told her in the car that she was 
being taken to the frontier for the pur- 
pose of being married to Ghulam Mustafa. 
IT am not impressed by the argument of 
Mr. Saleem that this statement of the girl 
is inany way unnatural because it appears 
at the very tail end of her statement. He 
contends thatas her whole statement showed 
herself as not consenting to the act of the 
appellants, it was unnecessary for her to 
Say so in express terms. It was obviously 
the duty of the Public Prosecutor in a 
case under s. 366 to establish the inten- 
tion by direct evidence if he could, and, 
therefore, it was very proper of him at the 
end of the girl’s statement to ask the ques- 
tions to which she has given these replies, 
and I cannot see eye to eye with Oounsel 
in finding anything suspicious in the fact 
that they appear at the end of her exami- 
nation-in-chief. It should be noticed that 
this portion of the girl's evidence is actual- 
ly favourable to the appellants rather 
than otherwise because it enables the Court 
to hold that the appellants had pot the 
more serious intention of seducing or raping 
her but the less serious hens of com- 

i r to marry one o em. 

Penne e eh 4 Ghulam Mustafa has 
indeed given a version of what his inten 
tions were. According to him, he was 
taking the girl with her own consent to a 
visit to the archaeological remains at Taxila., 
(His Lordship then discussed the evidence 
and proceeded). Then again Counsel have 
laid stress upon the fact that the girls 
statement was recorded under s. 164, Ori- 
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minal Procedure Code, and that the Magis- 
trate for some reason which is not ap- 
parent added a foot-note to her statement 
that he had warned the girl of the con: 
sequences of departing from it. But there 
is nothing whatever to show that this state- 
ment ofthe girl was taken at thé instance 
of her father and it seems to me that it 
was merely a routine matter by the Police. 
The Police know by experience that in 
abduction cases the girl is likely to make 
her statement according to the wishes of 
whichever party happens to have control 
of her, and probably in this case, they were 
afraid that attempts would be made by 
the relations of the boy who were also 
the relations of the girl to get her to 
depart from her story. That such influ- 
ences were at work is shown by the evi- 
dence which the girl's own aunts have been 
induced to give, and which I regretfully 
have to state that I believe to be false. 

It seems to me, therefore, that the case of 
forcible abduction with the intention of 
forcing this girl to marry Ghulam Mustafa 
against her will is completely proved 
against the appellants who also as mem- 
bers of an unlawful assembly are all and 
each of them liable for any acts committed 
in the furtherance of the object of that 
assembly. But l am cf opinion that the 
sentences passed by the learned Magistrate 
in this case are most excessive. No doubt 
the case is serious one and is, to some extent, 
made more serious by the fact that the girl 
is a Tespectable girl and that considerable 
damage had been done to her reputation 
by the act of the appellants even though 
she was an innocent and unwilling party. 
Many of her more evil-minded acquain- 
tances will still be refusing to believe in 
her innocence. But, on the other hand, 
the sentences inflicted are out of all pro- 
Portion to the sentences which are usually 
inflicted in cases of this sort. Possibly. the 
Magistrate has been influenced by the dis- 
Play of force and the theatrical nature of 
the appellants’ act ; but this appears to me 
to have heen more in the nature of reckless 
folty than of ordinary criminality. Added 
to this there are the facts that the inten- 
tion which has been established was the 
tess serious of the intentions contemplated 
by the section under which they are 
punishable and also that there is no evi- 


. «dence that the girl was molested in any 


way to any grater extent than was called 
for by the necessity of taking Ler away and 
making her keep quiet. In these circum- 
stances, whilst I uphold the conviction, I 
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‘reduce the sentences of Ghulam Mustafa 


Muhammad Shah, Suleman, Muhammad 
Sediq and Sehr Gul to 18 months’ rigorous 
imprisonment each and that of Muhammad 
Rafi to nine months’ rigorous imprison- 
ment. I am ‘unable to appreciate the 
learned Magistrate's reasons for holding. 
Mahmud Alis guilt less than that of his 
companions, and his sentence is accord- 
ingly reduced to the same as theirs, i e., 
18 months’ rigorous imprisonment. 
D. Sentences reduced. 





OUDH CHIEF COURT 
Second Civil Appeal No. 285 of 1936 
August 12, 1938 
ZIA-UL HASAN AND Yorks, JJ. 
Musammat MATHURA DEVI—Dergnpant— 
APPELLANT 
versus 
MOHAN LALL—P.LaIntTIrr—RegsronDENT 

Transfer of Property Act (IV of 1882), s. 68— 
Question of security becoming insufficient under s. 66, 
if arises under s. 68 (l) (c)—Letting value of 
mortgaged property decreased—Security is diminished 
in value—Usufructuary mortgagee deprived of whole 
or part of security—He can get only simple money 
decree. 

Undercl. (c) of s. 68 (1), Transfer of Property Act, 
no question of the security becoming insufficient with- 
in the meaning ofs. 66, arises, 

A mortgage securily will be considered diminished 
jn value within the meaning of s. 68 of the Transfer 
of Property Act, if its letting value is decreased 
Fateh Din v. Kishen Lall (1), relied on, 

An usufructuary mortgagee hae no remedy either by 
foreclosure or sale of the mortgaged property so that 
if he is deprived of the whole or part of the security 
he can only get a simple money decree for the mort- 
gage money. Aghore Nath Shaha v. Natabar Botirajt 
(2), relied on, 


S.O. A. against the order of the Addi- 
tional Sub-Judge of Gonda, dated August 6, 
1936. 

Mr. H. Husain, for the Appellant. 

Mr. M. Wasim, for the Respondent. 

Judgment.—This is a defendant’s appeal 
against a decree of the learned Additional 
Civil Judge of Gonda affirming a decree 
of the learned Munsif ofthat place in a 
suit brought by the plaintif- respondent for 
recovery of the mortgage money under s. 68 
of the Transfer of Property Act. 

On July 2, 1921, one Dargahi and his 
wife Musammat Bhagmani, detendant No. 3, 
made an usuiructuary mortgage of a house 
in favour of defendant No. 4, Nageshar. 
This mortgage “was for a term of seven 
years and the mortgage considera ion was 
Rs. 15200. Nageshar mortgagee transfer- 
red his mortgagee rights to one Ganga 
Dia in 1923. On March 28, 1936, the mort- 
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gagors sold the ,êguity of redemption to 
defendant No 7, Kali Prasad, who is now 
represented by his widow, Musammat 
Mathura Devi. On September 30, 1931, 
Ganga Din transferred his mortgagee 
rights to the plaintiff-respondent Mohan 
Lall. The result of these transfers is that 
while the mortgagee rights now vest in 
the plaintiff-respondent, Musammat Mathura 
Devi, the widow of Kali Prasad, appellant 
is the sole representative-in-interest of the 
mortgagors. Defendants Nos. 1 and 2 
are the sons of Dargahi and defendants 
Nos. 5 and 6 are sons of Ganga Din, both 
of whom are new dead. 

The present suit was brought for recovery 
of the mortgage money by the plaintiff on 
August 28, 1935, on the allegation that as 
the mortgagors and their representatives- 
in-interest made default in keeping the 
mortgaged house in repair as was stipulat- 
ed in the mortgage deed, he has been 
deprived of at least part of the mortgage 
security and is thus entitled to recover the 
mortgage under s. 68 (1) (c) of the Transfer 
of Property Act. 

The suit was contested by Kali Prasad, 
defendant No.7 only, but it was decreed 
by the trial Court and this decree was 
on appeal by Kali Prasad affirmed by the 
learned Additional Civil Judge. Both the 
Courts below have held that owing to the 
failure of the morigagors and their succes- 
sors to keep the house in repair, the house 
has become unhuabitable and that conse- 
quently the plaintiff mortgagee is entitled to 
recover the mortgage money. 

The first point urged before us on behalf 
of the appellant was that as the plaintiff- 
respondent has failed to prove what was 
the condition of the house at the time when 
it was mortgaged to Nageshar, it could 
not be said thatthe sesurity has become 
insufficient within the meaning of s. 66 
of the Transfer of Property Act. We are 
of opinion, however, that under cl. re) of 
s- 68 (1) no question of the security 
becoming insufficient within the meaning 
of s. 66 arises and the only question in 
the present case is whether or not the 
mortgagee has been deprived of the whole 
or part of the security by or in conse- 
quence of any wrongful act or default of 
the mortgagor or his representative-in- 
interest. It has been found as a fact 
by the Court below that owing to want of 
repairs, the house has become uninhabita- 
ble and that while one of the tenants has 
left the house on that account, the other 
has kad hie rent reduced by half. This 
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clearly shows that the value of the security 
has diminished and this is, in our judgment, 
a deprivation of part of the security. In 
Fateh Din v. Kishen Lall, 73 Ind. Cas. 902 
(1), it was held as a general proposition 
of law that a mortgage security will be con- 
sidered diminished in value within the 
meaning of s. 68 of the Transfer of Property 
Act, if its letting value is decreased. We 
consider therefore that the Oourts below 
were right in holding that the case 
comes under s. 68 (1) (c) of the Transfer 
of Property Act. 

‘The other point raised by the learned 
Counsel for the appellant was that the 
plaintiff was not entitled to a personal 
money decree against the appellant. It was 
pointed out that the plaintiff himself did 
not ask for a personal decree but sued for a 
‘decree for sale of the mortgaged proper- 
ty and prayed for a personal decree only 
‘in case the proceeds of the property proved 
insufficient to satisfy the decree. We think, 
however, that the Courts below were right 
in giving the plaintiff a simple money 
decree. A usufruciuary mortgagee has no 
remedy either by foreclosure or sale of the 
mortgaged property so that if he is deprived 
of the whole or part. of the security, he 
can only get a simple money decree for 
the mortgage money. This view finds sup- 
port in a cage of the Calcutta High Court 
reported in Aghore Nath Saha v. Natabar 
Bairaji, 41 Ind. Oas. 406 (2). 

The appeal has, in our opinion, no force 
and is dismissed with costs. 

ppeal dismissed. 


8. A 
(1) 73 Ind. Cas. 902; A I R 1923 All. 584, 
(2) 41 Ind. Cas. 406. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 66 of 1937 
October 25, 1937 
ADDISON AND Din Mogamnap, JJ. 
GHULAM AHMAD AND ANOTHER -— 

P LalnTives —APPELLANT3 
versus 
NAND LAL AND OTIERS— DEFENDANTS — 
RESPONDENTS 

Minor —Guardian—D2fence saving valuable prop- 
erty, not taken—Whether gross negligence —-Secomd 
appeal—Concurrent finling of fact—Judge sitting 
singly, if can disturb it, 

A guardian of a minor, who neglects to put 
forward a defence which would save a valuable pro» 
perty of the minor from alienation, is guilty of gross 
negligence. : 

Ooncurtent finding of fact by the lower Courts 
cannot be disturbed on second, appeal by a Judge 
sitting singly. é 

L. P. A. from the decree of Mr. Justice 
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“Bhide, dated February 9, 1937, Reported 


in 175 Ind Cas. 424, 

Messrs. J. N. Aggarwal and Udai Bhan, 
for the Appellants. 

Messrs. Mehr Chand Mahajan and V. N. 
Sethi, for the Respondents. 


Judgment.—This is a Letters Patent 
Appeal frem the judgment of a single 
Judge. The documents Ex. P. 7, dated 
May 26, 1916, Ex. P. 6 dated March 


30, 1925, Ex. P. 2, dated June 13 
1926, and Ex. D-1, dated November 27, 
1928, leave no doubt that only plot No. 1 


was mortgaged to Nand Lal and that 
plot No. 2 shown in the plan Ex. L. C-] 
was not mortgaged to him. There was a 
concurrent finding of fact by the trial Court 
and the lower Appellate Court on this 
question which wes correctly arrived at. 
The single Judge therefore had no power 
in second appeal to alter this finding. i 

Further, there can be no doubt that a 


` guardian of a minor, who neglects to put 


forward a defence which saves a valuable 
property of the minor from alienation, is 
guilty of gross negligence. In this respect 
also we agree with the trial Court and the 
lower Appellate Court and nob with the 
single Judge of this Court. 

The Counsel for the appellants states 
that he will be content with the decree 
passed by the trial Court and this is 
accepted by the Counsel for Nand Lal. 
We therefore accept this Letters Patent 
Appeal, set aside the decree of the Single 
Judge of this Court and of the lower 
Appellate Court, and grant the plaintiffs a 
decree declaring that plot No. 2 belongs to 
them and also give them a decree for pos- 
session of plot No. 2. The parties will bear 
their own costs throughout. 

D. Appeal allowed. 


ree 


o. MADRAS HIGH COURT 
Oivil Revision Petition No. 1312 of 1937 
January 24, 1938 
Panprane Row, J. 
SOMASUNDARAM OCHETTIAR— 
PETITIONER 
versus 
A, VENKATA SUBBAYYA—Rgzsgpronpent 
Civil Procedure Code (Act V of 1908), s. 10— 
“Relief claimed "—Court in which previous suit is 
pending must be competent to grant relief claimed 
an ,aubsedgueni baki tolanadi 
e words “relief claimed” in s, 10, @ivil Proce- 
dure Code, should | apply tothe suit which isto be 
stayed and not to” the earlier suit, The essential 
conditich for Stay under s. 10, is that the Court in 
which the previously instituted suit ia pending 
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must bea Court of jurisdiftion «competent to grant 
the relief claimed in the subsequent suit. Bogla v. 
Khemka (1) and Durga Prasad v. Kantichandra 
Mukerjee (3), relied on, Khemka v. Bogla (2), ex- 
plained. 

C. R. P. from an order of the Sub-Judge, 
Anantapur, dated August 7, 1937. 

Mr. V. Ramaswamy Iyer, for the Peti- 
tioner. 

Mr. T. S. Narasinga Rao, for the Res- 
pondent. 

Order.—The simple point raised in this 
petition is whether the Subordinate Judge 
of Anantapur was bound as a matter of 
law under s. 10, Civil Procedure Code, to 
stay the trialof O. S. No. 22 of 1937 pend- 
ing on his file in view of the earlier insti- 
tution of another suit (O. 8. No. 280 of 
1936) on the file of the District Munsif of 
Tirupur. The only point argued before 
me isthat it is not necessary for the applica- 
tion of s.10, Civil Procedure Code, that 
the Ccurt in which the earlier suit was in- 
stituted srould be competent to decide the 
subsequent cuit which is to be stayed. On 
this point, I am of opinion, that the weight 
of authority is against the contention of 
the petitioner. Even a grammatical con- 
structicn of s. 10, Civil Procedure Code, as 
it stands, really does not support this view. 
The words “relief claimed” skould, in my 
opinion, apply to the suit whichis to be 
stayed and notto the earlier suit. This is 
the construction adopted in several decisions, 
the effect of which is embodied in Mullah's 
Commentary on s. 10, Civil Procedure Code, 
as follows:—The third essential condition for 
stay under s. 10, Civil Procedure Code is 
that the Court in which the previously in- 
stituted suit is pending must be a Court 
of jurisdicticn competent to grant the res 
lief claimed in the subsequent suit. This 
condition as well as the other conditions 
appear to have been taken from Bogla v. 
Khemka, 55 Ind. Cas. 254 (1), which, as has 
been pointed out by the learned Advocate 
for the respondent, was decided by the 
very same Judges who decided the subse- 
quent case reported in Khemka v. Bogla, 
57 Ind. Cas. $04 (2), which was relied upon 
in support of the petitioner. In Khemka 
v. Bogla, 57 Ind. Oas. 904 (2), the learned 
Judges were asked to re-consider that view 
in the earlier case but they declined to do 
so. It may be that the argument of in- 
cenvenience wobld apply whether the- Court 
‘in which the earlier suit is pending has 


(1) 55 Ind, Oas. 254; A I R 1920 L B24; 12 Bur. L 
T 203; 10 LB R150. l 

42) 57 Ind. Cas. 904; A I R1919 L B 10; 13 Bur, L 
T 19; 10 L BR 154. . 
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jurisdiction or pót ; but it cannot be said 
that the only groundon which the Legisla- 
ture enacted s. 10, was to avoid incon- 
venience to the parties and that that sec- 
tion has nothing to do with the object of 
the succeeding sections which is undoubt- 
edly to enforce the rule of res judicata. 
The latest case on the subject is Durga 
Prasad v. Kantichandra Mukherjee (3). In 
that case, it is clearly stated at p. 687* by 
Costello, J. that the real criterion to 
apply withreference to s. 10, is this: 
“Supposing the first suit was determined, would 
the position then be that when the second suit was 
instituted the matters raised in the second suit were 
res judicata by reason of the decision of the prior 


suit? In that way, the provisionsofs. 10, logically 
and naturally precede s. 11.” 


If the third condition referred to in 
Mullah’s Commentary were not insisted upon, 
the result would be strange, namely, that 
a very important suit in a superior Court, 
would have to be stayed pending the de- 
cision of a trivial suit in a Small Cause 
Court in which the same issue might arise 
between the same parties. In any case, 
apart from general considerations, I am of 
opinion, that the weight of authority is 
against the view advanced by the peti- 
tioner’s Advocate and that the Court below 
did not act contrary tolaw in refusing to 
stay the trial of the suit. The petition is, 
therefore, dismissed with costs. 


N.-D. Petition dismissed. 


(3) 61 © 670; 154Ind. Cas. 645; A I R 1935 Cal 1; 
386 WN 815: 7 R O 504, : 


*Page of 61 C.—[#d.] 


BOMBAY HIGH COURT 
Suit No. 3 of 1937 
December 9, 1937 

BLaoK WELL J. 
GILLETTE INDUSTRIES, Lrp.— 
PLAINTIFES 


VETSUS 
YESHWANT BROTHERS—Dzrespants 
k Patent—Infringement—Suit for—Defendant deny- 
ing plaintiff as true inventor—Duty to give particu- 
lars as to whom he alleges to be inventor—Novelty and 
utility— What constitutes, explained. 

Where in a suit for damages for infringement of 
patent the defendant denies that the plaintiff was the 
true inventor of the patent he should give the parti- 
culars asto whom he alleges to be the trueand fist 
inventor. Thishas the effect both of informing the 
plaintiff of the casehe has to meet and of removing 
any ambiguity which migh? arise from the bare 
statement of this objection. Stroud v. Humber, Ltd. 
(1), relied on. ra 

As to the question of novelty, if it can be sHown 
that the new result was long sought for, that persons 
skilled inthe art had been working without success 
to attain it, and had long regarded it as a problem 
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and that the invention of the patentee successfully 
solved the problem—then such a state of affairs con- 
stitutes evidence of the strongest kind that the prior 
knowledge did not in fact give an obvious clue to the 
solution and ought not to be considered as destroy- 
ing “subject-matter”. Mere simplicity is not neces- 
sarily an objection; a mere scintilla of invention 
is sufficient, especially where the appreciation of a 
desideratum is one of the important features of the 
invention and there may be invention in im- 
provements in what is merely simplification, though 
matters of ordinary skilled designing or mere work- 
shop improvements cannot be considered as requiring 
the exercise of invention. The practical utility and 
commercial success of the invention may be material 
factor in determining whether the new result was 
obvious or not. As to utility the fact that the patent 
hag been infringed is evidence of utility. Hhrlichv. 
Thlee (2), Lucas v, Miller (3) and H. Miller & Co. v. 
Scarle Barker & Co. (4), relied on. 

Sir Jamshed Kanga, F. J. Coltman and 


Mr. K. S. Shavakshaw, for the Plaintiffs. 


Messrs. V. F. Taraporewala and B. 5. 


Kalelkar, for the Defendants. 
Judgment.—On March 24, 1930, R. E. 
Thompson applied for a patent in the United 
Kingdom relating to improvements in safety 
razor blades of the thin flexible type having 
external cutting edges and a medial slot and 
which were intended to be bent transversely 
and maintained in a position of curvature 
during use. A patent was granted to him in 
the United Kingdom on September 24, 
1931. The specification and the certificate 
of the Controller relating to the granting 
of that patent are Ex. D. On May 19, 1930, 
R. E. Thompson made an application for 
a similar patent in India and he claimed 
the priority date of the United Kingdom 
patent. On June 4, 1931, a patent was 
granted to him in India for 16 years from 
September 7, 1933, and the certificate of 
the Controller and the patent specification 
are Ex. A. On October 23, 1931, the Indian 
patent was assigned by ‘Thompson to the 
plaintitis. The assigament and the certific- 
ate of the Controller as to registration 
thereof are Ex. B (collectively). On Sep- 
tember 10, 1932 the plaintiffs applied for 
leave to amend the Indian patent in order 
to bring that patent into conformity with 
the Kngiisa pstent. Leave to amend was 
granted on September 7, 1933, ands the 
certificate of the Controller and the patent 
specification as amended are bx. C. The 
plaintiffs bring this action against the 
defendants for infringement of the patent, 
Ex. A. They allege that the defendants 
since the patent was amended nave iniryng- 
ed and toreatened and intend to infringe 
their patent in that they have been import- 
ing into British India olfering for sale aud 
selling safety razur blades bearing the nam, 
“Navy Biade”™ or “Navy Blue,RaZor Blade 
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so constructed as to infringe the first claim 
in their specification. They allege that on 
October 22, 1936, the defendants sold to 
J. C. Santos of Bandra six cartcns of “Navy 
Blue Razor Blades” or “Navy Blades.” each 
carton containing five ‘Blades” so con- 
structed as to infringe their patent. The 
plaintiffs accordingly claim an injuncticn 
and damages. 

The defendants in their written statement 
admit that they are the selling agents in 
India of the “Navy Blade” and the “Navy 
Blue” razor blade manufactured by the 
Triangle Mechanical Laboratories Corpora- 
tion of the United States of America and 
admit that they have been importing into 
and selling in India “Navy Bladcs” and 
“Navy Blue Blades.” Among other defences, 
however tkey deny that Thompson was 
the first and true inventor of any improve 
ments in or relating to blades for safety 
razors, and they deny that the alleged 
improvements were an invention which 
could ke the subject-matter of a valid grant 
of Letters Patent. They say further that 
there was no novelty in the alleged inven- 
tion at the date of the grant, and no utilily 
therein. They also say that the amend- 
ment ofthe specification was unauthorized 
and invalid in law and was obiained by 
misrepresentation. They deny the alleged 
assignment. They say further that the 
plaintiffs’ razor blades are manufactured 
exclusively outside British India and that 
the plaintiffs’ patent is liable to be revoked 
and they submit that it should be revoked. 
They allege further that the plaintiffs have 
threatened them and their customers by 
circulars, advertisements and notices with 
legal proceedings and they counter-claim 
Rs 5,000 damages thereof. Such a claim is 
contemplated by s. 26, Patent and Designs 
Act, 1911, though that section provides 
that it is not applicable if an action for 
infringement of the patent is comn.enced 
and prosecuted with due diligence as has 
been the fact in the present case. The 
issues raised are as foliows: 

“(L) Whether Ralph Emerson Thompson was the 
first and true inventor of the improvements in or 
relating to blades for safety razor ? (2) Whether the 
alleged improvements were inventions which could 
be she subject-matter of a valid grant of the Letters 
Patent ? (3) Whether there was any novelty in the 
alleged invention at the date of the grant ? (4) Whe- 
ther the alleged invention had any utility ? (5) Whe- 


, ther ghe alleged amendment of the specification was 


authorized and valid in law? (6) Whether the specifi- 
cation and claims are vague and ambiguous? (7) 
Whether the specification is insufficient ? (8) Whether 
the grant was obtained by misrepresntation? (9) Whe- 
ther the grant of Lettets Patent is valid? 10) Whe- 
ther there whs a valid assignment? (11) Whether 
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there was any infringement or threatened infringe- 
ment ? (12) Whether the plaints’ satety razor blades 
are manufactured exclusively outside British India, 
and whether the plaintiffs’ patent is liable to be re- 
voked ? (13) Whether the plaintiffs have suffered any 
damages or loss of profits or whether the plaintiffs are 
exposed to further loss or damage? (14) Whether the 
defendants are liable for the said loss or damage ? 
(15) Whether the plaintiffs threatened the defendants 
and their customers by circulars, advertisements and 
notices with legal proceedings? :16) What damage 
did the defendants suffer and whether the plaintiffs 
are liable to pay the same, and (17) Generally.” 

It will be convenient briefly to refer to 
certain matter of law arising in connection 
with some of these issues. Issue No. l raises 
the question whether Thompson was the 
first and true inventor of the improve- 
meats. In Edn. 8 of Terrell on latents at 
p. 396 it is stated that particulars should 
be given as to whom the defendant alleges 
to be the true and first inventor. It is 
pointed out that this has the effect both of 
informing the plaintiff of the case he has 
to meet and of removing any ambiguity 
which might arise from the bare statement 
of this objection, and Stroud v. Aumber, Ltd. 
(1) atp. 151* is cited. In this connection it 
may be here pointed out that the defendants 
have given no particulars whatever as to 
whom they allege to be the true and first 
inventor. Issues Nos. 3 and 4 deal with 
question of novelty and utility. The quéstion 
of novelty is dealt with at some length at 
p. 66 and the following pages of Terrell on 
Patente. It is there pzinted out that if it 
can be shown that the new result was long 
sought for, that persons skilled in the art 
had been working without success to attain 
it, and had long regarded it as a problem, 
and that the invention of the patentee 
successfully solved the probleai—then such 
a state of affairs constitutes evidence of the 
strongest kind that the prior knowledge 
did not in fact give an obvious clue to the 
solution and ought not to be considered as 
destroying “subject matter.” It is further 
pointed out that mere simplicity is not 
necessarily an objection, that a mere scin- 
tilla of invention is sufficient, especially 
where the appreciation of a desideratum is 
one of the important features of the inven: 
tion and that there may be invention in 
improvements in what is merely simpli- 
fication, though matters of ordinary-skilled 
designing or mere workship improvements 
cannot be considered as requiring the exer- 
cise g@finventicn. # is further pointed out 
that the practical utility and commercial 
SUCCESS eof the invention may be material 


(1) (1906) 24 RP C141, 
# Page of (1906) 24 R. P. O.—[E4] eae 
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factor in deteymintng whether the new 
result was obvious or not. In his judgment 
in Ehrlich v. Ihlee (2) Kekewich, J. stated 
as follows (p. 205): 

“If within a short time of the first manufacture 
and sale an article of commerce commands a ready 
and extensive sale, that fact, which is proof of utility, 


must also be accepted as evidence, not conclusive but 
cogent of novelty,” 


As to utility it is stated at page 111 of 
Terrell’s work that the fact that the 
patent has been infringed is evidence of 
utility. Lucas v. Miller (3) is cited, where 
Kay, J. said (p. 1607): 

“Better evidence of the utility of an invention 


cannot pussibly be had than the fact that the defen- 
dant has attempted to infringe it.” 


and a reference is made to the remarks of 
Lord Justice Bowen in H. Miller & Co. 
V. Searle Barker & Co. (4) at p. 1114. In 
Swan's Patents, Designs and Trade Marks 
the author says as follows (p. 126%): 

“There is one form of flattery which even the 
vanity of an invenior does not relish, and that is 
the flattery of imitation. It is, however, the inevit- 
able reward of a successful invention and the most 
signal mark of admiration that the public are wont to 
` pay to inventive achievement. One might almost say 

‘Happy the inventor whose patent is infringed’ for 


that is the surest sign that he has devised something 
of utility and worth,” 


Issue No. 5 raises the question whether the 
amendment of the specification was autho- 
rized and valid in law. Section 17, Patents 
and Designs Act, 1911, deals with applica- 
tions to amend patents, and sub-s. (8) pro- 
vides that leave to amend shall be conclusive 
as the right of the party to make the 
amendment allowed, except in case of 
fraud; and the amendment shall be adver- 
tised in tLe prescribed manner, and shall 
in all Courte and for all purposes be deeined 
to form part of the application or specifi- 
cation The defendants, although 
allege in their written statement that the 
amendment was obtained by misrepresen- 
tation, have cffered no evidence whatever 
of fraud in connection with the obtaining 
of the amendment and it is, in my opinion, 
perfectly plain that the granting of leave 
to amend which is established by the 
certificate put in in this case is conclusive 
upon’ that matter. Issue No. 10 questicns 
the validity of the assignment. Section 63 
(3) of the Act permits the person registered 
as the proprietor of a patent to assign the 
patent, and s. 2 (12) defines ‘patentee’ as the 
person for the time being entered on, the 

(2) (1888) 5 RP O 198, 


(3) (1885) 2 R P O 155. . 4 
(4) (1F93) 10 R P C 108. 


“Page of (1888) 5 R P. O.—[Ed] E 
[Page of (1885) 2 R, P. O—{Ed.] 
Pages of (1893) 10 R. P O.—[Ed.] - 
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register of patents kept under the Act as 
the grantee or proprietor of the patent. 
The assignment has been produced and 
there is a certificate of the Controller of 
the Registration of that assignment. The 
plaintiffs, therefore, are clearly assignees of 
the patent, and as such, are entitled to 
enforce it. 

Issue No. 12 raises the question whether 
the plaintiffs’ safety razor blades are manu- 
factured exclusively outside British India, 
and whether the plaintiffs’ patent is liable 
to be revoked. It is admitted that the 
plaintiffs’ razor blades are manufactured 
exclusively outside British India, but in 
my opinion, for reasons which I will men- 
tion that fact is entirely irrelevant. Sec- 
tion 23 of the Act deals with this question. 
It provides that at any time not less than 
four years after the date of a patent 
granted under the Act, any person ‘may 
apply tothe Governor-General in Council 
for relief under the section on the ground 
that the patented article or process i8 manu- 
factured or carried on exclusively or mainly 
outside British India. Sub-section (2) pro- 
vides that if the Governor- General-in- Council 
after inquiry is satisfied that the allegations 
are Correct and that the applicant is prepared 
and is in a pcsition to manufacture or 
carry on the patented article or process in 
British India, and that the patentee refuses 
to grant a license on reasonable terms, 
then he may make an order revoking 
the patent. It is conceded by the defen- 
dants that they made no application to the 


- plaintifs for a license, and further that 


they made no application to the Governor- 
General under s. 23 of the Act. Conse- 
quently they are not in a position to ask 
the Court to revoke the patent granted to 
the plaintifis as not having complied with 
5. 23. It is, however, to be pointed out that 
althoug: the blades are not manufactured 
here, the business of selling them is carried 
on on a very extensive scale in British 
India by the plaintiffs. It is provided by 
s. 29 of the Act that tha patentee may 
institute a suit against any person who, 
during the coniinuance of the patent ac- 
quired by him, makes, sells or uses the 
invention without his license. That section 
clearly entitles the pluintiffs to maintain 
this action, (After discussing evidence the 
judgment proceeded further). On this evi- 
dence I have no hesitation whatever in 
holding that the plaintiffs have established 
the validity of their patent, and have 
made out a case of infringemenf and are 
entitled to succeed. As to Issue No. 12 the 
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Plaintiffs’ razor blades are manufactured 
exclusively outside Britisn India, but in the 
circumstances of this case this is immate- 
rial and the plaintiffs’ patent is not liable 
to be revoked. 

As regards Issues Nos. 13 and 14, Sir 
Jamshedji Kanga for the plaintiffs inform- 
ed me that the plaintiffs would be content 
with nominal damages which I assess at 
Re. 1. I answer Issues Nos. 13 and 14 in the 
affirmative. Issues Nos. 15 and 16 relate to 
the defendants’ counter-claim. As this was 
abandoned by the defendants, those issues 
no longer arise. There will be a decree in 
favour of the plaintiffs granting them an 
injunction in terms of the prayer (a) of the 
plaint, and damages Re. 1. The plaintiffs 
will also get the costs of the suit. The 
counter-claim is dismissed with costs. The 
plaintiffs ask me to grant a certificate 
under s. 32 of the Act, which provides 
that in asuit for infringement of a patent 
the Oourt may certify that the validity of 
the patent came in question, and if the 
Court so certities, then in any subsequent 
suit in that Oourt for infringement of the 
same patent the plaintiff, on obtaining a 
final order or judgment in his favour, shall, 
unless the Court trying the suit otherwise 
directs, have his full coste, charges and 
expenses of and incidential to the said suit 
properly incurred. Accordingly I certify 
that the validity of the patent came in 
question in this suit, and I have already 
held that the plaintiffs’ patent isa valid 
patent. The Prothonotary and Senior Mas- 
ter will send to the Oontroller a copy of 
the decree in this case in order that he 
may cause an entry thereof and reference 
thereto to be made in the register of 
patents. The parties have agreed that the 
exhibits in this case should be returned to 
them subject to an order in that behalf. 
That order I make accordingly, 

8. Order accordingly. 





CALCUTTA HIGH COURT 
Civil Appeal No. 1448 of 1936 
February 8, 1933 
B. K. MUKHERJRA, J. 
GOBINDA KISHORE BAL—DEFENDANT 
—À PPELLANT 
bi versus 
JITENDRA CHANDRA MUKHO- 
PADHAYA AND crTauss—Responapents 
Bengal Tenancy ay (VIII of 1885), s. 29— Hzcesa 
rent claimed, prima iaciein excess of rent allowed 
by s. uy—Initial burden to justify increase~Burden, 
how discharged. — 
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The proviso (1) to s. 29, Bengaf Tenancy Act, only 
dispenses with the necessity of a contract being in 
writing and registered but does not affect els, O) and 
(e) of the section. It is true that s. 2) has no ap- 
plication where there are excess lands which are 
added to the original holding and a consolidated rent 
is assessed uponthe whole, but it is incumbent upon 
the Courtto find in all cases that this addition of 
excess lands is not resorted to as a mere device to 
get round the provisions of s. 29, and that the lands 
which are said to have been added were real and not 
a fictitious addition. Where the landlord had not suc- 
ceeded in proving that there was a real increase in the 
area, the facts that the tenant agreed to pay enhanc- 
ed rent beyond the limits prescribed by s. 29, and 
actually paid rent at that enhanced rate for a consi- 
derable period of time are by themselves not sufficient 
to take the case out of the section. If the original 
rent is known and the excess that is claimed is prima 
facie in excess of that which is allowed by s: 29, 
the initial burden to justify the increase must always 
be upon the landlord. Tne landlord can discharge 
the burden either by showing thatin fact there has 
been an increase for which additional rent was 
assessed and it would also be open to him to rely 
upon any admission made by the tenant admitting 
the existence of additional lands, in which case the 
burden will be upon the tenant to explainaway the 
admission or to prove by positive evidence that, as a 
matter of fact, there was no increase. 

O. A. from the appellate decree of the 
Sub-Judge, Second Court, Mymensing, 
dated April 6, 1936. 

Messrs. Jatindra Mohan Choudhury and 
Prafulla Chandra Nag, for the Appellant. 

Dr. S. C. Basak, Bama Prasanna Sen 
Gupta, Asoke Chand:a Sen and Ramendra 
Ch. Roy (for Deputy Kegistrar), for ihe 
Respondents. a. 

Judgment.—This is an appeal on behalf 
of the defendant and arises out of a suit 
commenced by the plaintiffs for recovery 
of arrears of rent due in respect of a certain 
holding at the rate of Rs. 70-1-9 a year. 
The defence is that the rent due in respect 
of the holding was Rs. 046-6 a year and 
the excess of Rs. 15 odd that is claimed 
by the landlords is in contravention of 
s. 29, Bengal Tenancy Act and is hence not 
recoverable. Tne plaintifis attempted to get 
round this bar by saying that after the 
publication of C. S. records which recorded 
the rent at Rs. 54-56 a year, they were 
about to commence proceedings for increase 
of rent under s. 105, Bengal Tenancy Act, 
acd, thereupon, the tenant agreed to an in- 
crement of Rs. 7-14-¥ for additional area 
and also to an enhancement of Rs 7-12-6 on 
account of rise in the price of staple food- 
crops making an aggregate of Rs. 1U 1-9 
and this is the xut which ths defendant 
hed been paying for a considerable period 
off time exceeding ten years. 

he trial Judge held that there was an 
excess in the area by about l4 pakhis but 
he held at the same time that the landlords 
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enhanced thee raté rather unsystematically 
and the Court would not have allowed 
enhancement of rent but for the fact that 
the enhanced rent had been admittedly 
paid for a period of three years imme- 
diately preceding the period for which rent 
was Claimed. In this view of the case, the 
Munsif decreed. the plaintiffs’ suit and 
allowed rent at the rate claimed by the 
plaintiffs. I may point out here that the 
Munsif was really labouring under a mis- 
apprehension of law, for, the proviso (1) to 
s. 29, Bengal ‘venancy Act only dispenses 
with the necessity of a contract being in 
writing and registered but does not affect 
cls. (b) and (c) of the section. 

There was an appeal taken tothe lower 
Appellate Court by the defendant against 
this decision, and the lower Appellate 
Court dismissed the appeal and affirmed 
the judgment of the trial Court. The lower 
Appellate Court was of opinion that the 
plaintiffs bad fai'ed to prove that there 
was a real increase in the area for which 
rent was being paid, by proper and ade- 
quate evidence, but as there was a contract 
to pay enhanced rent and realisation at 
that rale fcr a considerable number of 
years, there was no reason why “the con- 
tract followed by realisation for long time’ 
should not be given effect to. It is against 
this decision that the present second appeal 
has Leen preferred. 

It appears to me that the lower Appel- 
late Oourt has not approached the case from 
the proper stand-point and its decision is 
vitiated by misdirection on a point of law. 
It is true that. s. 29 of the Act has no 
application where there are excess lands 
which are added to the original holding 
and a consolidated rent is assessed upon 
“ the whole, but it is incumbent upon the 
Court to find in all cases that this addition 
of excess lands is not resorted toas a mere 
device to get round the provisions of s. 29, 
and that the lands which are said to have 
been added were real and not a fictitious 
addition. In this case, as I have already 
pointed out, the lower Appellate Court dis- 
tinctly came to the conclusion that the 
plaintifis had not succeeded in proving that 
there was a real increase in the area, but 
according to the learned Subordinate Judge 
this deficiency in the evidence was made 
up by proof of the s®called contract and 
realisation of rent fora long time. In my 
opinion the view taken by the lower Appel- 
late Court is not correct. The facts that the 
tenant agreed to pay enhanced rent beyond 
the limits prescribed by s. 29, and actually 
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paid rent at that enhanced rate for a consi- 
derable period of time are by themselves 
not sufficient to take the case out of the 
section. If the original rent is known and 
the excess that is claimed is prima facie 
in excess of that which is allowed by s. 29, 
the initial burden to justify the increase 
must always be upon the landlord. The 
landlord can diecharge the burden either 
by showing that in fact there has been an 
increase for which additional rent was 
assessed and it would also be open to him 
to rely upon any admission made by the 
tenant-defendant admitting the existence 
of additional lands, in which cage the bur- 
den will be upon the tenant to explain 
away the admission or to prove by positive 
evidence tbat, as a matter of fact, there 
was no increase. The lower Appellate Court 
has not certainly looked at the question 
from this stand-point. It nowhere finds 
that there was an admission made by the 
defendant himself wherein he admitted 
that in fact there was an increase in the 
area. The learned Subordinate Judge no 
doubt refers to Ex. |, upon which not much 
stress was laid by the trial Judge, but he 
has not considered properly as to whether 
the defendant was a party to the same and 
if so, whether in fact he admitted that 
additional rents were increased for addi- 
tional area which in reality existed. If there 
was no such admission contained in Ex. J, 
I failto see how the subsequent dekhilas 
upon which some reliance has been placed 
could be said to have corroborated the 
original statement which is supposed to be 
made in Ex. I. In one passage in the judg- 
ment the learned Subordinate Judge says 
that the counter-foils, Ex. I and Ex. If, 
show that the increment was demanded 
and agreed to owing to increase in area 
according to Oadzstral Survey, but even 
then he has not found that there was really 
any increase according to Cadastral Survey. 

Dr. Sen Gupta who appears for the res- 
pondents has argued before me that there 
is a considerable body of evidence which 
has been adduced on behalf of the plaint- 
iffs which would go to show that there 
was really an increase in the area, and the 
area recorded in the Cadastral Sutvey 
records would, according to the evidence 
adduced by ihe plaintiffs as to the standard 
of measurement conclusively establieh-the 
fact. The lower Appellate Court, as I have 
poinged out, has not recorded any finding 
on that point, and I think that in the inter- 
est of justice the case should ke sent back 
to the lower Appellate Cour! in order tnat 
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there may be a re hearing of the appeal. 

. The lower Appellate Court will first con- 
sider and decide as to whether the plaint- 
iffs have been able to show that there was 
any increase in the area which would 
justify the enhancement of rent which was 
admittedly beyond two annas in the rupee. 
The plaintiff can show that by indepen- 
dent evidence, or he can rely upon any 
admission made by the defendant, in which 
case, as I have already stated, the burden 
will be shifted on the defendant's side to 
show that the admission was wrong, and 
as a matter of fact, there was no increase. 
Keeping this principle in mind, the lower 
Appellate Court will dispose of the appeal 
according to its findings on the evidence 
and according to law. The lower Appellate 
Court will be at liberty to take additional 
evidence if it considers necessary. 

The result is that the judgment and 
decree of the lower Appellate Court are 
set aside and the case is sent back to that 
Court for re-hearing in the light of the 
observations made above. There will be no 


order for costs in this appeal. Further 
costs will abide the result. 
D. Case remanded. 


MADRAS HIGH COURT 

Second Civil Appeal No. 1112 of 1932 

November 9, 1936 
VARADAOHARTAR, J. 
P. V. RAMALINGA CHETTIAR— 
APPELLANT 
: versus 
NAGAMMAL—Resronpent 

Hindu Law — Partition deed held not a deed of 
family arrangement but partition — Acquisition by 
member with help of money got from maternal grand- 
father— Whether ancestral so far the member and his 
sons are concerned. 

Held, on the construction ofa partition deed that it 
was not a deed of family arrangement by which V, 
one of themembers of the family gave some of the pro- 
perties out of liberality to his relations. It wasa 
partition arrangement with a usual clause that the 
sharers have nothing but the tie of relationship there- 
alter appeared The clause, that should there be any 
other assets or liabilities of the individual sharers, 
the same must belong to and borne by such individuals 
themselves showed that the partition proceeded on the 
basis that the properties divided belonged to the 
joint family. The factthat V carried on his business 
with monies got from his maternal grandfather 
would make his acquisitions joint ancestral property 

sab leagt as between himself and his sons, whatever 
might be the nature of the claims ofhis uncles and 
nephews. 

By a will V gave away all his properties to his 
infant son by one of bis wives and appointed his 
another son by another °wife as the executor. After 
the death of the infant the other son, who was ap- 
pointed an executor sued to restrain the infant's 
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mother from interferring withe his .possession and 
management : 


` Held, that the will was inoperative as one dealing 


with the joint family properties and that the platntiff’s 
suit must be dismissed. 


S. C. A. against the dezree of the District 
Court of Salem in A.S No. 80 of 1931 
preferred against the decree of the Court 
of the District Munsif of Dharmapuri in 
O. S. No. 123 of 1929. 

i i C S Venkatachari, for the Appel- 
anb - 

Mr. E. Vinayaka Rao, for the Respon- 
dent. 

Judgment.—This Second Appeal arises 
out of a suit instituted by the plaintiff 
as executor under Ex. A, his father's will, 
asking for an injunction restraining the 
defendant. his step-mother, from interfering 
with the plaintiff's possession and manage- 
ment of his father’s estate. Under the 
will, Ex. A, the plaintiff's father be- 
queathed his properiies substantially 
in favour of his infant son by the de 
fendant. The infant son died shortly 
afterwards and the defendant is. in any 
event, entitled to the beneficial interest 
as her son’s heir. The controversy therefore 
at present is only as to the right of 


management and this turns on the 
question of the validity of the will. 
The defendant contends that the will 


is inoperativein law because the pro- 
perties thereby dealt with were joint family 
properties of her husband and the deceased 
infant, whereas the plaintiff maintains 
that they were his self-acquisitions and 
the will is therefore, operative. The will 
disposed of two sets of properties (1) 
properties which the testator got under 
Ex. I, a partition entered into between 
himself, his three sons by the previous 
wives, a nephew ofhis and an uncle of- 
his, and (2) two items of immovable pro- 
perties subsequently acquired by the 
testator. Ifthe properties which the tes- 
tator obtained under the partition should 
be held tobe his self-acquired proper- 
ties, there may not be much difficulty in 
holding that the other two sets of proper- 
ties disposed by the will are also his 
self acquired properties. If on the other 
hand, the properties which the testator took 
under the partition should be held to be 
joint family properties as between him- 
self snd his infant*son, it would practically 
follow that the other sets of properties 
disppseG of by the will were also joint 
family properties; because in the case of 
one of them, it has been clearly shown 
that ft was acquired in discharge of one 
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of the items of debts allotted to the testa- 
tor's share atethe partitions and as regards 
the other, there is no evidence to show that 
it was acquired independently of what 
the testator got at the partition. The 
real question, therefore, for decision is 
whether the properties which the testator 
took at the partition of 1923 were taken by 
him ashis share of joint family proper- 
ties or were his self-acquisitions. This is 
the question raised by the first issue in the 
case and, in the view that I take on this 
question, it is unnecessary to deal with the 
other issues. 

The evidence shows that the testator 
Venkatarama Chettiar and his brothers 
had only asmall extent of immovable 
properties as shown by the patta Ex.J that 
its income was very small, that Venkata- 
chalam Chettiar got Rs. 4,000 or 5,0u0 from 
his maternal grandfather and that with 
the aid thereof he carried on trade which 
brought him large profits. It is admitted 
also that Venkatarama Ohettiar's brothers 


and nephew and, uncle all lived as one 
undivided family. It is, however, not 
possible to gather from the evidence 


whether the other members took any and 
what part in the carrying on of the trade. 
But the evidence also shows that some 
years before the partition, Munusami 
Chetty, anephew of the deceased, began 
toclaim partition alleging that all the 
properties in Venkatarama Chetty’s posses- 
sion must be treated as joint family 
properties. Exhibit I recites thatin July 
192] the . movable including the debt 
bonds representing the assets of the 
family were divided in the presence of 
certain mediators and the formal partition 
deed which incorporated the result of this 
division and also carried out the division 
of the immovable properties was executed 
in May, 1923. 

The strongest argument in appellant's 
favour, thatis in favour of the theory 
of self-acquisition is that the allotment 
of shares under Ex, I, if one is to take 
itas between the different branches is 
unequal and in other respects also different 
from what would have taken place if the 
whole assets then in Venkatarama Chetty’s 
possession were treated as joint family 
property to which all the co-parceners were 
entitled according to their ordinary shares 
under the Hindu Law. But theree were 
obvious reasons why in fairness - the 
other members of tne family could not 
have asserted equal rights with Venkata- 
Tama Oheity’s branch. 1 am unable to 
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agree withthe suggestion made by Mr. 
Venkatachariar on behalf of the appellant 
that Ex. I must be merely treated as an, 
act of liberality whereby Venkatarama 
Obetty gave sme properties to his near 
relations. That a claim was made on the 
foot of a right to partition is not dis- 
puted and but fur the alleged inequality 
of allotments, the whole scheme of Ex, [ 
is more consistent with the idea of a 
regular partition than with the idea of a 
gift by Venkatarama Chetty in favour of 
his relations. 

As pointed out by the learned District 
Judge, the allotment of the outstandings 
which represented by far the largest 
portion of the assets may roughly be 
taken to be about Rs. 10,000 for an unele 
Tirupathi Chetty, about Rs. 48,500 for a 
nephew Munuswami Chetty, Rs. 37,000 
for Venkatarama Ohetty himself and 
Rs. 31,000, Rs. 31,700 and Rs. 43,500, 
respectively, for Venkatarama Chetty's 
three sons then in existence. The allut- 
ment of Rs, 10,000 tothe uncle is sought 
to be explainedin the document itself. 
He was then veryold and had no male 
issue and the document made provision 
only for his maintenance with a further 
clause that part of the property given to 
him should revert at his death. No 
serious inference can, therefore, be drawn 
from the smallness of the amount then 
allotted tohim. The nephew Munuswami 
Chetty gets a quite substantial share. 
In strictness he might have been entitled 
toa third share if all tke assets were 
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joint family property in tke ordinary 
sense but he now gets | very nearly 
a fourth. This is quite intelligible 


when the fact which 1 have already men- 
tioned is borne in mind, viz., that Venkata- 
rama Ohetty’s trade was, even according 
to P. W. No. 2, carried on with the help 
of money which he got frem his maternal 
grandfather. The importance of this 
circumstance becomes more apparent 
when one looks at tke way in which 
allotments are made as between Venkata- 
rama Chetty and his sons. If all that 
was intended atthe time was to make 
a provision for theuncle and the nephew 
and other dependents inthe family, there 
was no necessity for bringing about a 
division between Venkatarama Uhetty and 
his sons. TLe idea of making allofment* 
to ihe sons seems to me wholly inconsis- 
tent ewith the suggestion that the object 
then in view was only, to make a pro- 
vision for these dependents.e It will 


110 


be noticed that the division between the 
father and the three sons is almost on the 
footing of legal equality between them. 
*Tne other clauses in the deed are much 
more in conformity with 
arrangement than with a mere family 
settlement. There is the usual clause that 
the sharers have nothing but the tie of 
relationship thereafter. But what seems 


to my mind more significant is the clause. 


that, if besides the properties allotted 
under the document, there should be any 
other assets or liabilities of the individual 
sharers, thesame must belong to and be 
borne by such sharers themselves, I 
see no reason to differ from the con- 
current conclusion reached by both the 
Courts below that on its true construc- 
tion Ex. I is a partition arrangement 
‘which proceeded on the basis that the 
properties divided thereby were joint 
properties, In thisview, it is unnecessary 
to consider whether prior to Ex. I, Ven- 
katarama Chetty could not have claimed 
the whole or any portion of the assets as 
his self-acquisition. 

Imay at this stage refer to two of the 
decisions cited before me by Mr. Venkata- 
chariar. They no doubt contain observa- 
tions which, if they are dissociated from 
the context, may lend some support 
to the contention advanced by him; but 
understood in the light of the facts 
appearing in those cases they do not 
really support his contention. In Alavan- 
dar Gramani v. Dhanakoti Ammal, 99 Ind. 
Cas. 775 (1), it was specifically pointed 
out that even in the so-called partition 
arrangement between the brothers, care 
had been taken to refer to the acquisitions 
of one of the brothers as his self-acquired 
property and similarly in his subsequent 
dealings therewith. Hence the learned 
Judges were prepared to draw the inference 
that these acquisitions of one of the co- 
parceners were merely formally brought 
into the partition ‘perhaps in order to 
silence any claim his brothers or their 
heirs might thereafter make.’ In Raja- 
gopala Naidu v. Seshavva Naidu (2) the 
facts are decidedly more in favour of the 
self-acquisition theory. The acquisitions 
in-question had been made not as in this 
case, prior toa partition, into which they 
were brought but long after the partition, 
| and all that happened at the partition 
was that some sitehad been brought into 

(1) 99 Ind. Cas. 775; A I R 1927 Mad. 383. e 


(2) 41 L W 545; 157 Ind. Cas, 505; A I R 1935 Mad. 
368; (1935) M W N 565.° 


SIDDESWAR GHOSE V. PANOHANAN BANGAL (CAL) 


a partition. 


1717 10 


the partition between the brothers. Here 
again the learned Judges point out 
that in the partition deed as well as in 
later documents, care had been taken 
to insist thatthe siles so brought in was 
the self-acquisition of one of the brothers. 
The question in those cases was thus 
radically different from the one now before 
me, and, apart from any other considera: 
tions, the admission by P. W. No.2 that 
Venkatarama Chetty carried on his trade 
with money which he received from bis 
maternal grandfather would by itself 
suffice to make his acquisitions joint 
ancestral property at least as between 
himself and his sons whatever may be 
the nature of the claims of his unele or 
nephews because the latter relations will 
not be co-parceners with him in respect 


of any acquisitions made out of his 
maternal grandfather's property. I, 
therefore, hold the lower Courts were 


right in dismissing the plaintiff's suit. 


The second appeal is dismissed with 
costs. 

Leave refused. 

N-D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Letters Pattent Appeal No. 1 of 1937 
January 3, 1938 
OosTHLLO AND Biswas, JJ. 
SIDDESWAR GHOSE AND ANOTAER~— 
APPELLANTS 
versus 
PANCHANAN BANGAL AND otarrs— 


J UDGMENT-DEBTORS AND OTHERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 47— 
Holding sold in execution of rent decree, and 
execution case disposed of—Subsequent restoration 
of execution—Mortgagee of holding, if can object 
under s. 47-~Bengal Tenancy Act (VIII of 1885), 
Sch. III, Art. 6, Proviso—Two parts of proviso, 
should be read together. 

Where in execution of a rent decree against a 
holding, the holding is sold and the execution case 
is disposed of but subsequently the Court restores 
the execution proceedings, the mortgagee of the 
holding, being a representative of the jadgment- 
debtor within the meaning of g 47, Civil Procedure 
Code, can make an application’ under that section 
objecting to the restoration of the proceedings. 

The Court isbound to give a reasonable and 
logical meaning to the Proviso to Art. 6, Sch. III, 
Bengal Tenancy Act, and ifthere is any doubt, a 
construction must be put upon the Proviso whichis 
in favour of rather than against limitation. That 
is a cardinal canon iw relation to the interpreta- 
tion Of statutes prescribing a period of limitation. 
The only reasonable interpretation to put upon the 
Provfso is to say that it really means that the 
decree-holder shall at the end of the period of time 
during which the sale was in full effect be in just 


1938 


the same position he was in before the sale took 
place at all, provided dhere is no further break in 
the continuity dueto his own inaction. In other 
words, the decree-holder shali not be prejudiced by 
any break for which he was not responsible and 
which occurred by reason of matters outside his 
control. The two parta of the Proviso should be 
read together; it cannot be held that the second 
part must relate to a set of facts different from 
that to which the first part relates. Panchanan v. 
Sidheswar Ghose, 174 Ind. Cas. 540, reversed. 


L. P. A. against the Judgment of Mr. 
Justice Mukherjea, reported in 174 Ind. 
Oas. 540. 

Messrs. Peary Mohan Chatterjee and 
Bankim Chandra Roy, for the Appellants. 

Mr. Narendra Kumar Das, for the Res- 
pondents. 


Costello, J—This matter comes before 
us a8 an appeal under the provisions of 
el. 15, Letters Patent of this Court. The 
matter came before Mukherjea, J. on April 
22, 1937, and he then allowed an appeal 
against the decision of the Subordinate 
Judge, Third Court, 24-Parganas, dated 
March 23, 1936. ‘That decision itself was 
given in appeal against an order of the 
Munsif, First Court, Barasat, dated December 
19, 1935, described as having keen given in 
Miscellaneous Case No. 250 of 1935. This 
case has a long history. It started by a suit 
instituted in the year 1825 brought to re- 
cover a sumof money said to be due by way 
of rent in respect of certain holding. The 
amount claimed was very considerably less 
than the sum of Rs. 500. Weare told that 
it was in the neighbourhood of Ks. 150 
only. Litigation has been proceeding in 
respect of that small sum of money overa 
course of a dozen yearsor more. A decree 
in favour of the plaintiff in the suit was 
made on March 22, 1926. ‘The decree: holder 
whois the landlord started execution pro- 
ceedings for the enforcement of that decree 
on March 22, 1929, thatis to say,on the last 
possible moment of the period of limitation 
prescribed for the enforcement of decrees 
that character by the provisions of Art. 6 
of Sch. UI, Bengal ‘Tenancy Act. The 
matter, with which we are now immediately 
concerned, came before the Court in this 
way. ‘There was an application by the pre» 
sent appellants (who were usuifructuary 
- mortgagees) made under s. 47, Uivil Pro- 
cedure Oude, on November 2, 1935. By that 
application they objected to the order which 
had been made by the learned Munsif 
restoring the execution “matter whicne had 
originaliy been instituted, as 1 have stated, 
on March 22, 1929. ‘lhe onder was obje§ted 
to cn the ground that at the time when it 
was made, the execution proceedings had 
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come to an end and that the ; decree- 
holder who sougst to have those proceedings 
revived was barred by the provisions of the 
Article to which L have referred. on 

In order to elucidate the points adjudi- 
cated upon by Mukherjea, J., it is necessary 
to refer to one or two further dates. The 
holding in respect of which rent wae claim- 
ed in the origina! suit was put up to sale 
on July 10,1929. The sale was confirmed 
on January 11, 1930, and thereupon an 
order was recorded by the Court to the 
effect that the execution case was ‘dismiss- 
ed on satisfaction’. The term ‘dismissed’ 
as used in this connection is perhaps some- 
what unfortunate. Dismissal of an appli- 
cation generally implies that an upplica- 
tion or other proceeding has failed, whereas 
at that stage the execution proceedings 
instituted by the decree-hoider had been 
entirely successful. The holding had been 
sold, it had been purchased by the decree- 
holder and the amount due to him under 
the decree of March 22, 1926, had been 
satisfied. It would have therefore been 
more correct and subsequent difficulties 
might have been avoided, if the Munsif 
instead of saying ‘dismissed on satisfaction’ 
had used some such expression as ‘disposed 
of. The next event was that on July 
24, 1934, nearly four years after the sale 
had been contirmed, an application was 
made by the mortgagees, the present 
appellants, for an order that the sale should 
be set aside. Presumably that application 
was of the common-form:kind with which we 
are so familiar in this Court. The sale 
was in fact set aside by an order made on 
March 30, 1935, that date is very material 
for our present purposes. There was an 
appeal against that order setting aside 
the sale. Tnat appeal was dismissed on 
June 17,1935. Accordingly from that time 
ownward, at any rate, the position was 
that the decree-holder was back in the 
position in which he was before the sale 
ever took place. 

‘Now, one would have thought that in 
those circumstances the decree holder would 
immediately have taken steps to safeguard 
his rights to carry on the execution pro- 
ceedings and so to obtain satisfaction of his 
decree. But, in fact, nothing was done 
on the part ofthe decree-holder for a space 
of more than a month from the time when 
the order for setting aside the sale was ton- 
firmed on appeal, and the step which the 
decreewholder eventually took was in the 
form of an application which purported to 
be made under s. 151, Civil Procedure 
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Code. That application was made on July 
26, 1935, and it was for the revival or res- 
toration of the execution preceeding which 
nominally at any rate had been put an 
end to by the order of January 1l, 1930, 
The question which we have to determine 
is whether Mukherjea, J. was right in 
coming to the conclusion that the learned 
Subordinate Judge ought not to have 
allowed the original appeal against the de- 
cision of the Munsif. "The contention of the 
mortgagees throughout has been that the 
application which purported to be made 
under s. 151 of the Code was barred by 
the provisions of the Articles of Sch. III to 
the Bengal Tenancy Act, to which I have 
already referred. One other poins which 
had to be dealt with by the learned 
Judge and he disposed of it was the ques- 
tion of whether the objectors were 
representatives of the judgment-debtor 
within the meaning of that expression as 
used in 8. 47, Civil Procedure Code. I think 
that the learned Judge was of opinion that 
“the present objectors: who purport to be 
mortgagees under the judgment: debtor are 
not competent to challenge this order.” | 
With regard to that point it will 
suffice, I think, to say this that the present 
appellants were the very persons who made 
the application which resulted in the order 
for the setting aside of the sale; they were 
the successful applicants in that matter, 
and as far as we know, it was not then con- 
tended that they had no right to intervene 
and apply to have the sale set aside, and 
so in my view, the decree-holder cannot 
now be heard to say that the mortgages 
were not the representatives of the judg- 
ment-debtors within the meaning cf s. 47, 


That section provides j 

“that all questions arising between the parties to 
the suit in which the decree was passed, or their 
representatives and relating to the execution, dis- 
charge or satisfaction of the decree shall be deter- 
mined by the Court executing the decreežand not by a 


separate suit.” Hrn $ 
It is obvious, and it isnot disputed, that 


the question which was before the learned 
Munsif of Barasat was a question arising 
in telation to execution of the decree. The 
point was taken asto whether the present 
appellants were the representatives of one 
of the parlies to the suit, namely the ori- 
ginal defendants. Itis quite clear, I think, 
that the present appellants were represen- 
tatives of the defendants in the suit in that 
they were the mortgagees of the very pro- 
perty in respect of which rent wag being 
claimed as against the appellants; but in 
any event, the point was raised at far too 
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late a stage. Weare unableto agree with 
Mukherjea, J.on that point. 
Asregards the question of limitation, it 
ceems tolerably certain that Mokherjea, J. 
was himself not without some doubt as to 
the correctness of the decision which he has 
given, seeing that he desired that the matter 
should be further agitated in a manner 
provided for by s. 15 of the Letters Patent. 
The learned Judge described the point 
which he had before him as being a short 


and interesting point of law which turns ` 


upon the interpretation of the Proviso to 
Art. 6, Sch IHI, Bengal Tenancy Act. Then 
he setsout the facts. The whole matter, as 
I have previously stated, resolves itself into 
the question of whether the decree- holder 


a 


was debarred of his remedy by way of 


execution prcceedings at the time when 
he made the application on July 26, 1935, 
and the answer to the question depends, as 
Mukherjea, J. stated upon the interpretation 
which ought to be put upon the Proviso 
thrust into Art. 6 of Sch. HI, to the Bengal 


Tenancy Act, by the amending Act of 1928. | 


Art. 6 asit originally stood was in ,these 
terms, Under the heading ‘Description of 
application’, we find this: . A 

“For the execution of a decree or order made in a 
suit between landlord and tenant to whom the 


provisions of the Act are applicable and not being - 


® decree for a sum of money exceeding Rs. 500 
exclusive of any interest which ma have accrued 
after decree upon the sum decreed, but inclusive of 
the costs of executing such decree; except where 
the judgment-debtor has by fraud or force pre- 
vented the execution of the decree, in which case 
the period of limitation shall be governed by the 
provisions of the Limitation Act, 1908.” 


Under the heading ‘‘period of limitation” 
we find the words “three years” Under 
the heading “time from which period begins 
to run,” there are these possible points; 


(1) the date of the decree or order; or - 


(2) where there has been an appeal, the 
date of the final decree or order of the’ 


Appellate Court; or (3) where there has. 


been review of judgment, the date of the 
decision passed on the review. Itis admit- 
ted by both sides that originally the period 
of limitation commenced to run’ from 
March 22, 1926. Therefore under the main 
provisions of Article, the period of limita- 
tion would expire 
and therefore the initiation of the execution 
proceedings was only just in time. No 
question arises gbout that- 
conSider the effect of the . Proviso which 


rugs thus : 

‘Provided that where a sale in execution for arrears 
of rent is set aside on application, the proceedings in 
execution shall continue and the time between the 


on March: 22, 1929, 


We have to` 


“1938 


date of such sale an@ thesdate of the order setting it 
aside shall be excluded from the period of limitation 
provided by this Article,” 


_ We need not pauge to comment on the 
inaccurate and ungrammatical language of 
the early part ofthe Proviso which speaks 


of ‘execution for arrears of rent” instead- 


of “execution of a decree for ariears of 
rent. ‘That is by the way. The real point 
is how to reconcile the first part of the 
Proviso with the second part of the Pro- 
viso. Apparently, the first part of the 
Proviso would seem to indicate that once 
exeCution proceedings have been properly 
started, they continue to remain in exis- 
tence indefinitely even if a sale has taken 
Place and the sale has been set aside; in 
‘other words, an order confirming a sale— 
even where there is a subsidiary order 
dismissing or disposing of the execution case 
—does not put an end to the execution pro- 
ceeding. Mr. Das who argued on behalf 
. of the decree-holder said that the word 
“continue” necessarily and inevitably im- 
plies ‘that the execution proceedings havé 
so much Vitality left in them that after the 
Bale has been set aside at any point of 
time, or at any rate at any point of time 
within the next three years, itis still open 
to the decree-holder to come before the 
Court and ask the Court to resurrect the 
proceedings into fall activity. If the Pro- 
_ Viso-had stopped after the expression “shall 

continue” without the additional part, viz. 
“and the time between the date of such 
sale and the date of the order setting it 
aside shall be excluded......... ”“ no diffi- 
culty would have arisen. But the Court is 
bound to give a reasonable and logical 
meaning to the Proviso. and if there is 
any doubi, a construction must be put upon 
‘the Proviso which is in favour of rather 
than against limitation. That is a cardinal 
canon in relation to the interpreta- 
tion of statutes prescribing a period of 
limitation. 

„Mukherjea, J. in order to escape frem the 
difficulty created by the word “continue” 
as used in the Proviso, has sought to divide 
up the Proviso into two parte, and he bas 
held that the second part of the Proviso 
must relate toa set of facts different from 
that to which the first part of the Provišo 
relates. That-is a view to which we can- 
not subscribe. Weare able to differ from 
Mukherjea, J. without much reluctance. lt 
is obvious that he himself thought that 
there was some uncertainty as to whether 
the decision he came to was correct or not. 
“Continuity” implies the existence of a 
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state of facts or some situatjon which per- 
sists without any break. Therefore ‘‘conti- 
nuity” of execution proceedings implies an 


absence of any period of time during which 


those proceedings are entirely dead. It 
seems to us, therefore, that the only reason- 
able interpretation to put upon the Pruviso 
isto say that it really means that the 
decree-holder shall at the end of the period 
of time during which the sale was in full 
effect be in just the same position he was 
in before the sale took place atall, pro- 
vided there is no further break in the 
continuity due to his own inaction. In 
other words, the decree-holder shall.not be 
prejudiced by any break for which he was 
not responsible and which occurred by 
reason of matters outside his control. In the 
present instance, there was of coursea break 
of the proceedings from the date when the 
order for sale was confirmed and the exe- 
cution proceedings were “dismissed” (as the 
Judge calls it) down tothe time when the 
sale was set aside more than five years 
later. For that break the decree-holder 
was not responsible and he is entitled to 
say: “I applied to have the property put 
up to sale; it was sold and my decree 
appeared to be satisfied. Any subsequent 


‘proceedings were the outcome of an appli- 


cation on the part of the judgment-debtor 
for which I was not responsible. 

_ But unfortunately for the decree-holder, 
there was a further break in the continuity 
of the proceedings for which the decree- 
holder’ was responsible, for, wher the ‘sale 
was set aside, the decree-holder ought at 
once to have intimated his desire to carry 
on the proceedings he initiated on March 
22, 1929. Instead of that, the decree- 
holder did nothing for a space of more 
than one calendar month. It would be a 
mis-interpretation cf the language of the 
Proviso to say tbat in those circumstances 
the execution proceedings were continuing 
up’ tothe time when the application under 
s. 151 was made. The two arms of the 
Proviso should be read together, and in 
my view, it comes to this that normally 
the period of limitation for pursuing execu- 
tion is three years from the date of the 
decree or the date of the appeal, as thb 


‘case may be. But, if in the course of that 


period a sale has taken place, and subse- 
quently that sale has been set aside, the 
intervening period is not to be counted, if 
he they desires to go on with the execution; 
otherwise the total period of time within 
which the decree-holder must set in motion 
proceedings for enforcing his decree isa 
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period of three years. In that view of the 
matter, we come to the conclusion that the 
opinion expressed by the learned Subordi- 
nate Judge of the Third Court of 24-Par- 
ganes in his judgment, dated March 23, 
1936, is substantially correct, and with all 
respect we are unable to agree with the 
view taken by Mukherjea, J. We think that 
this appeal must be allowed, as we are of 
opinion that the appeal against the decision 
of the learned Subordinate Judge should 
have been dismissed and we order accord- 
ingly. The successful party is entitled to 
costs of the proceedings before us and 
before Mukherjea, J. : 


Biswas J—I agree, 
D. Appeal allowed. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 142 of 1936 


and 
Civil Revision No. 309 of 1937 
May 2, 1938 
CoLLISTER AND BAJPAI, JJ. 
KANHYA LAL—Oreprtor— 
APPELLANT 
versus 
MAHESHWAR NARAIN AND OTHBRS— 


RESPONDENTS 

U. P. Encumbered Estates Act(XXV of 1934), 
s. 7 (1) (a)—Special Judge, power of, to order stay 
of proceedings pending in other Courts— Special 

udge and Civil Court embodied in one and same 
person—He can sign stay order in his capacity as 
Civil Judge—Contract of sale—Main object to 
liquidate debts due from vendor to purchaser—Suit 
for specific performance of such contract, whether suit 
in respect of debt. 

The provisions of s. 7 (1) (a), U. P. Eneumbered 
Estates Act, mean that when the Court before which 
such proceedings are pending becomes aware in any 
manner whatsoever that an order has been passed 
under s. 6 of the Act, it is its duty to stay such 
proceedings forthwith ; but the Special Judge has 
no power under the Act to order stay of such pro- 
ceedings in any such Oourt, Where in a case, 
however, the Special Judge and the Civil. Judge are 
embodied in one and the same person, there can 
be no objection to his signing the order staying 
proceedings in his capacity as a Civil Judge and 
not in his capacity as a Special Judge. 

There can be no doubt that in the majority of cases 
a spit for specific performance of contract would not 
be a proceeding “in respect of a debt; but 
where in the contract of sale the greater part of the 
consideration fcr the sale, which wae agreed upon 
between the parties was in lieu of prior debts 
which were due from the vendor to the purchaser, 
it cannot be said that the suit for specific performance 
of the contract is not in the nature of a proceeding in 
regpect of a debt, since the main object of the 
covenant was to liquidate debts which were due 
from the verdor to the purchaser. Mukat Bihari Lal 
y. Manmohan Lal (2), referred to. 7 


B.O. A. & O'R. from an order of the 
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pen) Judge, Farrukhabad, dated-July 9, 
1936. e 8 

Mr. B. Malik, for the Appellant. i 

Messrs. P. L. Banerji, S. N. Verma and 
S. N. Misra, for the Respondents. 

Collister, J--We have before us a first 
appeal from order and also a revision against 
an order of the Special Judge of Farrukh- 
abad, dated July 9, 1936, staying proceed- 
ings in a suit for specific performance of 
contract. The suit was instituted on 
October 1, 1935, and the contract was 
alleged to have been entered into on 
August 28, 1935. The suit was filed by 
Kanhaiya Lal who is the appellant and ap- 
plicant before us and the defendants 10 
the suit were Maheshwar Narain and his 
two minor sons Surendra Narain and Na- 
rendra Narain. July 6, 1936, was fixed for 
hearing of that suit in the Court cof the 
Civil Judge. Meanwhile proceedings had 
been taken by Maheshwar Narain under 
the Encumbered Estates Act (Local Act 
No. XXV of 1934). Certain creditors, namely 
Musammat Gomti Bai, Gau Charan, Shib 
Charan and Kunj Behari Lal, then applied 
to the Special Judge for stay of the suit 
for specific performance of contract. We 
are informed that Maheshwar Narain had 
also attempted on several occasions before 
the Civil Judge to have that suit stayed 
but without success; but on July 6, 1936, 
i.e. onthe date fixed for hearing in the 
suit for specific performance of contract, 
the Special Judge granted the prayer of 
Musammat Gomti and others and stayed 
proceedings purporting to act under 8. 7, 
Encumbered Estates Act, in the suit for 
specific performance of contract. 

It is against that order that the present 
appeal and revision have been filed. The 
appeal was filed on July 29, 1936, and the 
respondents to it were Maheshwar Narain 
and his two sons. These were the defen-. 
dants to the suit for specific performance 
of contract and those creditors who had 
successfully applied for stay under s. 7, 
Encumbered Estates Act, were not made 
respondents to the appeal. Ata considera- 
bly later date this mistake was discovered 
and therefore a revision was filed in this 
Court in which Musammat Gomti Bai and 
others as well as Maheshwar Narain were 
impleaded as opposite party, Section 46, 
Enoumbered Esjates Act, provides that: 

“Any Court empowered under s. 45 to hear an 
appeal under this Act may, of its own motion, or 
og tha application of any person concerned, call 
4. the record of proceedings in any case under 


this Act pending in a Court from which appeals lie 
to guch Court, and after giving due notice to the 
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parties concernede pags such order thereon consis- 
tent with the provisions herein contained as it 
: thinks fit, and such order shall be final,” 

It is thus clear that this Court has wide 
powers of revision. We now have all the 
parties before us and are ina position to 
determine the points in controversy, treat- 
ing the whole matter as a revision. The 
first point taken by learned Ovunsel for 
Kanhaiya Lal, applicant, is that the Special 
Judge had no jurisdiction to stay proceed- 
ings in a suit which was pending in another 
Court: Section 7 (1) (a) of the Act provides 

al 

“all proceedings pending at the date of the said 
order (z. e. an order under s.6) in any Civil or 
Revenue Court in the United Provinces in respect 
of any public or private debt to which the land- 
lord is subject...shall pe stayed...” 

This means that when the Court before 
which such prcceedings are pending be- 
comes aware in any manner whatsoever 
that an order nas been passed under s. 6 of 
‘the Act, itis its duty to stay such proceed- 
ings forthwith; but the Special Judge has 
no power under the Act to order stay of 
such proceedings in any such Court. In the 
present case, however, the Special Judge and 
the Civil Judge are embodied in one and 
the same person, and it ia clear that, if he 
had purportea to sign the order staying 
Proceedings in his capacity as Civil Judge 
and not, as he did, in uis capacity as Special 
Judge, there could have been no objection 
whatsoever. In the circumstances, tne ob- 
jection is purely tecnnical and cannot be 
allowed to prevail. 

The next and principal point taken by 
learned Counsel for the applicant is that 
8. 7 of the Act does not contemplate the 
stay of prcceedings in asuit for specifie per- 

-formance of the cuntract. Learned Uounsel 
pleads that in effect this was a suit for 
recovery of possession of immovable pro- 
perty, and he has referred usto tne case 
in Mukand Sarup v. Krishna Chandra Singh 
(1), in which a Beuch of this Court held 
that aclaim for recovery of possession of 
immovable property is not cne in respect 
of any debt. We are informed by Coun- 
sel that the alleged contract between the 
Parties was that Maheshwar Narain should 
sell a village to Kanhaiya Lal for Rs. 10,250. 
Rs. 1,200 were paid as earnest money 
Rs, 6,000 were tu be set-off against certain 
hundis in favour of Kayhaiya Lal and the 
balance was to be paid al the time of re- 
gistiaticn. It is thus clear that the balk 


(1) 1937 A L J 1189; 173 Ind. Cas, 654; A I R1938 
All. 86; IL R (e38) All, 153; 1938 RD'34;10R A 
458; (193%) A LR 155, oc, ale a se 
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cf the cunsideration was to be paid in 
liquidation of debts due to the purchaser. 
Section 2 (a), Encumbered Estates Act pro- 
vides that ‘debt’ includes any pecuniary 
liability, except a liability for unliquidated 
damages. In Mukat Bihari Lal v. Man- 
mohan Lal (2), a plaintiff had instituted a 
suit for ejectment on the ground that a 
forfeiture had been incurred by reason of 
the non-payment of house rent, so that the 
plaintiff lessor had become entitled to eject 
the defendants lessees in spite of the fact 
that the term fixed for the tenancy had 
not expired. Tne defendants had sub- 
mitted an application under s. 4, Encum- 
bered Estates Act, and prior to the institu- 
tion of the suit the Collector passed an 
order under s. 6 of the Act. It was held 
by a Bench of this Court that the suit 
for ejectment was barred by s. 7 (1) (b), 
Encumbered Estates Act, the suit for eject- 
ment being in the circumstances a suit “in 
respect of” the arrears of rent which must 
be held to be within the meaning of the 
word “debt”, as defined in the Act. There 
can be no doubt that in the majority of 
cases a suit for specitic performance of con- 
tract would not be a proceeding “in respect 
of a debt”; but, as we have already shown, 
in the present case the greater part of the 
consideration for the sale which was agreed 
upon between the parties was in lieu of 
prior debts which were due from Mahesh- 
war Narain to Kanhaiya, Lal. Section 7 (1) 
(a) of the Act is not confined to proceedings 
for the recovery of a debt: the words used 
are “in respect of’ any debt, and this is a 
very wide expression. Having regard to the 
terms of the alleged contract between Kan- 


‘haiya Lal and Maheshwar Narain, it can- 


not be said that the latter suit was not in 


-the nature of a proceeding in respect of a 


debt, since the Main object of the cove- 
nant was to liquidate debts which were 
due from Mahesnwar Narain to Kanhaiya 
Lal. We think, moreover, that this view is 
in consonance with the scope and ubject cf 
the Act, and we do not think that it can 
have been within the intention or Contem- 
plation of the Legislature that one creditor 
should thus obtain an unfair advantage as 
against the debtor and as against the other 
creditors. Further, it would also appear 
that under the provisions of s. 7 (2) and 
(4) of the Act Maheshwar Narain might 
plead that any sale effected by him wWith- 
out the sanction of the Colector would be 


(2) 1938 A LJ 103; 174 Ind, Oas. 304; A TR 1938 
All. 165; I I R (1938) All, 246; 1938 R D 209,10 R 
A 562; (1938) AL R260, -> . 
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incompetent and therefore void. Having 
regard to all the circumstances, we are of 
opinion that there are no grounds to inter- 
fere in revision with the order of the Court 
be.ow. This appeal and revision are accord- 
ingly dismissed with costs. 

B. Application dismissed. 





LAHORE HIGH COURT. 
Letters Patent Appeal No. 134 of 1936 
February 25, 1937 
ADHISON AND Din Monamman, JJ. 
BARKAT RAM—JUDGMENT-DEBTOR—- 
APPELLANT 
VETSUS 
Sardar BHAGW AN SINGH—Drorgr- 
HOLDER AND OTAERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 49, 66—Interest of partner in partnership assets, 
whether movable—Judgment-debtor’s objection to sale 
order on ground of defects in proclamation— Objection 
dismissed on ground that remedy under O. XXI, r. 66 
was available—Such remedy eventually found not 
available — Judgment-debtor, if entitled to claim 
adjudication on earlier objection—General Clauses 
Act (X of 1887), s. 3—Interest of partner in part- 
nership assete consisting of land, whether benefit 
arising out of land. 

An interest of a partner in partnership assets 
should be treated asmovable property, under r. 49 of 
O. XX1, Civil Procedure Oode. 

[Case-law referred to.] 

dudgment-debtor raised certain objections to the 
order of sale on the ground of material defects in 
sale proclamation. These were raised at atime when 
the law did not prevent them from being raised’and 
were left undetermined on account of a mistaken 
notion of law. The objections were dismissed and the 
Judge did not apply his mind to the merits of the 
jadgment-debtor’s application-solely on the ground 
that the remedy under r. $0 of O, KAI was open to 
him. But it was eventually found that that remedy 
was not available to him under the law : 

Held, that the judgment-debtor was entitled to 
claim an adjudication upon the objections taken by 
him at an earlier stage. Sher Khan v. Prabh Dial 
(9; and G. H. Hook v, Administrator-General of 
Bengal (10), reterred to. 

Quaere.— lr is doubtful whether the interest of a 
pariner in partnership assets consisting among other 
things, ot landcan be rightly described as a benefit 
arising out cfland within the meaning of s. 3, General 
Clauses Act. Ah 

‘L. F. A. against the judgment of Mr. 
Justice Coldstieam, dated July 16, 1936. 

Messis. Mehr Chand Mahajan and Ram 
Lai Anana Il, ior the Appellant. 

Messrs, Achhru Kam and N. L. Sadana, 
for the Respondents. 


“Din Mohammad, J.—This Letters 
Faent Appeal has arisen in the following 
circumstances: Under r. 49 of œ. XXI, 
Civil Piocedure,Code, the interest of the 
judgmeait-debior appellant in the property 
belonging to a partnership was charged 
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with payment of the amount due under a 
decree on the application of the decree- 
holder against him. On March 23, 1935, 
the Senior Subordinate Judge gave notice 
to the judgment-debtor's Oounsel under 
suber. 2 of r. 66 of O. XXI, Civil Procedure 
Code, to furnish the necessary particulars 
within atime fixed by him. On Aprill, 
1935 the judgment-debtor expressed his 
inability to supply the necessary parti- 
culars within the time allowed. Thoreupon 
the Court caused the proclamation for sale 
to be made and ordered the sale to be held 
on May 3, 1935. This proclamation was 
duly published in some newspapers, But 
as the sale was postponed under the orders 
of this Court on a certain petitinn filed 
by the judgment-debtor, it could not be 
held on the day originally fixed for it and 
eventually on August 21, the sale was 
ordered to be held on October 21. On 
October 19, the judgment debtor put in 
objections. pointing out certain defects in 
the proclaimation, as also the fact that 
some of the assets of the partnership were 
in the form of ‘immovable property and 
that the judgment-debtor’s share in the 
stccks, machinery, tools, ete, in various 
places was worth more than the decretal 
amount. 

This application was, however, dismissed 
by the Senior Subordinate Judge on Octo- 
ber 21, 1935, mainly on the ground that 
the judgnient-debtor would have ample 
opportunity to raise the question of irre- 
gularities in the publication or the con- 
duct of the sale under r. 90 of O. XXI, and 
that ihe application should not be enter- 
tained at that stage inasmuch as other 
remedies were open to the judgment- 
debtor. It was also stated by the Subor- 
dinate Judge that the decree-holder did 
not deny this right to the judgment- 
debior. The sale was accordingly held on 
the prescribed date, and the judgment- 
debtor then submitted an application under, 
s. 151, Civil Procedure Code, read with r. $0 
of O. XXI, asking for the sale to be set aside 
on the ground ot material irregularities in 
publishing and conducting it. In the 
meantime, the Senior Subordinate Judge, 
who had made the order on October 21, 
reserving to the judgment-debtcr the right 
to challenge the sale under r. 90 of O. XXI, 
haat been succeeded hy another Senior 
Subordinate Judge and the latter Judge 
dismissed the application, mainly on the 
ground that the properly sold being 
movable, no objection could be taken to 
thé sale thereof on the grounds alleged as 


1938 


laid down in r. 78 of O. XXI. On appeal 
to this Court “the order made by the 
Senior Subordinate Judge was confirmed 
by Coldstream, J. Tke judgment-debtor 
has appealed. 


On behalf of the judgment-debtor Mr. 
Mehr Ohand Mahajan has raised two 
points: (4) that a part of the property sold 
was immovable and not movable, and 
(ii) that the order of the Senior Subordi- 
nate Judge, dated October 21, debarred 
his succesaor from denying to the judg- 
ment-debtor the right to raise the question 
of irregularities after the sale. Counsel 
for the judgmentedebtor contends that 


inasmuch as the partnership assets admit-. 


tedly consisted of certain items which 
could not but be termed immovable, 
the judgment-debtor’s interest in those 
assets did not lose its original character 
merely on account of the fact that it 
was being charged under r. 49 of O. XXL 
He, however, admits that this Rule is 
based on s. 23, English Partnership 
Act, 8. 22 of which clearly lays down 
that where land or any heritable interest 
therein has become partnership property, 
it shall, unless the contrary intention 
appears, be treated as between the part- 
ners (including the representatives of a 
deceased partner), and also as between 
the heirs of a deceased partner and his 
executors or administrators, as personal or 
movable and not real or heritable estate. 
But he urges that 8. 22 is limited in its 
scope and applies only to those cases 
which are specified therein, and that 
consequently as between a partner anda 
stranger. his interests in the partnership 
assets, if they consist of land or any inter- 
est in land, retain their original character. 
In this connection, Counsel refers to Lindley 
on Partnership, pp. 419 to 122. At p. 419 
the following passage appears: 

“From the principle that a share of a partner is 
nothing more than his proportion of the partner- 
ship assets after they have been turned into 
money and applied in liquidation of the partner- 
ship debts it necessarily follows that, in equity, 
a share in a partnership, whether its property 
consists of land or not, must, as between the real 
and personel representatives of a deceased partner, 
be deemed to be personal and not real estate, 


unless indeed such conversion is inconsistent with 
the agreement between the parties.” 

At p. 420 the learned author siys : 

“The rule contained in the section now under 
consideration only applies in the absence of any 
intention to the contrary; and it is apprehended 
that the rule will be excluded by an agreement, 
express or implied, to the effect that the Jand 
shall not be sold. The principle of law upon 
whioh the section (s. 22) is based excladee its 
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application in such a case. Upon this ground it 
was held in adiffiult case that ufarm and quarry 
worked by co-owners in partnership and addi- 
tional lands bought by them out of their profits 
for the purposes of their business, were not to be 
treated as converted into money ....It may be 
doubted whether the partners can by agreement 
alter the character of their equitable interests 
except by putting an end to them by a partition 
of the land.” ; 

At p. 421 the following passage occurs: 

“The doctrine of conversion of partnership prop- 
erty merely amounts to this, that on the death 
of a partner, his share in the partnership property 
is to be treated as money and not as land as 
between those who claim his shure under him.” 

Counsel particularly drawa our attention 
to the fact that the marginal reference to 
this paragraph is couched in the following 
words: “Doctrine of conversion has only 
a restricted application.” At p. 422 the 
question of a partner's share in partner- 
ship real estate qualifying him for voting 
on elections is discussed and it is remarked: 

“It is settled that if a partner has no interest 
in partnership realty as distinguished from the 
money arising from its sale, his interest in it does 
not confer a qualification; but unless this is the 
case, the equitable doctrine of conversion, which 
has no practical operation until his death, does 
not deprive him of the qualification which he 
would otherwise have as a joint tenant or tenant- 
in-common.” f 

It would be obvious from the above 
quotations that though this doctrine “of 
conversion into money” is a legal fiction 
and is restricted in its scope, the principle 
on which it is based, viz. : “that a share of 
a partner is nothing more than his pro- 
portion of the partnership assets after 
they have been turned into money and 


-applied in liquidation of the partnership 


debts” is of general application The 
Indian Legislature while importing s. 23, 
Partnership Act, 1590, had fnll knowledge 
of allits implications and ia iaterpreting 
it, it is not possible to detach it from its 
original context. As already stated, s. 22 
of that Act had expressly declared such 
interest to be movable and it was as such 
that this interest had been treated in 
s. 23. In our opinion, therefore, the same 
incidence will hold good in r. 49 of 
O. XXI, Civil Procedure Code, and ‘the 
interest referred to therein shall have to be 
treated as movable property. E 

Counsel for the judgment-debtor hds 
placed his reliance on Joharmal v. Tejram 
Jagrup (1) which has since been quoted 
with approval in Samuvier v. Ramasubbier 
(2). That was acase under the Registra- 
tion Ag, and the question at issue was 
(1) 17 B 235. s 

(2)55 M 72; 132 tnd, Cas. 305; A I R 193} Mad. 580: 
60 M LJ52; 33 L W 576; Ind. Ral. (1931) Mad. 857, 
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whether the transfer by means of three 
letters by a pariner of his share in the 
partnership, which consisted among other 
things of an interest in land, was com- 
pulsorily registralle. Telung, J. discussed 
various authorities, English and Indian, on 
the subject ard came to the conclusion that 
he would have been disposed to hold if 
necessary that the letters in question not 
being registered were rightly treated by 
the Court below as being inadmissible in 
evidence to prove directly a transfer of 
the share of the transferring partner in 
the partnership to the transferee. The case 
in Samuvier v. Ramasubbier (2), which fol- 
lowed this judgment, was also a case under 
8. 17 read with s. 49, Registration Act. 
It may, however, be noted that s. 17 is very 
wide in its application and comprises in 
its fold all ncn-testamentary instruments 
which purport or operate to create, declare, 
assign, limit, or extinguish whether in pre- 
sent or in future, any right, title or interest 
to or jn immovable property, while r. 90 
of O. XXI, Civil Prccedure Code, merely 
refers to immovable property and not to any 
right, title or interest therein. 

. Counsel meets this situation by refer- 
ring to the definition of “immovable pro- 
perty” as given in s. 3, General Clauses 
Act, 1897. It includes land, benefits to 
arise out of land and things attached to 
the earth or permanently fastened to any- 
thing attached to the earth. It is, however, 
doubtful whether the interest cfa partner 
in partnership assets consisting, among 
other things, of land can de rightly des- 
cribed as a benefit arising out of land. It 
is also urged on behalf of the judgment- 
debtor that if he himself had voluntarily 
sold his share in the partnership assets, 
he could not have treated it as movable 
property inasmuch as it consisted of pro- 
perty admittediy immovable in the form 
of quarries, etc, and that a compulsory 
sale of the same property will not alter 
its character. This argument is also open 
to the same objection to which we have 
adverted above. Considerations arising 
frcm the Registration Act are of no avail 
jm sclving the problem before us. 

Oounsel for the decree-holder has relied 
on Bhola Natha v. Bai Kashi (3), Bantu 
v. Ganda Singh (4), Umrao Singh v. Lal 
Singh (5), Durga Das v. Jainarain (6) and 

(3) 26 B 205; 4 Bom. LR 18. 

(4) 18 P R 1109; 1 Ind. Cas. 4:0; 22 P W R1%09, 

(5) 46 A 917; E0 Ind. Cas, 860; A 1R 1924 AIL £96; 
22 ALJ B40. 

(6) 4I A 513; 50 Ind. Oas. 156; A I R1919 All. 350; 17 
A L J 567. 
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Nihal Chand v. Jairam Das (T). In Bhola 
Natha v Bai Kashi 8) a mortgage debt 
was held to be movable property within 
the meaning of s. 268, Civil Procedure 
Code, 1882 :corresponding to r. 46 of 
O. XXI, Civil Procedure Code, 1908). A 
similar decision was given in Bantu v. 
Ganda Singh (4). In Umrao Singh v. Lal 
Sinh (5) a Division Bench of the Allahabad 
High Court held that a simple hypotheca- 
tion bond was movable property, not only 
for the purposes of attachment in execution 
of a decree, but also for the purposes of 
sale. In Durga Das v. Jainarain (6) a 
suit for the dissolution of partnership was 
not treated as asuit for the determination 
of any right to or interest 1n immovable 
property. In Nihal Chand v. Jairam Das 
(7), asuit for accounts was not considered 
to be: a suit for an interest in immovable 
property merely because the accounts re- 
lated to a factory. Ib would, however, 
appear that none of these judgments touches 
the point awaiting decision before us. 
Counsel for the respondent has further 
argued that in view of the arrangement of 
O. XXI and the place given tor. 49 there- 
in, which precedes T. 54 dealing with 
immovable property and is located among 
those Rules which deal with movable proe 
perty alone, it can be safely inferred that 
it was intended by the Legislature that 
an interest in partnership assets should be 
treated as movable property and not as 
immovable property. There appears to be 
some force in this argument but the mere 
fact of the inserticn of r. 49 in the place 
where it exists is not conclusive on the 
point that the property dealt with therein is 
movable property. For instance in Mg. Lun 
Bye v. Mg. Po Nyun (8) a money decree 
was not held to be movable property, 
which shows that everything dealt with be- 
fore r. 5tis not necessarily movable. 


From this discussion of the subject it 
would be clear that the question is not 
free from difficulty and one cannot be sure 
of the correctness of one’s decision, which- 
ever way one may lean. For the reasons 
stated above, we are on the whole disposed 
to think that an interest of a partner in 
partneship assets is intended to_be treated 
as movable under r. 49, O. XXI, Civil 
Pr&cedure Code. In support of the second 
Paint mentioned above, Counsel has relied 


(7) A I R 1931 Lab. 673; 132 Ind. Cas, 218; 32 PLR 


: jnd. Rul. (1931) Lah. 554. 
ro IÈ 360: 76 Ind. Oas. 679; A I R 1924 Rang 21; 


2 Bur. LJ 171. 
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on Sher Khan,v. Prabh Dayal (9) aad 
G. H. Hook v. Administrator-General of 
Bengal (10). In Sher Khan v. Prabh Dayal 
(8) Jai Lal, J. in an execution case remarked 
as follows : 

“On general grounds when a definite decision has 
been given between the parties on any matter in 
controversy and such decision purports finally to 
adjudicate on such matter, it is not competent to 
the same Judge or his successor-in-office to set 
aside the former decision. The parties, if they 
consider themselves aggrieved, have their remedy 
by review or appeal to superior Courts.” 

In G H. Hook v. Administrator General 
of Beneal (10) their Lordships of the 
Privy Council observed that s. 11, Civil 
Procedure Code, 1908, was not exhaustive 
of the circumstances in which an issue was 
res judicata. Where in an administration 
suit in the High Court during the life of 
the last surviving annuitant a contention 
on behalf of the next-of-kin thatthe gift- 
over was invalid as creating a perpetuity, 
was rejected, in further proceedings in the 
suit after the annuitant’s death the same 
contention raised on behalf of the next-of- 
kin washeld tobe barred under the rule 
of res judicata. In the course of their 
judgment their Lordships relying on an 
earlier judgment of theirown quoted with 
approval the following remarks of Sir 
Barnes Peacock : 

“The binding force of such a judgment in such 
a case as the present depends not upon s. 13 of 
Act X of 1877" (now replaced by s. 11, Oivil Pro- 
cedure Oode, 1908), “but upon general principles of 
law. If it were not binding, there would be no end 
to litigation”. 

Counsel for the respondent, on the other 
hand, urges that those judgments have no 
bearing on the present case inasmuch as 
in this case the point at issue was not 
finally determined by the order of the Sub- 
ordinate Judge, dated October 21, 1935, 
and consequently the plea of ves judicata, 
real or constructive, does not obtain in 
this matter. This may or may not be so, but 
the fact remains that certain objections 
were rajsed at a time when the law did 
not prevent them from being raised and 
were left undetermined on account of a 
mistaken nction of law. The judgment- 
debtor kus strenuously urged that the non- 
determination of the points raised by him 
has resulted in serious prejudice to his 
case, but without expressing any opinion 
as to the merits of his case we consider 
wale A I R1925 Lah. 507; 90 Ind? Cas. 683; 26 PUR 


(10) 480 499; 60 Ind, Oas. 621; AIR 192LP Oal; 
481A 187: 19 A LJ 666; 40 ML J 423; 29M L T 336; 
(1921) M W N 313; 33CL J 408; 3U P LRPO) 
oe Bem. L R 648; 25 C W N 915; 14 L W 221 
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that he had been deprived of an oppor- 
tunity to redress his grievances, if possible. 
The Senior Subordinate Judge did not 
apply his mind to the merits of the judg- 
ment-debtor’s application solely on the 
ground that the remedy under r. 90 of 
O. XXI was open to him, and if it is 
eventually found that that remedy is not 
available to him under the law, the judg- 
ment-debtor is entitled to claim an adjudi- 
cation upon the objections taken by him 
at an earlier stage. The property in suit 
is considerable and consists of various 
items situated at Various places. It was 
absolutely essential, therefore, that the pro- 
clamation for its sale should have been 
issued in the manner in which the law 
required it to be issued, aud if the judg- 
ment-debtor had intimated to the Court 
in time that the proclamation was defec- 
tive, the Senior Subordinate Judge should 
have disposed of his objections on the 
merits. 

The result is that we accept the appeal 
and send the case back to the trial Court 
with direction to dispose of the objections 
raised by the judgment-dehtor on Octo- 
ber 19, in accordance with law. If the 
objections succeed, the sale will be can- 
celled, othsrwise the sale shall stand con- 
firmed. Costs in this appeal will abide the 
event. 

D. Appeal allowed. 


MADRAS HIGH COURT 
Full Bench. 
Civil Appeal No. 427 of 1935 
March 15, 1938 
Leaos, C. J., MADHAVAN NAIR AND 
VARADAOHAR TAR, Jd. 
V. E. R. M. K. KRISHNAN CHETTIAR— 
APPELLANT 
VETSUS 
VELAYBEE AMMaL—Reseonopent. 

Married Women's Property Act (III of 1874), s. 6— 
Interpretation of Act — Applicability of English 
decisions—Insurance policy — Policy stating that 
proposal and declaration were made part of contract 
—Construction of policy—Statements in proposal must 
be read as incorporated in policy — Statement in 
proposal that policy was for benefit of “self or wife" 
—Trust, if created in favour of wife — Deed—Con* 
struction—Insurance. 

As the Married Women’s Property Act of 1874 fol- 
lowed similar iegislation in England, English deci- 
sione are directly applicable, : 

The words “policy” ins. 6, Married Women's Pro- 
perty Act means the document or documents evidenc- 
ing the contract. If the document known as the 
policy stands alone and does net incorporate in it 
any other document, only that document can be look- 
ed at, but if it does expressly incorporate another 
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document, the document must be deemed to be part 
of ‘the policy’. Where an insurance policy expressly 
states that the proposal and the declaration were made 
part of the contract, the statements in the proposal 
must be read as being incorporated in the policy. 
F. R. Absalom, Ltd, v. Great Western (London) 
Gorden Village Society, Ltd. (5), applied. Kancherla 
Krishnamurthu v, Tadikonda Anjayya (2 and Ven- 
katasubramania Sarma v. United Planter's Associa- 
tion of South India (3 , explained. 

Where in such a proposal, which was a part of 
the policy, it was stated that the policy was for the 
benefit of “self or wife’ meaning by the expression 
that it wasfor the benefitof the assured or in the 
event of his death before the maturation of the policy, 
of his wife : 

Held, that there could be a contingent trust and in 
the case there was a trust, in favour of the wife in 
the event of her husband's death before the policy 
matured. Srinivasachariar v. Ranganayaki Ammal 
(8)and Abiramavalli Ammal v. Oficial Trustee of 
Madras (9), relied on. Dinbai v. Shet Bomansha 
Jamasji(10), not followed. 

[English case-law referred to.| 

C. A. against an crder of the Sub-Judge, 
Coimbatore. in E. P. No. 168 of 1935. 

Messrs. V. Rajagopala Iyer and T. V. 
Ramiah, for the Appellant. : 

Mr. K. V. Ramachandra Iyer, for the 

Respondent. 


Leach, C. J.— This appeal raises the 
question of what is meant by the word 
‘policy’ in s. 6, Married Women's 
Property Act, 1874. The respondent is the 
widow of one Sengottiah Gounden, who 
died on August 16, 1928. On August 24, 
1927, the deceased submitted to the Bengal 
Insurance and Real Property Oo., Ltd; a 
proposal for a policy of insurance on his 
own life. The proposal was for an endow- 
ment policy for Rs. 5,000 payable in 
15 years. Clause 12 of the proposal is in- 
tended to contain the name of the person 
nominated to receive the sum assured and 
his or her relation with the proposer. In 
this case the words entered were, “self or 
wife Velayammal” (the name of the res- 
pondent). ` The proposal wasiaccepted and a 
policy was issued on May 5, 1928. The 
policy contained inter alia the following 
clause: 


“This policy of assurance granted by the Bengal 
Insurance and Real Property Company, Ltd. (here- 
after, called ‘the company’) witnesseth that proceed- 
ing upon the proposal and declaration subscribed 
by Subbsraya Goundar Sengottaya Goundar in and 
dated August 24, 1927 which is hereby made a 
pert of this contract and in consideration of the 
payment already made to the company of the first 
premium or the first instalment thereof as stated 
in the sub-joined schedule and of the subsequent 


Ppieqiiums or’ instalments of premiums to be paid as’ 


therein provided the company doth hereby agree 
that upon proof satisfactory to the directors of the hap- 
pening cf the event or events on which the sêm assur- 
ed is to beecme payable and/or other benefits accrue 
as described or referred to in the said schedule 
and of thé title of the claimant or claimants under 
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this policy, it will pay the eum stated in the 
schedule as the sum assured ané@ provide the other 
benefits, if any.” h 

Clause 8 of the schedule also has bearing 
on the question which falls for decision. 
It is in these words: 

“This policy, which together with the schedule 
and privileges and conditions endorsed thereon, and 
the proposal and declarstion and answers hereto 
constitute the entire contract between the company 
and the assured, shall become indisputable after 
two years from the date of issue of this 
policy provided the premiums shall have been regular- 
ly paid and the age correctly stated, and provided 
also that no fraud or wilful misrepresentation has 
been made by the assured.” 


On her husband's death the respondent 
demanded payment from the company of 
the amount of the policy. The company 
declined to pay on the ground that there 
had been a material misrepresentation with 
regard to the health of the assured. This 
resulted in the respondent filing O. S. 
No. 134 of 1933 in the Court of the Sub- 
ordinate Judge of Coimbatore against the 
insurance company and the deceased’s bro- 
ther, Ramasami Goundan, who had set up 
a claim that the amount due under the 
Policy constitated a part of the joint family 
estate. The company raised the issue of 
material misrepresentation and also cone 
tended that the Court had no jurisdiction 
to try the suit. The respondent succeeded 
and a decree was passed on September 21, 
1934, in her favour for the amount stated 
in the policy. An appeal followed to this 
Court, but it was dismissed. The present 
appellant obtained a decree against the 
estate of Sengottiah fora sum of Rs. 9,707-2-8 
with interest and costs on February 28, 
1931, and in execution of that decree 
applied to the Court of the Subordinate Judge 
of Coimbatore for attachment of the respon» 
dent's decree against the insurance com- 
pany. The Subordinate Judge held that the 
application did not lie, and the present 
appeal is from that decision. The appellant 
contends in the first place that this case 
does not fall within the provisions of s. 6, 
Married Women’s Property Act, because 
there is nothing on the face of the policy 
itself which creates a trust in favour of the 
respondent. The Subordinate Judge held 
that the proposal must be deemed to form 
part of the policy. In the second place the 
appellant says that even if the proposal 
can be deemed «to form part of the policy, 
the” words therein “self or Velayammal” 
capnot constitute a trust in her favour. 
The case has been placed before the Full 
Bench as there has been a conflict of 
opinion on the interpretation to be placed 
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on s. 6, Married, Women's Property Act. 
Clause (1) of “that section states : 

“A policy of insurance effected by any married 
man on his own life, and expressed on the face of 
it to be for the benefit of his wife. or of his wife 
and children or any of them, shall enure and be 
deemed to be a trust for the benefit of his wife, or 
of his wife and children, or any of them, accord- 
ing to the interest so expressed, and shall not, so 
long as any object of the trust remains, be subject 
to the contro! of the husband or to his creditors or 
form part of his estate.” 

When the appeal arising out of the res- 
Pondent’s suit against the insurance com- 
pany was before this Court (Cornish and 
King, JJ.) the question, whether the pro- 
possl and declaration could be construed 
as being part of the policy, arose and it 
was held that they formed part of the 
policy : Bengal Insurance and Real Pro- 
perty, Co. Ltd. v. Velayammal (1) at p. 998*. 
On the otber Land Verkatasubba 
Rao, J. in Kancharla Krishnamurthy v. 
Tadikunda Anjayya (2), end Rrrn and 
Lakshmana Rao, JJ. in Venkata- 
subramania Sarma v. United Planters’ 
Assoctation of South India (3) have held 
ihat the word ‘policy’ means the dccument 
described as the policy and that it cannot 
be deemed to include any other document. 
Venktaasubba Rao, J. said that the 
words used must be plain and unam- 
biguous and for the purposes of the 
section the only document that can be 
looked into is the policy. I would here 
point out that that case differed very much 
from the case we are now concerned with. 
There was there no clause making the pro~ 
posal part of the policy. Burn and Laksh- 
mana Rao, JJ. quoted with approval this 
decision of Venkatasubba Rao, J. but 
here again there was no clause incorporat- 
ing the proposal in the policy. All that the 
policy stated was that the proposal and the 
declaration made by the assured should be 
the basis of the insurance. On the other 
hand, the policy contained an express 
Provision that the money should be paid to 
the legal heirs of the assured. In the pre- 
sent case, there are no words in the docu- 
ment issued on May 5, 1928, indicating to 
whom the money shall be paid, but we 
have, as I have already indicated, a provi- 


(1) LL R (1937) Mad. 990; 170 Ind. Cas, 279; A I 
R 1987 Mad. 571; 1987) M W N 303; 45 L W 616; 10 

(2)71ML J 39; 164 Ind.Cas. 465; (1936) MW N 
S50; 44 L W148; R M fog; A IR 1836 Mad, 


(3) 46 L W 904; 176 Ind. Oas. 713; (1938) 4 W N 
55; ATR 1938 Mad. 234; 1L R (1938) Mad. 335;11 R 
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sion in the body of the policy itself and 
a similar provision in the schedsle mak- 
jug the proposal part of the policy, and we. 
have to look to the proposal to discover to 
whom the insurance money is payable. It 
seems to us that in these circumstances 
the Court must read the statements in the 
proposal as being incorporated in the policy. 
The parties to the contract were at liberty 
to make such a provision. In Champsey 
Bhara and Co. v. dJivraj Baloo 
Spinning and Weaving Co. Ltd. (4) the 
Privy Council had to consture what was 
meant by an error on the face of an award. 
The question was whether a document re- 
ferred to in the award could be read as 
part of the award. Lord Dunedin who de- 
livered the judgment of their Lordships 
observed (p. .86* of the report) : 

“an error in Jaw on the face of the award means, 
in their Lordships’ view, that you can find in the 
award cr a document actually incorporated there- 
to, as for instance, a note appended by the arbi- 
trator stating the reasons for his judgment, some 
legal proposition which is the basis of the award 
and which you can then say is erroneous.” 

The House of Lords considered the same 
question in F. R. Absalom, Ltd. v. Great 
Westerm (London) Garden Village Society, 
Lid. (5. There the award recited the con- 
tract between the parties and referred to 
the provisions of condition 30 thereof. 
The House of Lords held that condition 30 
was incorporated into and formed part of 
the award just as if the arbitrator had set 
it out rerbatim and had then proceeded to 
state the construction which he placed upon 
it. The same principle applies here. The 
policy of insurance stated expressly that the 
proposal and the declaration were ‘made part 
cf the contract’. That being sv, the Court 
must look at them to find ou" the full terms 
of the con‘ract. Moreover, s. 2 (6), Life 
Assurance Companies Act, 1912, defines a 
“policy of assurance on human life” as 
meaning : 

“any instrument by which the payment of money is 
assured on death (except death by accident only) or 
the happening of any contigency dependent on 
human life or any instrument evidencing a contract 
which is subject to payment of premiums for a term 
dependent on human life.” . 

The instruments which evidence the 
contract between the parties and, therefore, 
constitute the policy are the proposal,the 


(4) 47 B 578; 73 Ind. Cas. 436; A I R1923 P O 66; 
501 A 394; 44 M LJ 706; 25 Bom. LR 588; (1923) M 
W N 596; 33 M L T 419; 280 W_N 397; (1993) A G 
480; 92 LJ PO 163; 129 L T 163; 39 T LR 253; 380 
LJ 130; L R 4A (P 0) 199 PO). 

(5) (1933) A C 592; 102 LJ K B 648; 149 L T 193; 49 
TLR 350. O. 
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declaration and the document which was 
issued by the issurance company when the 
proposal was accepted. Wewishit to be 
clearly understood that we are dealing here 
with a case where the policy does expressly 
incorporate the proposal. We have no criti- 
cism whatever to cffer to the decisions in 
Kamcherlu. Krishnamurthy 1 
Anjayya (2) and Venhatasubramania Sarma 
v. United Planters’ Association of South 
India 13), on the facts of those cases, but 
the learned Judges who decided those 
cases did use words which might be held 
to apply to a case like this. If that was 
their intenticn, we must express our dissent. 
The word “policy” ins. 6, Married Women’s 
Property Act, means the dccument or 
documents evidencing the contract. If the 
document known as the policy stands alone 
and does not incorporate in it any other 
document, only that document can be looked 
at, but if it does expressly incorporate 
another document, as iv this case, the docu- 
ment must be deemed to be part of ‘the 
policy’. For the reasons indicated we con- 
sider that the learned Subordinate Judge 
was right in treating the proposal as part 
of the policy of surance in this case. This 
brings me tothe contention of the learned 
Advocate for the appellant that the words 
used in answer to question No. 12 of the 
proposal, “self or wife Velayammal” cannot 
be construed as constituting a trust in 
favour of the respondent. He would attach 
no meaning at all to those words. The ans- 
wer tothe question is certainly not as full 
as it might have been, but it is an answer, 
and the words can be construed as mean- 
ing that the policy was tə be for the bene- 
fit of the assured or in the event of his 
death before the policy matured it was to 
be for the benefit of his wife. It seems to 
us that this is the only reasonable inter- 
pretation to be placed upon the werds, and 
placing this interpretation upon them, it 
means that there was a trust created in 
favour of the respondent in the event of the 
husband . dying before tbe policy matured. 
That there can bea contingent trust ig ac- 
cepted in England, and as the Married 
Women's Property Act of 1874 followed 
similar legislation in England, English de- 
cisions ure directly applicable. In In re 
Fleetwood's Policy (8), Tomlin, J. had to 
consider a case where the terms of the 
policy provided that the money was to be 
paid tothe wife of the insured if sie, were 
living at this death or in the event of her 


(6) (1926) 1,Ch. 48; 95 L J Ch. 195; 1926 W O & Ins. 
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prior death, to his execulagys, ‘administrators 
and assigns The learned Judge observ- 
ed: 


“A number of cases has been cited to me, and my 
attention has also been called to s, 11, Married 
Women's Property Act, 1°82. In my view that sec- 
tion applies tothis policy The policy is, in the 
terms of thesection, a policy of assurance effected 
bya man on hisown life, and expressed to be for 
the benefit of his wife. It is true, itis expressed to 
befor the benefit of his wife in a certain event 
only, but the fact thatthe benefit is of a limited o1 
contingent character does not prevent it from being a 
benefit within the meaning of this Act. I think, there- 
fore, that the policy creates a trust in favour of the 
wife, but only in the terms of the trust.” 


Another case which has a bearing on 
this question is that of Cleaver v. Mutual 
Reserve Fund Life Association (7). This 
case followed the conviction of Florence 
Elizabeth Maybrick for the murder of her 
husband. Her husband, James Maybrick, 
effected an insurance on his life in favour 
of his wife. The policy was made payable 
to the wife if she was living at the time of 
death ; otherwise the money was to go to 
his legal representatives. The Court of 
Appeal, consisting of Lord Isher, M. R. 
and Fry, L. J. and Lopes, L. J. held that 
there was here a trust created by the 
policy in favour of the wife under s. 11, 
Married Women’s Properly Act, 1882, but 
it became incapable of being performed by 
reason of her crime. No doubt was 
expressed as to the policy creating a trust in 
her favour under that section. Thesume 
view has been taken in this Court in Srini- 
vasachariar v, Ranganayaki Ammal (8) 
and Abramavalli Ammal v. Official Trustee 
of Madras (9). In the latter case which was 
decided by Madhavan Nair, J. the policy 
was payable to the “assured or his wife if 
he predeceases her” and my learned bro- 
ther held that these words operated to 
create a trustinfavour of the wife within 
the meaning of s. 6. 

The learned Advocate for the appellant 
has placed great reliance on Dinbai v. Shet 
Bamansha Jamasjt (10) and In re Engel- 
bach's Estate, Tibbets v. Hngelbach (11). In 
the former case a Bench of the bombay 
High Court had before it can endowment 
policy of insurance which was payable at 


(7) (1892) 1Q B 147; 6l L J QB128; 66 L T 220; 
40 W R 230; 56 J P 180. 

(8&3 LW 466; ¿2 Ind. Cas. 991; A IR 1917 Mad. 
936. 

(9) 55 M 171; 141 In Cas. 680; AIR 1932 Mad: 
220;,62 M LJ 111;,35 L W 338; Ind, Rul. (1932) Mad. 
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(10} 58 B 513: 152 Ind. Gas, 168; A IR 1934 Bom. 
206; 36 Bom. L R608; 7R B 130. 
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the death of the’asgured or at the age of 
55 and was made payable to the wife 
provided she snrvived him. Failing her it 
was to be paid to the assured, his execu- 
tors, administrators or assigns. The Court 
did not consider the English authorities 
and came tothe decision that there was 
no trust created in favour of the wife within 
the meaning of s. 6, Married Women's 
Property Act, on the wording of the section, 
As I have already stated the Indian Act 
follows the English Act and the English 
cases are directly applicable. When these 
cases are considered, there seems to be no 
doubt that in a case like the present a trust 
is created. In re Engelbach's Estate, Tibbets 
v. Engelbach (11), was a case in which a 
father had taken out an endowment policy 
on the life of his own daughter and for her 
benefit. It was held that in such circum- 
stances, no legal estate was created in the 
dangher and that there was no trust for 
her benefit The Court treated this case 
as being outside the Married Women’s 
Property Act, 1882, as it was because under 
that Act, as under the Indian Act, the 
policy must be on the life of the husband 
or the father. As there can be a contingent 
trust and as we construe the words in the 
proposal, which forms part of the policy, 
as creating acontingent trust in favour of 
the respondent, we must also reject the 
second contention of the learned Advocate 
for the appellant. For these reasons this 
appeal fails and must be dismissed with 
costs. 

N.-D. 


OHANDRA JANG SINGH Y. 


Appeal dismissed. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 181 of 1934 
April 11, 1938 
BENNET AND VERMA, JJ. 
CoLtonzn CHANDRA JANG SINGH 
THAPA— PLAINTIFF—ÀPPELLANT 


versus 
SITA RAM LAL AND OTHBRS— DEFENDANTS 
— RESPONDENTS 

U. P, Land Revenue Act (III of 1901), ss. 107, 
117—Village divided into pattis and thoks—Co- 
sharers jointly responsible for land revenue—No 
‘shamlat deh’ jointly held by different pattis— Par- 
tition is imperfect~—Co-sharer shown in khewat a 
possessor of certain numbers appertaining to his 
thok—No land held in commgn with owners of other 
thoks—If can have any division of land bttween 
him and owners of other thoks . 

Where a village is divided into different gattis 
and thoks but the co-sharers are jointly responsible 
for the land revenue of the village and there is 
no ‘shamlat deh’ jointly held by the different pattis, 
the partition is imperfect. The mere fact that there 
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was ‘pattidari mokammal’ or perfect pattidar is 
not atallthesame as saying that there was a per- 
fect partition. . f 

ere a co-sharer is shown in the khewats ag the 

possessor of certain numbers appertaining to his 
thok, he has no interest outside his thok and where 
he is not the holder of land in common with the 
owners of other thoks, he cannot have any division 
of land between him and the owners of other thoks. 


F. C. A. from the decision of the Sub- 
Judge, Gorakhpur, dated March 9, 1934, 

Mr. K. D Malaviya, for the Appellant, 

Messrs. A. Sanyal and Satdeo Narain 
Lal, for the Respondents. 


Bennet, J.—This is a first appeal by the 
plaintiff Ool. Chandra Jang Singh Thapa 
against a decree of the Oivil Judge of 
Gorakhpur dismissing his suit. The plaintiff 
is the owner of the share of 3 annas, 8 pies 
in mouza Jangal Ajudhya Prasad, Gorakh- 
pur District, and he sues a number of 
other co-sharers in that village, one of whom 
defendant No. 1, Sita Ram Lal, son of 
Raghunath Sahai, alone contests the suit. 
The plaint sets out that there has not been 
partition by metes and bounds although the 
thok of the parties and paitis have been 
entered in the papers, that the plaintiff 
applied on November 11, 1932, in the Re- 
venue Oourt for partition and that Sita 
Ram took objection that the mouza had 
already been partitioned and the Revenue 
Court directed the plaintiff under s. 111 
(2), Land Revenue Act, to get the point 
decided by the Civil Court. The plaintiff 
therefore asks fora declaration 

“to the effect that partition by metes and bounds 
has not been made of mouza Jangal Ajudhya 
Prasad, Haveli, Pargana Haveli, District Gorakhpur 


and that the said mouza should be actually partition 
ed through the Revenue Court,” 


‘The objection taken by Sita Ram was 
that the village in dispute had been com- 
pletely partitioned long ago, that the patti 
and thok of the parties were quite separate 
and therefore thatthe suit should be dis- 
missed. The other cosharers pleaded 
partition. The Court below held that as the 
village in suit was already divided the 
Plaintiff's suit must fall to the ground in its 
entirety, the Court alluded to evidence to 
the effect that there had been a partition of 
the villageand that there were these three 
thoks or pattis and that the village was put 
down as pattidart mokammal. ‘lhe 
Court went on to say that because there was ° 
a division into different partis and thoks 
therefee it was a perfect partition out and 
out. The Court relied on an old kis'war map 
of mouza Jangal Ajudhya Prasad of 1853 
(Ex. A) to show that the partition was of 


« 124 


that date. This map is printed as an 
exhibit in the paper book but, on a reference 
to the original, we find that the date which 
is relied on as 1853 shows signs of having 
been altered and whatever was previously 
written appears to some extent but it cer- 
tainly is nol a genuine map of the yerr 
1853. There are references to various 
pleadings by different parties in which the 
year 1853 is mentioned, but none of these 
references state that there was any perfect 
partition or that the parties in the village 
are not responsible jointly for the land 
revenue of the village. The mere fact that 
there was pattidart mokammal or perfect 
pattidari is not at all the same as saying 
that there was a perfect partition. No 
partition record is forthcoming but we 
have satisfied ourselves under the rules in 
Board's Oirculars 18-9, Nos. 27 to 28 in the 
list that records for imperfect and perfect 
partitions are retained ‘permanently or if 


a new Record of Rights has been prepared - 


for 12 years after the completion of the 
record,” 

` A note states that no record of a partition 
actually effected should be destroyed with- 
out the special orders of the Collector who 
before ordering destruction should satisfy 
himself that the new Record of Rights em- 
braces the whole of the partition area 
(e g. the abadi). The same is contained in 
the Revenue Manual, Vol. 2, para 1244, 
Nos. 27 and 28 at p. 65. There is no 
doubt from the references in the cases 
mentioned and from the khewat of the 
settlement of 1888 printed on pp. ‘8 to 76 
that the village was divided into these 
three thoks at a partition prior to 1888. 
Under the rules, therefore, the partition 
record bas Jong since been destroyed. But 
the proceeding ina partition case is that 
a new set of records are prepared for the 
patwart and those records go through the 
Tabsil tothe patwari and they replace the 
existing records of the patwari The records 
therefore of the settlement of 1888 and the 
subsequent settlement show the division 
into, three thoks as was made at the 
partition. Now an argument was made 
for Sita Ram by Mr. Sanyal to the effect that 
prior to Act XIX of 1874 there was no such 
thing as imperfect partition, therefore any 
kind of partition must have been perfect. 
The provision of perfect and imperfect 
partition is contained ins. 107, Land Re- 
venue Act, Act XIX of 1873, and again in 
the present Land Revenue Act, ActeTIL of 
1901, s. 106. Nowes. 106 of the present Act 
states: ° f 
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“ Partition’ means the divisionofa mahal or of a 
part of a mahal into two or mome pértjons each consist- 
lng of one or more shares.” 

In ‘imperfect pirtition’ the several portions re- 
main jointly responsible for the revenue assessed on 
the whole mahal. 

In ‘perfect partition’ the whole mahal is divided 
and the several portions, become separate mahals 
each severally responsible for the revenue distributed 
thereon. 

The procedure prescribed in the chapter shall be 
followed in all partitions whether imperfect or perfect 
except where it is otherwise expressly declared. 

This clearly indicates tiat whera there is 
imperfect partition, there remains the 
single mahal but in it the rights of the 
different parties are divided up. This is 
what appears in the khewat as it now stands 
and asit stood in the settlement of the 
year 1888. In col. 14 of pp. 68 to 75 there 
are certain jamabandi numbers given 
for each holder of an anna pie share in 
each patti. Thus the plaintiff Gajraj Singh 
on p. 73 is shown to have assigned to him 
for his three anna eigat pie share the 
jamabandi or khatauni numbers cf holdings 
275 to 323. He also has along with the 
other holders of shares in that patti certain 
shamlat numbers but there is no shamlat 
for the village and this is why this particu- 
lar khewat is one which is headed “of per- 
fect pattidari’. In the case of perfect 
pattidari, there would be certain ‘shamlat 
deh' which would be jointly held by the 
owners of the different parties. Here there 
is no such ‘shamlat deh’ jointly held by the 
different patties. Now we are not satisfied 
that it has been shown that the partition was 
made prior to the Revenue Act of 1573. No 
documents prior to that date alluding ta 
the partition have been shown to us. Mere 
expressions of opinion by persons drafting 
the pleadings ata much later date are of 
no value. We consider therefore that the 
partition was made under Act XIX of 1873 
and was an ordinary case of imperfect 
partition as laid down in that Act Now 
the application which was made by the 
plaintiff to the Revenue Court was for parti- 
tion of the village and his Counsel now 
explains that what was desired was an 
assignment to the plaintiff of a portion of 
sir and khudkasht land proportionate to his 
three anna eight pie share in the village. 
The plaintiff, however, is shown in the 
khewats as the possessor of certain numbers 
appertaining to his thok and he has no 
interest outside ¿bis thok. In the Land 
Revenue Act, s. 117 makes provision for the 
allptment to the applicant of such lands as 
are held by him as his sir or in severalty 

“and then so much of the lands held in common 
(if any) as shall give him, as far as may be, a por- 
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tion of the maka] propertionate in value to his share 
therein.” 

Jt is this section of the Act on which the 
plaintiff relies for allotment to hin. of some 
portion from the thoks of the other co- 
sharers. We are of opinion that tke plain- 
tiff is not the holder of land in common with 
the owners of other thoks and therefore he 
cannot have any division of land between 
him andthe owners of other thoks. That 
matter of the division of land held by the 
owners of different shares in the village has 
been cettled in our opinion by the previous 
partition case and that result is embodied in 
the khewat of the settlement of 1888. The 
khewat is prama facie evidence under s. 44, 
Land Revenue Act, and the correctness of the 
khewat shall be presumed until the contrary 
is proved. There is no evidence before ug 
to the effect that the khewat is wrong or 
that the applicant plaintiff has any righis 
outside his own thok. Therefore the conten- 
tion of Sita Ram is correct to this extent 
that owing to the previous partition, the 
plaintiff cannct get any share of any lands 
recorded in the other two thoks. But the 
object which the plaintiff set out of desir- 
ing to be separately responsible for his 
land revenue can be attained by the 
plaintiff and also the division of the lands 
which are held as shamlat or in common 
between himself and the other co-sharers 
in his own thok. As regards land revenue, 
considerable argument was made that the 
plaintiff was not jointly responsible with 
other patiidars for land revenue but that 
each thok was separately responsible. The 
Land Revenue Act in s. 4 (4) defines a mahal 
as “any local area held under a separate 
engagement for the payment of the land 
revenue” that is, the area is held under 
one engagement for the payment of land re- 
venue and not under several separate enga- 
gements. Here for example the settlement of 
1888 shows on p. 75 that the total land 
revenue of the village is Rs. 747 and that 
was the amount of land revenue for which 
the co-sharers in the village and mahal 
undertook responsibility on p. 76, One of 
those co-sharers was Raghunath Sahai by 
his special attorney Durga Narain and this 
Raghunath Sahai is the father of Sita Ram, 
defendant No. 1, who raised the objection. 
Under s. 142, Land Revenue Act, 

“all the proprietors of a ma§al are jointly and se- 
verally responsible to Government for the reverfue for 
time being assessed thereon.” : 

We are of opinion that this clause is*one 
which is imperative and that under the 
present Act the definition of a mahal and 
5. 142 imply that there should be ‘joint 
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responsibility for the paymeiitof the land 
revenue of the mahal. Learned Counsel for, 
the respondent failed to show that there 
ever had been a system under the Revenue 
Act previous to1873, by which there could 
be a perfect partition in which the parties 
would be retained within one revenue 
paying unit or mahal. Similarly s. 146 
(a) states that an arrear of revenue may be 
recovered by a writ of demand or citation 
to appear on any of the defaulters, etc. We 
consider, therefore, that there is no doubt 
that the plaintiff is entitled to bring his 
suit for partition in the Revenue Court 
within the limits which we have indicated. 
His own land revenue fulfils the condition 
of Rs. 100 or over required for a perfect 
partition. Accordingly we allow this appeal 
and grant the plaintiff a declaration that he 
is entitled to bring a suit for perfect 
partition of his share in the thok, Gajraj 
Singh in Mauza Jangal Ajudhya Prasad, 
Tappa Haveli, Pargana Haveli, Gorakhpur, 
and for its formation into a separate mahal 
of the plaintiff alone but that in that suit 
he has no right to anyshare in the num- 
bers assigned in the khewat to the other 
two thoks. The parties shall bear their 


-own costs throughout. Let a copy of this 


finding be returned to the Revenue Court. 
S. Appeal allowed. 


keamanan Wawa 


RANGOON HIGH COURT 
Civil Miscellaneous Application No. 90 of 
1937 


February 7, 1938 
RoBERTS, O. J. AND Donkuey, J. 
N. A. CONCERN—Appricant 


veTsus 
COMMISSIONER or IN COME-TAX, 

P BURMA— Reson pant 

neome Tax Act (XI of 1922), 8. 22 (4)—Income-t 
Officer fastening on one particular defanlt and saning 
that he might accept explanation regarding otherg— 
Tani neon ang pi whole proceedings directed—Sub- 
sequent Revenue Officers, whether can bind 
its obvious fact. oneness 

ere is no foundation for the suggesti 

because an earlier Income-tax Officer as nE 
to fasten on one particular default and said that he 
might possibly accept the explanation given in regard 
to others, it means that when a re-commencement 
of the whole proceeding has been directed the sub- 
sequent Revenue Officers are to bind themselves to 
the obvious facts when the case is taken up again 
A. K. R. P.L. A. Chettyar Firm v. Commissiongr of 
Income-taz, Burma (1), referred to. 

Mr. P. K. Basu, for 
(Asseseee). 

Mr. U Thein Maung, Advocate-General 
for the Respondent (Commissioner of In. 
come-tax). 


the Applicant 
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Roberts, C. J.—This it an application 
fora mandamus made uncers. 66, sub-s. 
(3), Income Tax Act, 1922 requiring “the 
Commissioner to state a cas) <n tLe follow- 
ing question : 

“Could the Income-tax Authozities go behind the 
findings of the Income-tax Officer dated April 6, 
1935, in which he accepted the submission of the 
applicant that he did not keep any accounts at 
the headquarters and which was not set aside 
either by the Assistant Commissioner in appeal or 
by the Commissioner in revision, and could 
that finding be over-ridden by his  successor-in 
office ?” 

The question was raised before us on two 
grounds, the first being that there were 
no materials upon which the Income-tax 
Officer, who has made the present assess- 
ment, could find that headquarters books 
of account were actually in existence, or 
that the money withdrawn by the assessee 
had been re-invested. I think there were 
ample materials upon which the Income- 
tax Officer coùld so find, and he has set 
them out very succinctly in his order, and 
the question whether we should have come 
to the same conclusion is not one which 
need be considered : speaking for myself, 
if I had the same facts before me, I feel 
that I should not have had any doubt in 
coming tothe conclusion arrived at by the 
Income-tax Officer. The second point which 
has been raised is that the Commissioner 
in his order dated October 30, 1935, 
directed that fresh proceedings should be 
taken under s. 22, subs. 4, and that steps 
to produce the books should be taken 
and that the previous proceedings under 
s. 23 of the Act should be cancelled ; and 
it is suggested that because the Commis- 
sioner said that the Income-tax Officer had 
abandoned the principal default, namely, 
the failure to keep headquarters accounts, 
this matter should not be re-opened again. 
I am of opinion that the Commissioner 
merely meant tnat the whole of the eir- 
cumstances were to be re-examined. The 
Income-tax Officer in his order of April 
1935, had said : 


“I can accept the possibility of the non-main- 
tendnce of the accounts at headquarters; but I am 
not prepared to accept the explanation given 
in regard the two vatti chattata in 
question.” 

And the Oommissioner, in referring to 
this matter, said that since in his order 
under s. 27, the Income-tax Officer aban- 
doned the principal default, the issue nar- 
rowed downtoasimpler question. In my 
opinion, what the Commissioner fneani to 
do and did wa$ to ensure that the woole 
matier should be taken up again from 
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the beginning and therejsno foundation 
for the suggestion tha? because an earlier 
Income-tax Officer was disposed to fasten 
on one particular default and said that he 
might possibly accept the explanation given 
in regard to others, it means that when a 
re-commencement of the whole proceeding 
has been directed the subsequent Revenue 
Officers are to bind themselves to the 
obvious facts when the case is taken up 
agaia. Accordingly, in my opinion, there is 
no ground on which the assessee could 
succeed upon either footing. In A. K. R. 
P. L. A. Chettyar Firm v. Commissioner of 
Income-tax, Burma (1), it was expressly 
held by a Full Bench that the only 
question of law that can arise in such 
a case as this is whether there was evidence 
upon which the Assistant Commissioner 
could have based his order, and the ques- 
tion whether the assessment as made was 
valid is not a question of law that could 
arise out of the order of the Assistant 
Commissioner. For these reasons, I am of 
opinion that no question of law has arisen 
in this case, and therefore the application 
for a mandamus must be dismissed with 
costs, ten gold mohurs. ; 

Dunkley, J.—I am of the same opinion. 
It seems to me to be clear that when the 
Commissioner, in his order of October 
30, 1935, said that the Income-tax Officer 
abandoned the principal one of the grounds, 
namely, the question of the existence of 
headquarters accounts, all that he meant 
was that there was no decision upon that 
question. For that reason he set aside the 
assessment and ordered the wuole proceed- 
ings to commence de novo. 

D. Application dismissed. 

(1) 9 R 25; 132 Ind, Cas. 718; A 1 R 1931 Rang. 98; 
Ind. Rul, (1931) Rang, 206 (S B). 





MADRAS HIGH COURT 
Second Civil Appeals Nos. 703 and 709 
of 1933 
September 13, 1937 
Horwi, J. 

PRESIDENT, DISfRICT BOARD, 
KISTNA, MASULIPATAM- —ApnPBLLANT 
versus 
KENERU LAKSHMAYYA—RESPONDENT 

Company—Contract with company—Contract be~ 
yond directors powers—Ratificatcon by company 
without knowing it to be ultra vires—Company, if 
bound by contract—Estoppel—District Board issu- 
14) licenses to motor bus for two months—Board 
having no power to issue licenses for shorter period 
than 1 year—Owners accepting them~—Lf can sub- 
sequently contend that licenses were ultra ,vires—~ 
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Highway—Motor bus, if has unrestricted common 
law right to use*highway subject to compliance with 
certain formalities—Such right, if taken away by 
Madras Local Boards Act (XIV of 1920)—Bus not 
having authority causing damages to highway— 
District Board, if can sue for damages. 

Obiter.—Any person dealing with a company is 
supposed to be acquainted with its articles and 
memorandum and, therefore, to be aware of the 
powers that the directors have. If, therefore, one 
enters into a contract with a company and such a 
contract is beyond the powers of the director, the 
company cannot be bound by it; and even if the 
company subsequently ratifies the contract without 
knowledge of the fact that it was ultra vires, the 
company cannot be bound by the contract. 

District Board through its special officer issued 
licenses to the motor bus owners for a period of 
two months only. The owners accepted the licenses 
with the knowledge that they were issued for two 
months only. Subsequently they contended that the 
Board had no authority to issue licenses for a 
temporary period of two months but for a period of 
one year: 

Held, that the act of the Special Officer was the act of 
the District Board, and, therefore, the ordinary laws of 
estoppel that arise out of the conduct of principals 
apply equally well to a contract of this nature 
entered into by the District Board through its exe- 
cutive officers with the motor bus proprietors, who 
were estopped from denying that the Board had 
authority for issuing licenses for a period of two 
months. The question of estoppel was not affected 
by the ultra vires nature of the order. Gobinda 
KRamanuj Das v. Ram Charan Das (1) and Ellammal 
v. Emperor (4), distinguished. 

A motor vehicle has no unrestricted common 
law right to use the highway. However, assuming 
that such aright did at one time exist or must be 

< presumed to have existed from the mere fact that a 
motor bus is a vehicle that runs along roads, that 
right was taken away by the Madras Local Boards 
Act, unless the person who wished to use the high- 
way got permission todo so from the local body 
having jurisdiction. He did not ever have a right 
subject only to hie complying with some formality. 
He has no right at all to use the road unless he 
gets permission from the local body to do so, 
although that permission should not be withheld 
except for good reason. No doubt the District 
Board has no complete right of property over the 
roads, The property vested is such property and 
such property only asis necessary for the control, 
protection and maintenance of the street as a 
highway for public use, The District Board has to 
spend considerable sums of money in maintaining 
the road ; and if any person who has no authority 
to use the road causes damage to that road, then 
the District Board can bring a suit for damage 
caused to its road by the unauthorized use. 


S. C. As. against the decree of the Dis- 
trict Court, Kistna at Masulipatam, in A.S. 
Nos. 170 and 162 of 1932. 

Mr. Y. Govindarajulu, for the Appellant. 

Mr. P. Satyanarayana Rac, for the Res- 
pondent. 

Judgment.—The District Board of 
Kisna has brought these suits against ‘the 
defendants who are motor bus propridsors 
for a permanent injunction restraining them 
from plying their motur cars on the roads 
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of the District Board of Kistna without a 
license, and for recovery of license fees or 
damages from the defendants for runnings 
their respective motor vehicles without 
licenses. The District Munsif of Masuli- 
patam discussed the various poiuts of law 
that arose in a very elaborate judgment 
and came to the conclusion that the Dis- 
trict Board was not entitled to an injune- 
tion, that they were not entitled to the 
recovery of license fees as such; but that 
there was ucthing in law to prevent the 
District Board from recovering damages 
fcr damage to their roads: and he has 
assessed the damages on the basis of the 
license fees which the defendants did not 
pay. ‘he District Judge, while agreeing 
with the imal Judge that the suit was 
maintainable, held that the action of the 
District Baard in granting temporary licen- 
ses was wlira vires and that the defendants, 
although in fact they only received licenses 
for two months, must be deemed tohave 
obtained licenses for a full year, as the 
District Board was not entitled to refuse 
them licenses for that period. He there- 
fore allowed the appeals and dismissed the 
suits. 

The facts that gave rise to the trouble 
between the Kistna District Board and the 
various bus proprietors in the District 
were that certain proposals had been sent 
to Government for a modification of the 
bye laws, so that a higher rate for license 
fees might be charged. There was also some 
question as to the legal position that would 
arise from a bifurcation of the District 
Board. While these proposals were pend- 
ing with the Government, the District 
Board were unwilling to grant licenses for 
the full period of a year and granted 
licenses for two months only, debiting the 
bus proprietors with onesixth of the 
annual rate. Upon the expiry of that two 
months, the applicants made no applica 
tion for further licenses, but continued to 
ply their” buses without license until the 
end of the year. It appears from the cor- 
respondence that has been filed that other 
bus proprietors did apply for renewals of 
their licenses and were told that license 
would be granted for the remaining period. 
of the year upon their paying the propor- 
tionate share for the remaining months in 
the year of the new rate of heense ganc- , 
tioned by the Government. 

A point was raisedin the Cours below- 
whetb@r the District Board, in view of the- 
provisions of bye-law 4s sub-s, |, could 
issue licenses for a period less*than one. 
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year. The Disirict Munsif seemed to think 
that they could and held thatin any event 
*the defendants were estopped from denying 
the right of the Board, in that they had 
accepted the licenses. The District Judge 
thought that there could be no question of 
estoppel, because the actions of the pro- 
prietors in applying for licenses for a year 
and in running their buses for a year 
showed that they did not accept the 
terms of the license, while the evidence let 
in on behalf of the plaintiff did not show 
that there was an acceptance of the license 
for two months. I have been taken through 
some of the more important evidence on 
this point and there can be no doubt that 
the motor bus proprietors in the Kistna 
District were well aware ofthe discussions 
that were taking place in the Council and 
the proposals to enhance the rates for the 
granting of licenses, They were also aware, 
of course, of the proposal to bifurcate 
the District Board. It is also equally clear 
from the evidence that the District Board 
intended to extend the licenses without 
question subject to the payment of such 
enhanced license fees as might be sanctioned 
by the Government. It has been contended 
that there is nothing to show that the 
bus owners were able to read the stipulation 
in the licenses granted that they were 
good only for two months. In view of the 
fact that the bus owners had been protest- 
ing to the District Board against any en- 
hancement of license fees, the defendants 
cannot be heard to say that they were not 
aware of the stipulation of the license. 
‘Even if they did not know English, it 
would be their business to find out what was 
written in their licenses. After setting out 
the particulars regarding the description of 
the vehicle, fees paid, etc., there was a note 


in the li tothis effect: 

wane apr fact that revised bye-laws which 

are sent up for the formal approval of Government 

will come into operation shortly, and in view of 

the fact that an elected Board will, come into 

office ere long, this license is granted only from 
` April 1, 1929 to May 31, 1929. 

The defendants were therefore well 
aware of the fact that the District Board 
purported to issue this license fora period 
of’ two months only. Had the defendants 
refused to accept the license for such a 
short period, then the District Board 
. would have had the option of either issu- 
ing a license for a year or refusing it alto- 
gether; and it would appear fram the 
conduct of the officers of the Board and 
the correspondence that took place that it 
is probable that the Board would have 
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refused to issue licenses for a whole year 
in view of the fact that the’ license fees 
which were expected to come into force” 
shortly were very much higher than the 
license fees then current. At any rate, by . 
accepting these licenses, the defendants 
made it impossible for the District Board 
to exercise any discretion in this matter, 
and prima facie they would be estopped 
from denying thatthe District Board had 
authority to issue licenses for a period of 
two months only. The argument of the 
learned Counsel for the defendants is that 
even if it is true that the action of the 
defendants showed that they accapted the 
two months’ licease, there cannot be any 
question of estoppel if the coatract was 
itself ultra vires of tha Board. Oonsider- 
able reliance is placed on a case, Gobinda 
Ramanuj Das v. Rum Charan Das (1), 
at p. 762*, where a portion of the 
judgment of the Lord Ohancellor in Duke 
of Leeds v. Earl of Amherst (2), at p. 1237 
is referred to ; 

“Tf a party having a right stands by and sees 
another dealing with the property in a manner 
inconsistent with that right, and makes no objec- 
tion while the act is in progress, he cannot after- 


wards complain. That is the proper sense of the 
word acquiescence.” 


But Page, J. in the Calcutta case Gobinda 
Ramanuj Das v. Ram Charan Das (1), 
adds “but acquiescence cannot rehabilitate 
or render valid a transaction which is wltra 
vires and illegal.” It is not contended here 
that a contract which is illegal can be 
made legal by acquiescence; and the doc» 
trine of estoppe! does not depend altoge- 
ther upon the legality of a contract, 
Moreover, Page, J.in considering the facts 
of that case, came to the conclusion that 
there was no acquiescence by the pariies 
and that neither of them was aware of the 
circumstances that would amount to a 
representation which led one party. to do 
@ certain act to his own prejudice. Other 
cases have also been referred to, of which 
a typical one in G. N. W. C. Ry. v. Char- 
labots (3), at p. 124} : 

“It is quite clear thab a company cannot do 
what is beyond its legal powers by simply going 
into the Oourt and consenting to a decree which 
orders that the thing shall be done. 
lity of the act is one of the points substantially 
in dispute, that may « a fair subject of compro- 
mise in Oourt like any other d:sputca matter. But 


(1) 52 O 748; 89 Ind. Cas. 801; AI R 1925 Cal. 
1107;2E90 WN 931. © 
(2) (1816) 2 Ph. 117; 10 Jur. 958; 16 L J Oh. 5; 14 


Sim, 357,78 R R 47. 
AO 1i4; 68 LJP O25;79 L T35. 
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*Page of 52 Oal.—| &d.] 

{Page of (1846) 2 Ph.—[#d.] 
{Page of (1899) A, O.— [Bd] 
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in this case both the parties, plaintiff or defendant 
in the original action and in the  cross-action, 
Were equally insisting $n the contract. The Presi- 
dent,. who appears to have been exercising the 
powers of the company, had an interest to main- 
tain it, and took a large benefit under the judg- 
ment, And as the contract on the fave of it i$ 
quite regular, and its infirmity depends on extra- 
neous facts which nobody disclosed, there was no 


reason whatever why the Gourt should not decree ` 


that which the parties asked it to decree. Sucha 
Judgment cannot be of more validity than the 
invalid contract on which it was founded.” 


An extract from Halsbury has also been 
read somewhat to the same effect. It is 
clear that what has been considered in 
Halsbury in the passage referred to and in 
all the cases above quoted is the liability 
of a company for an act ofits agent or 
director. Any person dealing with a com- 
pany is supposed to be acquainted with its 
articles and memorandum and therefore to 
be aware of the powers that the directors 
have. If therefore one enters into a con- 
tract with acompany and such a contract 
is beyond the powers of the director, the 
company cannot be bound by it; and even 
if the company subsequently ratifies the 
contract without knowledge of the fact 
that it was acontract entered into ultra 
vires, the company cannot be bound by 
the contract. The present case does not 
depend upon this principle at all. The 
‘District -Board entered into the contract 
by its agentsand the District Board did 
not dispute the liability arising out of the 
contract. The act of the special officer 
was the act of the District Board, and 
therefore the ordinary laws of estoppel 
that arise out of the conduct of princi- 
pals apply equally well to a -contract of 
this nature entered into by the District 
Board through its executive officers with 
the defendants. 

I may refer before leaving this point to 
a case which I do not think has much 
importance but deserves mention as the 
learned Counsel for the defendants has 
stressed it, viz. Ellammal v. Emperor (4). As 
this was a criminal case, the learned Judges 
who decided it were considering prilimarily 
what the intention of the accused person 
was ; had the accused person who had 
applied for the license the right to usea 
private market ? and the decision turned 
upon the facts that it was a private market 
and that there was no reason at all why 
permission to use the maket should be 
withheld, provided that the requirements 
as to sanitation and so on were complied 


(4) 53 ML J 810; 106Ind. Cas, 728; ATR Ne8 
Mad. 164;29 Or, L J 126; (1927) M W N 801; 26 LW 
ITL f 
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with. The important section relied on by 
the accused in that case was one to the 
effect that if orders on an application for a 
license are not communicated within 30 
days after receipt of the application by the 
President, the application should be deemed 
to have been allowed for the year. It was 
held that the order of the Board was ulira 
vires and therefore no order at all and 
that it had therefore to be considered that 
the license had not been refused. Entirely 
different considerations arise in the grant- 
ing of motor bus licenses; and the ultra 
vires nature of an order does not aifect the 
question of estoppel. 

The learned Counsel for the defendants 
has sought to uphold the decree of the 
lower Appellate Court by contending that 
the suit was not maintainable, a point on 
which both the lower Courts were in 
agreement: It is unnecessary for me to 
discuss in detail the considerable amount 
of case-law that has been referred to in 
this case, as the learned District Munsif 
has discussed most of the cases very care- 
fully and has, I think, correctly interpret- 
ed them. The line ot argument of the 
learned Counsel for the defendants is that 
the owner of the bus had the common law 
right to take his bus over any road he 
pleased and thatthe Legislature, by the 
Local Boards Act, has not taken away 
that right but has only compelled bus 
owners to comply with certain formalities 
—one of them being the taking out of a 
license. If the license is not taken out the 
only remedy of the Board is to take action 
against the bus owners for failing to com- 
ply with theterms of the Act and to ask 
the Court toinvoke the powers given to it 
under the Act, for the Board has no cause 
of action outside the Local Boards Act. I 
cannot accept the correctness of the con- 
tention that the owner of a motor bus hag 
a common law mghtto take his bus over 
any road subject to compliance with a fore 
mality. When the common law right to use 
of the roads was being built up, there were 
of course no motor cars ın existence : and it 
was always understood that the right to 
the road was one to use it in some recog- 
nized and usual manner. If in those pre- 
motor car days, some vehicle had bedn 
driven at a high speed along the roads and 
caused as much damage as a motor car 
would do to any ill-constructed read, 
1 doubt very much whether it would have 
been keld that the owner of such a vehicle 
had the common law right to do what he 
did and tg cause unusual destruction to 


° 
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existence, it was incumbent upon an owner 
to arrange that a man should walk in front 
ofthe car asa warning thata dangerous 
vehicle was coming. Obviously that pre- 
vented any excessive speed on the part of 
the motor car and the motor car could not 
have done any more damage than any 
other carriage or cart. As the speed of 
motor cars increased, the control of the 
use of these cars increased with it; and 
Idoubt whether at any time the motor 
vehicle has hed an unrestricted common 
law right to use the highway. However 
assuming that such a right did at one 
time exist or must be presumed to have 
existed from the mere fact that a motor 
bus is a vehicle that runs along roads, it 
seems clear to me that that right was 
taken away by the Local Boards Act, unless 
the person who wished to use the highway 
got permission to do so from the local 
body haviig jurisdiction. He did net, in 
my cpivion, ever have a right subject only 
to his complying with some formality. He 
had no right at all to use the road unless 
he got pexmission from the local body to 
‘do so, althcugh Courts have held that per- 
mission stould not be withheld except for 
good r ason. 


In the present case there was no ques“ 
ticn of withholding permission, for no 
permission was sought fcr. Most of the 
cases referred to in connection with the 
remedy of the Hoard against a person who 
fails to take out a license are cases in 
which the local bodies have been given 
-some power to regulate certain acts within 
their jurisdiction; and it has been held 
.that where a body has been given certain 
powers under a statute its remedy for 
. disobedience cf the orders of the body with 
regard to those acts must be sought withe 
‘in the Act itself. Deronport Corporation 
`v. Tozer (5), is a fair example of the type of 
‘cases cn which the defendants rely. There, 
‘the owners of a certain piece of land erected 
: houses, but did not make allowance for roads 
through the estate of the nature required 
iby’ the bye-laws of tke borough. The 
- borcugh thereupon brought a suit for an 
- jnjuncticn restraining the defendants from 
‘preceeding any further with tkeir work 
. and for a declaration that the borough 
“was entitled to pull down any work begun 
. op Gone by. the defendants in contraven- 
: tion of the bye-laws. It was held cn the 
: facts of the tase (1) that the defendants 


(5) (1992) 2 Ch, 182; 71 L J Oh, 754,86 L T613. 


s PRESIDENT, DÍSTRIOŤ BOARD, KisTNA v.'KANBRU takdnitarga (MADR.) © 
the road. When motor cars first came into: 


19710 


were ‘rot laying out or intending to lay 
out the highways as mew streets within- 
the meaning of ihe bye-laws; (2) that the- 
bye:laws could not te enforced by action’ 
for an ‘injuncticn, but only by the special. 
remedies thereby provided, or by way of, 
information by the Attorney-General, and 
*(3) that no such declaration as asked for 
ought tobe made, It is partly on account 
of these cases that the learned District 
Munsif refused to grant the declaration 
and injunction prayed for by the District, 
Board. But it was not considered either 
in that case or in any of the cases referred 
to what rights the body would have had 
if its private property were damaged. If 
the running of the defendants’ bus was a 
nuisance to the public, and the rights of 
the public mere in some way infringed by 
the continual running of these buses with- 
out license, then, as was actually the case 
in Attorney General v. Sharp (6), the 
Advocate General could bring an action on 
behalf of the public. Tke question whee 
ther the civil rights cf a local body had 
bern infringed did not there come up for 
discussicn The principle that the learned 
Ccunsel fcr the appell.nts seeks to apply 
has been very well set out in thé-extract 
from Bhaishankar v. Municipal Corpora- 
tion of Bombay (7) and Venkata Siva Rao 
v. Rama Krishtnayya (8). 

Where a special tribunal, out of the ordinary 
course, is appointed by an Act to determine ques- 
ticns as to rights which are the creation of the 
Act, then, except so far as is otherwise expressly 
provided or necessarily implied, that tribunal's 
jurisdiction to determine those questions is exclu- 
sive. It is an essential condition of those rights 
that they should be determined in the manner 
prescribed by the Act, to which they owe their 
existence. In such a case, there is no ouster of 


the jurisdiction of the ordinary Courts; for they 
never had any.” i 


The Local Board, however, do not contend 
that there is anything in the Act which 
empowers them ın a case like the present 
to oust the jurisdiction of the Oivil Court. 
They merely rely on the fact that they, 
‘like any private person, have a right to 
bring a suit against any person who does 
damage to their property, and the damage 
alleged in the present case is that of the 
wearing out of the roads which are the 
property of the District Board. No doubt 
the District Board has no complete right 
of property over the roads. As was said 


(6) (1931) 1 Ch. 421; 99 L J Oh. 441; 143 L T 367; 
945 P 234; 28 LG R513; 74 SJ 504; 46 TLR 


554. 
AT) 3t B 604; 9 Bom. LR 417. 

(8) 50M 91; 92 Ind, Oas. 790; A I R 1926 Mad. 246; 
50M Ld 148. i 
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by King, J. in” Jagannadharajugaru v.. 
Taluq Board, Rajahmundry (9) at p. 2135, 

“The property vested is such property and sro- 
property only as is necessary for the control, ph- 
tection, and maintenance of the street as a hig 
way for public use.” 

The District Board has to spend con 
siderable sums of money in maintaining 
the read; and if any person whohas no 
authority. to use the road causes damage 
to that road, then I can see no reason why 
the District Board should not bring a suit 
for damage caused to its road by the 
unauthorized use. I, therefore, agree with 
both the lower Oourts that the suit, as 
framed for damages, was maintainable. 
The last question that arises for considera- 
tion is the quantum of damages to which 
the plaintiffs are entitled. The learned 
‘Munsif thought that the amount of the 
license fee was a very good guide to the 
Court in arriving ata reasonable estimate 
of ths damages. Unfortunately, no satis- 
factory evidence has been let in on this 
head. The report by the District Board 
Engineer to the Municipality recommend- 
ing certain rates to be adopted in licensing 
buses has been referred to; but the Dis- 
trict Board Engineer himself had not been 
examined. The document, even if adm s- 
sible, can have little value. One naturally 
presumes that inthe granting of a license 
the local body not only allows for any 
injury that may result to itsroad by the 
use of the bus, but also for the pay of the 
staff whose time is taken up in dealing 
with licenses, for office expenses and 60 on, 
and for some reasonable profit to assist 
the general revenues of the local body. 
According to the report of the District 
Board Engineer, the license fee collected 
from buses and cars is insufficient for the 
maintenance of roads; bul there is no evi- 
dence in support of this. I see, therefore, 
mo ground for thinking that the actual’ 
damage caused to the road by the running 
of the defendants’ buses for ten months 
was greater than the amount of license fee: 
that they had already paid, which was that 
for a full year at the old rates. : 

I, therefore, find on this point that the 
plaintiffs have not proved that they are 
entitled by way of damages to any larger 
pum than what they have already been paid 
by way of license fees. On that ground the 
suit has to be dismissed ; but as most of the 
discussion in three Courts has been taken 


(9) 69M L J 269; 157 Ind. Cas. 913; A IR 1935 
Mad. 810, (1935) M W N 765;8 R M 170; 42L W 417. 
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up by a consideration of technical pleas - 


relating to the maintainability of the suit 
and other issues arising out of the written 
statement, with regard to which the defen: 
dants have been unsucessful, the parties 
will be ordered to pay each his own costs 
in all the Oourts. 


N.-D. Suit dismissed. 
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Application No. 101 of 1938 
August 12, 1938 
Zia-UL Hasan AND YORKE, Jd. 
GULZARI SINGH —Dersnpant— 
APPELLANT 
versus 
RAM ADHIN—Praixtipr—Oppositg Party 

U. P. Agriculturists’ Relief Act (XXVII of 1934), 
s. 1~Applicability—Section applies to suits institut- 
ed before passing of Act—Passing of ex parte 
decree, subsequently set aside, before passing of Act 
is immaterial—Civil Procedure Code (Act V of 
1908), O. VII, T. 10—Scope--Rule covers case where 
by passing of new Act, suit already instituted should 
have been instituted in another Court. 

Section 7 ofthe U P. Agriculturists Reliof Act 
is applicable to suits instituted befora the Act 
came into force, and the fact that an ex parte decree 
subsequently set aside, was pasied in the suit 
before the Act came into force, is immaterial. 
Jamuna Prasad v. Bhawani Dayal (L) and Chhuni 
Lali v. Ajudhiya Prasad (2) relied on. Suryaji v. 
Tukaram (3) distinguished. 

The provisions ofr. 10 (1) of O. VIT, Civil 
Procedure Oode, are sufficiently wide to cover a 
case in which by operation of legislation the 
situation arises, even after a suit has been instituted, 
that it should have been instituted in another 
Court. , 

App. for revision of the order of the 
District Judge, Unao, dated October 6, 

Mr. H., Husain, for the Applicant. 

Messrs. D. K. Seth and Sidheshwar 
Shukla, for the Opposite Party. 

Judgment—This is an appeal from 
an appellate judgment of the District 
Judge of Unao, who had reversed the 
decree of the Munsif of Safipur at Unao, 
Yeturning the plaint to the plaintiff under 
the provisions of O. VII, r. 10, Civil 
Procedure (ode, for presentation to the 
proper Ocurt. h 

A preliminary objection was taken that no 
appeal lies, and in view of the provisions 
of s. 104 (2), Oivil Procedure Uode, read 
with the provisions of O. XLII, r. 1, the, 
learned Counselfor the appellant concedes 

< the force of the preliminary objection, but 


SN urges tha? as the point for decision is one 


which relates solely to thee question of 
jurisdiction, it is a matter which’ can 
and should ke taken up in revision, and 


132 
we accede to that contention. 

The plaintiff Ram Adhin had instituted 
a suit in the Court of the Mansit, Safipur, 
to recover Rs. 1,546 principal and interest 
on foot of the pro-note and receipt dated 
March 27,1932. The suit was instituted 
on March 25, 1935, and there is no 
question that at the date the suit was 
properly instituted in that Court. The suit 
was decreed ex parte, but on April 7, 1936, 
on the application of the defendant it was 
restored. Between the date of institution 
of the suit and this order of April 7, 1935, 
the Agriculturists’ Relief Act had come 
into force on April 10, 1935, and in con- 
Sequence when the suit came up for 
regular hearing a second time, the de- 
fendant pleaded that under the provisions 
of s. 7 of that Act, the Court of the 
Munsif of Safipur had no jurisdiction to 
entertain the suit, and the suit must be 
instituted in the proper Oourt in the 
Hardoi District. The learned Munsif re- 
ferred to the provisions of s. 7 of the 


. Agriculturists' Relief Act which provides 


as follows:— 

“Notwithstanding anything contained in any 
other enactment‘ forthe time being in force, every 
suit for recovering an unsecured loan, in which 
the defendant isan agriculturist, shall be instituted 
and tried ina Court within the local limits of 
whose jurisdiction the agriculturist defendant 
actually and voluntarily resides.” : 

(L have omitted all redundant wording 
not necessary for the decision of the 
present case.) He went on to say that it 
was almost undisputed that the defendant 
was an agriculturist, and it was admitted 
that he was a resident of a place in 
the Hardoi District. After considering the 
effect of the suit having been filed prior 
to the enforcement of the Agriculturists 
Relief Act, he held that the section quoted 
had retrospective eticet so as to affect 
suits institoted but not yet decided at 
the date of the enforcement of the Act. 
He based this decision largely on the 
aims and objects with which the Act 
was passed. He accordingly returned tre 
plaint to the plaintiff for presentation to 
the proper Court. 

Thereupon the plaintiff appealed to the 
Court ot the District Judge, und the 
District Judge after considering the 
meaning of the words “instituted and 
tried” came to the conclusion that the 


section had réference only to suit instituted * 
#7 (iy 1L R 1937 All, 757; 171 Ind, Oas. 419; (1937) 


after the coming into force of* the Act. 
He further remarked that O, VII, r. 10, was 
not properly applicable in the circums- 
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certainly not been instituted in any Court 
other than the proper Court, and he 
further evidently felt that on this view of 
O. VIL r. 10, a difficulty would arise as - 
to how a Court could make an order, 
which would not be unjust to the plaint- 
iff since in cases where the plea taken 
was that the defendant was a resident of © 
another District, neither the trial Court 
nor the Court of the District Judge would ` 
have any power to make an order of 
transfer, and the Act itself contained no 
provisions to meet this end. 

Learned Counsel for the defendant ap- 
plicant did not feel it necessary to discuss 
the pcint raised in the judgment of the 
Learned District Judge at any length but 
relied on two recent rulings of the Allah- 
abad High Court ‘in cases of an exactly 
similar nature. The first case quoted by 
him is Jamuna Prasad ani another v. 
Bhawani Dayal, I. L. R. 1937 All. 757 (1), 
in which the Chief Justice and Bennet, J. 
held that s. 7 of the U. P. Agriculturists’ 
Relief Act is applicable to suits instituted | 
before the Act came into force, and the 
fact that an ex parte decree subsequently 
set aside, wus passed in the suit betore the 
Act cume into force, is immaterial. In the’ 
course of their judgment in this case the’ 
learned Judges remarked : 

“It seems to us that the intention of the Legis- 
lature is that no Court should have jurisdiction 
to entertain a suit when it is filed or to try it 
unless the conditions mentioned in that section are, 
fulfilled. The Act is professedly for the relief, 
of agriculturists. The object of the section appar- 
ently is that an agriculturist defendant should’ 
not be dragged to a distant place for the pur-: 
pose of defending a claim brought against him 
and that such suit should be tried and decided 
by a Court, within whose jurisdiction he either 
resides or within whose jurisdiction his property 
is situated if he resides outside the province.” 

The order made in that case was that 
the Oourt below would return the plaint 
to the plaintiff for presentation to the 
proper Oourt. 

In Chhuni Lall v. Ajudhiya Prasad and 
others (1937 A. L. J. 1235) (2) another Bench- 
consisting of Oollister, J. and Bajpai, J., 
held that where a suit was instituted. 
prior to the Agriculturists’ Retief Act com- 
ing into force and subsequently an objec- 
tion was taken under s. 7 of the Act, 
tnat the suit ought to be tried where the 
defendants were residing,s. 7 of the Act 
contemplates that no Court should haye 


A L J 687; A I R 1937 All, 634; 1937 A L R 848, 10 Rs. 
275; 1937 R D 393. 
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jurisdiction to entestain a suit when it is 
filed or to trf it unless the conditions 
mentioned in s. 7are fulfilled. In coming 
.to this decision the learned Judges re- 
marked :— 

“Act No. XXVII, of 1934 was enacted by the 
Legislature for the advantage and relief of the 
agriculturists and the Courts should keep this fact 
in view when they have to interpret the provisions 
of any particular section which may have been 
drafted in ambiguous language.” 

Learned Counsel for the opposite party 
has urged us the difficulty of applying 
O. VII, r. 10, and has sought to base an 
argument on the interpretation of a similar 
provision in the Bombay Agriculturists’ 
Relief Act on which the U.P. Agricul- 
turists’ Relief Act is said to have heen 
based in the case of Suryaji and another 
v Tukaramand another I. L. R. 4 Bom. 358 
(3). We donot think that this ruling is 
properly applicable in tke present case. He 
has further suggested that in any case 
the power of this Ocu:t to interfere in 
revision is a discreticnary power and that 
this is not a case in which this Court 
should exercise the discretion to interfere 
with the lower Court's order. We, however, 
are of cpinion that there is no possible 
ground on which we sbould differ from 
the view taken in this matter by tbe 
Allahabad High Court and should refuse 
to exercise our discretion. 

As regards the difficulties suggested by 
the Oounsel for the opposite party as 
arising out of O. VII, r. 10, and the 
possibility of the suit being now held to 
be barred by limitaticn, we think that 
the ~ provisions of r. 10 (1) of O. VII, 
Civil Procedure Code, are sufficiently wide 
to cover a case in which by operation of 
legislation the situation arises, even after 
a suit has been instituted, that it should 
have been instituted in another Court. As 
regards the question of limitation, it will 
be for the plaintiff when presenting his 
plaint to the Ocurt, which is now the 
proper Court, in which to present it to 
make an application under the relevant 
section of the limitation Act. 

Following the view taken by the Allah- 
‘abad High Court in the case referred to, 
we allow the application in revisicn with 
costs, set aside the order of the learned 
District Judge, and restore the order of 
Original Court that the plgint be returned 
to the plaintiff for presentation to the pro- 
. per Court. The parties will bear the 
own costs in the lower Courts. 


B. Application allowed. 
(3)4 B 358, . 
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PATNA HIGH COURT 
Civil Appeal No. 127 of 1936 
May 2, 1938 
FAZAL ALI AND COHATTERJIT, JJ. 
SHIVA PRASAD SETH AND 0THERS— 
PraIntirfs—A PPELLANTS 
versus 
HANUMAN BUX SETH—Derenpant— 
RESPONDENT h 

Principal and agent—Accounts, suit for by princi- 
pal—Principal in possession of account-books— He 
must disclose particulars establishing prima facie 
liability of agent—He cannot employ machinery of 
Court to examine accounts and make agent liable. 

An agent merely by handing over to his prin- 
cipal a set of account-books is not absolved from 
the liability to explain them ; but where the princi- 
pal who is in possession of all the account-books 
sues his egent for accounts, he is expected to dis- 
close such particulars as will establish a prima 
facie liability ofthe agent to account. It is not 
open to any principal, who has gotall the accounts 
‘of his agent in his possession, to employ the 
machinery of the Oourt forexamining his accounts 
on the off-chance of making his agent liable for any 
sum which, on such examination, may be found due 
from him. Bharat Chandra v. Kiran Chandra (1) 
and Upendra Kishore Raiv. Ramtara Debya (2), 
relied on. 

C. A. from the original deeree of the Sub- 
Judge. Ranchi, dated July 6, 193%. 

Dr. Sir Sultun Ahmed, Messrs. B C. De 
and N. K Banerji, for the Appellants. 

Messrs S.C. Mazumdar, and Rananugrah 
Narain Sinha, for the Respondent. 

Chatterji, J—This appeal arises out 
of asuitfor accounts. The plaintiffs have 
a shop at Sariya in which, they say, their 
father during his lifetime appointed the 
defendant as manager on Octoter 24, 
1920. He wasin charge of the entire busi- 
ness of the shap and was responsible for 
cash and accounts. He worked till Febru- 
ary 26, 1931, when he was dismissed. 
During the whole period of his service he 
never explained accounts to the plaintiffs. 
On the date of his dismissal he is said to 
have executed a chitha in favour of the 
plaintiffs agreeing to render accounts. As 
he put off the matter, the plaintifs through 
their Pleader served him with a notice on 
March 30, 1931, by registered post asking 
for accounts. In reply he raised varidus 
pleas but never rendered accoun's. At the 
time of his dismissal he made over certain 
account books to the‘ plaiatiffs. On exami- 
nation of these accounts it is said he was 
found to have misappropiated at least 
Rs, 5,100 with these allegations the plaintiffs 
brought tke suit asking for accounts from 
him from October 24, 1920, to Febru- 
ary 26, 1931. The defendant contested 
the suit chiefly on the ground that he 
was not in sole charge of the shop, that he 
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rendered accounts for the period in ques- 
ticn, that all the account books being with 
the plaintiffs, they could not sue for 
accounts without giving details of the claim, 
and that the suit was barred by limitation 
as the defendant was dismissed on Janu- 
ary 15, 1931, 4. e. more than three years 
before the institution of the suit. The 
defendant also denied having executed any 
chitha on February 26,1931. Tke learned 
Subordinate Judge accepted the defence 
and dismissed the suit. Hence this appeal 
by the plaintiffs. 


The suit was brought on February 26, 
1934, that is to say, just on the point of 
expiry of three years from the date of dis- 
missal as given by the plaintiffs. Along 
with the plaint a large number of account 
books ranging from the year 1975 Sambat 
to 1987-88 Sambat, a list of which has 
been mentioned in Sch. A in the plaint, 
were filed. The defendant's definite cage is 
that all the account books were made over 
to the plaintiffs and that he explained the 
accounts. It is an admitted fact that the 
father of the plaintiffs used to go to the 
Sariya shop sometimes monthly and some- 
times at an interval of two or three months 
and the object of such visits was to look 
after the shop. Plaintiff No. 1 who is 
P. W. No.1 admitted in his evidence that 
the books of account for Sariya shop were 
explained each year by either Ghisilal or 
Raghunath or the defendant. In view of 
these admitted facts the learned Subordi- 
nate Judge was quite right in accepting 
the defendant’s version that the accounts 
used to be explained by the defendant every 
year. But so far as the accounts for tke 
year 1986-87 Sambat are concerned, the 
year had not expired when the defendant 
was dismissed and therefore the occasion 
for explaining the accounts at the end of 
the year did not arise. The defendant's 
case is that he was dismissed on January 15, 
1931, but the learned Subordinate Judge 
has shown that he wrote the bahis of the 
pleintifi's firm till Fagun Badi 13, 1987 
Sambat (February 15, 1931). According to 
the, plaintiffs the defendant was dismissed 
tn February 26, 1931 “and on that date he 
executed a chitha, Ex. 3, in which he 
acknowledged the liability to render ac- 
counts. The genuineness of this document 
is doubted by the learned Subordinate 
Judge and so he does nct rely,upon it. 
Leaving aside this document, if we refer 
to the notice, Ex. 1, which was sent by the 
plaintifis through their. Pleader to the 
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defendant on March 30,1931, and the reply 
Bx. 2sent by the defendent on April 11, 
1931, it will appear that when the defend- 
ant left the plaintiff's service he was willing 
to render accounts but the plaintiffs’ father 
had no time to look to them. 


In the reply, Ex 2, the defendant fur- 
ther says that he subsequently rendered the 
entire accounts to the plaintiffs. If really 
he had done so he must have taken a re- 
ceipt from the plaintiffs’ father but no such 
receipt is forthcoming. It is, therefore, diffi- 
cult to hold that the defendant did render 
accounts for the year 1986-87 Sambat. 
Ordinarily on this finding the plaintiffs 
would have been entitled to a preliminary 
decree for accounts from the defendant for 
the year 1986-87 Sambat. But quite a 
different situation is created by the fact 
that the plaintiffs are in possession of all 
the account books and although they had 
them in their custody for full three years 
before they brought the suit, they do not 
either in the plaint or in the evidence 
give any idea of the nature or extent of 
the items in respect of which any expla- 
nation is needed from the defendant. . 
Indeed itis true that an agent merely by 
handing over to his principal a set of ac~ 
count-books is not absolved fron the liabi« 
lity to explain them but where the principal 
who is in possession of all the acccunt books 
gues bis agent for accounts, he is expected 
to disclose such particulars as will esta~ 
blish a prima facie liability of the defend- 
ant to account. In the present case no such 
particulars are given. There is a bare alle- 
gation in the plaint that on examination 
of the accounts the plaintiffs found that 
the defendant had misappropriated at least 
Rs. 5,100. No attempt is made in the evi- 
dence to substantiate this allegation. The 
amount mentioned obviously extends over 
the whole period for which, accounts are 
claimed. But, as I have already held, the 
accounts were rendered by the defendant 
for the years previous to 1986-87. In thé 
evidence there is nothing to show that so’ 
far as the year 1986-81 is concerned, there 
is any item of receipt or disbursement with: 
regard tn which the defendant may be call- 
ed upon to account. Plaintiff Witness No.1 
says: ‘I prepared an account after defend~ 
ant left from the bahis. That account P 
have not filed”. Upcn these facts the 
plaintiffs have hardly any justification for 
asking for accounts. In this connection it 
will be useful to refer to the following 
observations from the decision in Bharat 
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“It is not open to any principal. who has got all 
the accounts of his agent in his possession, to 
employ .the machinery of the Gourt for examining 
hig accounts on the off-chance of making his agent 
liable for any sum which, on such examination, 
may be found due from him.” 

Reference mav also be made to the case 
in Upendra Kishore Rai v. Ramtara Debya 
(2). We called upon the plaintiffs to satisfy 
us with reference to the account-books 
that really any useful purpose will be served 
by passing a preliminary decree for ac- 
counts. The learned Counsel on behalf of 
the plaintiffs-appellants and the learned 
Advocate for the defendant-respondent 
placed before us some of the entries in the 
account-books of the years 1986 and 1987 
but we are not convinced that any liability 
on the part of the defendant to account has 
been established. Tne real object of the 
suit seems to be to recover by way of 
damages from the defendant certain bad 
debts due from customers which could not 
be realised from them. In this view it is 
unnecessary to go into the other questions 
raised in the appeal. The decision of the 
learned Subordinate Judge, in my opinion, 

` geems to be correct. I would accordingly 
dismiss the appeal but without ccsts. 

Fazl Ali, J —I agree. 

Bee Appeal dismissed. 


. (1) 52 O 766; 90 Ind. Cas 944;A IR1925 Cal. 
1069. 
(2) 13 C W N 696; 4 Ind. Cas. 542, 





LAHORE HIGH COURT 
Civil Revision No. 170 of 1937 
December 7, 1937 
ADDISON AND Din Monammap, JJ. 
BAKHT SINGH— [|EBToOR—PeTITIONER 
versus 
MUNICIPAL COMMITTEE, SARGODHA 
AND OTHERS—CREDITORS—RESPONDENTS 
- Punjab Relief of Indebtedness Act (VII of 1934), 
a. 25—-Insolvency Court, if a Civil Court for pur- 


poses of s. 25. 
An Insolvency Court is a Civil Court 
Punjab Relief of 


for the purpose of s. 2%, 
TIndebtednegs Act, and consequently where an ap- 
plication is made by the debtor to a Board, an 
Insolvency Court is bound to stay proceedings of 
an insolvency application in respect of the same 
debt for the settlement of which an application is 
made to the Board. Chanan Das v. Ghulam Mahomed 
(1) and Murad, Ltd. v. Lala Hang Raj (2), relied qn. 
, O. R. from -an order cf the District, 
Judge, Shahpur at Sargodha, dated Decemg 
ber 22, 1936. i 
_ Mr. R. C. Chawla, for the Petitioner. 
Messrs. Amolak Ram Kapur and Bhagwat 


Dayal, for the Respondents. 
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Addison, J.—The point raised in this, 
civil revision is whether s. 25, Punjab 
Relief of Indebtedness Act, applies to an 
Inselvency Court and whether on an appli- 
caticn made by the debtor to a Debt Con- 
ciliation Board an Insolvency Oourt is 
bound to stay proceedings of an insolvency 
application in respect of a debt for the 
settlement of which an application has 
been made to the Board. The Courts 
below have held that an Insolvency Court 
is not a Civil Court for the purpose of 
s. 25, Punjab Relief of Indebtedness Act, 
and the debtor has preferred this civil 
revision against their decision. Section 25, 
Punjab Relief of Indebtedness Act. runs 


as follows: 

“When an applicationhas been madetoa Board 
under s. 9, no Oivil Court shall entertain any new 
suit or other proceeding brought for the recovery 
of any debt for ths settlement of which applica- 
tion has been made to the Board, and any suit or 
other proceeding pending before a Civil Oourt in 
respect of any such debt shall be suspended until 
the Board has dismissed the application or an 
agreement has deen made under s. 17" 

An application has been made to a Debt 
Conciliation Board by the debtor in respect 
of the debt of the creditor wh> putin the 
application in the Insolvency Uourt, and in 
respect of other debts. This matter was 
brought to the notice of the Insolvency 
Court which has refused to stay the insol- 
vency proceedings. Section 18, Punjab 
Courts Act, runs as follows: 

“Besides the Courts of Small Causes established 
under the Provincial Small Cause Courts Act, 
1887, and the Oourts established under any other 
enactment for the time being in force, there shall 
be the following classes of Oivil Courts, namely: 
(t) the Court of the District Judge; (2) the Court 
of the Additional District Judge, and (3) the Oourt 
of the Subordinate Judge.” 

This seems to us to mean that Civil 
Courts include the Court of the District 
Judge, the Uourt of the Additional District 
Judge, the Court of the Subordinate Judge, 
the Court of Small Oauses and any other 
Court established under any other enact- 
ment for the time being in force. As this 
section is worded, that seems to us to Be 
tLe only possible interpretation of the 
section. Adzcording tos. 18, Punjab Courts 
Act, therefore an Insolveacy Court is a” 
Civil Ocurt. In s. 2 (1) (b), Proviacial 
Insolvency Act, “District Court” means the 
principal Civil Cou:t of original jurisdice 
tion, that is, the Court of te District 
Judge, while under the proviso tos. 3 (1). 
of the same Act, a Subordinate Court may 
be invested with jurisdiction as a District 
Court under the Provincial Insolvency Act. 
By reason of s. 6, Provincial Insolvency ~ 
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Act, the Insolvency Court, that is the Dis- 
trict Court, shall have the same powers 
and sball follow the same procedure as it 
has aud follows in the exercise of original 
civil jurisdiction while it has already been 
pointed out that the District Court, which 
is the Insolvency Court, is a Civil Court 
according to s. 18, Punjab Courts Act. 
There seems therefore to be no doubt that 
Insolvency Courts are Civil Courts. 


It was objected, however, that in a later 
Act, the Punjab Debtors’ Protection Act, 
1936, ins. 2 (4) of that Act “Court" was 
defined as including a Court acting in the 
exercise of insolvency jurisdiction and that 
this showed that “Uourt” did not include 
as Insolvency Oourt without special legis- 
lation. This does not follow: by the time 
this later Act was passed, the point now 
before us had been raised in‘many Insol- 
vency Oourts and numerous applications 
were pending in this Court and the 
Legislature may have specifically defined 
“Court” to include an Insolvency Court 
for the purpose cf this later Act by reason 
of its knowledge that this point had been 
raised under the earlier Act. There is no 
force therefcre in this objection. 


In the present case an application has 
been made to a Debt Conciliaticn Board 
under s. 9, Punjab Relief of Indebtedness 
Act. Under s. 25 of the Act, therefore, 
any suit or other proceeding pending kefore 
a Civil Court in respect cf any debt for 
the settlement of which application has 
been made to the Board shall be suspended 
until the Board has dismissed the applica- 
tion or an agreement had been made under 
s. 17. The application of the creditor in 
the Insolvency Court to have the debtor 
adjudicated an insolvent is obviously a pro- 
ceeding pending before a Civil Court in res- 
pect of adebt for the settlement of which 
application has been made to the Board. 
It follows that tke Insolvency Court must 
stay proceedings under s. 25. This has 
alfeady been keld by a Division Bench of 
this Courl, the decision of which is pub- 
lished in Chanan Das v. Ghulam Mahomed 
*(1) it was said tnere thatif an application 
under e. 9 is made tothe Board and this 
is brought to the notice of the Insolvency 
Jadge ihe prcceedings pending before the 
Insolvency Court must be suspended under 
s. 25 of the Act. There is also a decision 
of a Single Judge to the same effect. 


(1) 39P LR 756; 170 Ind, Cas, 33; 10 R L 85; 
EN | ye 
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This is published in Muradew. Lala Hans 
Raj (2). 

for the reasons given we hold that the 
Insolvency Court is a Oivil Ort for the 
purpose of s. 25, Punjab Relief of Indebted- 
ness Act, and we accept this petition, set 
aside the orders of the Courts below and 
direct the Insolvency Court. to stay the pros 
ceedings pending before it until the Board 
has dismissed the application of the debtor 
or an agreement has been made under s. 17. 
We allow the petitioner his costs in this 
Court but parties will bear their own 
costs in the other Courts, 

Petition allowed. 


D. 
(2) 39 P LR 338; 173 Ind, Oas. 748; AI R 1937 
Lah. 680; 10 R L 474; I LR (1938) Lah. 120. 





OUDH CHIEF COURT _ 
Civil Miscellaneous Application No. 57 of 
1938 
August 8, 1938 
YorKE, J. 
GOVIND PRASAD AND OTHERS —CREDITORS 
APPLIOANTS 
versus 
Musammat MUSTAFA BEGAM AND OTHERS 
Oprosits PARTY 
Civil Procedure Code (Act V of 1909), s. 24— 
Phrase “ other proceedings’, if can cover case of 
transfer of disposal of claim under U. P. Encum- 
bered Estates Act (XXV of 1934), from one Special 
Judge to another—Cl (iii) can cover transfer of 
decided case to file of one Special Judge after its 


decision by other Special Judge—U. P. Encumbered 


Estates Act (XXY of 1934), s. 14. 

The phrase “other proceeding” contained in 
s. 24, Oivil Procedure Oode, is sufficiently general 
to cover the case of the transfer of the disposal of 
one claim under the U. P. Encumbered Estates 
Act, from the Court of one Special Judge to an- 
other. Further the provision relating to the 
transfer contained in sub-cl, (iii) of the section is 
sufficient to cover the re-transfer of the decided case 
to the file of Special Judge at one place after its 
decision by Special Judge at another place, 

Where, therefore, mortgagors A and 8 who each 
has a share in the mortgaged property file applica- 
tions under the Encumbered [states Act, in the 
Oourts of Special Judges at different Districts L 
and S and show in the list of debtsthe same mort- 
gage-deed, and an application to transfer the claim 
from the Court of the Special Judge at L to the 
Court of Special Judge atS under s, 24, Civil Pro- 
cedure Oode, is made by the mortgagee, the claim 
in respect of the mortgage can be transferred from 
the Uourt at L tothe Court at S for disposal under 
s. 14, Encumbered Estates Act, and after decision 
ofethe said claim tRe case should be transferred to 
the Court of the Special Judge at Lfor further 

sspogal under the Act, 

O. Misc. App. for transfer of a case pending 
in the Court of the Special Judge First Class, 
Lucknow. 


Mr. M, Wasim, for the Appellants, . 


> 1938 
Messrs, H. A, Khan and R. K. Srivastava, 
for the Opposite Party. 


Judgment.—This is an application for 
transfer under ss. 24 of the Code of Civil 
Procedure of Suit No. 28 of 19356 from 
the Court of the Special Judge, First 
Class, Lucknow, to the Court of the Special 

< Judge, First Olass, Sitapur. I note that 
‘the application is described at the 
beginning as an application for transfer 
of a claim under the Encumbered Estates 
Act, whereas in the last paragraph but 
one the prayer is for the transfer of 
Suit No. 28 of 193g which is apparently 
the number of the case as a whole. 


The applicant Govind Prasad is a 
mortgages of Musammat Mustafa Begam 
and Musammat Gouhar Jahan Begam, 
Musammat Mustafa Begam has filed an 
application under the Encumbered 
Estates Act in Lucknow, and has mentioned 
in her list of debts the applicants debt 
under certain mortgage deeds in which 
she is the owner of the equity of redemp- 
tion to the extent of a 1-7th share. 
Similarly Musammat Gouhar Jahan Begam 
has filed an application under the Encum- 
bered Estates Actin the Sitapur District 
and has mentioned in the list of debta 
the same mortgage deeds in which she 
also is interested as a mortgagor to the 
extent of al-7th share. We are not con- 
cerned with the other 5-7th. The case of 
Musammat Mustafa Begam under the Act 
in Lucknow, has progressed much farther 
than the case of Gouhar Jaban Begam, in 
Sitapur, in which it is stated that February 
24, 1938, was fixed for the settlement of 
issues. It isto be remembered that each 
of these claims under the Encumbered 
Estates Act becomes for practical purposes 
a Separate suit in which ultimately the 
special Judge concerned will, under sub-cl, 
7 of s, 14, pass a simple money-decree for 
such amount as he finds due to the 


claimant, We have, therefore, clearly 
established in the present case, and 
doubtless this must be tte case in 


numerous such proceedings all over the 
country, that whereas a redemption suit 
ora suit on foot of a mortgage could 
have been filed in one and only one place, 
two suits to decide the amount due to the 
creditor claimant under one and the same 
mortgage or mortgages are to be decided in 
different districts. Theoretically it wit be 
necessary to produce the same evidence 
twice over, although it is suggested that 
by making Musammat Gouhar Jahan Begam 
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a party to the proceeding in Lucknow, 
the decision of the Special Judge of. 
Lucknow will effectively decide the claim 
in regard to the other mortgagor in 
Sitapur. Even this isa point on which it 
would be unsafe to dogmatise atthe present 
moment because the Special Judge has in 
eachcase unders. 14 (2)of the Act to 
determine the amount, if any dué: from 
the landlord to the claimant on the date of 
the application under s. 4, which 
prima facie the Special Judge of Lucknow 
might not have jurisdiction to do. 
On the other hand the result of transferr- 
ing a suit under this Act from one 
Special Judge to another are alsonot free 
The Special Judge to whom 
the transfer is sought to be made will 
have no power todo anything in the matter 
after he has come to a decision and passed 
a simple money decree provided for by 
s. 7, and if this proceeding were to stay 
on the file of that Special Judge, it would 
not be possible for the Special Judge of 
Lucknow to comply withthe provisions 
ofs. 16 ofthe Act. With regard to the 
ranking ofthe debts ands. 19 of the 
Act and with regard tothe sending of the 
decrees granting under sub-s. (7) cfs. 14 
to the Collector for execution. It is possi- 
ble that there may be other complications 
which have not been foreseen in the argu- 
ing of this application. It seems to me, 
however, that this particular ditficulty can 
bemet bya farther direction in the 
order of transfer that when the Court to 
which the proceeding is transferred passes 
a decree, itshall send the record of that 
particular proceeding back tothe Special 
Judge of Lucknow to be dealt with accord- 
ing 10 the spirit, if not aczording to the strict 
letter of the Act. 

Learned Counsel for the applicant lays 
great stress on the difficulties which will 
befall his client if the case arising 
out of the claim of the applicant against 
Musammat Mustafa Begam pending in 
Lucknow is not transferred to Sitapur. 
First, he will have to file both in Lucknow 
and Sitapur the originals of his accounts 
covering a period frcm 1903 to 1938, . of 
which it is clearly impossible to file certified 
copies, secondly, he will have to produce 
the same set of witnesses twice over in 
Lucknow and Sitapur, and thirdly, there’ 
will bea completely unnecessary duplication 
of proceedings entirely contrary to the 
spirit of the law, whieh, on principle, is 
opposed to multiplicity of suits arising out 
of the same matter. On this score it ig 
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clear that the applicant has a very strong 
e case. | 

On behalf of the opposite party it is 
contended that the provisions of s. 24, 
Civil Proeedure Code, are not wide enough 
to cover the present application. That 
section lays down that : 

“On the application of any of the parties and after 

notice to the parties and after hearing such of them 
as desire to be heard, orof its own motion without 
such notice, the High Court or the District 
Court may at any state — 
- (a) Transfer any suit, appeal or other proceeding 
pending before it for trial or disposal to any Court 
subordinate to it and competent to try or dispose 
of the same, or 

(withdraw any suit, appeal or other proceeding 
pending in any Court subordinate to it, and 

(ii) transfer the samefor trial or disposal to any 
Court subordinate to it and competent to try or 
dispose of the same; or 

(414) retransfer the same for trial or disposal to 
the Gourt from which it was withdrawn”, 


Learned Counsel contends that this 
transfer, if made, will not amount to the 
transfer of any suit or proceeding but 
will amount to a dissection of a suit. It 
might equally be said that the Encumbered 
Estates Act itself has, in cases of this kind, 
Yesulted inthe dissection of a mortgage 


suit. It appears to me that the phrase 
“other proceeding” contained in s. 24 is 
sufficiently general to cover tke case 


of the transfer of the disposal of one claim 
from the Court of one Special Judge to 
another, It further appears to me that the 
provisions relating to the transfer contain- 
ed in sub cl. (itz) of the section is sufficient 
to coverthe retransfer of the decided 
case to the file of the Special Judge, Luck- 
now after its decision at Sitapur, 

Learned Counsel. for the opposite party 
further contends that this application 
for transfer is really being made on the 
ground of the convenience of the applicant 
and nothing more. [am not s.tisied on 
that point and it seems to me that even 
if that isa major point in the case of the 
applicant, it is not one which can be 
nezlected inthe present case, Ths cpposite 
party, will be put to little inconvenience 
comparatively speaking while the result of 
the transfer will be that the claim against 
tha two Encumbered Estates, applicañts 
under one and the same set of mortgages 
will be decided ina single Court before 
which the whole of the evidence both 
“documentary and oral can be produced 
with comparatively little difficulty. It may 
be that there may be a few months’ 
further delay in ə the final disposal of 
Musammat Mustafa Begam's application 
at Lucknow, but I. am. not disposed to 
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think that that is really avery serious 
cousideration. 

Taking all that has been put before 
me into ccnsideration, Tam satisfied that 
in the interest of justice and tbe proper 
disposal of questions arising with reference 
to the claims of the applicant under these 
particular mortgages, it is necessary to 
grant prayer of the applicant. 

I accordingly order under s. 24 of the 
Oode of Civil Procedure that the applicant's 
claim against Musammat Mustafa Begam 
under mortgages mentioned in list A of 
this application be transferred to the 
Court of the Special Judge, First Class of 
Sitapur, for disposal unders.1/ of the 
Encumbered Estates Act, and that after 
decision of the said claim, the case be 
re-transferred tothe Court of the Special 
Judge, First Class, Lucknow, for a further 
disposal under the Act. No order as to 
costs of the application, 


8, Orver accordingly. 





PATNA HIGH COURT 
Civil Revision Application No. 506 
of 1936 


and 
Appeal from Original Order No. 344 
of 1936 
July 21, 1938 
Wort, A ©. J. AND Manowar LALI, J. 
VASISTHA NARAIN SINGH 
AND OTHERS—PsTITIONERS—A pPBLLANTS 
versus 
Freu KANDHAI LAL DURGA. 
PRASAD AND ANoTHgR—OPPeosiTa PARTY — 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 115, 
0. XXI, r. 90—Hxecution proceedings—Other 
decree-holder not party to such proceedings applying 
for stay—Court declining—Judgment-debtor, if hae 
locus standi to apply under s. 115—Execution sale 
fired on 18th—Sale under hammer on 18th but held 
on 20th—This amounts to mere irregularity. 

Where in execution proceedings one of the other 
decree-holders of the judgment-debtor who is not a 
party to such proceedings applies for the stay of 
the procredings on the ground that there was a 
talk of compromise and the Court declines to stay 
the proceedings, the judgment-debtor has no locus 
standi to apply under s 115, Civil Procedure Code, 
asthe aggrieved party is the applicant decree~ 
holder. 

Wheye u sale in exeaution of a decree was fixed 
on the 18th and the sale was actually under hammer 
on that day but isin fact held on the 20th,a day. 
which was not the date fixed for the sale, there is, 
no illegality but mere irregularity. Tassaduk Rasul 
Khan v. Ahmad Husain (1), referred to. 


_ O. R. App. from an order of the Subordi- l 
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nate Judge of Qhapra, dated July 20 
“and December 7, 1936, respectively. 

- Messrs. B, P. Sinha and Shambhu 
Barmeshwar Prasad, for the Petitioners. 

: Messrs. S. M. Mullickand D. L. Nand- 
keolyar, for tte Opposite Party. 

: Wort, A. ©. J.—We have two matters 
before us, one an application in revision 
against an order of the Subordinate Judge, 
dated July 20, 1936, in which he declin- 
ed to dismiss an execution cage, and the 
other an appeal from the same Judge's 
order, dated December 7, 1936, the order 
being made on an application by the judg- 
ment debtors under O. XXI, r. 90 of the 
©ivil Procedure Code. 

` At the commencement of the argument 
it would appear from the matters placed 
beforo us by Mr. Sinha appearing on 
behalf cf the judgment-debtors that the 
question which had to decide on the rule 
in the civil revision case was whether. 
the decree-holder who were entitled to 
rateable distribution of the assets under 
$. 73 of the Civil Procedure Code, had 
such a vested interest in the execution, 
that the Court was obliged to hear them 
in any application by one of the other dec- 
ree-holders tO stay the execution case. 
That is a somewkat ditficult question 
perhaps, but it seems to me that the ap- 
plication in revision must be determined 
on other grounds. 

. I have already stated the applicants are 
the judgment-debtors. Tle substance of 
the facts giving rise to this application is 
that there were a number of decree holders 
including the respondent, the Benares 
Bank. Another decree-holder who does 
not appear before us on this application 
made the application to the Judge on 
which 
judgment-debtors now 
on the footing 
jurisdiction. The application was, 
Ihave already indicated, 
tion case should be” stayed because 
-there was a talk of compromise. The 
Judge took the view which I have also 
indicated that the other 
including the Benares Bank had an interest 
in the matter and although, the decree- 
holder who made the application had the 
conduct of the proceedings, he was not in 
such a position as to conțyol them by saying 
the Court and being entitled to an order 


in the hands of the Court that the gre- 
have | 


cution case should be stayed. 
stated and I repeat thatthe point which 
the learned Judge decided was, it saems 


a 
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to me, unnecessary to decide. If the 
order was made against the decree-holder 
to whom I have referred, then he was 
the aggrieved party, but he does not 
appear before us. The sale was held and 
by the salethe judgment-debtors are ag- 
grieved. But their grievance is on an 
entirely different footing #rcm that of the 
decree-holder. That grievance can only 
relate to irregularities or illegalities by 
which they have suffered loss. It seems 
to me, therefore, to state the matter shortly, 
that so far asthe application in revision 
is concerned, the judgment debtors have 
no locus standi. The Rule, therefore, will 
be discharged. 
' So farasthe appesl is concerned, the 
order appealed against, asI have already 
stated, is based on the cintention that 
there were. irregularities in the conduct of 
the sale asa result of which tLe judg- 
ment debtors suffered damage. It appears 
from tke judgment and from the evidence 
that the main point that the judgment- 
debtors made was that there was no attach- 
ment of the property. I suppose it was 
thought that if they succeeded in that, they 
would have a much stronger case than a 
mere allegaticn of irregularity which would 
have necessitated a proof of damage. But 
no argument is addressed to us on the 
guestion of attachment and we are left, 
therefore, with the the question of irregu- 
larity and the damage which the judg- 
ment debtors are alleged to have suffered. 
The point aste irregularity was that the 
sale was under hammer on the 18th but 
in fact was held on the 20th, a day which 
was nct the date fixed for the sale. The 
learned Judge in the Court below bas 
stated that it was unnecessary to fix the 
date because as I have already stated the 
property was under the hammer on the 
18th and it was impossible to say on the 
18th exactly when tLe property would be 
sold having regard tothe fact that there 
were many other sales which the Court 
conducted. Now the real pointto decide 
was whether the facts disclosed an: ille- 
gali y. The decision of their Lordships of 
the Judicial Committee of the Privy Coun- 
cil in Tassaduk Rasul Khan v. Ahmnd 
Husain (1) seems to me to be conclusive 
on that point. The case there was a direct 
violation of the Civil Procedure Gode; 
inasmuch as tLe property had been sold 
before thirty days had elapsed after the. 
date of the attachment: their Lordships of 
(1) 20 TA 176; 21.0 66; 6 Sar. 324; 17 Ind. Jur, 
534 (PC). ih 
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‘he Judicial Committee decided that that 
e18 not an illegality but an irregularity. 
‘That being so, this Court is left with 
question of damage. On that matter it 
seems to me there can be no two Opinions, 
‘The learned Judge is of the opinion 
that the evidence does not establish the 
contention of the judgment-debtors and I 
entirely agree with him. Two witnesses 
were called on this point. One says that 
the house is worth Rs. 50,000. 

This witness also says that “mela lands 
would sell from Rs. 200 to Rs. 2,500 a katha”, 
the other witness saying that such lands 
would sell from Rs. 1,000 to Rs. 5,000 a 
katha. It is unnecessary to have evidence 
on the point that lands in a district 
covered by mela must be valuable. But 
the evidence is so vague that it would be 
impossible forthe learned Judge in the 
Court below to come to a definite con- 
clusicn as to what the land was worth. I 
am not surprised, therefore, that his con- 
clusion was. that the judgment-debtors’ 
case was not established with which as I 
have already stated I agree. 

The Rule in the civil revision case is 
discharged and the appeal isdismissed with 
costs: there will be noseparate costs in 
the civil revision. 

Manohar Lall, J —I agree. 

8. Appeal dismissed. 





MADRAS HIGH COURT 
Civil Appeal No. 10° of 1934 
May 4, 1937 
WADSWORTH AND Stopart’ JJ. 
REVENUE DIVISIONAL OFFICKR, 
VIZAGAPATAM-—APPELLANT 
versus 

Sri Rajah VYRICHERLA NARAYANA 
GAJAPATHIRAJU BAHADUR GARU— 


. — RESPONDENT 

Land Acquisition Act (I of 1894), sa. 18, 58, 23 
24—Reference to Court under s. 18—Court, if can 
frame issue not directly arising from objections to 
award—Application stating on which head under 
s. 18 (D applicant proposes to rely—If sufficient 
compliance with 3.18 (2)—Court, if has jurisdiction 
to calculate compensation in different manner from 
one adopted _ in objection—Compensation—Compul- 
sory acquisition—Basis of value for compensation— 
Criterion—Special adaptability of acquired land— 
Special requirements of acquiring authority, if can 
be considered—Compensation for special adaptability, 
when can be awarded, 

_Where a reference under s. 18, Land Acquisi- 
tion Act, is made toa Court, the Court by virtue 
of s. 53 ofthe Act, can consider in framing the 
issues not only the pleadings (that is the statement 
of claim, the award 4nd the objections thereto) but 
also the allegations of the Pleaders where they are 
not inconsistent with the pleadings. It therefore 
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follows that the Court has jyrisdiction to frame an 
issue which does not directly ariseefrom the objec- 
tions taken, provided, that it is not totally incon- 
sistent with them, Though s. 18 (2) requires that 
the application for a reference to Court shall state 
the grounds on which the objection is taken, there 
is a sufficient compliance with the provisions of 
this sub-section if the application states on which 
of the four heads of objection detailed in sub-s, (1) 
the applicant proposes to rely. When an objection 
to the amount of compensation has been taken, thé 
Court has jurisdiction to work out the amount of 
compensation in a manner different from that 
which has been adopted in the statement of objec- 
tions. Pramathanath Mullik v. Secretary of State 
(1), explained, Secretary of State v. Subramania Iyer 
(2) and Lakshminarasamma v. Assistant Commis- 
sioner of Labour (3), discussed. [p. 145, cols.1 & 2.) , 


In a case of compulsory acquisition, the owner 
is entitled to receive compensation based on the 
value of the land to himself not based on its value 
to the acquiring authority. In assessing the value, 
regard must behad not only to the use which the 
owner has made of the land up to date of the noti- 
fication under. s. 4, Land Acquisition Act, but also 
to all its potentialities and the restrictions on ita 
user as on that date. Ordinarily the market value 
as on the date of the notification is the best 
criterion of value. “ Market value” means the 
price which a willing owner ason that date would 
get by a process of bargaining with a willing seller. 
Apart from the market value, the owner is also 
entitled to compensation for any damage done to 
his uaucquired lands by the loss of the lands 
acquired, It is ‘settled that in considering the 
market value the market may be an imaginary 
market; there need not be evidence of the existence 
of specified purchasers. What is called the" spe- 
cial adaptability ” of the land, that is to say the 
natural suitability of the land for some special use 
other than theuse to which it is put by the owner, 
is an element to be taken into consideration in 
assessing the value; and the compensation to be 
awarded for such special adaptability is its value 
based on prudent business calculations having re- 
ference to the position on the date of the notifica- 
tion under s. 4. Incase of a compulsory aequisition 
the special requirements of the acquiring authority 
cannot be taken into consideration in fixing the 
value of the special adaptability but may be used 
as an illustration of the way in which the special 
adaptability might be of value to others, and when 
it has been shown that the special adaptability has 
such a general value, compensation must be award- 
ed for it. |p. 149, evl. 2.) 

A certain land was acquired for the purpose of a 
harbour. The surrounding land being malarial, it 
was proposed to start aa anti-malarial propaganda 
and to provide drinking water to the area from the - 
spring of the owner of the acquired land. The 
special adaptability of the acquired land as a source 
of drinking water had no prospect of becoming an 
element of value apart from the anti-malarial 
scheme. At the time of the notification under s. 4, 
Land Acquisition Act, there was no other purchaser 
for the land: 

Held, that no value could be awarded to the 
special adaptability of the land since though the 
special adaptability existed, it had no prospect of 
becoming an element of value apart from the 
scheffie; its value, therefore, was the result of the 
scheme and to award compensation for it was to 
do that which could not be done with reference to 
8. 24 (5) of the Act. 

[Oase-law discussed.] 
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_ O: A. against award of the Court of Sub- 

a Vizaghpatam, dated September 11, 
3. 

i Mr, Page (of Calcutta Bar) for the Appel- 

ant. 


The Advocate-General, K. Umamahes- 
waran and P. Venkataramayya, for the 
Responpent. 

Wadsworth, J.—This appeal is from 
the order on a Reference by the Land 
Acquisition Officer under 8. 18, Land 
Acquision Act. The acquisition covered 
land of the total extent of 108-90 acres 
situated to the south of the Vizagapatam 
harbour and required for harbour pur- 
poses. The appellant is the acquiring 
authirity. There is a memorandum of 
.cross-objections by the first claimant, the 
proprietor of the Anakapalli Estate, other- 
wise known asthe Zamindar of Chemudu. 
‘We are no longer concerned with the rival 
claimants to the land, whose claims were 
‘overruled by the Subordinate Judge. The 
Land Acquisition Officer awarded in alla 
sum of Ks. 17,745-1-3 as compensation, 
including Rs. 5,000 for damage to the 
unacquired property of the respondent by 
reason of the diversion of a spring situated 
in the acquired land which helps to irrigate 
the respondent’s Lova Garden, the culti- 
vated land of which has not been acquired. 
The respondent claimed compensation, 
amounting in all to Rs. 3,96,730, the import- 
ant features of this claim being asum of 
Rs. 1,30,680 claimed for value of the land 
acquired at Rs. 1,200 an acre and 
Rs. 2,50,000 claimed for ‘damage sustained 
by severance’. The Subordinate Judge 
allowed in all Rs. 1,03,004-14-9, the bulk of 
which is made up of the estimated value 
of the spring in the acquired land, in addi- 
tion tothe amount already awarded by the 
Land Acquision Officer. 

The following questions arise for decision 
in this appeal and cross-objections: (1) 
Did the respondent in fact claim either in 
his original statement of claim or in his 
objection to the award by the Land 
Acquisition Officer, compensation for the 
value of the ‘special adaptability’ of the 
land acquired’ for supplying drinking water 
otherwise than to the unacquired lands of 
the respondent ? (2) If no such claim was 
made before the Land Acquisition Officer, 
had the Subordinate Judge jurisdiction to 
award compensation for the ‘special adapt- 
ability’? (3) If there was jurisdiction, has 
the ‘special adaptability’ of the land: for 
supplying drinking water any value apart 
from the scheme for the purpose of which 
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the acquisition was made? (4) Can the 
requirements of the harbour authorities 
for water be taken into consideration ine 
estimating the value of the land acquired ? 
(5) Was the Subordinate Judge wrong in 
holding that the water supply on the land 
acquired had no potential value as a pos- 
sible supply of drinking water for a build- 
ing scheme in connection with the unacquir- 
ed land of the respondent? (6) What is the 
correct way of calculating the compensa- 
tion and what is the proper figure ? 

In order to understand the contentions 
of the parties, it is necessary to describe 
the chief topographical features of the 
neighbourhood of the area acquired. The 
Vizagapatam harbour, the construction of 
which was begun in 1920, was formed by 
excavationsin swampy land adjoining the 
existing creeks and by dredging a deep 
water channel so as to give access to the 
artificial basin thus created. The town of 
Vizagapatam is situated to the north of 
this entrance channel and to the east of 
the land originally taken up for harbour 
purposes. There is no road across this 
cnannel, the only communication with the 
south side of the harbour land being by 
ferry. Running west to east, along the 
south of the harbour land is the Anaka- 
palle Road which terminates inside the 
harbour land about half a mile from the 
entrance to the Lova Garden owned by 
the respondent. Except for an almost 
abandoned path, there is no access to the 
respondent's garden from this'road. The 
harbour land to the south of the entrance 
channel intervenes between the road and 
the Lova Garden. The area acquired con- 
sists of a large heartshaped block of 
barren hilly land separated from the south 
shore of the harbour by a line of hills 
and containing the catchment area of the 
spring which has given rise to this litiga- 
tion. In the north-east corner of tnis 
large block, the harbour authorities have 
also acquired a narrow tongue of land 
running in a north-easterly direction to 
accommodate a small reservoir and channel 
and pipe line; and another narrow piece 
from the northern extremity of this tongue 
running towards the north-west, through 
which a tunnel has been cut so as to carry 
both drainage water and pipe line through 
the hilly barrier separating the regspon- 
dent’s land from the reclaimed land of the 
harbour to the north. The spring in the’ 
acquired land naturally drains to the 
north-east into a vallty known as the 
Lova Garden which is cultivated. Owing 
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to its natural beauty, this valley was held 
in great affection by the Rani of Wadwan, 
ewho was the owner at the time when the 
notificaticn was issued in 1928. She died 
in 1928 after the acquisition and her suc 
cessor-in-title is the Zamindar of Chemudu 
who is the respondent. At the time of 
acquisitien, there had been practically no 
development of tLe harbour land to the 
south of the channel. This area is very 
malaricus. It had no water supply, the 
harbour getting its water from the town 
of Vizagapatam so far as the main area is 
concerned. With a view to the develop- 
ment of the south side ofthis harbour, the 
land on both sides of the Anakapalle Road 
had been acquired and villages situated 
therein which were very malarial had been 
shifted further to the west. The harbour 
authorities intended by undertaking anti- 
malarial works and by cerating a southern 
water supply to make this land cn the 
south banks of the channel suitable for 
ecmmercial purposes, such as oil installa- 
tions and for the construction of a labour 
colony for the cooles employed on the 
harbour. 


The malaria problem was very serious. 
Not only did it render the southern area 
unfit for development, but there was con- 
sideruble danger to the workers in the 
Harbour Office siluated on the northern 
bank of the channel and it was feared that 
the crews cf the dredgers ard other vessels 
in the harbour might be infected. In 1926 
(vide Ex. 21) an anti-malaria survey was 
undertaken. This showed that the villages: 
all along the south side of the channel: 
were full of malaria and that the Lova 
Garden belonging to the respondent was 
one of the principal breeding places of the. 
mosquitces which endangered the health. 
not only of the adjacent villagers but also 
of the harbour staff. The anti-malarial 
officer suggested that operations to get rid 
of the mosquitces in the Lova Garden 
could most economically be carried out in 
conjupetion with the utilization of the 
water from the valley to provide a pipe 
water supply to the south side of the har- 
boyr. This suggestion was welcomed by 
the harbour authorities, more especially 
as the existing agreement for the supply 
of water from the Municipality, while it 
provided a sufficient supply during the 
early stages of the scheme, would not 
suffice for the ultimate needs of thé her- 
bour. Moreover, the spring at the head of 
the Lova.. Garden was 150 feet above the 
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sea level so that a grgvitation flow was 
practicable. . =: 5 
The alternative water supply then in 
contemplation was either the development 
of the wells in the evacuated villages on. 
the south side or a much more ambitious 
scheme entailing the utilization of the 
water of the Meghadrigedda stream on the 
went of the harbour, a scheme which en- 
tailed difficulties because it required the 
co-operation of the Harbour, the Railway, 
the Municipality and the Government of 
Madras. It was estimated that the Lova 
Garden spring would give 50,000 gallons 
of excellent water daily. The original 
scheme was to take this wuter in pipes” 
through the garden, and out by the mouth 
of the valley which emerges into the 
entrance channel. This was eventually 
abandoned in favour of the plan for tun- 
nelling through the hilly areato the north 
of the spring and leading the water in au 
almost direct line to the point at which it 
was required, this tunnel being utilized not 
only to carry the pipe line, but also to 
carry away flood water so as to prevent 
the stagnation of waler in the vzlley and 
thus-eliminate one of the breeding places 
for mosquitoes. The scheme for utilisa- 
tion of this water and the carrying out of 
anti-malarial operations in the valley was 
not really an independent scheme. It was 
linked up with a bigger scheme for getting 
rid of breeding places of mosquitoes all 
round the southern side of the harbour so as 
to make the whole of this area fit for deve- 
lopment. The modification of the scheme 
by the proposal for a tunnel rendered it 
unnecessary to acquire the Lova Garden 
proper which the owner was most anxious 
to retain. All that had to be done in that 
garden was the construction of suitable 
drainage works. Full particulars of this 
scheme were communicated to the Rani 
who. then owned the property. : ; 
In 1927 (vide Ex. D) the Diwan re- 
ported to the Rani on this scheme pointing 
out that it was not purely an anti malarial 
measure but had a commercial bearing, 
that the constant supply of water was of 
great value and that compensation would 
have to be paid for it. This report was 
not apparently communicated to the har- 
bour authorities at the time. Work on` 
the tunnel so far,as it was on harbour 
Jand was started in November 1927. On 
Febipary 13, 1928, we have the Notification 
under s. 4(1), Land Acquisition Act, for 
the acquisition of the land with which wẹ.. 
are pow concerned, and other adjacent lands 
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for the execution of anti-malarial works. 
It is to be ,note@ that this preliminary 
notification as well as the draft declaration 
issued later referred only to anti-malatial 
works; but there is no doubt that the 
greater portion of the area acquired from 


the respondent was acquired primarily not 


merely for anti-malarial works, but as the 
catchment area of the water supply required 
in connecticn with the development of the 
south side of the harbour and that this 
larger objective was communicated to the 
respondent some time ‘before the acquisi- 
tion began. The respondent's objection to 
the acquisition (vide Ex. F) states that 
there was no objection to. anti-malarial 
operations provided that the water source 


of the valley was not affected, but that if- 


the water supply from the springs in the 
upper portions of the valley was to be cut 
off, the cultivation and amenities of the 
lower valley would be adversely affected 
and should be taken into consideration in 
fixing compensation. In April 1928 .the 
Notification Ex. HH-1 was issued to enable 
the acquiring authority to take immediate 
possession of small portions of land re- 
quired. Again (vice Ex. 19) the respon- 
dent objected to the diversion cr the water 
so as to cut-off the water supply of the 
lower portions of the valley. There was no 
reference to any value which the water 
might p-ssibly have except for the irriga- 
tion of ihe valley. ; 
In the autumn of 1928 the respondent 
engaged Diwan Bahadur A, V. Ramalinga 
Ayyar, formerly Obief Engineer to the 
Gonernment of Madras, as an expert to 


examine the property which was to be’ ac-. 


quired and valueit. His report is Ex. 3, 
dated December 21, 192%. He expressed 
the opinion that the water at the head of 
the valley could be utilized for the deve- 
lopment of a building estate on the unac- 
quired lands of the respondent situated 
round the valley and that such building 
sites would be in demand for persons con- 
nected with the harbour; and on this 
assumption: taking into consideration the 
value of the whole of the area, which in his 
opinion could be developed for building, and 
concluding that the diversion of the spring 
would put an end to this development, 
he suggested that a claim be made for 
Rs. 8,00,000 as compensation. This valua- 
tion was communicated’ to the harbour 
authority in Ex. KKKK dated January “5, 
1929 ; and the Diwan states therein, qifot- 
ing the agreement between the Harbour 
and the Municipality for the supply of 
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water, that the respondent would be justi- 
fied in claiming at least Rs. 4,00,900 by 
way of compensation end threatening toe 
take the matter up tothe Privy Council, 
if necessary. On the same day (vide Ex. 
20) the respondent filed before the Land 
Acquisition Officer a statement of claim 
which setsforth the importance of the 
water supply for the cultivation of the 
garden, the natural amenities of the valley 
and its attractions as a pleasure resort, 
the possibility of the developmert of the 
garden asa building estate and the conse- 
quent use to which the water of the spring 
could be put both for irrigation and for 
the supply of drinking water and the valua- 
tion put upon the property by Mr. Rama- 
linga Ayyar. The actual details of the 


claim were : 
Rs. 

Land-value at Rs. 1,700 per acre 1,29,480 
Value of the masonry structures and 

roads «» 15,000 
Value of trees ss 1,050 
Damage sustained by severance ee 2,50,000 
Value of portions already taken posses- 

sion Nes 1,200 


Total Rs, 3,96,730 
It is to be noted that though there isa 


big claim for “damage sustained by sever- 


ance” which presumably must be the 
damage to the unacquired land by reason 
ofthe acquisition, there is no express 
claim based on the value. of ths water to 
any one else other than the respondent, 
The award of the Land.Acquisition Officer, 
which was not apparently based on any 
further representation’: mads on behalf of 
the respondent or any materials to show 
that this water had a value other than 
its irrigation value, proceeds on the basis 
that the adverse effect on the irrigation 
facilities of the Lova Garden would not 
reduce the income from the valley by more 
than half and estimates the loss owing 
to the diversion of the major portion of the 
spring water at Rs. 5,000. The lands are 
valued onthe basis of similar acquisitions 
in the neighbourhood and for the masdnry 
structures, all of which are in a completely 
ruined condition asa result of a cyclone, 
the Land Acquisition Officer awards 
Rs. 3,950, the figure estimated by the Exe- 
cutive Engineer. On receipt of this award, 
the respondent objected and claimed a ere- 
ference under s. 18. The only words refer- 
ring to, the grounds of objection are the 
following 

“The compensation awarded ‘isvery low and in- 
adequate for the portion acquired and for the 
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damages sustained by severance to the other por- 
tions of the valley garden.” 

Olearly this objection is not based on 
any value which the spring might have for 
sale to the public generally. After the 
reference tothe Court the respondent filed 
in Court what is called a statement of 
claim under O. VIII, r. 1, Civil Procedure 
Oode. This document besides dilating on 
the beauties and fertility of the valley 
and the adverse effect of acquisition upon 
these amenities, states also : 

“There is a growing demand for sites for building 
purposes and for bungalows in Vizagapatam and 
the Lova Gardens including the sitesin question 
has by reason ofits adaptability for building sites 
a potential value assuch if drinking water is 
available: The sitesin question are also fit for a 
water reservoir inorder to store and supply water 
both for drinking and irrigation purposes and they 
can also be utilized for quarrying purposes. 
Ifthe present sites be acquired with the spring 
water thereon, the zamindar will not only lose 
the above advantages but the plantations and gardens 
in the lower valley would be rendered useless 
and unattractive and sustain irreparable loss 
The palatial buildings built in the lower valley for 
pleasure resort would be useless and loss their 
value if the garden adjoining them does not thrive 
by the deprivation of the only permanent water 
source. 

In the schedule, the claimant repeats the 
details given in the statement of claim 
filed before the Lind Acquisition Officer 
the main item being again ‘‘damage sns- 
tained by severance: Ks. 2,50,00U." By 
doing what appears to be violence to the 
wording ofthe passage extracted above, 
and by ignoring. the particulars in the 
schedule attached thereto, the learned Bub- 
ordinate Judge has arrived at the conclu- 
sion that this statement of claim embodies 
a claim ‘for compensation for the market 
value of the water supply apart from its 
development iù connection with the build- 
ing estate and apart .from its value for 
irrigation. purposes to the land remaining 
in the ownership of the respondent. There 
are no materials other than the correspon- 
dence which shows that the Dewan knew 
that the Harbour wanted this water for 
drinking purposes and had every intention 
ef making the authorities pay for this 
dritiking water, to justify the conclusion 
that there was a specific claim made before 
the Land Acquisition Officer or in the first 
statement filed before the Subordinate 
Judge tothe market value of the special 
adaptability of the acquired land for sup- 
plying drinking water to any one other 
than the prospective occupants of the res- 
pondent’s own land. It seems to us quite 
clear that this basis of valuation was not 
put forward by the respondent until the 
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actual trial of the reference before thé, 
learned Subordinate Judge. It follows, 
that, on the first quesfion, our finding is 
that the respondent has not in fact claimed. 
either in his original statement of claim or 
in his objections to the award of the Land’ 
Acquisition Officer, compensation for the’ 
value of the “special adaptability” of the 
land acquired for supplying drinking water 
otherwise than to his own unacquired 
lands. i 

The next question is whether the Subor- 
dinate Judge had jurisdiction to award com- 
pensation for that value ia thə absence of 
what may be called a pleading. There is 
very little in the Act itself to atforda basis 
for the appellant's argument that there is 
no jurisdiction. Section 13, which deals 
with reference to Court, contemplates four 
kinds of objections. namely (1) to the 
measurement of the land, (2) to the amount 
awarded as compensation, (3) to the person 
to whom the payment of compensation is to 
be made, and (4) to the apportionment of 
the cempensation. Sub-s. 2 requires the 
claimant to state the grounds of his objec- 
tion, Whether the claim based on the 
acquisition of the spring is a claim for. 
the value of theland acquired as specially 
adapted to supply drinking water to the 
outside public or whether it is merely a 
claim for damages for detriment to the 
unacquired land of the claimant by the 
loss of a potential drinking ‘water source 
to the occupants of the unacquired land, 
the claim falls under the second head in 
5. 18 (1), namely ‘Compensation.’ Under 
8. 20 the Court is directed to ‘proceed tq 
determine the objection. The only sections 
which. appear to restrict the jurisdiction of 
the Court in this matter are ss. 2) and 
25, with which we are not now concerned. 
Section 53 of the Act makes the provisions 
of the Oivil Procedure Code applicable to 
all proceedings before the Court under the 
Land Acquisition Act where the Code is 
not inconsistent with the Act. That being 
80, it may well be contended that O, XIV, 
r 3 of the Code will apply and will 
enable the Court to consider in framin 
the issues not only the pleadings (that is 
the ‘statement of claim, the award and thé 
objections thereto) but also the allegations 
of the Pleaders where they are not in: 
consistent with the pleadings. If so, it 
would follow that the Court would have 
jurisdiction to frame an issue which does 
ngi directly arise from the objections 
‘taken provided that it is not totally in» 
consistent with them, i 
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Moreover, if O. Wd, r. 17, Civil Procedure 
Code, applies” to proceedings before the 
Court under the Land Acquisition Act, 
surely the Court could have given the res- 
pondent leave at the time’ of framing the 
issues to amend his statement of objections 
by including in it a claim for the value of the 
natural suitability for water supply of the 
land acquired subject of course to such 
terms as might be proper. In fact the 
learned Subordinate Judge did not receive 
any application to amend the statement of 
objections ; but, if the power to amend 
exists, then the question is one of pro- 
~cedure rather than of jurisdiction. In the 

absence of a clear authority to the con- 
trary, we saould be constrained to hold 
that no question of jurisdiction arises. 

Mr. Page, appearing on behalf of the 
> Acquiring Authority, has cited numerous. 
_ cases on this part of his argument, but, as 
we agree generally with the learned Sub- 
ordinate Judge on the jurisdiction ques- 
tion, we do not think it necessary to deal 
at length with the case-law which hes 
been fully set forth in the lower Court's 
judgment. It is sutficient to state that. 
there is good authority for the view that, 
though s. 18 (2) requires that the applica- 
tion for a reference to Court shali state 
the grounds on which the objection is 
taken, there is a sufficient compliance with 
the provisions of this sub-section if the 
application states on which of the four 
heads of objection detailed in sub-s. (1) the 
applicant proposes to rely. It has been 
held by the Judicial Committee in Pra- 
mathanath Mullik v. Secretary of State 
(1), that the jurisdiction of the Oourt 
with reference to s. 18 (1) is confined to 
considering and pronouncing upon the 
objection which has been raised in the 
written application of reference, that is to 
say, the objection considered must fall 
under the same category in s.18(1) as 
the objection pleaded. As their Lordships 
said, once it is ascertuined that the only 
objection taken is to the amount of com- 
pensation, that alone is the ‘matter’ re- 
ferred, and the Court has no power to 
determine or consider anything beyond it. 
This, however, does not amount to a decision 
that, when an objection to the amount 
of compensation has been taken, the Court 
has no jurisdiction to work cut the amoynt 


(1) 57 I A 100; 121 Ind, Oas. 536; A IR 1930 
P O 64; 57 O 1148; Ind. Rul. (1930) PO 72; (1930) 
A L Jd 126; 31 L W 431; 34 O WN 289; 32 Bom. L 
R 522; 51 O L J 154; (1930) M WN 577;58M L J 
223 (P 0). ; 
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of compensation in a manner different 
from that which has been adopted in the 
statement of objections. The case which 
goes nearest to the position for which 
Mr. Page contends is the ruling of a Single 
Judge of this Court in Secretary of State 
v. Subramania Iyer (2). In that case the 
learned Judge holds, quoting only a ruling 
of the Punjab Chief Court, that the raising 
of new grounds of compensation not taken 
in the statement of objections could only 
be allowed before the Court by virtue of 
some section of the Land Acquisition Act 
and that there is no section which gives 
power to the Court to entertain such fresh 
grounds. The learned Judge does not con- 
sider the effect of s. 53 of the Act which 
introduces the provisions of the Oivil Pro» 
cedure Code in the trial of reference under 
the Act. He states: 

“In all ordinary circumstances, a claimant can 
and should present his case fully before the 
Collector, and should be held bound throughout 
the proceedings by what may be termed his 
pleadings;” 
and with reference tos, 18 (2) he observes: 

“The proceedings before the Oourt are of the 
nature of objections to the Oollector’s award, and 
not a judicial enquiry independently undertaken 
into such questions as the claimant may raise. 
On this view it would not be open to a claimant 
to make out afresh case, whether by way of sup- 
plementary claims to compensation or otherwise.” 

If this be taken asarule of procedure, 
subject to all just exceptions as are pro- 
vided in the Civil Procedure Code, there is 
no reason to quarrel with this statement 
of the law; but if the decision of Curgen- 
ven, J. is to be taken to mean that the 
Court has no jurisdiction in a proper case 
to allow the claimant to vary the basis of 
his objection or to frame and issue relating 
to the same head of objection but not aris- 
ing precisely out of the pleadings, then, in 
our opinion and with all respect, he goes 
too far. There is another ruling of this 
High Court, Lekshminarasamma v. Assistant 
Commissioner of Labour (3) which deals 
with a case on which compensation was 
claimed for land on the basis of its use as 
a cocoanut tope, and inthe reference to 
the District Judge a claim was made for 
compensation on the footing of ita possible 
use as a building site. It was held that thé 
claim on the basis of the building site 
value was inconsistent with the claim for 
its value as a cocoaunt tope and that bhe 
claimant should not be allowed to base her 
case in Court on a valuation of the land 


(2) 59 ML J 30; 127 Ind. Oas? 293; AIR 1930 
Mad, 576; 31 L W 269; Ind. Rul. (1930) Mad. 986, 
(3) 95 Ind, Cas, 577; 23 LW 731. 
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which was inconsistent with the basis on 
e Which it was valued in proceedings before 
the Land Acquisition Officer. Here again 
the decision does not purport to go any 
further than to hold that as a matter of 
procedure a claimant should ordinarily be 
confined to the basis of value which has been 
put farward before the Land Acquisition 
Officer. There is no decision that‘ the Court 
has no jurisdiction in a proper case to con- 
sider the effect of valuation on a different 
basis. Our conclusion on the second question, 
therefore, is that the Subordinate Judge 
had jurisdiction to award compensation on 
the basis of the value of this land for 
water supply apart from its value to the 
respondent's own lands, though no express 
objection was taken on this basis and no 
specific . claim for compensation to this 
effect was urged before the Land Acquisi- 
tion Officer. 

The next question is primarily one of 
fact, namely, whether the natural adapt- 
ability of the land acquired as a source of 
drinking water for areas outside the land 
of the respondent had any value at the 
time of the notification apart from the 
scheme for which the land acquisition 
was made. In answering this question, we 
must leave out of consideration for the 
moment, both the possibility of the owners 
themselves using the water supply as part 
of some building scheme on their un- 
acquired land and also the realized pos- 
sibility of the water being required by the 
harbour for the scheme which led to the 
acquisition. The answer to the question 
depends very largely on the topography of 
the area north of the land acquired. The 
main harbour area is separated by the 
entrance channel from the reclaimed land 
lying to the north of the land acquired. 
There is no question of any supply being 
required by people living to the south or 
east or west of the land acquired. In the 
south there is a barrier of hills; to the 
east there is the land of the respondent, 
the, Dolphin's Nose which ‘has been 
acquired by the harbour authorities and 
the sea; to the west there is a barrier of 
hills; to the north there is a ridge of high 
ground through which the tunnel now 
runs and beyond it the undeveloped 
harbour land from which the inhabitants 
of* a few malarious hamlets had been 
removed to a distance. The only populous 
area ‘in the neighbourhood is thas of thé 
town of Vizagapatam which is situated on 
the other side of the harbour, and it is 
established that, the conveyance of the 
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water from the respondent's land to the, 
town of Vizagapatam is not practicable. 
There is no evidence that anyone prior to 
this scheme ever conceived of the pos- 
sibility of ranning a pipe line down to the 
creek and selling the water to shipping, ` 
and any such scheme would not only 
require the concurrence of the harbour 
authorities, but in all probability would 
be so highly speculative that it could not 
be considered to be of any practical values 

It has been suggested that there might 
have been a sale of this water tothe oil 
companies and others who in future might 
become tenants of the harbour on the land: 
to the south of the channel, But at the 
time when this scheme was promulgated. 
the whole of that area was undeveloped. 
It was full of malaria ‘and it was incap- 
able of any profitable use apart from the 
success of the anti-malarial campaign of 
which this acquisition is apart. It is not- 
conceivable that the respondent himself 
would ever have been able to develop a 
water supply scheme, carrying out the 
necessary anti-malarial works and thereby 
encouraging business concerns to occupy 
the harbour land and buy water from 
him ; nor is it likely that any such scheme 
would have worked at a profit. For the 
costs of ridding the area of malaria and 
making it fit for habitation would use up 
any profit that there might be from the 
sale of water. The evidence in the case 
quite clearly shows that the owner of the 
water source had no idea whatever that it 
had any commerical value as a source of 
supply of drinking water before the har- 
bour authorities began investigations. The 
matter seems to be concluded by the evi- 
dence of the respondent’s own expert Mr, 


Ramalinga Iyer, which is as follows : 

“I do not think that there is anything else to 
induce the claimant to sale the Lova Gardens 
beyond the water scheme and the building scheme. ` 
When 1 put forth the scheme, I thought that the 
harbour authorities would purchase the water, I 
did not think of any other buyers. The claimant 
did not suggest any other buyers. The Harbour. 
is the only person who has any legal right of 
access tu the reservoir because it owns all the sur- 
rounding properties, I thought that the harbour 
cannot but buy this water for the development of 
the harbour scheme, According to me, there is no 
competition; but one buyer is bound to come and 
buy. That buyer ig a public authority and the 
claimant isin a position to make hay tor his own 
gogds. I agree that but this hurbour scheme there 
ig no market for this water.” 


“The conclusion, therefore, on the ques" 
tion of fact must be that the ‘special adapt- ” 
ability' of this land for the supply of. 
drinking water has no value apart from 
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the scheme for whieh the acquisition is 
made and apart from the use to which it 
might conceivably be put for the develop- 
ment of the building scheme by the res- 
pondent himself. 
The next question is whether the re: 
quirements of the harbour itself for water 
_can be taken into consideration in estimate 
Lng its value. This is purely a question 
of law and we are indebted to Mr. Page and 
the learned Advocate-General for a very com- 
plete discussion of the English and indian 
Authorities on the subject. The general 
principles upon which Courts must estimate 
the value of the lands compulsorily ac- 
quired are set forth in ss. 23 and 24, Land 
Acquisition Act, and in a series of English 
decisions which have been followed by the 
Privy Council and the Courts in India. 
It is well settled that English decisions 
under the Land Clauses Act of 1845 lay 
down principles which are equally applic- 
able to proceedings under the Indian Act. 
The cases which have been quoted before 
us are all considered by the learned Sub- 
ordinate Judge who seems, however, to 
have been misled by a consideration of 
the effect on the English Law of the Land 
Olauses Act of 1919. Apparently the express 
provision of that Act that the special 
adaptability of the land acquired for a 
particular purpose cannot be taken into 
account when there is no market apart from 
the special needs of the particular pur- 
chaser, seems to have led the learned Sub- 
ordinate Judge to the inference that the 
law in England, as it stood prior to the 
Act of 1919, was entirely changed by that 
Act. This appears to be an error. It is 
unnecessary for the purpose of this case to 
go into the question of the effect on the 
English Law of the Act of 1919. All the 
leading cases upon which we propose to 
base our decision are anterior to that Act, 
and the proper course seems to be to con- 
sider the effect of those decisions and to 
pe iy een nee in the statute 
in England, which have no icati 
se ha g a application 
Under s. 23 (1) of our Act, the Court, in 
determining the amount of compensation 
to be awarded for land, is required to take 
into Consideration, first the market value 
of theland as on the date of the notifica- 
tion under s. 4 (1), secondly, the damage 
sustained by the loss of standing crops or’ 
‘trees, thirdly, the damage by severance 
and fourthly, the damage by reason of the 
acquisition injuriously affecting other pro- 
perty of the owners. We are not now 
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concerned with the other matters for con- 
sideration specified in the section. Sec- 
tion 24 provides that the Court shall not 
take into consideration the degree of 
urgency thatledto the acquisition, the 
disinclination of the owner tosell, any 
damage which would not give a right of 
suit, any damage to the land acquired after 
the date of the declaration by the use to 
which it will be put, the increase in the 
value of the land acquired likely to accrue 
from the useto which it will be put when 
acquired, the increase to the value of the 
other land ofthe owner likely to accrue 
from the use to which the land acquired 
will be put and any expenditure on the 
land acquired after the date of the notifi- 
cation under s. 4, sub-s. (1). We are 
concerned here mainly with the fifth of 
these considerations, namely, the increase 
to the value of the land acquired likely to 
accrue from the use to whichit will be put 
when acquired. Applying this clause to 
the present case, it is argued that the 
Court cannot take into consideration the 
increase tothe value of the land acquired 
by reason of the useof the water on the 
land for providing a drinking water source 
to the harbour. 

It is settled law that in a case of com- 
pulgory acquisition the owner is entitled 
to receive compensation based on the 
value of the land to himself not based on 
its value to the acquiring authority. In 
assessing the value, regard must be had 
not only to the use which the owner has 
made of theland up todate of the notifica- 
tion unders.4 but also to all its poten- 
tialities and the restrictions on its user as 
on that date, Ordinarily the market value 
asonthe date of the notification is the 
best criterion of value. “Market value” 
means the price which a willing owner as 
on that date would get by a process of 
bargaining with a willing seller. Apart 
from the market value, the owner is also 
entitled to compensaticn for any damage 
done to his unacquired lands by the loss yf 
the lands acquired. Itis settled that in 
considering the market value the market 
may bean imaginary market; there need 
not be evidence of the existence of speci- 
fied purchasers. It is laid down in the Act 
that in assessing the value, the Court must 
exclude any increments of value which 


would accrue to the land by reason of the 


use to which it is to be put after acquisi- 
tion and any value which will after the 
date of the notification under s. 4 accrue 
to theland by reason ofthe further de- 
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velopment of the scheme for the purpose 
of which it is to be acquired. What is 
called the “special adaptability” of the land, 
that is to say, the natural suitability of the 
land for some special use other than the 
use to which itis putby the owner, is an 
element to be taken into consideration in 
assessing the value; and the compensation 
to be awarded for such special adaptability 
is its value based on prudent business 
calculations having reference to the 
position on the date of the notification under 
Be 4. 
So farthere ie no doubt asto thelaw. 
Apart: from the above propositions, the 
appellant contends that where on the date 
of the notification there exists no person 
whocan reasonably be presumed to be a pro- 
bable buyer of the property for the special 
purpose to whichit is naturally adapted, 
then the special adaptability cannot be 
taken into consideration at allin assessing 
the compensation, for to take it into con- 
sideration in such circumstances would be 
to make the acquiring , authority pay for 
its own improvements, would nullify the 
effect of the statutory power of compul- 
sory purchase, would involve the valua- 
tion of the land on the basis of its value 
ofthe acquirer and not on the basis of its 
value to the owner and would involve the 
consideration of the urgency which has 
led to the acquisition. Onthe other hand, 
the learned Advcocate-General for the res- 
pondent contends that the intrinsic value 
ofthe special adaptability must be con- 
sidered and not merely its market value; 
that this intrinsic value exists even when 
there is in prospect no possible purchaser 
other than the acquiring authority. It is 
argued that the value ofthe land to the 
owner includes necessarily the price which 
he might reasonably have expected to get 
onthe date of the notification for the 
special adaptability of the property to the 
needs of the acquiring authority. The 
respondent contends that the owner, quite 
apart from the compulsory acquisition, 
would be likely to get a reasonable price 
for his facilities bya processof bargain- 
ing between himself as a willing seller and 
the acquiring authority ae a willing buyer 
even in the ubsence of possible rival pur- 
chasers. It is argued that compulsory 
acquisition does not involve the expropria- 
tion of the owner without giving him the 
price which he might reasonably have 
expected to get in view of the develop- 
ment of the locality as it stood on the date 
of the notification, that is to say, the 
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owner would naturall} be.aware of the 
development of the harbour and the likeli- 
hood of the use of the land to the south 
of the harbour for oil tanks and other 
commercial purposes and that the mere 
existence of this probability would give 
an intrinsic value to the supply of water 
which was likely to be required for those 
probable developments quite apart from 
the actual scheme of the acquisition. It 
is also contended that the only practicable 
way of assessing the price which a willing 
seller can expect to get iu such circum- 
stances is by taking asa basis of calcula- 
tion the price which the buyer was 
actually paying for similar facilities else- 
where, and that is the basis which. the 

learned Subordinate Judge has adopted. ` 
It is unnecessary to dwell on the numer- 
ous cases Cited which lay down proposi- 
tion about which there isno dispute, but 
we must carefully consider those leading 
cases which help us to decide which of 
the two conflicting views outlined above is 
correct. In Vallabhdas Naranji v. The 
Collector (4) the Privy Oouncil had to 
deal with the valuation of certain land 
acquired under the Land Acquisition Act. 
which land was absolutely worthless except 
as a potential site for salt works. It was 
held that the owner on compulsory acquisi- 
tion was entitled to the present market 
value of that potentiality and that where 
in fact it was found that the exploitation 
of this land as a salt factory was not ‘likely 
to be profitable, the land should be valued 
as waste. land. The casein South Eastern 
Railway v. London County Council (5) 
has been quoted for the respondent merely 
because of the observation that the market 
price is not a conclusive test of real value. 
There is nothing in the actual ruling which 
has any bearing on the facts before us, An 
important case on the acquisition of water 
Tights is that of (1903) 1 K. B. 574 
the appellate judgment being report- 
ed in In re Gough and  Aspatria 
Silloth and District Joint Water Board 
(6). That was a case in which land was 
acquired which had a special adaptability 
for use as a reservoir and it was wanted 
for that purpose by a public authority. 
A IR 1929 


(4) 56 M L J 750; 115 Ind. Cas, 730; 
P O 112; 2% L 5 Oo WN 


; W 691; 33 
549; (1929) M W N 376; 31 Bom. L R683; 49 O 
"L J 497 (P 0). . 
* (5)* (1915) 20h. 252; 81 LJ Oh. 756; 113 L T 392; 
79 J P545; 13 LG R1302; 59 S J 508. 

(6) (1903) 1 K B 574; on appeal (1904) 1 K B 417; 
73 LJ KB228; 90 L T 43; 52 W R 552; 68J P 
229; 20 TL R179. £ i 
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There was no evidence that the land could 
not be used 4s a reservoir for other places 
but there was in fact no other buyer in 
view at the moment. It was held that it 
was right to take into consideration the 
.fact that the land in question had peculiar 
natural advantages for supplying water to 
-the District, apart from any value created 
or enhanced by the scheme for appropriat- 
ing the water to the particular local 
authority, and it was not necessary to prove 
that the land could be similarly used by 
other specified local authorities. The effect 
of that decision is most clearly seen from 
the brief judgment of the Master of the 
Rolls. He says: : 

“To exclude the element of adaptability it would 
be neceasary, as it seems to me, to show that 
there is no reasonable possibility of the site 
coming into the market. The value of the pos- 


sibility if it exists is a question entirely for the 
arbitrator.” 


That is to say, the burden of proof lies 
upon the acquiring authority to show that 
no one else has any use for the special 
adaptability other than the acquirer; it is 
not enough merely to show that at the 
moment no offer has been received from 
anybody else. The case of In re Countess 
Mary Osalinskey and the City of Man- 
chester which is reported at p. 659 of the 
Appendix to Browne and Allen’s Law of 
Compensation, is often quoted on this 
subject. It arose out of the acquisition 
of land adjacent to Thirlmere in the Lake 
District for the construction of a reservoir 
to supply the Manchester Corporation. 
At page 662 dealing with the argument 
that the arbitrator erred in taking into 
consideration the value of the land tothe 
Manctester Corporation for use as a 
reservior, Grove, J. observes: 

“You must not look at the particular purpose 
which -the defendants in the case before the 
arbitrator are going to put lend to, when they 
take it under Parliamentary powers or under- 
‘takings for any special purpose, but you may 
possibly use it as an illustration to anticipate or 
to answer an argument that the schemes thrown 
out by the plaintiff in this case as going to 
enhance the value of the land, are not visionary, 
but are schemes with certain probability in them.” 

Later on at p. 665 the learned Judge ob- 
serves: 

“There is nota single fact stated from the short- 
hand writer's notes toshow me that the arbitrator 
did that which he ought not to have done, namely, 
based his valuation upon the pagticular circumstances 
and particular price which the Manchester Uorpora- 
tion might be interested to pay for this compulsory 


sale,” 

The judgment of Stephen, J. points out 
that the geographical position:fof Thirlmere 
with a large quantity of water at such a 
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level as to make it available to nearly any 
large town in England makes it absurd to 
say that there is no -special value attaching 
to its natural features. This case may, 


therefore, be taken as an authority for the 


position that the special requirements of the 
acquiring authority cannot be taken into 
consideration in fixing the value of the 
special adaptability but may be used as an 
illustration of the way in which the 
special adaptability might be of value to 
others, and when it has been shown that the 
special adaptability has such a general 
value, compensation must be awarded for 
it. 
The most instructive of all the English 
cases on this subject is, that of In re Lucas 
and Chesterfield Gas and Water Board, 
the original judgment in which is 
in (1908) 1 K. B. 571 and the appellate 
judgment in (1909) 1 K. B. 16 [In re Lucas 
and Chesterfield Gas and Water voard (7). 
That was a case in which the Chesterfield 
Gas and Water Board owned two reservoirs, 
one above the other. Through the land bet- 
ween the two reservoirs, ran a pipe line 
belonging to the Board. Apart from the 
pipe line, the intervening land was the 
property of Mr. Lucas, and it was admit- 
tedly specially suitable for use as a 
reservoir. The argument on behalf of the 
Board was that thisland had no value on 
account of its special adaptability as a 
reservoir because no other purchaser could 
use it for that purpose without acquiring 
statutory powers and without interfering 
with the Board's pipe line. It was held that 
the special value must be taken into con- 
sideration in awarding compensation, on the 
basis that the Court would assume that any 
possible purchaser would have been able 
to get statutory powers for the development 
of ascheme and thata public body would 
not use the existence of its pipe line merely 
as a lever to force the owner to part with the 
rest of his land for less than its worth. The 
judgment of Fletcher Moulton, L. J. has been 
repeatedly quoted with approval both by 
their Lordships of the Privy Council ant by 
the Courts in India. The learned Judge at 
p. 31* states as a proposition of law that: 
| “Where the special value exists only for the 
particular purchaser who has obtained powers of 
compulsory purchase, it cannot be taken into con- 
sideration in fixing the price, because to do otherwise 


e to allow the existence of a schem& to 
pak the value of the lands to he purchased 


under it, But when the special value exists also for 


K B571; on appeal (1909) 1 K B16; 
pa Oe) iGo: 99 LT 7679 7235 P 467;6L GR 


1106; 24 T LR 858. i 
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other possible purchasers, so that there is, so to 
speak, a market, real though limited, in which that 
special value goes towards fixing the market price, 
the owner is entitled to have this element of value 
taken into consideration, just as he would be 
entitled to have the fertility or the aspect of a piece 
of land capable of being used for agricultural 
purposes, 

He observes also at p. 32*: 

“As I read the award of the umpire, he has 
specifically found as a fact that there exists such a 
special suitability in the lands in question, and that 
there also exists such a possible competition in the 
District in respect of the supply of water as would 
entitle him to estimate the compensation in the way I 
have described.” 

And then at p. 344: S 

“But ifthe land still remainsin the position that 
there is no competition for it by reason of its 
special position and adaptability, and that when the 
compensation hag to be assessed, there is no one 
(apart from the one purchaser who has obtained 
compulsory powers of purchase) to whom the land has 
a higher value than its value for ordinary 
purposes, I can see nothing to exclude the 
operation of the principle that you are to look at 
the value to the seller and not at the value to the 
purchaser.” 


_ There can be little doubt that this exposi- 
tion of law when applied io the facts of the 
present case as we have found them would 
justify the conclusicn that no value can be 
awarded to the special adaptability of this 
land for supplying drinking water to the 
harbour alone, if it can be shown that the 
land cannot have any value as a source of 
drinking water to anyone else. The judg- 
ment of Fletcher Moulton, L. J. has been 
approved by the Privy Council in Cedar 
Rapids Manufacturing & Power Co. v. 
Locoste (8) which was a case of the acquisi- 
tion of lands required for developing a 
hydro-electric project on a river in which 
the owner of the land had certain water 
rights. Their Lordships held that the 
proper basis for compensation was the 
amount for which the respondent's lands 
and rights could have been sold had the 
appellants with their acquired powers not 
been in existence, but with the possibility 
that that company or some other company 
or person might obtain those powers. The 
most that cou'd be said for the respondent 
on’the strength of this case is that the 
respondent would be: entitled to the value 
of the water supply on his land as it 
‘existed before the scheme for the develop- 
ment of the southern lands of the harbour 
was promulgated, but in view of the possi- 
bidity that some such scheme might come 
into existence. Their Lordships say : 


“The value of the land is the price which it 
(8) (1914) A O 969; 831, ; ; 
MOR OR JP O 162; 110 L T 873; 
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REV. DIV. OFFICER, VIZAGAPATAM V. YYRIOBERLA NARAYANA (MADR.) 


1171060 


would fetch, enhanced abov® the hare value of the 
ground, which possible intended undertakers would 
give. The price must be tested by the imaginary 
market which would have ruled, had the land been 
exposed for sale before any undertakers had secur- 
ed the powers, or acquired the other subjects which 
made the undertaking as a whole a realized possi- 
ility. 

Applying this ruling to the facts of the 
present case, it seems most unlikely that 
the land acquired would in fact have re- 
ceived any increment of value by reason 
of its adaptability for supplying drinking 
water, which adaptability only existed for 
the malarial tract of land to the south of 
the harbour, had it been offered for sale 
before there was any proposal to clear those 
lands of malarialand render thern fit for 
habitation and development. In The Bec- 
retary of State for Foreign Affairs v. Char- 
lesworth Pilling & Co. (9), it was held that 
the plaintiffs were entitled to the market 
value including any actual speculative ad- 
vance which was shown to have arisen at 
the date of the notice, but excluding any 
future speculative advance from the same 
cause. It was pointed out that the Court 
should not award more because the object 
of the scheme is likely to increase the value 
of the land, nor give less because the same 
object was likely to ificrease the value of 
the owner's unacquired land, but that the 
Court should exclude for both parties specu- 
lations on the effects which the scheme 
might produce on prices, except to the 
extent to which it is shown that such specu- 
lations had actually entered into the market 
price on the date of the notification. There 
is in the present cage not only no evidence 
that speculations had affected the market 
value of this land as a source of drinking 
water supply on the date of the notifica- 
tion, but the evidence makes it clear that 
the respondent had no idea that this drink- 
ing water was ofany value until investi- | 
gations were made by Mr. Ramalinga 
Ayyar months after the notification was 
issued. 

In Fraser v. City of Fraserville (10), the 
Privy Council confirmed the decision of the 
Court which set aside the arbitrator's award 
on the ground that the arbitrators had 
estimated the potential value of the pro- 
perty due to the acquiring authority's re- 
servoir and capitalised the estimated profit 
anising therefram. It may be pointed out 
that the arbitrator's procedure was very 
similar tothat which has been followed 
by the learned Subordinate Judge. Their 

(9) 26 B 1; 28 I A 121; 8 Sar. 1@ O). 

(10) (1917) A O 187; 86 I: JP O91; 116 L T 258; 33 
TL R 179. 
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lordships sutnmar@e the leading cases 
referred to above and approve of the prin- 
ciple that the value to be ascertained is the 
value to the seller of the property in its 
actual condition at the time of expropriation 
with all its existing advantages and with 
all its possibilities, excluding any advant- 
age due to the carrying out of the scheme 
for which the property is compulsorily ac- 
quired. In Sidney v, N. E. Railway Co. 
(11), Rowlatt, J. points out that, where 
there is no competition or where the price 
has been raised by biddings toa point at 
which competition ceases, there is no room 
for the application of the doctrine of spe- 
cial adaptability, Atp. 637* the learned 
Judge states : 

“If and solong asthere are several competitors 
including the actual taker who may be regarded as 
possibly in the market for purposes such as those 
of the scheme, the possibility of their offering for the 
landis anelement of value in no respect differing 
from that afforded by the possibility of offers for it 
for other purposes, As such itis admissible as truly 
market value to the owner and not merely value to 
thetaker. But when the price is reached at which 
all other competition must be taken to fail, to what 
can any further value beattributed ? There can 
be only one answer—in respect of the value to him 
for his scheme.” 

Other cases have been quoted which do 
no more than give effect to the same prin- 
ciples. Thereis, however. one ease which 
it is desirable toreferto as a warning that 
the report is based on a misquotation. The 
report of the case in Katheresan Chetti v. 
Special Collector, Twarte (12), misquotes a 
passage from the case in Fraser v. City 
of Fraserville (10), probably owing to a 

. copyist error, and makes it read that the 
value for purpose of compensation is the 
value to the seller with all its advantages 

. due to the carrying out of the schemes for 
which it ig acquired. The words “excluding 
those advantages” which should be read 
after “all its advantages” have been omit- 
ted thus making the decision quoted 
exactly the contrary of its true import. 
This error has been carried into the head- 
note. 

Let us apply the law as laid down in 
these rulings to the facts of the present 

- case, It has been shown that there was at 
the time of the notification no other pur- 
chaser besides a harbour who was reason- 
ably possible as a purchaser for the 
drinking water supply op the respondent's 
land. That being so, this special addpta- 


a (1914) 3 K B 629; 86 LJ K B 1640; MI b T 


(12) AIR1936 Rang. 226; 163 Ind. Cas. 179; 8 R 
Rang. 615. 
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bility has no value apart from the value 
created by the scheme for the purpose for, 
which it is acquired. Even if we are to 
take into account the speculative rise of 
price which might have taken place by 
reason of the owner conceiving the possi-- 
bility of the development of some such 
scheme as has been put forward, itis on 
the evidence apparent that no one foresaw 
this scheme until the actual investigation 
began and there is no evidence whatever of 
any speculative rise of price until after 
the scheme had cesulted in the notifica- 
tion. Though the special adaptahility 
existed, it had no prospect of becoming an 
element of value apart from the scheme ; its 
value, therefore, was the result of the scheme 
and to award compensation for it is to do 
that which cannot be done with reference 
tos. 24 (5)of the Act,7.¢., to take into 
account the increase to the value of the 
land acquired likely to accrue from the use 
to which it will be put when acquired. It 
follows that the learned Subordinate Judge 
erred in awarding compensation for the 
special adaptability of this land to supply 
drinking water to persons outside the res- 
pondents’ estate. ee 

In view of this conclusion, it is unneces- 
sary to go into the correctness of the Sub- 
ordinate Judge's method of valuation. It 
must, however, be pointed out that his 
valuation rests on various assumptions for 
which there is no adequate basis if regard 
is had to the position before the issue of 
the notification. It assumes a realized 
possibility of the scheme maturing ; it fails 
to consider the possibility of the scheme 
not being taken up or of the harbour 
deciding on one or other of the two alter- 
native schemes of water supply which were 
under consideration ; it assumes that the 
harbour would be willing to pay in per- 
petuity arate for water which it had agreed 
to pay only for five years; it seems to 
overlook the fact that even this agreement 
with the Municipality reduced the price by 
one-half for the succeeding five years. In 
fact the learned Subordinate Judge* has 
really awarded compensation based on the 
value to the harbour of a completed scheme, 
and not on the possibility of some such 
scheme being completed. are 

The memorandum of cross-objections, so 
far as it deals with the details of ethe < 
learned Subordinate Judge's method of 
calculation need not be considered. As to 
the rejection of the alteynative basis of 
claim, namely, the possible development of 
a building estate on the respondent’s land 
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to utilize the water on the land which has 
been acquired, we would only say that we 
agree with the learned Subordinate Judge 
that such a building scheme was not a 
practical propositicn and need not he taken 
into consideraticn in estimating compensa- 
tion. It is unnecessary to repeat the 
grounds upon which the learned Subordi- 
nate Judge's decision is based. As to the 
actual value of the lands acquired, we con- 
sider that the learned Subordinate Judge 
is in error in treating as conclusive an 
estimate prepared for the harbour autho- 
rities at the early stages of the investigation 
and in deducing therefrcm that the proper 
value of the land atthe head of the valley 
was considerably more than the price which 
the respondent himself claimed. 

In actual fact, none of the land acquired 
was yielding any income at all to the res- 
pondent at the time of the acquisition. The 
learned Subordinate Judge finds as a fact 
that the diversion of the water has not ad- 
vesely affected the cultivation of the valley. 
The Land Acquisition Officer has award- 
ed a substantial sum for the loss cf a part 
of the irrigation supply. We consider that 
the award of the Land Acquisition Officer 
is ample compensation for the value of the 
land with its potentialities and for any 
damages that may have been done by the 
diversion of the water from it away from 
the unacguired land. There is no reason to 
consider that the Land Acquisition Officer's 
estimate of the value of the buildings on 
the land acquired is too low. In the result, 
therefore, we allow the appeal with ccsts 
here and in the Court below, and restore 
the award of the Land Acquisition Officer 
in toto. The memorandum of crcas-objec- 
tions is dismissed with costs. 

Stodart, J—I concur with my learned 
brother. The diversion of the water of the 
respondent's spring had two purposes: 1. 
To intercept the water and thus render 
the lower part ofthe Lova Gardens free 
frcm malaria. 2. To provide drinking 
water to the area south of the harbour. As 
a source of drinking water, the spring could 
only be utilized in that area, but, apart 
from the scheme, which was being under- 
saken atihe time of this acquisition, that 
area was uninhabitable, or at least not 
habitable by people in such numbers as 
would require a moderately copious eupply 
of drinking water. Itis not contend that 
any other public authority or private under- 
taker except the harbour authorities 
would even have come forward to develop 
his area and make it habitable. Thus the 
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value of the respondent's spring as a source 
of drinking water—ruling out respondent's 
scheme for developing a building estate 
in his valley—arcse entirely from the anti- 
malarial scheme carried out by the harbour 
authorities and depended on the success 
of that scheme. Tomy mind, s 24, sub- 
s. 45 of Land Acquisition Act, is completely 
applicable to the facts of this case. If under | 
that section the Court is debarred from 

taking into consideration “any increase to 
the value of the land acquired likely to 
accrue from the use to which it will be put 
when acquired", what was the use to which 
at the date of this acquisition it was pro- 
posed to put this spring? Partly to drain 
the lower end of the valley. Partly by de- 
veloping and improving the south side of 
harbour, to supply with drinking water the 
persons who might possibly be lccated there. 

By Court.—Certified for two Counsel. 


N.-8. Appeal allowed. 


PATNA HIGH COURT 
Appeal frem Original Order No. 204 
of 1937 - 
July 20, 1938 

Wort, Actine C. J. AND Manosar LALL, J. 

NARAIN CHANDRA KHAN —APPLIOANT 
—APPELLANT 
versus 

JAGANNATH ACHARYA GOSWAMI 

AND oTHERS—OpPosiTs Party—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XLI, 
r. 19, s. 146—Applicability—Transfer of interest in 
dispute by appellant and allowing of appeal to be 
dismissed for default—Application for restoration 
by transferee—Transferee, if canrely on O. XLI, 
7.19 ands. 146. 

The provisions of O. XLI,r. 19, contemplate that 
the applicant who wants his appeal to be restored 
has to prove, first, that the appeal was his, and 
secondly, that he was prevented by sufficient cause 
from appearing when his appeal was called on for 
hearing. 

Where after preferring an appeal fromthe decree 
the appellant transfers his interest in the property 
in dispute and allows the appeal to be dismissed 
for default and the transferee then applies for the 
restoration of the appeal, hecannot rely upon the pro- 
visions of O. XLI, r. 19 and s. 146, Civil Procedure 
Code, as the transferee had neither filed the appeal, 
nor can it be said that his interest is identical 
with that of the original appellant. S. Sitarame- 
swami v. D. Lakshmi Narasimha <3), distinguish- 
ed. 

Appeal from gn order of the District 
Judge, Manbhum-Singhbhum, dated April 
3,1937. 


Meŝsrs. S. M. Mullick and R. S. Chattarji, 
for the Appellant. 
sir Sultan Ahmad and Messrs. S. C. 


1938 
Mazumdar and Ramgnugrah N. Sinha, for 
the Respoudertts. : 

Manohar Lall, J.—This is an appeal 
against an order of the learned District 
Judge of Manbhum Singhbhum, refusing 
to restore an appeal (which had been 
dismissed for default). under the provi- 
sions of O. XLI, r. 19, read with 6. 151 
of the Code of Civil Procedure. The ap- 
pellant, we are informed, is a transferee 
of a certain interest in a tank which 
was the subject-matter of a litigation 
between bis vendor and the respondents, 
he having purchased the rights in respect 
of that tank after the disposal of the 
suit in favour of the respondents by the 
trial Court and after the defendant (the 
vendor of tke appellant) bad preferred 
an appeal before the learned District 
Judge which was numbered as Title 
Appeal No. 55 of 1936. For some reason 
_that appeal was allowed to be dismissed 
for default of the appellant, that is to 
say, of the vendor ofthe appellant before 
us. On February 8, 1937, tke present 
appellant filed an application before the 
learned District Judge asking for restora- 
. tion cf Title Appeal No. 55 of 1936 which 
it may be noticed was dismissed for default 
on January 8, 1937. The learned District 
Judge fixed March 13, 1937, for issue of 
notice on the opposite party, and, when on 
that date he found that it was not proved 
that respondents Nos. 15 to 21 had been 
served with notices, he adjourned the 
matter till April 3, 1937, and on that date 
the then appellant filed a petition for time. 
But when the matter was taken -up for 
disposal, nobody appeared on his behalf 
and therefore the learned District Judge 
dismissed the application for restoration 
for default on the same day. The present 
appeal is against the order of April 3, 1937. 

lt is argued strenuously on behalf of 
the appellant that the learned District 
Judge had no jurisdiction to dismiss the 
a; plication for restoration, because by 
virtue of the provisions -of s. 116 of the 
Qode of Civil Procedure, the appellant 
had a right to do what his vendor could 
. have done, namely, in the present case to 
file an application for restoration under 
O. XLI, r. 19% The learned Advocate 
relies in support of his contention upon 
the decision in S. Sitasamaswami v, D. 
Lakshmi Narasimha (l; which deals wy)th 
a different set of circumstances. Jn that 
case what happened was that the appeal 


(1) 41 M 510; 48 Ind. Cas. 840; 8 L W 21; AIR 
1919 Mad. 773. s 
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to the District Judge had been filed by 
the appe:lant who had obtained a transfer 
or assignment of the interest of one of 
the parties to the litigation while the 
matter was pending in the trial Court. 
The learned District Judge had refused to 
allow the transferee to file the appeal, 
but this order was reversed by the High 
Court holding that by virtue of the pro- 
visions of s. 146 of the Code of Oivil 
Procedure the effect was that the person 
in the position of the appellant in that 
case bad an undeniable right to prefer 
an appeal which his assignor could have 
preferred. It will be noticed that in that 
case the appeal was being preferred for 
the first time by a person entitled to do 
so; be he the assignor or be he the 
assignee, but in either case it was an 
aggrieved party. In the present case the 
circumstances are entirely different, and 
I am unable to see how the appellant 
relies upon the provisions of O. XLI, r. 19 
which, as pointed out in the course of 
the argument, contemplates that the ap- 
plicant who wants his appeal to be restored 
has to prove, first, that the appeal was 
his, and, secondly, that he was prevented 
by sufficient cause from appearing when 
his appeal was called on for hearing. In 
the present case. itis admitted that the 
appeal was not filed by the present ap- 
pellant but by a different party, and it 
was open to that party when the appeal 
was called on for hearing to appear or 
nob....... I do not see how the present appel- 
lant can be heard to say that there was 
sufficient cause for the non-appearance of 


another person who was in full seizin of - 


his own litigation in his own right. If 
the case of the appellant before us is 
accepted, the interest of the person, through 
whom he claims relying upon s, 146, is 
not identical with his interest in that 
while the appellant wants to goon with the 
appeal his vendor does not or did not wish 
to prosecute it. Upon those grounds I think 
there are no merits in this appeal—whether 
it is treated as an appeal or as an appli- 
cation in revision. 

It was then argued that the appellant 
has no remedy whatsoever and that He 
must be assisted in the ends of justice, 
Apart from tke fact that it is very 
difficult to decide what the ends of justice 
are, it is impossible for this Court to give 
any relief to the appellant if he has no 
remedy in law. he has any other 
remedy by which he can reach his just 
relief, it is of conrse open to him to pursue 
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that remedy, if he is so advised, in a pro- 
e per manner in an appropriate proceeding. 

The result is that the appeal fails and 
must be dismissed with costs. 

Wort, A. C. J.—I agree. 

S. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision No. 129 of 1938 

June 4, 1938 
Atmonp, J.C. 

PASAND AND OTHBRS—PLAINTIFES— 
PETITIONERS 

versus 

FAIZ TALAB— DEFENDANT RESPONDENT 

Custom (NeW. F. P\—Alluvion—Law applicable 
—Wajib-ul-arz showing that land formed by alluvion 
belongs to adjacent ripairan owner—Such person 
becomes owner of such land as soon as it emerges from 
river, 

Where a riparian owner claims land which is 
formed by alluvion lying adjacent to his own land, 
custom is the law whichis to be appliedin such 
cases under the Bengal Alluvion and Diluvion 
Regulation XI of 1825, which was made applicable 
to the Punjab bys 3, Punjab Laws Act VI of 1872, 
and hasbeen continued in force in N.-W. F. Province 
by s. 4 of the Law and Justice Regulation VII of 1901, 
and where wajib-ul-arz of the village provides that 
such land belongs to the adjacent riparian owner, 
such person becomes the owner of it as soon as it 
emerges fromthe river, : 

O. R. P. from an order of the Additional 
Judge, Peshawar Division, dated April 19, 
1938. 

Mr. M. Mohd. Ghufran, for the Petitioners. 
Mr. K. Abdul Wahab, for the Respon- 


ent. 

Order.—The three plaintiffs, who are 
the sons of one Mashal, sued for posses- 
sion of 1 kl. 94 mls. being half of field Nos. 
9372-5 and 2372-12-5 situated in the area 
of Holi. These two numbers were formed 
by alluvion frem the river Kalpani in the 
year 1929 and 1934 and are situated oppo- 
site to land owned partly by the plaintiffs 
and partly by defendant No. 1. All the 
other owners in the shamilat cf the village 
were impleaded as pro forma parties but 
none of them appeared to contest the suit. 
Between the land of the parties and the land 
which wasrecovered from the Kalpani river 
‘was a small path which is described by the 
patwari in his evidence as shamilat land. 
It was, however, not given a separate num- 
bet in the revenue settlement of 1924-25 
and it appears to be open to no doubt 
that until the river did begin to recede, 
that path was also part of the river. The 
trial Court held that the#:plaintiffs were 
entitled to possession of the portion of the 
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alluvial land situated opposite to their field 
number. That land was demaredted by a 
Kanungo whose plan was placed on the file. 
That plan shows the area opposite the 
plaintiffs’ land to be 1 kl. 5mls. and this 
area was decreed to the plaintiffs. The 
contesting defendant appealed to the Dis- 
trict Court and the learned Additional Judge 
holding that the land was shamilat as being 
part of the bed of the river, dismissed the 
plaintiffs’ snit on tke ground that they 
could not obtain possession of it except by 
partition In the wajib-ul arz relating to 
this village it is stated that land which is 
formed by alluvion belongs to the adjacent 
riparian owner, and custem is the law 
which is to be applied in such cases under 
the Bengal Alluvion and Diluvion Regula- 
tion XI, of 1825, which was made applicable 
to the Punjab by s. 3, Punjab Laws Act IV, 
of 1872, and hag been continuec in force in 
this Province bys. : of the Law and Justice 
Regulation VII, of !901. The plaintiffs 
therefore became owners of 1 kl. 5 mls. of 
land when it emerged frem the river, and 
whatever may have been the description 
of the bed of the river in the revenue papers 
prior to that, the plaintiffs are now the sole 
owners of that plot. 

Learned Counsel for the defendant-res- 
pondent seeks to maintain the finding of 
the lower Appellate Court on the ground 
that the plaintiffs were technically not 
entitled to institute the suit. The reason 
for this was that a prior suit had been 
instituted by them against the contesting 
defendant alone. They were allowed to 
withdraw that suit with permission to 
bring a fresh suit under the provisions of 
O. XXIII, r. 1, Civil Procedure Code. 
Learned Counsel contends that the permis- 
sion to bring a fresh suit was given on 
inadequate grounds and that as there is no 
limitation for revision by this Court of any 
order of a lower Court, I should now 
exercise my powers and set aside that 
order giving permission to bring a fresh 
suit. The order giving permission to bring 
a fresh suit was givenonJune 12, 1937. 
It was certainly not open to appeal but it 
was open to revision at the Instance of 
the defendant. Hetook no steps however 
to have the order set aside I am not pre- 
pared to setit aside at this stage when the 
parties have gohe to a full trial on the 
meritsof the case. For these reasons I accept 
tlis application and setting aside the decree 
of the Appellate Court restore that of the 
trial Court granting the plaintiffs a decree 
for’ possession of 1 kl. 5 mls. of land as 
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shown in the yan prepared by the 
judicial Kanungo. The plaintiffs will have 
their csts throughout from the contesting 
defendants. 

D, Application accepted. 


RANGOON HIGH COURT 
First Civil Appeal No. 46 of 1937 
December 2, 1937 
MosELY anp DUNKLEY, JJ, 

FATIMA BIBI AND O0OTHEBS— APPELLANTS 

versus 
MA TOKE— RESPONDENT 

Civil Procedure Code (Act V of 1908), s. M— 
Finding incidental and unnecessary for decision— 
Whether can operate as res judicata. 

Section 11, Civil Procedure Code, which deals 
with res judicata, necessitates as a criterion for that 
that an issue decided should be one necessary for 
decision and should be heard and finally decided by 
the Court. 

In a suit for letters of administration, an order 
while affirming the claimant's status as the legal son 
of the deceased which was in dispute, also inci- 

` dentally contained a finding that the rival claimant, 
was a legal wife and heir of the deceased. The 
finding went on the principle that the claimant 
was entitled to a fourteen annas share in the prop- 
erty, whereas the rival claimant was only entitled 

“to a two annas share and, therefore, the former had 
better claim to letters of administration : 

Held, that the finding as to the rival claimant’s 
status was unnecessary. It was possible, of course, 
that the Judge did this ex majore cautela in case 

- his decision was reversed, but in any case it was 
unnecessary to come to a definite finding, and an 
expression of opinion would have been enough. 
As the issue proved to be merely an incidental one 
and unnecessary for decision, it could not be said 
to have been heard and finally decided, or to be 

“res judicata in a subsequent suit for a share of 

inheritance by the rival claimant, Maung Hmat 

v. Ma Htay (1), distinguished. 

F. O. A. against the decree of the District 
Court, Sagaing, in Oivil Suit No. 12 of 
1935. 

Mr. K.C. Sanyal, for the Appellants. 

Mr. K. C. Bose, for the Respondent, 


Mosely, J.—This is an appeal by the 
successful claimant for letters of adminis- 
tration, Ahmed Ali Khan, against an order 
which while affirming his status as the 
legal son of the deceased Abid Ali, which 
was in dispute, also incidentally contained 
a finding that the rival claimant, Ma Toke 
was a legal wife and heir of the deceased. 
The finding went on the principle that 
Abmad.Ali Khan was the son of the first 
wife Fatima, and entitl8d to a fourteen 
annas shareio the property, whereas Ma 
Toke was only entitled toa twé adhag 
share and therefore, Ahmad Ali Khan had 
better claim to letters of administration. 
In my opinion the finding thatMa Toke 


FATIMA BIBI v. MA TOKE (RANG) 155 


was a legal wife of the deceased was 
afinding at which it was unnecessary, 
to arrive. Itisclear that that finding was 
only arrived at because Ma Toke'’s status 
was discussed in the judgment before 
Ahmad Ali Khan’s status was discussed, 
and that again appears to have been 
merely the case because Ma Toke filed 
her application for letters a little earlier 
than Ahmad Ali Khan. The. finding as 
to Ma Toke’s status was unnecessary. 
The Judges proper course should have 
been merely to say, if necessary, that in 
his opinion on the evidence Ma Toke had 
proved her claimto be a legally married 
wife of the deceased, but that it was un- 
necessary tocometo a definite finding on 
that point, once Ahmad Ali Khan had 
proved his status. It is possible, of 
course, that the Judge did this ex majore 
cautela in case his decision was 
reversed, but in any case I think it was 
unnecessary to come to a definite finding, 
and an expression of opinion would have 
been enough s. 11, Civil Procedure Code, 
which deals with res judicata, necessitates 
asa criterion for that that an issue decid- 
ed should be one necessary for decision 
and should be heard and finally decided 
by the Court. As the issue proved to be 
merely an incidental one and unnecessary 
for decision, it cannot be said to have been 
heard and finally decided, or to be 
res judicata incase there is a subsequent 
suit for a share of inheritance by Ma Toke 
against Ahmed Ali Khan. 

The decision ia Maung Hmat v. Ma Htay 
(1) is of course easily distinguishable 
from the present case, because there the 
rival claimants were mutually exclusive 
and there was a decision in favour of one 
of them alone in the letters of adminis- 
tration proceeding, and that was held 
of colrse, tobe res judicata in a subse- 
quent suit forashare of the whole inheri- 
tance. This appeal must be dismissed 
onthis preliminary point with costs, Advo- 
cate’s fee two gold mohurs. ‘ 

Dunkley,J.—I agree. It is clear, as 
my learned brother has said, that the 
decision as regards Ma ‘Toke’s status 
was unnecessary, and therefore, it cannot 
be said to have been heard and finally 
decided. Oonsequently there was no 
ground upon which this appeal could be” 
brought. 

D. Appeal dismissed. 


os 1 R 258; 76 Ind. Cas. 492; A IR 1923 Rang. 
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PATNA HIGH COURT 
Civil Appeal No 92 of 1937 
May 5, 1938 
AgaRWALA AND CHATTERJI, JJ. 
DEB NARAIN KUNDU—Ptiaintirr— 
APPELLANT 
versus 
AMRITA LAL SIL—DEFENDANT— 
RESPONDENT 
Commission—Dispute regarding land—Local inves- 
tigation essential—Commissioner's report and map 
rejected by Court—Court should issue fresh 
Mission. R $ MEA ; 
A Court when it rejects a Commissioner's report 
is not bound to issue a fresh commission if the 
other evidence on the record is sufficient for the 
disposal of the case. Where, however, in a case a 
local investigation is essentially necessary in order 
to determine the identity of the land and a Oom- 
missioner appointed for that purposemakes a local 
investigation and submits his map and report but 
the Court rejects the map and the report as not in 
accordance with law, the Oourt should issue a 
fresh commission in the exercise of its judicial dis- 
cretion. 
©. A. from the appellate decree of the 


com- 


District Judge, Santal Parganas, dated 
ust 11, 1936. 

pi ee. N. Basu and S. Mustafi, for 
Appellant. 

ae B. N. Mitter, M. Rahman and 

Ajit Kumar Mitter, for the Respon» 

dent. 


Chatterji, J.—The subject matter of the 
dispute which has given rise to this appeal 
is a strip of land lying within the Madhu- 
pur Municipality. The land adjoins the 
plaintiff's house and is claimed by him to 
be a part of his holding. In December 1932 
he applied to the Chairman of the Muni- 
cipality for permission to erect a building 
on the land, The Municipality rejected his 
peution, denying his title to the land and 
claiming it as a public road. Hence the 
plaintiff brought the present suit for a 
declaration of his title and confirmation of 
possession over the disputed land. The suit 
was contested substantially on the ground 
that the land in suit is not the property of 
the plaintiff but a public Municipal road. 
The learned Subordinate Judge who tried 
the suit dismissed it, holding that the 
plaintiff failed to prove his title and that 
the disputed land was being used as a 
public xoad. On appeal to the learned 
Deputy Commissioner, Santal Parganas, he 
confirmed the decision. Hence this second 
appeal by the plaintiff. 

The plaintiff claims title to the disputed 
land on the basis of (1) a sale-deed Ex. 2 
executed on April 20, 1920, by one Mr. 
Monnier, and (2} a mourasi mokarrari deed 
Ex. 4 executed on January 23, 1891, by the 
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thén proprietor of moyza Sheikbpura, both 
in favour of the plaintifs predecessor. 
Both these deeds Ex. 2 and Ex. 4 com- 
prise practically the same area, about 41 
bighas, The later deed Ex. 4 had the effect 
of converting what was mulraiyati intérest 
acquired from Mr. Monnier by the earlier 
deed Ex. 2 into a muurasi mokarrari tenure. 
The disputed land lies on the boundary be- 
tween two mouzas Madhupur and Sheikh- 
pura, both of which are within the 
Madhupur Municipality, mouza Madbupur 
being to the west of Sheikhpura. In both 
the deeds Exs. 2 and 4, boundaries of the 
lands are given and the plaintiff claims 
that the disputed land falls within the area 
comprised within these boundaries. To as- 
certain the identity of the disputed land the 
plaintif prayed for a local investigation 
by a survey knowing Commissioner. The 
learned Subordinate Judge allowed this 
prayer by his order dated November -28, 
1933, which runs thus : 

“Parties represented Plaintiff applies for the 
deputation of an Amin Oommissioner to survey 
the land in suit and prepare a map showing the 
position of the disputed land in relation to the 
lands covered by the patta granted by the Ghatwal 
of Pathrole and the deeds of relinqdishment of 
the previous holders of the land, also whether the 
land falls within the road of the present survey 
map. Babu Hem Chandra Ghose, Retired Kanungo, 
is appointed Commissioner to do this. He will, in 
addition, compare the location of the land in suit 
in the map of the 1905 settlement and after con- 
sulting the roads of that settlement prepare a 
map showing how the land wasthen recorded. He 
will also by actual measurement on the spot locate 
the exact position of the land in suit in the Muni- 
cipal town map prepared at the time. Mr. Haves 
was the Ohairman of the Madhupur Municipality. 
Fix December 21, 1933, for his report. Plaintiff 
to deposit Rs. 25 as the cost of the Oom- 
mussloner, 

The Commigsioner appointed made a local 
investigation and submitted his map and 
report from which it is pretty clear that 
the disputed land falls within the bounda- 
ries mentioned in the plaintiff's title deed 
Ex. 4. He appears to have followed the 
direction of the Court as given in the order 
quoted above. To fix the identity of the 
disputed land the northern and western 
boundaries are particularly important. On 
the north there is Railway B Class land 
about which there can be no uncertainty. 
On the west there are at present the 
Weslyan Church and Priya Villa. The 
Commissioner asgertained that these were 
formerly Bishun Dayal Sah’s land which 
tallies with the western boundary mentioned 
in Ex. 4. No objection was taken by either 
side to the correctness of the Commissioner's 
map and report. The learned Subordinate 
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Judge declined to acfon his map and report 
on the ground that the located Bishun Dayal 
Sahb’s land on the western boundary, rely- 
ing on enquiries on the spot. Having dis- 
carded the map and report, the learned 
Subordinate Judge proceeded to discuss the 
evidence in the case and came to the find- 
ing that the plaintiff failed to connect the 
disputed land with his title deeds Exs. 2 
and 4. This finding has been confrmed by 
the learned Deputy Commissioner in appeal. 
To my mind the learned Subordinate Judge 
committed an error of procedure, Under 
0. XXVI, r. 16, Civil Procedure Code, 
a Commissioner, unless otherwise directed 
by the Court, may examine the parties or 
witnesses. Under O. XXVI, r. 10, the evidence 
taken by him isto be reduced to writing 
and the evidence so recorded shall be sub- 
mitted with the repcrt and shall form part of 
the record. The Commissioner ifhe examin- 
ed witnesses on the spot should have re- 
duced their evidence to writing. When the 
Court found that his report was not in 
accordance, with law it should have ordered 
a fresh investigation. It is true that a Court 
when it rejects a Commissioner's report is 
not bound to issue a fresh commission if 
the other evidence on the record is suffi- 
- cient for the disposal of the case. In the 
present case a local investigation was essen- 
tially necessary in order to determine the 
identity of the land. The Commissioner's 
map was an important piece of evidence 
in support of the plaintiff's case and the 
learned Subordinate Judge when he rejected 
the map and report should have, in the 
exercise. of his judicial discretion, issued a 
fresh commission. The learned Deputy 
Commissioner in appeal also did not at all 
consider the map and report, and in decid- 
ing the question of the plaintiff's title pro- 
ceeded on the same grounds as the learned 
Subordinate Judge did. - 

The learned Subordinate Judge upon 
consideration of the oral and documentary 


evidence came to the conclusion that the: 


disputed land was being used as a public 
road for a longtime. Even assuming that 
the plaintiff proved his title to the disput- 
ed land, yet ifit is found as a fact that 
the disputed land is being used by the 
public as a road for a long time openly and 
as a matter of right, it may be inferred 
that there was an implied dedication ef the 
land for the use of the public. In that case 
the land would become a public road Sind, 
as is provided in s. 58, Bihar and Orissa 
Municipal Act, would vest in the Munici- 
pality. The plaintiff's suit must then fail, 
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The learned Deputy Commissioner . in his 
judgment does not at all deal with this, 
aspect of the case. If he had done so and 
had come to a clear finding on the point, 
the appeal might have been concluded by 
this finding of fact. Under the circumstan-: 
ces the proper order, in my opinion, would 
be to set aside the decree passed by the 
Courts below and remand the suit to the 
trial Court for disposal according to law 
after issuing a fresh commission for local 
investigation. Costs will abide the result. 
Agarwala, J.—I agree. 
S. Case remanded. 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision No. 23 of 1938 
May 25, 1938 
Mir AHMAD, J. 
DASSA RAM LAKHMI DAS AND oranrs— 
PETITIONERS 


versus 
Hakim Sayed ZAFFARYAB ALI— 
RESPONDENT 

Practice—Small Cause suit—Recording of evidence. 

In a Small Cause suit it is not enough thet the 
Judge should refer to the evidence in his judgment. 
It is mandatory that he should make a separate 
memorandum of the evidence given by each witness 
and shall sign it. : 

O. Rev. from judgment and decree 
of the Small Cause Oourt and Sub-Judge, 
4th Glass, Abbottabad, District Hazara, 
dated January 4, 1933. , 

Mr. L. Mela Ram, for the Petitioners, 


Order.—Dassa Ram and others brought 
a suit against Hakim Sayed Zaffaryab Ali 
for recovery of Rs. 100. The suit was heard 
by the Judge, Small Cause Court, Abbott- 
abad who dismissed it. The plaintiffs 
have comeup on revisionto this Court. 
On going through the record I find that 


there isthe plaint, the pleas and the 
judgment. There is no abstract of the 
evidence of the witness or witnesses 


heard by the Court. Under s. 17, Provin- 
cial Small Cause Courts Act, the procedure 
prescribed in tbe Oode of Civil Procedure, 
1903, is to be followed in a Court of Small 
Causes. Order XVIII, r. 13, Oivil Procedtre 
Code prescribes that in case ia whieh 
appeal is not allowed, it shall not be neces- 
sary to take down the evidence of the 
witnesses in writing at length; but the 
Judge as his examination of each witness 
proceeds shall make a memorandum of the 
substance of what he deposes and such 
memorandum shall be written and signed 


t 
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by the Judge and shall form part of the 
record. ` 

* Jn my opinion itis not enough that the 
Judge should referto the evidence in 
his judgment. it is mandatory that he 
should make a separate memorandum of 
the evidence given by each witness and 
shallsign it. In this case the trial Judge 
has nct complied with the requirements of 
O. XVII, r. 18, Oivil Procedure Code, 
read with s. 17, Provincial Small Cause 
Courts Act. I, therefore, accept the 
petition, set aside the decreeof the trial 
Judge and remand the case to him with 
the direction that he should proceed 


according to law. Costs to follow the 
event. 
D Case remanded. 


LAHORE HIGH COURT 
Second Civil Appeal No. 923 of 1936 
January 29, 1937 
ABDUL Rasut, J. 
AMAR NATH— PLAINTIFE—ApPPELLANT 
versus 
RAM RAKHA AND ANCTHER—DEFENDAN T 
— RESPONDENTS 

Adverse possession—Defendant building on land in 
dispute more than 12 years before suit for possession 
by plaintiff —Pre-emption suit by defendant against 
plaintiff less than 12 years before suit—Land in dis- 
pute, subsequently discovered to be included in pre- 
emption land — Whether amounts to admission of 
plaintiff's title ta land in_dispute—Time for adverse 
possession, when runs — Defendant, held got title by 
adverse possession. 

After building a house in 1919, on the land claimed 
by the plaintiff as his own, the defendant wasin 
possession for over 12 years till the date of suit in 
1932. Lessthan 12 years before the suit (i. e., in 
1920) the defendant had sued the plaintiff for posses- 
eion of certain land by pre-emption. Subsequently it 
was discovered that this land included the land in 
dispute. In the suit for possession filed by the plain- 
tiff: 

Held, that the fact that theland in dispute was 
included in the pre-emption suitdid not show that 
there was any conscious admission by the defendant 
of the plaintiff's title tothe land in dispute and that 
by putting the building on the land the defendant 
claimed the site as his own and that his adverse 
possession started from that date and not from the 
date of the institution of the previous suit for pre- 
emption. The criterionof adverse possession is whe- 
ther a person possesses land claiming it as his own; 
if he does, he must be held to be in adverse possession, 
Muhammad Bakhsh v. Nathu (1), distinguished. 
Maqbul Ahmad v. Ferhat Ali (3), referred to. 
Abdul Rasheedv. Janki Das (2), Allak Dad v. Fazal 
Dad bi and Secretary of State v. Debendra Lal Khan 
(5), relied on. 


S. 0. A. from a decree of the Additional 
District Judge, Ferozepore, dated May 8, 
1936. 
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Messra. Shamair Chand and Inder Dev, 
for the Appellant. À 

Mr. Achhru Ram, for the Respondents. 

Judgment.—This appeal arises out of 
an action instituted by Amar Nath for 
possession of a piece of land measuring a 
little over 7 marlas on the ground that it 
belonged to him and had been encroached 
upon by Ram Rakha, defendant- respondent. 
In the alternative Amar Nath asked for a 
permanent injunction ordering Ram Rakha, 
defendant No. 1, to close the ventilators 
and parnalas opening towards the land of 
the plaintif. The trial Court passed a 
degree for possession of the land in 
dispute in favour of the plaintiff and 
ordered the demolition of any buildings. 
existing thereon. Ram Rakha, defendant, 
preferred an appeal in the Court of the learn- 
ed District Judge. The learned District 
Judge accepted the appeal and dismissed 
the plaintiff's suit on the ground that Ram 
Rakha had been in adverse possession of 
the land in dispute for a period exceeding 
12 years. Against this decision the plaintiff 
has preferred a second appeal to this Court. 
The land in disputeis under a building. 
It has been held by the learned District 
Judge that this building was completed 
by tbe end of 1919. The present suit was 
instituted by the plaintiff on July 8, 1932. 
It is clear, therefore, that Ram Rakha, 
defendant, had been in possession of the 
site in dispute for more than 12 years at the 
time of the suit. 

It appears that Amar Nath, plaintiff, 
bought 27 kanals 19 marlas of land in the 
year 1919. This plot is contiguous to the 
site in dispute towards the west. Ram Rakha, 
defendant, sued for possession of this area 
of 27 kanals 19 marlas by pre-emption, and 
this suit was instituted on July 9, 1920, It 
was subsequently discovered that this area 
of 27 kanals 19 marlas includes 7 marlas of 
land which is in dispute in the present case. 
lt was strenuously contended by the learned 
Counsel for the appellant that by instituting. 
this suit for preemption Ram Rakha, 
defendant, had admitted the title of the 
plaintiff with respect to the 7 marlas now 
in dispute, and that this admission by Ram 
Rakha cancels the effect of any overt act 
of adverse possession that he had committed. 
It wasurged that the adverse possession 
of Ram Rakha therefore commenced on 
July 9,1920, and as the present suit was 
instituted on July 8, 1932, Ram Rakha bad 
not been in adverse possession for a period 
exceeding 12 years onthe date of the insti- 
tution of the present suit. Reliance was 
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placed in this conngabion on a Division 
Bench ruling -of this Court reported in 
Muhammad Bakhsh v, Nathu (1), where it 
was held that: 

“An admission of another's title by a person claim- 
ing land adversely cancels the effect of any overt 
act that he has committed and it cannot be infer- 
1ed or presumed that that admission carries with it an 
assertion of adverse title.” 


In my opinion Muhammad Bakhsh v. 
Nathu (1), is of no assistance to the appel- 
lant. In that case the learned District 
Judge had held that the plot in dispute 
belonged to the plaintiffs and had been 
in their possession within the last 12 years. 
It was contended on behalf of the defen- 
dants that by attempting to build a wall 
in the year 1909 the defendants had asserted 
their adverse title. It was held that sub- 
sequent to the attempt made by the de- 
fendants to build the wall, they had ad- 
mitted the title of the plaintiffs during 
the course of a criminal case and therefore 
the attempt to build a wall did not make 

„the possession of the defendants adverse 
from the time when that attempt was made. 
In the present case, there is a finding of 
fact given by the learned District Judge 
that the building erected by the defendant 
on the land in dispute was completed by 
the end of 1919, The defendant in the 
suit for pre emption had given the khasra 
numbers of the eutire land purchased by 
Amar Nath, plaintiff. This consisted of an 
area of 27 kanals 19 marlas. The fact 
that this areaincluded 7 marlas which is 
now in dispute, doss not show that there 
was any conscious admission by the defen- 
dant of the title of the plaintiff to the 
7 marlas which form the subject-matter of 
the present litigation. It was held in 
Abdul Rasheed v. Janki Das, 66 Ind. Cas. 
$41 (2), that: 

“Where a person wrongfully in possession admits to 
the rightful owner that he disclaims all interest in 
the property in his possession, but does not volun- 
tarily abandon or relinquish posgession, the admission 
does not affect the relation between them so as to 


convert what was previously adverse possession into 
possession of another character.” 


In the present case it is not necessary 
to affirm in full the proposition enunciated 
ja Abdul Kasheed v. Janki Das, 66 
Ind. Cas. 941 (2). It is sufficient to hold that 
there was no conscious admission of the 
ownership of the plaintiff with respect to 
the site In dispute in tle plaint of the 
pre-emption suit brough? by Ram Rakha 
with respect of 27 kanals 19 marlas of lad. 


(1) A I R 1928 Lan, 317; 106 Ind. Cas, 814. 
(2) 66 Ind. Gas, 941; A TR 1922 Oudh 24; 90 LI; 
4UPLR(O) ôl. 
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It was next urged by thé learned Counsel 
for the appellant that each party was 
labouring under a mistake of fact, that at 
the time of the preemption suit the 
plaintiff was under the impression that the 
land in dispute belonged to him and tle 
defendant was under the impression that 
the land in dispute was his property. It 
was maintained that in these circumstances 
there was no conscious adverse possession 
by the defendant that the plaintiff's title 
to the land remained intact till July 9, 
1920. Reference was made in this connec- 
tion to a Single Bench ruling of the 
Oudh -Court reported as Maqbul Ahmad v. 
Farhat Ali, 66 Ind. Cas. 461 (3), where it 
was held that: 

“Where the parties hold possession of wrong plots 
in ignorance of the title of the other party, then 
both must be held to be labouring under a mistake of 
fact, and when restoration of one party takes place 
to his original possession, he cannot recover from the 
other without surrendering the benefit which he 
derived under the mistaken act.” 

This ruling, in my opinion, has no rele- 
vancy to the facts of the present case. It 
was laid down by a Division Bench of the 
Punjab Ohief Court in Allah Dad v. Fazal 
Dad, 46 Ind. Cas. 964 (4), that : 

“The cirterion of adverse possession is whether a 
person possesses land claiming it as his own; if he 
does, he must be held to be in adverse possession.” 


By putting up a building on the site in 
dispute, the defendant claimed this site as 
his own. His adverse possession started 
from that date, even though he may have 
been under the impression that the land 
belonged to him. The observations of 
their Lordships of the Privy Oouncil in 
Secretary of State v. Debendra Lal Khan 
(5), lead to the same conclusion. I am 
therefore of the opinion that in view of 
the findings of fact given by the learned 
District Judge, it must be held that the 
defendant was in adverse possession of the 
land in dispute from December 1919 till 
July 8, 1932. For the reasons given above, 
I affirm the decision of the Court below 
and dismiss this appeal. In view of 
all the circumstances of the case, I leave 
the parties to bear their own costs in 
this Court. 

D. Appeal dismissed. 


ae 66 Ind, Cae. 461; AIR 1922 Oudh 152,80 LJ 


"i 46 Ind. Cas 964; A I R 19:8 Lah. 303. 

(5) 61 O 262: 147 Ind. Oas. 545; A IR 1934 P C 23; 
6LIA78:6R P O 49%; 11O W N96; 66 M L3°134; 
(1934) M W N 165; 39 L W 257; 36 Bom. L R 249: 
PUYA 285; (1934) A L J 153; 59 0L J 
(P 0). 
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BOMBAY HIGH COURT 
Second Qivil Appeal No. 304 of 193 
December 8, 1937 
BROOMFIELD AND Sen, JJ. 
MOHANLAL BAPALAL SHAH—Puraintter 
—APPELLANT 
versus 
BOROUGH MUNIOIPALITY, 

AHMEDABAD—Dzgranpant—-ResponDEnt. 

Bombay Municipal Boroughs Act ‘XVIII of 1925), 
s. 68 (1) (d)—Wateri supply cut off by Municipality 
during some hours at night due to shortage of water — 
House in Municipal area catching fire and burnt down 
there being no water in mains for fire engine—Case 
is of non-feasance and Municipality not liable for 
damages. S 

Where due to the shortage of water a Municipality 
has cut off water supply during certain hours at 
night to prevent waste of water and a house in the 
Municipal area catches fire and is burnt down mainly 
due to the fact that there being no water in mains the 
fire engines could not get water, the case is of non- 
feasance and not of misfeasance and the Munici- 
pality is not liable for damages. Dholka Town 
Municipality v. Desaibhai (1) and Borough of Bathurst 
v. Macpherson (2), explained. Municipality of Pictou 
v. Geldert (3), referred to. Atkinson v. Newcastle 
Waterworks Qo, (4), relied on. Couch v. Steel (5), 
held dissented from in Atkinson v. Newcastle Water- 
works Co. (4). 

S. C. A. against the decision of the Dis- 
trict Judge, Ahmedabad, in Appeal No. 71 
of 1933. 

Mr. HA. D. Thakor, for the Appellant. 

Messrs, N. H. Bhagvati and R. M. Shah, 
for the Respondent. 

Broomfield, J.—This is a second appeal 
from a decree of the District Judge of 
Ahmedabad, dismissing a suit brought by 
the appellant against the Ahmedabad 
Municipality in the following circumstances: 
The appellant had a shop at Ahmedabad. 
On the night of June 20-21, 1929, the adjoin- 
ing house caught fire und the fire spread 
to the appellant’s house and it was destroy- 
ed. There was some dispute at the trial 
as to the time when the fire broke out, the 
time of the arrival of the fire engines and 
the time when water was available to put 
out the fire. We are not now concerned with 
these questions. The District Jadge has 
found as a fact that there was no delay 
or negligence on the part of the Municipal 
servants either inthe fire brigade depart- 
ment or in the water supply department. 
He found, agreeing with the trial Court, 
that that Municipality was guilty of negli- 
gence, but the negligence consisted in this 
that shortly before that time an order had 
been passed, to prevent waste of water, as 
jt appears, that the water supply should 
be cut off from 10 P.M. at night until 
5a. m. in the morning. It js common 
ground that the spreading of the fire to 
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the plaintiff's shop aad the damage caused 
to it were due to the fact that water could 
not be obtained from the mains for about 
half an hour after the arrival of the fire 
engines. 

The trial Judge held that the Munici- 
pality Lad been guilty of a breach of the 
duty imposed upon it by s. 68 (1) (d), 
Bombay Municipal Boroughs Act, 1925, that 
is the duty of making reasonable and ade- 
quate provision for extinguishing fires and 
protecting life and property when fires 
occur within the Municipal limits. He took 
the view that this breach of duty gave 
the plaintiff, who had been damaged there- 
by, aright of bringing an action for damages. 
He relied on Dholka Town Municipality 
v. Desaibhat (1) for the propcsition that 
the exemption from liability of local bodies 
on the ground of non-feasance is confined 
to neglect of highways. He thought that 
there was no general rule that a public or 
salutory authority cannot be sued for non- 
feasance. On appeal the learned District 
Judge disagreed with this view. He found, 
as I have said, that the Municipality bad 
negligently failed in its duty tomake an 
adequate and reasonable provision for ex- 
tinguishing fire, but he also held that it 
was not liable to make good the loss be- 
Cause it wasa case of non-feasance and 
not misfeasance, and, therefore, according 
to his view of the Jaw, no action lay. In 
our opinion the view of the law taken by 
the learned District Judge is correct. In 
Dholka Town Municipality v. Dvsaibhat 
(1), the facts were that a drainge channel 
had been made by Government for the 
convenience of the Municipality of Dholka. 
Owing to some default on the part of the 
Municipality, the water instead of flowing 
along the channel so made flowed across the 
road into the plaintiff's field and caused 
damage to the plaintiff. The plaintiff 
then sued to recover damages and the 
Municipality contended that they were 


not liable inasmuch as the damage 
arose from non-feasance and not from 
misfeasance. This contention was 


overruled. The judgment of Scott, C. J. 
in the appeal is ashort one. All he says 
on the point of the liability of the Munici- 
pality is this (p. 1036: 

“It is contended on behalf of the appellant that 
the Municipality are under no liability in respect 
of he damage cauSed to the plaintiff, because it is 
a matter arising from non-feasance and not from 
misfeagance. But tLe exemptiou from liability of 

(1) 15 Bom. LR 1034; 21 Ind, Oas. 847; A IR 1914 
Bom. 198; 38 B 116. 

*Page of 15 Bom. L, R.—[#d.} 
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local bodies on the graf of non-feasance 18 con- 
fined to neglect Sf highways, and does not apply to 
drainage works carried out by the local bodiesfor 
their convenience, which they are bound to main- 
tain in a proper state of repairs so that they shall 
not be a nuisance to the neighbouring owners. 
This appears from the judgments of the Privy 
Council in Borough of Bathurst v. Macpherson (2) 
and Municipality of Pictou vy Geldert (3). 

The facts in Borough of Bathurst v. 
Macpherson (2) were that a Municipal body 
which was responsible for the roads had 
failed to keep them in repair with the 
result that a hole was caused in the high- 
way and the plaintiff in that case who was 
tiding on horse-back on the highway fell 
into the hole and was injured. It was held 
by the Privy Council that the local body 
by their negligence had created a nuisance 
in the highway for which they would be 
liable apart from their statutory duty. 
Consequently the local body was not only 
liable to an indictment for the nuisance 
but was also liable to an action by the 
plaintiff who had sustained direct and 
particular injury. Therefore, a8 was point- 
ed out in a later case, Municipality of 
Pictou v. Geldert (3), in which Borough of 
Bathurst v. Macpherson (2) was considered 
it was really not a case of non-feasance 
but of misfeasance amounting to a public 
nuisance. That being so, the law applic- 
able was the law governing public nuisances. 
The facts in Dholka Town Municipality v. 
Desaibhai (1) were somewhat similar, and 
the same principle could be applied. In 
Municipality of Pictou v. Geldert (3) the 
Proposition laid down by the Privy Council 
was that : 

“Public corporations to which an obligation to 
keep public roads and bridges in repairs has been 
transferred are not liable to an action in respect of 
mere non-feasance, unless the Legislature has shewn 
an intention to impose such liability upon them.” 

In that case an action was brought for 
damages for the injuries caused by the 
neglect of the Municipality to repair the 
bridge. It was held that this was mere 
non-feasance and that no action lay. It is 
clear, therefore, from the, perusal of the 
authorities on which the Oourt relied in 
-Dholka Town Municipality v. Desaibhai (1) 
that the judgment went further than was 
necessary and probably further than was 


intended in saying that the exemption 


from the liability of local bodies on the 
ground of non-feasance js confined to 
neglect of highways. What was really 
decided in that case was that where ther 
a (1879) 4 A O 256; 48 LJ PO 61; 41.LT 


(3) (1893) A O 584; 63 LJ PO37;1R 447;69 LT 
510;42 W R 114, 
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has been non-feasance which has resulted 

in a public nuisance, then an actioh will e 
lie on proof of particular damage. The 

learned Advocate who appears for the ap- 

pellant has argued that in this case also 

the Municipality have really been guilty of 

misfeasance because they had not merely 

neglected to keep the water mains in order. 

In fact they had not neglected to do that 

at all. They did a positive act, that is, the 

cutting off of the water, and that, it is 

contended, should be regarded as mis- 

feasance which brings the case within the 

rule laid down in Borough of Bathurst v. 

Macpherson (2) and Dholka Town Munici- 

pality v. Desaibhai (1). The facts, however, 

are aot at all similar, and unless we were 

to adopt a definition of a public nuisance 

which would appear unreasonable and far- 
fetched, and for which no authority has been 
cited, it would be impossible to say that 

the failure to provide an adequate water 

supply, or to put it the other way, the 
cutting off of the water supply for certain 
hours of the night amounts to a public 
nuisance. It should be noted that there 
was a shortge of water at the time and 

the Municipatity in making the orders 
complained of acted on the advice of a 
Government expert. 

A case in which the facts were very 
Similar is Atkinson v. Newcastle Water- 
works Co, (4). That was a case in which 
a Waterworks Oompany had undertaken 
to supply a town with water and had in- 
cidentally undertaken certain special 
obligations as to provision of fire plugs 
and as to keeping the water pipes 
connected with the fire plugs charged with 
water at a certain pressure. That is to say, 
the Waterworks Company in that case had 
undertaken a duty similar to that which 
the Municipality undertakes under s. 68, 
Bombay Municipal Boroughs Act, 1925. In 
that case, as in the present case, a fire 
broke out. The plaintiff bad a house with- 
in the Company’s limits and near one of the 
fire plugs; but the pipes connected with 
the plug were not charged with the pressure 
required under the agreement, and in 
consequence of this, as the supply of water, 
was insufficient, the house was burnt down. 
It was held that the plaintiff had no right 
of action. It is true that the decision of 
the Court tarned partly on the fact thatit 
was private Company and also on the fact 
that there was a provision for a penalty 
in that case which was regaxded as indicat- 


a (1877) 2 Ex. D 441; 48 L J Ex, 775; 36 L T 761i 
95 W R 794. 
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ing the intention of the Legislature that 
there should be no right of action. Under 
the Bombay Municipal Boroughs Act, 1925, 
no penalty is provided. There is only 
s. 218 which provides machinery for getting 
the statutory duty performed by an ap- 
plication to the Commissioner. Nevertheless, 
as the learned Advocate for the appellant 
himself appeared to admit, the case can 
hardly be distinguished on those grounds. 
Lord Cairns, D. C. at p. 445* of the report 
says : 

“Now, a priori, it certainly appears a startling 
thing to say that a company undertaking to supply 
a town like Newcastle with water, would not only 
be willing to be put under this parliamentary duty 
to supply gratuitously for the purpose of extinguish- 
ing fire an unlimited quantity of water at a 
certain pressure, and to be subjected to penalties 
for the non-performance of that duty, but would 
further be willing in their contract with Parliament 
to subject themselves to the liability to actions by 
any number of house-holders who might happen to 
have their houses burnt down in consequence; and 
it is, a priori, equally improbable that Parliament 
would think it a necessary or reasonable bargain to 
make. In the one case the undertakers would know 
beforehand what they had to meet as the consequence 
of their neglect, they would come under definite 
penalties; in the other, they would virtually become 
gratuitous insurers of the safety from fire, so far as 
water is capable of producing that safety, of all 
the houses within the district over which their 
powers were to extend.” | , 

The result of holding that an action lies 
in the present case would be that the 
Municipality would be placed in the posi- 
tion of being gratuitous insurers of the 
safety of all the houses within the Muni- 
cipal limits. It seems extremely improb- 
able that that should have been intended 
by the Legislature. In an old English case, 
Couch v. Steel (5), a broad general pro- 


. position had been laid down that wherever 


a statutory duty is created, any person, 
who can show that he bas sustained injuries 
from the non: performance of that duty, can 
bring an action for damages against the 
peracn on whom the duty is imposed. But 
all the learned Judges who decided Atkinson 
v. Newcastle Waterworks Co. (4) disapprov- 
ed that proposition. On the other hand 
tha learned Advocate for the appellant has 
not been able to cite any case which really 
supports his view that the action of the 
Municipality in cutting off the water can 
be regarded as a misfeasance of a kind 
which gives the plaintif a right of avtion 
for damages. The appeal is dismissed with 
costs. 
Sen, J.- I agree. 


Appeal dismissed. 


8. 
(5) (1854) 23 LIMB 121; 3 BL& EL 402;2CLR 


940; 18 Jur. 515; 2 W R 170. 
*Page of (877) 2 Bx. D.— [Bad] 


COLLECTOR OF PESHAWAR V. ABDUL MAJID (PESH.) 


17710 


PESHAWAR JURLGIAL COMMIS- 
SIONER'S COURT 
Civil Appeal No. 13:/571 of 1937 
l May 26, 1938 
ALMOND J C. 
COLLECTOR or PASHAWAR-—DRORER- 
HOLDER—APPELLANT 
versus 
ABDUL MAJID AND ANOTHER~—— 
RESPONDENTS 
Criminal Procedure Code (Act V of 1898), s. 386 
as amended in 1923 —Magistrate issuing warrant to 
Collector to realize fine from accused's immovable 


property—Warrant should be accepted as decree by 
Civil Court. 

The plain reading of s. 386, Oriminal Procedure 
Oode, as it now stands after its amendment of 1923, 
is that the warrant which is issued to the Collector 
by a Magistrate authorising him to realize fine 
from accused's immovable property must be accept- 
ed as a decree by the nearest Civil Court compet- 
ent to execute it. Civil Rev. No. 161 of 1937 and 
Emperor v. Milkha Singh (1), relied on. 


CO. A. against the order of the Senior 
Sub-Judge, Peshawar, dated June 25, 1937. 
Lala Jaggan Nath, for the Appellant. 
Judgment.—The two respondents were 
convicted of a criminal offence and sen- 
tenced to fines totalling Rs. 50,000. In order 
to realize that fine, the Magistrate issued a 
warrant to the Collector authorizing him to 
realize the amount from their immovable 
property under s, 386, Criminal Procedure 
Oode. The Collector then applied for execu- 
tion of the warrant in the Court of the Senior 
Sub-Judge, Peshawar. The Senior Sub- 
Judge refused to entertain the application on 
the ground that the proceedings had to be 
taken before the Magistrate and not before 
a Civil Court, and he referred in this 
connection to the commentary in Sohoni’s 
Oriminal Procedure Code, 1931 edition, 
s. 386, Notes 8, lland 15. It is clear that 
these Notes have no application to the 
facts ci the present case. They all refer 
to cases where movable property bas been 
distrained and the cases which are cited 
relate to a date prior to the amendments 
of the Criminal Procedure Code made in 
1923. Prior to-that date it was only 
possible to realize a fine by distress and 
sale of movable property. By the amend- 
ments of 1923 it was made lawful to pro- 
ceed against the immovable property also. 
The plain reading of the section asit now 
stands is that the warrant which is issued 
to, the Collector must be accepted as a 
decree by the nearest Civil Court compe- 
tent to execute it. I have already held to 
this effect in QOivil Revision Nv. 161 of 
1937 decided on November 13, 1937, There 
issalso a case of the Lahore High Court 


1938 


reported in Emperor v. Milkha Singh (1), in 
which proceedings ea similar warrant 
against Immovable property were held in a 
Civil Court. For these reasons I accept this 
appeal and setting aside the order of the 
Senior Sub-Judge, direct that he proceed 
with the exucution of the warrant accord 
ing to the provisions of s. 386 (3), Criminal 
Prooedure Code. No. costs in this Court. 

D. Appeal accepted. 

(IJA IR 1929 Lah. 667; 119 Ind. Oas. 227; (1929, 
T Oas. 212; 30 Or. L J 1006; Ind. Rul, (1929) Lah. 





MADRAS HIGH COURT 
Second Civil Appeal No. 672 of 1933 
April 26, 1937 
VARADAOHARIAR, J. 
SEORETARY or STATE APPELLANT 
VETSUS 
LOKANATHA BEHARA AND ANOTHER 


—RESPONDENTS 

Limitation Act (Act IXof 1908), Sch. I, Art, 120 
—Scope—Dispute regarding possession of land be- 
tween plaintiff and his father in 1909—Order under 
8. 146, Criminal Procedure Code (Act V of 1898)— 
Land leased and proceeds to be deposited in treasury 
—Father dying in 1915—Notice by plaintiff to Col- 
lector in 1917, for payment of money deposited— 
Plaintiff's right not denied—Sutt to recover amount 
deposited from 1910 t01917—Government held stake- 
holder—Art. 120 held applied and suit not barred. 
| ln 1909, there were disputes between the plaint- 
iff and his father as to the possession of certain 
lands, the father claiming them to be his self-acqui- 
sition and the plaintif claiming them to be ances- 
tral property in his possession. To avoid a breach 
of the peace, the Magistrate passed an order under 
8. 146, Oriminal Procedure Code, early in 1910, but 
instead of appointing a Receiver to manage the 
property, the Magistrate got the lands cualti- 
vated by somebody else and the sale-proceeds were 
being deposited in the treasury. The father died 
somewhere about 1915. In 1927, the plaintiff 
sent a lawyer's notice to the Oollector asking 
for payment of the money alleged to represent the 
income deposited in treasury during 1910 to 1917, 
and threatened to sue in default of payment. The 
Qollector as usual replied that the threatened suit 
would be awaited. The plaintiff's right was not 
denied at any earlier stage. Plaintiff then filed a 
sult: 

Held, that asthe only dispute was between the 
father and the son and on the father's death the son 
became undisputedly entitled to the property, it was 
not. necessary to file a suit to obtain a declaration: 
- Held, also that though the Government might 
not be regarded as a trustee within the meaning of 
s. 10, Limitation Act, they wereat least in the posi- 
tion of stakeholders and never claimed to hold the 
money for themselves. Article 120, therefore, applied 
to the suit and the suit was not barred by limitation 
as there was no denial of the plaintiff's right , by 
Government more than six years of the date of suit, 
Even if the Collector's reply to plaintiff's notice 
could be regarded as denial, the suit was” within 
time. Bolo v. Koklan (1), relied on, 

S. 0. A. against the decree of the Sub- 
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Judge, Berhampore, in A. 8. No. 56 of 1932. 

The Government Pleader, for the Appel 
lant. 

Judgment.—This second appeal arises 
out of a somewhat unusual claim, but the 
Courts below have found in the plaintiff's 
favour on the facts. The main point for 
determination inthe second appeal is the 
question of limitation. 

In 1909 there were disputes between the 
plaintiff and his father as to the possession 
of certain lands, the father claiming them 
to be his self-acquieition and the plaintiff 
claiming them to be ancestral property in 
his possession. To avoid a breach of the 
peace, the Magistrate passed an order 
under s. 146, Criminal Procedure Code early 
in 1910, but instead of appointing a Receiver 
to manage the property, he asked the 
village karji, defendant No. 2, to look after 
the lands. The village karji deposes that 
he looked after the lands only for one or 
two years and that thereafter the Magis- 
trate got the lands cultivated by some- 
body else and the sale proceeds were 
being deposited in the treasury. On 
account of acts of violence committed by 
the plaintiff on his father's tenants, the 
plaintiff was sentenced to imprisonment for 
about a year about this time and after he 
came out of the jail he says he went ona 
pilgrimage. When exactly he returned or 
how long he was absent from the village, it 
is not possible from the evidence to say. 
The father appears to have died 
somewhere about 1915. In some manner, 
which it is not now necessary to examine, 
the actual possession of the lands seems 
to have somehow been obtained by certain 
mortgagees from the Magisterial authorities. 
The present suit relates to the moneys 
alleged to represent the income deposited 
in the treasury, during the years 1910 to 
1917. Sofaras the record discloses, it is 
only in 1927 that the plaintiff sent a 
lawyer's notice to the Collector asking for 
payment of the money and threatened to 
sue in default of payment. The Oollector 
as usual replied that the threatened suit 
would be awaited. It does not appear 
anywhere that the plaintiff's right was 
denied at any earlier stage. K 

The Courts below decided against thè 
defendants on the plea of limitation on the 
ground that the case was governed by s. 10, 
Limitation Act. I donot think itis neces- 
sary to canvass the correctness or otherwise 
of the position that in circumsiances like 
those of the present case Qovernment can 
be held to be a trustee in whom the pro- 
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perty has become vested in trust for a 
Specific purpose. It is not disputed that if 
8. 10 is out of the way. the only Article ap- 
plicable tothe suit will be Art. 120. The 
question is, when does the six years’ period 
of limitation under that article begin to run 
in such a case. 


It may be useful to refer here to another 
contention urged on behalf of the Govern- 
meni, namely, that the plaintiff has no 
cause of action at all for the present suit 
because there has in fact been no adjudica- 
tion at all by a Civil Court in the sense 
contemplated by s. 146, Criminal Procedure 
Code. The Courts below rightly overruled 
it on the ground that asthe only dispuie 
was between the father and the son and 
on the father’s death the son became 
undisputedly entitled to the property, it 
was not necessary to file a suit to obtain a 
declaraticn. But this contention is relevant 
to show that in the circumstances of the 
case the plaintiff could not possibly have 
had a cause of action against the Govern- 
ment immediately the money was received 
in any particular year as representing the 
Income of the land. We must, therefore, 
find some other starting point than the 
dates when the sums were received even for 
the application of Art. 120. Though the 
Government might not be regarded as a 
trustee within the meaning of s. 10, they 
were at Jeast in the position of stakeholders 
and never claimed to hold the money for 
themselves, 


In applying Art. 120 to a case of this 
kind, it is not proper to say that limitation 
began to run at least frem the plaintiff's 
father’s death, on the assumption that the 
plaintiff could at that mcment have claimed 
payment of the mcney in the Government's 
hands. Asobserved by the Judicial Com- 
mittee in Bolo v. Koklan (1) and 
some of the cases followifg it, the suit 
will be within time if instituted within 
six years of the date when the plaintiff's 
right was clearly and unequivocally denied 
or threatened by the Government. As I 
have already observed, no such denial took 
place more than six years before suit in this 
case, even if the Collector's reply to the 
plaintiff's notice of suit could be 
regarded as a denial. On this ground I 

< hold that the Courts below were right in 
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their conclusion thatedag,suit was not barred 
by limitation. e 

A further contention was raised before me, 
on behalf of the Government, that it is for 
the plaintiff to prove how much has been 
deposited with the Government and that, 
as he has adduced very little evidence in 
support of his version, the decree of the 
Courts below is not sustainable. The case 
is certainly one in which under s. 106, 
Evidence Act, the onus lies upon the 
Government. Having regard to the nature 
and extent of the land and the general 
evidence as to its probable yield, the 
Courts below rightly held that the plaint- 
iff's estimate was modest and reasonable. 
The Government can no doubt plead in 
extenuation, the destruction of some of 
the relevant records, in accordance with 
the well known rules. But as pointed out 
by the Courts below, one set of books 
known as Shroff's books are expected to 
have been preserved under the rules for 
a period of 20 years, and indeed the books 
for some years were actually produced 
before the Appellate Court. Iam asked to: 
read the entries in some of those books 
and say that they are not specific enough 
to be held to relate to the plaintiff's claim. 
If these books had been produced in the 
trial Court, other evidence would’ presum- 
ably have been forthcoming to connect 
them with the sources from which the 
income referred to therein was received. 
If those who were conducting the case for 
the Government in the lower Oourt did 
not care to take steps to prcduce the books 
which in fact were made available cna 
more diligent search when the case .was 
pending before the Appellate Court, that is 
no reason for making the plaintiff respon- 
sible for the consequence. F, therefore, see 
no reason tointerfere with the finding of 
the Courts below as to the amount payable 
to the plaintiff. The second appeal fils 
and is dismissed, but as the respondent is 
not represented, there will be no order as 


to costs. (Leave to appeal asked fcr is 
refused). 
N.S. Appeal dismissed. 
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BOMBAY HIGH COURT 
Full Bench 7 
Second Civil Appeal No. 167 of 1933 
December 8, 1937 
Bravmont, O. J., BROOMRIBLD AND 
Wassorpew, Jd. 
RADHABAI DAMODAR SHUKLA— 
Duranpant No. 1—APPRLLANT 


versus 
RAJARAM TRIMBAK SHUKLA— 
PLAINTIpE— RESPONDENT 

Hindu Law—Adoption—Bombay Presidency— 
Divesting of property~Adoption by widow inherit- 
ing as gotraja sapinda is valid—Devolution of 
property on reversioners, if affected, 

e power of a widow to adopt depends on con- 
siderations of a religious character, and any 
widow of a Hindu can adopt to her husband so 
long as she is the person entitled to carry on the 
line. But an adoption by a widow, where the co- 
parcenary is at an end, does not operate to divest 
property vested in or through the heir of the last 
holder. An adoption, therefore, by a widow who 
has inherited the property as a widow ofa gotraja 
sapinda although valid, does not affect the devolu- 
tion of property upon the reversioners. Balu Sakha- 
ram v. Lahoo Sambhaji (2) and Amarendra Mansingh 
v. Sanatan Singh (3), followed, Datto Govind v. 
Pandurang Vinayak (4), Dattatraya Bhimrao v. 
Gangabai (6) and Yeknath Narain v, Laximibai (7), 
explained, 

8. O. A. from the decision of the First 
Olass Sub-Judge, Nasik, in ©. S. No. 349 
“of 1932. 

Messrs G. C. O'Gorman, P. M. Purandare, 
L» P. Pendse and K. B. Bengeri, for the 
Appellant. 

Messrs. P. V. Kane and P. S. Joshi, for 
the Respondent. 

Beaumont, C. J.—This is an appeal 
from a decision of the First Olass Sub- 
ordinate Judge of Nasik. The plaintif sued 
to obtain a declaration that the adoption 
of defendant No. 2 made by defendant 
No. L on December 7, 1929, is illegal and 
void and not bindingon him and other 
reversionary heirs who are in the same 
category as himself. Admittedly on the 
arguments on this appeal it may be 
necessary to extend that declaration by 
declaring that the adoption if valid does 
not affect the devolution of the property 
whieh defendant No.1 had inherited. The 
material facts are these. One Keshav was 
the owner of the suit property. He died 
leaving a widow Bhagirathibai, a sonnam- 
ed Dhondiram, a daughter whose existence 
isnot I think material, and the widow eof 
a deceased son, who is defendant No. b. 
Dhondiram died in 1899 leaving a widow, 
Laxmibai, and an infant son who died 
in 1900 and thereupon the property passed 
to the mother of the infant son, Laxmibai. 
Laxmibai died in 1901 and thereupon the 
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property passed to the mother of Dhondi- e 
ram, Bhagirathibai. She died in 1908 and 
the property then passed to defendant 
No.1. Herclaim is made through the 
last male-holder, i. e. the infant son of 
Dhondiram, and she takes as the widow 
of the paternaluncle of the last male- 
holder. Inthe lower Court part of the 
suit property was said to have descended 
to defendant No. 1 through Gopal, who 
was a nephew of Keshav, but it is admitted 
that defendant No, l's power of adop- 
tion and the effect of that power on the 
devolution of the property isthe same 
whether the estate devolved upon her 
through the infant son of Dhondiram, or 
through Gopal. 

Defendant No. 1 adopted defendant 
No. 2 in the year 1929, and the questions 
which arise are, first, whether that adoption 
is valid, and secondly if it is, what effect, if 
any does it have on the devolution of pro- 
perty after the death of defendant No. 1. 
She has in fact died pending the suit. 
The plaintiff claims through a collateral 
branch of the family, and it is not disputed 
that he is one of the reversioners entitled 
tothe property on the death of defendant 
No.1, ifthe adoption of defendant No. 2 
did not affect the devolution of the pro- 
perty. The right of a widow ofa gotraja 
sapinda like defendant No. 1 to inherit 
was established by the decision of the 
Privy Council affirming the decision of 
this Court in Lulloobhoy Bappoobhoy v. 
Cassibai (1) aud it isnot disputed that 
defendant No. 1’s interest was a limited 
estate similar to the ordinary widow's 
estate. Thelaw relating to powers of 
adoption in this Presidency by widows and 
the effect of such adoptions on the devolution 
of property was considered recently by a 
Full Bench of this Court in Balu Sakharam 
v. Lahoo Sambhaji (2). The majority of 
the Courtinthat case held that having 
regard torecent decisions of the Privy 
Council and particularly, Amarendra 
Mansingh v. Sanatan Singh (3) it must be 
taken as established that the power ofa 
widow to adopt depends on considerationg 
of a religious character, and that aay 


(Q) 7 LA 212;5B 110; 70 L R 445; 4 Sar. 164 
(8) 


D. . 
(253 I LR (1937) Bom. 598; 170 Ind. Oas. 393; A I 
R Tost Bom. 279; 39 Bom. L R 382; 10 RB 83 
¢ 


B} 
3) 60I A 242; 143 Ind. Cas, 441, A IR 1933 
p O 155; 12 Pat. 642; Ind. Ral. (hss) bo 168; 370 
W N 938; (1933) MW N 769; 38 LW LOMU J 
303; 14 P DT 399; (1933) ALJ 710; 57 O i J 593; 
35 Pom. L R859 (P ©). 


166 


widow of a Hindu can adopt to her hus- 
band so long assheisthe person entitled 
to carry on the line. But it was held that 
an adoption by a widow, where the co- 
parcenary is atan end, doesnot operate 
to divest property vested in or through 
the heir of the last holder. So long as 
that decision stands, it must be taken 
as settled that in this Presidency you may 
have an adoption by a widow which is 
valid, but which does not place the 
adopted son in the same position in regard 
to property as a natural born son would 
have been in. The actual decision in that 
case was that the adoption by a widow 
did not divest the estate previously vested 
in the heirsof the last holder, and Mr. 
O'Gorman for the plaintiff maintains that 
that case has no application to the facts 
of the present case, because at the date of 
the adoption defendant No. 1 was the 
holder of the property. It was vested in 
her for a widow's estate. The interest of 
the reversioners was not a vested interest, 
because Hindu Law does not recognize 
vested remainders. It was no more than a 
spes successionis, and Mr. O'Gorman 
contends that there is nothing in the 
Full Bench decision which shows that an 
adoption made by a widow cannot operate 
to affect the contingent interests of possible 
reversioners. I agree with him that the 
point which arises here is not covered by 
the Full Bench decision. 


But Mr. Kane relies on certain decisions 
of Division Benches of this Court and he 
maintains that the effect of those decisions 
istoshow that the widowof a gotraja 
sapinda is not entitled to adopt so as to 
alter the devolution of the property after 
her death, It would certainly seem in ac- 
cordance with sound common sense, or to 
use the more resounding phrase, to be 
consonant with principles of justice, equity 
and good conscience to hold that a woman 
who inherits property in the family of her 
hisband, but which had never vested in 
him, for an estate terminable on her death, 
is not entitled by means of adoption to 
determine the destination of the property 
after her death. The first case on which 
Mr. Kane relies is Datto Govind v. Pan- 
gurang Vinayak (4). It was there held 
that a Hindu widow who succeeds to an 
estate not her husband’s but as widow 
of a gotraja sapinda of the last male holder 
under the rulé established by Lulloobhoy 
Bappoobhoy v, Cassibai (1) and in conse- 
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of ‘nearer heirs, 
adoption. The 


quence of the absence 
cannot make a valid 
reasoning in that case is certainly not 
convincing. The Court seemed to 
consider that it was bound by the decision 
of a Full Bench of this Gourt, which was 
afterwards approved by the Privy Council, 
in Ramkrishna v. Shamrao (5). But all 
that that case decided was that where a 
Hindu dies, leaving a widow and ason, 
andthe son subsequently dies leaving a 
widow, the son's widow is the person to 
continue the line, and in those events the 
power of adoption of the widow of the 
original holder has come toan end and 
cannot be revived. Applying that prin- 
ciple to the facts of the present case 
it would show that Bhagirathibai was not 
entitled to adopt because her husband 
had been survived by a son who died 
leaving a widow and a son. But it 
does not follow that defendant No.1 con- 
not adopt because, although she inherits 
after Bhagirathibai, she does not claim 
through Bhagirathibai, and her hushand 
did not die leaving ason. So that I think 
that the reasoning in Datto Govind v. 
Pandurang Vinayak (4) cannot be support- 
ed, andit is, moreover, admitted by Mr. 
Kane for the respondent that in view 
of the Privy Council cases and the recent 
Full Bench case in Balu Sakharam V. 
Lahoo Sambhaji (2), it is impossible to 
contend that adoption by a widow of a 
gotraja sapinda isinvalid. 

The next case in Dattatraya Bhimrao v. 
Gangabai (6), The judgment in that case 


was delivered by Shah, J. who was a 
learned Hindu lawyer. I think that 
the decision agsin was that the 
adoption by the widow of a gotraja 


sapinda was invalid, but Shah, J. does say 
that it is clear that the adopting widow 
could not adopt to her husband so as to 
affect the devolution of the estate inherited 
by her as a gotraja sapinda. Bo that he 
seems to recognize at any rate that an 
adoption by a widow of a gotraja sapinda 
could not affect the devolution of property 
afterher death. The third case is Yeknath 
Narain v. Laximibai (7). In that case 
the actual decision of the Court was that 
the husband of the adopting widow was the 
last male holdér, and, if that were so, there 
“would be no question of the widow's right 


(5) 26 B 526; 4 Bom. LR 315 (F B). 

(6) 46 B 541; 77 Ind. Cas. 17; A I R1922 Bom. 321; 
24 Bom. LR 69. 

(7) 47 B 37; 77 Ind, Oas.117; AT R 1922 Bom. 
347.24 Bom. L R 836. 
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to adopt and vest «im property in the 
adopted son. ‘But a question had arisen 
as to whether the husband of the adopting 
widow had or had not survived his paternal 
uncle Ramchandra, and the Court discussed 
the question whether on the assumption 
that they were wrong in holding that the 
husband had survived, nevertheless the 
adoption by the widow would be good, and 
the Court expressed the view that the widow 
could not adopt so as to alter the devolution 
of the property. Sir Norman Macleod at 
the conclusion of his judgment says this 
(p. 44*); 

‘The question whether those widows could have 
adopted so as to secure religious benefit to their 
husbands is an entirely different question from the 


one whether by such adoption they could defeat 
rights of inheritance.” 


So that he foreshadowed the distinction 
on which Balu Sakharam v. Lahoo Sambhaji 
(2) rests. In that state of the authorities the 
first question which arises, namely whether 
the adoption in this case was valid. must, in 
my opinion, be answered in the affirmative. 
The question then arises whether such 
adoption had the effect of vesting the pro- 
perty, which defendant No. 1 had inherited 
from her nephew, in defendant No. 2 or whe- 
ther the adoption had no operation upon 
the devolution of the property after her 
-death. I think that it would be possible to 
answer that question in either sense with- 
out offending against any Hindu text, and 
without disregarding any decision which 
we ought to follow. In my view the answer 
to the question must depend mainly on con- 
siderations of expediency with particular 
regard to the danger of upsetting titles. 
There is no doubt that the three casos, 
Datto Govind v. Pandurang Vinayak (4); 
Dattatraya Bhimrao v. Gangabai (6) and 
Yeknath Narain v. Laxmibai (7) which 
have stood for a good many years, whether 
or not the actual decisions were correct and 
whether the reasoning on which they were 
based is sound, do recognize that the widow 
of a gotraja sapinda cannot by adoption 
alter the devolution of the property to 
which she is entitled as such widow after 
her own death. These cases have not been 
expressly overruled and many titles must 
depend on the law which they lay down. 
Tae cases are cited in para. 473 of the 
last edition of Mulla’s Principles of Hindu 
Law, which was publishede after the recent 
decisions of the Privy Oouncil, for the 
proposition that: - A 

“A widow in Bombay who succeeds to an estate 
not her husband's but ag a gotraja sapinde of the 


* Page of 47 B.—[Hd.] a5 





RADHABAI DAMODAR v. RAJARAM TRIMBAK (BOM.) 


167 
last male holder, cannot make a valid adoption to 
her husband.” 

The proposition may be too widely stated 
in relation to the validity of such an adop- 
tion, but can, in my opinion, be supported 
in its practical effect upon the devolution 
of property. In my judgment the correct 
answer to the question before us is that the 
adoption of defendant No. 2 by defendant 
No. 1 was legal but had no effect on the 
devolution of property as against the plain- 
tiff. The appeal, therefore, should be dis- 
missed with costs. 


Broomfield, J.—In view of Amarendra 
Mansingh v. Sanatan Singh (3) and the re- 
cent Full Bench decision in Balu Sakka- 
ram v. Lahoo Sambhaji (2), it isi think 
clear that the question of a widow's power 
to adopt a son to her husband and the 
question of the effect of the adoption on 
the devolution of property. are distinct 
questions which depend on different con- 
siderations. If the widow's power to adopt 
has not been extinguished, according to the 
principles laid down by the Judicial Oom- 
mittee, the adoption is valid irrespective 
of any question of the vesting or divesting 
of property. On the other hand because an 
adoption is valid on religious grounds, it 
does not follow that the adopted son acquires 
all the rights of a natural sun in respect 
of property or that the adoption necessarily 
has any effect on the devolution of property. 
In the recent Full Bench case |Balu 
Sakharam v. Lahoo Sabhamji (2)] it has 
been held that if the property in dispute 
bas vested in anybody except the mother 
herself, whether in a nearer heir or a 
remoter heir than the adopted son would 
be, the adoption will not divest the estate. 
It is no doubt an extension, but 
think on the whole a reasonable extension 
of that principle to hold that in the case 
of an adoption by the widow of a gotraja 
sapinde the adoption dves not affect either 
vested or contingent interests in the estate. 
So that on the death of the widow the 
property willin spite of the adoption go to 
the reversioners. | 

There is a strong current of authority in 
this Presidency to the effect that the widow 
of a gotraja sapinda cannot adopt so aa to 
defeat the rights of the reversioners. The 
authority of these cases should not be dis- 
turbed unless it is necessary to doso. elt 
is quite true that what the Oourts actually 
decided in those cases was that the adop- 
tions themselves were invalid, and s> far it 
must now be held that they were wrong. 
But there are indications in the judgments 
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that the learned Judges were’ more eon- 
cerned to prevent any interference with 
the devolution of property by adoptions of 
that kind than to hold that the adoptions 
themselves were not valid for religious 
purposes. The widow of a gotraja sapinda 
was only admitted into the list of heirs 
reluctantly and with hesitation and the 
special rule admitting her is confined to 
this Presidency. There may be many such 


widows and they may easily be very remote - 


from the last male-holder of the property. 
The view that an adoption by such a widow 
should not in any way affect the devolution 
of property belonging to the family is not 
therefore an unreasonable one. The cases 
relied on by the plaintiff are not overruled 
so far as they deal with the effect of an 
adoption by such a widow, and I agree with 
my Lord the Chief Justice that in that 
respect these authorities should be affirmed. 
I agree also that this appeal should be 
dismissed with costs. 

Wassoodew, J.—I agree and have 
nothing to add. 

Per Curlam.—We modify the declara» 
tion by declaring that the adoption is valid 
but does not affect the devolution of the 
property inherited by defendant No. 1 as the 
widow of a gotraj2 sapinda as against the 
plaintiff. Appeal dismissed with costs. 

5. Appeal dismissed. 





RANGOON HIGH COURT 
Second Civil Appeal No. 68 of 1937 
July 5, 1937 

BAGULEY, J. 
AH PO—APPELLANT 
VETSUS 

MAUNG PAN AND ANOTHER-—RESPONDENTS 

Practice-~Relief—Sutt for ejectment and possession 
—One of opposite parties found owner of share of 
property~—Decree for joint possession, if can be 
granted—Considerations such as danger of riot, etc., 
af can be taken into consideration—Pleading— 
Nature of pleadings in such suit. 

In a suit for ejectment all that the plaintiff has 
gat to do is to prove that the defendant has attorn- 
ed to him as lessee or licenses of certain land, 
that he is the owner of the land in question and 
that the lease or license has been properly deter- 
mined or otherwise put an end to. In a suit for 
recovery of possession, the plaintiff has got to prove 
that he hasa good title to the land andthat the 
suit is not barred by limitation in any way. 

«Where in a suit for ejectment and possession of 
a certain house by the owner it turns out that one 
of the opposite parties is owner of a certain share 
in the house, the Court can grant a decree for 
joint possession, The factthe plaint-asks for pos- 
session and the fact that the Oourt does not see fit 
to pass the decree asked for in the plaintiff's 
prayer do not necessarily involve the plaint being 


AH PO v. MAUNG PAN (RANG) 


17710 


dismissed. A decree #lêmijoint possession `isof the 
same nature a8 a decree for possession but,.of 
course, of lesser extent, and there will be no harm 
in giving a decree other than the one asked for, if 
it is of the same nature. In the exercise of its 
discretion, the Court is not to be guided by any 
other consideration, than the rights and interests 
of the parties concerned. Such considerations as 
the danger ofa riot or criminal proceedings have 
really nothing to do with the rights and interests 
of the parties inter se. Hanuman Prasad Singh v. 
Mathura Prasad Singh (2°, relied on. 

S. C. A. from the decree of the Assistant 
District Court, Maubin, dated December 4, 
1936 


Mr. H. Day, for the Appellant. 
Mr. Ze Ya, for the Respondents, 


Judgment.—This case is a trifle confus- 
ing as so often happens with possession 
cases. It starts with bad pleading. The 
plaint isin Burmese, its translation having 
a title “suit for ejectment from and for 
delivery of possession of a house.” ‘Tt goes 
on to say that the plaintiff bought a certain 
house, that after the purchase the defend- 
ants who were living inthe house with the 
‘permission of the original owner promised 
the plaintiff saying that if they were 
allowed tolive in the house they would vacate 
it when called upon ; and that when called 
upon they refused to vacate; ‘Wherefore 
the plaintiff prays for a decree with costs 
directing the defendants to vacate and de= 
liver the house with possession.” 

The man whodrafted the plaint is obvi- 
ously ignorant of the proper way of drafting 
and there is no comment on the drafting of 
the plaint in either of the judgments of the 
lower Courts. I would point out that 
in a suit for ejectment all that the plaintiff 
has got to do is to prove that the defendant 
has attorned to him as lessee or licensee 
of certain land, that he is the owner of the 
land in question and that the lease or 
license has been properly determined or 
otherwise put an end to. Ina suit for ree 
covery of possession, the plaintiff has got to 
prove that he hasa good title to the land 
and that the suit is not barred by limita- 
tion in any way. 

However, the case went to trial and the 
firat two issues related to the plaintiff's 
title and the third as to whether the defend- 
ants had been in occupation as tenants. 
The trial Court found that the plaintiff 
owned a halí share in the house and the 
other half share remained with Ma Sein 
‘Yin, defendant No. 2, As regards the 
‘tenancy, the trial Court found that the de- 
fendarts had never been the tenants of the 
plaintiff, and went on to say: “It is also 
not possible for this Court to grant ‘the re- 
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lief prayed for by tae™plaintiff to the extent 
of half only, “so that ‘suit was dismissed. 
The plaintiff appealed.to the Assistant Dis- 
trict Judge at Maubin who agreed with 
the trial Court’s view of the evidence that 
the plaintiff and respondent No.2 were 
joint owners of the house. With regard to 
the question of tenancy, the learned Assis- 
tant District Judge does not say anything. 
With regard to the relief which the plaint- 
iff was entitled he says : 


“He asked for ejectment of the respondents, It is 
clear respondent No. 2 having interest in the house 
cannot be ejected and the order of dismissal of the 
suit is correct.” 


Then he goes on to say that he was 
asked for a decree for joint possession and 
after pointing out that a decree for joint 
possession was not asked for in the plaint, 
he refers to Muthu Ramakrishna v. Mari- 
muthu Goundan (1). In this case, he says, 
a decree for joirt possession was directed 
for the parties were relatives, bound by 
ties of blood, but in the present case a 
decree for joint possession cannot be given 
because the parties are not related by any 
tie of blood. I donot quite understand the 
argument that relations never quarrel. I 
think it iscommon knowledge that some 
of the fiercest feuds known to the world 
have been between relations. The learned 
Judge dismissed the appeal but went on to 
say that this is nota fit case to grant a 
decree for joint possession when it is not 
asked for. 

Ido not quite see why no much stress 
was laid on the absence of prayer for 
joint possession. The plaint asks for pos- 
session and the fact that the Court does 
not see fitto pass the decree asked for in 
the plaintiff's prayer does not necessarily 
involve the plaint being dismissed. If a 
plaintiff sues for Rs. 10,000 and the Court 
finds that he is only entitled to Rs. 5,000 
I have never yet heard it argued that a 
decree for Rs. 5,C00 cannot be passed be- 
cause it had not been asked for. A decree 
for joint pcsseesion is of the same nature 
as a decree for possession but, of course, 
of lesser extent, and there will be no harm 
in giving a decree other than the one asked 
for, if it is of the same nature. 

An authority on joint possession is to be 
found in a Full Bench Reference of the 
High Court of Allahabad in Hanuman Pra- 
sad Singh v. Mathura Prasad Singit (2). 
This Bench referred to and explained che 

(1) 38 M 1036; 24 Ind. Cas, 363;A IR 1914 Mad. 
128; 26M L J 532. 


(2) 51 A 303; 112 Ind. Oas. 143; A I R 1928 All, 
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case in Watson and Co. v. Ramehund Dutt 
(3) and the finding was that a decree fore 
joint possession may certainly be granted 
to ope co-sharer against ancther but that 
the Court has some discretion in the matter 
of granting a decree, as seems clear from 
the decision of the Privy Council in Watson 
and Co v. Ramchund Dutt (3). The Bench, 
however, found no authority for holding 
thatin the exercise of its discretion, the 
Court isto be guided by anyother consi- 
deration than the rights and interests of the 
parties concerned. Such considerations as 
the danger of a riot or criminal proceedings 
have really nothing to do with the rights 
and interests of the parties inter se. 

A decree for joint possession would, of 
course, be little more than symbolic and I 
take it, it will be the foundation of another 
suit for partition which will most probably 
result in the house being sold and both 
parties being involved in costs totalling far 
more than Rs. 50 which is the value of the 
house. Still I must hold that the parties 
are entitled to theirlegal rights and if 
they have made out these rights to the 
satisfaction of the Court, the Court is bound 
to give them their rights. I set aside the 
decrees of the lower Courts dismissing the 
suit and give the plaintiff a decree for joint 
possession of the house in question. I direct 
that both parties bear their own costs. 


D. Decree set aside. 
(3) 18 C 10; 17 I A 110; 5 Sar. 535 (P 0). 


SIND JUDICIAL COMMISSIONER'S 
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Special Bench 
Civil Reference No. 105 of 1937 
April 25, 1938 

Davis, J. C., Menta ann Lopo, JJ. 

Mes. FELICIANA HOPE — Paririonsr 
versus 

DOUGLAS W. HOPE— RESPONDENT 
Miss SHELVERTON—Oo-ResponpENntT 

.Divorce Act (IV of 1869), s. 14—Proviso—Chris- 
tian—Husband living in adultery—Wife deserted— 
Wife remarrying Muhammadan by becoming 
Muhammadan and believing that in so doing her 
previous marriage, with Christian husband would be 
dissolved—Discretion under s. 14, if canbe exercised 
in her favour. 

Where a woman who has been treated with gross 
cruelty and has been deserted by a husband guilty 
of habitual adultery, under the most aggravating: 
circumstances, and who, after her husband had left 
the place where he had in fact long deserted her, 
married, as she thought, in goodfaith, another 
Muhammadan husband under „Muhammadan Law 
and endeavoured to lead a decent anad sell- 
respecting life believing that by so doing she would 
herself become a Muhammadan and her marriage 
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with her Ohristian husband would ipso facto be 
dissolved, it cannot be said merely because she 


e was wrongly adviced as to the law, that exercising 


discretion in her favour and granting her decree 
nisi, would encourage immorality. In such a case 
discretion under s. 14, Divorce Act, should be 
exercised in her favour. 


Mr. Santdas Idanmal, for the Petitioner. 
Mr. Partabrai D, Punwani, Advocate- 
General, for the Crown. 


Davis, J. C.—We have before us for 
making absolute a decree nisi of this Court 
as a High Court made by a Judge of this 
Court as a High Court under s. 16, Divorce 
Act, and as more than the prescribed 
period of six months has elapsed this decree 
comes properly before us. This caseis a 
case of adultery and degertion and also of 
gross cruelty towards the petitioner by the 
husband, one Douglas W. Hope, and 
although the learned Judge in his judgment 
has not raised specific issues of adultery 
and desertion, or adultery and gross cruel- 
ty, and, indeed, the petition is itself not 
drafted with any great precision, we have 
no doubt that the learned Judge by his 
judgment intended to find that there was 
adultery and desertion and adultery and 
gross cruelty, and that the petitioner was 
entitled to the leniency which s. 14 of the 
Act permits the Court in proper circum- 
stances to show towards an erring peti- 
tioner, and that he found, and intended to 
find, that the petitioner was entitled to her 
decree nisi. We ourselves think this is a case 
where the petitioner has been very cruelly 
treated, where she has submitted for some 
years, because she was helpless, to most 
abominable conditions, her husband actu- 
ally living in the conjugal house with 
another woman and having children by 
that other woman, refusing to associate 
with the petitioner, who was his law- 
ful wife, as a wife at all, and then leaving 
her, when he was transferred from Sukkur; 
to her own devices to support herself as 
best she might. It wasnot then surprising 
that she sought protection and marriage 
with another man who would treat her-in 
a less brutal manner. That being so, we 
find it very difficult to hold, that merely 
because she was wrongly advised as to the 
law, because she was wrongiy advised that 
she could lawfully marry a Muhammadan, 
the man with whom she went to live after 
thee husband had left Sukkur, and whom 
she believed she bad married, after she had 
herself become a Muhammadan, it is possible 
to say that in granting her petition we 
would do anytHing which may be said pro- 
bably to encourage immorality. 
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The petitioner igmdbis case is one Feli- 
ciana Hope, and it is now alear from the 
evidence on the record that she was mar- 
ried on April 13, 1920, according to the 
rites of the Catholic Church to one Douglas 
W. Hope. After her marriage, she lived for 
some time with this Douglas Hope at 
Jhansi and then at Lahore where this 
Douglas Hope was employed as Loco. Fore- 
man on the North Western Railway. In 
1929 he was transferred from Lahore to 
Sukkur. During the period of her marriage, 
1920—29, the petitioner and the respon- 
dent had lived as husband and wife and 
there were five children from that marriage, 
of whom four were living when the parents 
removed to Sukkur. But soon after they 
came to live at Sukkur, the respondent 
introduced in his house a young woman 
named Shelverton and he lived with this 
young woman in the house as his wife, giv- 
ing the petitioner one room and refusing to 
associate with the petitioner as her hus- 
band. The petitioner protested, as one may 
well infer she would protest, against this 
scandalous treatment of herself, and she 
says, a8 one may well believe to be the 
truth, that her protesis were met with 
cruelty. This state of things persisted till 
October 1932 when the respondent was 
transferred again to Lahore and he went 
with this co-respondent—this woman Shel- 
verton—to Lahore taking with him his 
children and leaving his lawful wife, 
the petitioner, to do as best she might. 
Apparently she knew one Abdul Razak 
who lived opposite and she married him 
according to Islamic Law. believing that by 
so doing and by herself becoming a 
Muhammadan, her marriage with her 
Christian husband would tpso facto be 
dissolved. Thus in December 1932, she be- 
lieved she had become a Muhammadan and - 
believed she had lawfully married a Maham- 
madan according to the rites of the Muham- 
madan religion. In this however she was, 
in law, mistaken; but since that time she 
has lived with him as his wife and she had 
two children by him. This was at Sukkur, 
but thereafter the petitioner and this Abdul 
Razak were transferred to Karachi and 
she discovered that her marriage with Abdul 
Razak was not a valid marriage because 
her first marriage had not been lawfully 
dissolved, and she petitioned the District 
Ootrt at Sukkur in Suit No. 6 of 1936 for 
the digsolution of her marriage with her 
Christian husband on grounds which she 
bas made the basis of her subsequent 
petition to this Oourt. But the District 


1938 


Judge, though he makes if clear that he 
would, if it werein his power, exercise his 
discretion in favour of the petitioner, was 
unable to do so because there was not 
upon record sufficient evidence to prove 
the marriage. Therefore her petition was 
dismissed, but she subsequently on Janu- 
ary 15, 1937, brought another petition to 
this Court as a High Court, as she was 
entitled under s. 13 of the Act read with 
s. 3 to do, and it is upon this petition 
that the learned Judge of this Court grant- 
ed her a decree nisi which is now before 
us to be made absolute. 

It is clear that the learned Judge was 
justified in finding that the Court had juris- 
diction and that both adultery and deser- 
tion and gross cruelty were proved. The 
only point that we have left seriously to 
consider is whether the learned Judge was 
justified in exercising his discretion under 
s. 14, Divorce Act? It is undoubted that 
the petitioner from 1932 was living in 
adultery with Abdul Razak whom she 
believed to be her husband; therefore under 
the Proviso to s. 14 this Court is not 
bound to pronounce a decree in her favour, 
and indeed, it should not do so, according 
to the rulings, if it is satisfied that by so 
doing, it will encourage in any way immo- 
rality, But we do not think it is possible to 
say that by making this decree absolute, we 
should in any way encourage immorality. 
On the contrary, if we do not make this 
decree absolute, we should compel the peti- 
tioner who has been most cruelly “and 
shamefully treated by her husband to 
depart from the ways of public morality 
and decency and indefinitely live in a state 
of immorality with this man, Abdul Razak. 
This of course would be no concern of ours 
if she were not entitled tothe discretion of 
the Court in ber favour, but we think the 
treatment of her by ber husband has been 


so outrageous as to call for leniency upon . 


our part.: It may well be said that the 
desertion started long before 1932. that it 
started in 1929 when this respondent 
brought another woman into his house and 
tefused to live with his wife at all. The 
fact that he gave her one room for shelter 
and her food and possibly sufficient for the 
purchase of clothes does not appear to us 
to make his conduct any the less desertion, 
than if he had actully driven her by force 
and violence out of the house. We do not 
think the busband is entitled to take 
advantage, and, in fact, this husband does 
not endeavour to take advantage, of the 
fact that the woman has not left him, so 
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that he may say that he has not deserted 
her. In any case, he obviously cannot be » 
allowed to take advantage in any way of 
his abominable and cruel treatment of his 
wife. 

We have had cited to us certain cases in 
which the Courts have exercised their dis- 
cretion under the Proviso to s. 14 ia favour 
of women who have taken toa life of pros- 
titution. In this case this woman has not 
taken to a life of prostitution and therefore 
fortunately it is not necessary for us to 
decide whether if she had taken to a life of 
prostitution, we would have condoned her 
misconduct under the particular circum- 
stances of this case. All we are asked now is 
to exercise our discretion in favour of a 
woman who has been treatad with gross 
cuelty and has been deserted by a husband 
guilty of habitual adultery, under the most 
aggravating circumstances, and who, after 
her husband had left the place where he had 
in fact long deserted her, married, as she 
thought, in good faith, another husband 
and endeavoured to lead a decent and self- 
respecting life. We cannot see how by 
exercising our discretion in her favour it 
can be said we have done anything in any 
way to encourage public or, indeed, private 
immorality. We think, therefore, that this 
is a case where we should exercise our dis- 
cretion in favour of the petitioner, that she 
has proved all the facts necessary to entitle 
her to a divorce and to our discretion in 
her favour, and that this is a case where 
we should make the decree absolute. We 
therefore make the decree nisi passed by 
the learned Judge and dated April 30, 1937, 
absolute. Order accordingly. The petitioner 
is entitled to costs throughout. 


D. Decree nisi made absolute. 


CALCUTTA HIGH COURT 
Crminal Revision No. 122 of 1938 
April 12, 1938 

PATTERSON, J. . 
DWARIKA NATH NATH—Accusgp— 
PETITIONER 


versus 
EMPEROR—Oppostre Parry 

Calcutta Police Act (IV of 1866), s. 78-A—Crimi- 
nal Procedure Code, whether applicable—Notice 
under s. 78-A after issue of chalan—Notite, if” 
valid. - 

Provisions of Criminal Procedure Code, regarding 
investigation by the Bengal Police, do not apply to 
investigations by Calcutta Police. The Calcutta 
Police Act, itself does not, contain any rules of pro- 
cedure regarding the conduct of investigations by 
the Caleutta Police, Hence where after the com- 
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mencement of trial of fsome accused notice under 
8. 78-A, Oaleutta Police Act, is issued, the notice 
is not ultra vires because the investigation cannot 
be supposed to havecome to an end the moment a 
chalan is put up. 


Messrs. Santosh Kumar Basu and Ajoy 
KumarBasu, for the Petitioner. 

Mr. Phanindra Mohan Sanyal, for the 
Crown. 


Order—The petitioner has been con- 
victed under s. 174, Indian Penal Code, on 
the allegation that he intentionally omitted 
to appear before Sub-Inspector Probhakar 
Mukherji of the Detective Department at 
Lalbazar Police Station. though legally 
bound to do so in obedience to an order 
purporting to have been issued by the Qom- 
missioner of Police under the provisicns 
of s. 78-A, Oalcutta Police Act (Act IV of 
1866). Itis not disputed that the notice 
referred to above was duly issued and duly 
served, and that the petitioner intention- 
ally omitted to comply with it, but it is 
contended on behalf of the petitioner that 
he was not legally bound to attend at Lal- 
bazar in obedience to the notice, inasmuch 
as the notice was without jurisdiction, not 
having been issued in the course of the 
investigation into the case in connection 
with which the petitioner's statement was 
sought to be obtained. 

It is clear from the opening words of 
s. 78-A that a notice under that section 
can only be issued in the course of an 
investigation, and it is contended on behalf 
of the petitioner that the investigation 
stage had been passed at the time the notice 
was issued, inasmuch as certain persons 
had already been sent up for trial, and 
were in fact still being tried at the time 
the notice was issued. From the definition 
given in s. 3 of the Act it appears that the 
term “investigation” as used in the Act, 
has the same meaning as in the Code of 


Criminal Procedure. In that Gode [vide. 


s. 4 (1) (1)] “investigation” has been defined 
as including all the proceedings under the 
Code for the collection of evidence conduct- 
ed by a Police Officer, and it is clear that, 
in the present case, Sub-Inspector Probha- 
kar Mukherji was, rightly or wrongly, still 
engaged in the collection of evidence when 
he applied for the issue of the notice in 
. question. Mr. S. K. Basu, who appears for 
the petitioner, would have me draw a hard 
and fast line between the investigation 
stage, and the stage that was reached when 
the case was sent up and the trial com- 
ménced, and contends that, in the absence 
of fresh information, the investigating 
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officer had no authority to investigate the 
case further, onze the case had been sent, 
up for trial. The Code of Oriminal Pro- 
cedure does appear to make a clear distinc- 
tion between the investigation stage, and 
the enquiry or trial stage, as the case may 
be, and in cases governed by that Code it 
might well be held that certain things which 
it would be lawful todo during the inves- 
tigation stage, would not be lawful during 
the inquiry or trial stage and vice versa, 
For example, s. 160, Criminal Procedure 
Code, which in a sense corresponds to 
s. 78-A, Calcutta Police Act empowers the 
Police Officer making an investigation 
under Ch. XIV to require by an order in 
writing the attendance before himself of 
any person who appears to be acquainted 
with the circumstances of the case. 

It might well be contended, in -cases 
coming under the Criminal Procedure Code, 
that the powers conferred by s. 160 of the 
Code cannot be exercised after submission 
of a final report or charge sheet, as the 
case may he, under the provisions of s. 173 
of the Code, but [ do not think it would be 
right to argue from analogy and to hold 
that similar considerations necessarily apply 
to an investigation conducted by the Oal- 
cutta Police, for it is expressly laid down 
under s.1 (2), Criminal Procedure Oode, 
that, in the absence of any special provi- 
sion to the contrary, nothing in the Oode 
shall apply to the Police in the town of 
Oaleutta. The result is that with a few 
exceptions, none of which have any bear- 
ing on the present case, the provisions of 
the Oriminal Procedure Code regarding 
investigations by the Bengal Police do not 
apply to investigations by the Calcutta 
Police. The Calcutta Police Act itself does 
not, as far as I have been able to ascertain, 
contain any rules of procedure regarding 
the conduct of investigations by the Oal- 
cutta Police and no statutory enactments or 
rules, or even executive orders, have been 
brought to my notice in connection with 
the present case which throw any light on 
the question of the procedure to be followed 
by the Oalcutta Police in investigating 
charges laid before them. The result is 
that I find it impossible to hold that the 
Police investigation automatically came to 
an end with the, submission of a chalan 
against some of the accused persons and 
that the notice issued under s. 78-A, Oal- 
cutta Police Act was without jurisdiction 
and therefore not binding by reason of its 
having been issued after the commence- 
ment of the trial. 
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In the present case swmp ppears that cer- 
tain books of accounts had been seized by 
the Police in the course of the investigation, 
and that prior to the submission of the 
chalan, attempis had been mede to secure 
the petitioner’s attendances in order that he 
might be «sked to explain certain entries 
in the accounts. Some accused persons were 
however sent up for trial without waiting 
for the petitioner to come and explain the 
entries in question, and the entries had 
already been marked as exhibits when the 
notice under s. 78-A was issued. It further 
appears that the notice was issued at the 
instance of the Court Inspector and that 
the object of asking the petitioner to come 
and explain the entries in question was 
really to enable the investigating officer to 
give the Court Inspector in charge of the 
prosecution certain instructions. In these 
circumstances ii seems tome that the best 
course would have been for the Court 
Inspector to apply to the Magistrate for 
summong on the petitioner to appear in 
Court, and to have dispensed with his 
preliminary examination by a Police Officer. 
That would have served the purpose just 
as well, and it would have been impossible 
to question the legality of that procedure, 
It does not, however, follow that the proce- 
dure actually followed was illegal and for 
the reasons already indicated, I am not pre- 
pared to hold that the notice under s. 78-A 
was without jurisdicticn, and therefore not 
binding on the petitioner. Mr. Basu points 
out that in this view of the matter there 
might be a conflict of jurisdiction as both 
the trial Magistrate and the Commissioner 
of Police would have power to compel the 
attendance cf any person before them, the 
other requisite conditions being fulfilled, 
as disobedience of their respective orders 
would in both cases entail a penalty. That 
is perfectly true, but apart. from the fact 
that such a clash of jurisdiction would be 
extremely improbable, it seems to me that 
the considerations raised by this argument 
are not considerations which ought to affect 
the question of the interpretation on the 
application of s. 78-A. That section stands 
by itself, and Iam unable to hold, having 
regard to the terms of the section and to the 
definition of ‘investigation’ contained in the 
Code of Oriminal Procedure that the inves- 
tigation automatically termmated with the 
submission of the chalan and that any order 
made under s. 78-A, after the trial hadecome 
menced, was without jurisdiction and there- 
fore not binding. In this view of the matter 
it must be held that the petitioner has ben 
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rightly convicted. The Rule is accordingly 
discharged. 
D. Rule discharged. 


——_— 


NAGPUR HIGH COURT 
Second Civil Appeal No. 189 of 1936 
January 31, 1938 
GRILLE AND Boss, JJ. 
MADHORAO— APPELLANT 
VETSUS 
Seth PANNALAL AND ANOTHER— 
RESPONDENTS 

C. P. Tenancy Act (I of 1920), s.6 (2)—Transfer 
by absolute occupancy tenant without written notice 
to landlord—Validity—Landlord, if can avoid it— 
Interpretation of Statutes—Meaning of Act clear— 
Laws framed for entirely different purpose, if can 

be considered. | 
Section 6 (2), O. P. Tenancy Act, requires an ab- 
solute occupancy tenant who intends to transferany 
right in his holding to any extent or in any man- 
ner not provided for in sub-s. (1) to give his land- 
lord a written notice of his intention and requires 
him to defer proceeding with the transfer for a 
period of one month, but neither this section nor 
any other section inthe Act prescribes a penalty 
for non-compliance with these provisions. A trans- 
feree from an absolute occupancy tenant without 
a written notice to the landlord as prescribed by 
the section obtains a title good as against all the 
world from the moment of the transfer, subject 
only to the fact that it may be set aside by the 
landlord in the manner and to the extent provided 


ars eng as the meaning of the Act is clear, full * 
effect must be given toits provisions, It would be 
misleading to consider laws framed for entirely 
different purposes until the pogsibilities of the 
statute have been exhaueted ‚however, similar they 
may at first sight appear to be. 

§. O. A. from the appellate decree of the 
Court of the Second Additional District 
Judge, Hoshangabad, dated December 23, 
1935,in Civil Appeal No. 6-A/21-A of 1935, 
confirming the decree of the Oourt of the 
Sub-Judge, Second Class, Harda, dated 
January 2, 1935, in Civil Suit No. 11-A of 
1934. 

Mr. M. R. Bobde, for the Appellant. 

Mr. B. L. Gupta, for the Respondents. 


Judgment.—This appeal arises out of a 
suit for possession of an absolute occu- 
pancy field and of the mango trees 
standing in it. The trees concern the. 
second defendant and not the first. A 
decree has been passed against him and 
as he had not appealed, the question is 
not in issue here. This appeal relates to 
the land only. 

The field was originally the absolute 
oceupancy holding of one Musammat 
Bhagal. She mortgaged it to the plaintiffs 
on January 4, 1926, and then on May 7, 
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tion of the mortgage for Rs, 860 and placed 
them in possession. Exhibit P-1 is the 
sale deed. When doing so, however, sbe 
did not give the landlord, whois the first 
defendant in the appeal before us, the 
notice contemplated by s. 6 (2) of the 
0, P. Tenancy Act of 1920. 

On June i3, 1931, the firet defendant, 
whom we shall refer to for convenience 
as the landlord, sued the tenant Bhagal 
for arrears of rent for the years 1928-29, 
1929-30 and 1930-31 and obtained a decree 
Ex. P-6 on July 18, 1931. After this, on 


- May 5, 1932, he applied under s. 6 (4) (c) 


to a Revenue Officer to fix the value of 
the right in the holding which Bhagal had 
lost by reason of the sale (Ex. P-1). Ex 
hibit P-7 is the copy of the order sheet 
in those proceedings. During the pendency 
of those proceedings, the landlord put the 
field to sale in execution of his decree for 
tent against Bhagal aad it was purchased 
by one Narayan Rao. The sale was con- 
firmed in due course, namely on June 20, 
1932, and then the landlord modified his 
application to the Revenue Officer by 
asking that the mango trees alone should 
be valued unders.6 (4) (e) and not the 
rest of the holding. This application is 
Ex. D-4. In it the landlord‘ states that 
Bhagal’s vendees, the plaintiffs, have no 
more right, title or interest in the field in 
dispute because of the auction purchase 
and so all he presses is the question of the 
mango trees. Eventually the whole case 
was dismissed in default by the Revenue 
Officer on August 5, 1932, - 

The auction purchaser Narayan Rao 
took possession in pursuance of the sale 
in his favour on July 10, 1932 (Bx. D-1 
and Ex. D-2) and then on August 17, 
1932, the landlord again app.ied to the 
Revenue Officer under s. 6 (4) (c), this 
time in connection with the auction sale 
to Narayan Rao. The value of the tield 
was fixed, the money deposited and on 
May 14, 1933, the landlord was placed in 
physical possession of the property by the 
Kevenue Officer (Ex. D-3). Tuis had the 
effect of dispossession Bhagal’s transferees, 
the plaintifts, and so they brought the 
present suit for possession of the holding. 
‘They succeeded in both the lower Courts, 
subject toa small payment of Rs. 37-15-6, 
and so the first defendant who, as we 
have said, is the landlord, appeals. 

The main question we have to decide 
is whether Bhagal’s sale to the plaintiffs 
was effective as against the landlord and 
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whether it passed any title to the plaintiffs. 
It was argued t whatever the privi- 
leges of an absolute tenant. might be, he 
is still only a tenant and so cannot foist 
another tenant on the landlord against his 
wishes except is 89 far as the law ex- 
pressly allows this to be done. If was 
also argued that his status is too widely 
defined in Raghov. Sadvo (1) and thatthe 
description given in Seth Gangabishan v. 
Balmukund (2) and Tekchand v. Tulai (3), 
is more accurate. We need not enter 
into that now for we are satisfied on an 
interpretation of 3 6 itself that a trans- 
feree from an absolute occupancy tenant 
obtains a title good as against all the 
world from the moment of the transfer, 
subject only to the fact that it may be set 
aside by the landlord in the manner and 
to the extent provided by s. 6. 

Section 6 (2) requires an absolute occu- 
pancy tenant who intends to transfer any 
rigat in his holding to any extent or in 
any manner not provided for in subss. (1) 
to give his landlord a written notice of 
his intention and requires him to defer 
proceeding with, the transfer for a period 
of one month, but neither this section nor 
any other section in the Act prescribes a 
penalty for non-compliance with these pro- 
visions. On the other hand, s. 6 (3) states 
definitely what is to happen in such cir- 
cumstances: 


“The landlord shall be entitled to purchase such 
right in the manner hereinafter provided.” 


What do the words “such right” mean ? 
In our opinion they refer to the right 
which is transferred. This is clear if we 
eliminate words which are nct relevant 
at the moment from s. 6 (3) and then 
re-read it. It then reads as follows: 

“When in pursuance of a transfer which the 
tenant was not entitled to make without reference 
to his landlord ANG see oes 
any person ... zè ... obtain possession 
of any right in the holding the landlord shall be 
entitled to purchase such right .. ..... z 


‘Therefore, the landlord is given the 
right to purchase the right transferred and 
the next question is from whom? From 
the tenant or from the transferee. The 
answer isto be found in the sub-sections 
which follow. They deal with “the mauner 
hereinafter provided.” 

The first step which, the landlord has to 
take is to apply to a Revenue Officer 
under s.6 (4) (c)to fix the value “of the 
right so lost". [b is clear that up to this 


(1) 6-N L R 6 at p. 10; 5 Ind. Oas. 428, 
(93 NLR40. 
(3) 5 NL R 103; 3 Ind. Cas, 52. 
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stage the transferee „bas, not lost whatever 
rights he may. have obtained and so ‘the 
words must refer to the rights which the 
tenant has lost. But the tenant cannot 
lose his rights unless the transfer is 
effective and valid, Therefore, in our 
opinion, the section indicates in clear terms 
that the transfer is effective and valid 
and that the tenant loses his rights from 
the moment of transfer and that what 
the landlord purchases is the transferee’s 
Tights and not the tenant's. 


It was argued that the andlord’s rights 
are rights of pre-emption and we were 
referred to rulings whicn define and 
describe pre-emption under the Muham- 
madan Law. However useful these rulings 
may have been, ifthe Act had not been 
clear, we do not think, that we can 
refer tothem usefully here. The rights 
and liabilities with which we are dealing 
are purely statutory and so long as. the 
meaning of the Act is clear, full effect 
must be given to its provisions. It would 
be misleading to consider laws framed 
for entirely different purposes until the 
Possibilities of the siatute have been 
exhausted however similar they may at 
first sight appear to be. 

It is to be observed, however, in this 
connection thats. 41 of the old Tenancy 
Act of 1898 speaks of the landlord's rights 
before transfer as one of pre-emption, but 
as regards his rights after transfer, it 
merely states that 

“any transfer made in contravention of this 


section shall be voidable at the instance of the 
landlord.” 


In the circumstances the absence of any 
teference to pre-emption in tue new Act 
coupled with the words “the right to pur- 
chase” and the words “the right so lost" 
is significant. On the whole, then, we 
are clear that the transfer is valid unless 
and until it is avoided by the landlord 
in the manner and to the extent provid- 
ed bys. 6. 


In the present case, the sale to the 
Plaintiffs has not been avoided. Though 
the landiord commenced the necessary 
proceedings to effect that purpose, he 
never completed them and in the end aban- 
doned his attempt. ‘Therefore, the plaint 
iffs’ title was never displaced and so the 
sale of the holding in execution of a decree 
to which they were not parties at a tinde 
when they were the tenants of the’ hola- 
ing does not bind them. Neither the 
tenant Bhagal nor the auction purchaser 
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Narayan Rao had any title to convey 
after the plaintiffs’ purchase. 

We need not consider here what happens 
when the landlord avoids a transfer under 
s. 6. According to Sujansingh v Sadasheo- 
rao Damodhar Rao (4), the transferee does 
not become the tenant in the intervening 
period. That is a pcssible point of view 
but we express no opinion on it. So far as 
this case is concerned, there has been no 
intervening period because the transfer was 
not avoided. In those circumstances, we 
are clear that the transferee obtains a 
good title and becomes the tenant from 
the date of transfer and not from some 
subsequent date. 

The appeal is dismissed with costs. 

D. Appeal dismissed. 
(4) AI R 1933 Nag, 205; 142 Ind. Oas. 358; Ind, 
Rul. (1933) Nag, 110. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1764 of 1936 
February 7, 1938 
B. K. MUKHERJER, J. 
BASANTA KUMAR DUTTA — 
DEFENDANT—ÅPPELLANT 


versus 
SUKUMARI DAS GUPTA w/o 
Babu RA TISH CHANDRA DAS GUPTA. 
AND OTHERS— RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), s. 7 (2)—Suzt 
for enhancement of rent — Plaint expressly stating 
absence of customary rent—Lvidence also adduced— 
No rebuttal by tenant —S. 7 (2), if applies—Hnhance- 
ment of rent is subject to contract between parties. 

The plaintiff landlord in his suit for enhancement 
of rent in his plaint expressly stated that there was no 
customary rent in the locality and he adduced eyi- 
dence for the purpose of showing the absence of any 
customary rate. The defendant tenent in his written 
statement did not challenge this position nor wag 
any evidence adduced on his behalf to rebut the 
evidence adduced on behalf of the plaintiff : 

Held, that under the circumstances it could be 
taken to be established that there was no customary 
rate of rent in the locality, and as such, the Oourt was 
at liberty to enhance the rental up tosuch limit as it 
thought fair and equitable. Midnapore Zemindary 
Co., Ltd, v. Sridhar Mahata (1) and Jogesh Chandra 
Roy v. Izzat Al (2), explained. 

Once it is found that the lands do constitute tenures, 
8. 7, Bengal Tenancy Act, must necessarily be attract- 
ed if the rent is proved to be enhancible but that must 
always be subject to a contract between the partieg, 


O. A. from the appellate decree of the 
Sub-Judge, Second Court, Bakarganj, dated 
July 31, 1936. : 

Mr. Jitendra Nath Guha, for the Appel- 
lant. 

Mr. Prafulla Kumar Roy, for the Res- 
pondents, 
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Judgment.—This is an appeal on’ 
behalf of the defendant and arises out of 
“a suit commenced by the plaintiff for 
recovery of arrears of rent due in respect 
of two jotes which were recorded in 
Khewats Nos.15 and 16 under the taluki 
right of the plaintiff and his co-sharers at 
a rentalof Rs.6 and Rs. 14 odd, respec- 
tively. Rents were claimed for the year 
1341 B.S. andthe plaintiff also claimed 
enhancement of rent from the year 1342 
B. S. under tke provisions of s. 7, Bengal 
Tenancy Act. So far as the arrears of rent 
are concerned, there is no dispute between 
the parties and the whole controversy 
centres round the point as to whether the 
plaintiff could claim enhancement of rent 
under s. 7, Bengal Tenancy Act. The 
trial Court dismissed this- part of the 
plaintiff's case being of opinion’ that the 
two jotes really constituted two raiyati 
holdings and not tenures, which could 
attract the operation of s. 7, Bengal Tenancy 
Act. The Munsif, however, for the purpose 
of obviating the necessity of a remand 
did enter into the question as to the 
limits of enhancement, assuming that the 
lands did really constitute tenures and not 
holdings, and the opinion expressed by 
him was, that with regard to the jote 
recorded in Khewat No. 15 an annual rental 
of Rs. 15 would be fair and equitable, and 
with regard to the lands recorded in Khewat 
No, 16a fair and equitable rent would be 
Rs. 30a year. The lower Appellate Court 
on appeal by the plaintiff reversed the 
decision of the trial Court. The lower 
Appellate Court held inter alia that the 
lands were really tenures and not holdings 
and the rents in respect cf them were 
enhanced to Rs. 25 and Rs. 35 a year 
respectively under the provisions of s. 7 
of the Act, It is against this decision that 
the present second appeal has been pre- 
ferred. 

Mr. Guha, who appears for the appellant, 
has argued before me in the first place 
thatthe lower Appellate Oourt erred in 
law ih holding that the lands recorded 
were tenures and not holdings as held 
by the learned Munsif. Even assuming 
that the lands are tenures and not holdings, 
Mr. Guha argues, thatthe plaintiff is not 
entitled to get any enhancement of rent 
under s. 7 of the Act; firstly because he 
has failed to prove a customary rent and 
hence cannot invoke the provision of 
sub s. (2) of s. 7, Bengal Tenancy Act. 
In the second piace it is said that there is 
an entry in the Record of Rights to the 
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effect thatthe renteksenhancible up to the 
limit of enhancement- allowel in cases of 
agricultural holdings and that might be 
construed to be a contract between the 
parties within the meaning of s. 7, Bengal 
Tenancy Act, subject to which alone the 
rent could be legally enhanced. In the 
third place, it is argued that the lower 
Appellate Court has cometo an arbitrary 
finding as regards the amount of enhance- 
ment and did not discuss the materials 
upon which the trial Courtbased its deci- 
sion, Now, so far asthe first branch of 
Mr. Guha’s argument is concerned, I am of 
opinion that the lower Appellate QOourt’s 
finding is correct and must stand. The 
lands in suit are described in khewats 
and not in khatians and the tenants 
under the defendants are themselves re- 
corded as raiyats from whom kasra rents 
are realised by landlords. It is true that 
the areas of the lands fall much short of 
100 bighas but there is a statement made in 
the case return of the defendants, which 
can be construed as an admission on their 
part that in fact they were tenures and 
not holdings; I am, therefore, not prepared 
to accept this branch of Mr. Guha’s argu- 
ment as correct, Taking it, however, that 
the lands really constitute tenures within 
the meaning of s. 7,1 do not think that 
it can be seriously argued that sub-s. (2) 
ofs. 7hasno application to the facts of 
the present case. The plaintiff in his plaint 
expressly stated that there was no custon- 
ary rent in the locality and he adduced 
evidence for the purpose of showing the 
absence of any customary rate. The de 
fendant in his written statement didnot 
challenge this position nok was any evi~ 
dence adduced on his behalf to rebut the 
evidence adduced on behalf of the plaintiff. 
Under the circumstances it can be taken to - 
be established that there was nc custom- 
ary rate ofrent in the locality and as- 
such the Court was at liberty to enhance 
the rental up to such limit as it thought 
fair and equitable. Mr. Guba has refer- 
red in this connection to two decisions of 
this Gourt, viz., Midnapore Zemindaay Co., 
Ltd. v. Sridhar Mahata (1) and Jogesh 
Chandra Roy v. Izzat Ali (2). In the first 
cass it is laid down, and in my opinion 
quite correctly, thatthe first question for 
invegtigation, whea a landlord seeks to 
enhance rent under s. 7, is, as to whether 


(1) 49 6 866; 67 Ind. Cas. 775; Al R 1922 Cal, 152; 
360 LJ 96. < 
(2) 40 O LJ 585; 85 Ind. Oas. 97; A I R1925 Cal, 

454. * ae 
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there 18 a customary yate payable by 
. persons holding similar lands in the vicinity. 
It is only when this question has been 
answered in the negative that the rent can 
beenhanced by the CourL under the pro~ 
vision of sub-s. (2). In tre second case 
the plaintiff did allege a customary rate 
of rent and adduced evidencein support 
thereof but failed to establish it and under 
-these circumstances it was held that when 
the plaintiff fails,to prove a customary rate 
of rentas set out byhim, the Court is not 
entitled to allow enhancement of rent 
under the provisions of sub-s. (2) As I 
have said already, whatever evidence is 
there in this case it is entirely one sided 
andthe plaintiff himself started his case 
by saying that there is no customary rate 
of rent in the vicinity, This contention, 
‘therefore, in my opinion, cannot be ac- 
cepted. 

‘The other two points raised by Mr. Guha 
relate tothe question as to the extent to 
which enhancement cin be allowed by the 
Court assuming that the lands did really 
constitute tenures and not holdings. The 
Munsif came to a distinct finding that as 
there was an entry in the Record of Rights 

- that the rent could be enhanced, even if 
_ they were tenures only tothe extent that 
is allowed in the case of kharsa holdings, 
the plaintiff was not entitled to get enhance- 
ment in the manner contempiated by s, 7. 
The learned lower Appellate Oourt has 
not touched or adverted to this point, nor, 
on the other hand, has it considered the 
entry inthe Record of Rights which makes 
this remark as an incident of this parti- 
cular tenancy. Once it is found that the 
lands do constitute tenures, s. 7 must’ 
necessarily be attracted if the rent is prov- - 
ed to. be enhancible but that must: always’ 
be subdjectto a contract between the 
parties. Whether or not this remark in the 
-Record of Rights does constitute a piece. 
„of evidence trom which a contract to the 
.contrary, such as is contemplated by s 7, 
Bengal Tenancy Act,can le inferred is a 

matter which requires investigation and as 
-the question was considered by the trial 
Judge but was altogether unnoticed by 

the lower Appellate Oourt, I think that in 

the interest of justice this question should 

be properly decided. I am also of opinion 

that tne lower Appeilate Court's findin 

as regards the amount of enhanced rent, 
to which the plaintiif is entitled is not based , 
on a. proper consideration of the materials 
available. ‘The trial Court did consider 

the matter fromthe point of view of the 


1L77—23 & 24 
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assets that are available in respect of both 
these tenancies and he allowed, it seems, 
about 40 per cent. of the total assets as 
rent to the landlord. Tne lower Appellate 
Gourt without assigning any reason what- 
soever and without c»asidering these 
materials on record have enhanced the rent 
to Re 23 and Rs. 35, respectively. _ a” 
Under these circumstances, I think, it is 
proper that this case should go back to 
the lower Appellate Oourt for a proper 
consideration of the last two points which 
I have indicated above. The tenancies must 
be deemed to be tenures within the mean- 
ing ofs. ¢-and it must be held also that 
there is no customary rate of rent of simi- 
lar lands in the Vicinity as laid dowa by 
sub-s. (2) of s. 7. The lower Appellate, 
Court, therefore, will proceed to determine 
the amount of enhancement to waich the 
plaintiff is entitled and in that connection 
will consider the two polats mentioned 
above. He will consider first of all as to 
whether the entry in the Record of Rights 
does indicate any contract to tne contrary 
within the meaning of s. 7, Bengal Tenancy 
Act, and ‘if so, to what extent does it legally 
impose a limit upon the ennancibility of 
rent under s. 7 If he nds taat it does 
establish a contract besweea the parties, 
the enhancement will be allowed in ac- 
with the contract and nothing 


cordance l 
on the other hand, he tinds that 


else. Lf, 
is does not establish any 
kind.that I have mentioned above or such 
contract was not legal, he will allow en- 
hancement of rent on a proper consideration 
of the materials as laid dowa in s. 7, 
Bengal ‘tenancy Act. { make no order as 
to costs in thisappeal. Final costs will 
abide the result. 


D. Uase remanded, 
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meaning of—District Court sitting in appeal under 
s. 75, Provincial Insolvency Act, if Court of final 
appellate jurisdiction—Appeal to Privy Council, if 
lies from decision of such Court—S. 115 applies to 
order passed granting or refusing certificate under 
0. XLV—Privy Council—Appeal preferred to Privy 
Council even when no appeal lay—Appeal heard by 
Board—Whether can be regarded as ruling by Board 
that such appealis maintainable. 

The powers of the High Court in revision are 
discretionary and although the High Uourt under 
the Proviso to s. 75, Provincial Insolvency Act, has 
wider powers than under s. 115, Civil Procedure 
Code, those powers extend no further than those 
given by the corresponding provisions in the Pro- 
vincial Small Cause Courts Act. It is now a well- 
established practice not to interfere even under 
the last-mentioned Act on questions of fact unless 
there has been a patent miscarriage of justice. [p. 
179, col. 2.) 

A fortiori, no appeal would lie against an order 
granting permission to appeal to the Privy Council; 
for undoubtedly the right of a party to appeal to 
the Privy Council is something that is beyond the 
scope of the Provincial Insolvency Act, and not gov- 
erned by it. |p. 183, col. 2.] 


Where, therefore, after deciding an appeal under 
5. 75, Provincial Insolvency Act, the District Judge 
grants permission to appeal to the Privy Council, 
no appeal lies to High Uourt from such order as no 
appeal is provided from such an order passed under 
O. XLV, r.3, Oivil Procedure Uode. Secretary of 
State v. Chellikant Rama Rao (18), relied on, Basappa 
v, Hansaji Gulabchand Firm (17), explained. 


There is no essential difference between a remedy 
by way of appeal and by way of revision. The 
term ‘‘appellate jurisdiction " in s. 109, Civil Pro- 
cedure Code, is“ both grammatically and logically " 
wide enough to comprehend the power of the High 
Court exercisable under s. 115. A District Court, 
therefore, sitting in appeal under s. 75, Provincial 
Insolvency Act, is not a Court of final appellate 
jurisdiction as the High Court has revisional powers 
over it. |p. 1&0, col. Lj 

Section 75, Provincial Insolvency Act, is all com- 
prehensive and self-contained. Section 75 seems to 
be deliberately framed and it would appear to be 
the intention of the Legislature that the findings of 
the District Judge, whatever the subject-matter, are 
to be subject only tothe revisional powers of the 
High Oourt there given. There is further a right 
of second appeal in matters coming within the pro- 
vigions of 8,4, Provincial Insulvency Act. Noapypeal, 
therefore, lies to the Privy Council from the order 
of the District Court whatever be the value of the 
subject-matter, 

[Case-law referred to.] 

Section 115, Civil Procedure Code, is applicable 
to an order passed granting or refusing a certilicate, 
under O. XLV; for if Subordinate Couits acted 
without jurisdiction in passing an order of this 

nature, it will be intolerable if the High Court had 
no power to control them. Theright of the High 
Court to interfere in revision is as much an incident 
of litigation as the right of an aggrieved person 
to appeal from the deciee of a District Judge. |p. 
184, coL 1.] 

Where even when no appeal lies to the trivy 
Council, an appeal is preferred to it and is heard 
by the Privy Council, the mere hearing of the appeal 
by the Judicial Committee is not necessarily to be 
regarded as a ruling by the Board that such an 
appeal is maintafhable. Rangoon Botatoung Co., Ltd, 
v. Collector of Rangoon (11), relicd on, 
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C. A. against an order of the District 
Court, Madura, dated November 7, 1936. _ 

Messrs. B. Sitarama Rao N. R. Govinda- 
chari and K. T. M. Ahmed Ibrahim, for the 
Appellant. 

Merete T. M. Krishnaswamy Iyer and N. 
Sivaramakrishna Iyer, for the Respondents. 

Judgment.—The Official Receiver, 
Madura, filed a petition ostensibly under 
ss. 4 and 53, Provincial Insolvency Act, to 
setaside two mortgages by the insolvents 
in favour ofthe respondents to this appeal. 
The value of the property in question 8x- 
ceeded Ks. 10,000. ‘There were two mort- 
gages concerned, evidenced by Hxs. 1 and 
IL Exhibit I was of the value of Rs. 12,000 
and Ex. H of the value of Rs. 1,000. 
The Subordinate Judge of Dindigul set 
aside the alienation under Ex. II on the 
ground that it was a sham transaction but 
refused to set aside Ex. I holding that it 
was genuine. A Civil Miscellaneous Appeal 
No. 54 of 1935, was filed under s. 75, 
Provincial Insolvency Act, before the Dis- 
trict Judge of Madura against the order 
ofthe Subordinate Judge in respect of 
Ex. J, the Rs. 12,000 mortgage. The learn- 
ed Judge allowed the appeal holding that 
the mortgage was without consideration and 
not in good faith, The respondents here 
filed a petition before the District Judge 
seeking leave to appeal to the Privy Coun- 
cil, which was resisted by the Oficial Ke- 
ceiver on the ground that no appeal lay. 
It is necessary to pointcut that an appli- 
cation such as was heard by the lower 
Courts under s.53, is not within the pro- 
visions of s. 4, Provincial Insolvency Act. 
This is relevant when considering the pro- 
visions of 8. 75, Provincial Insolvency Act 
[see Alagiri Subba Naick v. Oficial Receiver, 
Tinnevvetly \1)}. Section 79, is as follows : 

“) The debtor, any creditor, the receiver or any 
other peison aggrieved by a decision come to or an 
order made inthe exercise of insolvency jurisdiction 
by a Court subordinate to a District Court, may 
appeal to the District Court, and the order of the 
District Court upon such appeal shall be final; Pro- 
vided that the High Oourt, for the purpose of 
satisfying itself that an order made in any appeal 
decided by the District Court was according to law, 
may call for the case and pass such order with reg- 
pect thereto as it thinks fit ; Provided, further, that 
any such person aggrieved by 2 decision of the 
District Court, on appeal from a decision of a 
Subordinate Court under s. 4, may appeal to the 
High Court on any of the grounds mentioned in sub- 
s. (1)of s. 100, Civil Procedure Uode, 1908. (2) Any 
sugh person aggrieved by any such decision ororder 
of a District Uourt as is specified in Sch, 1,. come 
to or made otherwise than in appeal from an order 


(1) 54 M 989; 132 Ind, Cas, 641; A1R 1931 Mad, 
145; 61 M L J 820; Ind, Rul. (1931) Mad: 673; 34 L -W 
105. a -, = be fe oO See an 
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made bya Subordinate Court, may appeal to the 
High Court.” 

It will be seen that in an appeal from 
the Subordinate Judge to the District 
Court the order of the District Court ‘shall 
be final.’ There are, however, two Pro- 
visos. The first Proviso gives a wide revi- 
sional jurisdiction tothe High Court much 
wider inits terms than s. 115, Civil Proce- 
dure Code and the second Proviso gives a 
right of second appeal to the High Court 
from the District Judge. This, however, 
as has already been pointed out is not a 
case within s. 4 and, therefore, under the 
Act the only remedy open to the respond- 
ents was by way of revision. The position 
in the mujfussil relating to insolvency ap- 
plications is peculiar. They are not 
always heard at first instance by the Sub- 
ordinate Judge but scmetimes by the Dis- 
trict Judge. Inthe case before us there 
being no District Judge at Dindigul, there 
was no option except for this case to go 
before the Subordinate Judge for trial. Tne 
result of this is that if the case is heard 
by the Subordinate Judge at first instance, 
an appeal lies to the District Judge, but if 
the case is heard by the District Judge at 
first instance, the appeal lies to the High 
Court in which latter case, provided tne 
amount in dispute is more tnan Rs. 10,000 
and other necessary conditions are ful- 
filled, an appeal would lie to the Privy 
Oouncil ; Maung Ba Thaw v. Ma Pin (2), is 
an authority in point as to the right of 
appeal io the Privy Council. As the matter 
before usis not within s. 4, Provincial In- 
solvency Act, a second appeal does not lie 
to the High Court and, therefore, a party 
losing in appeal before the District Judge 
would appear to be confined to his remedy 
by way of revision whatever be the amount 
at stake. The appellants contention is 
that s. 109, Oivil Procedure Uode, is the 
dominant provision of law on which this 
matter should be decided. Section 109, 
reads as follows : 

“Subject to such rules as may, from timeto time, 
be made by His Majesty in Council regarding ap- 
peals from the QOourtsof British India, and to the 
provisions hereinafter contained, an appeal shall lie 
to His Majesty in Uouncil: (a) from any decree or 
final order passed on appeal by a High Uourt or 
by any other Court of final appellate jurisdiction; 
(b) from any decree or final order passed by a High 
Uourt in the exercise of Original Civil Jurisdiction; 
and (c) from any decree or order, when the case as 


hereinafter provided is certified fo be a fit one for 
appeal to His Majesty in Council.” 


ge 12 R 194; 148 Ind, Oas. 1; A IR 1934P O 81; 
L 138; 6 RP O 114511 O WN 418;39L W 
416; 38 O WN 449; (1933) A LJ 358; 66ML J 
401, 36 Bom. L R427; (1934) M,W N 284 (P O) * 
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The important words are contained in 
(a). What is meant by ‘any other Court 
of final appellate jurisdiction’? The appel- 
lant argues that the District Court is not 
a Court of final appellate jurisdiction be- 
canse revision lies to the High Court gener. 
ally under s. 115, Civil Procedure Code, 
and specially in this case under the First 
Proviso to s. 75, Provincial Insolvency Act, 
and had this been a case within s. 4, Pro- 
vincial Insolvency Act, then a second 
appeal would have been competent to the 
High Court. Mr, Sitarama Rao for the 
appellant contends that once the decision. 
of the District Judge is given in appeal, 
the facts can never be re-opened. He con- 
cedes—as he is bound to concede—that the 
wers of the High Court in revision are 
cienretionaty and although the High Court 
under the Proviso to s. 75, Provincial In- 
solvency Act, has wider powers than under 
s. 115, Oivil Procedure Code, it is equally 
conceded that those powers extend no fur- 
ther than those given by the corresponding 
provisions in the Provincial Small Cause 
Courts Act IX of 1887. It is now a well- 
established practice not to interfere even 
under the last mentioned Acton questions 
of fact unless there has been a patent mis- 
carriage of justice. Therefore, the only 
appeal tothe Privy Council open to a liti- 
gant whose case is at first instance tried by 
a Subordinate Judge would be against the 
misuse of the revisional discretion of the 
High Oourt or by special leave under s. 109, 
Civil Procedure Code. The argument of 
the respondents is that whatever may be the 
trend of authority with regard to the mean- 
ing of the words ‘any other Court of final 
appellate jurisdiction’ in other connections, 
the sense of s. 75, Provincial Insolvency 
Act, and s. 109, Oivil Procedure Oode, is 
that for the purpose of applications in mat- 
ters such as those before us, the District 
Court is a Court of final appellate jurisdic- 
tion. | 4 eae 
Chappan V. Moidin Kutti (3), a Hu 
Beth of PE Judges considered the im por- 
tant question whether an appeal would'lie 
against an order made by a single Judge 
under s. 622, Civil Procedure Code. This 
decision was of course before the amendment. 
Itis clear that Shephard, oig. 0. Js, 
while agreeing with the majority view, 
would have preferred to distinguish between 
the revisional and appellate jurisdiction 
of the High Court. Subramania Iyer, Ja, 
whose judgment may be taken to represent 


(3) 32M 69; 8 M LJ 231 (F B). 
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the view of the majority of the Bench, held 
that the term “appellate jurisdiction” was 
‘both grammatically and logically” wide 
enough to comprehend the power exercis- 
able under s. 622 (now s. lio), Civil Pro- 
cedure Ocde. Recently a Full Bench of 
this High Oourt in Chidambara Nadar v. 
Rama Nadar (4;,had to consider whether 
in Art. 182 (2) and (5), Limitation Act, the 
word ‘appeal’ included revision. Venkata- 
subba kao, J. gave the opinion of the Court 
and approves the view that there is no 
essential difference between a remedy by 
way of appeal and by way of revision and 
considers that that view is reinforced by the 
observations of their Lordships of the Judi- 
cial Committee in Nageridranath De v. 
Sureshchandra De (d). In considering: the 
meaning of the word ‘appeal’ in Art. 182 
(2), their Lordships said : 

“But their Lordships have no doubt that- any 
application by a party to an Appellate Court 
asking it to set aside or revise a decision of a Sub- 
oidinate Oourt is an appeal within the ordinary 
acceptation of that term and thatitis no less an 
appeal because it is irregular or incompetent.” 

in conciusion, the Full Bench point out 
that the „word ‘appeal’ has a narrower 
meaning in Arts. 190 to lo7 than it seems 
to have in Art. 182, but accept the Position 
that if sufficient reasons exist, a word can 
be construed in one part of an Act in 
a different sense from that it bears in 
‘another part. The appellant also referred 
to Secretary of State v, Britis India Steam 
Navigation Co. (6), Harsh Chandra v. 
Nawab Bahadur of Moorshidabad (7) and 
Shew Prosad Bungshidhur v. Ram Chunder 
Haibux (8) and contended that’ the Dis- 
trict Judge’s order being subject to revision 
by the Hign Court on the basis of the 
above autuorities, the District Judge was 
nota Court of final appellate jurisdiction. 
The argument may be summarized in the 
words of Subramania lyer, J. in Chappan 
v. Moidin Kutti (3) at page 50%, 

“Here the two things which are required to 
constitute appellate jurisdiction are the existence 
of the relation of superior and inferior Court and 


the power on the part of the former to review 
decisions of the latter.” 


44) (1937) 1 ML J 453; 168 Ind. Cas, 561; AIR 
1937 Mad.” 385; I LR (1937) Mad, 616; (1937) M W 
N 31 & 35; 9 RM 607; ao L Was7 (Pn By 

(5) 63 M L J 329; 137 Ind. Cas. 529; A I R1932 
P G 165; 991 A 268; 60 U 1; Ind. Rul. (1932) PO 
195; 3¢ U W N 803; (1932) A LJ 643; 34 Bom. L 
T 1083; 550 L J 528; 33PL R 62l; 3 LW; 
9 O W N ööl; (1932) M W N 817 (P O). 5 

(8) 43 O Ld 90; Y Ind, Cas. 183; 12 O W N 848. 

(7) 13 O Ld 6v8; 1h Ind, Oas. 65; 15 O W N 879. 
aay” 41 O 323; 93 Ind, Cas, 977; A I R 1944 Cal 
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“Mr. Sitarama Rao accepted the position 
that if his view is correci,. there are no 
other Courts of final appellate jurisdiction 
in the Madras Présidency ‘wituin the 
meaning of s. 109 (a), Civil Procedure Code, 
and suggesled that the words were put in 
the Code so as to include Chief Oourts or 
any other Courts uot subordinate to the 
High Courts. It will be seen that there is 
no direct decision on what is the meaning 
of “a Court of final appellate jurisdiction” 
in s. 75, Provincial Insolvency Act, although 
there is a strong trend of authority sug- 
gesting that no Court is a Court of final 
appellate jurisdiction over which another 
Court has revisional powers, The trend of 
authority is, therefore, in favour of the 
view urged by the appellant that the Dis- 
trict Court is not a Court of final appellate 
jurisdiction. But our ‘attention has been 
drawn to the decision of ihe Judicial 
Committee in Saadamand Khan v. bhul 
Kuer (9). The facts of that case are very 
common in India. A petitioner alleged 
that owing to an irregularity in un auction 
sale, property worth’ Rs. 10,000 was “sold 
for Rs. 670. A petition to the District 
Munsif to set aside the sale was dismissed. 
On an application to ‘the District’ Judge 
the sale was set aside. An application 
was made to the Disirict Judge for a cer 
tilicate for leave to appeal to Her Majesty 
in Oouneil under s. 598, Civil Procedure 
Code, 1882. Holding that’ his order “was a 
final decree within the meaning’ ‘ot 8.’ 999 
(now represented by s: 10% which intrdduc- 
ed the words “any decree or tmal order") 
the District Judge granted a ceruncate; and 
as pointed out in Suraj Singh v. Phul 
Kumari (10) at p, 228*, the matter never 
came before the High Court but in due 
course it came up for hearing before 
the Board. Now it cannot be doubted 
that although no appeal lay from the 
District Judge's order vo the High Court, 
an application for revision would have 
been sustainable, but it does not appear 
that before the Judicial Committee any 
objection was taken tothe maintainability 
of the appeal on this or on any obher ground 
and it must be borne ina mind twat toe 
last issue before the District Judge was 
wether nis judgment in appeal was onal. 
it did not-appeur whether one certificate 
was granted under s. 293 (a) ors, 292 16) 
AS suggested by the appellant's learned 
* (9) 20 A 412; 25 I A 146; 7 Sar, 380(P O). 

UU) 48 A 236; 90 Ind. Cas. YUi; Al B 1926 All 
202; 43 AL J997. i É Doel Ss 
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Counsel. This case is relied on by the 
respmdents as being by implication autho- 
rity for the proposition that a District 
Judge in certain circumstances analogous 
to those before us is a Court of final appel- 
late jurisdiction. Bunt in view of the deci- 
sion in Rangoon Botatoung Co. Ltd. v. 
Collector of Rangoon (11), we do not consider 
that the hearing of appeals by the Judicial 
Committee is necessarily to be regarded as 
a ruling relating to their maintainability. 
That this is so is clear from Ringoon 
Botatoung Co., Lid. v. Collector of Rangoon 
(11), where their Lordships held that no 
appeal lay to His Majesty in Council from a 
decision of the Chief Oourt of Lower Burma 
on a reference under the -Land Acquisition 
Act. Appellants learned Counsel then 
relied in argument on the fact that appeals 
had been entertained by the Board under 
the Land Acquisition Act on previous occa- 
sions. In view of the fact thatin Saadamand 
Khan v. Phul Kuer (9) there was no actual 
decision or even discussion with regard to 
the maintainability of the appeal, we do 
not consider we are precluded from decid- 
ing the matter before us. . 

The matter is of considerable importance 
because Mr. T. M. Krishnaswami Iyer here 
has contended before us that the test as to 
whether a Court isa Courtof final appel- 
late jurisdiction is whether its findings on 
facts are final and not open to considera- 
tion by any other Court. If this is so, it 
would appear to follow that in second 
` appeals it would. be open to a Subordinate 
Judge sitting in first appeal from a Munsif’s 
decision to grant a certificate for leave to 
appeal to the Privy Council, provided that 
the case came within the provisions of 
s. 109 (e), Civil Procedure Code. That at 
least is the argument before us. In this con- 
nection it must be noticed that certificates 
under s. 109 (a) and (b) are rightly ciream- 
scribed by considerations as to valuation 
and s. 109 fe) is not so limited, and even in 
revision petitions there isa precedent for 
the High Court granting a certificate in an 
appropriate case: Rajya Rajeswara Sethu- 
pathi v. Kamith Ravuthan (12). In order 
to arrive at a decision in this matter, a 
consideration of the termsof s. 75, Provin- 
cial Insolvency Act, is as important as a con- 
sideration of s. 109, Civil Pyocedure Code, It 

(11) 40 O 21; 16 Ind, Oas. 158; 39 IA 197;6LB 
R 150; 16 O WN 961; 12 ML 195; (1912) M W 
N 781:16 O LJ 215; 23 ML J 278 14 Bom. L R 
833; 10A L J271;5 Bur. LT 205 (P 0). 

(12) 42M L J 78: 66 Ind. Cas. 686: AI R 1922 


Mad: 34; 15 L W140; 30M L T 42; (1922) MW" N 
46. X 
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has been pointed ont to us that Art. 163, Li- | 
_mitation Act, and O. XLIII, r. 1 v) contem- 
plate the pcsition that there may be Courts 
of final appellate jurisdiction subordinate to 
the High Court, Except the case now argued 
before us, no examples have been given 
and no precedents have been quoted to us 
other than the casein Saadamand Khan 
v. Phul Koer (9), to which reference has 
already been made, in which a Court other 
than the High Court has granted leave to 
appeal to His Majesty in Council. It may 
be§ that the Legislature contemplated that 
there might be such Courts ; but what we 
-have to decide is whether a District Judge 
sitting in appeal from a Subordinate Judge 
under s. 75 is such a Court. The matter is 
obviously not free from difficulty. Giving the 
best consideration we can to this matter, 
we have come to the conclusion that s. 75, 
Provincial Insolvency Act, 18 all-compre- 
hensive and self-contained. The Legislature 
could have distinguished, had it thought 
fit, between appeals valued at mors than 
Rs. 10000 and those under Rs. 10,000. It 
has not done so. Itistrue that the deci- 
sion of the District Judge in appeal is 
stated to be final, but what follows imme- 
diately after? There ıs provision for the 
widest form of revision which at least 
enables a High Court to go into facts if it 
thinks fit. We have indicated that the 
Court seldom does s0. | 
The method of applying the Powers of 
revision under s. 25, Provincial _ Small 
Cause Courts Act, IK of 1887 which cor- 
respond in its terms to the revisional 
powers in s. 75, Provincial Insolvency 
Act. arede lt with in Valab Das v. Maung 
Ba Than (13), Sira Dass Dey v. Ashabi (14) 
and Poona City Municipality v. Ramji (19). 
But whatever view a Court may, take as 
to its powers under 8. 20, provincial Small 
Cause Courts Act, if there seems tc be an 
apparent injustice, we consider that a Court 
can and will deal with the matter as fully as 
if it were a first appeal. Section 75 seems to 
be deliberately framed and it would appear 
to be the intention of the Legislature that 
the finding of the District Judge, whatever 
the subject-matter, are to be subject only 
to the revisional powers of the High Court 
there given. There is further a right of 
second appeal in matters coming within 
the provisions of s. 4, Provincial Insol- 


(13) 1R 372; 85 Ind. Cas. 362; A IR 1924 Rang, 
54: 26 Or, L J 523. . 

fa 3 R 471: 91 Ind. Cas. 679; AI R 1925 Rang. 
310; 4 Bur. L J127. 

(15) 21 B.250. 
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e vency Act. For it must be remembered 


that had this been a matter involving a. 


questicn of title unders. 4, it would have 
been open to the appellant to file an appeal 
from the District Judge to the High Court 
an appeal limited in form no doubt but 
still an appeal in its strict sense. But the 
respondents’ Counsel contends that even in 
such a case if the value of the subject- 
matter exceeds Rs. 10,000, he is entitled, 
disregarding the special remedy provided 
by the section, to appeal direct to His 
Majesty in Council. The argument there- 
fore comes back to this, that the District 
Judge is a Court of final appellate juris- 
diction if the value of the property exceeds 
Rs. 10,000 but not so, if it is less than 
Rs. 10,000. Can it be said that a Court 
expressly subject to wider powers of revi- 
sion than those given under s. 115, Civil Pro- 
cedure Code and whose decision in certain 
cases can be questioned in second appeal 
can beregarded as a Court of final appel- 
late jurisdiction ? We are of theopnion that 
it cannot be so regarded. We think this 
view is in agreement with the decisions to 
which we have referred and the intention 
of the Legislature. As Venkatasubba, 
Rao, J. observes in Chidambara Nadar v. 
Rama Nadar (4), the view that there 
is no decided difference between a re- 
medy by way of revision and by way 
of appeal is considerably reinforced by the 
observations of the Judicial Committee 
above quoted and this is of assistance in 
considering the meaning of the words 
‘Court of final appellate jurisdiction’. That 
the result is unsatisfactory is, we venture 
to say, apparent; but in view of what 
follows our view is academic—at least so 
far as this case is concerned. 

The next point that arises for con- 
sideration is whether an appeal lies against 
the order of the District Judge granting 
permission to appeal to the Privy Council, 
If such permission had been granted in an 
ordinary civil suit, undoubtedly no appeal 
would lie because O, X LIII, Civil Procedure 
Code, while providing for an appeal against 

„an order of refusal in sub-s. 1 (v), makes no 
provision for an appeal as against an order 
granting a certificate. It is, however, con- 
tended that although no appeal lies under 
tte Civil Procedure Code, 8.15, Prcvincial 
Insolvency Act, makes provision for appeals 
from all orders passed by a District Judge 
otherwise ae in appeal from an order 
made by a Subordinate Court, upon leave 
being granted by the District Court or by 
the High Court. Although the District 
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Judge may be said to have ordered -the 
grant. of a certificate before he actually 
granted the certificate, is the order he 
pass-d of the kind contemplated in s. 75? 
A somewhat similar question arose in 
Lane v. Esdaile (16) a case decided by the 
House of Lords, By O. LVIIL,. r. 15, which 
governs the right of appeal from the Oourt 
of Appeal to the House of Lorda, it is laid 
down that: 

“No appeal to the Court of Appeal from any 
interlocutory order shall, except by special leave 
of the Court of Appeal, be brought after the expi- 
ration of 21 days ...” AA 

In that case no appeal was filed within 
21 days and so the leave of the Court of 
Appeal for filing an appeal to the Honse of 
Lords was sought and that leave the Court 
refused. An appeal was then filedin the 
House of Lords against the order of the 
Court of Appeal refusing leave to appeal; 
and it was argued that the refusal of leave 
was an order and that therefore there was 
aright of appeal against that order within 
21 days. Lord Halsbury, L. O. says in his 
judgment, which represented the opinion 
of six Lords of Appeal: 

“Although it may be that in some sense the leave 
of the Court, whether it is given or withheld, 
becomes an order, that ie not the ordinary mode 
in which it would be described. It is to be some- 
thing that is done by the order of the Coutt...... 
It might well be that nevertheless by reason of 
the context it would come within the obvious 
meaning and purpose of the statute; so that 
although it was no one of those things in name, it 
might be one of those things in substance, and 
therefore would come within the general provision 
that an appeal should lie. But when I look not 
only at the language used, but at the substance 
and meaning of the provision, it seems to me that 
to give an appeal in thìs case would defeat the 
whole object and purview of the order or rule 
itself; because it is obvious that what was there 
intended by the Legislature was that there should 
be in some form or other a power to stop an appeal 
—that there should not be an appeal unless some 
particular body pointed out by the statute should 
permit that an appeal should be given.” 

And later: 

“How could any Oourt of review determine whe- 
ther leave ought to be given or not without hear- 
ing and determining upon the hearing whether it 
was a fit case for an appeal? And if the inter- 
mediate Court could enter and must enter into 
that question, then the Court which is the ultimate 
Court of Appeal must do so also.” 

No doubt a distinction could be made 
between the conditions under which an 
appeal can be epreferred before the House 
gf Lords and those governing an appeal to 
the Privy Council in India. The word 
‘order’ is actually used in O. XLIII, r. 1 (v), 
and the Oourt of Appeal had to grant or 


(16) (1891) A O 210; 40 WR 65; 64 L T 666; 60 L J 
Ob. 644. 
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refuse leave, whereas the Courts in India 
have to grant cr refuse a certificate which 
has to be granted under certain conditions; 
but we think that the reasoning of their 
Lordships of the House of Lords in the 
case above quoted applies equally cogently 
to the case before us. As has been pointed 
out. by Mr. T. M. Krishnaswami Iyer, if 
an order passed by the District Judge 
refusing permission to appeal to the Privy 
Council is an order falling within the mis: 
chief of s. 75, Provincial Insolvency Act, 
then the order granting leave to appeal to 
this Court against the order granting per- 
mission to appeal to the Privy Council is 
also an appealable order, and so on ad 
infinitum. Thus if the argument of the 
appellant be correct, this Court will have 
to consider whether the leave to appeal to 
this Court given by the District Tudge was 
properly given and after it has decided 
that point, it would have to decide the 
main point in appeal. The process could 
have been rendered endless if other peti- 
tions has also been filed for leave to appeal 
against the order granting leave to appeal 
to this Court against the order granting 
leave to appeal to the Privy Council and 
so on. i 

Turning to the actual wording used by 
8. 75 itself, we cannot resist the conclusion, 
reading the section as a whole, that it 
concerns itself with orders passed under 
the Provincial Insolvency Act determining 
the rights of parties. It seems extremely 
unlikely that the Legislature intended to 
apply s. 75 to orders passed under the 
Civil Procedure Code, which are governed 
with respect to appeals by O. XLII, 
Oivil Procedure Oode. Mr. Sitarama Rao 
for the appellant has quoted a decision of 
Wadsworth, J. in Basappa v. Hansaji 
Gulabchand Firm (17) to support his con- 
tention that the word “order in s. 75 is 
all-embracing. There the District Judge 
tefused to set aside an ex parte order 
passed by him in appeal and it was 
argued that this was an order passed by. 
him in appeal and so according tos. 76 
(1), it was final and against-it no appeal 
lay. Wadsworth, J. very rightly, if we may 
say so, held that when the appeal had been 
dismissed for default, the appeal was at an 
end and that any order passed subsequent- 
ly unde O. IX, r. 13, was not an order made 
in -appeal and that, therefore, an appeal 
was not barred by virtue of s. 75. We 


` (17) 59 M1049; 164 Ind. Cas, 959; (1938) MWN 


65; 44 L W 97; A TR1936 Mad. 660; 71 M L J 333; 
9R M187, ; 
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do not, however, see how this decision can 
in any way help us An order passed 
under O. IX, r. 13, is appealable under 
O. XLII, Givil Procedure Oode. If the 
District Judge in that case had passed an 
order setting aside the ex parte decree, 
would it have been open to the other side 
to contend that although no appeal is 
provided for by the Civil Procedure Oade 
against an order passed under O. XLII, 
T. 13, setting aside an ex parte decree, an 
app2al would nevertheless lie under s. 75, 
Provincial Insolvency Act? We do not 
think so. A fortiori, no appeal would lie 
against an order granting permission to 
the Privy Council; for undoubtedly the 
right of a party to appeal to the Privy 
Council is something that is beyond the 
scope of the Provincial Insolvency Act and 
not groverned by it. . | 

In Secretary of State v. Chellikani Rama 
Rao (18) it was contended that as the 
Forest Act made no provision for appeals 
to the High Court and was self-contained 
in the matter of appeals, an appeal to the 
High Court did not lie. Their Lordships 
repelled this argument and accepted the 
contention of the respondents that though 
an appeal from a District Judge to the 
High Oourt is not provided for in the 
Madras Forest Act in a claim to lands 
which have been notified as reserved forest 
lands under the Act, such an appeal will 
lie under the provisions of the Oivil Pro- 
cedure Code; where in such proceedings 
the District Court is reached, that Court 
is appealed to as one of the ordinary Courts 
of country with regard to whose procedure, 
orders and decrees, the rulesof the Civil 
Procedure Code are applicable. In such a 
case the ordinary incidents of litigation 
could only be excluded by specific provi- 
sions to that effect. If, therefore, — the 
right of appeal to the Privy Council is 
something beyond the Provincial Insolvency 
Act and is one of the ordinary incidents 
of litigation, how can appeals to the Privy 
Council be regulated by s. 75 of that Act? 
We are clearly of opinion that s. 75 does 
not govern appeals to the Privy Council 
and that as no appeal is provided agains’ 
an order passed under O, XLV, r. 3, no 
appeal lies to this Court. 

The appellant has, however, also fled, a 
revision petition against the order of the 
learned District Judge; and it has been 


(18) 39 M 617; 35 Ind. Cas. 903; AT R 1916 P O 
21; 43 I A199; 31 ML J 324; 20 O W N 311; (1916) 
2 M W N 224; 14 AL J 1114; 20 ML T 435;4 L 
W 486; 18 Bom. L R 1007; 250 LJ 6¥(P 0). 
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contended by the respondents that even a 
Tevision petition to the High Court does 
not lie. We have no doubt, however, that 
s. 115, Civil Procedure Code, is applicable 
to an order passed granting or refusing 
a certificate under O. XLV; for if Sub- 
ordinate Courts acted without jurisdiction 
in passing an order of this nature, it will 
be intolerable if this Court had no power 
to control them. The right of the High 
Court to interfere in revision is as much 
an incident of litigation asthe right of an 
aggrieved person to appeal from the decree 
of a District Judge. We are not, however, 
of the opinion that this is a proper case 
for interference in revision. The guestion 
whether a Subordinate Court can under 
certain circumstances grant permission to. 
appeal to tke Privy Council is of very 
considerable public importance and has 
not been covered by authority. Although 
we have held that an appeal does not lie 
direct from an order of a Subordinate Court 
to the Privy Council, yet the cases above 
considered do not preclude the possibility 
that the term “final appellate jurisdiction” 
used ins. 109 (a), Civil Procedure Code, 
has a more restricted meaning. Moreover, 
our decision in this matter has been govern- 
ed by the fact that even if this Court 
interfered in revision, it would be open to 
the respondents to apply for permission to 
appeal to the Privy Council against the 
order passed in revision ; and in view of 
the importance of this case and its 
pecuniary value, we would feel ourselves 
compelled to grant a certificate that it was 
-a matter of great public importance and 
ought to be adjudicated upon by the 
highest Tribunal. We, therefore, dismiss 
the appeel and the revision petition. As 
both sides’ contentions have succeeded in 
part, there will be no order as to costs. 


N.B. Appeal & Revision dismissed. 
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third person—Third person, if gets raiyati interest 
—Subsequent sale of same holdiitg in execution of 
another rent decree obtained by another co-sharer 
landlord—Purchaser, if acquires anything Posi- 
tion, when holding is non-transferable. 

It follows from s. 2219), Bengal Tenancy Act, 
itself that a purchase by co-sharer landlords in exe- 
cution even of a decree which has the effect of a 
money decree must be deemed to extinguish the 
tenancy, and any lease subsequently granted by 
them would create a raiyati interest and not a mere 
under-ratyati interest. Consequently where in exe- 
cution of his rent decree against his tenantsa co- 
sharer landlord purchases the holding which is 
transferable and sub-lets it to a third person, 
the third person gets a raiyati interest and 
where the holding is sold subsequently in execu- 
tion of a rent decree obtained by another co-sharer 
landlord against the same holding, the purchaser 
acquires nothing by his purchase. But if the hold- 
ing is not transferable, the position of the co-sharer 
landlords who purchased it in previous sale would 
be that ofan unrecognized transferee of an occu- 
pancy holding and there would be no merger. 
Therefore, ina subsequent sale in execution of a 
rent decree passed in a suit properly instituted by 
the other co-sharer landlords, the entire holding 
would pass to tbe purchaser. Golbar Bibi v. Aswini 
Kumar (1), relied on. 

C. A. from the appellate decree of the Dis- 
ee Judge, Burdhan, dated August 11, 
1936. 

Mr. Rabindra Nath Mukherjee for Mr. 
Baidya Nath Banerjee, for the Appellants. 

Mr. Gopendra Noth Das, for the Respond- 
ent. 

dudgment—The judgment of the Courts 
below do not contain a sufficient statement 
of the facts, or of reasons for the conclusions 
of law at which the Courts arrived. The 
facts would appear to be asfollows: The 
lands in suit apperlain to a jama of 
Rs. 11-4-0 in the name of Ram Charan Ray 
held under two sets of co-sharer landlords 
described as 9 as. 12 gds. co-sharers and 
6 as. 8 gds. co-sharers. It may here be 
stated that in the kobala of defendant 
No. 1 to which reference will presently be 
made, Ram Oharan Ray's interest is describ- 
ed as that of a settled raiyat. In 1927, the 
6 as. 8 gds. co-sharers instituted a suit 
for rentin respect of their share against 
Atul, Suresh and Khitish who are the 
descendants of Ram Charan Roy. The 9 as. 
12 gds. co-sharer landlords were nct made 
parties to. the suit.: In execution of the 
decree obtained in the suit, interest of Atul, 
Suresh and Khitish was purchased by the 
6 as. 8 gds. cosharer landlords in 1928. 
In 1930 the 6 gs. 8 gds. co-sharer landlords 
Branied a lease lo defendants Nos. 2 and 


“3. In 1932 the 9 as. 12 gds. co-sharer 
landlords instituted a suit for rent for the 


pericd cf 1335 to 1338 B.S. against Atul, 
Suresk and Khitish and made tke 6 as, 
8 gds. co-sharer landlords parties to ihat 
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suit. They obtained a decree, and in 
May 1933 in execution thereof, the hold- 
ing was brought to sale and was purchased 
_ by the plaintiff in the present suit. Later 


in 1933 possession was delivered through 


Court to the plaintiff. 

Thereafter, defendant Nos. 2 and 3 start- 
ed an objection case under O. XXI, r. 100, 
Civil Procedure Crde, and this was allowed 
ex parte on May 15, 1934. In January 1935, 
defendants Nos. 2 and 3 sold their rights 
to defendant No. 1 by akobala, On May 1}, 
1935, the present suit was instituted. The 
defendants are the appellants in this appeal. 
On their behalf, it is contended that they 
are entitled to joint possession to the 
extent of the 6 as. & gds. share. The 
two questions involved in this appeal are 
whether s. 22, sub-s. (2), Bengal Tenancy 
Act, as it stood before the amendment of 
1928, applies to the purchase by the 6 as. 
8 gds. co-sharer lanlords, and whether 
if itso applies the subsequent letting by 
these landlords to defendants Nos. 2 and 3 
would create a raiyati interest in their 
favour. The section as it stood prior to the 
amendment of 1929 was as follows: 

“Tf the occupancy right in land is transferred to 
a person jointly interested in the land as proprietor 
or permanent tenure-holder, he shall be entitled 
to hold the land subject to the payment to his 
co-proprietors or joint permanent tenure-holders of 
the shares of the rent which may be from time to 
time payable to them; and if such transferee 
sub-lets the land to a third person, such third per- 
son shall be deemed to be a tenure-holder or a 
ratyat, as the case may be, in respect of the land.” 

In my judgment it follows from the sec- 
' tion itself that a purchase by co sharer 
landlords in execution even of a decree 
which has the effect of a money decree 
must be deemed to extinguish the tenancy, 
and any lease subsequently granted by 
them would create a raiyati interest and 
not a mere under- raiyati interest. The 
illustration which was appended to sub-s. 2 
of s. 22 as it then stood makes this 
sufficiently clear. If, therefore, the provi 
sions of sub-s. 2 of s. 22 apply to the facts 
of the present case, the plaintiff would not 
acquire any right by his subsequent pur- 
chase and his suit must fail. The case in 
Sm. Golbar Bibi v. Aswini Kumar (1) is 
to some extent an authority upon which the 
appellant may rely. Although that case 
was concerned with the interpretation of 
s. 22 (2) a8 amended b$ the Last Bengal 
and Assam Tenancy Act, that ciretm- 
stance makes little or no differerce. * In 
my judgment, the effect of s. 22, sub-s. (2) 


Pes 33 O W M 161; 117 Ind, Cas, 536; A 1 R 1929 Oal. 


upon the question which has arisen here 
is precisely that to which the East Benga} 
and Assam Amendment sought to give 
clearer expression. 

It has been argued on behalf of the 
respondents that s. 22, sub-s. (2) does not 
apply as it has not been shown that the 
holding was transferable. Now, it is well, 
established that before s. 22, sub-s. (2) can 
apply, the holding must be transferable in 
law. See in this connection the case in 
Girish Chandra v. Kedar Chandra Roy 
(2), Lekhi Kant v. Balabhadra 13) and 
Sm -Golbar Bibi v. Aswani Kumar (1). 
It follows that if the holding was not 
transferable, the position of the co-sharer 
landlords who purchased it in 1928 would 
be that of an unrecognized transferee of 
an occupancy holding and there would 
be no merger. Therefore in a subsequent 
sale in execution of a rent decree passed 
in a suit properly instituted by the other 
co-sharer landlords against the original 
tenants and the 6 as 8 gds. co-sharer 
landlords the entire holding would pass 
and it would follow that the plaintiff's 
suit would have to be decreed in its en- 
tirety. I donot think the Appellate Oourt 
has adverted to this aspect of the case. 
Upon the question whether the holding 
was transferable or not, there is no finding 
and the matter requires to be further in- 
vestigated. If it was a transferable occu- 
pancy holding, then s. 22 (2) would apply 
and the plaintiff's suit would fail. If, 
however it is found that the holding was. 
not transferable, the decision of the lower 
Appellate Court from which this appeal is 
taken would stand. The appeal is allowed 
and the decree of the lower Appellate 
Court is set aside and the case is remanded 
to the lower Appellate Court for just 
hearing according to law. Costs will abide 
the result. 


D. Case remanded. 
(2) 270 473;4 OW N 589. 

i (3) 19 O L J 400; 25 Ind. Cas. 546; AI R 1915 Oal. 
20, 
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Practice that archaka to take whole hundi collec- 
tions for his own maintenance and for pooja 
expenses—Legal origin of practice not known—Prac- 
tice in existence for long—No evidence to contrary— 
Presumption of legal origin of practice is not un- 
reasonable. 

When the origin of the practice is unknown 
it must be assumed to be a legal one. The 
presumption of a legal origin of certain prac- 
tice is a rule of convenience ; for, if there were 
no such presumption, it would be impossible in 
many cases to decide what the rights of parties 
were; this rule can be applied provided that the 
presumption of legal origin is practicable and rea- 
sonably capable of being presumed without doing 
violence to the probabilities ofthe casa Magniram 
Sitaram v Kasturbhat Manibhai (3) and Makammad 
Mazaffar Musavi v. Jabeda Khatun (4), followed. 

Where in a case the archaka of a temple claims 
the practice that he is entitled to take the whole 
of the hundi collections for his own maintenance 
expenses and for the expenses of the pooja and 
nothing is known of the origin of this practice 
and no evidence exists of any agreement entered 
into between the trustees and the archakas, per- 
mitting the archakas to appropriate this money but 
all that is known is thatthe practice has been in 
existence as long as witnesses can remember—and 
no instance has been given of any occasion on 
which the archakas have not appropriated this 
money; it cannot be said that the presumption of a 
legal origin to the practice is unreasonable and 
against the probabilities arising from the evidence. 
Prauag Dassjee Varu v.Govindacharulu (2), follow- 
ed, Venkataramana v. Kasturiranga (1), distin- 
guished. 4 

S. CŒ. A. against the decree of the Sub- 
Judge. Salem, in A. S. No. 141 of 1934. 

Mr. B. Somayya, for the Appellant. 

Messrs. C. S. Venkatachariar and D. 
Ramaswami Ayyangar, for the Respondents. 

Judgment.—The question argued in 
this anpeal is whether the practice tha 
the archaka should take the whole of the 
hundi collections for his own maintenance 
expenses and for the expenses of the pooja 
js an illegal practice opposed to public 
policy. The first Court. on the authority in 
Venkataramana v. Kasturiranga (1), 
thought it was; but the Appellate Court 
has thought that the more recent case, 
Prayag Daesjee Varu v. Govindacharulu (2), 
shows that appropriation by archakas of a 
fixed portion of the hundi collections is not 


necessarily an illegal practice. 

Mr. Somayya has taken me through 
Venkataramana v. Kasturiranga íl), at 
Some length to try to satisfy me that the 
facts of that case fully resemble those in 
the present case; but it would appear that 
in Venkataramana v. Kasturiranga (D, 
the archakas at no time claimed 
a right to appropriate the hundi collec- 

(1) 40 M 212; 38 Ind Oas. 73; A I R 1917 Mad 
112: 31 MLJ777 20 ML T490; 5 L W 625; (1917) 


MW N 400. 
(2) 68 M L J 295; 157 Ind. Oas. 517; A IR 1935 


Mad. 220; 41 LW 63; (1935) MW N59. 
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tion except on the ground that sucu 
an appropriation was necessary for the 
maintenance and proper performance of the 
ceremonies connected with the temple. It 
also appears in that case that the Govern- 
ment, apparently then representing the 
temple, interfered from time to time with 
the appropriation of the collections by the 
archakas and only allowed them to enjoy it 
because they were satisfied that it was 
necessary in the interests of the proper 
perfcrmance of the ceremonies of the 
temple. The agreement which subsequently 
came up for consideration in that case was 
one entered into between the trustees and 
the archakas, whereby the archakas were 
to appropriate the collections and give to 
the tèmple the sum of l's. 300. It was held 
that the trustees had no authority to make 
a permanent arrangement of this kind and 
that it was a breach of trust to do go. In 
Prayag Dassjee Varu v. Govindacharulu 
(2), there was also a practice whereby the 
archakas appropriated a fraction of the 
hunci collections, and out of that sum 
they had to maintain themselves and 
perform certain poojas and other cere» 
monies. Varadachariar, J. held that such a 
practice was not repugnant to Hindu ideas 
and that when the origin of the practice 
was unknown, it must be assumed to be 
a legal one. The presumption of a legal 
origin isa rule of convenience for, if there 
were no such presumption, it would be 
impossible in many cases to decide what 
the rights of parties were. Their Lord- 
ships of the Privy Council in considering 
this matter in Magniram Sitaram vy, 
Kasturbhai Manibhai (3), and Mahammad 
Mazaffar Musavi v. Jabeda Khatun (4), 
recognized the propriety of applying this 
tule provided that the presumption of legal 
origin was practicable and reasonably 
capable of being presumed without doing 
violence to the probabilities of the case. 
In the case before us, nothing is known 
of the origin of this practice, and no evi- 
dence exists of any agreement entered into 
between the trustees and the archakas 
permitting the archakas to appropriate 
this money. Allthat we know is that the 
practice has been in existence as long as 
Witnesses can remember—and no instance 

(3 46 B 4*1- 66 fnd. Cas. 162; A I R 1922 P O 
163; 49 I A 54; 26 O WN 473; 42M L J 501; 30 M 
L.T 268 20 A LJ 371; 35 C LJ 421; 24 Bom. L 
R 584; (1922)M W N 319(P 0). 

(4) 57 O 1293; 123 Ind. Oas. 722; A IR 1930 P O 
103: 57 I A 125; Ind, Rul. (1930) P O 210; (1930) A 
LJ 377; 32 Bom. LR 633; 51 OL J 345; 58M L J 
64; 34 O W N 462; 32 L W 28 (PO). 
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has been given of any occasion on which 
the archakas have not appropriated this 
money. It cannot be said that the presump- 
tion of a legal origin to the practice is 
unreasonable and against the probabilities 
arising from the evidence. The lower 
Appellate Court was, therefore, justified 
in presuming a legal origin. 

It may be mentioned, although the matter 
is not of any great importance, that the 
archaka does not claim everything that is 
put in the hundi; but only the cash. 
Certain saffron coloured pieces of cloth 
with coins tied in them, etc., and gold and 
silver articles are also placed in the 
hundi; and the archaka does not deny that 
this property belongs to the temple. 
There is only one exhibit in the case that 
has any bearing on the case, and that is 
Ex. K. It bears the date December 10, 
1909, and purports to be a patti signed by 
one Balaji Rao, presumbly the manager of 
the temple for that year, setting out the 
expenses incurred for the payment of ser- 
vants for the necessary services of the 
temple. In accordance with that patti, the 
Government made a grant of Rs. 81-11-2; 
but it does not appear that it was expect» 
ed that the money should be spent in 
precisely the manner set out in Ex. K. Exhi- 
bit K. purports to be rather an estimate of 
the expenses that had been met by the 
state before the British Government as- 
sumed power or at any rate, the expenses 
of the temple which the present Govern- 
ment felt it their duty to meet. Exhibit K. 
shows that the maintenance of the archaka 
was estimated at Rs. 17-125, and certain 
other sums were allowed for the perform- 
ance of the daily pooja and so on. Pre- 
sumably, the claim of the archaka is that 
he should be entitled to whatever sum is 
placed in the hundi, subject to the 
minimum of this sum granted by the 
Government in accordance with this patti. 
I do not think there is anything in this 
patit which would limit the right of the 
archaka to Rs, 17-12-45 remuneration; and 
in fact Mr. Somayya has fairly conceded 
that if the arechaka is not entitled to the 
kundi collections, further relief would have 
to be granted to him. I therefore agree 
with the lower Appellate Court and dismiss 
this appeal with costs. ° . 

N.B. Appeal dismissed: 
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_ LAHORE HIGH COURT 
Oriminal Miscellaneous No. 76 of 1938 
March 22, 1938 
ABDUL Rasutp, J. 
EMPEROR—Proseoutor ' 
b versus 
DHANA AND OTAERS—ACOUSED— | 
RESPONDENTS 
Criminal Procedure Code (Act V of 1898), 3. 596~ 
Cognizable case—Complainant applying for transfer 
—Crown opposing—Transfer shall not be granted~ 
Magistrate already being in house of accused as 


tenant long before case started—Held no ground for 
transfer. 

Though the complainant in a cognizable case is 
entitled to apply for transfer under s. 526 of the 
Oriminal Procedure Oode, his rights must be sub- 
ordinate-to those of the Orown, and inthe case of 
conflict between the two, the right of the Crown 
must prevail. Where, therefore, such an applica- 
tion is opposed by the Crown, it shall not be grant- 
ed. Bagh Ali v. Muhammad Din (1), relied on. 

The mere fact that the Magistrate lives in the 
house of the accused which he had taken on rent long 
before the case was instituted, is not a ground for 
transfer of the case at the instance of the com- 
plainant in a cognizable case, especially if the 
Orown opposes the transfer. 


Cr. Misc. App. for transfer from the Ma- 
gistrate, First Class, Rohtak. 

Mr. Qabul Chand, for the Petitioner. 

Mr. Mohammad Amin Khan, for Advocate- 
General, for the Crown. 

Mr. Mohammad Amin, for the Respon- 
dents. 

Order.—A riot took place at Rohtak in 
October 1937, wherein one man was killed 
and ten others were seriously injured. Asa 
result of this riot a case under s. 307 and 
some other sections of the Penal Code was 
lodged against 14 persons. This case is 
pending in the Court of Mr. Zafar-ul-Haq, 
Khan, Magistrate, First Class, Rohtak. In 
February 1938, an application was pre- 
sented by cne Sita Ram in the Court of the: 
District Magistrate, Rohtak, praying that 
the case referred to above may be trans- 
ferred from the Court of Khan Zafar-ul- 
Haq Khan tosome other Oourt of compe- 
tent jurisdiction. Sita Ram is oneof the 
injured persons. During the investigation: 
his statement was taken by the Police and 
his injuries were also got examined by the: 
doctor. The District Magistrate rejected: 
the application of Sita Ram. Sita Ram has 
accordingly preferred an application to this' 
Court praying that the case mentianed 
above may be taken away from the Court 
of Mr. Zafar ul-Haq Khan and entrusted 
to another Court. 

This application is opposed by the 
Orown. Sita Ram being one of the injured 
persons, may perhaps be regarded as a 
complainant though the case is a cognizable 
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one. Jt has, however, been held by this 
Court in Bagh Ali v. Muhammad Din (1), 
that though the complainant in a cognizable 
case is entitled to apply for transfer under 
s. 526 of the Code, but his rights must be 
subordinate to those of the Crown, and in 
` the case of conflict between the two, the tight 
of the Crown must prevail. I am in res- 
pectful agreement with the view adopted in 
this ruling, Ten persons were injured in this 
riot. Jf the wishes of each one of these 
persons are to be taken into account in 
preference to the attitude taken up by the 
Crown, utter confusion is likely to result. 
If the prosecuting agency is of the opinion 
that it will not get fair and impartial jus- 
tice in the Court of some Magistrate, it is 
always open to the Orown to present an 
application for the transfer of the case. If 
the Crown is opposing the transfer, it is 
evident that the prosecution have no 
reasonable apprehension that justice will 
not be done. On the merits the only ground 
of any importance is that the Magistrate 
lives in a bungslow which is owned by the 
father of one of the accused persons, In a 
town a landlord has no financial hold on 
the tenant. ‘lhe landlord lives in Calcutta 
and the Magistrate took the house on rent 
long before the present case was instituted 
in his Court. The rent was fixed before the 
riot took place. In the circumstances of 
this case and in view of the fact that the 
Crown is opposing this petition for transfer. 
I hold that no adequate grounds for trans- 
fer have been made out. I therefore dis- 
miss this application. 

D. Application dismissed. 


(1) 16 Lah. 541; 93 Ind. Cas. 75; AI R 1926 Lah. 
156; 27 Or. L J 411; 27 P LR 80, 





MADRAS HIGH COURT 
Full Bench 
Civil Miscellaneous Petition No. 1439 of 
1938 
April 12, 1938 
Leaon, O. J., Mavuavan NAIR AND 
VAKADAOHARTAR, JJ. 
MATHUKUMALLI RAMAYYA-- 
PETITIONER 
VETSUS 
VUPPALAPATTI LAKSHMAYYA— 
2° RESPONDENT 
Civil Procedure Code (Act V of 1908), O. XLY, 
r. T—Power of High Court under r. 9 of Privy 
Council Rules to extend time prescribed for security 
and deposit. . 
The High Court has power under r. 9 of the Privy 
Council Rules to extend the period allowed for fur- 
nishing the security and the making of the deposit 
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required by O XLY, r. 7, Oivi, Procedure Code, 
beyond the periods mentioned therein, but the power 
should not be exercised without cogent reason. 
Poornananthachi v. Gopalaswami Odayar (4) and 
arene Reddit Nagi Reddi v. Saki Reddi (5), over- 
ruled. i 
[Case-law referred to } 


Mr. K. Kameswara Rao, for the Petit- 
ioner, 
Messrs. B. Somayya and M. S. Rama- 


chandra Ran, forthe Respondent, 
Opinion of the Full Bench < 

Leach, C.J.—Tke question which has 
been referred to is whether in an appeal 
to His Majesty in Council the Court Has 
power to extend the time for furnishing 
the security and making the deposit re- 
quired by O, XLV. r. 7, Civil Procedure 
Code beyond the periods mentioned 
therein. The rule provides that where 
the certificate permiting the appeal is 
granted, the applicant shall furnish the 
security and make.the deposit within 
ninety days or such further period, not 
exceeding sixly days as the Court may 
upon causa shown allow from the date of 
the decree complained of or within six 
weeks from the date of the grant of the 
certificate whichever is the later date. 
The words “within ninety days or such 
further period, not exceeding sixty days, 
as the Court may upon cause shown allow” 
were substituted for the words “within 
six months” by Act XXVI of 1920. The 
amendment was made in order to expedite 
appeals to the Privy Council by .res- 
tricting the Oourt’s discretion to extend 
the time. Up tothen it had been the uni- 
form practice in the Courts in India to 
grantextensionsof time and it- wouid 
appear that the impression had been créat- 
ed that they had been too lenient when 
dealing with such applications. The rule 
as it stood before the amendment was 
regarded by the Privy Oouncil itself as 
being merely directory although it had 
intimated thatit should not be departed 
from without cogent reasons; Burjore and 
Bhavani Pershad v. Bhavana (1). 

Since the amendment there has been ‘a 
conflict of judicial opinion on the question 
whether the amended rule has the effect 
which the Legislature intended it to have. 
The conflict has arisen by reason of the 
provisions ofr, 9of the rules framed by the 
Privy Council afd s. 112, Oivil Procedure 
Gode. Rule 9 reads as follows : 

“Where an appellant, having obtained a certi- 
ficate for the admission of an appeal, fails to 


furnish the security or make the deposit required 
(or apply with due diligence to the Court), the 


(1) 100557; 11 IA 7; 4 Sar. 498 (P O). 
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Court may, on its own motion or on an applica- 
tion in that behalf made by the respondent, cancel 
the cértificate for the admission of the appeal, and 
may give such directions as to the costs of the 
appeal, and the security entered into by the appel- 
lant as the Court shall think fit, or make such further 
or other order in the premises, as in the opinion 
of the Oourt the justice of the case requires,” 
_ Section 112 (1) (b), Civil rrooedure Code 
states that nothing inthe Code shall be 
deemed: ` i | 

“to interfere with any rules made by the Judi- 
cial Committee of the Privy Council, and for the 
time being in force, for the presentation of appeals 
to His Majesty in Council, or their conduct before 
the said Judicial Committee,” 


_ Stated broadly the conflict is this : Some 
Judges have regarded the amendment of 
O, XuiV,r.7, Civil Procedure Code as 
constituting an overriding stetutory pro- 
hibition ‘of the extension beyond sixty days 
alter the initial poriod of ninety days, while 
other Judges have considered thatr. 9 of 
the Privy Council Rules governs the situa- 
tica by reason of s.° 112 of the Code and 
still’ leaves the granting of time a matter 
of discretion. in Nilkant Balwant v. Vidya 
Narasimha Bharathi (2), a Full Bench of 
the Bembay High Ccurt expressed itself 
strongly in favour of the view that r. 9 
has left the Oourt a discretion in the 
maiter. The question was referred to a 
Full Bench as Shah and Fawcett, JJ. had 
disagreed, Shah, J. being of the opinion 
that the Court had still power to extend 
the time for cogent reasons, while Fawcett, 
J. considered that the amerdment of 
O. XLV,r. 7 in 1920 restricted any exten- 
sion beyond sixty days after the ninety 
days had expired. The Full Bench consist- 
ed of Marien, O. J. and Crump and Patkar, 
JJ. aud they were unanimous in adopting 
the opinion of Shab, J. After pointing out 
that there was no express penalty pruvided 
by O. XLV, r. 7, for failure to furnish 
the security and to make the required 
deposit, Marten, C. J. observed that as 
there was an inconsistency between O. XLV, 
r. 7, and r. 9 of the Frivy Council Rules, 
the Privy Council Rule must prevail by 
virtue of the provisions of s. 112. On this 
basis the Court granted an extension beyond 
the additional pericd of sixty days. The 
appeal was in due Course heard by the Privy 
Council snd the judgment of their Lord- 
- ships is reporied in Nilkant Balwant v. 
Vidya Narasimha Bharath: ,3). The judg- 


e 
(2) 51 B 430; 101 Ind. Cas. 555; A IR 1927 Bom. 
217; 24 Bom. L R 352 (F B). g 
(8) 54 B 495; 126 Ind. Uas. 417; A IR 1830P C 
185; 57 IA 191; 31 G WN 884; Ind. Rul. (1930) 
P G 391; 59 M L J379; (1930) A L J 1338; 32 Bom. 
LR 1827; 82 L W 818; 520 L J 539(P 0). `. 
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ment, however, makes no reference to the 
action cf the Bmbay High Vourt in extend- 
ing the time. 

Nilkant Balwant v. Vidya Narasimha 
Bharathi (2) was considered by Beasley, 
C. J. and Curgenven, J, in Poornananthachi 
v. Gopalaswami Odayar (4), but they 
found themselves unable to share the 
opinion of the Bombay High Court. 
Beasley, C. J. ccnsidered that r. 9 of the 
Privy Council Rules gave nothing more 
than the right to cancel the certificate, but 
if it could be read as giving the Court 
power to extend the time, the extension 
could not exceed the sixty days provided 
by O. XLV,r. 7. The learned Chief Jus- 
tice did not imagine that r. 9, was to have 
a different effect from O. XLV, r. 7, as r. 9 
and the amendment toO. XLV, r. 7, came 
into effect on the same date (January 1, 
1921), Curgenven, J. delivered a separate 
judgment to the same effect. In Kachi 
kedai Nagi Reddi v. Saki Redui (5), Old- 
field and Ramesam; JJ. also held that the 
Court had no power to extend the time 
beyond the sixty days, but this decision wes 
before the decision in Nilkant Balwant v. 
Vidya Narasimha Bharathi (2) and Rame- 
sam, J. later changed his opinion. In Ram- 
krishna Iyer v.Parameshwara Iyer, OM P 
No, 3644 of 1931, Reilly and Ananthekrishna 
Iyer, JJ. followed Nilkanta Balwant v. 
Viaya Narasimha Bharathi (2), and their 
decision was accepted by Ramesam, J. 
sitting with Madhavan Nair, J. in Kileru 
Rama Kottiah v. Dharmabotla Subraman- 
yam, O. M. P. No. 4893 of 1931. 

The only decision of the Calcutta High 
Court to which we have been refer:ed to is 
that of Kaj Kumar Govinda Narain Singh 
v. Shamlat Singh (6), where Rankin, O. J. 
and Ghose,J. expressed the opinion that 


r. Yof the Privy Council Rules did not eme. 


power the High Court to grant an exten- 
sion beyond sixty days. The Bombay deci- 
sion is notreferred toin the judgment and 
presumably was not ccnsidered. Tne Allah- 
abad High Court has also decided that 
there is no power of extension beyond the 
sixty days: Ham Dhar v. Prag Narain (7) 
and Bahadur Lalv. Judges of High Court, 
Allahabad (8). The latter case was dé- 

(4) 55 M &35; 138 Ind. Cas. 663; AI R1932 Mad, 
484; 62 M LJ 665; (1932) M W N 557; 35 L W 679; 
lnd. Rul. (19382) Mad. 601. 

(5) 18 LW 29; 74 Ind. Cas. 703; A I R 1924 Mad, 
43; (1973) M W N 510. 

(6) 39 G WN 651. 

(1) 44 A 216; 65 Ind, Oas. 249; A IR 1922 All, 43; 
2% ALY 13, T 

(5) 5o A 432; 143 Ind. Oas. 559; A I R1933 AJI, 
241; (1933) A LJ 207; Ind. Rul, (1933) All, 290, 


. 
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cided by a Full Bench consisting of Muker- 

ji, Ag. C. Ja King and Niamutullah, JJ., 
e Mukherji, Ag. C. J. and King, J. were of the 
opinion that there was no discretion left in 
the Court after the expiration of the sixty 
days, while Niamatulla, J. held that there 
was. King. J. considered that r. 9 could be 
read as applying to a failure to comply with 
an order falling within the maximum period 
allowed byO. XLV,1r.7 and Mukerji Ag. 
O. J. agreed with him. Niamutaullah, J. 
did not consider that O. XLV, r. 7, neces- 
sarily implied that the Court had no power 
to grant an extension for more than 60 days, 
but assuming that it did conflict with 
r. 9, he agreed with the opinion of the Bom- 
bay High Court that the latter rule pre- 
vailed. The Patna and the Lahore High 
Courts have also held that there 
power to extend the time beyond the sixty 
days: Kamala Kanta Singh v. Bindhu- 
mukhi Dassi (9) and Munnalal v. Gajraj 
Singh (10). The Lahore High Court con- 
siders that the words “make such further 
other order in the premises as, in the opinion 
of the Court, the justice cf the case requires” 
are intended to cover merely incidental 
orders necessitated by the cancellation of 
the certificate. 

I have already pointed out that in amend- 
ing O. XLV,r 7, the Legislature intended 
to limit the discretion of the Court in grant- 
ing further time to a maximum period of 
60 days beyond the 90 days which the ap- 
plicant hasof right—there would be no 
reason forthe amendment otherwise—and 
Tam of the cpinion, that the words of 
amendment effect their object so far as the 
Code is concerned. Therefore,if O. XLV; 
7, 7, stood alone, I should have no hesitation 
jn holding that the Court had no discre- 
tion to grant time beyond the further 
pericd of 60 days. But if there is conflict 
between the Codeand the Privy Council 
Rules, the Rules must prevail. Section 112 
of the Ccde says so in very plain language. 
Consequently the question is reduced to 
this: Does r. 9 of the Privy Council Rules 
give a discretion to the Court to extend 
the time ? Ifit does, nothing in O. XLV, 
x. 7, can take away that discretion. In my 

inion, r. 9, does leaves discretion in the 

ourt and, therefore, must prevail over 
O. KLV, 1. 7. Tread r. 9, in this way. On 
failure by the applicant for leave to appeal 
to the Privy Council to furnish the security 


(9) A IR 1929 pat. 431; 123 Ind. Cas, 769, Ind, Rul. 
(1930) Pat. 369. 

(10) A IR 1935 Leh. 733; 159 Ind, Cas, 232;8R L 
863. 


MaTBUROMALLI RAMAYYA v. VOPPALAPATTT LAKbHMAYA (MADR. 


is no” 


1716 


or make the deposit, the Court has two 
courses open toit. It may cancel the certi- 
ficate and pass consequential orders, or it 
may, instead of cancelling the certificate, 
make such “other” order as it considers re- 
quisite. If it does not cancel the certificate, 
the only other order it can passis to extend 
the time for furnishing security or making 
the deposit, or doing both, as the case may 
be, The furnishing of security and the 
making ofthe deposit are conditions which 
must be complied with before the appeal 
can be lodged in the Privy Council. It must 
be caneellaticn or extension. 

We have been asked tohold thatthe words 
“make such further or other order in the 
premises, as in the opinion of the Gourt the 
justice of the case requires,” are to be read 
with the words “may give such directions 
as to the costs of the appeal and the secu- 
rity entered into by the appellant as the 
Court shall think fit," but with respect to 
the judicial opinion which has supported 
this construction, I consider its acceptance 
would mean violating the plain meaning 
of the Rule. It is very desirable to guard 
against delay in the prosecution of appeals 
to the Privy Oouncil and it is uufortunate 
that there should be this conflict between 
O. XLV, r. 7 and r. 9 of the Privy 
Council Rules, but at the same time I do 
not think that it is of much practical 
importance. With the amendment ` of 
O. XLV, r. 7 before it, the Court is not 
likely to grant more than 60 days beyond 
the initial 90 days, unless the circumstances 
are very exceptional. 

For the reasons indicated, I would answer: 
the reference in this way. The Court has 
power under r. 9 of the Privy Council 
Rules to extend the period allowed for fur- 
nishing the security and the making of the 
deposit required by O. XLV, r. 7, beyond 
the periods mentioned therein, but the 
power should not be exercised without 
cogent reason. 

Madhavan Nair, J.—I agree. 

varadachariar, J.—I agree. 

Final Order. 

The Full Bench have laid down that the 
Court can grant an extension of time but it 
must be for cogent reason. A number of 
affidavits, counter-afiidavits and reply affi- 
davits have been filed before us. Tney dis- 
close a certain amcunt of conflict but certain 
main facts are béyond dispute. The learned 
Counsel for the petitioners has told us that 
hé rectived intimation by trunk phone from 
his clients in the mofussil on March 10, 
1938, that they were in a position to make 
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the deposit but as the time had expired by 
that date, he has asked for advice as to 
what they ought todo. He replied to them 
to come over Madras immediately. This 
they did but it was too late on the lith 
when they arrived to file the petition for 
extension that day. This petition was 
accordingly filed on March 12, 1938. We 
accept these statements made by the peti- 
tioners' Counsel and according to them, the 
real delay is only of four days. There is 
also the fact that the petitioners are a large 
number, who, in different sets, are interested 
in small portions of the subject-matter of 
the appeal. It is not unreasonable that they 
should come to some arrangements between 
themselves in the matter of the deposit. 
The mere fact that one or some of them 
could have made the deposit is not the rea- 
sonable test to be applied. 

In view of the special circumstances of 
the case, we excuse the delay. As it is late 
to-day and tomorrow is a holiday, we 
extend time till Thursday, the 14th instant. 
The petitioners will, however, pay to the 
respondent the costs of this petition. 

N. Orcer accordingly. 
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OUDH CHIEF COURT 
Second Kent Appeal No. 58 of 1937 
August 15, 1933 
Tuomas, C. J. 

Kunwar RAJENDRA BAHADUR 
SINGH — P LAINTISE—APPELLANT 


ý versus 
Raja Sri PRATAP BAHADUR SINGH 
—DEFENDANT—RESPONDENT 

Oudh Rent Act (XXII of 1886), ss. 108 (16), 129, 132 
—Suit for compensation for revenue paid by lambar- 
dar on account of joint lambardar is governed by 
8.129 and not by s. 132. 

A suit for compensation for revenue paid by a 
lambardar on account of a joint lambardar falls 
under third part of cl. 16 of s. 108, Oudh Rent Act, 
and is governed not bys. 132 but, s. 129 of the Act, 
and should be instituted within one year from the 
date of the accrual of the cause of action. 


S. R. A. against the order of the District 
Judge of Bara Banki, dated May 7, 1937. 

Mr. M. H. Qidwai, for the Appellant. 

Mr. Haider Hussain, for the Respondent. 

Judgment.—Tuis is a plaintiff's appeal 
against the judgment and decree of the 
learned Wistmict Judge cf Bara Banki 
dated May 7, 1937. It arises out of a sait 
for arrears of revenue. š 

The plaintiff-appellant brought the suit 
to recover the sum of Rs. 1,517 as arrears 
of revenue due for the years 1339, 1340, 


RAJENDRA BAHADUR SINGH v. PRATAP BAHADUR SINGH (OUDH) 


191 à 


1341 and 1342 Fasli. The sum actually 
nowin dispute is Rs. 512 odd. The de- 
fendant'’s plea was that he was a joint 
lambardar with the plaintiff, and, therefore 
the suit forthe years 1339, 1340, 1341 and 
1342 Fasli was barred by limitation under 
s. 129 of the Oudn Rent Act. Both the 
lower Courts have found that the plaintitt 
is a joint lambardar with the defendant, 

The facts briefly are that Kaja Raghu- 
taj Bahadur, the Talugdar of Harha, died 
in 1925 leaving the plaintiff and defendant 
as his sons by different wives. There was 
a dispute on the Raja's death between the 
two suns, butit was amicably settled by 
some arbitrators who allotted some villages 
to the plaintiff and some to the defendant 
and some to the plaintiff's mother. It 
appears that then a partition took place and 
the land of each became separate. The 
defendant on his father’s death was 
sppointed lambardar of the entire estate. 
After the partition the plaintiff and his 
mother applied for being appointed lam- 
bardars of the estate, but the Deputy Com- 
missioner of Bara Banki allowed the de- 
fendant toremain lambardar of the entire 
estate and appointed the plaintiff as joins 
lambardar with the defendant in respect 
of the lands which had fallen to his (plaint- 
iff's) share at the partition. The plaintiff's 
mother was also appointed joint lambardar 
with the defendantin respect of the lands 
which fell to her share at the partition, 
Khokharpuris « hamlet of Mahmudabad, and 
it appears that this village Mahmudabad wag 
allotted to the plaintiff at the time of the 
partition, but Khokharpur was given to 
the defendant. The Record of Rights, 
however, shows that the plaintiff was and 
ever since has been recorded as lambardar 
of Mahmudabad and Khokharpur perhaps 
because Khukharpur isahamlet of Mahmud- 
abad. The orderof the Deputy Commis 
sioner of Bara Banki (Mr. Mason) is as 
follows :— 

“.... From a revenue point of view, however, the 
mohal is still undivided and must remain so until, 
ifever, any of the owners decide to go through the 
expensive procedure of arevenue partition, Although,. 
therefore, each party is, as observed by the 8. D, O. 
in sole possession of his or her own share, I am. 
unable to appoint three separate lembardars for the. 
three shares. All I can do under s. 45, L. R, As 
isto appoint additional lambardars. I, therefore, 
appoint the late Kaja’seldest son SAri Pratap Baha- 
dur Singh as Lombardar of the Mohkalin succession 
to hisfather. I further appoint the younger eon 
Rajendra Bahadur as additional dambardar for his 
own villages and his mother Musammat Bhagwanta 
Kuar as additional tambardaria for her villages.” 

itis thus clear from tue above order that 
frum a revenue point of view ‘the mohal 


s 
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is undivided, and, therefore. the liability 
for revenue remains joint. 

e The learned Counsel for the appellant 
contends that the entries in the khewat 
should be treated as conclusive evidence, I 
donot agree with his contention. In my 
opinion, in view ofthe order of the i'eputy 
Commissioner they are not complete entries. 

‘Taking all the facts aud circumstances of 
the case into consideration I agree with the 
finding of the lower Courts that the parties 
are joint lambardars of the village in suit. 

Tt was next contended by the learned 
Counsel for the appellant that the period of 
limitation applicable to the suit is three 
years under s. 132 of the Oudh Rent Act. 
I do not agree with this contention. There 
are three parts of cl. !6of s. 108 of the 
Oudh Rent Act (1) suits by a lambardar or 
by a pattidar who is entitled to collect the 
rents of patti...(2) bya lambardar for vil- 
lage expenses and other dues fcr which the 
co-sharers may be responsible to him and 
(3) against a joint lambardar for compen- 
sation for revenue or rent paid by the 
lambardar on account of the joint lambar- 
ar. 

4 Section 132 of the Oudh Rent Act refers 
to a suit for recovery of all the arrears of 
revenue or rentfor which the period pres- 
cribed for instituticn of the suit is three 
years from the last day of the month of 
Jeth of the Fasli year in which the arrears 


fell due. The present suit is for compen: - 


sation for revenue paid by the lambardar 
on account of the joint lambardar, and is, 
therefore, covered by the third part of cl. 16 
ofs. 108 of the Oudh Rent Act. A suit, 
therefore, under cl. 16 of s 1080f the Oudh 
Rent Act for compensation for revenue paid 
by a lambardar on account of a joint lam- 
bardaris governed not by s. 132, but s. 129 
of the Act, and should be instituted within 
one year from the date of the accrual of 
the cause of action. Tne claim, therefore, 
for the years 1339 and 1340 Fasli is beyond 
limitation and the decision of the lower 
Courts is correct. | 

1 accordingly dismiss the appeal with 


ts. 
pe Appeal dismissed. 
"O CALCUTTA HIGH COURT 
Special Bench 
. . Civil Reference No. 6 of 1937 


January 12, 1938 
Derpysaire, U. J., KHUNDKAR AND 
B. K. MUKBERJEA, Jd. 
In the matter ef Babu MOOLJI BSICKA 
Income Tax Act (XI of 1922), s. 26 (1)—" Change 


In the matter of Mootst stora GAL) 
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in constitution of firm” means change in personal. 

The expression “a change inthe constitution of 
a firm” ins. 26 (1, Income Tax» Act, means a 
change in its partners but not a change in the 
proportion in which the partnere divided the pro- 
ts. 


Derbyshire, C. J.—The facts are fully 


stated in the case, but shortly are as. 
follows: Babu Moolji Sicka was a member 
of a trading partnership. During the. 


accounting year which was October 1930 
to October 1931, the assessee’s share of the | 
profits of the firm was 11°39. After the 
accounting year, namely on December 17, 
1931, the partners agreed in a deed that 
the assessee’s share of the profits of the 
firm should henceforward be 11-30. The 
partners remained the same, but their 
respective shares in the profits were altered. 
The assessment year was April 1932 to 
March 1933, and the deed referred to was 
in operation during the year of assessment. 
The assessment was made on December 2, , 
1932. The question is whether in the facts 
and circumstances stated and on the true 
construction of s. 26 (1), Income Tax Act, 
the assessee should be chargeable to tax on 
the basis of his share of the profits at tLe 
time of making the assessment or on the 
basis of the share of the profits which he 
had during the accounting year. If s. 26 (1) 
applies, then the assessee would be charge- 
able to tax on the basis of his share of the 
profits at the time of making the assess- 
ment, That share was of course greater 
than during the accounting year. Section 26 
(1) reads: , ; 

“Where, at the time of making an assessment 
under s. 23, it is found that a change has occurred 
in the constitution of a firm or that a firm has 
been newly constituted, the assessments on the 
firm and on the members thereof shall, subject to 
the provisions of this Act, be made as if the firm 
had been constituted throughout the previous year 
as it is constituted at the time of making the - 
assessment, and as if each member had received a 
share of the profite of that year proportionate to. 
his interest in the firm at the time of making the 
assessment,” ; 

There 18 no question here of a firm 
having been newly constituted. The only 
question is whether a change has occurred 
in the constitution of the tirm, There is 
no previous decision to guide us as to the 
meaning of ‘change in the constitution of a 
firm.” The relevant explanation of ihe word 
‘constitution’ given in the New English 
Dictionary by Sir James Murray, Vol. 1l, 
page 876 is: $ 

“The way in which anything is constituted or 
made up; the arrangement or combination of its 
parts or elements, as determining its nature and 
character, make, frame, composition,” 

From a consideration of that definition 
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“a change in the constitution of a firm” 
would suggest a change in its partners but 
hot a change in the proportion in which 
the partners divided the profits. Some help 
is obtained from the provisions of the 
Partnership Act, 1932. Section 17 (a) of 
that Act says: : 

“Subject to contract between the partners wheré 
a change occurs in the constitution of a firm, the 
mutual rights and duties of the partners in the 
Té-Constituted ‘firm remain the same as they were 
immediately before the change as far as may be.” 

Section 38 provides: , 

“A continuing guarantees given to afirm or to a 
third. party in respect of the transactions of a 
firm, is,in the absence of agreement to the con- 
trary, revoked as to future transactions from the 
late of any change in the constitution of the firm.” 

Section 63 (1) enacts: 

“When a change occurs in the constitution of a 
Tegistered firm, any incoming, continuing or out- 

. going partner, and when a registered firm is dis- 
solved, any person who was a partner immediately 
before the dissolution, or the agent of any such 
Partner cr person specially authorised in this 
behalf, may give notice to the Registrar of such 
change or dissolution, specifying the date thereof; 
and’ the Registrar shall make a record of the notice 
in the entry relating to the firm in the Register 
of Firms, and shall file the notice along with the 
statement relating to the firm filed under s. 59,” 

Section 17 does not appear to help in 
arriving at a meaning of the phrase ‘ch inge 
in the constituticn of a frm’, but ss. 38 
and 63 where they mention the phrace 
‘Change in the constitution of a firm’ are, 
it-seems to me, referring to a change in the 
personnel of the firm, that is a change in 
the Persons who are ‘partners in the firm. 
In my opinion thers was no change in the 
constitution of the firm on December 17, 
1931, within the meaning of s 23 (1). 
Income Tax Act. Consequently, s. 26 (1) 
‘has no application to this particular case, 
The result is that the assessment must be 


made on the basis of the share which the - 


agsessee had during the accounting year. 

With regard to the years subsequent to the 

year of assessment 1952-33, the matter 

has not been pressed and the question does 

not arise, The assessee will get half the 

ordinary costs of this reference. 
Khundkar, J.—I agree. 


B. K, Mukherjea, J.—1 agree. 


"D Reference answered. 
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_ _QUDH CHIEF COURT 
Oriminal Revision Application No. 58 
of 1938 
August 23, 1938 
Zls-vL Hasan, J. 
GAJJU— APPLICANT 
; : versus 
EMPEROR—ComprainantT—Opposits Party 
Criminal Procedure Code (Act V of 1898), ss 350 
(1) (a), 227 (1)—Framing of new charge at request of 
accused, if necessary under s. 350 (1) (a)—New 
charge framed—Accused, if has grievance—Charge 
framed against accused under s, 454, Penal Code 


‘(Act XLV of 1860)—Transfer of case and fresh 


charges framed under ss. 454 and 411—Case again 
transferred and again fresh charges framed under 
as. 454 and 411~Whether trregularity—Accused, if 
prejudiced, ae 

In a case governed by s. 350 (1) (a) Oriminal Pro- 
cedure Code, that is to say, where the accused 
demands that the prosecution witnesses or any of 
them be re-summoned and re-heard, it is not neces- 
sary for the Magistrate to frame a new charge at 
the request of the accused. If, however, he does 
frame a new charge, the accused cannot have any 
cause for grievance. Kunwar Sen v. Emperor (4), 
referred to. 

Under s. 227 (1) of the Code of Criminal Proce- 
dure, a Court can alter or add to any charge at 
any time before judgment is pronounced. | 

Where, therefore, in a case a charge is framed 
against an accused under s. 454, Penal Code, but the 
case is subsequently transferred to another Magis- 
trate who frames afresh charge under ss. 411 and 
454 and the case is again transferred to a third 
Magistrate who re-commences the trial and again 
frames charges under ss. 411 and 454, Penal Oode, 
there is absolutely no irregularity in framing 
charges afresh as the first Magistrate could have 
added a charge under s. 41] at any time, nor is the 
accused in any manner prejudiced, the more so 
when the accused himself applies for a de novo trial 
before the subsequent Magistrate. Sriramulu v. 
Veerasalingam (1) and A, Ramanna v. Emperor (2), 
distinguished, In re Ramalingam Pillai (3), refer- 
red to, À 

Or. R. App. for Revision of the order of the 
Sessions Judge of Lucknow, dated April 
1, 1938. f 

Mr. Nazir Ahmad, for the Applicant, 

The Assistant Government Advocate, for 
the Crown. 

Judgment.—Toais is an application for 
revision of an order of the learned Sessions 
Judge of Lucknow dismissing the appli- 
cants’. appeal against his conviction and 
sentence under 8. 411, Indian Penal Code, * 

The facts are that Kali Prasad com- 
plainant left his house for his office at 
9-30 a. Ma, on June 24, 1937. When he re- 
turned to his house at 4-30 P. M., he found 
that a burglary had been committed in 
his house by one of the shutters of his 
door being removed. As the burglary 
was committed in the day time, some people 
of the neighbourhood saw the thieves going 
towards Kali Prasad’s house aid -weturning 
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trom that direction with a bundle or bundles 
containing clothes and utensils. An alarm 
of thief was raised and the theives tock to 
their heels leaving a bundle of utensils 
behind. They were pursued. and one of 
them named Nadir who wasa co-accused 
with the applicant was actually caught. 
The present applicant escaped but he was 
arrested later on. Both the trying Magis- 
trate and the learned Sessicns Judge found 
the case under s. 411, proved against the 
applicant and the learned Judge also was 
of opinion that he could have been convict- 
ed under s. 454, Indian Penal Code. 

The first point urged on behalf of the 
applicant is that there has beena material 
irregularity in the trial and that conse- 
quently the trial is vitiated. It appears 
that the case against the accused was taken 
up in the first instance by Khwaja Wasi: 
uddin Sahib, Special Magistrate and a 
charge under s. 454, Indian Penal Code, 
was framed against them. Subsequently 
the case was transferred tothe Court of a 
stipendia1y Magistrate Mr. Dhanpat Ram 
and afresh charge skeet under ss. 454 and 
41], was drawn up. Subsequently the case 
Was again transferred tothe Court of Mr. 
Pyare Lall Bhargava who recommenced the 
trial and framed charges under ss, 454 and 
411. lt is argued that the framing of a 
new charge by Mr. Dhanpat Ram and Mr. 
Pyare Lall Bhagrava was illegal and ‘that, 
therefore, the trial was vitiated. I do not 
think there is any force in this argument. 
The leained Counsel for the applicant 
relies on the cases of Sriramulu v. Veerasa- 
lingam, I. L.R. 3&8 Madras 585 (l; and A. 
Kamanna v. Emperor, A. I. R. 1933 Madras 
841 (2), but in the first place the facts of 
those cases were quite different from those 
of ihe present case and in the second in the 
caseof In re Ramalingam Pillai, I.L. R. 57 
Mad. 1019 (3), alearned J udge of the Madras 
High Court himself held that the grant of 
a ae novo trial by the successor of a Magis- 
trate has the effectcf wiping out the prior 
proceedings. If that is so, there was abso- 
lutely no irregularity in Mr. Dhanpat Ram 
or Mr. Pyare Lall Bhargava framing a 
charge against the applicant afresh. In 


- e (1) 38 M 585; 25 Ind. Cas. 1001; (1914) MW -N 
646; 16 ML T 303; 27 M LJ 589; 15 Or. L J 
673 


(2) A IR 1933 Mad. 841, 146 Ind. Cas. 523(2); 6 
RM 268; 35 Cr. L379); 65 ML J 791; (1933) 
Gr. Cas, 1518; 38 L W 995. 

(3) 57 M1019; 151 Ind. Oas, 309; (1934) MW N 
369; A IR 1934 Mad, 475; (1934) Or. Cas, 801; 67 M 
L J 293; 7 R M 122; 35 Or, L J 1363; 40 L W 
832, - 
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fact it was their duty to doso. The learn- 
ed Counselfor the applicant also relies.on 
the case of Kunwar | Sin. v. .Empe- 
ror, A. I. R. 1933 Oudh 86. (4), buta. all 
that was held in that case--was that. 
where a trying Magistrate does not ‘act. . 
suo motu but onthe request of one ‘of the: 
accused under e. 350 (1) (a). of the Orimi- 
nal Procedure Ccde, the trial does not be” 5 
come a fresh trial but all that.is intended’ 
is that the prosecution . witnesses should be: 
re-summoned and re-heard and that the 
Legislature did not intend that the charge. 
already framed should. be wiped out. This 
means that ina case governed by s.'350.(1), 
(a); that is to say, where the accused. de- 
mands that the prosecution witnesses cr any 
of them be re-summoned and re-heard, it: is 
not necessary forthe Magistrate to frame a 
new charge at the request of the accused. 
If, however, he does frame a new chatge,_ I. 
donot think the accused can have any cause 
for grievance. Under s. 227 (1) of ‘the 
Code of Criminal Procedure, a Court. can’ 
alteror add to any charge at any time 
before judgment is pronounced so that:-even 
Mr. Wasi-nd-din who took cognizance’ of the : 
case in the first instance could have added 
a chargé under s. 411, Indian PenalCode, 
at any time and in the  circum- 
stances it is absurd to say that if the | 
Magistrate to whom the case was transfer- 
red from the Court of Khwaja Wasi-ud-din: 
Sahib framed a new charge adding s. 411 
to it, the accused were in any manner pre- . 
judiced, cee ee a, 
There is yet another reason why: the cofi- 


-tenticn put forward on behalfof the appli- 


cant cannot be accepted. It appears from 
the record that in the Court of Mr. Pyare Lali 
Bhargava as well as in that of Mr. Dhanpat 
Ram, the applicant asked for a new trial 
(mugadma, as sare nau. karana chahta hai), ° 
This clearly shows that the applicant bim- 
self wanted trial de novo, and this being BO; 
there was absolutely no irregularity in Mr. 
Pyare Lall Bhargava or. Mr. Dhanpat Ram 
framing the charge against him afresh. - -- 
Next it was argued that as some of -the 
witnesses produced by the prosecution did 
not know the applicant from before, it was 
necessary that identification proceedings. 
should have been held and the witnesses. 
asked to point out tLe persons whom they” 
saw going towards and returning from Kali’ 
Prasad’s house. ® It would no doubt hayo: 
been better if identiication proceedin g 
(4) A IR 1933 Oudh 88; 141 Ind. Cas. 192; 9-0- 


W N 1136; Ind. Rul, (1933) Oudh 33, 34 Cr. L J 124; 
(1934) Or. Cas, 168. 


1938 


had been held but atleast one of the wit- 
nesses knew the applicant from before and 
there is no good reason to interfere with the 
concurrent finding of both the Courts below 
that the case was established against the 
‘applicant by the evidence on the record. 

The last ground urged is that in view of 
the trifling value of the stolen propertv, 
namely Rs. 5-12 Qa sentence of nine months’ 
rigorous imprisonment is too severe for the 
applicant who is not a previous convict and 
who isa young man of about twenty years 
of age. In view, however, of the fact that 
the burglary was committed in broad day- 
ligat, Ido'`not think the sentence is too ex- 
cessive. The application is rejected. 

8 Application rejected. 


HINDU co-OfBRaTIvE-BANK v. 





SIND JUDICIAL COMMISSIONER'S 
4 COURT 
. Execution Application No. 283 of 1937 
5 May 20, 1938 
= - LoBo, J. 
. HINDU CO-OPERATIVE BANK— 
J UDGMENT- CREDITOR 
an versus 
. MAHADEV KALIANJI AND otazrs— 
JUDGMENT DEBTORS 
‘Civil Procedure Code (Act V of 1903), ss. 63, 73— 
ecreein Small Causes Court ~ Execution in such 
Court by attachment of salary of judgment-debtor— 
Money being realized —Other decrée-holders applying to 
High Court for execution of their decrees against 
same judgment-debtor and also attaching salary— 
Garnishee: discontinuing paying instalments in Small 
Causes Court and paying them in High Court—Decree- 
holdersjin Small Cause Court applying to High Court 
for rateable distribution—Held they were entitled to it 
in all the monies received. < 
A Oourt of Small Causes passed certain decrees. 
The decres-holders applied in that Court for execu- 
tion. The Court attached the judgment-debtor's 
salary and the money was actually being realized by 
the Uourt. The other decree-holders against the 
same judgment-debtor applied to the High Court for 
execution of their decrees by attachment of hissalary, 
The garnishee began sending monthly instalments to 
the High Jourt and discontinued sending them to the 
Court of Small Causes. Thereupon the decree-holders 
in Small Oauses Court applied to the High Court for 
execution. Their right for rateable distribution with 
regard to money received prior to their applications 
being received in the High Oourt was challeng- 


ed: 
_ Held, that they were entitled to rateable distribution 
in all the money received in the High Court by attach- 


ment of the salary of judgment-debtor. Surendra . 


Kumar Guha v. Jamini Kumar Guha(2) and Nara- 
stmachariar v. Krishnamachariar (3), relied on. 
Nimbaji Tulsiram v. Vadia Venkate (1), distig- 
guished. f 

Messrs. Gubindram Golani, C. M. Shahani: 
and Haricharan Jagumal, for the Judg- 
ment-creditor. . 

Order.—This is a dispute between 
various decree-holders as torateable distri- 
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bution of certain moneys attachsd and 

Teceived by the Court in execution of F. 0. 

D. No. 101 of 1937 against Devsi Kara. In 

this execution application the judgment- 

creditor attached the salary of one judg- 

ment-debtor Devsi Kara in the hands of the 

Karachi Municipality and under the attach- 

meat various sums of money have been 

received by the Court from the. Karachi 

Municipality on various dates between 

August i2, 1337 and April 9, 1938. Besides 

decree No. 161 of 1937 there were other 

decrees against Devsi Kara and execution 

applications thereunder are Executions Ap- 

plications Nos. 631 of 1937, 1250 of 1937, 

1956 of 1937, 5 of 1938 and 309 of 1938. 

Execution applications Nos. 1956 of 1937 

and 309 of 1938 had been filed by decree- 

holders in the Small Cause Oourt, Karachi. 
The moneys now realized in Court are 
therefore also claimed by decree-holders 
in execution applications Nos. 283 of 1937, 

631 of 1937, 1250 of 1937, 1556 of 1937, 5 of’ 
1938 and 309 of 1938. Tne decree-holders 
in execution application No. 283 of 1937 
contend that the decree holders in execution 
application No. 1556 of 1937 ara not entitled 
to rateable distribution of money received 
in the Court prior to November 30, 1937, 
and the-decree-holders in execution appli- 
cation No. 303 of 1938 are not entitled to 
rateable distribution in respect of money 
reczived in (Jvurt prior to January 12, 1938, 
as execution applications by these decree- 
holders were not pending in the Court prior 
to the dates refarred to. 


Reliance is placed by the learned Advo: 
cate on behalf of the decree-holders in exe- 
cution application No. 283 of 1937 on the 
case in Nimbaji Tulsiram v. Vadia Venkati 
(1). It would appear, however, that the case 
relied upon was a decision upon s. 295, 
Civil Procedure Oude, 1582, and not a 
decision relating to the corresponding s. 73, 
Civil Procedure Uode. Quite apart fro:n this, 
however, the case is not applicable because 
the facts here are different. Ths decree 
holders in execution applications Nos. 1356 
of - 1937 and 309 of 1933 had applied for 
execution of their decrees originally in the 
Small Cause Court, their decrees being of 
that Court and the Small Cause Court bad 
in execution attacned the salary of Devsi 
Kara in the hands of the Karachi Munici 
pality and under these attachments, money 
was actually béing received in the Court of 
Small Causes prior to Augusi 1937. When, 


MAHADRY Kablan? (SIND, 


‘ however, the judgment-creditorsin execu- 


(1) 16 B 683. 
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tion application No. 283 of 1937 applied to 
this Court for execution by attachment of 

ethe salary of Devsi Kara, the garnishees 
commenced tosend monthly instalments to 
this Court and discontinued sending in- 
stalments to the Small Cause Court under 
the attachment levied by that Court. 
When tke  decree-holders in execution 
applications Nos: 1556 of 1937 and 309 of 
1938 became aware of this fact, they filed 
the present execution applications in this 
Court, and in these circumstances, it would 

~ appear that they are entitled to rateable 
distribution along with the other decree- 
holders in all the moneys now lying in 
Court and received from the Karachi 
Municipality between August 12, 1934 and 
April 9, 1938. This view of the matter 
receives support from the decision of 
Mitter, J. in Surendra Kumar Guha v. 
Jamini Kumar Guha (2) as will be indicated 
by the following passage from the judg- 
ment of the learned Judge. Referring to 
8. 63 the learned Judge says; 

“The principle unaerlying it is the principle of 
convenience, the principle cf avoiding multiplicity of 
proceedings, the principle of fair distribution and not 
the principle of exclusion. The distribution is to be 
made by the superior Court and if all the Courts be 


of the same grade, the distribution is to be made by 
the Court which first attached the property.” 


For this purpose it is the duty of the 
Court of inferior grade crthe Court of the 
same grade which had attached last of all 
to send the sale proceeds to the superior 
Court, or if all theCourts areof the same 
grade, to the Court which first attached the 
property and the proceeds so received 
shall be deemed to have been so received 
on behalf of the Courts in which there 
had been attachments in execution of the 
money decrees prior to the receipt of the 
assets. The decree-holders in all such 
Courts shall be entitled to rateable distri- 
bution under 8.73. The learned Judge has 
relied upon the judgment of Wallis, J. in 
the case reported in Narasimhachariar v. 
Krishnamachariar (3). I am therefore of 
opinion that the contention of the judg- 
ment-creditors in executicn application 
No. 283 of 1937 cannot be substained and 
that there is no reason to exclude the 
judgment-creditors in execution applica- 
Vions Nos. 1556 of 1937 and 309 of 1938 
from rateable distribution. 

D. Order accordingly. 


(2) Al R 1936 Cal. 723; 166 Ind. Cas. 176; 40 OW N 
1307; 1 L R (1937)1 Cal. 391; 9 R G48. 

8) 26M L J 406; 23 Ind. Cas. 909; A I R 1914 Mad. 
454. 
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OUDH CHIEF COURT | 
Second Rent Appeal No. 33 of 1936 
August 22, 1938 
Yorks, J,- -> 
BISHESHWAR SINGH— DEFENDANT— 
APPELLANT a 
versus i 
GAYA BAKSH SINGH AND anctsEc— 
PLAINTIFFS— RESPONDENTS 

Oudh Rent Act (XXII of 1686), s. 108 (15)— 
Usufructuary mortgage by co-sharer of part of share 
tn his exclusive possession—Suit for profits— Co- 
sharer and his mortgagee, if can be regarded as 
single unit and decree passed against them—Burden 

of proof. ‘ 
When a co-sharer makes a usufructuary mort- 
gage of part of his share or of specific plots of 
which he is in exclusive possession, a Court in a 
suit for profits should regard the co-sharer and 
his mortgagee as a single unit. If that co-sharer 
and his mortgagee together are in receipt of a 
greater share of profits than they are entitled to, 
then a decree should be passed against them in 
favour of plaintiff who is in receipt of less profit 
than he is entitled to by his share, The adjustment 
between theco-sharer and his mortgagee of the lia- 
bility which they jointly incurred to sucha plaint- 
iff is a matter forthe co-sharer and his mortgagee 
to settle between themselves. What the Court has 
to look to is whether the co-sharer plus the mort- 
gagee arein possession of a greater area of sir 
and khudkasht than they are entitled to, that is 
whether they are receiving more profits than they 
are entitled to, taking the annual net income of 
their area into account. The rights of the 
mortgagor and the mortgagee are matters which are 
within the special knowledge of the defendants and: 
the burden of proof would necessarily be upon them. 

Jadunath Singh v. Hanuman Singh (1); relied: on. . 


S. R. A. against the decree of the District 
Judge of Unao, dated January 18, 1986, ` 
Mr. Haider Hussain, for the Appellant. 


Mr, Nasir-ullah Beg, for Respondent 
No. 1. 


Judgment.—This is a second rent 
appealin a suit fcr profits under s. 108 
(15) cf the Oudh Rent Act which provides 
for a suit by a sharer against a co-sharer 
for a share of the profit of an estate or any 
part thereof, or for the rendering and 
settlement of accounts in respect of those 
profits. 

The facts are not in dispute. One 
Madari Singh, defendant No. 1, was the 
owrer of an eight annas share in 
Mahal Baqia. In 1924 he mortgaged six 
annas 8 pies share out of this 8 annas’. 
share to the plaintiff, and in 1931 he 
soldthe same share to the plaintiff. Bet- 
ween these dates on May 22, 1928, Madari 
Singh mortgaged his remaining one anna 
4 pies share to his. own brother, Bisheshwar 
Singh, defendant No. 2, by means of a 
simple morigage. Subsequently he gave 
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his brother attual possession of certain 
plots in lieu of interest. 

The plaintiff as purchaser of the 6 annas 
8 pies share sned for profits on tbe 
allegation that defendants Nos. land 2 
were in possession of plote with a rental 
in excess oftheir share. The defendant 
No. 1 failed to put in an appearance. 
Defendant No. 2 pleaded that he was 
only in actual possession of afew plots 
in lieu of interest which had.been made 
into a sub patti described as “sub-patti 
juz rakni", and that he had not collected 
more than he was entitled to. He 
naturally madeno objection to a decree 
being passed against defendant No. }, 
butclaimed that he was entitled to exemp- 
tion. 


The learned Assistant Oollector who 
tried the case referred to the Allahabad 
Ruling reported inl5R. D., p.554 (1931 
A. L.J.R 589) Jadunath Singh v. Hanuman 
Singh and others 11) for the view that for 
the purpcses of profits Madari Singh 
mortgagor and Bisheshwar Singh his 
mortgagee should be taken as one unit, 
and a joint decree for profits should be 
passed in favour of the plaintiff against 
both. He remarked that it appeared 
that the device of forming a sub-paiti and 
leaving Bisheswar Singh in possession 
of some plots as simple mortgagee in lieu 
of interest was thought out to deprive the 


purchaser at auction of the share of 
Madari Singh of his just rights in 
profits. 


The learned Counsel for the appellant 
Bisheshwar Singh relies on a ruling of this 
Court reported in 19 O. C. 326 [Kalka 
Singh v Rai Jwala Prasad and others (2)] 
in which it was held that : 

“A co-sharer who is not the lambardar of the 
village being under no obligation towards the other 
co-sharers to collect the village rent, cannot be made 
to surrender any portion of the amount he has 
collected to another co-sharer, and his collections do 
not exceed hie own share of the profits”. 


On the basisofthisruling it contended 
that by virtue of the formation of the 
sub-paiit, the contesting defendant Bishe- 
shwar Singh became a separate co- 
sharer, and the plaintiff could only succeed 
against him ifhe proved to the satis- 
faction of the Court that Bisheshwar 
Singh had himself colleBted more rent 
seither directly or indirectly (as by means 


(1) 15 RD 554; 133 Ind. Cas. 476; (1931) AL J 
589; LR 12 A 280 Rev.; Ind. Rul. (1931) All, 684; 
A IR 1931 All. 668; 53 A 794, Ta 
g 1900 326; 38 Ind. Oas. 89; AIR 1917 Oudh 
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of possession of str or khudkasht than was e 
proportionate to the area or rental value 
of the plots mortgaged to him. It was 
suggested that the case ought to be re- 
manded for a finding on that point. 


On behalf of the respondentit was point- 
ed out that this defence was not clearly 
taken by the appellant in his written 
statement. It seems to me that the point 
was realised jn the trial Court, but in 
view of the ruling quoted, it was not cons 
sidered necessary to go into it. This 
brings me to the ruling on which reliance 
has been placed by the trial Court, and 
the lower Appellate Court. It is true that 
the case reported in Revenue Decisions was 
a case under g. 227 of the Agra Tenancy 
Act, and not under the Oudh Rent Act, but 
it does not appear to me that there is any 
differencein principle. In the judgment 
in this case a Bench of the Allahabad High 
Court held : 

“In our view, when a co-sharer makes a usufruc- 
tuary mortgage of part of his share or of specific 
plots of which he is in exclusive possession, a Oourt 
in a suit for profits should regard the co-sharer and 
his mortgagee asasingle unit, If that co-sharer 
and his mortgagee together are in receipt of a 
greater share of profits than they are entitled 
to, then a decree should be passed against them in 
favour of plaintiff who is in receipt of less profits 
than he is entitled to by his share, The adjustment 
between the co-sharer and his mortgagee of the 
liability which they jointly incurred to sucha 
plaintiff is a matter for the co-sharer and his 
mortgagee tosettle between themselves. What the 
Oourt hasto look tois whether the co-sharer plus 
the mortgagee are in possession of a greater area of 
sir and-khudkasht than they are entitled to, that 
is whether they ara receiving more profits than they 
are entitled to, taking the annual net income of their 
area into account.” 

The facts of this case are very closely 
allied to those of the reported case. 
In effect what Madari Singh has done has 
been to give Bisheshwar Singh, the contest- 
ing defendant appellant a usufructuary 
mortgage of specific plots of which he was 
in exclusive possession. Had he not been 
in exclusive possession, of course, , he 
could not have put Bisheshwar Singh in 
possession. Moreover, as learned Counsel 
for the respondent has pointed out, the 
whole defence rests on the foundation 
that the Court is to ascertain the rights 
inter se of the mortgagor and the mortgagee, 
and the plaintiff is to be put to prtof 
of what those matters are which are within 
the special knowledge of the defendants 
Nos. land 2 and the burden of proof 
would necessarily be upon Them. It is 
suggested that the plaintiff must establish 
what the arrangement between them was, 


_more profits than 


_ the plaintiff. Fourthly, 


198 


In my opinion the principle laid down 
in the Allahabad Ruling is clearly appli- 
cable tothe present case. The two lower 
Courts have rightly treated the co-sharer 
and the mortgagee as a single unit, and 
having foundthatthe co-sharer and his 
mertgagee have together been receiving 
they were entitled 
to, have decreed the suit against them. 

There is no force whatever in this appeal 
which accordingly fails and is dismissed 
with costs. 


B. Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No 1374 of 1936 
March:31, 1937 - 
Sxemp, J.° 
MAPAL AND GTHERB— PLaIntirrs— 
. APPELLANTS 
versus 
RANA AND ANOTSER—DegFenpanTs— 
RESPONDENTS 

Estoppel—Person expending money on another 
person's land—Acquiescence of true owner—Essen- 
tials for estoppel. 

Where a person expends money on the another's 
land, the following essentials must co-exist in order 
to constitute acquiescence which would estop the 
true owner. N 

In the first place the plaintif must have made 
a mistake as to his legal rights. Secondly, the 
plaintiff must have spent some money or must have 
done some acton the faith of his mistaken belief. 
Thirdly, the defendant, the possessor of the legal 
right, must know of the existence of his legal right 
which is inconsistent with the right claimed by 

the defendant, the pos- 
sessor of the legal right, must know of the plaint- 
iff's mistaken belief of his rights. Lastly, the 
defendant, the possessor of the legal right, must 
have encouraged the plaintiff in his expenditure of 
money or in the other acts which he has done, 
either directly or by abstaining from asserting his 
legal right. Where all these elements exist, there 
is fraud of sucha nature as will entitle the Court 
to restrain the possessor of the legal right from 
exercising it, but, nothing short of this will do, 
Willmott v. Barber (7), followed. 

(Oase-law referred to.] 

S. CO. A. from the decree of the District 
Judge, Jhang at Sargodha, dated June 6, 
1936. 

Mr. 8 L., Puri, for the Appellants. 

Mr. Ghulam Mohy-ud-Din, for the Res 
fondents. 


Judgment.—This second appeal has 
arisen from a suit lodged as far back as 
1632 for possession of 19 marlas of land 
on the ground that the defendants had 
taken an unlawful possession two or three 
years previas}? by sinking a well therein. 
The plaintiffs who were about 20 in num- 
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ber including three‘minors set forth in the 
plaint that they were the owhers and that- 
the defendants had forcibly and without . 
right made a new well. The defendants 
knew that they vere sinking the well in 
the land of the plaintiffs, that they did 
everything forcibly and without right. 
Hence the plaintiffs were entitled to pos- 
session. In a statement before issues the 
plaintiff's Pleader said: 

“The land is the property. of the plaintiffs. They 


gave no permission to sink the well, They ob- 
jected at the time of sinking the well.” 


The defendants pleaded that they were 
owners by adverse possession, that they 
had spent Rs. 1,200 on sinking the well, 
that the operation continued for a long 
time and that the plaintiffs were barred 
by estoppel from bringing the suit. They 
also pleaded that it was formerly part of 
the shkamilat and that by tLe terms of the 
wajib-ul-arz they had become owners by 
sinking a well. The suit was decided and 
remanded for misjoinder of parties. At the 
re: tria] the Subcrdinate Judge found that 
the plaintiffs were the owners of tle land, 
that the defendanis were not in adverse 
pessession, that the defendants could not 
benefit by the entry in the wajib-ul-arz as 
the land was not shamilat, and that the 
plenty were not barred by estoppel. He 
said : 

“There is no doubt that the well continued to be 
constructed for several months together and that 
the plaintifis did not object But the reason is 
clear that the plaintiffs thought that the defen- 
dante were constructing a well in their own land 
while the defendants were under the impression 
that the plot formed part of the area in their pose 
session, Both the parties were under a mistake of 
fact and therefore there can be no estoppel under 
s. 115, Evidence Act.” 

The Subordinate Judge therefore found 
that the plaintiffs were entitled to posses- 
sion of the land in suit but he further 
beld that equitably the defendants were 
entitled to the cost of constructing the 
well which was assessed by a Commis- 
sioner at Rs. 550. He decreed accordingly. 
The defendants appealed as the learned 
District Judge held that the suit was 
barred by estoppel. He decided no other ` 
point except that he refused to allow the 
defendants to raise the point of limitation. 
The material part of the District Judge's 
finding is 

“The defendants Jed evidence which establishes 
that the well was dug openly and publicly, that 
the work took several months and people collected 
to wateh the work. Rana, defendant, has deposed 
in the witness-box that he sunk the well in this 
case and that the reason it was sunk was that he 
honestly believed that it was land in which he 
was entitled to do this. It is a fact that he is in. 
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possession of a cestain shamilat land which bər- 
dere on the little patch in suit, and that if the 
shamilat area had included the patch in suit, he 
would have a claim to the sinking of this well.. 
The learned Subordinate Judge has rightly beld 
that the plaintiffs never objected to the sinking 
of the well, a finding which involves the rejection 
of the case for the plaintiffs as put in their plead- 
ings and their own OQounsel's statement before 
issues.” | f 
-He then quoted the 
ordinate Judge as to’ estoppel but pro- 
ceeded: < >- D ani 

“I ean find no justification for the learned Sub- 
ordinate Judge's conclusion that the plaintiffs 
thought that the defendants were constructing the 
well -in their own land. Not one of the plaintiffs 
has.ever gone into the witness-box to tell the Court 
blr he thought although they had two opportunities 
to dò go.” 


The District Judge’s finding on this 
point has not been criticised and it is, in 
any case, a finding of fact by which I am 
bound. The findings of factthen are that 
thé land belonged to the plaintiffs, that the 
defend-nt sunk the well in this small area 
in the bona fide belief that they had a 
right to do so, that it was sunk openly and 
publicly and that the plaintiffs had know- 
ledge that the well was being constructed 
but did not object, The District Judge then 
cited five rulings, Baneswar v. Amulya 
Charan (|), Amritsarya Ram v. Diwan 
. Chand (2), Karim Bakhsh v. Mahomed Shafi 
94 Ind. Oas. 168 (3), Dhunpat Rai v. Guran 
Ditta Mal, 64 Ind. Cas. 520 14) and Hari 
Bhusan v. Sheikh Abdul, 97 Ind. Oas. 441 
(5), in support of his finding that the plain- 
tiffs were barred by estoppel. He said 
that in the first two rulings it was laid 
down that for a party's acquiescence to 
amount to estcppel, he must know of the 
infringement of the right to which he.ac- 
quiesces, but in this case the plaintiffs did 
know. The real owner was estopped from 
challenging if there were special circum- 
stances amounting to a standing by so as 
to induce the belief that the owner in- 
tended to foreg> his right or to acq 
uiesce in his building on his land. In 
Baneswar v. Amulya Charan (1), Mukerji, J. 
qusted Lord Campbell in Cairncross v. 
Lorimer (fi) : 

“Generally speaking if a party having an interest 


to prevent an act being done has full notice of its 
being done and acquiesces in it so as to induce a 


(I) ATR 1925 Oal 288; 82 Ind. fas. 309. 


2) ATR 1929 Lah 625; 114 Ind. Oas. 70; Ind. RAl, 
(1929) Lah. 220, i 


(3) AI R1926 Lah 354; 94 Ind. Cas. 168. * -° 


' (4) 64 Ind Oas. 529; ATR 1991 Lah.110;2 Lah. 
258; 10 P L R 1922, ` 


- (5) A TR 1927 Oal. 54; 97 Ind. Cas. 441. . 
a) (1860) 7 Jur. (N s) 149;3 Macq HL 827;3LT 
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reasonable belief that he consents to it and the 
position of others is altered by their giving credit 
to his sincerity, he has no more right to challenge 
the act to their prejudice than he would have had 
if it had been done by his previous license.” 

But (he proceeded) “mere quiescence or 
absence of interference is not suficient to 
create an estoppel” and 

“In the present case no act or conduct by the 
plaintiff has been proved which could induce the 
defendants reasonably to believe that he consent- 
ed to their act nor any which could reasonably 
induce them to give credit to his sincerity, nor 
again any but for which they would have abstain- 
ed from doing what they did.” 

In Amritsarya Ram v, Diwan Chand (2), 
Tek Chand. J. referred to Willmott v. Barber 
(7), where Fry, L. J. laid down thatto con- 
stitute acquiescence which would estop the 
plaintiff the following essentials must co- 
exist: 

“In the first place the plaintiff must have made 
a mistake as to his legal rights. Secondly, the plain- 
tiff must have spent some money or must have 
done some act on the faith of his mistaken belief. 
Thirdly, the defendant, the possessor of the legal 
right, must know of the existence of his legal right 
which is inconsistent with the right claimed by 
the plaintiff. Fourthly, the defendant, the pos- 
sessor of the legal right, must know of the plain- 
tiff's mistaken belief of his rights, Lastly, the 
defendant, the possessor of the legal right, must 
have encouraged the plaintiff in his expenditure 
of money or in the other acts which he has done, 
either directly or by abstaining from asserting his 
legal right. Where all these elements exist, there 
is fraud of such a nature as will entitle the Court 
to restrain the possessor of the legal right from 
exercising it, but,in my judgment, nothing short of 
this will do.” 

Willmott v. Barber (7), was a case in 
which the plaintiff pleaded estoppel and the 
defendant possessed the legal right; in the 
present case the situation is reversed. 
These two cases and some others were 
quoted before me and in my opinion the 
plaintiffs on the facts found are not barred 
by estoppel because the fifth condition laid 
down by Fry, L. J. is not established. There 
is no evidence that the plaintiffs encour- 
aged the defendants in their expenditure of 
money or in sinking the well either directly 
or by abstaining from asserting their right. 
The District Judge said he had no doubt 
that Rana dug the well believing that he 
had a right to doso and that he had no 
doubt that many of the plaintiffs who were 
joint owners of the site saw him doso. In 
eross-examination the mason who sunk the 
well did depose that he never saw Mapel 
plaintiff while he was working, and Rana 
defendant said that he did not remember 
if the Bharwanas who were two of the 
plaintiffs ever came. I canffot find that 
there is any evidence that the plaintiffs’ 


(7) (1880) 15 Oh, D 96; 28 W R 911; 43L T 95. 
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action was such as to encourage the defen- 
dants in what they did In Karim Bakhsh 
v. Mahomed Shafi, 94 Ind Cas. 168 (3), the 
proposition was laid down which has been 
cited by the learned District Judge, but the 
facts of that case were that the owner had 
deliberately built on the land of another 
and of course it was held that the owner was 
not estopped. In Dhanpat Rai v. Guran 
Ditta Mal, 64 Ind. Cas. 520 (4), the facts 
were peculiar. One of the co-parceners sold 
land belonging to the joint family without 
the consent of the remaining co-parceners. 
The vendee erected a costly building and 
four years later sold the house. Seven 
years after the first sale the other Fro- 
thers of the vendor brought their suit and 
were held to be estopped, relying on 
Willmott v. Barber (7). In Hari Bhusan v. 
Sheikh Abdul 97 Ind. Cas. 441 '5), the rule 
of estoppel was stated as follows 

“Where a person in bona fide belief that a certain 
property belongs to him, spends money upon it 
and the true owner stands by and allows him to 
spend the money and make improvements upon 
his lands, the true owner is estopped from assert- 


ing his title as against the person making improve- 
ments in the bona fide belief.” Ap 


I think the rule is somewhat loosely 
stated, a fact of no importance in that case, 
where it was held that the rule did not 
apply but that the plaintiffs had given 
notice to the defendants to .desist from 
building. Mr. 8. L. Puri also referred to 
Banarsi Das v, Sital Singh (8), a Division 
Bench ruling of this Court where it was held 
that the mere fact that the plaintiffs living 
in the neighbourhood of a factory must have 
seen it being built by the defendant is not 
sufficient to establish the plea of acquies- 
cence where there is nothing in the evi- 


- dence indicating that the .plaintiffs encou- 


raged the defendantsto build. The appel- 
lants’ Counsel also referred to Ralli v. A. H. 
Forbes 67 Ind. Oas. 744 (9), a long judgment 
by a Letters Patent. Bench of the Patna High 
Court. This refers to Sarat Chunder Dey 
v. Gopal Chunder Laha (10), which points 
out that the question of estoppel is to be 
determined by s. 315, Evidence Act, and 
that the law of estoppel in India is the 
same as in Kngland—so that the Courts 
are justified in following English cases. In 
Ralli v. A. H. Forbes, 67 Ind Oas. 744 (9), 
the facts were much stronger than the 
present facts, because the plaintiff's agent 
assured the defendant before he built that 

8) ATR 1930 Lah. 392; 5 A 
Re Al loan Lab, 398; 181 Ind. Cas, 295; 31 P L 


(9) AIR 1922 Pat. 258; 67 Ind. À 
717; 3 P L T 467. nd. Oas. 744; 1 Pat, 


(10) 20 O 296; 19 I A 203; 6 Sar. 224 (P O). 
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the lease on which the defendant errone- 
ously relied was a permanent lease and put 
this assurance in writing. In discussing 
the law the Bench cited s. 115, Evidence 
Act, which runs: 

“When one person has, by his declaration, act 
or omission, intentionally caused or permitted 
another person to believe a thing to be true and 
to act upon such belief neither he nor his repre- 
sentative shall be allowed, in any suit or proceed- 
ing between himself and such person or his repte- 
sentative, to deny the truth of that thing.” 

The Bench said : 

“In the case of a mere omission, no such inten- 
tion can well be imputed unless the true facts are 
known to the person whose omission is in question.” 

In the present case according to the 
finding of the learned Dis‘rict Judge the 
plaintiffs had knowledge of the true facts 
and the question is whether by their 
omission they intentionally permitted the 
defendants to believe that they were sink- 
ing the well on their own land. I can find 
no indication that they had such intent. I 
think that the judgment of the learned 
District Judge must be set aside and that 
on the wording ofs 115 and on the prin- 
ciple of Willmo:t v Barber (7), cited in two 
of the above cases and Baneswar v, Amulya 
Charan (1) and Banarsi Das v. Sital - Singh 
(8 , this appeal must be accepted and the 
case remitted to the Court of the District 
Judge for findings on the other points in 
appeal. Oosts of this appeal are to be 
costs in the case. This case is obviously a 
case for compromise, if possible, and. the 
case has twice been adjourned in the High 
Court in the hope of a compromise, once 
by Dalip Singh, J. and once by me, but the 
parties have not attended. 


D. ‘Case remanded, 


OUDH CHIEF COURT 
Criminal Revision Application No. 73 
of 1938 
August 23, 1938 
Zia UL Hasan, J. 
SHEO RAM AND OTHERS— APPLIOANTS 
versus 
EMPEROR rturoves KALI DIN— 
CoMPLAINANT— RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 350 
(l)—Accused if can compel prosecution to produce 
witness examined gin first Court but whom they 
do not wish to produce in second Court—Effect of 
‘such non-production—Oontravention of provisions of 

section, when vitiates trial. wo 
No doubt the provisions of s. 350 (1), Oriminal 
Procedure Code, are mandatory but that section 
does not require that even a witness on whom the 
prosecution does not rely and whom it does not wish 
to produce though produced before the first Court 


1938 


should also be «produced in the second Court. 
Where the trial in the Court of the second Magis- 
trate is de novo, the proceedings taken in the first 
Court should be ignored. This being so, the pro- 
secution are at perfect liberty to produce which- 
ever witness they like and they cannot be compel- 
led to produce at the instance of the accused a wit- 
ness on whose evidence they do not rely. Of course 
the Court will consider the effect of the prosecution 
not producing a witness previously examined by 
them and if he should happen to be one named in 
the first information report, the circumstance will 
go against the prosecution ; but s. 350 (1) (a) does 
not authorise an accused person to compel the pro- 
secution to produce a witness whom they do not 
wish to produce. 

TA contravention of the provisions of s. 350 (1) (a) 
will vitiate the trial only when there is a refusal 
on the Magistrate's part to re-snmmon and re-hear 
the witnesses or when the evidence of witnesses 
examined against the provisions ofcl (a) is relied 
upon by the Court. Where a witness is only cross- 
examined in the second Oourt but not examined-in- 
chief by the prosecution, there is a clear breach of 
‘the section, But where the Court discards the evi- 
dence of such a witness there can be no prejudice 
to the accused, and the defects in procedure which 
do not cause any prejudice tothe accused do not 
vitiate the trial Sobh Nath Singh v. Emperor (4), 
distinguished. 

Cr. R. App. for revision of the order of the 
Sessions Judge, Unao, dated June 1, 1932. 

Mr. Shankar Sahai, for the Applicants. 

Mr. B K. Dhaon, for the Complainant. 

Judgment — This is an application in 
revision against an order of tle learned 
Sessicns Judge of Unao passed on the ap- 
plicants’ appeal against their conviction 
and sentences under s. 323, Indian Penal 
Code. All the four applicants were sentenc- 
ed to two mcnths’ rigorous imprisonment 
and Rs. 20 fine each by an Honorary 
Magisirate of the first class. On appeal 
by the applicants, the learned Sessions 
Judge reduced the sentence of imprison- 
ment from two months to one month but 
maintained the sentences of fine. . 

The case against the applicants was taken 
up in the first instance by Mr. Prag Narain, 
a Magistrate of the second class, and he 
framed a charge against the accused. The 
case was then transferred to Mr. Mohammad 
Raza, Honorary Magistrate of the first class, 

. and the accused applied to him to re-sum- 
mon and re-hear the prosecution witnesses. 
All the witnesses except one Ganga Prasad 
were re-heard in the Court of Mr. Moham- 
mad Raza but the medical witness who had 
examined the injuries of the complainant 
was only cross-examine® in his Court, and 
not examined by prosecution. 

The learned Counsel for the applicants 

„argues that the trial was illegal on account 
of Ganga Prasad witness Leirg withheld 
-by.the prosecution and the medical witness 
being produced for cross-examination only. 
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In support of this argument he relies on 
s. 350 (1) (a), Criminal Procedure Code and ° 
the cases of Hnin Yin v. Than Pe, 19 Or. 
L.J.321 (1., Narayan Reddy v Enumula 
Bojamma, 26 Cr. L J. 1586 (2) and Sidik v. 
Emperor, 27 Cr. L. J. 332 (3). No doubt 
the provisions of s. 350 (1), are mandatory 
Lut the question is what is the effect of a 
contravention of those provisions in the 
preseut case. So far as Ganga Prasad wit- 
ness is concerned, it seems to me that 
s. 350 (1) (a), does not require that even a 
witness cn whom the prosecution does not 
rely and wh-m it does not wish to pro: 
duce though produced before the first Court 
should also be produced in the second 
Court. Thetrial in the Court of Mr. Mo- 
hammad Razain the present case was a 
de novo trial from the very beginning so 
that what proceedings bad teen taken in 
the Court of Mr. Prag Narain should, in my 
opinion, be ignored. This being so, the 
prosecution were at perfect liberty to my 
mind to prcduce whichever witness they 
liked and they cannot be compelled to pro- 
duce atthe instance of the accused a wit- 
ness on whoseevidence they do not rely. 
Of course the Court will consider the effect 
of the prosecution not producing a witness 
previously examined by them and if he 
should happen to be one named in the 
first information report, as is the case with 
regard to Ganga Prasad, the circumstance 
will goagainst the prosecution ; but s. 350 
(1) (a), dces not appear to me to authorise 
an accused person to compel the prosecu- 
tion to produce a witness whom they do not 
wish to produce. 

So far as the evidence of the Medical 
Officer is concerned, it was undoubtedly a 
breach of s. 350 (1) (a), Criminal Procedure 
Code, but as his evidence was discarded 
by both the Courts below on account of the 
witness not being examined-in-chief in the 
Ocurt of Mr. Mohammad Raza, no prejudice 
has been caused tothe applicants by the 
cmission of the prosecution to examine him. 
A contravention of the provisions of s. 350 
(1) (a), will, in my opinion, vitiate the 
tiial only when there is a refusal on the 
Magistrate's part to resummon and re hear 
the witnesses or when the evidence of wit- 
nesses examined agaiust the provisions cf 
cl. (a), is relied upon by the Court. In the 
case of Sobh Nath Singh v. Emperor, 12 


(1) 19 Cr. LJ 321; 44 Ind. Oas. 337; 27 OL J 
226; AIR 1919 Oal. 928. 

2) 26 Cr, L J 1596; 90 Ind. Gas, 668; (1925) M W 
N 652; 49M L J 423; A I R 1925 Màd. 1280, 

(3) 27 Or. L J 339;92 Ind. Oes. 748; A IR 1926 
Sind 158; 20 SL R 50. 
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G. W. N. 138 (4), the witnesses for the prose- 

ecution were summoned before the second 
Magistrate but were not examined on be 
half of the prosecution and only cross- 
examined by the accused and it was be- 
cause the Magistrate arrived at conclusicns 
on the evidence the whole of which was 
not recorded by himself that it was held 
that the convictions and sentences were 
bad. Jam, therefore, of opinion, that the 
defects of procedure in the present cage 
have not caused any prejudice to the appli- 
cants and do not vitiate the trial. 

The learned Counsel for the applicants 
contended thatin view of the trivial nature 
of the applicant's offeuce, their sentences 
might be reduced tothe period of impri- 
sonment already undergone by them. The 
sentences of the applicants were reduced 
as noted above, by the learned Sessions 
Judge who remarked that the injuries were 
only superficial and that the trying Magis- 
trate seemed tohave been influenced by 
the exaggerated story of the complainant. 
In view of these remarks of the iearred 
Judge, I allow this application tothe ex- 
tent of reducing the sentences of imprison- 
ment to the period already undergone by 
them. The sentences of fine will stand. 


8. Order accordingly 
(4) 12 O W N1838. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


First Civil Appeal No. 15 of 1937 
March 31, 1938 
Menta AND Loga, JJ. 
PREMOHAND NANIKMAL AND ANOTHER— 
APPPLLANTS 
| versus 

MANOMAL HARSUMAL—ResPonpenr. 

Deccan Agriculturists’ Relief Act (XVII of 1879), 
s. 2—~Agriculturist agreeing to waive status at time 
of passing decree—Whether can claim it at time of 
execution. . 

An agriculturist judgment-debtor who at the time 
of the decree agrees to waive hig status, can be 
allowed to go back upon the agreement and claim 
all the benefits of an agriculturist at the time of 
execution. Shankarlal Bansilal v. Raghunath Das (h, 
Hariomal v, Hazarising \2) and Showkomal v, Jagat- 
mal Tharumal (3), relied on. 

Mr. Sunderdas Jethanand, for the Appel- 
lants. | 
. My. Kodumal Lekhraj, for the Respon- 
dent. 


Mehta, J.—This is an appeal against 
the order othe learned First Class 
Sub-Judge, Larkana, passed in execution 
proceeding holding that the appellants, 
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who were defendants Nos. 2.and 3 in the, 
suit, are estopped from raising the plea 
that they are agriculturists, and emseguent- 
ly directing sale of certain immovable pro- 
perty through the Court. The order is f 
very short and may be re-produced here in 
toto: : See 
“Heard Pleaders. There is a clause in the decree 
based on an agreement of the parties that the judg- 
ment-debtor would not raise a plea of agricalturist 
for the purpose of sending the papers to the Col- 
lector forsale of the property. This plea in spite of 
the agreement has been taken and the argument 
of Mr. Siroomal, Advocate, based on Shankarlal 
Bansilal v. Raghunath Das (1) is that that agree- 
ment in the decree has no force. I am not inclined 
to agree with him, The ruling relied upon by him 
is distinguishable, There it was a case of arrest 
and it was held that the judgment-creditor could 
not by an agreement take away the statatery right 
and thereby defeat the Policy of the Act. The ques- 
tion involved in the Present case is, however, a 
different one. Nowhere in the Deccan Agriculturists’ - 
Relief Act is it provided that the immovable pro- 
perty of an agriculturiet is to be sold by the Collector 
In execution of the decrec. In such a case the agree- 
ment entered into by the judgment-debtor is legally 
enforceable, I accordingly hold that the judgment- 
debtor is estopped from raising this plea. Objection 
disallowed. Sale Proclamation to issue.” 
The facts leading up to the above order 
may briefly be reviewed to start with. One 
Gulomal, grandfather of appellant Prem- 
chand and great grandfather of appellant 
Sadoromal (a minor) had mortgaged certain 
arable lands with possession. The mort- 
gagees brought a suit on the mortgage in 
the Court of the First Olass Sub-Judge, ° 
Larkana, being Suit No. 3 of 1933 of that 
Court, claiming Rs. 16,000 with costs and 
laterest. During the pendency of the suit, 
Gulomal, the mortgagor, who was defendant 
No. 1, died. Tke suit was then com promise ' 
ed; and a consent decree was passed, 
paras. 3 and 4 of which are as follows: 
“Paragraph (3) Gulomal, deceased, was not an 
agriculturist and defendants Nos, 2 and .3 cannot 
raise the plea of status for the purposs of getting 
the sale effected through the Collector. | 
Paragraph (4) Defendants Nos. 2 and 3 are agricul- 
turists and they are not personally liable for the 
above amount.” 
As the decretal amount was not paid, the 
decree-holders sought execution in which 
the order above reproduced was passed. 
Defendants Nos. 2 and 3 referred to in 
Paras. 3 and 4 of the decree had insisted 
that according to law the decree should be 
transferred to the Collector for execution 
because admittedly they were agricultn- 
rists) On their behalf reliance was placed 
on the, ruling in Shankarlal Bansilal v. 
Raghunath Das (1). The learned Judge 
distinguished that ruling from the facts of 
(1)*A I R 1935 Bom. 433; 160 Ind. Oes, 38; 37 
Bom, LR 778; 8 RB 245, 
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the present case, because in the Bombay 
case the agreerhent not to plead the status 
of an agricuiturist was an agreement 
virtually amounting to waiver of the 
right of the agriculturist nct to be 
arrested ; whereas in the present case there 
is no question of arrest of the judgment- 
debtors. Oonsequently the learned Snb- 
Judge decided that the mortgaged lands 
should be sold through the Court and not 
through the Collector. Hence, the present 
appeal ; and the only question for determi- 
nation is whether the order of the lower 
Court refusing to transfer the decree to the 
Collector for execution is legally maintain- 
able ‘There is no doubt that the lands to 
be sold now belong to the appellants, who, 
it is admitted, are agriculturists. Lt muy 
be that partly or wholly the lands are theirs 
as heirs of their deceased ancestor, the 
morgagor Gulomal. The fact nevertheless 
remains that itis their property which the 
decree-holders seek to have sold in execu 
tion of the decree. According to the tenor 
of the decree which must be construed 
liberally in favour of these acknowledged 
agriculturists, one of whom is a minor, all 
that the appellants as defendants Nos. 2 
and 3 inthe suit agreed to was not to raise 
the plea cf the status of the deceused 
Guloma]. The agreement appears to relate 
to the status of Gulomal who was by con- 
sent not tobe put forward as an agricul- 
turist and not to the status of the appel- 
lants. Tuis is clear from the fact that de- 
fendants Nos. 2and 3 were by consent 
specifically declared as agriculturists. As- 
suming, however, for the sake of argument 
that the appellants had agreed not to plead 
their own status at the time of the execu- 
tion of the decree they were consenting to, 
the question resolves i'self into this: 
“Whether an agriculturist judgment-debtor 
who at the time of the decree agrees to 
waive his status, cannot be allowed to go 
back upon the agreement and claim all the 
benefits of an agricultulist at the time of 
execution." 

Now in this case the appellants were 
adm‘ttedly agriculturists under the decree ; 
but even if they had pleaded such a status 
in the suit and their plea had been rejected, 
there was nothing to prevent them from 
claiming that status at the time of execu- 
tion. Trere is the authotity of a Full 
Bench decision of our own Court on the 
point: Hariomal v. Hazarising (2). Tk was 
held that: 


(2) 18 SL R 19; 78 Ind. Cas. 583; AIR 1925 Sind 
eB). F 
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“The definition of an agriculturist ins 2, Deccan 
Agriculturists' Relief Act, is not limited to the 
judgment-debtor being an agriculturist at the date 
of the suit or of the decree, 

There is no bar to a judgment-debtor applying 
for the transfer of his decree for execution to the 
Collector under r. 28 of the Rules of the Judicial 
Commissioner's Oourt provided the decree is of the 
description falling under the rule. 

A judgment-debtor for the purpose of r. 26 ig 
entitled to plead in execution proceedings that he 
is an agriculturist though he has not raised the 
plea before. (Head-note of Hariomal v. Hazarising 
(2)).” 

It may be noted that the above proposi- 
tion of law is without reservation. Ina 
subsequent Bench decision of this Court in 
Showkomal v. Jagatmal Tharumal (3) it 
has been held that : 

“The legal representative of the judgment-debtor 
is entitled to plead and lead evidence to prove that 
he is an agriculturist even though the judgment- 
debtor had already raised the plea and it was 
decided that he was not an agriculturist. (Head- 
note of Showkomal v. Jagatmal Tharumal (3).” 

In our opinion the reason for this indul- 
gence is not far to seek. As observed by 
Murphy, J. in Shankarlal Bansilal v. 
Raghunath Das (1) : 

“The object of the Act is well-known. It was to 
prevent the present proprietors of the original four 
districts losing all their proprietary interest and 
becoming landless day-labourers, or at least no 
more than yearly tenants of the money-lenders. All 
the provisions of the Act are framed to this end and 
its policy is clearly to protect the agriculturiat 
against misfortune, or his own improvidence as the 
case may be. That it is a statute based on public 
policy has been held in several of the cases quoted 
above as in Patho v. Naru (4) and Shivaram 
Udaram v. Kondiba Muktaji (5).” 

Sen, J. has also aptly observed in his 
concurring judgment that: 

“No Oourt can neglect or omit the performance 
of the imperative duty cast on it under the Act on 
the ground that the party for whose benefit it was 
created waived it.” | 

Although the insistence on the part of 
the agriculturist judgment-debtor to have 
his land sold through the Collector is not 
in virtue of any of the provisions of the 
Deccan Agriculturists’ Relief Act, it is clear 
that there are other provisions of law the 
object of which isthe same as that of the 
Act, viz., to prevent the peasant proprietors 
of certain districts losing all their proprie 
tary interest and becoming landless day 
labourers or at least no more than yearly 
tenants of the money-lenders, Let us now 
see what provision of jaw there is with 
regard to transference to Collectors of exe- 
cution of certain decrees. Section 68, Civil 
Procedure Code, reads : 


(3) AI R 1930 Sind 16; 118 Ind. Cas, 221; Ind, Rul. 
(1929) Sind 189. 

(4) 7 Bom. L R 688, 

15)8 B 340, - 
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“The Local Government may declare, by notifi- 
cation in the Local Official Gazette, that in any 
local area the execution of decrees in cases in 
which a Oourt has ordered any immovable pro- 
perty to be sold, or the execution of any particular 
kind of such decrees, or the execution of decrees 
ordering the sale of any particular kind of inter- 
est in immovable property shall be transferred to 
the Collector.” 

has 


The Local Government issued a 
notification which is embodied in r. 28 
given at p. 134 of the Rules of this Court. 
It reads as follows : 

“In each of the revenue districts in the Province 
of Sind the execution of decree shall be transferred 


to the Collector of that district in the following 
cases, viz. : 

The execution of decrees ordering the attachment 
or sale of immovable property shail be transferred 
to the Oollector of the district in cases where such 
property belongs to a person who is an agricultu- 
rist within the meaning of the Deccan Agricultu- 
rists' Relief Act, 1879, and has been specifically 
mortgaged for the re-payment of the debt to which 
the decree relates, and the security still subsists.” 


Having regard to the mandatory nature 
of this provision of law, it is not open toa 
Court to disregard it by reason of the fact 
that at a time when it was not necessary 
for an agriculturist to claim his status, he 
to the detriment of his own interest had 
given an undertaking not to doso at any 
subsequent stage of the suit or execution. 
A money-lender should be prevented from 
frustrating the declared policy of the 
Legislature by somehow securing the cou- 
sent of an agriculturist to waive the provi- 
sion for his benefit when the Legislature 
wants to protect the agriculturist inspite 
of himself, It is, therefore, against public 
policy to allow a money-lender to enforce 
such an agreement; and the lower Court 
has erred in giving effect to the agreement 
in the present case by refusing to transfer 
the execution of the decree to the Collector. 
For the foregoing reasons then we reverse 
the order of the lower Court and allow the 
appeal with costs. 


D. Appeal allowed. 


ooo 
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October 29, 1937 
Barve, J. 
SADHU RAM—DEORSE HoLDER— 
. APPELLANT 
versus 
KISHORI LAL—JUDGMENT-DEBTOR— 

RESPONDENT, 
ProvincialetMfolvency Act (V of 1920, s, 4 (2)— 
Execution of decree—Insolvency Court declaring 
decretal debt fictitious—Decree, if can be executed— 
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Decision, if binding on parties tọ proceedings even 
after proceedings are dismissed, 

According to s. 4 (2), Provincial Insolvency 
Act, the decision of the Insolvency Oourt 
is final and binding “ for all purposes.” The scope 
of the section is not limited to the insolvency pro- 
ceedings only. Where in proceedings on an applica- 
tion by the judgment-debtor for being declared in- 
solvent to which the decree-holder was also made 
a party, the Insolvency Oourt declares a decretal 
debt to be fictitious, it cannot be recovered by an 
execution of that decree. The finding of the Insol- 
vency Oourt has the effect of rendering the decree 
inoperative, as it is tantamount to a declaration 
that the decree was non-existeut and the finding is 
binding onthe decree-holder as wellas the judg- 
ment-debtor, 


Ex. 8. ©. ‘A. from an order of the District 
Judge, Ambala, dated December 14, 1936, 

Mr. Tek Chand, for the Appellant. 

Mr. Ram Lal Anand, TI, for the Respon- 
dent. 


Judgment.—This appeal arises out of 
execution proceedings relating toa decree 
obtained by one Sadhu Ram against 
Kishori Lal.. It appears that Kishori Lal 
had applied for being declared an insolvent, 
but his claim was resisted by one of the 
creditors on the ground that the debts 
mentioned in the petition for insolvency 
with the exception of one were fictitious. 
Amongst the debts thus alleged to have 
been fictitious was the debt of Sadhu Ram. 
The learned Judge of the Insolvency Court 
came to the conclusion that the decretal 
debt claimsd by Sadhu Ram was fictitious 
and that the petitioner Kishori Lal was in 
a position to pay his debts and his applica- 
tion was consequently dismissed. Sadhu 
Ram appealed from the finding given by 
the learned Ins lvency Judge as regards his 
decretal debt being fictitious but the 
appeal was also dismissed. Sadhu Ram 
thereafter applied for execution of his 
decree when Kishori Lal raised a plea that 
as the decretal debt of Sadhu Ram had 
been declared to be fictitious in the insol- 
vency proceedings, the decree could not be 
executed. The executing Oourt disallowed 
the objection but on appeal the learned 
District Judge has allowed it and held 
that the decree could not be executed. 
From this decision the present appeal has 
been preferred. The learned Counsel for 
the appellant contended that the executing 
Court was not competent to go behind the 
decree which had not been yet set aside by 
any competent Court and that the deci- 
gion „of the Insolvency Court, which was 
not given on any issue arising between the 
present parties was no bar to execution. 
The learned Counsel for the respondent, on 
the other hand, contended that the deci- 
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sion of the Insolvency Court was final and 
binding on the present parties by virtue of 
sub-s. (2) ofs. 4, Insolvency Act, which 
runs as follows : 

‘(2) Subject to the provisions of this Act and 
notwithstanding anything contained in any other 
Jaw for the time being in force, every such deci- 
sion shall be final and binding for all purposes as 
between, on the one hand, the debtor and the 
debtor's éstate and, on the other hand, all claim- 
ants against him or it and all persons claiming 
through or under them or any of them.” 

The point is not free from doubt; but 
in view of the wording of the sub-section 
referred, to above, it seems to me that the 
contention of the learned Counsel for the 
respondent should prevail. According to 
that sub-section, the decision of the Insol- 
vency Oourt is final and binding “for all 
purposes." The scope of the section does 
net seem to be limited to the insolvency 
proceedings only. Under the circumstances 
there seems to be no reason why the pre- 
sent execution proceedings should not be 
held to be covered by the words “for all 
purposes.” The judgment-debtor is not 
really going behind tue decree but is rely- 
ing on a decision subsequently given in the 
insolvency proceedings to which both the 
decree-holder and the judgment-debtor were 
parties and which, according to the sub- 
section referred to above, 1s binding on 
them. It is true that there was no issue 
on the point as between the judgment- 
debtor and the decree-holder ; but both of 
them were apparently colluding with each 
other. The issue was certainly necessary 
for the purpose of the petition filed by the 
judgment-debtor and I see no good reason 
why it should not be held to be binding on 
all parties to that petition, in view of the 
- provisions of s. 4 (2) quoted above. ‘There 

is authority for the propozition that tke 
executing Court can go into the question 
whether the decree sought to be executed 
is still subsisting and operative: cf. Doya- 
moyi Dasi v. Sarat Chunder Mozumdar 
(1) and Ugra Naranin Singh v. Basan 
Narayan Singh 19 Ind. Cas. 630 (2). In 
_the present instance the finding of the 
Insolvency Court had, I think, the effect 
cf rendering the decree inoperative, as it 
was tantamount to a declaration that the 
decree was non-existent and the finding 
was binding on the decree-holder as well as 
the judgment-debicr. 

‘It might be urged that®the judgmeat- 
-debtor was himself a party to the fraud 


(1) 25 C 175;1 OW N 656.7 
oe 19 Ind. Oas. 630; 170 ‘W N 868, IS OL J 
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and, therefore, cannot plead it; but so was 
the decree-holder; and hence the plea 
could be entertained: cf. Dasondhi v. 
Sirdar Khan (3), Nand Lal v. Jethu Mal 
(4) and Qadir Bukhsh v. Hakam (5). Besides 
the real plea to be considered was that 
the decree had ceased to be operative and 
binding. The decision of the learned Dis- 
trict Judge appears to me to be correct. I, 
therefore, dismiss the appeal but in view 
of all the circumstances, I leave the parties 
to bear their costs. 

D. 4 ismi 

3 IA PR sr ppeal dismissed, 

S 9 . 

MOR P R1916: 33 Ind, Oas. 255; A1 R1916 Lah, 


(5) 13 Lah. 713; 139 Ind. Cas.17; A IR 1932 Lah 
503; 33 P L R 851; Ind. Rul, (1932) Lah. 547 (P B) 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 415 of 1931 
May 6, 1938 
: BENNET AND VERMA, JJ. 
Musammat ALIMUNNISA BIBI—Purarntipg 
—APPELLANT 
versus 
MOHAMMAD ABDUR RAHMAN AND 
OTHERS—DEFENDANTS— RESPONDENTS. 

Muhammadan Law—Waki—Validity—Wakf valid- 
ly created—Members of family of executant negligent 
tn getting mutation made in correct manner when 
system of khewats was first introduced — If affects 
validity of waki~Mutwalli—Power to make perma- 
nent lease—Wakf deed should state that executant re- 
linquished possession as owner and took possession as 
mutwalli— Particular form of statement not necessary 
—No distinction between deed not intended to be 
brought in force and genuine one. 

If the deed of wakf was 
then the mere fact that subsequently members 
of the family were negligent in. getting muta- 
tion made in the correct manner when the system 
of khewats was first introduced with the first 
Revenue Act U, P. Act XIX of 1873 (Agra), at amuch 
later date, isa matter which has no bearing on the 
question of the validity of the wakf. [p. 203, col, 2) 

Under tho Muhammadan Law, a mutwalti is not 
entitled to make a permanent lease of pro i 
is wakf. [p. 204, col. 2.] cai ies 

A deed of wakf should make a statement to the 
effect of conveying the idea that the executant 
telinquished his possession of the dedicated property 
as an owner and took possession as a mutwalli. No 
particular form of words, however, is necessary to 
convey such idea. 

Where there was the statement in the deed of 
wakf that “as long as lam alive, I shall remain the 
mutwallt of the property made a wakf of and shall 
apse by all the conditions laid down in this dead of 
wakf”: 

Held, that the words amounted to a statement that 
the possession of the executant ceased asa private 
owner and his poesession began as a mutwalii 
Abdul Jalil Khan v, Obedullah Khan (1), Ghazanfar 
Hussain v. Ahmadi Bibi (2) and Bibi J infira Khatun 
v. Mohammad Fakirulla Mia (3), raligd on. 

No distinction in form can be made between a deed 


validly created 
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of wakf which the executant does not intend should 
be brought intoforceand one which he intends to be 
e genuine. 


F.G.A. from the decision of the Sub- 
Judge, Azamgarh, dated May 28, 1934. 
Messrs. A. M. Khwaja and Kaleem Jafri, 
for the Appellant. 
“Mr. Mushtaq Ahmad, for the Respondents. 


Bennet, J.—This is a first appeal by 
Musammat Alimunnisa Bibi, the plaintiff, 
against a decree of the Civil Judge of 
Azamgarh dismissing her suit asking for 
possession of 7/88 sehams share of the estate 
of her deceased father Alauddin in Schs. A 
and B, the zamindari property, and Sch. O, 
houses. The father, Alauddin, died on 
February 5, 1932. The defendants com- 
prise the two sons of Alauddin, Abdur 
Rahman and Abdur Rahim, who are of full 
agé, and minor sons and daughters and the 
two wives of Alauddin, defendant No. 7, 
Musammat Amina Bibi and defendant 
No. 8, Musammat Sakina Bibi, who was 
the mother of the plaintiff. The mother 
of the plaintiff naturally supported the 
claim of the plaintiff but on behalf of the 
other defendants the claim was contested 
on the ground that the zamindari pro- 
perty in Sch. Ahad heen the subject of 
a wakf by Saheb Ali Khan, the great- 
grandfather of the plaintiff, on February 4, 
1864, by the document printed on pp. 91 
to $4, and that the property in Lists B and C 
had been the subject of a wakf by Alaud- 
din, the father of the plaintiff, on Septem- 
ber 2, 1916, pp. 95 to 103. he Court 
below held that these two deeds of wakf 
“were genuine and had been carried out. 
No mention had been made of the first 
deed of wakf in the plaint butin regard 
to the second, it was alleged that the deed 
of wakf of 1916 was one which was fictitious 
and had not been intended to be carried 
out and that it was executed by Alauddin 
because his wife Musammat Sakina Bibi 
had sent him a registered notice on 
August 25, 1916,and on September l, 1916, 
she “had filed a suit claiming her dower in 
forma pauperis. The question of the vali- 
dity of these two deeds of wakf has been 
argued befcre us in appeal and these are 
the only grounds on which the appeal has 
been argued. The document beginning on 
+p. Blof February 4, 1864, is a registered 
document and has been proved by a certi- 
fied copy. Learned Counsel argues that a 
certified copy was not admissible as there 
was no stateef8nt of any witness on the 
record that the original had been lost. This 
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is incorrect because on p. 35, line 19, ib is 
stated by defendant No. 1, Abdur Rahman, 
in evidence : 

“The wakfname executed by Saheb Ali Khan 
could not be found as also the original wakfnama | 
executed by my father.” ae 

That the original document could not be : 
found is not surprising after a lapse of 
70 years. The certified copy obtained from - 
the registration office is, therefore, admis- 
sible in evidence. This point, we may note, 
was not taken in the Court below. Much 
argument has been addressed to us in regard 
to the document of February 4, 1864 and the 
learned Counsel for appellant argued firstly 
that the document was a mere deed of. 
partition and nota deed of wakf at all. 
This argument is founded on the words on 
p. 91 line 22: 

“I... have divided the entire milak land owned' 
and possessed by me as given below between my 
heirs. I have set apart a portion of my property 
for charitable purposes." 


We consider that these words mean that 
part of the property was set apart and 
what was divided was the remainder. The 
document therefore, is a partition deed so 
far as the remainder is concerned but that 
does not prevent it being a deed of wakf so 
far as the portion for charitable purposes 
is concerned. The next argument addressed 
to us was that the document only provided 
for the dedication of the profits of certain 
villages to be used for religious and charit- 
able purposes and did not provide for the. 
Villages themselves to be made into wakf . 
property: This is purely a question of con- 
struction of the document. The following; 
clause is important ; epee 

“Dafa 2—Hissa Mawaze Jamalpur waghaira 
mutaalega taluga Milk Abdullah wa chhatwin 
hissa mauza Sarai Sadi pargana Ghost wa chhat: 
win hissa mauza Deokalt pargana Muhammadabad 
aur sawa nau anna (92 annas) hissa mauza. La- . 
wasath pargana Nathupur zila Azamgarh ke munafe 
ko bad waze malguzari wa ekhrajate zaruri ke ham 
mugir ne mai kitabhae kutubkhana waste masarife 
khair ke wagf moabbad kiya wagean sarihan aur sharan ` 
mutawalli uska apni aulad men Maulvi Abdul Aziz 
Khan ko qarar diya chahiye mutawalli_ maskur 
hamesha mahasile dekat mazqufa mazkure ko sarfe . 
masjid o madarsae Haramaine Sharifain wa zadrahe 
warido sadir waghaira hasb fard alaheda nzwishtao - 
muhri hamare kiya karain aur hamesha mutawallt 
ashyae maugufa ka hamare aulad se jo ahi ho rahe. 
kare wa ghair shakhs ya khelafe mazhab ba zariae 
tauliat dast andaz na hoga aur kisi shakhs -ko ' 
hamare aulad se nisbat ashyae mazhhura ke ekhtayar 
bai o rehan waghatra inteqalat ka hag ba koga.” ` 

This passage may be translated as fol- 
lows: ; 

"I have made a wakf of the profits from the 
shares in the villages of Jamalpur, etc., the villages, 
appertaining to Taluga Malik Abdulla 1-6th share 
in the village of Sarai Sadi, Pargana Ghosi, 1-6th 
sharé in the village: “of Deokali, Pargana Muham- 
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madabad Gohna, 92 share’ in the village of Lawa- 


sath, Pargana Nathupur, district Azamgarh, with . 


the books in my library for charitable purposes 
after paying Government revenue and defraying 
necessary expenses. The said wakf is correct and 
lawful I have appointed Maulvi Muhammad Abdul 
Aziz Khan as mutawalli of the said wakf. The 
mutawalli aforesaid should spend the profits from 
the villages made a wakf of on mosque and madrasa 
and Mecca and Medina and on visitors, etc., as given 
in a separate list executed by me. Any one of my 
descendants who may be found fit for holding the 
office of mutawalli of the property madea wakf of 
should be appointed mutawalli Any other person 
-holding views contrary to the religion shall not 
interfere with the mutawalliship. None of my 
descendants shall have a right to make a transfer 
ib respect of the aforesaid property by way of sale 
and mortgage, ete.” - 


“A slight change may have been made in 
the translation on p. 9! in regard to the 
books in the library. Now the learned 
Counsel. argues that this passage means that 
the profits only were dedicated and not the 
villages from which those profits arose. As 
regards the first use of the word “profits”, 
we consider that this is a direction to the 
mutawalli.as tothe way in which he is to 
apply the net profits after .paying the 
Government revenue. . The. words on which 
Counsel also argued were mahasile dehat 
mauqufa. Learned Counsel argued that 
the words” maugufa must go with the 
word mahasile and that this meant 
the profits which were made wakf, but we 
consider that as the word dehat comes 
between the words. mahasile and mau- 

-qufa, it is the word. dehat which must 
be taken with the word maugufa and 
the expression means the..profits of those 
villages which villages have been made into 
a wakf, or in other words, the profits from 
the villages dedicated. Atthe end of this 
para. 2 there is the provision that none of 
the descendants should have any right to 
make a transfer of the property by way 
of sale and mortgage. Such a provision in 
our opinion is only. appropriate on the 
theory that what is dedicated is the villages 
themselves as no question. would arise of 
the sale or mortgagé of a mere right to 
Teceive profits from a village. Another 
reason which inclines us to the view that 
the villages themselves were. dedicated is 
the fact that these four villages, Jamalpur, 
Sarai Sadi, Deokali and Lawasath, are not 
in. the list of property which was: given to 
any of the heirs of the executant, If profits 
only were to be the.subject of dedication, 
then the villages themselves would have 
been divided among: the heirs. . Thee fact 
that the villages‘were not divided among the 
heirs indicates that the villages themselyes 


ALIMUNNiga BIBI v. MOHAMMAD ABDUR RAHMAN (ALL) 


904 ° 
were the subject of the dediéation. We 
may note that besides the three villages 
of Sarai Sadi, Deokali and Lawasath, this ə 
para. 2 deals with “tbe villages Jamalpur, 
ect., appertaining to Taluga Malik Abdulla.” 
These are not set out in the document but 
in the subsequent deed of wakf of Septem- 
ber 2, 1916, cn p. 101 these villages are 
shown to be Jamalpur, Baraipar Milk and 
Bhitauli Milk. These six villages are not 
referred to in the deed of wakf of 18°4 as 
divided among the heirs, The villages 
which are divided among the beirs are 
shown in para. 3 ofp. 92 whichare all 
in Ghazipur District. The villages which 
were the subject of the endowment in 1864 
on the contrary are allin Azamgarh Dis- 
trict. Some further argument was made. 
by the learned Counsel in regard to p. 93, 
para. 11 which stated : 

“Tt shall be incumbent upon my eldest gon. 
Maulvi Muhammad Abdul Aziz Khan to make the 


management of the ilaga according to the direction 
given above to keep the madrasa, etc.” 


Now the learned Counsel argued that this 
meant that Abdul Aziz was to manage the 
whole of the property and that the ilaga 
referred to the whole of the property which 
had originally belonged to Saheb Ali Khan. 
We do not think that this meaning is 
necessarily to be readinto that word. On 
p. 91, line 33, the document refers to the 
ilaga of the sons and then follows the 
reference to the property in Azamgarh Dis- 
trict which was dedicated. We think, there- 
fore, that in para. 11 the ilaga to which 
the executant refers is probably the ilaga 
in Azamgarh which was the subject of the 
dedication in para. 2. Ancther reason why 
this should be so is that it was not pro- 
vided by the document that Abdul Aziz 
should have contrcl over the property 
allotted to his two brothers. On the con- 
bet what was provided in para. 3 was 
that : 

“They should work in consultation with one 
another or depend upon the opinion of Maulvi 


Abdul Aziz Khan in matters of dismissal and ap- 
pointment of servants, etc.” 


Therefore, the methcd in which the learned 
Counsel for appellant desires to represent 
para. 11 would be contradictory to what is 
provided in para. 3 where it was left a, 
matter of option to tke brothers as to whe- 
ther they should leave the matter to Abdul 
Aziz, the eldest brother, or not Another 
argument which was made in regard “to 
this document was that there was no effect 
given tothe document by mutation. The 


‘document stated on p. 91, ling 40, that the 
eldest son, Abdul Aziz, had been” appointed 
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ap mutawaili. The fact that the executant 
divested himself of ary control of the pro- 
perty is shown by p. 92, line 50, stating 
that Abdul Aziz was even to draw the 
pension for the executant from the Govern: 
ment Treasury and distribute it ina cer- 
tain way, sending only Rs. 30 per mensem 
tothe executant wherever he was residing. 
The executant, therefore, divested himself 
of allcontrol of the proper:y according to 
the deed and put the eldest son in control 
as mutaualli of the portions of which he 
made a dedication. The executant was at 
thetime an old man and ke died in the 
year 1866, two years after’ executing this 
document. We may briefly note the origin 
of the system of mutation. Bengal Regula- 
tion ILL of 1803 provided in s. 1], that Vivil 
Courts should furnish copies of all decrees 
affecting landed propery for record in the 
Collector's office. At the time of settlement 
of the land revenue it was provided by 
Regulation VII of 1822, s. 9, that there 
should be a “specification of all persons 
enjoying the possession and property of the 
soul, ete.” It was not until Act XIX of 
1873 (Agra), 8.97, that the law imposed on 
persons obtaining possession by succession 
or transfer or any proprietary or other 
right ina mahal the duty of making a 
report of such succession or transfer to the 
Tahsildar. This duty is now imposed by 


s. 34, Act III of 1901, the present U. P. Land | 


Kevenue Act. As the duty of making such 


a report was imposed for the first time in | 


1873, there was no duty to make the re- 
port in 1864 when the deed of wakf was 
executed. The argument of learned Coun- 
sel, Mr. Khwaja, for the appellant that the 
absence of mutation 
the deed of 1864 was not carried into effect, 
is, therefore, unsound, 48 there was no sys- 
tem of mutation for such deeds at that 
period. ` 

There isa considerable body of oral evi- 
dence which shows that this property, List 
A of the plaint, the subject of this endow- 
ment of 1864, has always been treated as 
endowed property. In the later registered 
deed of wakf of 1916 on p.101 the list of 
property made a wakf of by Saheb Ali 
Khan is set out and on p. 10, line 35, 
if is stated that that property would re- 
main as a wakf property in accordance 
with the object of the deceased donor .of 
*the*wakf. For the appellant it is pointed 
out that mutation not having been made 
at a period when the document of 1804 was 
executed, there. was mutation at a much 
later date, f0f example on p. 145 it is not 
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until the year 130 F. that we have the 
entry for the village of Deokali that it was 
dedicated property. Previous *khewats have_ 
not been produced and it is argued. that 
if previcus khewats showed the wakf they 
would have been produced. On p. 142 for 
Sarai Sadi, the entry is of Alauddin for the 
sear 1339 F. and the word mutawalli ia 
not used. The case of Jamelpur on p. 138. 
is similar fr the year 1338 F. On. 
p. 132 for Mauza Lawasath there is. the, 
entry of Alauddin and Muhammad Nasir,:- 
another member of the family, in equal 
shares for the year 1327 F. and for this 
village for the year 1330 F. on p. 133, 
there isa mutation shown in accordance with 
an order cf January 23, 1923, that these 
two persons are entered as managers, the 
property being owned by the Almighty Gtd.. 
Learned Counsel comments on the fact that . 
two members of the family are entered as‘ 
managers and he argues that only one per-~ 
son should be mutawalli. The deed is not 
clearon the point that only one person: 
should be the mutawalli, but a mere irregu- 
larity in the subsequent entry in the khewat 
cannot, in any way, make the deed of wakf 
an invalid deed. What we have to regard ` 
is the intention of the executant in | 1864 
and whether the registered document which 
Le executed carried out thatintention and 
created a valid deed of wakf ut that date. 
If the deed of wakf was validly created . 
as we consider it was, then the mere fact 
that subsequently members of the family 
were negligent in getting mutation made 
in the correct manner when the system of 
khewats was first introduced with the- first. 
Revenue Act in this province, Act XIX of: 
1873 (Agra), at a much later date, is a mat? 
ter which has no bearing on the question 
of the validity of the wakf. - , 
We now turn to the second deed of wakf 
which beings at p. 95 and is dated Septem- 
ber 2, 1916. We concede to the plaintiff- . 
appellant that this deed of wakf was exe- 
cuted under the circumstances which she 
alleges. In the year 1916 Alauddin had two 
wives living, his first wife having died. 
One of these wives, Musammat Amina Bibi, 
was aged 28. His other wife, Musammat 
Sakina Bibi, the mother of the plaintiff, 
was aged 43. These ages are taken from the 
plainte Now some cause of dispnie had 
arisen belwecn Alauddin and Sakina Bibi. . 
Sakina Bibi had single child, the plaint- 
iff, who was at that time.13 years old. 
Sakına Bibi brought a claim for dower and 


‘filed an application to sue asa pauper on 


September 1, 1916. The evidence shows ` 


1938 
that Alauddin desired to defeat that claim 
and that he went to various lawyers for 
assistance in defeating that claim. Now it 
is obvious that Alauddin was extremely 
annoyed with his wife Sakina Bibi and pre- 
sumably also with her daughter, the plaint- 
iff, and that he desired to defeat the claim 
for dower and that he also desired to limit 
the. amount which these people could re- 
ceive from his property. The suggestion 
made by the learned Counsel forthe appel- 
lant is that Alauddin was advised to achieve 
this object by executing a deed of wakf 
which would be farzi, and evidence is 
called to show that he was told that as soon 
asthe suit for dower was completed, the 
deed of wakf might be abandoned. On 
p. 27, line 13, it is stated by a witness for 
the plaintiff that his master said that this 
wakfnama would save that property from 
being taken in execution of decree for 
dower, but that after that decree it would be 
a mere waste paper. This is evidence given 
by the scribe of the wakfname who was the 
muharrir of the Vakil under whose orders, 
he-says, the document was drawn up. The 
point which occurs to us is that Alauddin 
desired not only to defeat the claim for 
dower but also to reduce the claims of the 
plaintiff and her mother against his estate 
to asmallsum as the document at p. 97 
gives an allowance to the plaintiff Alimun- 
nissa Bibiof Rs: 36 per annum, i.e. Rs. 3 
per mensem and the allowance for her 
mother, Musammat Sakina Bibi, is Rs. 60 
per annumor Rs.5 per mensem. Now if the 
document was going to be treated as waste 
` paper as soon as the suit for dower. had 
finished then the right of the plaintiff would 
not have been defeated at all. We do not 
consider, therefore, that the theory that the 
document was to be treated merely for the 
period of the suit for dower is a correct 
theory. The object of Alauddin would ‘be 
the permanent limitation. of his wife Sakina 
Bibi and the plaintiff, her daughter, to a 
small amount from his estate, Rs. 5 and 3, 
respectively. He could only achieve that 
object if he executed a valid deed of wakf. 
This isa strong reason for codsidering that 
that was his intention as a mere nominal 
or farzi deed of wakf would not effect that 
intention. 

As regards the suit for dower, we may 
note that what did happenewas that the 
dower was eventually paid in full by Ala-. 
uddin to his wife with certain property: 
which came to him by gift from his m ther. 
It is remarkable that when he came toa 
settlement with Sakina Bibi about her 
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dower, he did not merely say: “The docu- 
ment which I executed as a deed of wakf 
is not a genuine deed of wakf and I repu- 
diate it and give you a share of the pro- 
perty.” That would be the action which 
we would expect him to take if he had 
merely executed the deed of wakf with the 
intention that it should be used to defeat 
the suit for dower, for when he acceded 
to the demand for dower and came to a 
settlement, on the theory of the appellant, 
there would have been no further need 
whatever to maintain the validity of the 
deed of wakf. The fact that he did main- 
tain the validity of that deed and did not 
interfere with it at all when he made the 
settlement for dower is, in our opiNion, a 
strong point against the theory of the ap- 
pellant. Moreover, Alauddin lived for 16 
years after this deed of 1916 as he did not 
die until 1932. During the whole of that 
long pzriod of 16 years be never executed 
“any document, repudiating the deed of wakf 
nor did he ever make any transfer of the 
property comprised in the deed of wakf by 
way of sale or mortgage., All that learned 
Counsel for the appellant is able to point to 
are certain cases in which there were dis- 
putes with tenants, and in one of which, 
there was a settlement by the acknowledg- 
ment of a tenant as one holding a perpetual 
lease. No doubt under the Muhammadan 
Law a mutawalli is not entitled to make a 
permanent lease of property which is 
wakf, but the learned Counsel has failed to 
satisfy us that the property concerned in 
those transactions was property which was 
under the deed of wakf of September 2, 
1916. On the contrary it has been shown 
that there was this -property which was 
given to Alauddin by his mother and the 
villages in question may be villages in which 
there was such a share. At p. 112 there is 
this deed of compromise between a number 
of zamin dars, one of whom was Alauddin and 
a tenant admitting the right of the tenant 
to a perpetual lease in certain plots in the 
villages of Kundri, Pargana Pachotar, and 
Nasirpur, Pargana Pachotar in Ghazipar 
District. Now tha khewat of Mauza Kundri 
on pp. 136 and 137 in Ghazipur District 
shows thatin holding No, 9 there was 2 
p. 10 kants held by Alauddin and he is not 
stated to be a mutawallt. On the other 
hand on p. 10} for Kundri, Pargana Pacho 
bar, printed by error as ‘Kadri,” there is 
the share shown as endowed property 
of La. 8 p. 10 kants. Itis clear, therefore, 
that the share which was enddwed by the 


document of 13916 was a different share 
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from the small share held by Alauddin cn 
pp. 186 and 187. It is quite possible, there- 
fore, thatthe plot numbers on p. 113 
referred to the small share on p. 136 which 
apparently Alauddin had received from 
his mother. The plaintiff-appellant cculd 
have made this matter clear by producing 
the khateuni. But this has not been pro- 
duced. We cannot make the presumption 
against the defendant unless the matter 
has been properly proved. Now as 
regards Nasirpur at p. 113, this is a village 
of Ghazipur District as the suit was in 
Ghazipur. On p.101 there is this village 
Nasirpur cf which 1 a. 8 p.16 kants was 
dedicated in 1916, Learned Counsel 
referred toa khewat of Nasirpur on p. 141 
but that is a khewat not of Ghazipur 
District but of Pargana Muhammadabad 
Gohna in Azamgarh District, and this 
khewat does not refer to the village which 
was endowed of the name of Nasirpur, 
nor does it refer to the deed of compro- 
mise of Mauza Nasirpur on p. 113. 
Learned Ccunsel has, therefore, quite failed 
to show that there was any connection bet- 
ween the deed of compromise with the 
tenant on pp. 111 and 113 and the property 
which was endowed. 

Another argument was made by the learn- 
ed Oounsel that the deed of wakf of Alaud- 
din was defective as it did not set out that 
Alauddin relinquished his possession as 
owner and took poseessicn as mutwalli. 
We agree that a deed of endowment shculd 
make a statement tothis effect conveying 
this idea. There is on p. 96, line 9, the 
following statement in the deed : 

“As long as I am alive, I shall remain the 
mutawalli of the property made a wakf of and 
shall abide by allthe conditions laid down in this 
deed of wakf.” 

In our opinion this statement does 
amount toa statement that the possession 
of the executant ceased asa private owner 
and his possession began as a mutawalli. 
Learned Counsel has nct shown us any 
ruling in which it is laid down that any 
particular form of words must be used to 
convey this idea. In Abdul Jalil Khan 
v. Obedullah Khan (1) at p. 231* there was 
a case before a Bench of this Court where 
it is stated : 

“The facts as found by the learned Subordinate 
Judge are that Abdul Latif Khan did intend to 
create a valid wakf—did intend to make a genuine 
dedication. He declared the property to be wakf, 
he appointed a mutawalli (4. e. himself) and as he 


1) 19 A L927; 62 Ind, Cas. 725; A IR 1921 all. 165; 
we 416, f 
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himself was the mutawalli, there was no need of 
formal transfer of possession.” 5 . r 

In Ghazanfar Husain v, Ahmadi Bibi, 
(2), at p. 113* it is stated : : 

“Where the settlor after declaring the trust, 
appoints himself a mutawalli, tbe vital factor, which 
counts isthe transmutation of possession and where 
the character of the possession has altered by rea- 
son of the fact that possession is no longer held in the 
exercise ofany right of ownership but vicariously 
for the benefit of the objects of trust, the wakf 
prevails, in spite of thefact thatthere had been 
no mutation at all or that there was some delay 
in effecting the mutation.” 

In Bibi Jinjira Khatun v. Muhammad 
Fakirulla Mia (3) it was held that ` where 
the settlor is mutawalli : 

“delivery of possession is nota pre-requisite to the 
validity of the wakf, and even if the transmutation 
of possession is necessary, no formal delivery is 
essential where the settlor is himself the first 
mutawalli.” 


We consider that the language of the 
deed of wakf of 1916 is clear un the point 
that possession was henceforth to be 
held by Alauddin as mutawaıli and after 
that provision there follows a long and - 
detailed provision for the appointment 
of mutawallis who would succeed him. 
We may note that on p. 129 thereis a 
certified copy of an order in mutation 
case No. 436 which shows that on.the 
application of Alauddin his name was 
removed and he was entered as the 
mutawalli of three villages, Kondri, Nasir- 
pur and Khalispur in Ghazipur Dis- 
trict, on his producing the registered deed 
of wakf of 1916. The comment for the 
appellant is that mutation orders should 
have been shown for all the villages on 
p. 101. It may have been difficult to obtain 
mutation orders as they may have been 
weeded out in other Tahsils. Lea:ned 
Counsel argued that because there was a” 
mention of a fine, mutation may not have 
been made if the fine was not paid. But 
8. 35, Act II of 1901, requires the Tahsildar 
tomukethe entiy if the succession or 
transfer has taken place, and he has no 
power to make the entry conditional ca the 
payment of a fine, so presumably the entry 
was made as oidered. On p. 127 there is 
an cider dated July 25, 1932, by the Dis- 
trict Judge of Azamgarh on the death of 
Alauddin mutawallt calling on persons to 
object to theappoiniment of Abdur Rab- 
man, defendant No. 1, as muiaualli in 
his place. The ch:nge was made. On 


, D. 4l there is the evidence of D. W. M. 
| {2} (1930) ALJ 109; 123 Ind. Cas. 369; A IR 1930 


All. 169; 52 A 368; Ind Rul. (1930) All. 385, 
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34 OL J 444; 26 O WN 749. 
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Muhammad Enam Ullah, Vakil of Azam- 
garh that'he has been the official auditor 
of wakf accounts for Azamgarh District 
since 1928 and that he has checked the 
wakf accounts filed by defendant No.1 
Abdur Rahman. Defendant No.1. from 
P. 34 and Abdur Raashin Karinda 
since 1923, p. 42, give evidence that the 
Property was administered as wakf. 

On p. 38 D.W. Bahr ul-Uloom says he 
Was a pupil for 14 or 15 years ata school 

Nasir-ul- Alum” at Ghosi, and for four 
years has been ateacherand grants are 
made to the school from this wakf pro- 
perty. On p. 31 Malik Jalal ud-din supports 
this and another teacher Ali Ahmad on 
p. 40. Plaintiff and her mother alleged 
that possession was not taken on these 
deeds by the mutawalli as mutawalli, 
and on the other hand, by the defence it is 
alleged that the deeds were given effect 
to and the possession was held by the 
mutawallis as administering the wakf. 
We agree with the Court below that the 
evidence for the defendants is preferable 
tothe evidence for the plaintiff. Learn- 
ed Counsel for appellant laid special 
stress on the evidence of Khan Bahadur 
Aminullah on p. 26. This gentleman 
was a legal practitioner formerly in 
Ghazipur and during the course of his 
practice he states that in 1916 Alauddin 
came to him and asked him to have 
a sham document prepared and he refused 
to give him any advice. At line 21 he 
stated : 

“The impression which I gathered from the cir- 
cumstances of the facts Alauddin spoketo me about 
wasthat he wanted tu exccute a certain fictitious 
document ...4s | had relation with the parties and 
as I considered it professionally unfair, I refused 
to give any advice in the matter.” 

Now this witness is speaking in the year 
1934 after a lapse of 18 years. The 
Treason thathe gives as to why he 
Tefused to assist Alauddin was tuat he 
had relations with the parties and he 
considered the intention of Alauddin 
to be unfair. Ib is obvious that these 
reasons would apply just as much if 
Alauddin came to him and asked him to 
execute a perfectly genuine deed of 
wakf in order that his wife might be 
deprived of her rigat to dower. ‘I'he 
introduction of the idea oba sham or. 
fictitious deed of wakf is not necessary 
for the circumstances mentioned by the 
witness. We think that in the course 
of time his memory may not be accurate 
and we see no reason to accept the state-° 
ment which he now gives that he 
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was told that'the deed would be fictitious. 
If Alauddin desired to execute a fictitious 
deed, there was no reason whatever, why 
he should say so to a lawyer whom he 
desired to draft the deed. No distinction 
in form can be made, we think, between a 
deed of wakf which the executant does 
not intend should be brought into force 
and one which he intends to be genuine. 
We are satisfied that the conclusion of 
the Court below is correct and that these 
two documents are perfectly valid as deeds 
of wakf and have been acted upon. On 
this view of the matter the plaintif has ne 
ground for interference with that portion 
of the decree of the lower Court which 
dismissed her suit so far as the property 
in Schs. A,BandO is concerned. This 
is the only point which she raises in appeal 
and accordingly we dismiss this first appeal 
with costs. 
5, Appeal dismissed. 
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versus 


MAUNG LU THANT— RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XXIII, 
r. 1 (3)—Withdrawal of previous suit being com- 
promised, but without permission to bring fresh suit 
—Subsequent suit between same parties on same 
facts but on different basis, if barred, 

The plain meaning of the words in O. XXUI, 
r. 1 (3), Civil Procedure Code, is that if the sub- 
sequent suit is in respect of the same subject- 
matter as the previous suit, this subsequent suit 
must bo dismissed. It matters not whether the 
defendant concurred with the plaintiff in the with- 
drawal of the suit. 

The plaintiff in asuit against the defendant for 
ejectment had claimed that the defendant was their 
tenant but refused to vacate. The defendant had 
put forward tha same claim. The suit, however, 
was not heard because on the date fixel for the 
hearing, the parties and their Pleade:s requested 
the Judge to “close the case as they hal settled: 
the dispute outside the Oourt amicably". The case 
was, therefore, “ closed” having been withdrawn 
by the plaintiff without permission to bring a fresh 
suit, Subsequently the plaintiff instituted 
a suit against the same defendant for being in 
wrongful possession of the same property in his 
own right and not as a tenant of the plaintiff : 


Held, that the subsequent suit was not barred by” 


O. XXIII, r.1(3). Ma Ko v. Maung Po Tun (1), 
“dissented from, Juggobundo Chatterji v. Watson & 
“Co. (z)and Thakore Becharji Ranaji v. Thakore 
Pujaji Vaktaji (3), explained. 
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Mr. L. H. Wellington, for the Appel- 
ants. f 

Mr. E. Maung. for the Respondent. 

Judgment.- The plaintiffs-appellants, 
Ma Pan Bu and Ma Pan U, claim to be the 
owners of a piece of Jand forming a portion 
oí holding No. 11 in Hnawgan Kwin in the 
township of Myaing. They claim that it 
belonged to their parents Po Paing and Ma 
Thi and that they obtained it on partition of 
their inheritance. The defendant-regpon- 
dent, Lu Thant, is at present in possession 
of tLe Jand. Accordingly in Civil Suit 
No. 21 of 1956 of the Township Oourt of 
Myaing, the plaintiffs-appellants sued the 
defendant-respondent for delivery of posses- 
sion of the land. Maung Lu Thant claims 
to be in possession in his own right, the 
land belonging to his father Tha Khaing 
who had got it from his father Po Naing. 
It may be noted here that Po Naing and 
Po Paing were first cousins. The plaintiffs- 
appellants hed prior to this suit brought a 


- suit, Civil Suit No. 44 of 1985 of the Town- 


ship Court of Myaing, for ejectment of 
Lu Thant from the land. In that suit they 
claimed that they had inherited this piece of 
land; that Lu Thant was their tenant but 
refused tovacate. Lu Thant put forward 
the same defence as he has in the present 
suit. The suit, however, was not heard 
because on the date fixed for the hearing, 
the parties and their Pleaders requested the 
Judge to “close the case as they had settled 
the dispute outside the Court amicably”. 
The case was, therefore, “closed”. Lu 
Thant inthe subsequent suit pleaded that 
the plaintiffs were debarred from bringing 
the subsequent suit under the provisions of 
O. XXII, r. 1, sub-r, (3), Civil Procedure 
Code. 

The learned Township Judge relied on the 
decision in Ma Ko v. Maung Po Tun (1) and 
held that as there had been a mutual with- 
drawal of the first suitin order to have the 
matter referred to arbitration, which proved 
infructuous because the arbitrators declined 
to ‘give a decision, there was no bar to the 
institution of afresh suit on the same cause 
of action. As to the evidence the learned 
Judge professed himself unable to decide 
between the two sets of witnesses. He 
found that the evidence on the plaintiffs’ 
Bide was no better and no worse than the 
evidence on behalf of the defence. In 


favour of the plaintiffs, however, was the 


fact that the disputed land formed a por- 
tion of atfSlding which had been for a great 
number of years shown in the records of 
the Land Record Department as belonging 
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to Po Paing and Ma Thi. He argued that 
if the defendant's contention were true the 
name of Lu Thant or his father Tha 
Khaing or grandfather Po Naing would 
have appeared in the revenue maps. He 

found that the plaintiffs had a better title - 
to the land than the defendant and 

decreed the suit. On appeal to the 

Assistant District Court, this decision was 

reversed and the plaintiffs-appellants’ suit 

dismissed with costs. Thelearned Assistant 

District Judge agreed with the learned 

Township Judge that the oral evidence on 

both sides was of.little value. As regards 

the evidence of the revenue records he 

pointed out that La Thant’s name appears 

as a tenant only in the map of 1935 36 

and the tax ticket for that year, although it 

is admitted that he had been working the 

land for the last four years Apparently the 

Jearned Assistant District Judge thought 

that this omission detracted from the value 

of the documentary evidence and that the 

latter was not sufficient to prevail against 

the presumption in Lu Thant’s favour 

which arose from the fact that he had been 

in possession for the last eight or nine years. 

(The learned Judge relied onthe evidence 

of Maung Aung Lin, the ywagaung.) He 

thus found that it had not been shown that 

Lu Thant was in permissive occupation at 

the instance of the plaintiffs or their 

predecessors-in-interest: and the plaint- 

iffs had failed to prove that the land 

was inherited from Po Paing and Ma Thi 

and to prove their superior title. Against 

this decision the plaintiffs-appellants have 

appealed. 


In this Court a preliminary objection was 
taken that the suit was in any case barred. 
under the provisions of O. XXIII, r. 1, sub- 


r. (3) which reads: 

“Where the plaintiff withdrawe from a suit or 
abandons part of a claim, without the permission 
referred to in sub-r. (2), he shall be liable for such 
costs ag the Court awards and shall be precluded 
from instituting any fresh suit in respect of such 
subject-matter or such part of the claim.” 


There can be no doubt that the plain 
meaning of these wordsis that if the sub- 
sequent suib is in respect of the same 
subject-matter as the previous suit, this- 
subsequent suit must be dismissed. It 
‘matters not thether the defendant con- 
curred with the plaintiff in the withdrawal 
of the suit. The learned Judicial Commis 
sioner who decided the case in Ma Ko v. 
„Maung Po Tun (1) relied on the decision ir 


(1) (1807-1901) 2 U B R 284. 


ry 
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Juggobundo Chatterji v. Watson & Co., (2). 
He further. found that this decision had been 
referred to with approval in Thakore 
Becharji Ranaji v. Thakore Pujaji Vaktaji 
(3) and that it had not been altered or 
‘Modified by any subsequent ruling. Ac 
cordingly he followed that decision.. [ have, 
however, referred to the full report of the 
case in Juggobundo Chatterji v. Watson & 
Co., (2) which appears on p. 250 of Bourke’s 
Reports of cases in the High Court of Fort 
William in Bengal for 1865. The relevant 
provision of the law which was applicable 
at that time wass. 97 of Act VIII of 1859 
but the wording of that section was for 
our purposes substantially the same as 
the wording of O. XXII, r. 1, sub r. (3). 
Aes the learned Judge actually said was 
this : 

“The provisions of the Oivil Procedure Oode as to 
-withdrawing a suit are distinct. Ifa plaintiff, by 
permission of the Court, withdraws his suit under 
8, 97, he cannot subsequently institute a new suit for 
the same matter, unless leave to doso were granted 
‘to him by the Court on his withdrawing the first suit. 
‘Here the plaintiff withdrew without obtaining permis- 
sion from the Court to bring a fresh suit for the 
same matter. So much, therefore, of this suit as is 
based on the same cause of action as that in which the 


first suit was based, is prima facie not maintainable 
under s. 97.” 


(In this case the plaintiff and the two 
defendants had in a previous suit executed 
a deed of submission to arbitration, but 
that deed of submission had not been 
acted upon although the plaintiff had with. 
drawn his suit.) The learned Judge then 
went on to say that it was possible that if 
the facts were as the plaintiff represented 
them they might afford grounds for an 
application by him to have the order of with- 
drawal in the original suit set aside, and to 
have the suit proceeded with; and that if 
there were sufficient grounds shown for 
setting aside the original withdrawal and 
restoring the original suit he would be 
justified in allowing this present suit to 
proceed, although in facta second and dise 
tinct suit, forthe same matter. He then 
went into the facts and found that the 
plaintiff was not entitled to have the origi- 
nal order of withdrawal set aside, and 
therefore, the suit was barred so far as it 
related to the matters which constituted 
the subject of the „previous suit. The 
learned Judge remarked : 

“On the evidence, I am of opimion that the arbi- 
tration was the act of the plaintif, and not of the, 


defendants equally, and that the subsequent, 
departure from the reference to arbitration was the 


(2) (1865) 2 Bourke 250, digested in Woodman's 
Digest 6222. s 


(3) l4 B 31. ° 
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act of the defendants as much as of the plaintiff...... 
the withdrawal ofthe suit by the plaintiff was his 
own voluntary act, and there is no evidence that 
the plaintif ever attempted to proceed with the 
reference ...He withdrew of his own accord, without 
obtaining permission to bring afresh suit. No force 
or fraud was used by the defendants to induce him 
t3 withdraw that suit; andif the plaintiff chose to 
abandon his suit entirely, instead of making the 
submission an order of Court, he cannot now come to 
Court and ask to have his auit tried, without refer- 
ence to the terms of s. 97, merely because the 
defendants have not acted towards him as he 
expected they would when he withdrew his first 
suit.” 

Iam unable to see how this decision 
in any way supports the conclusion that 
the mutual withdrawal of a previous suit, 
on a reference to arbitration which proved 
infructuous because the arbitrators declin- 
ed togive a decision is no barto the 
institution ofa fresh suit on the same 
cause of action. In the present case 
all that the plaintiffs state is as 
follows ; 

“At the Myaing Court it was agreed that the 
matter in dispute should be referred to arbitration 
of some arbitrators, and so the case was closed. 
The arbitrators, however, ai nag 4 did not come 


to any decision, We have, therefore, filed the present 
suit." 


The defendant did not make any 
remark in his evidence in regard to this 
matter. There is nothing to show that the 
defendant is responsible for the failure of 
the arbitrators to come to any decision. 
Again the casein Thakore Becharji Ranaji 
v. Tahkore Pujaji Vaktaji (3), in which 


according to the learned Judicial 
Commissioner, the decision in Jug- 
gobundo Chatterji v. Watson & Co, 


(2)in the sense taken by the learned 
Judicial Commissioner was referred to 
with approval, does not appear to justify 
this finding. What the learned Judges stated 
was this : 

“Jt appears. then that the Subordinate Judge so 
dealt with the pleadings as to prevent plaintiff 
raising the question, which was decided affirmatively 
in Juggobundo Chatterji v. Watson & Co., (2)...... viz., 
that the withdrawal of a suit without leave did not 
prevent a plaintiff suing to enforce the agreement fo 
compromise 
which is quite a different matter from 
stating that it was decided affirmatively 
that the withdrawal of the suit without 
leave did not prevent the plaintiff from 
bringing a fresh suit on the same 
subject-matter. I, therefore, must disagree 
with the learned Judicial Commissioner 
and hold thatifitcan be shown that the 
subject-matter of the present suit is the 
same as that of the previous st, then the 
plaintiffs were debarred from bringing 
the subsequent suit: compare alse 
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Gulkandilal v, Mani Lal (4). 

The first suit was labelled “suit for eject- 
ment froma piece of land worth Rs. 50.” 
The facts set out were practically idene 
tical with the facts set out in the present 
case but the relief asked for was ejectment 
of the defendants. A court-fee of Rupees 
ten was paid, although how that was cal- 
culated is not at all clear. At any rate 
it was not calculated onthe value of the 
land, as has to be done in a suit for re- 
covery of possession and as wasin fact 
done when the present suit was instituted. 
The present suit is labelled “suit for 
delivery of land leased tothe defendant 
as a tenant.” In the course of the plaint 
itisstated that asthe suit is a suit for 
recovery of land worth Rs. 50, court-fees 
are calculated on the valuation of Rs. 50, 
and the relief asked foris the “delivery 
ofland by the defendant tothe plaintiffs 
inaem.uch as they are the heirs of the 
original owner Ma Thi.” Both the plaints 
were drawnin Burmese and we cannot 
expect much technical accuracy. Never- 
theless, I do think that itis clear that the 
basis of the first suit was the alleged 
tenancy. The defendant was regarded as a 
tenant holding over and the Court was 
asked to eject him, In the present, suit 
the defendant is regarded as being in 
wrongful possession of the land which 
belongs to the plaintiffs, possession of which 
they are entitled to recover in virtue 
of their being the owners thereof and not 
in virtue of their predecessors-in-title 
having -leased the land to Lu Thant, 
although this lease is one of the facts reli- 
edon. It appears to me, therefore, that the 
plaintiffs are not debarred from bringing 


` the present suit. 


It remains, therefore, to be considered 
whether the plaintiffs have established 
their title to tkis land. I find that I must 
agree with the opinion of both the learned 
Judges ofthe lower Courts thatthe wit- 
nesses on neither side have given 
ecnvincing evidence. The evidence of 
the plaintiffs asto the ownership of this 
plot of land is vague and unreliable in 
the extreme. Ma Pan U, one of the 
plaintifis who is now aged 70, states that 
she was told by her father Po Paing that 
he had purchased the whole holding from 
the Settlement Officer for Rs. 17. What 
this remarkable statement really means 
is hard to gay : the most plausible interpre- 
tation to be put upon if, is, that there was 


(4) 23 A 219; A W N 1901, 66, 


a, 
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a legend inthe family that Po Paing had 
given a douceur of Rs. 17 to the Settlement 
staff in order tohave his name inscribed 
as owner of the holding. Tf thatis so, 
it would explain why Po Paing’s rame has 
appeared forso many years as the owner 
of the whole holding, andit also shows 
that that fact by no means establishes Po 
Paing’s rights of ownership in regard to 
this particular plot of land. 

It seems that Po Paing at no time work- 
ed this particular plot although he may 
have worked other plots in the same hold- 
ing. Ma Pan U signally failed to- prove 
the alleged leasing of the land to Lu 
Thant. A person who is alleged to have 
recovered rent from Lu Thant was not 
examined as a witness. We are asked 
to rely on the doubtful evidence of three 
witnesses who say that Lu Thant on one 
occasion admitted that he had taken a 
lease frem Ma Thi. Tun E, however, 
does not state in what circumstances this 
admission was made. He is a neighbour 
of Lu Thant’s but he only once saw Po 
Nyut taking seven baskets cf ground 
nut away from Lu Thant’s house as rent, 
As Po Nyut himself does not give evidence, 
Ido not think that Tun E's statement 
is of any value. Similarly Paw U states 
that Lu Thant admitted that he had 
leased the land from Ma Thi but he 
also fails tosay why Lu Thant should 
have made this admission to him, 
Maung Nyut (not the son of Ma Thee 
and brother of the plaintiffs who is alleged 
to have collected the rent) states that he 
was engaged by Lu Thant to work as 
his cooly onthe land and that Lu Thant 
told him that he was working the plot as 
a tenant of Ma Thi. This witness, how- 
ever, hashad two convictions for theft. 
He was engaged for only one year by 
Lu Thant. He also refers to Ko Po Nyut 
son of Mu Thee, coming to inquire what the 
produce of theland was. 

It appears to me that such evidence as 
this cannot aid the plaintiffs .On the 
other hand, as the lower Courts have point- 
ed out, the defendant was able to produce 
similar evidence to show that he and his 
father and grandfather had been work- 
ing this land for years and years. Most 
of the evidence for the defendantison a 
spar with that of the plaintiffs and of very 
little value. ‘The only point on which the 
two sets of witnesses agree is that about 
7or8 years ago the plot was left fallow 
for two years. The evidence . of -Aung 
Lin, the first witness for the defence 
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and the 
perhap; entitled to more consideration. 
There does not appear to be any reason 
why this witness should be disbelieved. 
He is 64 years old and states that 
Lu Thant has been working the plot for 
the last 8 or 9 years but before him Tha 
Khaing, the father of the defendant, 
worked it ani bef.re Tha Khaing, Maung 
Naing, the father of Tha Khaing, used to 
work it. Ma Pan U admits that they have 
never paid revenue on the land because 
the tenants used to pay it. 

As-regards documentary evidence, all 
that we have isthatfor many years. Po 
Paying has been shown as the owner 
of this land. In the circumstances of the 
case, having regard to the admission 
which shows by that means Po Paing 
had his name entered in the revenue 
records and to the fact that the parties 
are descended from two sisters, also to the 
fact that Lu Thant’s name appears only 
once, and that for the years 1935-36, on the 
records as a tenant, I do not think that any 
reliance can safely be plased on the 
entry of Po Paing’s name in the map. 
I agree with the learned Assistant Dis- 
trict Judge that the plaintiffs have been 
unable toshow sufficient reason to justify 
ousting Lu Thant. This appeal is, there- 
fore, dismissed with costs, Advocate's fee 
three gold mohurs. 

D. Appeal dismissed. 


pa 


E ALLAHABAD HIGH COURT 
Civil Revision Application No. 166 of 1937 
March 25, 1933 
CoLLISTER AND BAJPAI, JJ. 
Chaudhari SHEO BARAN SINGH— 
APPLIOANT 
VETSUS 
RANBIR PRASAD—Opposire Party 
U. P. Agriculturisis’ Relief Act (XXVII of 1934), 
8. 30—Transfer of decree to Collector for execution— 
Order under s. 5, U. P, Regulation of Sales Act(XXVI 
of 1934)—Sale deed drawn and order for delivery of 
land to decree-holder made—Application by judgment- 
debtor under s. 30, Agriculiurists’ Relief Act, dismissed 
on ground that decree was satisfied—Board of Revenue 
setting aside order of Collector for execution of sale- 
deed and possession but retaining order under s. 5— 
Decree, if could be said to be satisfied — Subsequent 
application by judgment-debtor under s. 30, if barred 
by res judicata—U. P. Ancumbered Estates Act (XXV, 
of 1934), s. 7 (b)—-Application by landlord under,s. 4— 
Order passed under 8. 6— Landlord, if can subsequent- 
y apply under s. 30, U. P. Agriculturists' Relief 
et. 
A decree was transferred to the Collector for exe- 
cution and there, proceedings started under the 
U. P, Regulation of Sales Act. After certain 
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preliminary proceedings the Oollector passed an © 
order under s. 5, for the transfer of certain 
agricultural land of the judgment debtor to the 
decree-holder. Under r. 8 (a) of the Rules framed 
under the U. P, Regulation of Sales Act, a stamped 
and registered sale-deed was actually drawn up in 
favour of the decree-holder and an order was made 
for the delivery of possession of the land conveyed to 
the decree-holder. The judgment-debtor then 
applied for amending the decree under s. 30, U.P. 
Agriculturists’ Relief Act, but the application was 
dismissed on the ground that the decree had already 
been satisfied. Onan appeal from the order of the 
Collector, the Board of Revenue set aside the order 
of the Collector, for the execution and registration 
cf the sale-deed and thesubsequent order for placing 
the decree-holder in actual possession of the property 
transferred in satisfaction of the decree. It was, how- 
ever, provided that the order under s, 5 would stand. 
The judgment-debtor subsequently applied under 
s. 30, U. P. Agriculturists Relief Act: 

Held, that although the order of the Oollector 
ordering the transfer of agricultural land to the 
decree-holder stood after the decision of the Board of 
Revenue, all further proceedings, namely the execu- 
tion of the sale-deed and the delivery of possession 
had beén quashed, and itwas impossible under 
those circumstances tohold that the decree had been 
satisfied ; 

Held, also that a fresh situation had arisen because 
of the order of the Board of Revenue and the principle 
of estoppel by judgment, did not apply to the ap- 
plicant, because the entire force of the order rejecting 
the previous application under s. 30 had been taken 
away by the order of the Board of Revenue. The 
subsequent application was not therefore barred by 
res judicata. 

The proceedings, attachments, processes and suits 
mentioned in cls, (a) and b} of s. 7, U. P. Encumbered 
Estates Act, are proceedings, attachments, processes 
and suits against the landlord in respect of debts and 
the landlord himself ia not necessarily under any 
disability for taking proceedings which he may be 
entitled to take under the law for the protection of 
his interest. Anapplication by the landlord under 
s. 30, Agriculturists Relief Act is, therefore, maintain- 
able even after an order has been passed under s. 6, 
U., P. Encumbered Estates Act by the Oollector upon 
an application by the landlord under s. 4 of that 

ct, 


C. R. App. against an order of the Civil 
Judge, Agra, dated February 6, 1937, 

Mr. S. P. Kumar, for the Applicant, 

Mr. Baleshwari Prasad, for the Opposite 
Party. 

Bajpai, J.—This is an application under 
s. 115, Civil Procedure Oode, asking for 
the revision of an order passed by ths 
Civil Judge of Agra, dated February 6, 
1937. ‘The opposite party, Ranbir Prasad, 
had obtained decree No. 31 of 1932 against 
the applicant Chaudhari Sheo Baran Singh. 
On December 12, 1935, Sheo Baran Singh 
applied in the Court of the Civil Judge ot 
Agra uuder s. 30, Agriculturists’ Relief Act 
for reduction in the amountyof interest 
calculated in the above-mentioned decree. 
The application was opposed by Ranbir 
Prasad and nas been dismissed by the Court 
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below. The ground for the dismissal was 
that a similar application had been rejected 
by that very Court on August 15, 1936, and 
that 85 the decree: holder 

“clearly and unmistakabl i = 
ree had already been kn apaa eee 
any longer, there remained nothing for the Gourt 
to amend.” 

Both these grounds are assailed by Ohau- 
dhari Sheo Baran Singh before te Tt is 
necessary at this stage to state a few facts. 
The decree in question was transferred to 
the Collector for execution and there pro- 
ceedings started under the United Provinces 
Regulation of Sales Act, Act XXVI of 1934. 
After certain preliminary proceedings the 
Collector on August 22, 1935, passed an 
order under s. 5. The order obviously must 
have been for the transfer of certain agri- 
cultura) land of the judgment-debtor to the 
decree-holder. Soon after this the judgment- 
debtor made an application under s. 4, 
United Provinces Encumbered Kstates Act 
No. XXV of 1934. On September 2, 1935, 
the Ovllector passed an order under s.6 of 
the Act forwarding the application of the 
landlord to the Special Judge. On the pass- 
ing of such an order, certain consequences 
ensued under s. 7 of the Act and the land- 
lord, namely Ranbir Prasad applied to the 
Court, where the matter under the Regula- 
tion of Sales Act was pending to stay 
further proceedings, but somehow or other 
the Court does not seem to have stayed its 
hands. Underr, 8 (a) of the Rules framed 
under the U. P. Regulation of Sales Act, a 
stamped and registered sale-deed was actu- 
ally drawn up in favour of the decree- 
holder on March 18, 1936, and on March 
21, 1936, an order was made for the 
delivery of possession of the land con- 
veyed tothe decree-holder. Various steps 
were taken hy the judgment-debtor Sheo 
Baran Singh for redress in the shape of 
appeals and revisions to the Commissioner 
and the Board of Revenne. Finally, by an 
order dated November 27, 1936, the 
Board of Revenue set aside the order of 
the Assistant Oollector, dated March 18, 
1936, tor the execution and registration of 
the sale-deed and the subsequent order 
dated March 21, 1936, for Placing the 
decree-holder in actual Possession of the 
properly transferred in satisfaction of the 
decree. It was, however, provided that ; 

“the order under s. 5 will stand and it will be 
the duty ofthe Collector to give effect to that 
order of August 22, 1935, as soon as he receives the 
case back fyom the Special Judge under s. 19 
Enecumbered Estates Act, subject of course to any 


orders that may be passed in the i i 
Boost oipe e interim by the 
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The position therefore is that the decree- 
holder is in error when he says that his 
decree has been satisfied and the Court 
below is also in error in accepting the 
mere statement of the deeree-holder on the 
question. The judgment of the Board of 
Revenue dated Nuvember 27, 1936, was 
before the Court and a perusal of the same 
would have made it clear that although the 
order of the Collector dated August 22, 
1935, ordering the transfer of agricultural 
land to the decree-holder stood, all further 
proceedings, namely the execution of the 
sale-deed and the delivery of possession, 
had been quashed, and it is impossible 
under those circumstances to hold that the 
decree had been satisfied. The Court below 
holding that the decree had been satisfied 
refused to amend the decree under s. 30, 
Agriculturists’ Relief Act, and in so doing, 
has refused’ to exercise a jurisdiction vested 
in the Court by law. 

It is then contended by the opposite 
party that an order having been passed by 
the Collector under s. 6, U. P. Encumbered 
Estates Act on an application under s. 4 of 
the Act, no proceedings shall be instituted 
in any Civil or Revenue Court in the 
United Provinces in respect of any debts 
incurred before the passing of an order 
under s. 6 by reason of the provisions of 
8.7 (b) of the Act. It is said that an appli- 
cation forthe reduction of interest under 
s. 30, Agriculturists’ Relief Act is such a 
proceeding and is not maintainable. We 
hold the view that proceedings, attach- 
ments, processes and suits mentioned in 
cls. (aj and (b) of s. 7, Encumbered Estates 
Act, are proceedings, attachments, processes 
and suits against the landlord in respect of 
debts and the landlord himself is not 
necessarily under any disability for taking 
proceedings which he may be entitled to 
take under the law for the protection of 
his interest. We think, therefore, there is no 
force in the contention of the decree-holder 
that the application under s. 30, Agricul- 
turists’ Relief Act was incompetent and 
was liable to be diemissed. 

Tt is then said that the present applica- 
tion under the Agriculturists’ Relief Act 
was barred by res judicata. The Court 
below seems inclined to hold that it is 
ao barred. It is obvious that s. 11, Civil 

. Procedure Code, does not in terms apply to 
„the present proceedings, but the principles 
underlying that section have been invoked 
in other proceedings and are invoked by the 
opposite party before us. An application 
similar to the one dated December 12, 1936, 
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was presented by Sheo Baran Singh before 
the Court below and was rejected on August 
15, 1936, by an order which said that 
the decree having been satisfied by transfer 
of property in favour of the decree-holder, 
the applicaticn was no longer entertain- 
able. From what we have said before, it is 
clear that up to August 15, 1936, the sale- 
deed dated March 18, 1936, in favour of 
the decree-holder and the order directing 
delivery of possession dated March 21, 
1936 stood, and it was only on Novem- 
ber 27, 1936, that the Board of Revenue 
set aside the sale-deed and the order direct- 
ing delivery of possession. A fresh situation 
has arisen because of the order of the 
Board of Revenue and the principle of 
‘estoppel by judgment, which is what is 
really pleaded by the opposite party, does 
not apply to the applicant, because the 
entire force of the order dated August 15, 
1936, has been taken away by the order of 
the Board of Revenue. We are therefore of 
the opinion that this revision should be 
allowed. We allow the application, set aside 
the order of the Court below and direct 
that Court io reinstate the application of 
Sheo Baran Singh dated December 12, 
1936, and to dispose of it according to law. 
The applicant is entitled to the costs of this 
revision. ` 


GA Appli cation allowed. 





LAHORE HIGH COURT 
Letters Patent Appeal No. 160 of 1937 
February 22, 1938 
ADDISON AND ABDUL RAsaID, JJ. 
SADHU RAM- DECREB- HOLDER— 
APPELLANT 
versus . 

KISHORI LAL—JUDGMENT- DEBTOR— 


RESPONDENT 

Provincial Insolvency Act (V of 1920), sg. 24, 4— 
Summary enquiry under s. 24—Question whether 
debts mentioned are real, if can be gone into—Some 

- debts fictitious— Debtor's petition, if should be dis- 
missed—S. 4 comes into play after adjudication— 
Decision under s. 24, ag to whether debtor is entitled 
to present petition for adjudication, whether covered 
by 8. 4 and whether operates as res judicata. 

In the summary enquiry under s. 24, Provincial 
Insolvency Act, it is'not proper to go into the ques- 
tion whether the debts mentioned are real debts but 
the Oourt has to see whether prima facie the person 
applying to be adjudicated gnsolvent is unable to 
pay his debts; the mere fact that some of thé debts 
entered in the petition are fictitious would nẹ by 
itself justify an order of dismissal of thé petition, 
though it could be taken into consideration at the 
time of discharge. 

The expression “ofany nature whatsoever” in 
sub-s. (1) of 5. 4 ofthe Provincial Insolvency Act, 
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has to be read ejusdem generis with the first ex- 
pression that is, “ questions of title or priority,” 
and such questions of title or priority could arise ° 
only after the adjudication was made, That is to 
say, ordinarily where a debtor presents a 
petition the Insolvency Qourt will ask for proof as 
to his right to do so and is entitled to go into that 
question but it does not follow that it is a final 
decision on any question then arising and will act 
as res judicata under s. 4 of the Act. In other 
words, s. 4 comes into play after the debtor has 
been adjudicated an insolvent. The summary en- 
quiry under s. 24 as to whether a debtor is entitl- 
ed to present a petition has nothing to do with s. 4 
of the Act, which section only comes into play 
after adjudication in disputes between the debtor's 
estate represented by a Receiver and the claims of 
one or all of his creditors, Budhsen v, Asharfi Lal 
(2), relied on 177 Ind, Cas. 204, reversed. 


L. P. A. from the Judgment of Bhide, J., 
reported in 177 Ind. Cas. 201. 

Messrs. Tek Chand and Qabul Chand, 
for the Appellant. 

Messrs. R. L. Anand II and Amar Nath 
Grover, for the Respondent. 


Addison, J.—Kishori Lal applied to be 
adjudicated an insolvent stating his assets 
to be Rs. 2,961 and his debts to be Rs. 11,300. 
He gave the names of four creditors, 
The petition was ultimately dismissed on 
the ground that Kishori Lal was able to 
pay his debts as three of them were bogus 
and the remaining debt was less than the 
assets shown. The debtor did not appeal 
against this decree but Sadhu Ram appealed 
to the District Judge from the nding 
that his debt was bogus. His appeal was 
very properly dismissed as the only person 
who could have appealed was the debtor 
and he did not appeal. It may be mention: 
ed that Sadhu Ram was a witness and 
produced the two promissory notes in his 
favour executed by Kishori Lal and also 
produced acopy ofthe decree for Rs. 4,400 
which he had obtained against Kishori Lal. 
Afterwards Sadhu Ram took out execution of 
his decree against Kishori Lal who pleaded 
that the execution could not proceed as it 
had been found by the Insolvency Oourt 
that the debt was fictitious. The executing 
Court repelled this contention, but it was 
accepted on appeal by the learned District 
Judge’ who considered that the decision of 
the Insolvency Oourt on this question was 
final under the provisions of s. 4, Insolvency 
Act, The same view was taken by the 
learned Judge of this Court who dismissed 
the second appeal. Against his decision 
this appeal under the Letters Patent has 
been preferred. 

It may be at once mentioned that the 
debtor Kishori Lal did not state in his 
insclvency petition that Sadhu Ram’s debt 
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was bogus and there was no dispute 
between him and -Sadhu Ram on this 
qnestion, the dispute having been raised 
by the one creditor whose debt was held 
to be genuine. It is difficult therefore to 
see that there has been any adjudication of 
the question which would bind Sadhu Ram 
and Kishori Lal. Farther, it seems obvious 
that s. 4, Insolvency Act, covers questions 
arising after a particular person has been 
made an insolvent. This follows from the 
scheme of the Act. A debtor's petition is 
presented under s. 10, Insolvency Act, 
which enacts that he shall not be entitled 
to present it unless he is unable to pay his 
debts and one of three other conditions 


-is fulfilled. The particulars required in 


“such a petition are given in s. 13 while 


s. 24 provides for the procedure at the hear- 


_ing, the principal provision being that there 


“must be proof that the debtor is entitled 


to present his petition. In the proviso to 
s. 24 (1) it is further laid down that 
where the debtor is the petitioner, he shall 
only be required to furnish such proof of 
his inability to pay his debts as to satisfy 
the Court that there are prima facie 
grounds for believing the same and the 
Court, if and when so satisfied, shall not 
be bound to hear any further evidence. It 
has frequently been held thatin this sum- 
mary enquiry it is not proper to go into 
the question whether the debts mentioned 
are real debts but the Court has to see 
whether prima facie the person applying 
to be adjudicated insolvent is unable to 
pay his debts; ithas also been held that 
the mere fact that some of the debts 
entered inthe petition are fictitious would 
not by itself justify an order of dismi ssl 
of the petition, though it could be taken 
into consideration at the time of discharge 
while other action could be taken against 
the petitioner, if considered desirable. 
Section 4 of the Act runs as follows: 

“(1) Subject to the provisions of this Act, the 
Court shall have full power to decide all questions 
whether of title or priority, or of any nature what- 
soever, and whether involving matters of law or of 
fact, which may arise in any case of insolvency 
coming within the cognizance of the Court, or 
which the Court may deem it expedient or neces- 
sary to decide for the purpose of doing complete 
justice or making a complete distribution of pro- 
perty in any such case. 


(2) “Subject to the provisions of this Act and 
notwithstanding anything contained in any other 
law for the time being in force, every such deci- 
sion shall be final and binding for all purposes as 
between, on the Jone hand, the debtor and the 
debtor's estate and on the other hand, all claim- 
ants against him or it and all persons claiming 
through or under them or any of them. 
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13) Where the Gourt does not déem it expedient 
or necessary to decide any question of the nature 
referred to in sub-s. (1), but has reason to believe 
that the debtor has a saleable interest in any 
property, the Court may without further inquiry 
sell such interest in such manner and _ subject 
to such conditions as it may think fit.” 

The converse of this question came 
before a Single Judge of the Bombay High 
Court in the case reported in Gopika Bas 
v. Chapsi (1). In that case a creditor who 
had filed a petition under s. 9, Insolvency 
Act in order to prove his debt to be subsist- 
ing, impeached a discharge receipt executed 
by him in favour ofthe debtor on the ground 
of fraud and it was held that the question 
did not fall under s. 4, Insolvency Act. 
That section covered only questions such 
as disputes between the debtors estate 
reported by a Receiver on the one hand 
and the claims of one or all of his creditors 
on the other together with other questions 
of priority or title. In order that s. 4 
might apply, it was necessary that there 
must have been a contest between the 
debtor’s estate and the general body of 
creditors. The expression ‘.f any nature 
whatsoever” in sub-s. (1), s. 4 of the Act 
had to be read ejusdem generis with the 
first expression, that is, “questions of title 
or priority,” and such questions of title or 
priority could arise only after the adjudica- 
tion was made. That is to say, ordinarily 
where a debtor presents a petition the 
Insolvency Court will ask for proof as to 
his right to do so and is entitled to go into 
that question but it does not follow that it 
is a final decision on any question then 
arising and will act as res judicata under 
s. 4 of the Act. 

In otker words, it is clear that s. 4 
comes into play after the debtor had been 
adjudicated an insolvent; under s. 4 the 
Court can then decide any question of title 
or priority arising between the debtor and 
one or more of his creditors if it considers 
this to be just and necessary a5 well as 
expedient. But it need not go into all of 
these questicns as is shown by subs. 3 of 
s 4. Under that sub-section the Court can 
sell the interest of the debtor, leaving the 
parties to ight out the extent of his interest 
in a regular suit before the ordinary Courts. 
Sub-section (3} therefore goes to show that 
s. 4 applies after gdjudication. Of czurse, 
if the Insolvency Oourt after adjudication 
dodgs decide any question of title or priority, 
its finding would be final and the question 
could not be re-agitated elsewhere; but that 


(1) "AIR 1935 Bom. 80; 154 Ind. Oas. 566; 59 B 
161; 36 Bom. L R 1236; 7 R B 342. 
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does not apply to the preliminary and 
summary enquiry asto whether the debtor 
ought to be adjudged an insolvent. It 
was held by a Division Bench of the 
Allahabud High Gourt in Budhsen v. 
Asharfi Lal (2) that the term “or of any 
nature whatsoever” in s 4 is avery wide 
one but must, however, be read in conjunc- 
tisn with the earlier part of the se2tion which 
refers to questions of title or priority and 
with the opening words of s. 4, “subject to 
the provisions of this Act.” In other words, 
this term must be subject to the limitation 
of ejusdem. generis. 

It must therefore be held thatthe sume 
mary enquiry under s. 24 as to whether a 
debtor is entitled co present a petition has 
nothing to do with s. 4 of the Act, which 
section only comes into play after adjudi- 
cation in disputes between the debtor's 
estate represented by a Receiver and the 
claims cf one or all of his creditors. We 
accordingly accept the appeal, set aside tbe 
order of the District Judge as well as of 
the Single Judge of this Court and restore 
the order of the executing Oourt, allowing 
the execution to proceed. There will be 
no order as to costs. 

Appeal accepied. 

(2) AIR 1938 All. 28; 172 Ind. Cas. 997; I L R 


(1938) All. 50; 1937 AL J 1071; (1938) A L R 68; 10 
R D 455, 





ALLAHABAD HIGH COURT 

First Oivil Appeal No. 585 of 1933 
April 25, 1938 
IQBAL AHMAD AND HARRIES, JJ. 
ALLAHABAD BANK, LrTp., OA LCUTTA— 
DEFENDANT— APPELLANT 
versus 
BENARHES BANK, Lro , BENARES~ 

PLAINTIFF AND OTHERS— DEFENDANTS 


— RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 19— 
Priority—Mortgage by way of continuing security 
for existing and future debts~—Document mentioning 
marimum principal amount secured for purposes 
of s 79—Subsequent mortgagee taking mortgage of 
same property with knowledge of prior mortgage— 
No advances by prior mortgagee subsequent to 
second mortgage—S. 79, if applies—Prior mortgagee, 
if entitled to priority in respect of principal and 
interest also. 

Where a mortgage is executed by way of con- 
tinuing security for the paymentof all the monies due 
atthe time and also for tHe indebtedness and 
liabilities that may be incurred subsequently, and the 
document mentions the maximum principai amofint 
fixed for the purposes of s. 79, Transfer of Proper- 
ty Act, and a subsequent mortgagee takes the 
mortgage of the same property with the knowledge 
of the prior mortgage and the prior mortgagee makes 
no advances tothe mortgagor subsequent to the 
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execution of the second mortgage, the prior mort- 
gagee is entitled to priority as against the second ° 
mortgagee not only with respect to the principal 
advanced under the first mortgage but also with 
respect to interest on that amount. Section 79, 
Transfer of Property Act, has. no application to such 
a case and the stipulation in the document 
that the maximum principal amount secured by the 
prior mortgage was fixed at certain amount for the 
purposes of s. 79, Transfer of Property Act, does 
not disentitle the prior mortgagee to claim priori- 
ty in respect of interest accruing due on advances 
made prior tothe execution of the second mort- 
gage. 

F.0.A. from the decision of the Sub- 
Judge, Benares, dated May 25, 1933. 

Messrs. S. K. Dar and Ram Nama Pra- 
sad, for the Appellant. 

Messrs. B. Malik, P. L. Banerji, S. N. 
Seth and Hari Ram Jha, for the Respond- 
ents. 


Iqbal Ahmad, J.— This appeal arises out 
of a suit for sale brought by the Benares 
Bank, Limited, Benares, hereinafter refer- 
red to as the plaintiff, on the basis of ase- 
curity bond dated December 20, 1926, execut- 
ed by Maharaj Kishore Khanna, defendant 
No. 3. It appears that asum of Rs, 1,50,000 
was due to the plaintiff from defendant 
No. 3 and his nephew, B Krishna Chandra 
Khanna, and on December 20, 1926, 
Krishna Ohandra Khanna executed a proe 
missory note with respect tc this sum of 
Rs. 1,50,000 in favour of the plaintiff. By 
the security bond, defendant No. 3 stood 
surety for his nephew Krishna Ohandra 
Khanna and guaranteed payment to the 
Plaintiff of the sum dus on ths basis of the 
promissory note. Tu secure the payment 
of the amount due tothe plaintiff, charge 
was created by defendant No, 3 on two 
items of zamindari properties, one situated 
in the District of Benares and the other in 
the Province of Bihar and Orissa, These 
very properties were subject to a prior 
mortgage in favour of the Allahabad Bank, 
Limited, Calcutta, hereinafter referred to 
asthe defendant Bank. The mortgage in 
favour of the defendant Bank was created 
by Maharaj Kishore by deposit of title 
deeds. It was provided in tne security 
bond in suit that the charge created on the 
aforesaid properties would ve subject 

“to a lien by way of equitable mortgage up to a 
maximum of Rs. 1,25,000 created by the guarantor 


in favour of the Allahahad Bank, Ltd., Caleutta,*by a 
deed of agreement dated June 25, 1926.” 


The plaintiff impleaded a number of de- 
fendants in the suitincluding the defend- 
ant Bank. The present appeal is only by 
the defendant Bank and in this appoal we 
are concerned oniy with the pleas raised 


. 


in this appeal. 
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in defence by that Bank. The plaintiff 
claimed a decree for sale for a sum of 
Rs, 1,93,223-10-9 with pendente lite and 
future interest in accordance with the pro- 
visions of XXXIV, r. 4, Civil Procedure 
Code, with respect to the two properties 
mentioned above that tl.ey were detailed 
in Sch. A of the plaint. The other reliefs 
prayed forand the other schedules of pro- 
perties embodied in the plaint are imma- 
terial for the purposes of this appeal. The 
defendant Bank contested tke suit inter 
alia on the following grounds : 

“The Allahabad Bank contendsthat the properties 
mentioned in Sch. A ofthe plaint are mortgaged to 
the Allahabad Bank to the extent of Rs. 3,C0,000 and 
that such mortgage isin priority to the rights of 
all other parties to the suit. Alternatively, the 
Allahabad Bank contends that all other charges are 
subject to the mortgage to the Allahabad Bank.to the 
extent of Rs. 1,25,000 together with interest accrued 
thereupon.” 

The contention that the defendant Bank 
had priority with respect to a sum of 
Rs. 3,00,000 was not pressed at the trial 
and we are not concerned with the same 
The defendant Bank, how- 
ever, maintained that it had priority over 
the plaintiff's claim with respect to a sum 
of Re. 1;25,000 together with the interest 
that had accrued on that amount. The learn- 
ed Subordinate Judge accepted this con- 
tention of the defendant Bank to this extent, 
that he held that the defendant Bank had 
priority with respect to a sum of Rs. 1,25,000 
but not with respect to the interest that 
had accrued on that amount. The defend- 
ant Bank has appealed and the only point 
that has been urged in this appealis that 
the defendant Bank was entitled to priority 
even with respect to the interest on the 
sum of Rs. 1,25,000. The facts which have 
a bearing on the decision of the point raised 
in appeal are undisputed and are as fol- 
lows : On September 20, 1924, Mr. Khanna, 
defendant No. 3, deposited with the de- 
fendant Bank title deeds with respect to 
the two zamindart properties mentioned 
above and the defendant Bank agreed to 
advance to defendant No. 3 a sum of 
Rs, 1,25,000 on the security of the said pro- 
perties. This arrangement was oral, but in 
furtherance of the same, defendant No. 3 
executed a promissory note for a sum of 
Rs. 1,25,000 in favour cf the defendant Bank 
on March 26, 1925. Further, on March 27, 
1925, defendant No. 3 executed a “memo- 
randum of deposit and agreement of morte 
gage” in favour of the defendant Bank. 
Reference was made in the last-mentioned 
document to the promissory note just men- 


ALLAHABAD BANK, LTD. V. BENABES BANK, LTD. 


(ALL) 177 10 


tioned and to the deposit of the title 
deeds “as collateral security by way of 
equitable mortgage”, and it was mentioned 
that that mortgage was to secure not only 
the re-payment of the amount due to the 
Bank “tothe extent of the said limit of 
Rs. 1,25,000...together with all interest, ex- 
penses and charges’, but also to secure 
the re-payment of any other amount which 
may be due from defendant No. 3 to the de- 
fendant Bank “on any other account.” 

On the execution of this -memorandum 
the defendant Bank opened a cash credit 
account in the name of defendunt No. 3 
on March 27, 1925. This account is printed 
at p. 75 0f the paper book. By June 25, 
1926, asum of about Rs. 1,28,000 was due 
in this account to the defendant Bank 
from defendant No. 3 on account of the ad=- 
vances made to defendant No. 3 and inter- 
est thereon. On the last-mentioned date, 
viza on June 25, 1926, defendant No. 3 exe- 
cuted a registered document styled as a 
mortgage deed in favour of the defendant 
Bank. This document is printed at p. 61 
of the paper-book. It is really an agree- 


ment evidencing the terms on which the 
mortgage by deposit of title deeds was 
effected by defendant No. 3 in favour of 


the defendant Bank. The document begins 
with a recital of the fact that on -Septem- 
ber 20, 1924, defendant No. 3 had deposited 
documents of title with the defendant Bank 

“asa continuing security for the payment by the 
borrower to the Bank on demand of all money at 
any time payable by the borrower to the Bank in 
respect of the cash credit account... ...or any other 
account for the time being existing between the 
borrower and the Bank and also as a continuing 
security for the due payment and discharge on de- 
mand of all indebtedness and liabilities of the bor- 
rower to the Bank whether incurred before or after 
the said deposit...” f 

It is then provided in the document thai 
“the maximum principal amount secured 
by” the mortgage effected by the title deeds 


15 . 
“fixed for the purposes of s, 79, Transfer of Property 

Act, 1882, but no other purposes at rupees one lac 

and twenty-five thousand for which amount I, the 

borrower, executed and handed to the Bank by way 

of further security a demand promissory note dated 

the twenty-sixth day of March, one thou- 
sand nine hundred and twenty-five for rupees 
one lac and twenty-five thousand bearing interest at 

the rateof two percent, per annum over Imperial 

Bank of India rate with a minimum of seven per 
cent, per aunum.” 

The learned Judge of the Court below 
wag of the opinion that this provision in 
the’deed fixed a sum of Rs. 1,25,000 “as 
the maximum amount for the payment of 
which the properties were being charged. 
by” ‘defendant No.3. He accordingly held 
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that the defendant Bank could claim pri- 
ority as against the plaintiff only as re- 
gards the sum of Rs. 1,25,000 and was not 
entitled to claim priority with respect to 
interest that had accrued on that amount. 
This finding of the learned Judge was 
apparently based on the supposition that 
the present case was governed by the pro- 
visions of s. 79, Transfer of Property Act. 

In my judgment the view of the learned 
Judge is erroneous and cannot be support- 
ed. The fact that on September 20, 1924, 
defendant No. 3 effected a mortgage in 
favour of the defendant Bank by deposit 
of documents of title in accordance with the 
provisions of s. 58 (f), Transfer of Property 
Act, is not disputed, nor is it alleged that 
the plaintiff had no notice of that mori- 
gage. This mortgage of September 20, 1924, 
wes referred to in clear terms in the memo- 
randum of depositand agreemen* to mort- 
gage” dated March 27, 1925 and in the re- 
_ gistered agreement dated June 25, 1926, 
executed by defendant No.3 in favour of 
the defendant Bank. Further in the agree- 
ment of June 25, 1926, it was clearly sti- 
pulated by defendant No. 3 thatthe mort- 
gage effected by deposit, of dccuments of 
title was by way of continuing security for 
the payment of all debts that may be due 
or may thereafter become due to the defend- 
ant Bank. Reference to this agreement 
of June 1926, was made in the security 
bond in suit executed by defendant No. 3 
in favour of the plaintiff. The plaintiff 
had, therefore, full knowledge of the fact 
that the mortgage effected by defendant 
No. 3 by depostt-of documenis of title 
with the defendant Bank was to se- 
Cure the payment of all the amount 
that may be due to the defendant 
Bank irrespective of the fact whether that 
amount was or was not in excess of 
Rs. 1,25,000. The position of the plaintiff is 
that of a subsequent mortgagee as the secu: 
rity bond in suit was executed on De- 
cember 20, 1926, and the defendant Bank 
is, therefore, entitled as against the plaintiff 
to priority with respect to all amounts 
that may have been dueto it from defen- 
dant No.3 pror to December 20, 1926. 
Itis to bencted in this connection that 
there is no distinction in India between a 
legal and an equitable mortgage and it is 
provided by s. 96, Transfer of Property Act, 
that all the provisions contained,in {hat 
Act relating to simple mortgage shall, 
“so far as may be, apply to a mortgage 
by deposit of title. deeds”. . 

it may here be. stated that no further 
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advances were made by the defendant 
Bank to defendant No.3 after December e 
20, 1926, andthe contest in this appeal has 
centred round the question whether or not 
the defendant Bank is entitled to priority 
with respect tothe interest that accrued 
due on advances made to defendant No. 3 
prior to thedate of the execution of the 
security bond in favour of the plaintiff, 
Reliance has been placed on behalf of the 
plaintiff on s. 79, Transfer of Property 
Act, in support of the contention that 
the defendant Bank is entitled to 
priority only with respect to a sum 
of Rs. 1,25,000 and not with respect to 
interest . on that amount. Section 79 runs 
as follows : 

“Tf a mortgage made to secure future advances 
aac? or the balance of running account expresses the 
maximum to be secured thereby, a subsequent 
mortgage of the same property shall, if made 
with notice of the prior mortgage, be Postponed 
tothe prior mortgage in respect of all advances 
or debits not exceeding the maximum, though 
made or allowed with notice ofthe subsequent 
mortgage.” 

This section in my judgment has no 
application to the present case. ‘Che section 
was enacted with a view to protect a prior 
mortgagee and to give him priority over a 
subsequent mortgagee with respect to ad- 
vances made by him (the prior mortgagee) 
after the second mortgage, provided the 
advances so made did not exceed the 
maximum amount secured by the frst 
mortgage. The section has no application 
to cases where no advances have been made 
by the prior, mortgagee after the crea- 
tion of the second mortgage. In the 
present case no advances were made by 
the defendant Bank after December 20, 
1926, and therefore, no question about 
priority withrespect to advances made 
subsequent to the execution’ of security 
bond in favour of the plaintiff arises. 
Further no ‘‘maximum amount” was fixed 
by the registered agreement of June 25, 
1926, with respect to which the mortgage 
by deposit of title deeds was to hold good, 
The defendant Bank is, therefore, entitled 
as against the plaintiff to claim Priority 
with respect to all amounts advanced 
by it prior to December 20, 1926, together 


with the interest accruing due on the 
amounts advanced. The stipulation in 
the registered agreement of June 25, 


1926, that “the maximum principal amount 
secured" by the mortgage effected by 
depcesit of title deeds wastixed “for the 
purposes of s. 79, Transfer of Property Act... 


„at Re. 1,25,000” does not disentitle the ' 
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‘defendant Bank ` to claim priority with 
respect to interest accruing due on the 
advances made prior to December 20, 
1926, for the obvious reason that 
s.79 kas no application to the present 
case. 

Stripped of all unnecessary details the 
facts stand thus. The defendant Bank is 
a prior mortgagee and the plaintiff isa 
subsequent mortgagee. The defendant 
Bank claims priority as agains: the plaintiff 
not only with respect to the principal 
amount advanced by it prior to the execu- 
tion of the security bond in favour of the 
plaintiff but also wilh respect to interest 
accruing due on that principal amount. It 
is not a case in which the prior mortgagee 
made any fresh advances to the mortgagor 
after the execution of the second mortgage. 
The plaintiff took the second mortgage 
with full knowledgeof the fact that the 
defendant Bank held a prior mortgage to 
secure payment ofthe principal amount 
advanced by it together with interest there- 
on. All that the defendant Bank claims 
is that the plaintiff being a subsequent 
mortgagee, should be postponed till the 
amount due to the defendant Bank on 
account of advances made prior to the 
execution of the subsequent mortgage 
together with interest thereon is satisfied. 
This claim of the defendant Bank appears 
to me to be unanswerable. A first mort- 
gagee is entitled to priority as against a 
second mortgagee not only with respect 
to the principal advanced under the first 
mortgage but also with respect ‘to interest 
on that amount and this is all that is 
claimed by the defendant Bank, It is 
not a casein which the defendant Bank 
claims priority with respect to any 
advances that it may have made to de- 
fendant No. 3 after the execution of 
the security bond in suit. 

For the reasons given above, I would 
allow this appeal and modify the decree of 
the Court below by ordering that the sale 
proceeds of the properties set forth in 
Sch. A should first be applied in satisfac- 
tion of the amount due to the defendant 
Bank on account of advances made to 
defendant No.3 by the defendant Bank 
prior toDecember 20, 1926, tugether with 
interest thereon, and the balance of the 
pale proceeds, if any, should be applied in 
satisfaction of the plaintiff's claim. As the 
appeal succeeds, I would order the plaintiff 
to pay the costs of this appeal to the 
defendant Bank. 1 would, however, make 
po order as tothe costs incurred by the 
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defendant Bink in the Oourt below as in 
that Oourt the defendant Bank without, 
any justification claimed priority also with. 
respect to a mortgage dated August 25, 1927. - 

Harries, J.—I agree and have nothing 
to add. 

By the Court.—The orderof the Court 
is that the appeal is allowed in part and 
the decree of the Court below is modified 
by ordering that the sale proceeds’ of the 
properties set forth in Sch. A should first 
be applied in satisfaction of the amount 
due to the Allahabad Bank, Ltd., Oalcutta, 
on account of advances made to defendant 
No. 3 by that Bank prior to December 20, © 
1926, together with interest on those 
advances, and the balance of the sale pro- 
ceeds, if any, should be applied in satisfac: 
tion of the plaintiff's claim. The Benares 
Bank, Ltd. Benares, will pay to ` the 
Allahabad Bank, Ltd., Caleutta, the c:sts 
of this appeal. Both the Banks will, how- 
ever, bear their own costs in the Court 
below. 

8. Decree modified, 


LAHORE ‘HIGH COURT 
Civil Reference No. 24 of 1937 
January 19, 1938 
ADDISON AND Din Mouamuap, JJ. 
Messes. SOM CHAND MALUK 
CHAN D—AssgsskEs 


versus 
COMMISSIONER or INCOME-TAX 
—RgsPoNDENT . 

Income Taz Act (XI of 1922), ss, 23 (4), 66 (3)— 
Assessment under 3. 23 (4) — Interference by ‘High 
Court — Question not raised in application under. 
8. 65 (2) to Commissioner —High Court, if can entertain: 
it under s. 66 (3). 

The jurisdiction exercised by the High Court 
under the Income Tax Act is a special jurisdiction 
and is consequently circumscribed within the limits 
specified in the Statute, The power of revising, 
reviewing or interfering in any other manner with 
an assessment made under s, 23 4) being nowhere 
conferred upon the High Court expressly or impliedly 
by the Income Tax Act, no such power can be exercised 
merely by virtue of the general inherent jurisdiction 
of the High Oourt, if any. Commissioner of Income- 
tar, Bombay Presidency and Aden v. Bombay Trust 
Corporation, Ltd, (5), relied on. soe 

Under s. 66 (3), Income Tax Act, the jurisdiction of 
the High Court is confined only to those matters 
which are contained in the application made to the 
Commissioner under sub-s. (2) of s. 66 and it is only 
in relatjon to such matters that the refusal of the 
Commissioner tostatethe case can be investigated by 
the Hgh Court. Oonsequently if a point is not raised 
before the Commissioner, his refusal to state the 
case cannot be declared to be unjustitied, or, in other 
words, his decision cannot be pronounced to be 
incorrest. Uvnsequently the High Uourt bas no 
juriediction to entertain the question, whether the 
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assessment made under s. 23(4) was arbitrary, if 
that queatian was not raised inthe application under 
s. 66(2). Apart from this if the assessee were permitted 
to raise questions touching the merits of the assess- 
ment before the High Court for the first time under 
sub-s. (3) of s..66, if would amount to allowing him to 


appeal against an assessment, an appeal against which 
is expressly forbidden. 


C. Ref. referred by the Commissioner 
of Income-tax, Punjab, North-West 
Frontier and Delhi Provinces, dated Octo- 
ber 22, 1937. 

Lala Kirpa Ram Bajaj, for the Assessee. 

Messrs. J. N. Aggarwal and S. M. Stkri, 
for the Respondent. 

DinMohammad, J.—This is a case 
stated under sub-s. (3) of s. 66, Income 


Tax Act. The question formulated by this- 


Court was couched in the following terms : 
“Whether in the circumstances of this case the 
assessment of the petitioner was not made arbi- 
trarily, recklessly or capriciously, without the 
Income-tax Officer exercising his ‘judgment’ in 
the matter, and is it not liable to be set aside.” 
The Commissioner has questioned the 
jurisdiction of this Court in entertaining 
a question which was not raised in the 
application submitted by the assessee to 
the Commissioner under subes. (2) of s. 66. 
Jt may be necessary to state the facts 
shortly in order to appreciate the force 
of this objection. The assessee did not 
make a return under subs. (2) of s. 22, 
nor did he comply withthe terms of the 
notice issued under sub-s. 4 of the same 
section. Thereupon the Income-tax Officer 
made the assessment tothe best of his 
judgment under subs. (4) ofs. 23. “The 
assessee applied unders. 27 for the can- 
cellation of this assessment, but his applica- 
tion was disallowed. He then presented 
an appeal under e. 380, but the appeal, 
too, was dismissed, He subsequently 
moved the Commissioner under subss. (2) 
of 8. 66, butthe Commissioner refused 
to interfere with the assessment, on which 
the assessee put in an application in this 
Court with the result tbat the question 
referred to above was formulated and 
the Commissioner was requiredto state the 
case thereon. TLe question whether the 
assessment was arbitrary, reckless or 
capricious was never raised at any stage 
of the proceedings before the Income-tax 
Authorities and it ig onthis ground that the 
Ccummissioner bas qucstiored the jurisdic- 
tion of this Cuurt and has rehed in this 
connection cn the woding” of sub-s. (3)* of 
s. 66. The material porticn of this sup- 
' gection reade as follows: j 
*3) df on any application being made under 
Bub-s. (2), the Commissioner refuses to state the case 
on the ground that no question of law arises; the 
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assesses may apply........... to the High Court, and - 


the High Court if it is not satisfied of the cor- 
rectness of the Commissioner's decision, may re- 
quire the Commissioner to siate the case and to refer 


Th saeh baan 

The Commissioner contends that the 
jurisdiction of the High Court is confined 
only to those matters which are contained 
in the application made to the Commis- 
sioner under sub-s. (2) of 8. 63 and it 
is only in relation to such matters that 
the refusal ofthe Commissioner to state 
the case can be investigated by the High 
Court. Consequently if a point is not 
raised before the Commissioner, his refusal 
to state the case cannot be declared to be 
unjustified, or,in other words, his decision 
cannot be pronounced incorrect. We consider 
thitthere is much force in this contention 
and we have arrived at this conclusion net 
only on the wording of sub-s. (3) of 
8. 66, but on consideration of the whole 
scheme of the Act. It is clear that no 
appeal is allowed frem an assessment made 
ander sub-s. (4) of s. 23. The only course 
open to an assessee, who is assessed 
under that sub section, is to approach the 
Income-tax Officer in the first instance 
under s. 27 and to ask for the cancella- 
tion of the assessment made against him. 
In case of refusal of the Income-tax Officer 
to accede tohis request, he can move 
the Assistant Commissioner under sub-s. 
(1) of 8.30. All that he can contest before 
these authorities is the matter arising 
under s. 27 and no other matter can be 
raised either before the Income tax Officer 
or before the Assistant Commissioner. 
Similarly, all that can be mooted before 
the Commissioner is the matter arising out 
of the appellate order of the Assistant 
Commissioner and no more. If the assessee 
were permitted to raise questions touching 
the merits of the assessment before the 
High Oourt for the first time under sub-s. 
(3) of 8. 66, it would amount to allowing 
him to appeal against an assessment, .gn 
appeal against which is expressly forbidden. 
We accordingly hold that no mandamus 
could issue to the Commissioner on the 
point at issue, 

Counsel for the assessee concedes the 
legal position as explained above, but he’ 
contends that there is an inkerent power 
vested in this Court to interfere in cases 
of gross injustice or capricious assessmefiis. 
In support of his contention he relies on 
Mahomed Hayat Haji Mahomed v. Com- 
missiener of Income-tax (1), Abdul Bari v. 


(1) 12 L 129; 131 Ind. Cas. 81; AI R 1931 Lah, 
87; 32 P L R 503; Ind. Rul. (1931) Lah, 353 (F B) 
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Commissioner of Income-tax 2) and Com- 
missioner of Income-tax,U. P. &C.P. v. 
Badridas Ramrai Shop (3). But in our 
opinion, none of these judgments lends any 
support to him. Read carefully these judg- 
Ments rather go against his contention. In 
Mahomed Hayat Haji Mahomed v. Com- 
missioner of Income-tax (1) a case decided 


by five Judges of this Court, the 
main judgment was delivered by Sir 
Shadi Lal, O. J. While discussing a 


similar question raised before him, he 
observed at p. 144* of the report: 

“It is true thata finding of fact recorded by 
him (Income-tax Officer) cannot be impeached 
even when it is not based upon any material, nor 
is it open to the High Oourt to say with res- 
pect to a particular case that the assessment has 
been made contrary to the rules of justice and 
good conscience.” 

‘No doubt he added: 

“The High Court is, however, entitled to make 
a pronouncement upon the meaning of s. 23, sub- 
s. (4), and to lay down that the Income-tax Officer 
cannot be said to make an assessment to the 
best ofhis judgment, if heis not guided by the 
dictates of justice and fair play. An assessment 
resting uponthe whim and caprice of the Income- 
tax Officer cannot be elevated to the dignity of 
an assessment made to the best of his judg- 
ment,” | 4 - 

But it is obvious that these remarks -were 
merely intended to impress upon the minds 
of the Income-tax Officers that while 
making assessments to the best of their 
judgment, they should not be whimsical 
or capricious and not that the learned Judge 
had jurisdiction in the matter; nor did he 
interfere with the assessment. The con- 
clusion at which he arrived is really con- 
tained inthe earlier passage quoted above, 
In Abdul Bari v. Commissioner of Income- 
tax (2), Page, C. J., had observed at p. 2947 
of the report: 

“If the word (arbitrary) is taken to mean that 
the Income-tax Officer, regardless of information in 
his possessien, deliberately, recklessly or frauda- 
lently has made an assessment under s. 23 (4) which 
he knows that he wasnot justified in making in 
such circumstances, and assuming that the assessee 
hag failed to obtain redress as provided in the 
Ace’ I should not be prepared to hold, as at pre- 
sent advised, apart altogether from the provisions 
of the Income Tax Act, that this Court does not 
posséss jurisdiction in virtue of its inherent pre- 
rogative powers to order the Income-tax Officer to 
do his duty.” 


* (2) 9 R 281; 133 Ind. Oas. 81; AIR 1931 Rang, 194: 


< Ind. Rul. (1931) Rang. 225 (FB). 


(3) I L R (1937) Nag. 191; 167 Ind. Oas. 793; A I R 


` 4937.P C 133; 64 I A 102; 5 IT R 170; 1937 O L R 210; 


1937 A L R 315; 9k P O 215; 3 B R 413; 1937 0O WN 
484; 39 P L R 380; 41 O W N 719; 46 L W 21; (1937) A 
L J 923; 39 Bom. L R 765; (1937) 2 MLJ 43:315 LR 
2&4; (1937)M W N 858; 650 L J 477. 

*Page of 12 LA Bd.) 
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The conclusion at which he arrived how- 
ever is stated at p. 302* of the report in the 
following words: 

“Under s, 66 (2) the assessee as therein provid. 
ed may require the Oommissioner of Income-tax 
inter alia to refer to the High Court any ques- 
tion of law arising out of an order of the Assistant 
Commissioner under s. 31, and if the Commissioner 
refuses to state a case on the ground that 
no question of law arises under s. 66 (3) on the 
assessee's application, the High Court may require 
the Commissioner to state the case and to refer 
it. Inasmuch as the question whether an assess- 
ment made by the Income-tax Officer under s. 23 (4) 
is valid or notis nob a question of law that 
arises or can arise out of an order of the Assistant 
Commissioner passed under s. 31, it follows that 


~such a question cannot be made the ground for an ` 


order by the High Court under s. 66 (3) requiring 
the Commissioner to state a case.” 
_ His conclusicns were concurred in by 
the other four colleagues of his who heard 
the case with him. Three of them merely 
said thatthey agreed, while Dunkley, J., 
appended a separate note to the main judg- 
ment, throwing further light on these con- 
clusions. In Commissioner of Income-tax, 
U. P.& C. P. v. Badridas Ramrai Shop (3) 
(corresponding to Commissioner of Income- 
tax, U. P. & C. P. v. Badridas Ramrai Shop 
(3) their Lordships ofthe Privy Oouncil 
observed: x 
“Their Lordships find themselves in agreement 


with the views expressed by the High Gourt at- 


Bangaan in Abdul Bari v. Commissioner of Income- 
taz D.” 
it is on this passage that 
the assessee has laid much stress and has 
argued that inasmuch as their Lordships 
of the Privy Oouncil had agreed with the. 
views expressed by the High Oourt at 
Rangoon, they impliedly accepted the 
views of Page, O. J. as stated above in 
respect of the inherent jurisdiction vested: 
in the High Court to interfere in such 
matters. We are not, however, disposed 
to interpret this passage in the manner 
suggested by the assessee’s Counsel. All 
that this passage conveys is that their Lord- 
ships were in agreement with the conclu- 
sions at which the High Court had 
arrived and those conclusions made no refer- 
ence to inherent jurisdiction of the High 
Court. The interpretation that we place 
upon the passage quoted from the judgment 
of their Lordships of the Privy Oouncil 
finds support from tue fact that their Lord 
ships stated in an earlier part of the 
judgment that ifthe assessee was given no 
reli8f under s 27, the assessment stood 
it was. Reference in this connection 
may bé madeto Jot Ram Sher Singh v. 





Hi 
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Counsel for ` 


Commissioner of Income tax, C. P, & U. P.. 
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(4). In that case it was held that the High 
Court had no power under s. 66 (3) to 
require the Commissioner of Income-tax 
to state the case on the question whether 
the assessment, being purely arbitrary 
and based on no materials whatever, was 
Justified in point of law. The jurisdice 
tion exercised by the High Court under 
the Income Tax Act isa special jurisdic- 
tion as remarked by their Lordships of 
the Privy Council in Commissioner of 
Income-tax, Bombay Presidency & Aden v. 
Bombay Trust Corporation, Ltd. (5) p. 339* 
and is consequently circumscribed within 
the limits specified in the Statute. The 
power of revising, reviewing or interfer- 
ing in any other manner with an assess- 
ment made under s. 23 (4) being nowhere 
conferred upon the High Court expressly or 
impliedly by the Income Tax Act, no such. 
power can be exercised merely by virtve 
of the general inherent jurisdiction of the 
High Oourt,if any. In view of our deci- 
sion on the preliminary objection raised 
by the Commissioner, the question need 
not be answered; but even if it were per- 
missible to usto consider the merits of the 
case, we would have had no hesitation in 
holding that the order was neither arbi- 
‘trary nor reckless nor capricious, and would 
thus have answered the question formulated 
by this Qourt in the affirmative. The 
assessee will pay the costs of this reference 
to the Commissioner of Income-tax. 

D. f Answer accordingly. 

(4) 7 IT O 173; 150 Ind. Oas. 197; A I R1934 All. 
- 959; 56 A°933;(1931) A L J 274;6 R A 1015. 

(5) 4 I TR 323; 194 Ind. Oas. 18, A I R1933 P O 269; 
63 I A 408; 60 B 900; 19360 LR4:8; 9R PO 75 (2; 2 
B R 765; 1937 A L R 7&7; (1936) A L J 1204; 41 0 W 


N 33; 64 O L J 194; 39 Bom. L R 18; (19387) 1M L J 
200; 45 L W 126 (P 0). 
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Hindu Law—Guardian—Hindu dying leaving 
widow — Her mother-in-law taking possession —Widow 
minor—Mother-in-laws possession is presumed to 
be as guardian—Reversioner—Mother-in-law in 
Possession tn pursuance of arrangement —W hether 
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session after » widow's death, if barred—Widow 
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reserving herself interest in remainder in certain 
items of property—Arrangement, if amounts to 
surrender —Accretion—Siranger coming inio posses- 
ston of portion of property by virtue of widow's 
alienation— His acquisitions out of income of such 
property, tf accretion to estate. : 

Where a Hindu dies leaving his widow, and her 
mother-in-law takes possession of the property, it 
is only when the factum of minority of the widow 
is clearly established, that it would be possiblethat 
the mother-in-law as the lawful guardian under 
the Hindu Law of her widowed daughter-in-law 
must be presumed to have got into possession if at 
all only as the guardian of her daughter-in-law. 
Thomas v, Thomas (1), referred to. y 

In the case of a succession by a reversionary 
heir after the death of a wilow, who takes by in- 
heritance from her husband, and is dispossessed, 
the period of limitation as against the reversionary 
heir, in the absence of fraud, is not to be reckoned 
from the time when he succeeds tothe estate but 
from the time at which it would have been reckon- 
ed against the widow if she had lived and brought 
the suit. ip. 232, col. 1.) . 

Where the mother-in-law takes possession not 
immediately but in pursuance of the agreement with 
the daughter-in-law, the possession cannot amount 
to a dispossession of the daughter-in-law as repre- 
senting the estate. If no cause of action, therefore, 
accrues ty the widow as on dispossession, there is no 
question of the reversioner having to rely on a 
second cause of action. It is only on the death of 
the widow that his only cause of action arises, on 
the ground thatthe arrangement which the widow 
had entered into was not binding on him. Nobtn 
Chunder Chuckerbutty v Issur Chunder Chucker- 
butty (2), explained, Amirtollal Bose v. Rajonee 
Kant Mitter (11), followed. fp. 231, col. 1] 

The fact that the mother-in-law takes a larger 
share does not alter the nature of the arrangement 
and convert itinto one inthe nature of a surrender. 
Similarly if the daughter-in-law reserves to herself 
an interest in remainder in two of the items of 
property belonging to her husband's estate and also 
asserts her rights to certain share as against her 
mother-in-law during her lifetime, the arrange- 
ment does not amount to surrender by the widow. 
[p. 232, col. 1.] 

Consistently, with the spirit of the Hindu Law, 
it is possible to conceive of an elderly woman, 
making a surrender in favour of one lower down 
in the line of inheritance or 6) the next male rever- 
sioner, It is very unnatural to assume that a 
daughter-in-law, who was not even aged 20 at the 
time, even assuming that she was a major, was 
anxious to efface herself and surrender the estate 
in favour of her aged mother-in-law, [p. 231, col. 
2. 
Me is impossible to extend the doctrine of accre- 
tion to cases where a stranger claiming titleto A 
portion of a limited owner's estate by reason of 
an alienation by the widow makes acquisitions 
out of the income of the properties thus coming 
into his possession; he is not a representative of 
the estate and no question of accretion can, there- 
ore, arise, |p. 232, col. 2.] 


0. As. against the decree of the Sub; 
Judge, Guatur, in O. S. No. 67 of 1927. 

Messrs. K. Kameswara Rao and Ramamur- 
thy (in No. 571 of 193L) and Mr. B. Somayya 


‘(in No. 2:0 of 1932), for the Appellants. 


Mr. B. Somayya (in No. 571 of 1931) and 
Messrs, K. Kameswara Rao, P. Satyanara- 
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yana Rao and Kamaraju Krishnamurihy 
(in No. 260 of 1932), for the Respondents. 

Varadachariar, J.—These appeals arice 
out of a suit for recovery of possession of 
immovable properties and of mesne profits, 
instituted on the footing that the plaintiff 
ie the nearest reversioner to the estate of 
one Ramachandrudu, on the death of his 
widow Achamma in 1926. In the Court 
below the defendants disputed the plain- 
tiff’s relationship; but before us the finding 
on that point in plaintiff's favour has not 
been challenged. A point was also raised 
in the Court below as to whether Rama- 
chandrudu was the last male holder or he 
predeceased his father Dasayya. On this 
point also, the lower Court found that 
Ramachandrudu was the last male-holder 
and this finding, too, has been accepted by 
all parties before us. They also accepted 
the lower Oourt’s conclusion that Rama- 
chandrudu died in 1859, though it is not 
possible to say exactly in what month. It 
must be some date between May and 
October 1859. Ramachandrudu left him 
surviving his mother Bangaramma and a 
young widow Achamma. The defendants 
in the case may be roughtly grouped as 
those claiming under alienations made by 
Bangaramma and those claiming under 
alienation made by ‘Achamma, though it 
also appears that some defendants are in 
possession of some items of properties 
under titles derived from both the ladies. 
Before dealing with the contentions raised 
before us in the appeal,’ we may add that 
as against some of the defendants and in 
relation to some of the properties, the 
matter was settled by a compromise even 
in the lower Oourt and this portion of the 
claim which is dealt with in para. 2 of the 
lower Court's decree no longer arises for 
consideration. As regards the claim of the 
alienees who purchased from Achamma, 
the lower Court held that the alienations 
were not effected for any purpose binding 
upon the estate and accordingly gave the 
plaintiff a decree for pcssession. But as 
‘against those who claimed under Banga- 
ramma (wilhout Achamma’s intervention)the 
lower Court dismissed the suit, holding that 
to that extent the claim uf the estate had 
become barred while Act XIV of 1859 was 
in force and that it was not revived by 
ethe enactment of the Limitation Act of 1871 
or the later Acts. 

There were other issues raised in thel 
case, but in the view that the lower Court 
took on the question of limitation, it 
deemed it unnecessary to give findings on 
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many of them. The alienees from Achamma 
have filed A.S, No. 571 in so far as the 
suit against them was decreed by the 
lower Court The plaintiff has filed A. S- 
No. 260 of 1932 against so much of the 
lower Court's decree as dismissed his claim 
in respect of the properties alienated by 
Bangaramma. It will be convenient to 
deal at the outset with the question of 
limitation. Mr. Krishnaswami Aiyar who 
appeared for most of the contesting defen- 
dants contended that if the lower Court's 
view as regards the applicability of Act 
XIV of 1859 to one portion of the case is 
correct, even the defendants deriving title 
under Achamma would be entitled to the 
benefit of it, because Achamma’s title itself 
was according to him in a sense derived 
from Bangaramma. We are not prepared to 


„accede tothe suggestion that this is the 


correct position; but in any event as we 
have got to deal with the question of limita- 
tion in A. S. No. 260 of 1932, it will be con~’ 
venient to deal with it at this stage. Prima 
facie, the suit will be governed by the 
Limitation Act of 1908 which is the law. in 
force at the time that the action was in- 
stituted. But ifthe defendaats could show 
that the right of action had become barred 
under Act XIV of 1859, it will not be re- 
vived by the enactment of the subsequent 
Limitation Acts. It is, however, the duty of 
the defendants to establish beyond doubt 
that the remedy of the estate had become 
barred before Act IX of 1871 came into force. 
That duty is particularly onerous in this 
case, because the interval between Rama- 
chandrudu’s death and the coming into 
force of Act IX of 1871 is such that unless it 
is clearly established that limitation. had 
commenced to run before a particular date, 
it will not be possible to hold that the 
remedy of the estate became barred under 
the Act of 1859. 

Mr. Somayya, the learned Counsel for 
the plaintiff, went so far as to suggest that 
the remedy of the estate could not at all 
have become barred in this case before 
Act IX of 1871 came into force, because that 
Act came into force in July 1871, and the 
probabilities are that Ramachandrudu died 
only after July 1859, but we are not, as at 
present advised, prepared to accede to this 
contention. Though it is declared at the 
send of s. 1 ofthe Act IX of 1871 that that 
Act shall come into force on the lst day. of 
July 1871, an earlier clause in the same 
section provides that nothing contained in 
ss.2 and 3 or in parts II and III shall 
‘apply to suits instituted before the lst day 


: for other reasons 
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of April 1873. In this case, Mr. Somayya 
concedes that even calculating limitation 
from October 1859, a suit for possession 
instituted on behalf of the estate between 
October 1871, and April 1873, would 
be governed by Act XIV of 1859, and would 
be prima facie barred. But he maintained 
that as Act XIV of 1859 did not contain a 
provision for extinction of title similar to 
that enacted in s. 28 of the Acts of 1877 
and 1908 there was nothing to prevent Act 
IX of 1871 giving the reversioner a right of 
action in respect of a claim to possession 
sought to be enforced after that Act came 
into force. Wedo not think that this will 
be a sound position to take; but as we have 
come to the conclusion 
that even taking April 1873 as the relevant 
date, the remedy of the estate to claim 
possession had not become barred under 
Act XIV of 1859, it is unnecessary to express 
any final opinion upon this point. 


There is one other circumstance to 
which it is necessary to refer before dis- 
cussing the question of limitation under 
Act XIV of 1859. The plea in that form was 
not only not raised in the written state- 
ment but is wholly at variance with the 
defence put forward in the written state- 
ment. For reasons best known to them- 
selves, the story put forward by all the 
defendants was that Ramachandrudu died 
not in 1859 but more than 12 years before 
1859, that Ramchandrudu and his father 
Dasayya died on the same. day, Ramachan- 
drudu predeceasing -the father; that there- 
fore it was Bangaramma who succeeded to 
the estate as the heir of Dasayya, ‘that it 
was only after Bangaramma had been in 
possession for more than 12 years that 
some claim was made on behalf of 
Achamma, the widow of Ramachandrudu 
and that thesame was met by Bangaramma 
making some kind of provision for the 
daughter-in-law. It is obvious that on 
this line of defence the exact date when 
Bangaramma got into possession in 1859 
would never have arisen for consideration 
at all, because the defendant's case was 
that she was in possession for 12 years 
before 1859. In the issues as originally 
framed, Issue No. 3 ran as follows : 

“When Ramachandrudu died possessed of the 
suit items except items Nos. 1) to 14 and 16 and 
whether Achau ma inherited them and got into pos- 
session of these properties”. 

Reading this issue in the light of the 
written statements, it does not at all sug- 


- gest that a plea under Act XIV of 1859 


on the ground of Bangaramma having got. 
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into possession in 1859 after Ramachan- 
drudu's death was intended to be raised. 
The learned Subordinate Judge observes 
that in the course of the arguments, the 
defendants’ Counsel explained that that 
was the true position; and at that stage he 
added to Issue No.3 as originally framed the 
following sentence “whether the suit is in 
time as regards any or all of the above said 
items.” It is perhaps possible to suggest 
that it was not fair to the plaintiff to start 
that question at that stage as though it 
was an abstract questicn of law; but seeing 
that the evidence is largely documentary 
and that there is no serious suggestion of 
prejudice to the plaintiff by reason of this 
question having allowed to be raised at 
that stage, we do not propose to rest 
our conclusion on the ground that the 
lower Oourt ought not to have allowed the 
question to be raised in that form at that 
stage. It is certainly obvious that in deal- 
ing with the evidence, this consideration 
has to be borne in mind, namely that evi- 
dence was led on the side of the defendants 
to support the original assertion that Banga- 
ramma had been in possession as Dasayya’s 
heir for more than 12 years prior to 1859 
and the attempt on the plaintiff's side was 
to meet that evidence. If as is shown by 
the documentary evidence and was admit- 
ted by the defendants before the lower 


‘Court that line of defence was wholly 


false, it will be unsafe to take particular 
pieces of evidence here and there and rely 
upon the same as supporting the version 
that if in fact Ramachandrudu died only in 
1859 Bangaramma must have got into pos- 
session of his estate immediately on his death 
and that therefore adverse possession against 
the widow Achamma began to run from 
the moment of Ramachandrudu’s death. 
Though the learned Subordinate Judge has 
discarded the evidence adduced on the 
defendants’ side to prove that Bangaramma 
was in possession even prior to 1859, we 
cannot help thinking that he has much 
too lightly jampea to the conclusion that 
Bangaramma must have got into posses 
sion on Ramachandrudu's death. We shall 
presently show the bearing of this conclu- 
sion upon the point of limitation. . 

In para. 7 of his judgment, the learaed 
Subordinate Judge observes that ‘soon 
after Ramachandrudu’'s death, lands in his 
name were transferred to the name of his 
mother Bangaramme” and in another por- 
tion of the same patagraph “we find from 
Ex. J {1) that early in 1860 lands had 
been transferred to Bangaramma’s name,” 


228 
We do not think that either of these state- 
ments is accurate. So far as we can draw 
any inference from the revenue papers, it 
would appear thatthe patta was transfer- 
red to Bangaramma’s name only in Fasli 
1271; and early in 1860 payments of kist 
are made, no doubt, by Bangaramma but 
only with the patia continuing in the name 
of Ramachandrudu. We may add that even 
if it was possible to hold that patta had 
been transferred to Banguramma’s name 
early in 1860,it would not be sufficient 
for the defendants’ case of limitation, 
because the crucial date is the date of the 
undoubted arrangement between Banga- 
ramma and Achamma, namely October 16, 
1859. If it is clearly made out on the 
evidence that prior to October 16, 1859, 
Bangaramma had actually entered into 
possession, there may be some justification 
for the contention that that gave to 
Achamma a cause of action to sue for 
possession and that as under the old law 
the reversioners could have had no inde- 
pendent cause of action at her death, a suit 
to oust Bangaramma and those claiming 
ander her must have been brought, if at 
sh only within 12 years of October 

59. 

Even on this footing, a question might 
arise whether the arrangement of October 
1859 would or would not change the charac- 
ter of Bangaramma’s possession, but, for 
the purpose of this case, we are willing 
to assume that if limitation had already 
commenced to. run, the plaintiff could not 
rely on the arrangement of October 1859 
a8 bringing about a new state of things. 
‘The narrow margin between the probable 
date of Ramachandrudu’s death and the 
date of this settlement (October 1859) 
makes it ‘all the more necessary that the 
defendants must establish beyond doubt 
that Bangaramma had entered into pos- 
session prior to October 1859. So viewing 
the case, it cannot be denied that the 
false story with which the defendants 
came into Court, namely that Bangaramma 
was in possession for more than 12 years 
prior to 1859, makes it very difficult for the 
Court, except upon the clearest documen- 
tary evidence, to hold that the defendants 
have established Bangaramma’s possession 
between the date of Ramachandrudu’s 
death some time after May 1859 and the 
date of the arrangement in October 1859. 
It must be remembered in this connection 
that both of them were ladies and that the 
lands appear to have been in. the posses- 
sion of cultivating tenants. In the ordi- 
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nary course the question of possession by 
the ladies would arise oniy when the time 
for collection of rents arises and this 
could hardly have asisen between May and 
Ostober because the previous cultivation 
season would have come to anend prior to 
May 1859 and the payment of rent for the 
next Fasli would be ordinarily oniy after 
October 1859. | 

Mr. Sommayya raised a contention that 
even if it were possible to hold that Banga- 
ramma got into some kind of possession 
prior to October 1859, she must be held to 
have taken possession only on behalf of 
Achamma, her daughter-in-law. There 
may be some justification for this conten- 
tion if the evidence established that Acham- 
ma was a minor at the date of her husband’s 
death. Presumably theage of minority at 
that time inthe case of a Hindu | would 
have been 16, because the Majority Act 
had not been enacted by thattime. There 
are no doubt one or two statements in the 
evidence even of the defendants’ witnesses 
suggesting that Achamma might have been 
a minor at the date of her husband's death, 
but we are unable to accept these state- 
ments as sufficient data in support of that 
conclusion because other parts of the same 
depositions do not fit in with that infer- 
ence and because it was not any definite 
part of the plaintiff's case that Achamma 
was a minorat the date of her husband's 
death. It is only if the factum of miuo- 
rity had been clearly established that it 
would be possible for the plaintiff to 
invoke the doétrine of Thomas v. Thomas 
(1) and ask the Oourtto hold that Banga- 
ramma who was the lawful guardian under 
the Hindu Lawof her widowed daughter- 
in-law must -be presumed to have got into 
possession if at all only as the guardian of 
her daughter-in-law. hough we are not, 
therefore, prepared to make any presump- 
tion in favour of Achamma, no sufficient 
reason has been shown to justify the infer- 
ence that Bangaramma must even at that 
time have intended to assert a kind of 
hostile claim and dispossess her daughter- 
inlaw. We refer to that circumstance 
only in support of our conclusion that there 
is nothing in the evidence to establisa thas 
Bangaramma did take possession of Rama- 
chandrudu’s properties prior tu the arrange- 
ment of October P39. h 

Tnis will also be a convenient stage to 
refer fo one other matter on which Mr. 
Somayya rightly laid some stress. It is 

u) (1856) 3 K & J 79; 25 LJ Oh. 159; 1 Jur.. 
Gus) 1160; 4 W R135. 
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clear trom the recitals in Ex.11 that the 
arrangement of October 16, 1859, between 
Bangaramma and Achamma was embodied 
in a document and that the said document 
was handed over by Bangaramma, to her 
daughter's son in 1866 at the time of the 
execution of Ex. 11. This document is 
referred totherein as capable of serving 
as a title-edeed. In several portions of the 
argument on behalf of the contesting de- 
fendants, we have been asked to draw par- 
ticular inferences as to the nature and 
effect of this arrangement of October 1859. 
It is true that in the absence of better in- 
formation, the recitals in Ex. llas to the 
substance of the transaction may be usee 
ful; but ifa person in possession of the 
original document of 18.9 chose to withhold 
it, it certainly does not liein his mouth to 
ask the Court io speculate as to its exact 
form or purport merely to suit his conten- 
tions. That some importance was attached 
even in the lower Court tothe non-produc- 
tion by the defendants of this document of 
1859 is clear from the cross examination of 
D. W. No. 3, defendant No.6. It was he 
that produced Ex. 11 and must presumably 
have been in possession of the document 
of 1859. In the witness-box he stated that 
this agreement of 1859 was searched for 
before the written statement was filed but 
it could not be found though he had last 
seen it ‘7 cr 8 years ago.’ He could offer 
no reasonable explanation for its disappear- 
ance and when pressed with the omission 
to produce it, he had the audacity to sug: 
gest that the plaintiff who had access to his 
house might have walked away with it. 
Whatever may be the ingenuity of the 
suggestion, we do not think thereis any- 
thing to warrantit. Seeing that the wit- 
ness admits that he became aware of its 
loss even before the written statement was 
filed, one could have expected that if he 
had any reason to suspect the plaintiff of 
having walked away with it, he would have 
put some questions to the plaintiff when he 
was in the witness box to indicate his sus- 
picion that the plaintiff had access to the 
place where the papers were kept and that 
the plaintiff might have walked away with 
it. Weare surprised to find that without 
having put any such question to the plaint- 
tiff in the box, D. W. No. 4 thought fit to 
suggest that the plaintiff might have walk- 
ed away with it. On the other hand,, the) 
defendants had every motive to sappress 
the original of this agreement. It was un- 
registered and the plaintiff could not, 
therefore, get at a copy of it. Itis quite 
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likely if the document was forthcoming it 
would expose the falsity of the defendants’ 
story that Ramachandruda died more than 
12 years before 1859 and that Bangaramma 
inherited the properties as heir to Rama- 
chandrudu's father. Though that exactly is 
not the case now pressed before us, it 
clearly shows a motive on the part of the 
defendants to suppress that document. We 
must, therefore, deal with the case on the 
footing that the defendants have withheld 
direct evidence as to the terms of the 
arrangement between Bangaramm2 and 
Achamma in October 1839. 

In holding that the plaintiff's suit must be 
held to be barred because the remedy of 
the estate had become barred under 
Act XIV of 1859, the learned Subordinate 
Judge purports to follow the princip'e of 
the decisions in Nobin Chunder Chuckerbutty 
v. Issur Chand (2) and Timmajzi Amma 
Garu v. Subbaraju (3). Dealing with the 
latter case first, we may point out that the 
facts bearing on the question of limitation in 
that case were very different from those 
in the present case. The plaintiff there 
sued as the daughter of her father to 
recover her father’s share in the Kangundi 
estate in the year 1903; but the plaintiff's 
father had already obtained a decree in 
O.S No 5of 1876 against the defendants’ 
father for a third share of the zamindari. 
It was the father's duty to have executed 
that decree and obtained possession but he 
died before execution was taken out and 
the widow who succeeded him preferred in 
consideration of a money payment to give 
up her right to execule the decree and 
entered up satisfaction. So far as the plea 
of limitation was concerned, the learned 
Judges, if we may say so, rightly point out 
that limitation had commenced to run 
even during the lifetime of the plaintiff's 
father, because the defendant's father was 
admittedly in possession before the suit of 
1876 was instituted and that possession 
had never been disturbed. The plaintiff 
had accordingly put forward a further 
contention that the act of her mother in 
receiving a money payment and giving up 
her right to execute the decree obtained by 
her father amounted to an alienation and 
that therefore the plaintiff had a cause of 
action to impeach that alienation after her 
mother's death. This argument the learned 
Judges overruled on the authority of the 
decisions in Radha Mohan Dhur v. Ram 


9 9 W R 505; B. L R Sup. Vol. 1008 
F B). 
(3) 33 M 473; 5 Ind. Cag. 640; 20M L J 204, 
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Das Dey (4), Gunesh Dattv. Lall Muttee 


” Kooer (5) and Adi Deo Narain Singh v 
Dhukaran Singh (6), it is not necessary 
for the purpose of this case to say 


whether we shculd be prepared to concur 
in all the observations in this judgment. 
We may point out that in Nagappa 
v. Naranappa (7), at op. 4634, 
Ramesam, J. expressed his inability to 
concur in the view that the facts in 
Timmaji Amma Garuv, Subbaraju (3), did 
not justify the contention that the widow's 
act amounted to an alienation. But as 
we shall presently show the question for 
decision in the present case is not whether 


the arrangement of October 1859 between- 


Achamma and Bangaramma amounted to an 
alienation but whether before or after that 
arrangement Achammaas representing the 
estate had a cause of action at all against 
her mother-in-law to sue for possession of 
the husband's estate. 


_ Mr. Somayya strongly relied on the deci- 
sionin Sheo Narain Singh v. Khurgo 
Koery (8), supporting the contention that 
the plaintiff's suit in the Present case 
could not be held to be barred by Act 
XIV of 1859 ; but as that decision had been 
dissented from in Timmaji Amma Garu y. 
Subbaraju (3), we do not propose to base 
our decision on the authority of the Calcutta 
Law Reports case. We must, however, add 
that the three decisions which the learned 
Judges purported to follow in Timmaji 
Amma Garu v. Subbaraju (3), did not deal 
with the question of limitation at all. In all 
the three, the suit was instituted by the 
reversioner during the lifetime of the limit- 
ed cwner and the only question which 
the Court was called upcn to decide was 
whether during the lifetime of the limited 
owner the reversioner had a cause of action 
to sue at all, merely by reason of the fact 
that tLe limited owner allowed some other 
perscn to remain in possession. Those 
decisions no doubt rest on the assumption 
that tke reversioner might be injured if he 
should be denied a right of suit in those 
circumstances, because the siranger’s pos- 
„Sessicn would be adverse not caly tothe 
limited owner but also to the reversioner, 
But we do not think thcse decisions could 


be treated as direct authority on the 
(4)3B L R App. 362; 24 WR 
(5) 17 W R11, üi 
(6) 5 A 532; A W N 1883, 117. 
(7) 48 M LJ 46l; 87 Ind. Cas. 667 AIR 1925 


Mad. 731; (1925) M W N 311. 
(8) 100 LR 337, 
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question of limitation. In Adi Deo Narain 
Singh v. Dhukaran Singh (6), it would have 
been impossible to come to a conclusion 
adverse to the plaintiff if the question of 
limitation had been raised’ in that case, 
because the last male-holder himself died 
long after the ccming into force of. 
the Limitation Act of 1871. The obser- 
vation in that case on the effect of the 
adverse possession against the widow have 
not been followed even in that Court, in 
the later Full Bench judgment in 
Bindeshri Naik v. Ganga Saran Sahu (9). 
The learned Subordinate Judge refers in 
addition to the decision in Babu Sheikh 
Ibrahim v. Bhikaji (10), and observes that 
it is on all fours with the present case. 
This view ignores one fundamental dif- 
ference, namely that the mother-in-law’s 
Possession in that case was not re- 
ferable to any arrangement between the 
mother-in law and the daughter-in-law 
but was merely held independently of the 
daughter-in-law. 

Though in several cases the proposition 
is stated in general terms that under 
Act XIV of 1859 possession adverse to the 
widow would be adverse to the reversioner 
as well, we may point out with all respect 
that this is not exactly the effect of the 
decisicn in Nobin Chunder Chukerbutty 
v. Issur Chunder Chuckerbutty 12), or the 
proper way of considering the application 
of Act XIV of 1859. As pointed out by the’ 
Privy Council in Amirtollal Bose v. Rajonee 
Kant Mitter (11), at p. 121*, the principle of 
that discussion is 

“that in the case of a succession by a reversionary 
heir after the death of a widow, who takes by 
inheritance from her husband, and is dispossessed, 
the period of limitation as against the reversionary 
heir, in the absence of fraud, is not to be reckoned 
from the time when he succeeds tothe estate but 
from the time at which it would have been reckon- 


ed against the widow ifshe had lived and brought 
the suit.” 


The reasoning of the Full Bench was 
that the reversioner had no separate cause 
of action -from the one which was available 
to the widow to sue the dispossessor. 
This will make it clear that for the applica- 
tion of the principle of that decision it 
must be shown that the widow, had a cause 
of action to sueas on a dispossession. 
The inaccuracy of dealing with the case 
ag" one of adverse possession will be evi- 
qent from the observations of the Judicial 


(9) 14 A 154; A W N 1892, 13 (F B). 
(10) 14 B 317. 
p49 2 I A113; 15 BLR 10; 23 W R214; 3 Sar. 430 
(P O). . ° 
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Committee ia Runchordas v. Parvatibai 
(12) al p. 7354, that the effect of adverse 
possession against the widow even under 
s. 28, Limitation Acts of 1871 and 1908 
will only be to extinguish the widow's title 
and not to affect the reversioner because 
the reversioner does nxt claim through the 
widow: see also Soni v.Ram Kanhatya Lal 
(13) at p. 2367. 

The real question for consideration, 
therefore, is whether or not Achamma had 
at any time a cause of action to sue Banga- 
ramma for possession, onthe footing of 
dispossession. If, as surmised by the lower 
Court, Bangaramma had got into posses- 
sion of the estate immediately on Rama- 
chandrudu’s death, it might be possible to 
hold that a cause of action had accrued 
to Achamma. If, as we have already held, 
there isno proof of any such possession 
having been taken by Bangaramma, it is 
only reasonable to infer that it was as the 
result of the arrangement of October 1859, 
that the parties agreed, as recited in 
Ex. 11, that Achamma should receive a 
certain amount of money and take an in- 
terest by way of remainder in certain 
lands, that Bangaramma should take the 
remainder of the lands and that Banga- 
ramma got into possession of the lands 
which fell toher under that arrangement. 
Ifthis is the true position on the facts, 
there isnoreason to hold that any cause 
of action accrued to Achamma against 
Bangaramma as on a dispossession. Whe- 
ther this arrangement is to be regarded as 
an alienation by Achamma or not, the 
possession taken by Bangaramma in 
pursuance of it could not certainly be 
said to amount to a dispossession of 
Achamma as representing estate. If no 
cause Of action, therefore, accrued to 
Achamma, there is no question of the re- 
versioner having to rely on a second cause 
of action. His only cause of action arises 
on . the widow's death, on the contention 
that any arrangement entered into by 
Achamma with Bangaramma under which 
Bangaramma took possession is not binding 
on the reversioner. It is a separate ques- 
tion whether the arrangement was a bona 
fide one by way of settlement of disputed 
rights, and as such, binding on the rever- 


ae 23 B 725; 1 Bom. LR 607; 29 I A 71; 7 Sar. 548 
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sioner. But this has no bearing on the 
question of limitation. We must accord- 
ingly hold that the learned Judge was not 
right in holding that the remedy of the 
estate to recover possession of the proper- 
ties in Bangaramma’s possession had be- 
come barred under Act XIV of 1859. 


The alternative contention inthe lower 
Court was that the settlement of 1859 was 
at least binding on the reversion as a 
bona fide settlement of disputed claims. 
This question was made the subject- 
matter of Issue No. 4. There are obvious 
difficulties in supporting the settlement 
on this footing. One serious difficulty in 
the way of the defendants is that, as we 
have already pointed out, they had kept 
back the document in which this settlement 
is embodied and we are not, therefore, in 
@ position to say on what basis the settle- 
ment preceeded. If it was true, as the 
written statement suggested, that both the 
father and the son had died more than 
12 years before 1859 and that they had 
died on the same day, it may be possible 
to suggest that there was bona fide room 
for doubt as to whetherthe father pre- 
deceased the son or the son pre-deceased the 
father and that, therefore, the widows 
had occasion to enter into a bona fide 
settlement. Asthis case is wholly false, 
there could not have been any vestige 
of a belief in Bangaramma that she 
had a bona fide claim to the estate as 
against her daughter-in-law. It was, there- 
fore, thought inexpedient by the learned 
Counsel for the contesting defendants to 
press his client’s case on this footing before 
us. He accordingly adopted a different 
line. He contended that the arrangement of 
October 1859 might fairly be regarded as a 
surrender by the daughter-in-law in favour 
of the mother-in-law and on the authority 
of the decision in Sitannav. Viranna (14) 
he asked us tohold that limitation started 
against the reversioners in 1878 when the 
mother-in-law died. Not merely is this a 
new case, but it is wholly at variance with 
natural presumptions and probabilities. 

Consistently with the spirit of the Hindu 
Law, it is possible to conceive of an elderly 
woman, making a surrender in favour of one 
lower down in the line of inheritance or to 
the next male reversioner. It seems to us 


(14) 57 M 749; 148 Ind. Cas. 828; A IR1934P O 
105; 611 A 200; 6R P O 142; (1934) M W N 414; 
39 L W 607; (1934) AL J 433; 38 O W N 697; 59 
OL J 354: 67M L J20; 36 Bom L R563; 15 P 
L T 497; 1934 O L R 373; 11 OW N 596; (1934) A 
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very unnatural to assume that a daughter- 
in-law, who was not even aged 20, at the 
time, even assuming that she was a major, 
was anxious toefface herself and surrender 
the estate in favour of her aged mother- 
inlaw. Ifthedocuments or the other evi- 
dence in the case established beyond doubt 
that naturally cr unnaturally the daughter- 
in-law did make a surrender, it might be a 
different matter. But, when we are asked 
to presume that that might have been the 
intention of the parties, it is not possible 
to ignore their relative position. Further, 
the defendants are here also met by the 
objection that they did not choose to pro- 
duce the dccument which embodied this 
arrangement. It does not lie in their mouth 
to put forward imaginary hypotheses as to 
© the true nature of the arrangement. So far 
as one can infer. from the reference. in 
Ex. 11, to this arrangement, it is noteworthy 
that the transaction is referred to as a 
vibhaga or something in the nature of a divi- 
sion between the mother-in-law and the 
daugher-in law. It may be that for some 
reason, not disclosed by the evidence, the 
mother-in-law took a larger portion than the 
daughter-in-law but that cannot alter the 
nature of the transaction and convert it into 
one in the nature of a surrender. It may 
aleo be noticed that according to the recitals 
in Ex. 11, the daughter in-law reserved to 
herself an interest in remainder in two of 
the items of property belonging to her hus- 
band's estate. Itis not easy to say that this 
will fit in with the definition of surrender in 
the decided cases, 

Mr, Krishnaswami Aiyar invited our 
attention to the decision in Bhagwat Koer 
v. Danukdhari Prasad Singh (15) and cone 
tended that no particular form of document 
is necessary if only the intention to sur- 
render is clear on the facts. The observa- 
tions in that case far from helping him 
seems to us to point to a different conclusion 
in the present case. Their Lordships in 
that case luid stress on the fact that for 
more than 30 years the widow had acted on 
the basis of the arrangement which was re- 
lied on as amounting to a surrender and 
had accepted maintenance ; but here we find 
that, within seven or eight years of the 
arrangement of October 1859, the widow, 
farfrom showing herself as one who had 
been anxious to efface herself, asserted her 
rights sgainst the mother in-law’s donee 


(15) 47 O 466; £3 Ind. Cas. 347; AI R 1919P O 
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even during the lifetime of the mother-in- 
law and her claim had to be satisfied by 
giving her a one third share in the estate 
(see Exs. 3 and 10). In these circumstances, 
we. do not feel justified in. accepting the 
suggestion thatthe transaction of October 
1859, should be treated as a surrender by 
Achamma in favour of Bangaramma, mere- 
ly for the purpose of giving the defendants 
the benefit of starting limitation against 
the reversioners in the year 1878. Issue 
No. 4 also refere to en arrangement in 
1867 (Exs.3 and 10) between Achamma 
and Bangaramma’s daughter's son, the 
donee under Ex 11. No serions attempt 
has been made before us to justify this 
arrangement on its own merits as one bind- 
ing onthe estate independent of the conten- 
tion advanced in respect of the settle- 
ment of 1859. Under this arrangement of 
1867, the disputes between Achamma and 
Bangaramma’s daughters son to whom 
Bangaramma had transferred by Ex., 11 
whatever she got under the arrangement of 
1859, were no doubt settled but the cireum- 
stances do not give rise to any basis fora 
plea of family settlement ; the daughter's 
son of Bangaramma had no claim of right 
except what he derived from the gift in his 
favour by Bangaramma. Issue No. 6 raises 
the question whether Ex. 1] can be support- 
ed as one made for legal necessity and as 
such binding on the - plaintiff. This issue 
must be found in the plaintiffs favour be- 
cause Bangaramma was not in possession as 
heir to Ramachandruda and could not, there- 
fore, claim the right to alienate Ramachan- 
drudu’s estate even for necessity. Her 
right, whatever it was, could rest only on 
the arrangement of October 1859, and if 
that is held not to be binding on the rever- 
sioners, her alienee cannot stand in a better 
pesition. The only other question arising 
for decision in Appeal No. 260 of 1932 is 
that relating to items Nos. 11 to 14 and 16. 
It has not been suggested that these formed 
part of Ramachandrudu's estate before his 
death. The plaint includes these items 
only cn tke footing that they must have 
been acquired with the income of Rama- 
chandrudu's estate subsequent to his death 
and that they must accordingly be treated 
as accretions .to that estate. Whatever the 
position might be, if a female heirof Rama- 
thandrudu måde acquisitions while she was 
‘jn possession of the main estate as heir, it 
-is ifapossible to extend the doctrine of ac- 
cretion to cases where a stranger claiming 
title to a portion of a limited owner's 
estate by reason of an alienation by the 
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widow makes acquisions out of the income 
ofthe properties thus coming into his pos- 
session; he is not a representative of the 
estate and no question of accretion can 
therefore arise. The claim to items Nos. 11 
to 14 and 16 is, therefore, unsustainable and 
must be dismissed. 7 

The result is that except in respect of 
items Nog. 11 to 14 and 16 and except to the 
extent covered by the compromise already 
-entered into by the parties in the lower 
Court, the plaintiff's claim in respect of 
the properties of Ramachandrudu which 
came to Bangaramma and through her 
passed to various defendants, must be 
allowed. The fact that the donee under 
Ex. 11 had obtained Ex. 3 from Achamma 
-in 1867 will not make his position stronger 
nor improve the position of persons claim- 
ing under him. , The decree of the lower 
Court must be set aside so far as it dis- 
missed tke plaintiff's claim in respect of 
these properiies; the plaintiff will have a 
decree for possession. Ths lower Court 
has not given a finding on the question of 
mesne profits in respect of these proper- 
ties. The case will be sent back to the lower 
Court for the decisicn of that question and 
the passing ofa decree for profits. As re- 
gards Appeal No. 571 of 1931, it is no 
longer possible for the appellants in this 
appeal to rely upon the alleged adverse 
possible possession of Bangaramma. The 
‘alienations Exs. 6 and 12 under which 
Achamma sold these properties on June 26, 
1876, Lave been found by the learned Sub- 
ordinate Judge not to be binding upon 
the estate. Mr. Krishnaswamy Aiyar laid 
mach stress on the fact that they are 
ancient alienations and contended that 
every presumption must be madein favour 
of their validity. 

We do nct, however, feel justified in ignor- 
ing the several considerations adverted to 
by the learned Subordinate Judge in sup- 
port of his view against the validity of 
these alienations. Tne argument based on 
the lapse of time does not seem to possess 
much significance in this case, because, as 
pointed out by the learned Subordinate 
Judge, the parties have been able to pro- 
duce several old documents, and if, as was 
sought to be proved through some of the 
defendants’ witnesses, the alienations under 
Exs. 6 and 12 had been made in satisfaction 
of pre-exieting debts either due, to,the 
alienees themselves as some witnesses 
would say, or due to other persons, it is 
scarcely likely that those debt-dccuments 
would hot be available with the defen- 
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dants. It is noteworthy that the documents 
thamselves do not recite that the aliena- 
tions were made for any purposes of 
necessity or for the -discharge of debts. 
While it may be that the absence of such 
recitals does not preclude the Court from 
holding on the evidence or probabilities that 
the alienations must have been made for a 
proper purpose, it is scarcely likely that 
such recitais would not have been made if 
in fact the alienations were made for dis- 
charge of debts and a fortiori if they were 
for debts due to the alienees themselves, 
We therefore see no reason to interfere 
with the conclusion of the lower Court 
against the validity of these alienations. 
Appeal No. 571 of 1931 must accordingly 
be dismissed with costs. 

As regards costs in A. S. No. 260 of 1932, 
the appellant will be entitled to propor- 
tionate costs of the appeal from the res- 
pondents who are ot concerned with items 
Nos. 11 to 14 and 16. The defendants 
interested in items Nos. 11 to 14 and 16 will 
be entitled to proportionate costs in this 
appeal from the plaintiff. As regards costs 
in the lower Court, the plaintiff will be 
entitled to recover from the persons as 
against whom Appeal No. 260 of 1932 has 
been allowed his proportionate costs in 
that Court By oversight, our attention was 
not drawn in time to the question of mesne 
profits in respect of the items covered by 
Exs. 6 and 12. Hence the matter had to 
be mentioned to-day. It does not seem to 
us worthwhile in the circumstances of 
the case to interfere withthe lower Court's 
refusal of mesne profits in respect of these 
items prior to the date of the suit. But there 
is no ground for refuting to award mesne 
profitsto the plaintiff even in respect of 
these items from the date of the suit. It 
is not necessary to drive him to a separate 
suit. We accordingly direct the lower 
Court to hold an enquiry in respect of 
mesne profits relating to the items covered 
by Exs, 6 and 12 as from the date of this 
suit and award a decree to the plaintiff for 
such amountas may be found due and as 
against such persons as may be found 
liable therefor. 


N.-D. Case remanded. 
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RANGOON HIGH COURT 
First Civil Appeal No. 38 of 1937 
December 2, 1937 
MosELY Ann Dunk Ley, JJ. 
U MYE DIN AND OTHERS—PLAINTIFES-— 
APPELLANTS 
i versus 
U MYA AND ctuzrs—Drrenpants— 
RESPONDENTS. 

Muhammadan Law--Wakf—Mutawalli—Removal 
—Prosecution for failure to keep accounts—Acquit- 
tal on technical grounds—Subsequent persistent 
negligence—Held, should be removed ~—Cost to be paid 
personally. 

A mutawalli had been guilty of malfeasance and 
non-feasance in the administration of the trust; he 
had persistently disobeyed the directions of the 
settlor as contained in his will, and he had failed 
to publish accounts and had, in fact, not kept pro- 
per accounts of thereceipts and disbursements of 
the trust for which he was prosecuted but acquitted 
only on technical grounds and had disobeyed the 
directions of the settlor regarding the disposal of 
the income of the trust property; had a locus 
poenitentiw, but had not profited by the warning 
which he received, and, far from trying in the in- 
tervening years to reform and to observe and carry 
out the various provisions of the trust deed, he had 
only once since that year, published any accounts 
of the trust. Hehad been most grossly negligent 
and the negligence had resulted in great lossto the 
trust funds. The income of the trust was amply 
sufficient to meet the charitable objects specified by 
the donor, and yet these charities did not receive 
their dues under the trust deed for many years and 
payments were heavily in arrears. In spite of these 
findings the lower Court was influenced by sentiment 
and sympathy and merely warned him : 

Held, that the mutawalli was entirely unfit to 
administer wakf and should be removed. The dis- 
cretion of the lower Court not being influenced by 
sound reasoning or exercised judicially, could be 
interfered by the High Oourt ; 

Held, also that in the circumstances the order 
directing them personally to pay the costs of the 
suit was the only order in regard to costs which 
could be passed. 

F. O. A. against the decree of the District 
Oourt, Mandalay, dated December 31, 1936. 

Mr. U Kyaw Zan, for the Appellants. 

Mr. K. C. Sanyal, for the Respondents. 


Dunkley, J—This appeal arises out of a 
suit under the provisions of s, 92, Civil 
Procedure Code; in respect of a wakf created 
by the will of one Haji U Po Tha who died 
in 1919. The plaintiffs appellants alleged 
mal-administration of the trust by the de- 
fendants-respondents, who are the trustees 
appointed under the terms of the deed creat- 
ing the wakf, and asked for the removal 
of the present trustees, i.e, the respon- 
dents, appointment of new trustees by the 
Court, and settlement of a scheme for the 
management of the wakf, and for an order 
directing the respondents to file accounts 
of the trust and an inquiry into the ace 
counts. The findings of the District Court 
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were all in favour of the plaintiffs-appel- 
lants. The learned District Judge found 
that the respondents had been guilty of 
malfeasance and non feasance in the admi- 
nistration of the trust, that they had 
persistently disobeyed the directions of. the 
settlor-as contained in his will, and that 
they had failed to publish accounts and 
had, in fact, nut kept proper accounts of 
the receipts and disbursements of the trust 
and had disobeyed the direction of the 
settlor regarding the disposal of the income 
of the trust property. He, therefore, came 
to the conclusion that the directions of the- 
Court for the proper administration of the 
trust were necessary, but he declined to 
order the removal of the present trustees, 
and merely ordered that the defendants- 
respondents should carry out explicity the 
provisions of the trust-deed and that there 
should be an audit of the accounts. The 
report of the auditor appointed under this 
order is before us and is extremely illumi- 
nating, although the auditor has done his 
best to absolve the respondents, who are 
his employers, from blame. The respon- 
dents were ordered personally to pay the 
appellants’ costs of the suit. 


In this appeal only one point has been 
taken, namely that on the tindings of the 
learned District Judge the removal of the 
defendants-respondents from their office as 
trustees should have been ordered. There 
is a cross objection by the respondents on 
the grounds that the appealis not main- 
tainable, that nine of the respondents are 
newly elected trustees and, therefore, the 
findings of the learned District Judge in 
regard to mal-administration are not appli- 
cable to them, and that the respondents 
should not have been ordered personally to 
pay the costs. As regards the maintain- 
ability of the appeal, it is only necessary to 
remark that it is clear from the judgment 
and decree of the District Court that the 
removal of the respondents could not now 
be ordered in this suit, and could only be 
ordered ina fresh suit based on a cause of 
action arising since the present suit was 
filed, on a plaint alleging fresh acts of mal- 
administration. Oonsequently this -appeal 
lies. The appellants really complain of only 
one paragraph iu the learned District 
Judge's judgment,,which is as follows: 

“THe only point that. has now to be considered is 
what form this direction of the Oourt should take. 
The plaintiffs ask that the present trustees be re- 
moved and new trustees appointed. On the whole 
I do not think such drastic action is required at 
present. The trustees have been careless and have 
not'shown a proper sense of their responbibilities. — 


1938 
To a certain extent they have been hampered by 
circumstances beyond their control. On the evi- 
dence it is not possible to say that they have been 
criminally negligent and it does appear that they 
are trying to make amends now. I consider, there- 
fore, that they should be given another chance ” 

For the appellants it is contended that 
under the circumstances the respondents 
should not have been given a further 
opportunity of carrying on their bad admi- 
nistration of this trust. The learned Dis- 
tract Judge, it is pointed out, has not men- 
tioned what are the circumstances beyond 
the control of the respondents which have 
hampered them in their administration of 
the trust, and in the evidence no such 
circumstances appear. Nor does the evi- 
dence show that the respondents are trying 
to make amends for the mal-administration 
which has taken place inthe past, but all 
the circumstances of the case, as appearing 
in the evidence, point to the contrary con- 
clusion. The trustees of this trust were 
prosecuted in the year 1931 for their fail- 
ure tokeep and publish proper accounts of 
the trust, but they were acquitted on a 
tecknical ground; since that year they have 
had a locus penitentie, but they have not 
profited by the warning which they receiv- 
ed, and, so far from trying in the inter- 
vening yoars to reform and to observe and 
carry out the various provisions of the 
trust deed, they have only once since that 
year, that is in 1933, published any ac- 
counts of tha trust. The recent auditor's 
report shows that even now the accounts 
are not properly kept. The report further 
shows that a sum of Rs. 1,814 has been 
debited to the trust on account of legal 
expenses during the past three years, and 
yet no attempt has been made by ihe res- 
pond-nts to show that any part of that 
sum is properly debitable to the trust, and 
clearly atleast that part ofit relating to 
their defence against the criminal charge 
ought to have been borne by them person- 
ally. The arrears of rents of the wakf 
property on December 31, 1936, were nearly 
Rs. 4,060, and of this sum Rs. 2,500 was 
due from a single tenant named Kishen 
Chand. In regard to the failure of the 
respondents to collect the rents of the pro- 
perty the learned District Judge has re- 
marked as follows: 

“The defendants also contend that there has been 
a fall in rents, This is poseilfle and the evidence 
also shows this, but the evidence also shows that 
if the trustees had acted with a greater sense ,of 
their responsibilities, they might have managed to 
secure sufficient income from the wakf buildings 
to carry out all the wishes oi the donor. In the 
case of the tenant Kishen Chand, the trustees 
allowed him to fall.in arrears with his rent to the 
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amount cf Rs. 2,500 and had to bring a suit for 
this amount. Their defence apparently is that 
tbis tenant and his father had been occupying the 
building for a period of nearly 50 years and they, 
therefore, did not wish to be hard on him. They 
should have remembered that their first duty was 
to carry out the wishes of the donor and not let 
sentimental considerations interfere with this 
duty.” 

With these remaksI amin entire agree- 
ment. Kishen Chand was actually called 
as a witness by the plaintifis-appellants 
and his evidence is extremely illuminating. 
He is the tenant of six rooms in one of 
the wakf buildings. He stated in evidence 
that he was still residing in these rooms as 
tenant although he had not paid any rent 
for over a year. Previous to that he had, 
as Ihave said, got into arrears to the tune 
of Rs. 2,500 before the year 1984, and in 
that year the trustees brought a suit 
against him and obtained a decree for this 
amount. He tried to frustrate the efforts 
of the trustees to obtain satisfaction of this 
decree in every possible way, and ulti- 
mately the trustees, at the expense of the 
trust, treated him so leniently that they 
compromised their decree for Rs. 1,000 to 
be paid in instalments of Rs. 40a month. 
Kishen Ohand paid only three of these 
instalments and again he resisted execution 
when the trustees tried to recover the 
balance from him, yet be is still permit- 
ted by the respondents to reside as a 
tenant of his building. The circumstances 
of this particular matter are, tomy mind, 
highly scandalous. No excuse has been put 
forward by the respondents for not recover- 
ing the arrears of rent from him when 
they fell due, or from the other tenants who 
have long been in arrears, and it now 
appears clear from the evidence that prac- 
tically the whole of this sum of Rs. 4,000 
has become a bad debt. 


The learned District Judge says that 
the respondents have not been criminally 
negligent. On this point I prefer not to 
express any opinion, but they have been 
məst grossly negligent and their negligence 
has resulted in great loss to the trust funds, 
The income of the trust ought to be amply 
sufficient to meet the charitable objects 
specified by the donor, and yet these chari- 
ties have not received their dues under the 
trust deed for many years and payments 
are now heavily in arrears and the arrears 
never will be paid. The respondents have 
shown themselves by their conduct to be 
entirely unfit to administer this wakf and 
it is only too plain that they ought to be 
removed. It is urged for the respondents 
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that we ought not to interfere with the 
learned District Judge’s discretion in this 
matter; but the learned District Judge 
must exercise his discretion judicially and 
according to sound principles, and the para- 
graph of his judgment whichI quoted at 
the beginning of this judgment showe that 
in his decision he was influenced, not by 
sound reasoning, but by sentiment and 
misplaced syampathy for the respondents, 
and consequently his decision cannot be 
upheld. It is further urged that nine of the 
Tespondents, being newly elecied, cannot 
be held responsible for the acts of mal- 
administration which have been proved 
against the trustees, but the facts are that 
no new trustees have been appointed since 
1933. As showing the extent to which the 
respondents lack any sense of responsibi- 
lity, it may be mentioned that, although 
the deed lays down that there must be 17 
trustees of this trust and vacancies must 
be promptly filled by the continuing trus- 
tees, there have never been more than 14 
trustees at any time since 1933, and two 
of these fourteen resigned in 1935, but 
their resignations are still, in 1937, under 
consideration. I have no doubt that the 
respondents ought to be removed from their 
office, and the order directing them per- 
sonally to pay the costs of the suit was the 
only order in regard to costs which could 
be passed, 

This appeal is, therefore, allowed, the 
judgment and decree of the District Oourt 
are varied by directing that the respon- 
dents be removed from their office as trus- 
tees of the Hajee U Po Tha Wakfas from 
this date, and further directing that the 
District Court do, unders. 92, Oivil Pro- 
cedure Code, proceed to appoint as new 
trustees of the wakf suitable persons who 
are qualified to act as trustees under the 
provisions of the deed of wakf, and further 
directing that the District Oourt do im- 
mediately take such steps as may be 
deemed necessary, either by the appcint- 
ment of a Receiver or otherwise, to safe- 
guard the property: and the incc me of the 
trust until new trustees have been appoint- 
ed. The respondents will personally pay 
the appellants’ costs of this appeal, Advo- 
cates fee ten gold mohurs. The order of 
the District Court in regard to the costs of 
the” suit will stand. The cross objection 
is dismissed without costs. It is, however, 
not right that the two trustees wLo tendered 
their resignations in the year 1935, which 
resignations have not sofar been accepted 
by the other trustees, should be called upon 
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to pay either the costs of the suit or the 
costs of this appeal, seeing that the suit was 
brought after they had resigned their office. 
Consequently the order as to the personal 
payment of costs will not include the two 
respondents Hajee Yusvof and U Du La. 
Mosely, J.—I agree. 
-D. Appeal allowed. 


MADRAS HIGH COURT 
Full Bench 
Oivil Revision Petition No. 883 of 1935 
February 10, 1938 
Leaoa O. J., Mapuavan Nate, VarapacaR iar, 
LAKSRMANA Rao AND STODART, JJ. 
PERUMAL CHETTIAR—PETITIONER 
versus 


KAMAKSHI AMMAL — RESPONDENT 

Promissory note— Suit on—Pro-note insuficient- 
ly stamped—Bar of 3. 35, Stamp Act (II of 1899) and 
8. 91, Evidence Act (I of 1872)—Instrument given as 
collateral security or conditional payment or not 
embodyingall terms of contract—Suit on original debt 
—Payment of money contemporaneously with execu- 
tion—Posstbility of conditional payment or collateral 
security, if excluded. 

Per Full Bench, Stodart, J., contra.—lIf the pro- 
missory note embodies all the terms of the contract 
and the instrument is improperly stamped, no suit on 
the debt will lie. Section 91, Evidence Act, and s. 35, 
Stamp Act, bar the way. Butif it does not embody 
all the terms of the contract, the true nature of the 
transaction can be proved and where an instrument 
has been given as collateral security or by way of 
conditional payment, a suit on the debt will lie. 
The fact that the execution of the promissory note is 
contemporaneous with the borrowing cannot exclude 
the possibility of the instrument having been given 
as collateral security or by way of conditional pay- 
ment, Whether a suit lies on the debt apart from - 
the instrument therefure depends on the circum- 
stances under which the instrument was executed. 
Gopale Padayachi v. Rajagopal Naidu (13) and 
Chinnayya Naidu v. Shrinivasa Naidu (14), Over- 
ruled 

{Indian and English case-law reviewed.]} 

Per Stodart, J,—When a man gives another, pro- 
missory note in satisfaction of a debt or for other 
consideration, he gives at the same time a warranty 
that the note is a good and enforceable instrument, 
If the note is bad for want of a proper stamp, it cannot 
operate as a discharge of the debt any more thanthe 
giving of a counterfeit currency note could so operate. 
This implied warranty is aterm of the contract and 
such a warranty is not generally embodied in a pro- 
missory note or other negotiable instrument. When 
money or other valuable consideration passesand a 
negotiable instrument is given in exchange for that 
consideration, a cause of action arises on the con- 
sideration, apartfrom the engagements evidenced by 
the instrument. Because the consideration is recited 
in the instrument, it%annot be said that no evidence 
can be given ofit except the instrument itself. The 
coxsidesation, that is to say, the loan for which the 
promissory note is given, ie the subject-matter of the 
contract and not a term of the contract within the 
meaning ofs.91,Evidence Act. In the matterof the 
loan'the lender consents to it only on condition that. 
the borrower gives him a negotiable instrument in 
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the shape of a promissory note containing certain 
stipulations ; and the borrower for his part consents 
to executes a promissory note. Ifin the promissory 
note, the borrower embodies a recital that he has 
teesived the money, that is not a “term of the con- 
tract” but merely a statement of the actual circum- 
stance which has givenrise to the contract. Sadasuk 
one v. Kishan Pershad (58), applied. [p. 246, 
col, 1. 


O. R. P. from the decree of the Court of 
ea Causes, Trichinopoly, dated July 18, 
1935. 

Mr. K. V. Sreenivasa Iyer, for the Peti- 
tioner. 

Mr. N. Suryanarayana, for the Respon: 
ent. 

Leach, C. J.—The question which the 
Court is called upon to decide in this case 
is whether a person who has lent money 
on a promissory note can sue to recover 
the debt apart from the note when the 
note embodies the terms of the contract 
with the boriower, but is inadmissible in 
evidnce owing toa defect in the stamping. 
In England the right to sue on the 
original consideration is recognized, and 
the same principle bas been applied by 
some Judges in India, bnt s. 91, Evidence 
Act, says that no evidence shall be given 
in proof of the terms of the contract 
except the document itself, or secondary 
evidence where secundary evidence is ad- 
missible, and other Judges have held that 
this section prohibits a suit on the original 
consideration. This Court, exceptin two 
cases to whichI shallin due couzse refer, 
has held that 9.91, Evidence Act, is a bar 
to a.suit on the debt, when the loan and 
the instrument are contemporaneous. Before 
turning to examine the decisions of this 
Court and certain of the other authorities 
to which reference has been made, I should 
point out that the Court is not considering 
the case wherea promissory note has been 
given in respect of an antecedent debt. It 
is well settled, both in England and in this 
country, that where a negotiable instru- 
ment is given in respect of an antecedent 
debt, the creditor may sue on the debt 
and ignore the note. We are merely con- 
cerned here with the case where the note 
has been given at the time of the loan 
or in pursuance of the arrangement then 
made and embodies in full the terms of the 
contract. 

The earliest reported case of this Oourt 
to which cur attention has been drawn is 
that in Krishnaswami Pillai v. Rangaswami, 
Chetty (1), where a prcmisscry note Lad 
been given by two members of a joint 
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Hindu family in consideration of a loan to 
the family. ‘ue iusLrument was improperly 
stamped, but tne Court held that this was 
no bar to the suit because the cause of 
action for the money lent was complete in 
iuself betore the giving ot the note. Tne 
report doesnot set out the facts and ap- 
parently the Court was of the cpinion that 
the instrument had been given for an 
antecedent debt. ‘The question was raised 
before Collins, ©. J. and Parker, J. in 
Pothi Reddi v. Velayudastvam \2). There 
the loan having been airanged and the 
money paid, a promissory nole specifying 
the terms of the contract was executed 
later in the day. The note was not duly 
stamped and the Uourt held that the suit 
was not maintainable. It was recognized 
that there might be circumstances under 
which the loan could be recovered apart 
from the note, but the Court was ürmiy of 
the opinion that when the coniraci 18 re- 
duced to writing, the instrument itself is 
the only evidence of the transaction. ‘nis 
decision was followed by Boddam and San- 
karan Nair, JJ. in Yarlagadda Veera 
Raghuvaya v. Gorantla Ramayya (3), by 
Sadasiva fyer and Spencer, Jd. in Muthu 
Sastrigat v. Viswanatha Pandarasannadhi 
(4), aud by Varadachariar and Buro, Jd, 
in Chockalingam Chetuar V. Palaniappa 
Chettuar (5). ‘he same principle was 
applied by Madhavan Nair, J. inSomaraju vs 
Venkatasubbarayudu (6;, by Railly and 
Ananthakrishna lyer Jd. in Gura Sahu 
v. Krishnamma (i), by Kriennan Pandalai, 
J. in Chenarasekharam Pillar v. Srinivasa 
Pilar (8), and again by Ananthakrishna 
lyer, J. Alamana Sahiba V. Subbarayudu (9). 
In Ramaswamı Pillat v. Murugiah Pada- 
yachi (10;, a Full Benen consisting of 
Beasley, U. J., Cornish and Pandrang how, 
Jd., had to consider a promissory nute whicn 
was expressed in these terms: 

(2) 10 M94. 

(3) 29 M 111; 15 M LJ 484. 

(4) 38 M 6öu; 21 Ind. Cas. 864; AIR 1914 Mad. 057; 
29M L J 19; l4 M LT 520; (1914) M W N 58. 

(2) 53M 261; 155 lnd. Uas. 164; A L R 1935 Mad. 
23; 67M L oJ a83 QNH M W N il; 7k M 
553. 

(6) 20 L W 943, 85 Ind, Oas. 389; A IR 1925 Mad, 


òl, 

(7) 86 L W 432; 133 Ind. Cas. 361; A IR 1932 Mad. 
687; Ind. Rul. (1932) Mad. 638. 

(8) 37L W 123; 140 ind. Uas. 193; A I R1933 Mad. 
71; Ind. Kul, (932) Mad. 83l; (1932) M W À 
1200. 

(63M L J 303; 139 Ind. Cas. 446; A I R 1932 
Mad, 693; (1952, M W N 193; Ind, Rul, (1932) Mad. 130, 
39 L W470, 

(40) 59 M 248; 161 Ind. Oas, 272; (1935) M W N 825; 
43 L W 145; 70 M L 3 267; 8 R AL 8u9; A LR 1936 Mad, 
1439. 
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“We have taken from you on credit this day 10 
kalams of Kuruvai paddy at Rs. 3 akalam for 
Rs, 80 and we have executed this hand letter promis- 
ing to pay the sum of Rs. 30 with interest thereon 
ane pies per rupee per mensem to you or to your 
order," 


The document was unstamped and it was 
conceded that it was inadmissible in evi- 
dence. It bad not been given in respect of 
an antecedent debt, but was a contem- 
poraneous document executed at the time of 
the sale of the paddy. The Court keld that 
the suit was maintainable on the debt. In 
tke course of his judgment, Beasley, C. J. 
recognized that where a promissory note is 
in consideration of a loan, the debt cannot 
be proved aliunde. The learned Chief Jus- 
tice and Pandrang Row, J. were of opinion 
that in all such cases the Courts must be 
guided by what appears on the face of the 
Promissory note. If it is expressed in such a 
way as toleave what was intended by the 
parties in any way in doubt, then the facts 
must, settle the question. If it is clear on 
the face of the promiesory note that it is the 
contract, then no further evidence can be 
permitted. The Court held that the suit 
was maintainable because it considered 
that the promissory note was merely given 
asa conditional payment for the paddy. 
Cornish, J. reserved his opinion on the 
question whether the payee of a note given 
for a contemporaneous loan has or has not a 
right of action on the debt. In Chockalingam 
Chetty v. Annamalai Chetty, 34 Ind. Cas. 
417 (11, Coutts-Trotter and Srinivasa 
Iyengar, JJ. expressed the opinion that the 
giving of aninstrument in recognition of a 
pre-existing debt does not extinguish but 
merely suspends the cause of action on the 
original debt. Tle giving of an instru- 
ment is merely conditional to its discharge. 
1 donot regard this judgment as question- 
ing the correctness of the decision in 
Pothi Reddi v. Velayudasivam (2). Stone, J., 
in Murugappa Chetty v. Nachiappa Chetty 
(12), held that where the cause of action is 
complete before the giving of the promissory 
note, the creditor may sue on the debt. This 
ig another case in which the promissory note 
was given in respect of an antecedext debt. 

The two cases which conflict with Pothi 
Reddi v, Velayudasivam (2), are Gopala 
Padayachi v Rajagopal Naidu (13), and 
Chinnayya Naidu Y. Shrinivasa Naidu (14). 


(11) 34 Ind. Cas. 417; A I R 1917 Mad. 460, 
kt 87 ML J 30; 155 Ind. Cas. 164; A I R 1934 Mad. 
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; W 167; 7T R M350. 
MATR 1926 Mad. 1148; 98 Ind. Cas. 75; (1926) M 
wW 


N 757. 
(14) 67 M L J 912; 156 Ind. Cas. 250; A I R 1935 
Mad. 206; 7 R M 638; 42 L W 295, (1935) M W N 1028, 
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In Gopala Padayachi v. Raja Gopal Naidu 
(13), Wallace, J. stated that when a promis- 
sory note is taken for a contemporaneous 
debt, tLe balance of opinion is that the 
execution of the instrument does not dis- 
charge the debt, but only suspends the 
remedy on the debt. I am unable to agree 
that this is the balance of judicial opi- 
nion in India. The learned Judge made no 
reference to the decision in Pothi Reddi 
v. Velavudasivam (2), or to that in Muthu 
Sastrigal v. Viswanatha Pandarasannadhi 
(4). In Chinnayya Naidu v. Shrinivasa 
Naidu (14), Venkatasubba Rao, J., expressly 
held that where the loan and the giving of 
the promissory note are contemporaneous, 
the lender may fall back on the original 
contract. This decision is therefore in 
direct conflict with Pothi Reddi v. Vela- 
yudasivam (2), and the cases which followed 
it. The learned Judge, in the course of his 
judgment, referred to a marked conflict of 
judicial opinion in this High Court. He 
regarded the decision of Stone, J. in 
Murugappa Chetty v. Nachiappa Chetty (12), 
as beingin conflict with the judgment of 
Varadachariar and Burn, JJ. in Chockalin- 
gam Chettiar v. Palaniappa Chettiar (5). 
With great respect I do not look upon 
these decisions as being in conflict and 
until the judgment of Venkatasubba Rao, 
J., the only previous departure from the 
general tend of decisions of this Court was 
to be found in the judgment of Wallace, 
J. The correctness of the decision in 
Pothi Reddi v. Velayudasivam (2), has how- 
ever now been called in question and in 
view of the importance of the matter the 
present case has been placed before ‘2 
Bench of five Judges. 

The question under discussion was con- 
sidered by a Full Bench of the Rangoon 
High Oourt of which 1 was a member in 
Maung Chit v. Roshan N. M. A Kareem 
Oomer & Co. (15), and there all the 
important decisions, both Indian and 
English, were discussed in the course of ithe 
arguments, The judgment of the Court was 
delivered by Page, C.J. who deduced the 
following propositions of law from the 
authorities: 

“.1) When a loan ie contract, it is an implied 
teim of the agreement that it shall be repaid. (2) 
When a promissory note is given by the borrower 
either at the time when the loan is contracted or 
om. the tarms upon which it is given and 
taken is a question offact andnotof law. (3) The 
giving of a negotiable security by a debtor to his 
tredifor operates prima facie as a conditional pay- 


(15) 12 R 500; 152 Ind, Cas. 1033; AI R 1934 Rang. 
389; 7 R Rang. 181. ; 
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ment only, andnot as a satisfaction ofthe debt un- 
less the parties so regard it. (4) If the promissory note 
is itself the consideration for the loan, or if it is 
accepted asan accord and satisfaction of the origi- 
nal debt, the lender is restricted to his rights under 
the instrument. (5) The lender is entitled to eue on 
the original consideration if the instrument is given 
merely as a collateral security. (6) Ifthe terms of 
the agreement under which the loan was made have 
been embodied in an instrument, no evidence can 
be adduced in proof of the terms of the contract 
except the document itself and if the document is not 
admissible in evidence as the result of its being 
improperly stamped, the suit must fail.” 

_ I concurred in this judgment and sub- 
ject to one qualification I still consider that 
it correctly states the law. The qualifica- 
tion which I would now make has reference 
to the statement that the giving of a 
negotiable instrument operates prima facie 
- as a conditional payment of the debt. On 
further consideration, I have come to the 
conclusion that this must depend on the 
facts of the particular case and that there 
is no. presumption that the instrument has 
been given as conditional payment. There- 
fore, in my opinion, when the lender wishes 
to sue on the original contract on the ground 
that the instrument was given by way of 
conditional payment, he must prove 
facts which warrant the inference. Iam 
in agreement with the observations of Sulai- 
man and Kendall, JJ. in Kundan Lal v. 
Bhikari Das Iswar Das (16). The learned 
Judges there said: 

“Tt is true that in considering this, point we can- 
not be solely guided by the equitable considerations 
which are given effect to in English cases.” The 
express: provisions of s. 91, Evidence Act, cannot 
be ignored. Under that section, where the -terms of 
a contract have been reduced to the form of a docu- 
ment, no evidence can be given in proof of the 
terms of such contract except the document itself 
or secondary evidence of its contents where it is 
admissible. Iftherefore thehundis are the.embodi- 
ment of the whole contract between the parties 
and those hundis are not admissible in evidence 
and cannot be looked at for the purpose of finding 
out the terms of the contract, the plaintifis cannot 
be allowed to adduce other evidence to prove the 
terms of such contract. It is conceivable that in 
special cases a bill of exchange or a promissory 
note may be the only document containing the 
terms of the contract between the parties, and in 
such a case if that document cannot be adduced 
in evidence, the creditor may be prevented from 
recovering the amount. This is clear from Illus. 
(c) to s. 91. On the other hand, from the mere 
fact that a bill of exchange or kundi has been 
executed, it does not necessarily follow that the 
whole of the contract between the parties has been 
reduced to the form of such a document, A hundi 
is principally a written premise to pay a fixed 
amount on or after a certain date. ib does not 
necessarily contain all the terms of the agreement 
between the parties, as a bond, for instanée, wdéuld 
do. In many cases a promissory note or a kundi 


(16) 51 A 530; 116 Ind, Oas. 293; ATR 1929 All 254; 
(1929) A Ls J 333; Ind. Rul. (1929) All. 549. 
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may merely be a written security taker for the 
lvan. The promise to pay the amount may be only 
a part of the whole contract between the parties, 
in which case it cannot be said that that contract 
has been reduced to the form of a hundi. In such 
cases it would be impossible to hold that the pro- 
visions of s. 91 would exclude evidence showing 
the terms of the whole contract which cannot be 
determined from the kundi alone." 

A decision to the same effest was given 
by this Court in Chidambaram Che.tiar v. 
Ayyaswami Tevan (17), an appeal heard by 
Oldfield and Krishnan, JJ. Oldield, J. 
said: 

‘The second question referred to us is whether 
the lender can be given a decree apart from the 
note for the money lent upon the note. It is nut 
possible to answer this question without further 
knowledge of the facts.” 

Krishnan, J. observed : 

«jf there is an obligation apart from the one 
under the note itself, it may clearly be enforced. 
The fact that the ‘loan and the note are contem- 
poraneous’ is not conclusive of the non-existence of 
such obligation.” 

In my opinion the law may be stated 
shortly in this way. If the promissory note 
embodies all the terms of the contract and 
the instrument 15 improperly stamped, no 
suit on the debt will lie. Section 91, Evi- 
dence Act, and s. 35, Stamp Act, bar. the 
way. Butif it does not embody all the 
terms of the contract, the true nature of the 
transaction can be proved and where an 
instrument has been given as collateral 
security or by way of conditional payment, 
a suit on the debt will lie. The fact that 
the execution of the promissory note is 


. contemporaneous with the borrowing cannot 


exclude the possibility of the instrument 
having been given as collateral security 
or by way of conditional payment. Whe- 
ther a suit lies on the debt apart from 
the instrument therefore depends on the 
circumstances under which the instrument 
was executed. It hus been stressed in argu- 
ment that the English rules of evidence do 
not run counter to s. 91, Evidence Act, 
and therefore it is said that the section 
cannot be regarded as a bar to the applica- 
tion of the principle accepted in England 
that a suit lies on the debt apart from the 
instrument. This argument ignores two 
important factors. In the first place, the 
English rules of evidence are not statutory, 
but judge-made, and in the second place 
the tendency in England has always been 
to igaore as far as possible stamp objec- 
Liong, as is pointed out in Taylor on Hvi- 
dence, Vol. 1, p, 2:6, (Edn, 12). In India 


the law is statutory and the Couris are 


(17) 40 M 585; 36 Ind. Oas. 741; AIR 1917 Mad, 
201; 31 MLJ 01; (1916) 2 M W N 210; 4 LW 261; 
zOM LT 350, ; 
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given no latitude in matters of this nature. 
Section 35, Stamp Act, absolutely prohibits 
a negotiable instrument improperly stamped 
being put in evidence, and s. 91, Evidence 
Act, insists that where a contract has been 
reduced to writing the document alone shall 
be looked at. f 
The suit out of which the present peti- 
tion arises was for the recovery of a sum 
ot Rs. 400 lent on a promissory note on 
June 17, 1928. The plaintiff's case was 
-that there had been payments to account 
and that these payments had been endorsed 
on the instrument. The defences were: 
(1) the promissory note was not supported 
by consideration ; (2) there had been no 
payments to account and the endorsements 
were false; (3) the suit was barred by 
limitation, and (4) it was not maintainable 
as the promissory note was insufficiently 
stamped. ‘lhe promissory note was insuffi- 
ciently stamped but the trial Judge found 
against the defendant on the facts and 
granted a decree onthe ground that the 
plaintiff was entitled to sue on the original 
consideration, because the promissory note 
had been executed one and a half hour 
after the lending of the money. The 
learned trial Judge did not consider the 
question whether the promissory note 
embodied the whole of the terms of the 
contract between the parties. The case 
should, therefore, be remanded to the trial 
Court for further consideration and deci- 
sion in the light of this judgment. The 
petitioner is entitled to his ccsts in this 
Court, 
Madhavan Nair, J.—I agree. 
Varadacharlar, J.—I agree. In defer- 
ence however tothe decisions which have 
laid down a different rule, I feel bound to 
explain my inability to follow them, espe- 
cially when that rule has the attraction of 
avoiding apparent injustice while the con- 
clusion stated in the judgment just deli- 
vered has been described as “needlessly 
technical” by an eminent Judge (Jenkins. 
C. J.in Krishnaji v. Rajmal (18) at p. 362*). 
As indicated by me in the order of refer- 
ence, the question for consideration is what 
isthe purpose and effect of the prohibition 
contained in 8. 35, Stamp Act? It seems to 
me there can be little doubt that in enact- 
ing. that prohibition, the Legislature ex- 
pected. that it would be made effective by 
the combined operation of that section and 
s. 91, Evidence Act. The pcssible hardship 
to the lender was noted by Sir Richard 
(18) 24 B 360; 2 Bom, L R 25. 
*Page of 24 B. [Ed] 
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Couch as early as in Ankur Chunder Roy v. ° 
Madhub Chun er Ghose (19), the learned 
Onief Justice observed that the law has to 
be £o, for the reason that ‘if tLe conse» 
quence of not stamping a document cf this 
kind was not serious, the stamp laws would 
very frequently be disregarded.” If I am 
Tight in my interpretation of these provi- 
sions of the Statute Law, I venture to think: 
that itis not for the Court: to attempt .to 
circumvent the law, even for the laudable 
purpose of advancing substantial justice: 
There has been little or no Controversy ag 
to the effect of s. 35, S:amp Act. The. 
divergence of opinion disclosed in the decid> . 
ed cases rel.tes to the bearing and effect 
of s. 9], Evidence Act. Even oa this 
Point, the general principle underiying the | 
section hardly admits of any doubt. In the - 
words of Sir Richard Couch Kedarnath v., 
Sham Loll (20), (quoted by the Judicial Oom- 
mittee in Subramanian v. Lutchnan (21), at. 
p 344*): 

“The rule with regard to writings is that oral 
proof cannot be substituted for the written evi- 
dence of any contract which the parties have put 
into writing.” d 

The question is, how far does this rule 
or the reason of the rule apply to cases in 
which a person borrowing money executes 
as part of the same transaction, a promis- 
sory note in favour of the lender? That 
the ierms as to rate of interest, date of 
payment, etc., form pari of the contract and 
cannot: be proved except by proof of the 
note seems to be more or less admitted: 
see Ram Bahadur v. Dasuri Ram (22). Is 
there ah obligation to re-pay divorced from 
these terms and can such obligation be 
proved independently of the note is the 
point in controversy. The answer seems 
to me to depend on, whether it is not true 
even in this case that the writing, namely 
the promissory note, is “tacitly considered 
by the parties asthe only repository and 
the appropriate evidence of their agree- 
ment”: per Sir Richard Couch in the case 
already quoted from. Kedarnath v. Sham 
Loll (20). The course of decisions in the 
Indian Hign Courts may be briefly stated. 
The Allahabad and Lahore High Courts 
have after some fluctuation of opinion 
adopted the stricter view in their latest Full 
Bench pronouncements. The Madras deci- 

(19) 21 W RIL, 

(2611 B LR 405 af p 412, 





(21) 500 338; 11 Ind. Oas. 650; AIR 1923 PO 50; 
501A 7% lR t6; 44M LJ 602; 32M L T 184; 23 Bom. ` 
L R 562; 2 Bur. L J 25; 38 Or, L J 4l; 18 L W 447; 
(1923) M W N 762; 28 C-WN1 PO. 

(22) 17 C LJ 399; 19 Ind. Oas. 840. ; 
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sions have been dealt with by my Lord 
who hag also referred to the judgment of 
the Full Bench of the Rangoon High Court. 
In Caleutta, the stricter rule was laid down 
in Ankur Chunder Roy v. Madhub Chunder 
Ghose (19), but this was virtually departed 
from in Golapchund Marwaree v. Thakurani 
Mohokoom K ooaree (23). Judging from the 
statement of facts, the last mentioned case 
seems to have arisen out of a suit by an 
indorsee of the unstamped promissory note; 
with all respect, it is difficult to see how 
the indorsee who could not even prove the 
note could sue on the original consideration 


between. the matter and the payee: see, 


Waynam v. Bend (24). In Sheik Akbar v. 
Sheikh Khan (25), Garth, O. J. re-affirmed 
the stricter rule, but in Pramatha Nath 
Sandal v. Dwarka Nath Dey (26), his 
' statement of the law was interpreted in 
a Manner not easily reconcilable with the 
way that Garth, O.J. had himself ap- 
plied it in Radha Kant Shaha v. Abhoy 
Churn Mitter (27). Later decisions of the 
Caleutta High Oourt seem to have alternat- 
ed between the two views: cf. Ramendra 
Mohan v. Keshab Chandra (28), Indrachan- 
dra Bag v. Hiralal Rong (29, and Tarachand 
Protapmal v. Tamijudin Sheik (30), butPra- 
matha Nath Sandal v.Dwarka Nath Dey (26), 
was followed by the Bombay High Court in 
Krishnaji v. Rajmal (18). In Jacob & Co. 
v.. Vicumsey (31), the learned Judge seems 
to be. adopting the view of Page, O. J. 
in the ‘Rangoon case. In Patna, the ques- 
tion can scarcely be regarded as settled: 
ef. Dhaneshwar Sahu v. Ramrup (32) where 
Macpherscn, J. concurred only on the 
ground ofsiare decisis, 

Assome of the Indian decisions purport 
to follow the English rule, it is necessary 
to note the. exact terms of the releyant 
rules of the Engiish Law and the basis 
cn which they rest, with a view to see 
how far they can be followed in this 
country; for, as pointed out by the Judicial 


(23) 30 314;2 OL R 4l2n. 
- (24) (1808) 1 Camp 175; 170 E R 918. 
(25) 7 O 256;8 OL R 528. 
(26) 230 851, 
- (27) 80 721;110L R 310, 
(28) 61 O 433; 150 Ind. Oas. 982; A IR 1934 Cal. 554; 
38 O WN 488; 7 R O 47, ; 
(29A I R1936 Cal. 127; 167 Ind. Oas. 441; 62 OLS 
545; 40 O W N 698; 9R O 689. 
(30) A IR 1935 Oal. 658; 159 Ind? Cas. 511; 390 W 
N 1241; 8 R C 320, f 
(31) 28 Bom. U R 433; 102 Ind. Oas. 138; A'I R 1927. 
PTE 845; 111 I 0 , 
at. 845; nd, Oas, 482; A-I R 1928 Pat, 
426; 9P L T 471. ʻ 
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Committeein Maung Kyin v.- Ma Shwe Law 
(33) at p. 333*, Courts in India cannot 
depart from the provisions of the Evidence 
Act merely on the ground that thè laws 
of evidence ‘in England, when similar 
questions came before-the English Courts, 
permit certain facts to be established by 
proof-at large. Though it may generally 
be true, to say thats. 91, Evidence Act, 
embodies whatis known as the “best evi- 
dence” rule in the English Law, the terms 
in which the rule has been codified here 
do not permit tothe Courts in India the 
latitude which English Courts enjoyed at 
a time when the rule was being developed 
and administered there substantially as a 
rule of caution in leaving evidence tothe 
jury. Thus, the same learned Chief 
Justice (Lord Tenterden) who in Vincent v. 
Cole (84) said that he had always acted 
most strictly on the rule that what is in 
writing shall only be proved by the writ- 
ing itself, observed in Reid v. Batte (35). 

“So much injustice has frequently. been done by 
rigid adherence to this rule that I should cer- 
tainly be reluctant to carry it into atrict execution: 
see Taylor on Evidence, Vol. 1,5. 397.” 

Further, rules of exclusion which had 
been developed mainly with a view to avoid 
ignorant juries being misled or confused 
were not scrupulously adhered to by Courts 
of Chancery where the Judge himself ad- 
judicated both on law and on fact, 
especially when the exclusion of a writing, 
by reason of the prohibition arising from 
the -Stamp Laws threatened to defeat a 
just claim. In Huddleston v.-Brisce (36) at 
p. 12207 when pressed with an objection 
based on the Stamp. Laws, Lord Eldon 
stated thatit was his “duty to struggle to 
support what -has been the -practice of the 
Court”. : 

Bearing these considerations in mind, 
I proceed to deal with the relevant rules 
of the English Law which are thus stated, 


in Roscoe's Treatise on Evidence in Civil . 


Actions (Edition 20, Vol. 1, p. 226): 
“When the transaction is capable of being legally 
proved by -other evidence than that of the instru- 
ment which ought to bear a stamp, such: evi- 
dence, if allowed by the pleadings, may be resorted 


(33) 45 G 320; 42 Ind. Oas. 642; A I R 1917 P O 207; 
44 I A 236; 15 A Ld 825; 33M L J 648; 3P L W 185; 
6 LW 777; 220 W N 257; 23 M_L T 36; 27 OL J 175: 
20-Bom, L R 278; (1918) MW N300; 9L BR114;1 
Bur. L T21(P 0). 4 

(34) (1828) M'E M 257; 173E R 1151; 3 Oar. & P 481; 
33 R R 688, 


(35) (1828) M & M 413; 173 E R 1207, 
: (38) (1805) 11 Ves, 583; 32 ER 1215. 
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to. ‘Thus (A) where a promissory note appears 
to be improperly stamped, the plaintif may 
resort to the original. consideration; (B) if a 
plaintiff succeeds in making out a case of implied 
or oral contract and- it does- not appear on the 
Crosg-examination of his witnesses that there was 
any contract in writing, the defendant will not 
be allowed to give an unstamped written contract 
in evidence for the purpose of non-suiting the 
plaintiff.” 

‘ The proposition that I have marked (B) 
in the above extract need not detain us 
because I have never found it adopted 
in those termsin any Indian case and it 
is scarcely conceivable that the Legisla- 
ture would have intended to permit an 
evasion of s. 91 in the manner suggested. 
Some of the English decisions cited in 
connection with the question now before 
us seem, however, to rest on this principle: 
cf. Magnay v. Knight (37) and The King 
v. Inhabitants of Padstow (88). The 
propcsition that I have marked (A) in 
the ‘above ‘extract purports to be based 
on Farr v. Price (39) and Tyte v. Jones, 
reported as'a. foot-enote to Farrv. Price 
(39). . Farr v. Price (39) will on examina- 
tion be foundto be an action by an 
indorsee of a pro-hote; and in view of 
what is ‘taken by. Lord Ellenborough in 
Waynam v. Bend (24)to be indisputable, 
that is, that the indorsee cannot recover 
under any: ofthe money counts “as he was 
not sn ao party to the bill and there 
was no evidence of: any value being re- 
ceived by the defendant from him" it is 
doubtful if ‘the reference in the report in 
Farr v. Price (39) tothe general counts in the 
declaration and to possible evidence of pay- 
ment of consideration: bythe plaintiff to the 
defendant was intende@'to relate to the origi- 
nal loan between the maker and the payee. 
If it did, it can perhaps be explained as rest- 
ing on the principle which had at one time 
been enunciated in England that an unstamp- 
ed document was a mere paper which did not 
amount to an “agreement” and which, there- 
fore, left the plaintiff's evidence ‘where it 
stood : The King v. Inhabitants of Padstow 
(38). Such a theory is scarcely maintain- 
able in view of later authorities : see Stearn 
v. Mills (40), Rosece, p. 227, Evidence in 
Civil Actions ; see also Ram Bhadur v. 
Dasuri Ram (22). If, as held by the Judi- 
cial Ocmmittee in. Subramanian v. Lutehman 
(21), a document which was excluded from 
evidence under s. 49, Registration Act, was 


(37) (1840) 1 M & G 944; 2 Scott N R 64; 1 Drink 13; 
183 E R 615; 4 Jur. 1088; 56 R R 571. 

(38) (1832) 4 B & Ad. 208; 110 ER 434. 

39) (1800) 1 East 55; 102 ER 28:5 R R 515, - 

40) (1855) 4 E& B 660. 
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nevertheless a written contract in the sense 
that its existence precluded oral evidence 
of the same being given, it is difficult to 

see howa different principle will apply to 

cases where the document is exeluded by 

s. 35, Stamp Act. ee 

Tyte V. Jones (referred to in the foot- 

note to Farr v. Price (39), seems to rest 

on another principle of the English Law 

which the Indian Legislature has delibe- 
rately departed from in enacting s. 22, 
Evidence Act. The proof that was permit- 
ted in Tyte v. Jones, was to the effect 
that when the money for which the unstamp- 
ed promissory note hai been given was. 
demanded of the defendant, he acknow-- 
ledged the debt. This is explicable in the 
light of the rule supported by some autho» 
rity in England that admissions by a party; 
even when proved by parol evidence, con- 
stitute an exception to the “best evidence” 

rule : see Singleton v, Barrett (41). This 
view has been criticized even in England : 

see Taylor on Evidence, ss. 410 to 412, and 

s. 22, Evidence Act, adopted the stricter 

view and relegated “oral” admissions as to 
the contents cf a document to the category 
of “secondary evidence.” The result, in’ 
India is that if by reason of the document 

being unstamped; no evidence of its con- 

tents, whether primary or secondary,. is 
admissible, evidence of admissions by the 
defendant is equally inadmissible. The posi- 

tion may be different where admissions are 
made in the pleadings themselves, cf. Hud 

dleston v. Briscoe (36), at p. 59L* and Page 
v. Bussell (42), at p.553t, because by reason 

of s. 58, Evidence Act, it may not be 

necessary to prove admitted facts, and the 

objection , under s. 91, will not arise unless 

the plaintiff is called upon to go.into evi- 
dence : Mallappa v. Naga Chetty (43). This 
was the position in Samser Khan v. Lochin 
Dass (44), cf. however, Chenbasapa v. Laksh- 
man Ramchandra (45), where it was suggest- 
ed that in a suit on an unstamped promissory 
note even an admission in the written state- 
ment may not avail the plaintiff, as the Court, 
when giving a decree on. such admission, 

may be “acting on” the document within the 

meaning of s. 39, Stamp Act: see also Ankur 

- (41) (1832) 2 Try. 409; 20 & J 368; 1 L J Ex. 134; 

149 E R 157; 37 R R 742. Ea TT 


(42) (1814) 2 M & S 551; 105E R 487. ; 
(43) 42 Mal; 48 Ind. Oas. 158; A I R1919 Mad. 
833; 35 M L J 555; 8 L W 522; (1918) M W N 719; 24 M 


L-T 300. 
an 23 O 854. i 
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Chunder Roy v. Madhub Chunder Ghose (19). 
-It seems to me that the other English 
authorities which have been referred to in 
this connection by text writers or in the 
Indian decisions donot really bear on the 
objection arising under s. 91, Evidence 
Act. H. Gompertz vV. Bartlett (46), turned 
on the rights and obligations of vendor and 
vendee, though an unstamped bill came 
into the picture. The defendant had sold 
a bill as a ‘foreign’ bill when in fact it was 
not. If it were a foreign bill, it could 
have been subsequently stamped ; but not 
being a foreign bill it became worthless on 
account ofthe absence of a stamp. The 
claim of the vendee for money had and 


received was sustained on the ground that- 


the vendor had sold as a foreign bill 
what in fact was not a foreign bill. It 
seems to me that this decision does not 
warrant the conclusion that a person lending 
money on an unstamped note can maintain 
an action for money had and received. I 
shall recur to this point later. : 

Sut'on v. Toower (47), proceeded on the 
. footing that though by reason of the altera- 
tion, the promissory note had become un- 
enforceable, the alteration did not extin- 
guish the debt 

“and that it waa compatent to the plaintiff to give 


the paper in evidence to prove the terms on which 
the money was deposited.” 


It is noteworthy that Bayley, J. instanced 
the case of a usurious security being taken 
for-a pre-existing debt. Wilson v. Kennedy 
(48), was a case of an unstamped 
note given for a pre-existing debt 
(in lieu of an acceptance of the defendant 
which was due when the note was given) 
and the language of Lord Kenyon is 
almost identical in terms with the first 
rule stated by Garth, O. J. in Sheik Akbar. 
v. Sheikh Khan (20). The same remark 
applied to Brown v. Watts (49) and to Cundy 
v. Marriot (50), which was a case of:a 
bill given for goods sold; see also Plimley. 
v. Westley <51). It may be convenient to 
refer next to those of the Indian decisions 
which when dealing with claims for money 
lent under unstamped notes invoke the 
principle that the giving of a negotiable 
instrument only operates asa ‘conditional 

46) 2 Ex. & B 849: . 9 : 
jar 64, 2WR 3 ‘ie: ER 985 aaa I 
mW (1827) 7 B & C416; 1 Man. é &y. 125; 108 ER 


(48) (1793-1807) 1 Esp. 245; 170 E R 345, 

(49) (1808) 1 Taunt 353; 127 E R 870. Suet 
RE (1831) 1 B & Ad. 698; 9 LJ K B (O 5) 70; 109 E 

(61) (1835) 2 Bing (N C) 249; 2 Scott 423:5 LJ OP 
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discharge’ or merely suspends the plaint- 
iff's remedy and that the plaintiff's right 
to sue is revived if the instrument turns. 
out to be worthless or is not discharged- 
by payment in due course. I see no difficulty 
in applying this principle to cases where’ 
mcney is already due to a personas for 
goods sold or for a pre-existing debt—and 
the debtor gives his own note to the cre- 
ditor or draws a bill or cheque in his 
favour. It is legitimate to presume in such 
cases that the creditor is not accepting the 
instrument in satisfaction of his existing 
claim but only asa security or as means 
of obtaining satisfaction from the drawee 
of the bill or cheque. Even in cases where 
money islent contemporaneously with the 
giving of a cheque by the borrower or the 
drawing of a bill ona third party, it may 
be reasonable to treat the bill or cheque as 
an attempt at: payment and to presume 
that it was onlya “conditional” payment. 
The difficulty created by s. 9), Evidence 
Act, will not arise in this case because the 
cheque, bill or hundi does not embody a 
promise to pay by the promisor but only a 
direction to another person and the lender 
can fall back on the ‘implied’' promise in 
the absence of a promise ‘in writing,’ But 
where the borrower gives his own promis- 
sory note as part of the loan transaction, 
it seems to me artificial to treat that very 
‘promise to pay’ obtained in that note as 
amounting toa payment, and then to seek 
to import the theory ot ‘conditional’ pay- 
ment. 

So far as I have been able to examine 
the. English: cases which enunciate the 
doctrine of ‘conditional payment,’ I do not 
find that any of them relates to a proper 
promissory note executed as part of the 
loan transaction itself. I am, therefore, 
with all respect unable to concur in the 
proposition: -stated by Page, C. J- as pro- 
position- No. 3 in Maung Chit v. Roshan 
N. M.-A. Kareem Oomar & Co. (15) at p.405* 
and statements to the same effect in other 
reported decisions: see for instance Maung 
Kyi v. Ma Ma Gale, 54 Ind. Qas. 84 (52) at 
p. 91t. With the like respect I must add 
that my experience does not coincide with 
what the learned Qhief Justice states on 
p. 508* to be his experience that i 

“it rarely, if ever, happens that the whole of the 
terms of the agreement under which a loan is mada 


are embodied in a promissory note givən to the 
lender by the borrower except in cases in whioh 


(52) 54 Ind, Cas,84; AIR 1920 L Bl; 10 LBR 
55 


*Pages GETER Ba] 
Page of 54 Ind. Gas-[Bdn]. 
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shali itself be the consideration for the loan.” 
_ If, as later observationsin the judgment 
imply, a promissory note cannot, according 
to the learned Judge, be reasonebly pre- 
sumed tohave been taken as ‘considera- 
tion’ for the loan. Iam free to confess to 
some difficulty in understanding what the 
learned Chief Justice had in mind when he 
postulated the possibility of a promissory 
note by the borrower being ‘consideration’ 
for the loan as distinguished from the ‘con- 
tract’ of loan. I can understand the posi- 
tion taken in Kundan Lal v. Bhikari Das 
Iswar Das (16) that from the mere execu- 
tion of a ncte it does not necessarily follow 
that the whole of the contract between the 
parties has been reduced to the form of 
such a document [see Chidambaram Chettiar 
v. Ayyaswami Tevan (17)] and I respectfully 
agree that in this sense it will be a 
question of fact in each case whether or 
not the note represents the whole contract 
between the parties. I am unable to hold 
that théie is any presumption that a pro- 
imissory note taken from the borrower as 
part of tHe loan transaction is taken merely 
‘as collatéral security’ but in particular 
cases the evidence may lead to that cone 
clusion: see per Pratt, J. in Maung Kyi v. 
Ma Ma Gale, 54 Ind. Oas. 84 (52) at p. 94.* 
The theory propounded by Ormond, J. 
in Maung Kyi v. Ma Ma Gale, 54 lnd. Cas. 
84 (52) at p. 92* that in every case of a 
promissory note loan “there are two distinct 
promises made by the borrower, (1) that 
he will pay the amount borrowed to the 
lender, and (2) that he will pay the 
amount due on promissory note to the 
holder of the nole,” that each promise is 
2 distinct cause of action and thats. 91 
applies only tothe seccnd promise, seems 
to me, with all respect, equally artificial, if 
the learned Judge meant to hold that even 
Promise No. 1 was an express promise. If 
on the other hand, it is only an implied 
promise, the question arises, whether the 
ptinciple enunciated by Lord Qairns in 
Shaw V. Foster (53) at p. 341f and applied 
by the Judicial Committee in Subramanian 
v. Lutchman (21) would not preclude the 
lender from falling back on the implied 
promise when the contract between the 
parties had been reduced to writing. It has 
been asked why a man should be putina 
worse position when he takes a worthless 
document than when he dces not take any. 
DAS H L382]; 42,14 Ch. 49; 27 L T 261; 20 


“*Pages of 54 Ind. Oas.—|Hd ae 
{Page of (1872) 5H. Laie | A 
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Lord Cairns said: i 

“Any implication that might be raised, supposing 
there was no document, is put out of the case and 
reduced to silence by -the documents by whith 
alone you must be governed.” 

This principle was applied by Sir 
Richard Couch to a claim for money due 
under an unstamped note. The learned 
Chief Justice observed : 

“The plaintiff cannot....say that from -tho 
deposit there arose a contract on the part of the 
defendant to re-pay it, because here the parties 
have made an express contract which has been put 
in writing. The plaintiff cinnot resort to any 
implied contract; ifhe recovers at all, it must be 
on the contract actually made and he must prove 
that, if it is denied. And he must do it by the pro- 
duction of the writing which, not being stamped, 
cannot be seen in evidence: Ankur Chunder Roy ¥. 
Madhub Chunder Ghose (19).” ‘ 

This case has sometimes been explained . 
away on the ground that the suit was there 
laid on the note and not on the considera» 
tion: see Golapchand Marwaree v. Thaku- 
rani Mohokoom Kooaree (23) and 
Krishnaji v. Rajmal (18). This distinc- 
tion wholly ignores the principle on which 
the decision was avowedly based. It has 
been suggested that this principle of the 
‘implied promise’ being superseded by the 
‘express’ promise in wriling should be 
limited to cases where the writing can be 
proved and enforced but where it is- 
not admissible in evidence, the paper may: 
be treated as non existent and the objec- 
tion based on s. 91 will not arise: see’ 
Mulla and Pratt, Commentaries on the Stamp: 
Act, Edn. 3, p. 134. The decision in: 
Subramanian v. Lutchman (21) furnishes: 
the answer even to this suggestion. In the’ 
absence of a document embodying the’ 
terms of the security created by the: 
deposit of title deeds, the lender could have 
proved the deposit by oral evidence and 
obtained the benefit of the security ; but 
when the transaction was accompanied by 
an unregistered, dccument their Lordships 
held that the creditor could not establish 
his security by oral evidence as to the 
deposit, even though the ducument was 
inadmissible by reason of non registration : 
see also Ram Bhadur v. Dasuri Ram.(22). 
The same decision cf the Judicial Com- 
mittee answers the argument that though 
the contract between the lender and the 
borrower cannot be proved without the 
documeat, the efast of loan could be proved. 
Under the law, the mere deposit of title 
deeds (with intent to create a security) 
would suffice but in the case referred to, 
their Lordships declined to allow even the 
fact of such deposit to be praved when the 
document turned out to be inaamissible. It 
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is obvious that when the creditor is asking 
or permission to prove the fact of the losn, 

8 is only seeking to invoke the theory of 
an implied promise to pay. In Krishna- 
swami Pillai v. Rangaswami Chetty (1) the 
learned Judge held that “the defendant's 
request and the payment by plaintiff which 
constitute the cause of action can be proved 
independently of the note.” With great 
respect, I cannot help thinking that this 
18 merely the theory of ‘implied’ promise 
stated in other words. 

The theory of ‘failure of consideration’ 
has sometimes been invoked as also the 
formula of ‘money had and received’: ef. 
Baijnath Das v. Salig Ram, 16 Ind. Cas. 33 
(54). The appeal to the theory of failure 
of coneideration in a case like the present 
Seems to me, with all respect, to ignore 
the distinction between the ‘contract’ and 
the ‘consideration’ for the contract. We 
only fall back on the question whether the 
promissory note represents the contract or 
the consideration for some other contract. 
In view of the judgments delivered in 
Sinclair v. Brougham (55) it seems to me, 
that neither the. theory of failure of con- 
sideration nor. the formula of money had 
and received is available in the case be: 
fore us. Both these causes of action rest 
on a ‘notional or imputed promise to re+pay,' 
Sinclair v. Brougham (55) at p. 452*, see 
also p. 440*, and the consideration above 
adverted to in connection with the theory 
of “implied promise” equally apply to this 
way of supporting the lenders’ claim. In 
the case of a loan transaction, the principal 
contract itself consists of the promise to 
re-pay and it cannot be said that “the implied 
promise on which the action for money 
had and received depends” forms no part of 
but is merely collateral to the main contract: 
per Lord Parker in Sinclair v. Brougham 
(55) at p. 440*. The claim for “failure 
of consideration” can arise only when the 
contract has been proved and the very 
questicn for decision is whether or not s. 91, 
Evidence Act, prevents the contract being 
proved without the production of the note, 

The observations of Bowen, L. J. in 
In 1e Guardian Permanent Building Society 
(56) at p.470T quoted by Lord Sumner in 
Sinclair v. Brougham (55) at page 452* seem 
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equally to apply to the argument of “failure 
of consideration” in the present case. The ° 
uastamped promissory note has all along 
been unenforceable and inadmissible and 
both parties must be presumed to have 
known the lawon the point It is sometimes 
assumed that it is the debtor's duty to affix 
the proper stamp; but the statute with.a 
view to safeguard the interests of the res 
venue, expects the creditor alsoto make sure 
that the document is duly stamped—though 
according to several decisions, he may not 
incur the penalty prescribed by s. 62, Stamp 
Act, by taking an unstamped document. 
It only remains to add that s. 70, Contract 
Act, which has sometimes been appealed to, 
is scarcely appropriate to a case of money 
lent to the defendant. Thereis no possi- 
bility in such a case or even a contempla- 
tion of the “thing delivered” being restored 
—which obviously means in specie; and 
lending money to the defendant cannot 
be described as something done for the 
defendant. 


Lakshmana Rao, J.—I agree with my 
Lord avd have nothing to add. > 

Stodart, J—Section 91, Evidence Act, 
so far as material is: 

“When the termsof a contract have been reduced 
to a form ofa document, no evidence shall be given 
in proof of the terms of such contract except the 
document itself,” 

The document now in question is a pro- 
missory note which is inadmissible in evi- 
dence because it is improperly stamped. 
Assuming that the promissory note con- 
tains a recital of the consideration for 
which it was executed, is the promisee de- 
barred from proving the fact that con- 
sideration passed and must he therefore fai] 
in- a suit to recover the consideration ? All 
the High Oourts in India appear to be 
agreed that when the consideration passed 
prior to the execution of the note—as 
when the note is executed for m mey due 
on account—or when the consideration 
arises out of a transaction which can be 
separated from the execution of the pro- 
missory note—as when the note is exe- 
cuted for the price of goods sold—then a 
separate cause of action arises in thecon- e 
sideration and the consideration can be’ 
proved. But in cases where the note is exe- ` 


. cuted for money or other consideration 


(54) 16 Ind. Cas. 33. e e 
` (55) (1914) A O 398; 83 L J Oh. 465; 111 LT 1; 58S J 
302; 30 T L R 315. eae 
(56) (1882) 33 Ch. D 440; 52 L J Ch. 857; 48 L T 131; 
32 WR 73. . 


~+ Pages of (1914) A, O—[Ha] 
-t Page of (1882) 23 Oh. D.~[Ed] 


which passes at the time of the execution: 
of the note, there is a conflict of decisions. ; 
For my par, I must confess that I sse no- 
difference in principle between. the two. 
cases. The promissory note may be in the 
form “for money which I owe you om) 
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account I promise to pay you, ete."or “for 
money received from you today I promise 
to pay you,:ete.” Then, if the recital of con- 
sideration is a term of the contract, it cannot 
“on astrict interpretation of 8.91 be proved 
at all except by proof of the promissory 
note. See the similar opinions expressed by 
Phillips and Reilly, JJ.in Venkatachalapathy 
v. Ramakrishnayya (57). 


: The question for decision as formulated 
by my Lord is: . 

“Whether a person who has lent money on a pro- 
missory note can sue to recover the debt apart 
from the note whén the note embodies the terms 
of the contract with the borrower but is inadmis- 
Sible,.in evidence owing to a defect in the 
stamping.” ; 

“My answer to this question is first that 
‘the existence of thé debt is not a term of 
the contract, and even if it is recited in 
the promissory note, it can be proved by 
other evidence; and secondly that the terms 
of the contract between the promisor and 
fhe promisee can never -be wholly embo- 
‘died in the promissory note. One of the 
terms of the contract is that the promisee 
agrees to accept the promissory note in 
satisfaction of the debt due to him by the 
promisor. What he agrees to accept is a 
valuable -security and nct a worthless piece 
of paper—which is all that the note is, if 


it is nôt properly stamped. If then the 


note'is. valueless, the promisor has not done 
that which he contracted to do. The pro- 
miseé has not got what he bargained for. 
The promisor therefore is bound to restore 
to the promisee the advantage which he 
the promisor, has obtained from the trans- 
action: ` To me it appears that when a 
man gives another promissory note in satis- 
faction of a debt or for other consideration, 
he gives at the same time a warranty that 
the noté is a good and enforceable instru- 
ment. If the note is bad for want of a 
proper stamp it is difficult to see how it 


' can operate as adischarge of the debt any 


more than the giving of aconterfeit cur- 
rency note could ‘so operate. This implied 
warranty is in my opinion a term of the 
contract and such a warranty is in my 
experience not generally embcdied in a 


* promissory note or other negotiable instru- 


ment. 

„Reverting to the first proposition, which 
I. have stated namely that the recital in a 
promissory note of the-existence of the debt 
is;not.a term of the contract, it is per- 
missible, I think, to refer tothe opinion 
(57) A'I R.1930 Mad, 168; 123 Ind, Oas. 358; Ind. Rul. 
OU RE ee 398; Tad, Ral, 
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of the learned and distinguished authors- of, 
the Commentary on the Indian Stamp 
Act. Mulla and Pratt, Edn. 3, 1935, at 
p. 134: | 

“The fact of the loan is not a term of the con- 
tract and ‘proof of that fact is outside the scope of 
s. 91, Evidence Act,” 

And again : a : a 

“If the loan was made at the debtor's request, 
the request implies a promise to re-pay. If the ex- 
press provision in the promissory note, could be prov- 
ed, it would exclude the implied promise. But a8 the 
express promise cannot be proved, the lender may 
rely on the implied promise. If the loan was not 
made at the request of thedebtor, there is 2 liabi- 
lity to make compensation under s. 70, Contract 
Act We 


In spite of the conflict of decisions in - 
Indian Courts on the question whether a 
separate cause of action arises on the con- 
sideration in the case where consideration 
passes at the same time as the promissory 
note, I think that it is possible to interpret 
the decision of the Judicial Committee in 
Sadasuk Janki Das v. Kishan Pershad (58), 
as answering that question in the affir- 
mative. Sadasuk Janki Das v. Kishan 
Pershad (58), was a case where the consi- 
deration passed at the same time 2s the 
@xecution of the hundis on which the suit 
was brought. It was sought to make the 
Maharajah liable on the hundis which were 
drawn and accepted by an officer of his 
Treasury on the ground that the money 
was borrowed on his behalf. The Judicial 
Committee held that the Maharajah could 
not be made liable on the hundis but that 
the plaintiffs could in the alternative have 
based their suit on the consideration : 

“It would have been open to the plaintiffs had 
they thought fit to have framed their: case in 
an alternative form and to have sued both 


on the hundis and alternatively upon the con- 
sideration.” 


In Venkatachalapathy v. Ramakrishnayya 
(57), already cited in another connection, 
the principle of this decision was applied to 
the case of a claim on a promissory note 
executed by one partner in a firm on which 
it was sought to make the other partners 
liable. It was held that the plaintiff 8 
suit as framed must fail but that he might 
be allowed to amend his plaint so as to make 
it clear that he was alternatively suing all- 
the defendants as members of a firm on 
loans made to that firm. Reilly, J. as he 
then was, said : 


“If the firm is fo be made liable, the lender must 
not only allege and prove that the loan was really, 


(58) 50 Ind. Cas. 216; AIR 1918 P 0 146; 46 0 663; 
46 I A 33;29 OL J 340; 17 AL J 405; 2MLT 258; 
38 M L J429: 91 Bom. L R 605; 1U PLR (PO) 37; 
(1919) M W N 310; 23 O W N 937; 10 LW 143; 12 Bur. 
L T 160 Œ O). = 
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taken for his firm by the partner who made the 
promissory note, but must base the suit on the 
loan to the Ni 


Sadasuk Jankidas v. Kishen Pershad (585, 
makes it clear in my opinion that when 
money or other valuable consideration 
passes and a negotiable instrument is 
given in exchange for that consideration, 
a cause of action arises on the considera- 
tion, apart from the engagements evi- 
denced by the instrument. I am not able 
to subscribe to the view that because 
the consideration is recited in the instrus 
ment, no evidence can be given of it except 
the instrument itself. The consideration; 
that is to say, the loan for which the 
Promissory note is given,is the subject- 
matter of the contract and not a term of the 
contract within the meaning ofs. 91, Evi- 
dence Act. In the matter of the loan the 
lender consents to it only on condition that 
the borrower gives hima negotiable instru- 
ment in the shape of a promissory note 
containing certain stipulation: and the 
borrower for his part consents to execute 
a promissory note. If in the promissory 
note, the borrower embodies a recital that 
he has received the money, that in my 
opinion is not a “term of the contract” but 
merely a statement of the actual circume 
stance whiea has given rise to the contract. 
In this view, I hold that the decision of 
the learned District Munsif may be allowed 
to stand. 


ND. Case remanded. 
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Zia-UL Hasan, J. 
MUNESHWAR BAKHSH SINGH ann 
ANOTHER—COMPLAINANT 


h versus 
GAJJU SINGH AND ANO HER —OPPOSITE 


ARTY 
‘Criminal Procedure Code (Act V of 1898), s. 145— 
Order under, passed against father claiming property 
on behalf of sons—Property subsequently mutated in 
name of sons—Application by sons under s. 145— 
Application, if barred by previous order. 
here an order is passed unders 145, Oriminal 
Procedure Code, against the father who claimed 
property on behalf of his sons, but mutation of the 
property is subsequently made in the name of the 
sons and the sonsapply under selt5, the sons myst 
be deemed to be parties to the previous proceed- 
ings andare bound by the order passed in, such 
proceedings, Such an order is, therefore, a bar td 
the subsequent application by the sons under 
B 


. 145. 
Or. Ref. made by the Sessions Judge vof 
Hardoi. 
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947 
Mr. Bishambhar Nath, for the Complains 


ant. i 
Mr. Ali Muhammad, for Opposite Party 
No. 1. 


Judgment.—This is a criminal reference 
by the learned Sessions Judge of Hardoi 
recommending that an order passed by a 
Magistrate of the first class under 3. 145, 
Criminal Procedure Code, be set aside 
and the application of Muneshwar 
Bakhsh Singh and his brother Sadhu 
Singh for action under the aforesaid 
section against’ Gajju Singh and Rohan 
Singh be dismissed. 


The facts are that Bijja Singh, maternal 
grandfather of Muneshwar Bakhsh Singh 
and Sadhu Singh, made a will of his pro- 
perty in favour of Muneshwar Bakhsh 
Singh and Sadhu Singh on February 3, 
1935, and died a few days later. On 
March 4, 1935, Gajju Singh, who is a 
collateral of Bijja Singh, made an applica- 
tion to the Superintendent of Police, Hardoi, 
against Subedar Singh, father of Munesh- 
war Bakhsh Singh and Sadhu Singh, 
alleging that Subedar Singh had made 
away with the movables left by Bijja 
Singh and praying that necessary steps 
be taken for the protection of his (ap- 
plicant’s) interests, On this application 
a report was called for from the Police and 
the Police after making inquiries made a 
report for proceedings being taken undér 
s. 145, Criminal Procedure Oode. Accord- 
ingly acase under that section was started 
against Subedar, ‘Singh. The applicant 
Gajju Singh filed a written statement 
but Subedar Singh does not appear to 
have put in an appearance. On July 
5, 1935, an order was passed ex parte in 
favour of Gajju Singh. On September 30, 
1935, mutation in respect of the immovable 
property left by Bijja Singh was. ordered 
by the Revenue Court to be made in 
favour of Muneshwar Bakhsh Singh and 
Sadhu Singh. Subsequently they brought 
an application under 8. 145, Criminal Pro- 
cedure Code, against Gajju Singh and 
Rohan Singh and on March 20, 1937, 
their application was allowed by the trying 
Magistrate and an order passed in their 
favour under s8. 145 (6). Against this order 
Gajju Singh and Rohan Singh applied jn 
revision tothe learned Sessions Judge 
who came to the conclusion that the order 
previously passed under thesame section 
in favour of -Gajju Singh wasa bar to 
Muneshwar Bakhsh Singh and Sadhu 
Singh’s application, and has, therefore, 
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recommended that their application be 
dismissed. . 

< On: behalf of Gajju Singh and Rohan 
Singh itis contended tbat an order passed 
under s. 145 (6), Oriminal Procedure Code, 
is:‘an order in rem so that the person put 
in possession by the Oriminal Court, can- 
not be evicted by anybcdy until the 
decision of acompetent Civil Court and in 
support of this proposition reliance is 
placed on the cases of Venkatasomaraju 
v. Verahalaraju, (I.L. R. 52 Mad. 787) (1), 
Jainath Pati v. Réamlakhan Prasad, (A.I R. 
1929 Patna, 505) (2), Nathubhai Brijlal v. 
‘Emperor, (? Ind, Cas. 513) (3) and Satya 
Gharan, De v. Emperor (31 Oriminal 
Law Journal 945) (4). 

. On the other hand the learned Counsel 
for Muneshwar Bakhsh Singh and Sadhu 
Singh contends that an order under s. 145 
(6) binds only those who are parties to the 
proceedings. under s.145, Criminal Proce» 
dure.Oode. He relies on the cases of In the 
matter of Inderdeo Singh v. Kesho Singh 
A IR 1938 Patna, 1) (5), Peare Lal v. Em- 
peror, 132 A, L. J. 650) (6), Mst. Maya Devi v. 
Divan Chand, (A. I. R. 1935 Lahore 115 (7), 
Mugimunnisa v. Ahmadunnisa, (20. W.N. 


704) (8) and Mahesh Singh v. King-Em-. 


peror, (110. L. J. 743) (9). 

Although some of the cases cited on both 
sides can be distinguished from the 
present case, there can be no doubt 
that there is a conflict of opinion on the 
question whether the persons who are no 


“ . parties to proceedings under s. 145, Orimi- 


nal Procedure Code, are bound by the 
order of Oriminal Court in those proceed- 
ings: In the present case, however, it does 
not appear to me to be necessary to decide 
the question as I agree with the learned 
Sessions Judge that the applicants Munesh- 
war Bakhsh Singh 


(1) 52 M 787; 122 Ind. Oas,-17]; 30 L: W 201; 57 M 
L J 228; (1929) M W N 518; A I R 1930 Mad. 48; 
Ind.’ Rul: (1930) Mad, 299. 

(2y A IR1929 Pat. 505; 117 Ind\.Oas, 643; 30 Or. L 
J 840; 10 P L T689. ; 

(3) 2 Ind, Oas, 513, 

(4) 31 Or. L'J 945; 125 Ind. Oas. 858; 330 W N 
1002; A I -R19380 Cal. 63; Ind, Rul. (1930) Oal. 634; 
1930) Or. Cas 15. 

(5) AIR 1938 Pat. 1; 173 Ind. Cas. 107;18 P L 
T 886; 4 B R 211; 39 Cr. LJ 268; 10R P 372, 

(6) 32 A L J 650; 152 Ind. Cas, 500; (1934) A L 
J 650; A:IR 1934 All. 853; (1934) Or. Oas. 1043; 
(1934) A L.R 1010; 7 R.A 351; 36 Or. L314. -- 

(7), A, TR 1935- Lah. 115; (1935) Or. Oas, 181, 

(8) 2.0 W N 704; 90 Ind. Oas. 541; A IR 1995 
Oudh 605; 23 Or. L J 1581. : 

t9) 11 O: L'J743; 84 Ind, Ogs, 942; 100 & AL 
X an 2¢ Or. L J 398; A I R1925 Oudh 251; 1 O W., 
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should be deemed to have been: parties 
to the previous 


notice of those prcceedings. Sadhu Singh 
was a minor not only at the timeof the 
execution of the will by Bijja Singh but 
also at the time when the present applica- 
tion was made by Muneshwar Bakhsh 
Singh on his own behalf and on -behalf of 
his minor brother, and Subedar Singh 
their father was claiming the 
of Bijja Singh for his sons by virtue 
df the will of February 3, 1935, so that 
Maneshwar Bakhsh Singh and Sadhu Singh 


proceedings instituted, 
by Gajju Singh or atleast to have had 


property 


were virtually parties to the proceedings in- 
stituted by Gajju Singh. It is also impossible: 


to believe, that’ they ‘were unaware of those 
proceedings. In these circumstances I am 
of opinion that they were bound by the 
previous order of July 5, 1935. | 

The reference is, therefore, accepted and 
the order of the learned Magistrate passed 
in favour of Muneshwur Bakhch Singh 
and Sadhu Singh set aside. 


8. Reference accepted. 


amamah 


MADRAS HIGH COURT 
Civil Miscellaneous Petitions Nos. €9 and 
90 of 1938 
January 24, 1938 
VARADAOHARIAR AND HORWILL, Jd. i 
MATHUKUMALLI RAMAYYA AND OTHERS 
: — PETITIONERS 


versus f 
UPPALAPATI LAKSHMAYYA— 
RESPONDENT 

Civil Procedure Code (Act V. of 1908), s. 110— 
Reversioner's suit to set aside alienations by last holder 
— Parties claiming under different alienations, made 
defendants- Decree, if can be treated as single and 
inseparable, when Appellate Court confirms it 
in respect of some purties but reverses it against 
others, 

In cases where parties claiming under various 
alienations are brought before the Oourt, the mere 
fact that the rules of procedure permit the claims to 
be joined in one suit, does not justify the decree being 
treated as single and inseparable for purposes of 
giving leave to appeal to the Privy Council under 
s. 110, Civil, Procedure Code, when the Appellate 


Court confirms the lower Court's decree in respect. 


of some of the parties and reverses it as against other 
patties. Venkataswamt Chettiar v. Sukkuttt Pillai 
(1), relied on. 


O. M. Ps. for, leave to appeal to His | 


Mafesty in Council against the decree ofjthe 

High Court. reported in 177 Ind. Cas, 225. 
Mr. TM. Krishnaswami Aiyar, for Mr. 

K. Kameswara Rao, for the Petitioners. 
Messrs. B. Somayya and M. S. R 


_chandra Rao, for the Rëspondent. ° 
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C. M. P. No. 89 oF 1938 


Varadachariar, J.—This is an applica- 
tion for leave to appeal to His Majesty in 
Council against the decree passed by this 
Oourt in Appeals Nos. 571 of 1931 and 
260 of 1932.” The application is opposed. 
The appeals arose out ofa suit filed by 
a reversioner for recovery of possession of 
the suit properties on the footing that as 
reversioner to the estate of the last male 
holder he is entitled to possession. There 
were two sets of alienees in the case, one 
set of people who traced their title to the 
mother of the last male owner and another 
set of alienees who traced their title to the 
widow of the last male owner. The lower 
Court dismissed the suit so far as it related 
to the properties claimed through the 
mother but it decreed the suit in respect of 
properties alienated by the widow of the 
last male owner. Appeal No. 260 of 1932 
was filed by the plaintiff against so much of 
the lower Court's decree as dismissed the 
suit in respect of certain properties. Appenl 
No. 571 of 1931 was filed by such of the 
defendants as had been directed by the de- 
cree of the lower Court to surrender posses- 
sion. In this Court, Appeal Ne. 260 of 1932 
was in the main allowed but Appeal No. 571 
of 1931 was dismissed. Itis not disputed 
that even taking the two appeals separately, 
the properties involved in each of them 
exceeds Rs. 10,000 in value. So far as 
Appeal No. 260 of 1932 is concerned, the 


decision of this Court undoubtedly reversed - 


the decision ofthe lower Court. The peti- 
tioners are therefore entitled to an order 
granting them ‘eave to appeal in Appeal 
No. 260 of 1932. But as the decision in 
A. 8. No. 571 of 1931 confirmed the decree 
of the lower Court in respect of the 
Properties therein involved and as against 
the parties concerned therein, it seems to 
us that the petitioners are not entitled to 
a certificate in that appeal unless they also 
satisfy the Court that there isa substan- 
tial question of law involved. 


Mr. T. M. Krishnaswami Aiyar, the 
learned Qounsel for the petiticners, con- 
tended that as both the appeals arose out of 
the same suit, the decree of this Court must 
be regarded as a single decree and as it at 
least in part modified thé decree of tite 
lower Court, the petitioners are entitled to 
appeal against the whole decree taking thé 
appeals together. This contention is opposed 
to several decisions of this Court, the latest 
being Venkataswami Chettiar v. Sukkutti 
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this Court that in cases of this kind 
where parties claiming under various aliena- 
tions are brought before the Court, the mere 
fact that the rules of procedure permit the 
claims to be joined in one suit does not 
justify the decree bing treated as single 
and inseparable when the Appellate Court 
confirms the lower Court’s decree in respect 
of some of the parties and reverses it as 
against otter parties. Mr. Krishnaswami 
Aiyar next contended that even in Appeal 
No. 571 of 1931 the appellants proposed 
to raise the question arising in the appeal 
against Appeal No. 260 of 1932, namely, 
that Bangaramma had perfected her title 
by. prescription before the new Act came 
into force. But the alienees interested in 
Appeal No. 571 of 1931 claimed under 
Achamma, the widow of the last “male 
holder” who admittedly came into posses- 
sion of these properties even before twelve 
yearsfrom her husband's death had expired 
and whose possession cannot be held to be 
adverse to the estate- We therefore see no 
substance in the proposed contention so far 
as Appeal No. 571 of 1931 is concerned. 
We are accordingly unable to grant a certi- 
ficate in respect of Appeal No. 571 of 1931. 
A certificale will issue in respect of Appeal 
No. 260 of 1932 that the case satisfies the 
requirements of s, 110, Oivil Procedure 
Code. There will be no order as to costs: 
on this petition, as the parties have succeed- 
edin part and failed in part. 


O. M. P. No. 90 or 1938 

This is an application asking for stay of 
further proceedings in the Court below 
pending the disposal of the appeal to the 
Privy Council dealt with inC. M. P. No, 69 
of 1938. Under O. XLV, r. 13, Civil Pro- 
cedure Code, this Court is authorized to 
grant such a stay only if special cause is 
shown. We are not satisfied that any such 
special circumstances exist in the present 
case. As regards mesne profits, our decree 
has only directed an ascertainment of mesne 
profits by the lower Oourt and if after the 
lower Court passes a decree for mesne profits 
the petitioners are able to satisfy the Court 
that there are reasons justifying the imposi- 
tion of conditions on the plaintiff's before 
drawing the amount, nothing in our present 
order will preclude them from taking the 
necessary steps to move the Court to obtain 
orders to that effect. At this stage and on 


(1) 71 M L J 580; 166 Ind, Oas. 251; A IR 1936 
Mad, 881; I L R (1937) Mad, 121; 44 L W 533; (1936) M. 
W.N 1051; 9 RM 351. 
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the materials now before us, we dismiss the 
petition with costs. 


N-oD. Order accordingly. 


—_——-— 


i OUDH CHIEF COURT 
Criminal Reference Application No. 5 
of 1938 
August 18, 1938 
Tuomas, O. J. AND YORKE, J. 
GUR DAYAL—AcouseED— 

APPLIOANT 
versus 
SHEO DULAREY—Comeiarnant 
—OPpPosITE Party 

Criminal Procedure Code (Act V of 1898), s. 350 (1) 
(a)—Right of accused and complainant to insist that 
there shall not be de novo trial or inquiry. 

The accused has no right under s. 350 (1) (a), 
Oriminal Procedure Oode, to insist that there shall 
not be a de novo trial or inquiry. The Magistrate 
beginning the proceedings anew against the wishes 
ofthe accused is not acting without jurisdiction. 
Section 35041) (a), has no application ina case in 
which the second Magistrate decides to re-summon 
the witnesses and re-commence the inquiry or trial. 
The Proviso gives the accused aright at the timeof 
the commencement of the proceedings before the 
second Magistrate to demand that the witnesses or 
any of them be re-summoned and re-heard, and it 
does not give him any other right. It would be 
difficult to say that there can, in any judicial sense, 
be prejudice to the interest of the accused by the 
Magistrate who is to try the case, re-summoning the 
witnesses and re-commencing the trial. It may be 
that the effect of such an order will be that the 
trial will be protracted somewhat longer than it 
might otherwise have bean, and it may be that the 
Magistrate may decide to frame further charges in 
addition to the charge or charges, if any, framed by 
the first Magistrate, but that is a matter which would 
have been within his competence, in any case under 
the provisions of s. 227, Criminal Procedure Code. 
No question of prejudice therefore, really arises, 
Manzoor Ali v. Abdus Salam (1), overruled, Sardari 
Lal v. Emperor (5) and Mudda Verappa v. Emperor 
(8), approved. In re Arulay (2), In re Vadigalapydi- 
gadu (3) and Emperor v. J. B. Sane (4), distinguish- 


ed, 

Ubiter.— The complainant can, of course, put before 
the Magistrate reasons why it is desirable under s. 350, 
Oriminal Procedure Code, that the witnesses should 
be re-summoned and the inquiry or trial re-commenced, 
but he has no right to demand that the witnesses 
be re-summoned or toclaim ade novo trialfrom the 


Ing. 
oor Ref. App. made by the Sessions 
Judge, Unao. 
Mr. H. N. Misra for Dr. J. N. Misra, 
for the Accused. 


Messrs. H. K. Ghosh and S. K. Shukla, 
for the Opposite Party. 

Judgment.—tThis is a reference by the 
Jearned Sessions Judge of Unao, submit- 
ting forthe orders of this Court a case 
under s 40s, Indian Penal Code, and re- 
commending that,in the light of the rul- 
ing of this Court reportedin the case of 
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Manzoor Ali v. Abus Salam, KE. S. 11 
O. W. N. 825 (1) the order of a Magistrate 
passed under s. 350. Criminal Procedure 
Code, for the re summoning of the witness- 
es and the recommencement of the 
inquiry or trial be set aside. 

What happened in this case was that 
the opposite party Sheo Dulary on July 
29, 1937, fled a complaint against Gur 
Dayal in the Court of the Sub-Divisional 
Magistrate of Hasanganj under s. 408, 
Indian Penal Code. The Sub-l-ivisional 
Magistrate unwisely, as we think, transfer- 
red the case for trial to the Court ofan 
Honorary Magistrate of the Second Olass, 
Pandit Shiam Sundar Nath Kaul The 
Magistrate on October 9, 1937, framed a 
charge with respectto oneitem only of 
Rs. 200 and the prosecution witnesses were 
ordered to be re-summoned for further crogs- 
examination after the charge, and they 
were sore-summoned and cross-examined. 
On October 28, 1937, the complainant 
whose application in regard to the decla- 
ration of one witness as hostile had been 
tefused by the Honorary Magistrate, 
applies to the District Magistrate for the 
transfer of the case, and the District 
Magistrate passed an ex parte order trans- 
ferring the case to the Court of an 
Honorary Magistrate of the First Olass, 
Saiyid Mohammad Raza. On the case 
coming up before this Magistrate on 
October 30, 1937, in the absence of the 
accused, the Magistrate passed an order 
that he would re-summon the witnesses 
and re-commence the trial. On the next 
date fixed for the hearing of the case, 
November 10, 1937, the accused made an- 
application purporting.to be an application 
under the proviso to s. 350, sub-cl. (1), 
Criminal Procedure Code, that he did not 
want the witnesses to be re-summoned. 
The Court heard arguments, and on Novem- 
ber £0, 1937, passed a fresh order stating 
in full the grounds on which he considered 
it necessary to begin the case afresh and 
record all the evidence himself. There- 
upon the accused Gur Dayal filed an 
application in revision to the Sessions 
Judge of Unao, with the result that the 
learned Sessions Judge has submitted the 
record to this Oourt for orders. 

Learned Counsel for Gur Dayal has 
méntioned to thatthe Honorary Magistrate 
who passed the order of November 20, 
1935, has ceased to function as such, and 


(1) 11 O W N 825; 150 Ind. Oas, 857; 7 R O 66; 35 
ae 1147; AIR 1924 Oudh 324; (1934) Or. Oas. 
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‘ mplies that in the circumstances, it is 
necessary for this Court to pass any order. 
We are, however, of opinion that as the 
Magistrate has passed this order, it would 
not be legitimate for any Court before whom 
the case might come in future to pass an 
order inconsistent with this order unless 
he could found his charge of procedure on 
an order of this Court Secondly, in view 
of the fact that the matter has been refer- 
red to us for orders and the matter is of 
some importance and one which frequently 
comes before the Courts, we think it is 
essential to pass orders on the reference, 
and not merely to treat it as no longer re- 
quiring any decision. 

The proposition put forward on behalf 
of Gur Dayal is that proviso (a) tos. 350 
(1), Criminal Procedure Code, is to be read 
as controlling the discretion of the Magis- 
trate not only in cages where he has decid- 
ed to act on the evidence recorded by 
his predecessor, and partly recorded by him- 
self, but aleo in cases in which he has 
decided to re summon the witnesses and re- 
commence the inquiry or trial. The rele- 
vant portion of s. 350 runs as follows: — 

“(1) Whenever any Magistrate, after having 
heard and recorded the whole or any part of 
the evidence in an enquiry or a trial, ceases to 
excrcise jurisdiction therein, and is succeeded by 
another Magistrate who has and who exercises such 
jurisdiction the Magistrate, so succeeding may 
act on the evidence so recorded by his predecessor, 
or partly recorded by himself, or he may re- 
summon the witnesses and re-commence the inquiry 
or trial;” 

Provided ag follows:— 

“(a) in any trial the accused may, when the 
Second Magistrate commences his proceedings, 
demand that the -witnessess or any of them be 
re-summoned and re-heard,” 

The learned Sessions Judge who has sul- 
mitted the reference was bound to do so 
in the light of the ruling of this Court 
mentioned above. In that case Nana- 
vutty, J., held with reference to the cir- 
cumstances of that case that an order by 
the Magistrate to whom a case had been 
transferred that the accused was to be 
tried de novo under the provisions of s. 350, 
Criminal Procedure Code, in spite of the 
protest of the accused that the trial should 
proceed from the stage at which it had been 
left unfinished by the original. Magistrate 
and thathe would be prejudiced by re- 
commencing the trial was arbitrary and 
could not be upheld. In the course of the 
Tuling at p. 827* after referring to certain 
rulings of other Courts and holding that 
they had no application to the matter 
which was before him, the learned Judg 
~#Page,of ILO. W. N.—[Ed.] : 
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“It is true that s. 359 of the Oode of Orimi- 
nal Procedure does enable a Magistrate to re-sum- 
mon the witnesses and re-commence the enquiry 


or trial, but that rightof the Magistrate is sub- 
ject to the proviso that the accused may, 
when the Second Magistrate commences his pro- 


ceedings, claim that the witnesses or any of them 
be re-summoned and re-heard. It follows, therefore, 
as a corollary from this that if the accused 
does not wish to have a freshtrial, he can insist 
upon his case being decided upon the evidence 
already recorded by the First Magistrate.” 

With respect we are unable to agree 
that the corollary stated by the learned 
Judge follows from the premises. 

The learned Judge went ontorefer to 
three rulings, two of the Madras High 
Court and one of the Judicial Commissioner's 
Court at Nagpur. He remarks that In re 
Arulay 94 Ind. Cas. 707 (2), it was held by 
Mr. Justice Jackscn of the Madras High 
Court that 

“the privilege under s. 350 of the Code of 
Criminal Procedure, was that of the accused and 
not of the complainant and that if the accused 
declined. to actunder sub-cl.(1) (a) of s. 350, Ori- 
minal Procedure Code, the complainant of necessity 
must suffer any disadvantage which follows 
upon the Magistrate electing to proceed upon the evi- 
dence already recorded”, 

That is a proposition about which there is 
no room for doubt. The case was one in 
which the Magistrate elected to proceed 
upon the evidence already recorded. The 
accused did not put forward any demand 
under the proviso and the complainant had 
no locus standi in the matter at all. The 
ruling has no applicability to the present 
case. 

He next referred to In re Vadigala- 
pydigadu, &5 Ind. Cas. 366 (3) another 
Madras case, in which it was held ihat :— 

“onder proviso (a) to s. 3°0, Criminal Procedure 
Code, the right given to an accused person was the 
right of demanding that the prosecution witnesses 
orany of them be re-summoned and re-heard, and it 
rested on the accused to say who should be re-sum- 
moned and re-heard and thatthe complainant had 
no such right and could not claim a de novo trial from 
the beginning”. 

The proposition stated in this case algo 
is of no assistance in the present case. The 
complainant can, of course, put before the 
Magistrate reasons why itis desirable that 
the witnesses should be re-summoned and 
the inquiry or trial re-commenced, but he” 
has no right to demand that the witnesses 
be re-summoned or to claim a de novo trial 
from the beginning. a 

The learned Judge referred thirdly to the 
case of Emperor v. J. B. Sane and others 


2) 94 Ind. Cas. 707; 27 Cr. L J 659, A I R 1926 Mad. 


15. 
(3) 85 Ind. Oas. 366; 20L W 916; AI R 1925 Mad, 
317; 26 Or. L J 526, 
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reported in A. I. R. 1980 Nagpur, 59 (2), (4) 
in the course of which it was said :— 

“It is, however, clear that the discretion given to a 

Magistrate by s. 350 (1), Criminal Procedure Code, 
to act or not to act upon the evidence recorded by his 
predecessor is not absolute but is contrulled by 
proviso (a) to that section and it is solely left to the 
accused whether to claim the right to have the wit- 
nesses already examined by the previous Magistrate 
re-called and re-examined by the succeeding Magis- 
trate”. 
' That was a case in which there was a 
difference of opinion between some of the 
accused who wanted that only some of the 
witnesses examined by the First Magistrate 
should be re-summoned and examined 
afresh before the new Magistrate and 
others who wanted the whole of the trial 
to be conducted de novo (we are quoting 
from the ruling but it may perhaps be 
noted that proviso (a) does not entitle the 
accused to demand that the Magistrate 
should re commence the trial but only that 
the witnesses or any of them be re- 
summoned and re-heard, and in that case 
the Magistrate had originally decided to 
examine all the prosecution witnesses 
afresh, but on a subsequent application had 
overridden his first order and accepted the 
request made by the second lot of accused. 
The question whichis for decision by us 
now did not at all arise in that case, and it 
is not in any sense an authority for the pro- 
position that the accused has by virtue of 
proviso (a) tos. 350 (1), Criminal Procedure 
Code, any right to demand that a trial 
shall not be re-commenced by the Magis- 
trale if the Magistrate decides to exercise 
his option so to order. 

Nanavutty, J., remarked that on the 
strength of the rulings cited, the order of 
the learned Deputy Magistrate was arbit- 
rary and could not be upheld, and he, there- 
fore, set aside the order directing ade novo 
trial and directed the Magistrate to proceed 
withthe trial of the case from the stage 
at which.it was left unfinished by his pre- 
decessor. 

- It does not appear to us on a considera- 
tion of the wording of s 350, sub el. (1) that 
the proviso has any application in a case in 
which the second Magistrate decides to 
Ye-gsummon the witnesses and re-commence 
the inquiry or trial. The proviso gives the 
accused a right atthe time of the commence- 
ment of the proceedings before the second 
Magistrate to demand that the witnesses or 
any of them be re-summoned and re-heard, 
and it does not give him any other right. 
It would be difficult to say that there can 


(4) ALR 1930 Nag, 59 (2); 121 Ind. Oas. 646; 31 Or. 
L J 282; Ind, Rul. (1930) Nag. 102. 
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in any Judicial sense be prejudice to the 
interest of the accused by the Magistrate 
who isto try the case, re-summoning the 
witnesses and re-commencing the trial. Ib 
may be that the effect of such an order will 
be thatthe trial will be protracted some- 
what longer than it might otherwise have 
been, and it may be that the Magistrate 
may decide to frame further charges in 
addition to the charge or charges, if any, 
framed by the first Magistrate, but that is 
a matter which would have been within his 
competence in any case under the provisions 
of s. 227, Oriminal Procedure Oode. We 
are, therefore, unable to hold that any ques- 
tion of prejudice really arises. 

We are confirmed in the view we take 
of the interpretation of s. 350 cl. (1), 
Criminal Procedure Code, by a later Nagpur 
ruling reported in Sardari Lallv. Emperor, 
A. L. R. 1987, Nagpur 147 (5) in which it 
was held, dissenting fromthe view of this 
Court in the case referred to above, that : 

“the accused has no right to insist that there shall 
not bea de novo trial or inquiry. The Magistrate 
beginning the proceedings anew against the wishes 
of the accused is not acting without jurisdiction, 
There is no provision inthe Code which enables the 
accused to demand that witnesses examined by the 
Magistrate, who has ceased to exercise jurisdiction, 
shall not be re-summoned and re-heard.”, 

The learned Judge was of opinion that had 
the proposition now put forward before us 
and accepted by Nanavutty, J., in the. 
reported ruling been correct and had the 
accused a right both to demand that wite 
nesses be re-summoned and that they 
should not be re-summoned, s. 350 would 
have been differently worded. He went on 
to point out that: ' 

“It is clearly desirable for the proper administra- 
tion of justice that normally the Magistrate who 
passes the final order should be the Magistrate who 
has heard all the evidence, and in order that there 
should be na prejudice to the accused it is expressly 
provided that, in cases where the Magistrate does not 
propose to follow this procedure, the accused is 


entitled to demand that this procedure shall be 
followed”. i , 

The same view was taken in Mudda 
Verappa v. Emperor reported in A.T Ra 
1935 Madras 318 (2), (6) in which it was held: 
that: ; | 

“The Magistrate, as well as the accused has a 
privilege under s. 350, Criminal Procedure Code. 
If he does not like the idea of giving judgment on 
evidence partly or wholly recorded by his pre- 
decessor, he may decideto re-summon the witnesses, 
re-commence the inquiry or trial. If he exercises 
thad option, it is %iear that the accused cannot, 


(5) Ad R 1937 Nag. 147; 169 Ind, Cas. 47; 9 R N 294; - 
38 Or. L J 697, I LR (1937) Nag. 538. s - 
(6) AL R 1935 Mad. 318 (2); 157 Ind. Cas. 1020; (1935), 
i is 179; (1935) Or. Oas 331; 36 Or. L J 1265; 8 R, 
203, oe tt ase ay a 
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object . to 
nesses . 

That is a proposition with which we arein 
entire agreement. 

In these circumstances we reject the 
reference, and as it appears that the Magis- 
trate concerned has ceased to function as 
such, we direct that the record be returned 
through the Sessions Judge tothe District 
Magistrate with a direction to make it over 
for trial to a stipendiary Magistrate who 
should, in view of the circumstances of the 
case, re-summon the witnesses and re-com- 
mence the trial. 

B. Reference rejected. 


the examination afresh of eny wit- 





PATNA HIGH COURT 
Appeal from Original Order No, 18 of 
1938 
February 25, 1938 
AGARWALA AND VARMA, JJ. 
Thakurain KUSUM KUMARI— 
(PETITIONER)—APPELLANT 
versus 
KISHORI LAL MAKWARI anp orners— 
(OpeosiTe PaRTy)— RESPONDENTS 

Santhal Parganas Settlement Regulation (III of 
1872), s. 6 (b), 27~-Distinction between s.6 (b) and 
s. 27—Hwecutton —Compromise decree — Appeal by 
judgment-debtor on ground that decree contravened 
provisions of 8. 6—Appeal dismissed not on merits 
but on admission by judgment-debtor — Judgment- 
debtor, if can object in execution to validity of decree 
on ground that it contravened s. 6. 

The language of s. 2? of the Santhal Parganas 
Settlement Regulation is totally different from the 
language, of s. 6. Section 6 (b) is a provision which 
imposes on a Court which is about to pass a decree 
a duty to observe the rule contained in the clause, 
Section 27, on the other hand, is a general rule which 
debais any Court from recognizing a transfer of.a 
raiyat’s right in his holding. 

After the passing of a compromise decree the judg- 
ment-debtor appealed from the decree on the ground 
that the decree contravened the provisions of s. 6, 
Santal Parganas Settlement Kegulation. The High 

_ Court remanded the case on this issue and the finding 
on remand was challenged by both the parties, The 
appeal, however, was dismissed not upun the merits 
but upon an admission by the judgment-debtor that 
the decree was correct. ‘lhe deciee-holder then took 
out execution and the judgment-debter objected that 
the decree was not executable being void as it con- 
travened the provisions of s. 6 of the Regula- 
tion : 

Held, that the question ought to have been agitated 
in the trial Court cr in appeal and as the appeal 
was dismissed on the admission vf the judgment- 
debtor that the decree was coriect, it was not upen to 
the judgment-debtor te object tê the valiaity ofethe 
decree in execution. It was nut aso open to the 
executing (curt to entertain such objection even 
though the appeal was dismissed on the admissi n 
of the judgment-debtor, Ucht Lal Misser v. Aughu- 
nandan 'Liwari Wl andaha Prasad v, kamari 
Mohan Singh (2), distinguished. 3 


A. irom an order of the Subordinate 
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Judge, Bhagalpur, dated December 17, 1937. 

Dr. D.N. Mitter, Messrs. Murari Prasad, “ 
A.P. Upadhya, B.C. Mitra, Rameshwar 
Misra and S. P. Srivastava, for the Appel- 
lant. 

Sir Sultan Ahmad, Messrs. S. N. Sahay, 
K. P. Sukul and S. K. Roy, for the Respon- 
dents, 

Agarwala, J.—In 1911 Thakur Pratap 
Narain Deo of Lachhmipur, the husband 
ofthe appellant judgment- debtor, executed 
a mortgage to secure a loan of Rs. 1,00,000. 
In 1928 the suit out of which this appeal 
arises, was instituted to recover the 
mortgage debt and interest thereon. 
In view ofthe fact that the mortgaged 


properties are situated partly in the 
district of the Santal Parganas, and in 
view ofthe provisions of s. 6 (b) ofthe 


Santal Parganas Regulation (IIL of 1872), 
the claim for interest was confined to 
Rs. 1,00,000. On June 6, 1928, the parties 
filed a petition of compromise praying 
that the suit should be decreed in terms 
ofthe petition for Rs. 1,38,t04-9 0. This 
amount was made up as follows :— 














Rs. A. P. 

Peele ST a NON OG 
Total. 2,00,000 0 0- 

Less re-payment .. 60,068 7 3 
Balance ... 1,34,931 8 9 
ee Kanada ME sie 3,872 8 0 
Total 1,388,804 0 9 


Tte petition also provided for interest 
pendente ite aud iuture interest. Atter 
this petition has been filed the judg- 
ment-debtor objected tothe suit being 
decreed in terms vithe compromise. The 
objection, however, was withdrawn on 
January 21, 1950, andan order directing 
the cumprcmise to be recorded was passed 
cn February 28, 1930. From tuat order 
the judgmentaebtor appealed to this 
Court, which remitted tothe Court below 
an issue for its determination. In the 
High Court ihe crder directing the com- 
premise to be recorded was attacked on 
two grounds: lirst,on the ground of fraud; e 
and, secundly, ca the ground that the 
comprcmise contravened the provisions 
vi s,6oitLe Kegulation. This Court beld 
that there was no substance in the 
alegatu ci irand; but remitted to the 
lower OUcurt the other question, Zs 
whether the terms of the comprcemise 
cunliavened the Regulation. ‘The _ result 
of- this order was that the appeal remained 
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pending in this Court to await the arrival 
of the finding of the lower Court on the 
* issue transmitted to it. The finding on 
remand was that the amount which the 
plaintiffs were entitled to claim by way 
of principal and interest was not 
Rs. 1,34,931-8 9 as stated in the petition of 
compromise, but Rs. 1,23,680-10-5. Neither 
of the parties was content with the order 
paseed on remand end, accordingly, they 
both filed objections in this Court. On 
March 19, 1937, the appeal was dismissed 
atthe request of the parties. The Bench 
which dismissed the appeal, recorded 
the following order : 

“We are informed by the Advocates on behalf of 
both parties that they have composed their 
differences and the appellant does not now challenge 
the correctness of the judgment and decree of the 
Court below but accepts the correctness of the 
decree passed bythat Court and undertakes for 


herself and for her representatives to pay the decree- 
holders according to that decree”. 


‘Subsequently, the decree-holder applied 
for execution ofthe decree. The judg- 
ment-debtor objected that the decree was 
not executable. That objection has been 
overruled by the Court below and it is 
against the order overruling the objection 
and directing execution to proceed that this 
present appeal has been preferred by the 
judgment-debtor. 

The objections tothe execution of the 
decree aretwo. In the first place, it is 
contended thatin view of the finding of 
the Court below on remand it must bea 
taken that the amount awarded for 
principal andinterest under the terms of 
the petition for compromise is in excess 
of what the’plaintiff is entitled to recover 
in view ofthe provisionsof 5.6 (b) of the 
Regulation. The ` second objecticn is, 
that the compromise decree, following the 
Petition of compromise, awards the decree- 
holder interest between the dates of the 
decree ` and the expiry of the period of 
grace (the amount in dispute under this 
latter head is about Rs. 5,000;. 

It is contended on behalf of the appellant 
that the effect of passing a decree in 
contravention of s. 6 (b) of the Regulation 
is that the decree is entirely void and thit 
no Court may execute it. Reference was 
“made to the decision of a Full Bench 
of this Court in Uchit Lal Misser v. 
Raghunandan Tiwari (1). That was a case 
in* which an ex parte decree for the 
sale of certain land which had been mort- 
‘gaged tothe plaintiff was passed, direct- 
ing thesale of the mortgaged property. 

(1) 14 Pat. 52; 153 Ind. Cas. 182; 15 P L T 661; Al 
R 1934 Pat, 666; 7 RP 306 (F B), 
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In execution an objection was.taken that.: 
the mortgaged land being raiyati land, . 
was not saleable. The objection was based.. 
on s. 27 of the Santhal Parganas Settle- 
ment Regulation (III of 1872), whichis in 
these terms : : 

.“(1) No transfer by raiyat of his right in his 
holding or any portion thereof, by sale, gift, 
mortgage, lease orany other contract or agreement 
shall be valid unless the right to transfer has been 
recorded in the record of rights, and then only tothe’ 
extent to which such right is so recorded. 

(2) No transfer in contraveniion of sub-s. (1) 
shall be registered, or shall beinany way recogniz- 
ed as valid by any Court, whether in the 
exercise of civil, criminal or revenue jurisdic- 
tion.” : 

The Full Bench held that an executing - 
Court was as much debarred from re- 
cognizing a transfer of a raiyati right as 
any other Court and, that therefore, the 
executing Court was bound to decline to 
execute adecree for sale of a raiyat's. 
right in his holding. The language of 
s.27 of the Regulation is totally different 
from the language ofs. 6 with which we 
are concerned in the present appeal. 
Section 6 is as follows : 

“All Courts having jurisdiction in the Santhal 
Parganas shall observe the following rules relating 
to usury, namely:— 

(a) interest onany debtor liability for a 
exceeding one year shall not be decreed at a higher 
rate than two per cent. per mensem, notwith» 
standing any agreement to.the contrary and no 
compound interest arising from any intermediate 
adjustment of account shall be decreed; 

(b) the total interest decreed on any loan or 
debt shall never exceed one-fourth of the principal 
sum, if the period be not more than one year, 
and shall not in any other case exceed the principal 
of the original debt or loan.” 


The important words in the section, so 
far as the present appeal is concerned,’ 
are the words “the total interest decreed 
on any debt shall not in any other case 
exceed the principal of the original debt 
or loan”, This clearly is a provision which 
imposes on a Court which is about to 
pass a decree a duty to observe the rule 
contained in the clause. Section 27, on 
the other hand, is general rule which 
debars any Oourt from recognizing a. 
transfer of a raiyat’s right in his holding. 
In my View, therefore, the decision in the. 
Full Bench case is not applicable to the 
facis of the present case, 

Furthermore, the effect of the order 
passed by this Gourt on March 19, 1937, 
must also be taken into consideration. 
In the appeal that was disposed of by 
that order, the defendant had specifically 
raised an issue regarding the question. 
whether the terms of the compromise and 
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the decree passed in accordance with it, 
contravened the provisions of the Regulation. 
It is true that thelower Court on remand 
had recorded a finding in her favour, but that 
finding had been challenged, and the 
objections to it were pending decision 
with the appeal. If the appeal had been 
disposed of in the ordinary course after 
consideration of the objections and the 
evidence on the record, I apprehend that 
it would no longer have been open to the 
executing Court to entertain a contention 
that the amount claimed was in excess of 
the amount permitted by the Statute to be 
decreed; and I can find no reason or 
principle why a different consideration 
should arise when the appeal was disposed 
of not on a consideration of the evidence 
` ‘put on an admission by the judgment- debtor 
that the decree was correct. 

It is contended, however, by the learned 
Advocate for the appellant that if the 
decree on the face of it contravenes the 
Statute, the executing Court is bound to 
decline to execute it; and it is contendéd 
that in so far as the decree contains a 
provision for interests pendente lite. It 
necessarily contravenes the Statute inas- 
much as the addition of interest pendente 
lite to the sum of Rs. 1,34,931-8-9 will 
bring the amount awarded as interest in 
excess of the principal debt. Whether 
that is so or not will depend to some 
extent on the sum on which the mortgagee 
is entitled to interest. In the petition of 
compromise it is stated to be a lakh, 
The lower Court on remand found a dif- 
ferent figure. Both parties challenged that 
finding by filing objections but eventually 
the objections were not considered because 
the judgment-debtor admitted the decree 
to be correct and had her appeal dismissed. 
The question is one which ought properly 
to have been considered by the trial Court 


which passed the decree or have been’ 


agitated in the appeal; but it is not in 
my view a question which may now be 
agitated in the executing Court. Nor do 
we know in this case, on the papers 
placed before us, whether the decree- 
holder is in fact attempting to realize 
under the decree any sum in excess of the 
amount permitted by the Regulation. 

The learned Advocate for the appellant 
referred to the decision of thb Privy Council 
in Maha Prasad v. Ramani Mohan Singh 
(2) which was a case in which s. 6 df the 

(2) 411A 197; 25 Ind. Cas, 451; 180 W N 994; 16 
ML T 105; 1914) M W N 565; 1L W 619; 200 LJ 
241; 27 M L J 459; 16 Bom. LR 824; 420116; AI-R 
1014 P C140 (P 0), 
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Regulation fell-to be considered. The 
Judicial Committee there decided that the 
amount which a mortgagee may claim in 
a suit on his mortgage, is the principal 
sum and interest equal to the principal 
sum, but that he is not entitled to add 
to these two sums interest accruing from 
the date of the decree to the date of the 
expiry of the period of grace. In that 
case the objection on the basis of s. 6 
of the Regulation was raised in the suit 
itself and was decided by the Judicial 
Committee in favour of the debtor. In 
the present case there was no such objection 
in the suit. The compromise decree was 
open to challenge on the ground that it 
contained a provision for interest pendente 
lite which would have the effect of per- 
mitting the decree-Lolder to recover in- 
terest in excess of the amount of the 
principal debt. The decree was challenged 
on this ground in the appeal preferred 
to this Court against the order recording 
the compromise, and that challenging was 
withdrawn on the admission of the judg- 
ment- debtor herself that the decree passed 
on the compromise was correct. In these 
circumstances, in my view, it is not open 
to the judgment-debtor now to object to 
the validity of the decree on this ground. 

In the result the appeal must be dise 
missed with costs. 


Varma, J.—I agree. 
8. Appeal dismissed. ` 
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In the matter of Messrs. MAHALIRAM 
RAMJEEDAS 

Income Taz Act (XI of 1922), as. 34, 23(1), 66-A— 
Determination of escape from astessment-~Who is to 
determine —Aasessee must be heard before arriving at 
decision—Profits once determined are final and can 
be upset only in accordance with law—Right of Com- 
missioner to refer to Court— Precedent—Obiter—View 
of Judge on section of Statute, not necessary for 
decision— Whether binding. 

Person to decide whether income chargeable to tax 
has escaped assessment, is the Income-tax Officer; 
he isthe person charged with the duty of taking 
action under s. 34, Income Tax Act, where such actien 
ought to be taken. Apart from the assessee at this 
stage no person other than the Income-tax Officer 
can by reason of 8, 54 of the Act have any knowledge 
of the first assessment and upon what data it was 
based, and no one else isin a position to decide whe- 
ther income has escaped assessment or not. In decide, 
ing whether income has escaped assessment, the 


256 
Income-tax Officer must not act on suspicion or con- 
Jecture; he must decide the questions upon a fair and 
reasonable consideration of such information and 
Materials as are available tohim. He need not hold 
a formal inquiry, but he should indicate to the 
assessee the nature of the alleged escapement so as to 
enable him to identify it and explain it if he can. 
In other words he should give theassessee an op- 
portunity of being beard before he decides against 
him that income has escaped assessment and proceeds 
to upset the settled assessment. If the Income-tax 
Officer is satisfied with the assessee's explanation, 
there is an end of the matter. On the other hand, 
if after a fair consideration of all the information 
and materials before him, including the explanation 
the assesses has given, or the failure of the assesgee 
to give any explanation of the alleged escapement, 
the Income-tax Officer acting as a responsible man 
comes to the conclusion that income has escaped 
assessment he may say so, and once he has so decided, 
he may proceed under s. 34. Hearing the assessee 
before coming to a decision isa condition precedent 
for taking action under s. 34. By merely stating 
that “he has reason to believe” that the income has 
escaped assessment, he cannot proceed to act under 
s. 34. Harmukhrai Dunichand, In the matter of (4), 
referred to. 

When once the Income-tax Officer has made the 
assessment under s. 23 (1), that assessment is settled. 
On the general principles of law governing estoppels, 
neither the subject nor the Crown ought to be at 
liberty to go behind the amount of profits and gains 
when once determined by any competent authority. 
The assessment once made according to the provisions 
of the Income Tax Act can only be re-opened in ac- 
cordance with the provisions of the Act, Inland 
Revenue Commissioners v. Brooks (3), referred to. 

The Inccme-tax Commissioner is an official charged 
with certain duties as to the collection of income-tax 
and if in the course of these duties he deems it neces- 
sary to ascertain the views of the Oourt upon the 
meaning of a section of tbe Act (other than one under 
Chap. VIII) he is entitled to state a case for the 
opinion of a Bench of ai least two Judges of the High 
Court. Hecannot be estopped from exercising that 
statutory right. i 

Statements which are not necessary tothe decision 
which go beyond the occasion and lay down a rule 
that is unnecesary for the purpose in hand, have no 
binding authority on another Court, though they may 
have some merely persuasive efficacy. Consequently 
the views of a Judge on a certain section of the 


~. Income Tax Act which was not necessary for the 
- decision is not binding on the Income-tax Autho- 


rities, 
Messrs. Barwell and Jyotti P. Mitter, 
forthe Assessee. 
Mr, A. K. Roy, 
Dr k. C. Pal, 
Authorities. 


Advocate-General and 
for the Income-tax 


Derbyshire, C. J.—This reference under 
s. 66, Income Tax Act, 1922, comes before 
us with an unusual history. The assessees 
are a registered partnership firm carrying 
on, business as general merchants in 
Calcutta, In the year of assessment in 


_qQuestion from Aprill, 1932, to March 31, 


1933, the due date for a return to be made 
by the firm was July 25, 1932. The return 
was actually made on December 21, 1932, 


« 
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and it was based on the period from Octobe? 
1930 to October 1931 (Dewali to Dewali) 
Nothing turns on the actual period. With 
the return was sent a copy of*tbhe profit 
and loss account of the year which showed 
a loss of about eight lakhs of rupees. Be- 
tween December 21 and December 23, Mr. 
Karailal Jatia, a partner in the firm, in 
response to a notice from the Income tax 
Officer apparently under s. 22 of the Act 
appeared before the Income-taz Officer and 
produced the firm's roker,nakal and khata 
and explained such items as the Income tax 
Officer asked questions upon. -Thereupon 
on December 2%, 1932, the Income tax 
Officer assessed the firm at nil and renewed 
the firm's registration under s. 26 A of the 
Act. The next return was made in November 
1933, for the assessmeat year, April L, 1933, 
to March 31, 1934 in respect of the period 
November 1931, to October 1932 (Dewalt 
to Dewali). This particular return shcwed 
a loss of two to three lakhs of rupees. No 
assessment was made in respect of the year 
April 1, 1933 to March 31, 194, because 
of an attempt made by the Income tax _ 
Officer to reopen the assessment of the pre- 
vious year, the year now in question. This 
came about in this way. The Income tax 
Officer, apparently at the beginning of 
January 1934, received information which 
made him suspicioss as tothe correctness 
of the previous return and thereupon he 
issued to the assessecs on February 8, 1934, 
the following notice purporting to be given 
under ss. 34 and 22 (2) of the Act: 

“Whereas 1 have reason to believe that your 
income from business and other sources which 
should have been assessed in the financial year 
ending March 31, 1933, has wholly escaped assess- 
ment and I therefore propose to assess the said 
income that has escaped assessment, I hereby 
require you to deliver to me, not later than March 
9, 1934, or within 30 days of thé receipt of this 
notice, a return in the attached form of your income 
from all sources which was assessable in the said 
year ending March 31, 1933." 

He algo called for a fresh return of. 
income. The Income-tax Officer gave the 
assessees no indicaticn as tothe nature of 
the alleged escape from tax. Nor did he at 
that time indicate what were the grounds 
of his belief that income had escaped 
assessment; apparently he first mentioned 
his grounds of belief in the case now stated. 
On March 22, 1934 the assessees filed a 
frgsh return showing exactly the same loss 
ae before. The Income tax Officer there- 
after, on May 21, 1934, issued notices under 
ss. 22 (4) and 22 (2) calling for accounts 
for the three back years and for other 
evidence. The Income-tax Officer alleges 


ats 
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‘those proceedings. 
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that the assessees have only complied in 
part with these notices. The assessees 


allege that they have afforded the Income- 
‘tax Officer all the information that he has 


called for on numerous occasions, but that 
he unnecessarily called for the books and 
accounts time after time so as to harass 
them in carrying on their business. They 


‘also allege that the Income-tax Commissioner 


had a grudge against them and has acted 
on allegations made by one Sharma, the 
Manager of Segormull Rajgoria who had 
brought a suit against a deceased partner 
of the assessees’ firm Gazanand Jatia and 
thereafter was at the instance of this Court 
prosecuted and convicted for perjury and 
forgery committed during the course of 
Whilst Sagormull was 
in gaol, Sharma brought criminal proceed- 
ings against the assessees alleging that 
they had falsified their accounts. These 
proceedings were dismissed by the Chief 
Presidency Magistrate, and on appeal, this 
Court upheld the dismissal. With a view 
to putting an end to what they alleged to 
be unreasonable treatment by the Income- 
tax Commissioner, the assessees brought 
proceedings before McNair, J. sitting singly 
on the Original Side of this Court on 
January 9, 1935. 

In those proceedings the assessees asked 
for a writ of certiorari addressed to the 
Commissioner of Income-tax directing him 
to bring up the record of the assessment 
Proceedings in question before the Court 
and also for the issue of a writ of pro- 
hibition in respect of further proceedings 
under s. 34 of the Act. There were further 
prayers for an injunction. McNair, J. heard 
that matter on March 6, 1935, when the 
assessees dropped their claims to relief 
other than the claim to a writ of prohibi- 
tion. The case is reported in ln re Ramjze- 
das Mahalizam (1) McNair, J. held that 
he had power in a proper case to issue a writ 
of prohibition against the Commissioner, 
that the issue of such a writ was discre- 
tionary and that unless the want of jurisdic- 
tion complained of was based upon a breach 
of a fundamental principle of justice the 
writ ought not to issue. He also was of 
opinion that the Income Tax Act provided 
other remedies for the assessee. Accordingly 
he dismissed the application and there was 
no appeal from his decision. In the course 
of his judgment, McNair, J. Baid with refet- 
ence to toe words in s 34 “If income, has 
escaped agsessment......": 

“The Legislature in my view has provided that 

(1) 62 O 1011, 
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if a certain state of facts exists and is shown to 
the Income-tax Officer to exist before he proceeds 
to re-open the assessment under s. 34 he shall have | 
jurisdiction to take proceedings but not otherwise. 
It is not for him to decide whether that state of 
facta exists and if he re-opens the assessment 
without its existence, he is acting without jurisdic- 
tion " 

“The assessees say that that is a correct 
statement of the law and that the Income- 
tax Officer is bound by it on the principle 
enunciated in R. v. Speyer (2) at p. 610% by 
Lord Reading, O. J.: ° i 

“I is proper to assume that once the case is 
declared by a competent judicial authority it will be 
followed by the Orown.” k 

McNair, J. also said in the same judg- 
ment: 

“The Commissioner stated in his order of Nov- 
ember 3, 1934, that he was not willing at that 
date to interfere or take any action under s. 33 or 
s. 66 of the Act. In view of my decision that the 
proceedings by the Income-tax Officer in revision 
were irregular, the learned Commissioner may feel 
called upon now to look further into the matter.’ 

By this, McNair, J. indicated that the 
Income tax Commissioner could, under 
s. 33, call for the record of the asses3- 
ment from his subordinates and then state 
a case for this Court under s. 66. After 
this decision there was correspondence 
between the assessses and the income-tax 
authorities and the outcome of it was that 
the income-tax authorities refused to look 
into the matter further or to stay their 
hands with regard’ to re-assessment. Tne 
assessees thereupon~ commenced fresh pro- 
ceedings on the Original Side of this 
Court before Panckridge, J. for the pur- 
pose, apparently, of compelling the income- 
tax authorities tu actin accordance with 
the observations just quoted of McNair, J. 
When the matter was to come on before 
Panckridge, J., the proceedings were com: 
promised upon the basis that a case should 
be stated by the Commissioner to tne 
Gourt under-s. 66 of the Act. Such a case 
was stated and it is now before us as 
question No. 2. When that question came 
up on reference, the assessee alleged that 
the question had not been stated in accord- 
ance with the compromise arrived at io 
the proceedings before Panckridge, J. and 
after hearing the matter for some time 
dn order was made by the Bench dealing 
with it (Panckridge, J. and myself) as fol- 
lows: 

“That the further hearing of the said reference 
do stand adjourned until after the hearing of the 
reference which the said Commissioner of Income- 
tax, Bengal, agrees to make raising the question 
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of law whether the Income-tax Officer is precluded 
from proceeding with the re-assessment by reason 
of the judgment delivered by the Honourable 
McNair, J. on March 6, 1935, the parties appearing 
as aforesaid hereby agreeing that all questions of 
res judicata and estoppel be decided by the re- 
ference so to be made as aforesaid by the Oom- 
missioner of Income-tax, Bengal.” 

Accordingly a further question was 
formulated by the Income-tax Officer as 
follows: f 
_ “Question (1), Whethor the Income-tax Officer 
is precluded from proceeding with the re-assess- 
ment by reason of the judgment delivered by the 
Honourable McNair, J., on March 6, 1935." 

_ When the reference upon the one ques- 
tion No. 2 came before Panckridge, J. and 
myself, the assessees stated that they had 
acted honestly throughout and were willing 
to give the income-tax authorities any 
information they desire if they would be 
specific. The income-tax authorities said 
they had no desire to harass the assessees, 
Accordingly I suggested that the income- 
tax authorities should be specific in their 
Tequests and should be given the informar 
tion they asked for. I hoped that this 
would dispose of the whole matter. How- 
ever nothing came of the suggestion and 
the parties now ask for a decision from 
the Court upon their rights according to 
law. It isto be noted that no proceedings 
have been brought by the Income-tax 
Commissioner against the assessees under 
6. 52, Income Tax Act. It will be con- 
venient to set out here question No. 2 
which is as follows: 

“Where the Income-tax Officer has, on such 
material and information as are available to him, 
reason to believe that income from any of the 
heads of income described under s. 6, Income Tax 
Act in the present instance, from “business” and 
“other sources” which should have been assessed in 
the year of assessment has escaped assessment 
and, as a result of such enquiries and investiga- 
tions as are possible at that stage, has been satis- 
fied as stated in para. 3 of the statement thata 
prima facie case has been made out against the 
assessee for assessment under s. 34 of the Act, 
whether on a construction of s, 34 of the Act, it 
is not open for the Income-tax Officer to initiate 
proceedings under s. 34, affording at the same time 
ample opportunities to the assessee to produce such 
evidence to the contrary as he likes, in the course 
of the proceedings thus initiated, or, on the other 
hand, does the section contemplate that the factum 
of such escapement should have been first proved 
and definitely found and determined by an inde- 
pendent enquiry before the Income-tax Officer can 
ae jurisdiction to re-open the assessment under 
s. 34.” 

We have heard the reference with regard 
to, both the questions at the same time. 
It has been contended by the assessees 
that the Income-tax Officer is bound by 
the observations of McNair, J, which were 
in favour of the assessees, that he should 
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have given effect to them and that he 
was estopped from putting question No. 2 
for the opinion of the Court. Further, it 
has been contended that the matter was 
res judicata under the decision of McNair, J. 
I will proceed to deal with these argu- 
ments. McNair, J. in considering whether 
he should grant a writ of prohibition had 
of necessity to consider several sections 
of the Income Tax Act, but his decision 
notto grant the writ was not based upon 
any consideration of s. 34. It was based 
upon other and quite general grounds 
which I have set out above. His views 
upon s, 34 were not necessary for his 
decision, in fact his decision against the 
assessees on the question of the issue of 
the writ was given in spite of his views 
on s. 34 which were favourable to them. 
The legal effect of views so given is, I be- 
lieve, correctly stated in Halsbury’s Laws. 
of England, Edn. 2, Vol. 19, p. 252 : f 
“Statements which are not necessary to the deci» 
sion, which go beyord the occasion and lay down & 
rule that is unnecessary for the purpose inhand have 
no binding authority on another Court, though they 
may have some merely persuasive efficacy.” | 
Consequently, i hold that the views of 
McNair, J, upon 8. 34, Income Tax Act, do 
not operate as res judicata nor are they 
binding upon the income-tax authorities on 
the dictum of Lord Reading in R. v. Speyer 
(2), quoted above. I treat McNair, J.B 
views on s. 34, which were arrived at after 
considerable thought, with the respect 
they are undoubtedly entitled to, but I have. 
arrived ata somewhat different conclusion 
which I state hereafter. The Act itself by 
s. 66-A, gives the Oommissioner a clear and 
unqualified right to state a case for the opi- 
nion of this Court and to have it decided 
by a Bench of atleast two Judges. The 
Income-tax Commissioner is an official 
charged with certain duties as to tLe collec- 
tion of income-tax and if in the course of 
these duties he deems it necessary to ascer- 
tain the views cf the Court upon the mean- 
ing of a section of the Act (other than 
one under Oh. VIII), he is entitled to state a 
case for the opinion ofa Bench of at least 
two Judges of this Court. I donot see how 
he can be estopped from exercising that 
statutory right. Moreover, when he has re- 
ceived the judgment of such a Bench of this 
Court upon the case, he is required by s. 66 
(5), to “dispose of the case accordingly”. I 
am, therefore, ef the opinion and hold that 
McNair, J.’s views on s. 34, were not bind- 
ing upon the Income-tax Commissioner and 
that the assessees’ contentions as to res 
judicata and estoppel fail. Therefore, the . 
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answer to question No. 1, strictly speakin 
would be in the negative. As poe n alee 
tion No. 2, this is not in Proper form. It is 
made up of several involved questions con- 
nected with each other. The answers to 
these questions and to question No, 1 and 
the legal Position on the whole matter is, 
believe, given hereafter, When once the 
Income-tax Officer has made the assess- 
Ment under s. 23 (1), that assessment is 
settled : see Per Lord Parker in Inland Reve- 
_ nue Commissioners v. Brooks (3), ab p. 4915. 
It was further suggested that on the general 
Principles of law governing estoppels, neither 
the subject nor the Orown ought to be at 
liberty to go behind the amount of profits 
and gains when once determined by any 
competent authority. I donot dispute these 
general Principles. The assessment once 
made according to the provisions of the 
; Income Tax Act can only be re-opened in 
accordance with the provisions of the Act. 
8. 34, says : ` 
or any r i i 
so tana tata iets eine arg 


year, or has been assessed at i 
come-tax Officer may... .., ibaa eee 


4; We T dealing only with the case where 
i alleged that income chargeable to tax 
Has escaped assessment, In my view it is 
2 this case a condition precedent to the 

Come-tax Officer acting under s. 34 and 
Proceeding to serve notice under s. 22 (2), 


atthe income, profits and gains charge- . 


able to income-tax has escaped assess 
to incom ment. 
Who is to. decide whether Gah is the pee 
ome person or tribunal must decide the 
aeon In my view, itis the Income-tax 
cer ; he is the person charged with the 
pd of taking action under s. 34, where 
ae action ought to be taken. Apart from 
: © agssessee at this stage no person other 
an the Income-tax Officer can by reason 
of 8. 54 of the Act have any knowledge of 
e first aesessment and upon what data it 
Yan Saeed, and no one else isin a position 
0 decide whether income has escaped 
Prt gas or not. In Harmukhrai Duni- 
mtg 1 In the matter of (4), Rankin, O. J., 

“Fundamental! , no doubt - 

ro „proceed in a judicial Paper Goines tee 
though 7 OL alugion, upon properly ascertained fact 
fees ou d point out that the Income-tax Officer 
a Gourt, has not the proceeding of a Court; 


and hei i i 
pod a at to some extent, a party Aes Judge in his 


3) (1915) A C 478; 84 LJ 
D A C418: K B 404;112 L T 523; 59 


( 
8 J 160; 3 
(4) 56039; 114 Ind. Oas. 90; A I R 1928 Cal. 587:, 


3 : 
the” WN710; I LT 40 Oal. 169; Ind. Rul. (1929) Oal. 


*Page of (1915) A 0,—[Ed,] 





In the matter of meses. MAHALIRAM RaMseEpas (CAL.) 


259 


In deciding whether income has escaped 
assessment, the Income-tax Officer must , 
not act on suspicion or conjecture ; he must 
decide the question upon a fair and 
reasonable consideration of such informa- 
tion and materials as are available to him. 
He need not hold a formal inquiry, but he 
should indicate to the assessee the nature 
of the alleged escapement so as to enable 
him to identify it und explain it if he can. 
In other words heshould give the assessee 
an opportunity of being heard before he 
decides against him that income has escap- 
ed assessment and proceeds to upset the 
settled assessment. If the Income-tax Off. 
cer is satisfied with the assessee’s explana- 
tion, there is an end of the matter. On 
the other hand, if after a fair consideration 
of all theinformation and materials before 
him, including the explanation the assessee 
has given, or the failure of the assessee to 
give any explanation of the alleged escape- 
ment, the Income-tax Officer acting as a 
responsible man comes to the conclusion 
that income has escaped assessment he 
may say so, and once he has so decided, he 
may proceed under s. 34. In the present 
case the Income-tax Officer stated “that 
he had reason to believe” that income had 
escaped assessment and proceeded to act 
under s. 34. The English Income Tax Act 
of 1918, s. 125, which deals with re-assess- 
ment when there has been escapement to 
tax, authorizes an additional assessment if 
the surveyor “discovers” that income has 
been omitted from the first assessment. It 
has been held in England under the Eng- 
lish Act that “discovers” may mean “has 
reason to believe.” There the condition pre- 
cedent to making another assessment is 
that the surveyor shall do something—‘‘dis- 
cover.” -A discovery may be made any- 
where, in the absence of, without the 
knowledge of, and without reference to the 
assessee. In the Indian Act the condition 
precedent is that “income has escaped.” 
This implies a decision by some one (the 
Income-tax Officer in my view) that ‘income 
has escaped.” Thatin my view can only 
be a quasi-judicial decision by that Income- 
tax Officer on the lines indicated above, 
which involves giving the assesses an op- 
portunity of his being heard before the 
decision is made. In my opinion, in this 
case, the condition precedent was not ful- 
filled since there was no proper nor indeed, 
any decision by the Income-tax Officer that 
income had escaped assessment before he 
Purported to put s. 34, into operation. For 
that reason, in my opinion, the subsequent 


» 

60 
preeeedirgs in this case were 
a There will be no order as to costs. 


Khundkar, J.—I agree. 
B. K. Mukherjea, J.—I agree. 


D. Order accordingly. 


inyalid. 
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COLLIsTER AND BAJPAT, Jd. 
SUNDAR SINGH MAJITHIA— 

APPLICANT 


versus 
COMMISSIONER or INCOME-TAX— 


Opposite Party 

Income Tax Act (XI of 1922), ss. 25-A, 26-A— 
S. 25-A, if applies to division of portion of joint 
property—Application under s. 26-A—Income-taz 
Oficer, whether can go into question whether family 
was joint or not—Partnership—Firm styled as 
factory—Ownership rights of partners, if include 
factory and business buildings—Hindu Law—Parti- 
tion—Factory self-acquired property of one member 
— Distribution of shares in buiidıngs and business 
must be made by registered deed. 

Section 25-4, Income Tax Act, makes it perfectly 
clear that an order declaring separation shall only 
be paesed if (1) the members of the family have 
separated in status from each other, and (4) there 
has been a partition of all the joint family proper- 
ty. [p. 262, col. 2.] 

For the purposes of the Income Tax Act, mem- 
bers of an undivided Hindu family cannot enter into 
& partnership in respect to a portion of a joint 
property which they have partitioned among them- 


selves, while keeping the status of the family as * 


still undivided with respect tothe rest of the 
property. Biradhmal Lodha v Commissioner of 
{ncome-tax (1), followed. {p. 262, col. 1.) 

It is open to the Iicome-tax Officer to suspend 
orderson an application already presented under 
s. 26-A, Income Tax Act, by members of a Hindu 
family until the assessment ,pioceedings are held. 
If at the time of making the assessment a claim is 
made under s. 25-A, itis the duty of the Income- 
tax Officer to decide whether there has been a 
separation of members and a partition of the 
property within the meaning of sub-s. (1) of that 
section. If it is found that there has been such 
separation and partition, an order willbe passed to 
that eflect; and if it appears that a frm has been 
constituted by the separated units which have come 
into existence, the Income-tax Officer will proceed 
under s, £6 and will then register the firm upon an 
application under s. 26-A. Yara Chand-Pohu Mal 
eo of Income-taz (2), relied on. |p. 263, 
col, 2. 

Where a certain factory is the self-acquired 
property of one of the membeis of a joint Hindu 
family, the distribution of shares in the buildings as 
well asin the business and machinery among the other 
members of the jamily must be efiected by means of 
a registered instrument. 

It is improbable that the ownership rights of the 
partners of such firm would be confined to the busi- 
ness and machinery and would not include the 
building in which the business is conducted and the 
machinery is contained. [p. 261, col, 2.] 
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O. Misc. Case submitted by the Commis- 
sioner of [ncome-tax, Central and United 
Provinces, dated December 13, 1935. 

Sir Tej Bahadur Sapru and Mr. D. San- 
yal, for the Applicant. 

Mr. N., P. Asthana, for the Oppcsite 
Party. 

Coliister, J.—This ‘s astatement of a 
case by the Commissioner of Income-tax; 
Central and United Provinces under 
s. 66 (2), Inccme Tax Act. The reference 
was made at the insta ce of Sardar Bahadur 
Dr. Sir Sundar Singh Majithia, O. I. E, who 
is the head of an undivided Hindu family, 
consisting of himself and his three sons, 
The Commissicner slates that : 

“The assessee enjoys large income from properly, 
has depositsin banks and shares in ccmpanies, 
does money and grain lending business andis inter- 


ested in sugar factory styled as the Saraiya Sugar- 
Factory.” 


For several years Sir Sundar Singh was 
also a member of the Executive Council of 
the Punjab Government and drew a salary 
in that capacity. The assessment year with 
which we are concerned is 1932-33 and 
the accounting year ended with Septem=. 
ber 80, 1931. The members of this family’ 
are Jats of the Sher Gill tribe in the 
Amritsar District in the Punjab and they 
are,as we have already said, an undivided. 
Hindu family. In previous years the asses- 
sce submitted returns on the footing that 
the business of the sugar factory was a 
joint family concein, but at the assessment 
to which this case relates it was alleged 
that ihe father and the sons had divided 
this ‘business among themselves, while re- 
taining their status as a joint Hindu family 
and holding all other proporties as proper- 
ties of the Hindu undivided family. It is 
said that this partition tock place in Bep- 
tember 1981, and under, it the father receiv- 
ed a four anna share and the three sons a 
three anna share each and their mother 
received the remaining three anna share 
for life. On February 12, 1933, these five 
persos executed an instrument of partner- 
ship which is printed at p. 13 and the 
following pages of our record. On Febru- 
ary 13, an application was made to the 
Income-tax Ofticer under s. 26-A cf the 
Act for registration of the firm which was. 
said to have come into existence under this. 
decd of partnership and for separate assess- 
menton its basis. On April 18, 1933, the 
application was allowed and assessment was 
Made accordingly but on September 20, 
1933, the Commissioner set aside that 
assessment and directed that a fresh assess» 
ment be made. Accordingly on December 
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16, 1933, the Income tax Cfficer made a 
fresh assesament treating the aseessee as 
an individual and including the profits from 
the sugar factory; and the “firm” was not 
registered under s. 26-A of the Act. 

Two appea's were filed tothe Assistant 
Commissioner, one being against the refusal 
to register the alleged firm under s. 26-A 
and the other being against the assessment. 
The Assistant Ccmmissioner upheld the 
order of the (ncome-tax Officer refusing to 
register the firm, but modified his assegs- 
ment order by directing that the assess- 
ment should be that of a Hindu undivided 
family and by granting an abatement in 
respect to super-tax. Thereafter an appli- 
cation for review was preferred to the 
Commissioner under s. 33 and also an 
application under s. 66 (2) requiring the 
Commissioner to refer certain questions 
for the decision of this Court. The 
Commissioner rejected the application 
for review, but has stated a case for 
„our decision. The question referred to is as 
- follows : 

“In all the circumstances of this case, having 
regard to the personal law governing the assessee 
and the requirements of the Transfer of Property 
Act (IV of 1882) and the Stamp Act {II of 1899), 
has the deed of partnership(Appendix A) dated 
February 12, 1938, brought into existence a 


genuine firm entitled to registration under the 
provisions of s. 26-A of the Act.” 


Two alternative positions were taken by 
the assessee, one being on the basis that 
the sugar factory was self-acquired property 
of Sunder Singh and the other being that 
it was joint ancestral property until it 
was partitioned preparatory to the deed of 
partnership. 

The Commissioner, in agreement with the 
view expressed by the Assistant Commis- 
sioner, is of opinion that if the sugar factory 
was the self-acquired property of Sir Sundar 
Singh, the distribution of shares on his 
part among his sons and his wife required 
to be effected by a registered instrument 
and that, if it was joint family property, the 
partition was ineffectual on the ground that 
the shares allocated thereunder, being 
unequal in extent, were nct legal shares as 
- sanctioned by the Hindu Law. 

We will first consider the matter on the 
hypothesis that the sugar factory was the 
self-acquired property of Sir Sundar Singh. 
Learned Counsel for the assessee concedes 
that, if Sir Sunder Singh owned immovable 
property and if he wished to include others 
in that.ownership and if in pursuance of 
such wisk he transferred shares in the 
immovable property by distfibution among 
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his sons and his wife, a registered instru- e° 
ment was necessary; but he pleads that 
in fact no immovable property was 
transferred. He contends that what was 
conveyed to each son and to the wife was 
ashare in the machinery and the business 
only, the building or buildings being 
placed at the disposal of this ownership for 
the purpose of carryiug on the business; the 
title in such building or buildings was 
reserved to himself by Sir Sundar Singh. 
We are referred to certain clauses in the 
deed of partnership at p. 13. Itis there 
recited that: 4 

“Where as the firet party has set up machinery for 
manufacture of sugar and extraction of essential 
oils in his estate m the Gorakhpur, District at vil- 
lage Saraiya ..and sugar and essential oils are manu- 
factured there...” 

And further on it stated that: 

“All the parties to this deed have already entered 
into a partnership to work the aforesaid sugar and 
oil manufacturing machinery and to carry on the 
business of manufacturing sugar and essential oils 
andto do any other business that all of them may 
agree to carry on for profit.” < 

It is emphasized that there is no men- 
tion of buildings in this instrament. 
Learned Counsel for the department con- 
cedes that in India machinery is nut treated 
as immovable property; but he main- 
tains that a sbåfe in the buildings also 
wag transferred to each son and to the 
wife. Condition No. 2 of the deed of part- 
nership refers to “the shares of the afore- 
said parties in the capital and we have 
to determine whether the capital, so re- 
ferred to, was intended to include any 
immovable property such as would attract 
the provision 8 of ` s. 128, Transfer of Pro- 
perty Act. As we have already said, the firm 
is styled: “the Saraiya Sugar Factory. 
Having regard to the ordinary meaning of 
“factory”, it seems to us improbable that the 
ownership rights of the partners of this firm 
would be confined to the business and 
machinery and would not include the build- 
“ing in which the business 1s conducted and 
the machinery is contained. The assess- 
ment order of April 18, 1933, relating to 
the Saraiya Sugar Factory shows that 
depreciation was claimed, and an allowance , 
was made by the Income-tax Officer on 
this account not only in respect to machinery, 
plants, wagons and furniture, but also in 
respect to buildings. The amount 80 
allowed in respect to buildings was 
Rs. 5,058: vide page 23 of our record. No 
objection was apparently made that the 
buildings did not form part of the property 
of the frm. but belonged exclusively to Sir 
Sundar Singh, and presumably, therefore 
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depreciation had been actually claimed on 
tbis account as well as under other heads. 


Itis true that the partnership deed does 
not specifically mention buildings, but we 
are clearly of opinion that, since deprecia- 
tion on account of buildings was claimed 
by this “firm”,it must be held that, if the 
sugar factory was the self-acquired pro- 
perty of Sir Sundar Singh, shares in the 
buildings as well as io the business and 
machinery were distributed among the 
sons and wife of the owner. And such 
distribution could only be effected by 
means of a registered instrument. We will 
now examine the matter on the assumption 
that the factory was joint family property 
until it wag partitioned for the purpose of 
entering into a partnership. Learned 
Counsel for the Department concedes that, 
if it was joint family property, no ques- 
tion of the Transfer of Property Act or 
of the Stamp Act will arise. He also 
concedes that there is nothing in the 
Hindu Law to prevent ajoint family from 
partitioning a portion only of the property 
while retaining the status of an undivided 
family and keeping the rest of the property 
joint. He further concedes that there may be 
a partition of property in unequal shares 
by agreement between the “Members of the 
family. But he strenously pleads that for the 
purposes of the Income Tax Act members of 
an undivided Hindu family cannot enter 
into a partnership in respect to a portion 
of a joint property which they have par- 
titioned among themselves. In the present 
case the status of the family is admittedly 
still undivided and the rest of the property 
—apart from the sugar factory—is still 
joint, Now s. 25-A (1), Income Tax Act, 
provides that : 

“Where, at the time of making an assessment under 
s. 23, it is claimed by or on behalf of any member 
of a Hindu family hitherto assessed as undivided 
that a partition has taken place among the members 
of such family, the Income-tax Officer shall make 
such inquiry thereintoas he may think fit, and if 
he is satisfied that a separation of the members of 
the family has taken place and that the joint family 
propertyhas been partitioned among the various 
members or groups of members in definite portions, 
she shall record an order to that effect : 

Provided that no such order shall be recorded 


until notice of the enquiry have been served on all 
the members of the family.” : 


Pla (3) of that section provides 
at: 

“Where such an order has not been passed in 
respect of a Hindu family hitherto assed as undi- 
vided, such family shall be deemed, for the purpo- 
Firs a this Act, to continue tobe a Hindu undivided 
emily. 


In our opinion, the language of this sec- 
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tion makes it perfectly clear that an order 
declaring separation shallonly be passed 
if (1) the members of the family have sepa- 
rated in status from each other, and (2) 
there has been a partition of all the joint 
family property. In Biradhmal Lodha v. 
Commissioner of Income-taz (1), it was held 
by a Bench of this Court that s. 25-A, 
Income Tax Act, has no application in the 
case of a partial division of a joint family 
property. At p. 509*, Bennet, J. observed : 

“I consider that..... s. 25-A, does: not refer to a 
case like the present where there is an allegation - 
that there was no partition in the joint family but 
there was merely a division of a particular portion 
of the joint family property among the various 
members, Therefore, the answer to the first ques- 
tion is inthe negative, and that in the case ofa 
partial division ofa joint family property s. 25-A, 
has no application.” 

Similarly at p. 519*, Niamatullah, J. said : 

“Whether the transaction bestyled as one of partial 
partition of the family property or as transfer of 
part of the family property, s. 25-A, Income Tax 
Act does not, in my opinion, apply. -That section 
contemplates a cage in which a disruption of the 
family occurs, so that a jointfamily, as such, ceases 
to exist and no property previously belonging to it 
retains the character of joint family property.” 

If we may respectfully say so, we are in’ 
full agreement with that view and we are 
of opinion, that in the cirevmstances of the 
case before us, the family continues to be 
a single unit for the purposes of assessment 
under the Income Tax Act. Sir Tej Bahadur 
Sapru, on behalf of the assesses, has argued 
that, as soon as the application for regis- 
tration was made on February 13, 1933, 
under s. 26-A, it was the duty of the 
Income-tax Officer to register it forthwith ; 
it was not open to him to make any in- 
quiry as to the validity of the firm for the 
purposes of the Income Tax Act. This argu- 
ment is founded onthe mandatory terms 
of r.4 of the Rules of the Board of Inland 
Revenue issued under Notification No. 3-1, T., 
dated April 1, 1922, as subsequently 
amended. That rule reads as follows : 

“(1) On the production of the original instrument 
of partnership or onthe acceptance by the Income- 
tax Officer of a certified copy thereof, the Income- 
tax Officer shall enter in writing atthe foot of the 
instrumentor copy,as the case may be, the follow- 
ing certificate, namely: This instrument of partner- 
ship (or this certified copy of an instrument of part- 


nership) has this day been registered with me, the 
Income-tax Officer, for 

in the province of under cl, (14) of s. 2, 
Inceme Tax Act, 1922. This certificate of registra- 
tion has effect from the day....... ..of April 19...up 
to the day of March 31,19 |, 

12; The certificate shall be signed and dated by 
the Income-tax Officer who shall thereupon return 
to the applicant the instrument of partnership or 

() 56 A 504; 153 Ind. Cas, 722; AI R1934 AH. 
217; (1934) A L J 1213; 7 R A 574 (2). 

*Pages of 56 A.—[Ed.] 
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the certified copy thereof, as the case may be, and 
shall retain the copy or duplicate copy thereof.” 

We are unable to accept the contention of 
the learned Counsel. Section 26-A of the Act 
provides that : 

“(1) Application may be made to the Income-tax 
Officer on behalf of any firm, constituted under 
an instrument of partnership specifying the indi- 
vidual shares of the partners, for registration for 
the purposesof this Act and of any other enactment 
forthe time being in force relating to income-tax 
or super-tax, 

(2) The application shall be made by such person 
or persons, and at such times and shall contain 
such particulars and shall be in such form, and be 
verified in such manner, a2 may be prescribed ; and 
it shall be dealt with by the Income-tax Officer in 
such manner as may be prescribed.” 

Rule 2 under the Notification already 
mentioned prescribes that such application 
shall ordinarily be made before the income 
of the firm js assessed. The words in s. 26-A 
(1), “for the purposes of this Act and 
of any other enactment for the time being 
in force relating to income-tax or super- 
tax” would seem to indicate that the In- 
come-tax Officer should not register a firm 
upon receipt of an application under that 
section if he has reason to think that it 
is not a firm such as is recognized by 
the Act. That the Income-tax Officer has 
authority to refuse to register an instru- 
ment of partnership is further proved by 
the fact that under s. 30 there is a right 
of appeal against such refusal; and if regis- 
tration has been wrongly allowed, the 
Commissioner has the power to set aside 
that order under s. 33, In Tara Chand- 
Pohu Mal v. Commissioner of Income-tax 
(2) the assessee had been assessed up to 
1928 29 as a joint family, but during the 
1929-30 proceedings a member of the 
family applied on May 17, 1929, for the 
registration of the family as a firm alleged 
to have been constituted under an instru- 
ment of partnership, dated January 4, 
1929. A separate claim was not put into 
the effect that the Hindu undivided family 
had disrupted. The Income-tax Officer 
registered the firm without holding any 
inquiry as to whether the family had actual- 
ly effected a partition but at a subsequent 
assessment the Income-tax Officer found 
that the status of the assessees was, in fact, 
that of a joint Hindu family. It was held 
by a Bench of the Lahore High Court that 
it was open to the Income-tax Officer to go 
into the question whether the family wag 
joinor not, as it is an issue of fact, and 
that a wroug decision in the previous year 


a A 1R°1936 Lah, 836; 167 Ind. Oas. 775;9R L 
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by the Income-tax Officer could be corrected « 
in a subsequent year. 
Section 26-A comes after s. 25-A. and 
s. 26, and we think that it is open to the 
Income-tax Officer to suspend orders on an 
application already presented under S. 26-A. 
by members of a Hindu family until the 
assessment proceedings are held. If at the 
time of making the assessment a claim ie 
made under s. 25-A, it isthe duty of the 
Tncome-tax Officer to decide whether there 
has been a separation of members and a 
partition of the property within the mean- 
ing of sub-s. (1) of that section. If it is 


‘found that there has been such separation 


and parition, an order will be passed to that 
effect; and if it appears that a firm has been 
constituted by the separated units which 
have come into existence, the Income-tax 
Officer will proceed under s. 26 and will 
then register the firm upon an application 


- under s. 26-A. In the present case no claim 


was made under s.25-A. Nor could such 
claim legally be made in view of the fact 
that there had been a partition of a portion 
only of the joint property and the status of 
the family remained undivided. Therefore 
under sub-s. (3) of s. 25-A, the family will 
be deemed, for the purposes of the Act, to 
continue to be a Hindu undivided family 
and will be assessed as a single unit and 
for the constitution of a firm there must 
be more than one unit. The application 
for registration under s. 26-A was rightly 
disallowed. 

Our answer to the question formulated 
by the learned Commissioner is in the 
negative. We direct that a copy of our 
judgment under the seal of the Oourt and 
the signature of the Registrar be sent to the 
Commissioner. The Department is entitled 
to the costs of this reference. The hearing ' 
of the case has lasted for more thana day. 
The Oounsel for the Department will file his 
certificate within six weeks. 


s. Answer in the negative. 
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Wort, Ac. O. J, AND MANOHAR LALL, J.e 
MAKSOOD ALAM AND OTHBRS— 
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— RESPONDENTS 
Tort—Damages, suit for — Damageto be recovered 
must necessarily follow from action of defendant— 
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Complaint by defendant against plaintiff under 
s. 144, Criminal Procedure Code (Act V of 1898)— 
Plaintiff's brick-making ceasing as result—Rainfall 
damaging bricks and fuel during inactivity—Suit by 
plaintiff for damages—Damage held was too remote 
and could not be recovered. 

Poth as regards actions in contract and tort, the 
damage which can be recovered by the plaintiffs is, 
damage which necessarily flows, from the breach in 
the case of a contract, or from the action of the defen- 
dants in the case of a tort. 

The claim hy the plaintiff in the case was for 
damages against the defendant for setting the 
machinery of the law in motion by filing a complaint 
.or information under s, 144 of the Criminal Procedure 
Code. As a result of the action of the defendant, the 
Police stepped in, caused the plaintiff's brick-making 


to cease, and during the time of inactivity, there was a. 


considerable fall ofrain which damaged, not only the 
bricks, which were in the course of being made, but 
also thefuel which was used in burning them : 
Held, that neither could the defendants have con- 
templated damage by rain as the result of their 
action, which the plaintiffs alleged, nor could it be 
said that the damage by rain necessarily flowed from 
the action of the defendants. The damage was too 
remote,and the action of the plaintiffs could not be 
sustained. Hobbsa v. L &S. W. Ry. Co., (L, referred 


to, 

L. P. A. from a decision of the Hon'ble 
Mr. Justice O. M. Agarwala, dated November 
wie in Second Appeal No. 1003 of 

The Advocate-General and Mr. T. K. 
Prasad, for the Appellante. 

Messrs. S. M. Mullick and C. P. Sinha, 
for the Respondents. 


Wort, Ag. C. J.—The brevity of my judg- 

ment in this case shows no disrespect to 
my learned brother Agarwala from whose 
decision the appeal is preferred. The claim 
by the plaintiff-respondents in the case was 
for damages against the defendant-ap- 
pellants for setting the machinery of the 
law in motion by filing a complaint or 
information under s. 144 of the Oriminal 
. Procedure Code. It would appear that 
the pro forma defendant had given a grant 
of land to the plalntiffs for the purpose 
of making bricks. It was alleged by the 
contesting defendants that the plaintiffs 
had, in the course of their brick-making, 
encroached upon the land which was that 
of aMuhammadan grave yard. It was in 
those circumstances that the proceedings 
*to which I refer were brought into exist- 
ence. 

There were a number of points which 
could rightly have been raised in «the 
Ccurts below, for instance, whether reason 
able and probable cause existed; there 
was also the questicn whether there was 
any evidence in the circumstances of the 
care that the action of the defendants was 
malicious, But those questions were not 
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gone into before my learned brother 
Agarwala and therefore not open to the 
parties in tbis Court. l 

Two questions were, however, raised; 
One was that, as the plaintiffs had not 
proved the precise terms of the informa- 
tion given by the defendants, the action 
would necessarily fail. That has not been 
pressed before us, and I think rightly so, 
because there is no substance in the point. 

The other question raised, that is, the 
remoteness of the damage, is a material 
point and raises a question ‘which must 
be decided by this Court. I have the 
misfortune of disagreeing with my learned 
brother Agarwala with regard to this 
matter. Mr Justice Agarwala has held 
that the argament, that the damage caused 
in the circumstances of the.case arose by 
vis-major and did not necessarily flow 
from the action of the defendants, could 
not be sustained. I say and repeat that 
I have the misfortune of disagreeing 
with the learned Judge on that point. I 
should have stated in order to make the 
matter clear that what happened was that 
as a result (so itis alleged) of the action 
of the defendants the Police stepped in, 
caused the plaintiffs’ brick-making to cease, 
and during the time of inactivity, there 
was a considerable fall of rain which 
damaged, not only the bricks, which were 
in the course of being made, but also 
the fuel which was used in burning them. 
There was some argument as to when 
this damage was caused; whether it was 
caused during the pendency of the pro- 
ceedings before the Magistrate and there- 
fore was the result of the Magistrate’s 
erder, or whether it was caused immedi- 
ately after the Police came on the scene 
and therefore was the result of their 
action. But these points are scmewhat 
obscure, and for the reasons which I have 
already stated do not arise. Now, both 
as regards actions in contract and tort 
the damage which can be recovered by 
the plaintiffs in damage which necessarily 
flows, from the breachin the case of a 
contract, or from the action of the de- 
fendants in the case of a tort. This 
question is one of.some difficulty in most 
cases, but I think it is quite clear in 
this case that meither could the defendants 
have contemplated damage by rain as 
the result of their action, which the 
Plaintiffs alleged, nor could it be said 
that the damage by rain necessarily 
flowed frem the action of the defendants. 
When put in that form it seems to me 
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that the point is clear and J have no- 


hesitation in coming to the conclusion, 
although with great respect to the decision 
of the learned Judge Mr. Justice Agar- 
wala. The damage which I have described 
is the only damage claimed, and, as my 
view is that that damage was too remote, 
the action of the plaintiffs could not be 
sustained. 

The appeal, therefore, would be allowed 
and the action dismissed with costs 
throughout. 

Manohar Lall, J.—I agree. 

The argument of the plaintiffs in the 
present case is completely negatived by 
the observations cf Cockburn, C. J. in Hobbs 
v. L. & 8. W. Ry. Co. (1), where the claim 
of the plaintiff who sought to recover 
damages for a cold which his wife had 
caught by walking in the rain at night, 
due to the defendants compelling the 
family to get out ata wrong station was 
defeated on tke basis of the rule of law 
stated in these words (Blackburn, J. and 
Mellor, J. agreeing). 

“You must have something immediately flow out 
of the breach of contract complained of, something 
immediately connected with it, and not merely con- 
nected with it through a series of causes interven- 


ing between the immediate consequence of the breach 
of contract and the damage or injury complained 
of." 


= 7 Aen Appeal opiy d. : 
(1) (1875 lat p 117; 44 L JQ B 49; 32 L 
350 aa Wee son i To 


RANGOON HIGH COURT 
Second Civil Appeal No. 125 of 1937 
August 5, 1937 

MAORNEY, J. . 
Y. M. BHOLAT—AppeLuan 
versus 
M. E. MOTALA— RESPONDENT. 

Accounts—Mutual accounts—Essentials—Solitary 
instance of deposit by defendant in plaintiff's ac- 
count—Held, there were no reciprocal dealings and 
account not mutual, 

A mutual account means not merely where one 
of two parties has received money and paid it on 
account of the other, but where each of two parties 
has received and paid on the other's account. In 
such an account there must be reciprocity of dealings 
between the two parties. Each must enter into re- 
lation with the other in the same manner as the 
other enters into relation with Bim. Without this 
there can beno mutuality, no reciprocity. S 

A solitary instance of a deposit by the defendant 
to his credit in the account opened in his nane by 
the plaintiff being the only occasion on which he is 
in a position of being able to make a demand on 
the plaintiff, is not enough to show that there 
were mutual and reciprocal dealings between them. 
The account cannot be described as mutual. 


Y. M. BHOLAT D, M. B. MOTALA (RANG) 


265 
Ebrahim Ahmed v. Abdul Haq (D, Phillips v. 
Phillips (2) and Tea Financing Syndi-ate, Ltd. v. 
Chandra Kamal (3), relied on. 

` B. 0. A. against the decree of the District 
Court, Myingyan, in C. A. No. 4 of 1936. - 

Mr. F. S. Doctor, for the Appellant, 

Mr. K.C. Sanyal, for the Respondent. 

Judgment —The defendant-respondent 
M. E. Motala was employed by the plain- 
tiff-appellant Y. M. Bholat as manager in 
his business at Pakokku during the year 
1932.7 In the accounts of the firm there 
was kept an account showing the transac- 
tions of M. FE. Motala with the firm. The 
entries consist of debts against Motala 
where he has drawn money for his own 
use from the firm and credits consisting of 
Rs. 60 a month which was the salary paid 
to bim by the firm with the addition of one 
credit of Rs. 615-4-0 on May 11, 1939, 
Between May 11, 1932 and July 15, 1932, 
the account showed a creditin favour of 
M. E. Motala. On no other occasion either 
before or after this did the account show 
such a credit. At the end of the year the 
debit against Motala was Rs. 462-10-0. It 
appears that the defendant-respondent 
Motala then left his employment and was 
succeeded by another manager or agent 
Muhammad {Koliya. After he handed over, 
Motala desired Koliya to give him some 
money for his travelling expenses. Koliya 
refused to do this and pointed out that 
Motala already owed over Rs. 400. On 
his arrival at Rangoon, Motala approached 
the plaintiff’s father and obtained from him 
Rs. 200. The father wrote to the firm at 
Pakokku explaining what he had done, but 
no entry in the plaintiff's account was 
made in respect of this sum of money 
until July 26, 1933. Motala evidently 
returned from India somewhere about that 
time. It was found that his services were 
required by the plaintiff to explain the 
accounts to the Income-tax Officer, and the 
accounts show that Motala earned salary 
from August 15, 1933, antil September 30, 
1933. After that it seems Motala was 
employed by the plaintifi's father. Tne 
account of Moiala with the plaintiff for 
the year 1933 shows two small charges 
dated February und April in addition to the 
Rs. 200 already mentioned, a sum of Rs, v5 
cash. taken, on August 28, and further 
sums taken during October. The account 
ends with an entry for stitching charges 
of Motala’s clothes, Rs. 8-4-0, and the 
balance said to be due from Motala on 
December 31, 1933, was Rs. 673-4-0. On 
August 17, 1936, the plaintiff-appellant filed 
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sum of money. i 

The defendant pleaded that the suit 
was barred under Limitation Act. He 
admitted that when the account was 
balanced at the end of 1932, there was, shown 
to be an amount of Rs. 462-10-0 against 
him. He admitted that he worked for the 
plaintiff from August 15, to September 30, 
1933, not in his former position as manager 
or agent but as a temporary clerk to settle 
the accounts before the Income-tax Officer. 
He denied that he had taken the other 
advances set out in the accounts of 1933 
aud admitted having received Rs. 200 from 
the plaintiff's father but alleged that that 
was a bonus due to him and he contended 
that there was nothing payable by him to 
the plaintiff. Actually he claimed that the 
plaintiff owed him a sum of money on 
account of some bonus, but this claim 
apparently was not pressed. 

The Township Court of Pakokku which 
tried the case found that the suit was not 
barred by Art. 85,:Limitation Act, as the 
account in question was a mutual, open 
and current account where there had been 
reciprocal demands between the parties. 
Tt further held that the account was not 
closed at the end of 1932 but continued 
throughout 1933. However it found that 
the only items proved against the defen- 
dant for the year 1933 were the sums of 
Rs, 200 and Rs. 30 shown as advances to 
him. Strangely enough, however, it dis- 
allowed a credit of Rs. 70 shown by the 
plaintiff to be payable to the defendant and 
granted a decree for Rs. 602-10-6. 

Against this decree, the defendant-res- 
pondent appealed to the District Court. 
The District Court found that the account 
was not such an account as is referred to in 
Art. 85, Limitation Act, and that even assum- 
ing that it was such, it was quite clear 
that the account had been finally closed at 
the end of December 1932. Consequently 
the suit was barred by limitation. As 
regards the sum of Rs. 200, that had been 
paid in February 1933, and the claim, 
therefore, was barred. As regards the 
Rs. 30, the learned District Judge accepted 
the defendant-respondent’s contention that 
it.had been paid to cover his expenses to 
go to Pyinmana in connection with the 
income-tax enquiry on behalf of the plain- 
tif, Oonsequently the appeal was allowed. 
The cross-objection in respect of the amount 
which the trial Court had not decreed out 
of the plaintiff's claim was dismissed, The 
plaintiff has now filed the present appeal 
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in this Court aud asks for a decree not for 
the amount for which he originally sued 
but for the amount decreed by the Town- 
ship Court, namely Rs. 602-10-6. i 

The question arises whether the account 
referred to is a mutual, open and current 
account where there had been reciproċal 
demands between the parties. The ques: 
tion of what is such a mutual account was 
fully discussed in Ebrahim Ahmed v. 
Abdul Huq (1) where the dictum of Vice- 
Chancellor, Sir G. J. Turner in Phillips v. 
Phillips (2) was quoted : 

“I understand a mutual account to mean, not 
merely where one of two parties has received 
money and paid it on account of the other, but 


where each of two parties has received and paid on 
the other's account.” 


The dictum of Vice-Chancellor Turner 
was more fully quoted in Tea Financing 
Syndicate, Lid. v. Chandra Kamal (3). It 
is quite clear that in such an account there 
must be reciprocity of dealings between 
the two parties. Each must enter into 
relation with the other in the same man- 
ner as the other enters into relation with 
him. Without this there can be no mutuality, 
no reciprocity, 

Now, as I have already indicated in the 
present case, the only occasion on which 
the defendant-respondent had been in the 
position of being able tomake a demand 
on the plaintiff was after the deposit of 
the Rs. 615-4-0. We do not know how that 
deposit came to be made or what were the 
circumstances. It isthe only instance in 
which a deposit was made by the defen- 
dant and in my opinion this solitary instance 
is not sufficient to show that the account 
was amutual account. It may have been, 
and probably was, a mere matter of con- 
venience for the defendant to deposit this 
amount of Rs. 615-4-0 with the plaintiff, 
At that time he was very considerably in 
debt with the plaintiff owing nearly Rs. 400 
and -immediately after making this de- 
posit which put him in credit to the extent 
of about Rs. 250 he very quickly withdrew 
Rs. 166, so that, even with the credit of 
salary for May, after a further withdrawal 
of Rs. 100 at the end of June, there was 
only a balance of Rs. 45-4 0 in his favour, 
It cannot be maintained that the existence 
of this solitary credit shows that there were 
nfitual and reciprocal dealings between 
the parties. However, even if there were, 


co 5 L B R 149; 27 Ind. Oas. 879; A IR 1915 


B 148;. 

(2) (1852) 68 E R 598; 9 Hare 598. 

(3) 58 O 575; 120 Ind. Cas. 714; A I'R 1929 Oal. 
641; Ind. Rul. (1930) Cal. 74. 
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1 think that the learned District Judge was 
tight in concluding that the account was 
finally closed at the end of 1932. 

There can be no doubt that at that time 
the defendant finally vacated his position 
as manager at Pakokku. lf he returned 
and worked during August and September, 
it was obviously for some temporary pur- 
pose. In fact the plaintiff's present agent 
Koliya strenuously denies that the defen- 
dant was ever engaged again and he 
explains the existence of the credits of 
Rs. 30 and Rs. 60 for August and Septem- 
ber by saying that they were made because 
Motala was a relative and an old employee. 
M. H. Bholat, the father of the plaintiff, 
states’ that when the defendant took the 
Rs. 200 from him, the defendant told him 
that he was coming back to work for the 
firm at Pakokku and that the Rs. 200 
could be deducted from his wages later on 
when he came back. I find it very hard 
to believe this statment. The circum- 
stances seem undoubtedly to show that 
there was no intention of re-employing the 
defendant. What does appear to be more 
likely was that the defendant was to work 
for the plaintiff's father on his return.’ In 
cross-examination M. H. Bholat says: 

“The defendant said to me ‘I will return in three 
months and enter your employ again.’..,. With 
that I advanced him the Rs. 200....... After 
his return to Burma I sent the defendant back 
to Pakokku and after he had stayed at Pakokku 
I sent defendant to Myingyan to supervise my busi- 
ness there.” 

We are informed by the agent of the 
plaintiff that after the account had been 
closed at the end of 1932 he refused to 
make any advances to the defendant. This 
surely definitely shows that the account 
was closed. Further, if it was still regarded 
as open, I cannot understand why the 
advance of Rs. 200 which was given to the 
defendant in February 1933 should not have 
been debited against him until July. The 
infermediate entries of February and April 
cannot be taken into account because as 
was pointed out by both the lower Courts 
they have not been proved. It was essential 
in the circumstances of this case to produce 
evidence explaining them and this the plain- 
tiff has not done. Because the account has 
been re-opened we cannot assume that it, 
was always open. In fact to re-open an 
account it must have been closed. It was 
quite natural, supposing that the defen- 
dant was employed temporarily for a short 
time in 1933, that the account should be re- 
opened to show tne credit of the salary 
paid to him. 
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Another point is that whatever might 
be thought of the account of 1932 the 
account of 1933 could by no possibility, be 
deemed to be a mutual account. There 
was here obviously no reciprocity. As 
regards the entries in the account on and 
from August 28, 1933, which is the date 
of the next entry after the entry in regard 
to Rs. 200 the credits amount to Rs. 160 
and the debits to Rs. 150 odd, so that there 
would be nothing payable by the defen- 
dant- respondent even if these entries are 
accepted. For these reasons I see no 
reascn to interfere with the decree of the 
learned District Judge and this appeal is 
dismissed with costs. 


D. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Civil Miscellaneous Case No. 431 of 1937 
April 26, 1938 
COLLISTRR AND BAJPAT, JJ. 
KALYAN SINGH —APPLIOANT 


versus 
AJUDHYA PRASAD—Oppositg 
Party 

U. P. Agriculturists’ Relief Act (XXVII of 1934), 
s. 6—Sectzon, whether retrospective—If interferes with 
substantive rights — Words “decree and “first ap- 
plication for execution”, meaning of. 

It is well-established that nobody has a vested 
right in procedure, and statutes of limitation, as 
distinguished from statutes of prescription, are 
generally regarded as Actsregulating procedure and 
would govern all proceedings from the moment of 
their enactment even though the cause of action 
might have accrued before the Acts came into exis- 
tence. Lal Mohan Mukerjee v. Jogendra Chander Roy 
(1) andIn the matter of Ratansi Kalianji (2), relied 


on. 

Section 6, U. P. Agriculturists' Relief Act, does 
curtail the limit of time prescribed for execution by 
s. 48, Civil Procedure Oode, butno substantive rights 
seem to have been interfered with by the enactment of 
s. 6, and in tho absence of any hardship or injustice 
the provisions of the section have to be construed re- 
trospectively. 

The word “decree” appearing in s. 6 applies both 
to decrees passed prior to the commencement of the 
Act and after it, and the words “first application for 
execution” occurring in the same section also apply 
to “first applications for execution” made before or 
after the commencement of the Act, 

C. Mise. Case on reference submitted by 
the Munsif, Tilhar, dated May 14, 1937. 

Bajpai, J—This is a reference by the 
Munsif of Tilhar through the District Judge 


. of Shahjahanpur on two questions of law 


on which the Court below entertains a 
reasonable doubt and they have been sub- 
mitted to us for our opinion. The facts are 
that one Kalyan Singh held a simple money 
decree, No. 939 of 1929 of the Small Cause 
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Court of Tilhar against Ajudbia Prasad. 
Tbe first application for execution-of the 
decree was made on March 11, 1932, and 
the application which has given rise to the 
present reference is an application for exe- 
cution dated March 19, 1937, and execu- 
tion is sought by attachment and sale of 
the agricultural produce of Ajudbia Pra- 
sad, the judgment-debtor. Presumably the 
decree has been kept alive. Ajudhia Prasad 
has objected, and his contention is that he 
is an agriculturist within the meaning of 
the U. P. Agticulturists’ Relief Act, Local 
Act XXVII of 1934, and under s. 6, no decree 
passed by a Civil Court against an agri- 
culturist shall be executed by attachment 
or sale of agricultural produce after a 
pericd of four years calculated from the 
date of the filing of the first application for 
execution. As we said before, the first 
application for execution was made on 
March 11, 1932. and the present application 
dated March 19, 1937, has been filed more 
than four years after the trst application 
and is for attachment and sale of the agri- 
cultural produce of the judgment debtor. 
The learned Munsif has therefore asked us 
to give an opinion on the following two 
points: à 

“(1) Whether s. 6, Agriculturists’ Relief Act, 
only applies to decrees passed after the commenze- 
ment of the Agriculturists’ Relief Act or also to 
decrees passed prior to ite commencement ? 

(2) Whether the ‘first application for execution’ 
referred to in s. 6 means the first application for 
execution made after the commencement of the 
Agriculturists’ Relief Act or the first application 
for execution of the decree whether made before or 
after the commencement of the Agriculturists’ 
Relief Act ?" 

It seems that it was argued before the 
Court below by the decree holder that the 
operation of s. 6 was limited to decrees 
passed ufter the commencement of the Act 
and the first application for execution men- 
tioned in the section applied to the first 
application after the commencement of the 
Act, and the argument seems to be based 
on the principle that the Legislature has 
no authority to pass a law which may have 
the effect of curtailing or divesting ves‘ed 
rights. The learned Munsif is of the opinion 
that the section applies both to decrees 
passed prior to the commencement of the 
Act and after it and thai the “first applica- 
tion for execution” referred to in s. 6 means 
the ‘first application for execution made 
after the commencement of the Act.” He 
holds the view that proviso No. 2 ofs.6 
makes a reference to s. 5 which applies both 
to decrees passed prior to the commeuce- 
ment of the Act and also after it and that 
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gives a clear indication that s, 6 was in- 
tended to apply to all decrees whether 
passed before or after the commencement of 
the Agriculturists’ Relief Act, but the ex- 
pression “first application for execution” in 
s. 6 cannot be given a retrospective effect 
because that would have the effect of cur- 
tailing the valuable period of limitation. 

The word “decree” and the phrase “firat 
application for execution” occurring in s. 6 
are nos qualified by any limitations and 
are general in their application: the section, 
as it reads, would apply to ‘‘all decrees" 
and to “ali first applications for execution,” 
and the only question that we have got to 
decide is whether we ought to impose any 
limitaticns by reagon of any well recognized 
principle. Now it cannot be denied that 
the legislature has full authority fo pass 
retrospective laws even tothe divestment 
of vested rights: but when it intends to do 
so, it must do so by clear expression or 
unmistakable indication on the face of the 
law itself. It was held in Lal Mohan 
Mukerjee v Jogendra Chunder Roy (1), by 
a Bench that : 

“The provision of an Act which creates a new 
right cannot in the absence of express legislation 
or direct implication, have a retrospective effect.” 

In the absence of any such guides to 
the ascertainment of the intention, the pre- 
sumption is that a statute depriving the sub- 
ject of a vested right is not retrospective. 
Maxwell in his book on the Interpretation 
of Statutes, Edn. 7, p. 1 7 says that: 

“Every statute which takes away or impairs 
vested rights acquired under existing laws or pre- 
judicially affects the legal character of past trans- 
actions by creating a new obligation attaching a 
new disability or imposing a new duty must be 
presumed to be intended not to have a retrospective 
operation. 

Such a presumption, however, does not exist 
where a statute is remedial and merely affects the 
procedure in Oourts of justice, and where its 
language in terms applies to all action, whether 
before or after the Act, the new procedure may be 
retrospectively applied, but where the change in 
procedure is complicated by the divestment of pre- 
existing right, the presumption against its retros- 
pectivity revives in its full strength: see the 
‘observations of Westropp, ©. J. in In the matter 
of Ratanst Kalianji (2), at p. 1804." 

It is well-establisned that nobody has a 
vested right in procedure, and statutes of 
limitation, as distinguished from statutes 
of prescription, are generally regarded as 
Acts regulating procedure and would govern 
all proceedings from the moment of their 
“enactment even though the cause of action 
might have accrued before the Acts came 
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into existence. Section 6, Agriculturists’ 
- Relief Act, when it says that a decree shall 
not be executed by attachment or sale of the 
agricultural produce of an agriculturist 
judgment debtor after a period of four 
years frcm the date of the filing of the 
first application for execution, does curtail 
the limit of time prescribed for execution 
by s. 48, Civil Procedure Code, which says 
among otter things that no order for the 
execution of a decree shall be made upon 
any fresh application presented after the ex- 
piraticn of 12 years from the date of the 
decree sought to be executed. A litigant hag 
no vested right in any pericd of limitation 
and a suit or proceeding is ordinarily 
governed by the law of limitaticn which is 
actually in fcrce at the time when it is 
instituted, and in the absence of any hard- 
ship or injustice the provisions of the sec- 
tion under discussion have to be construed 
retrospectively. All that has been enacted 
is that if a decree holder wants to execute 
his decree by attachment or sale of the 
agricultural produce of an agriculturist 
judgment: debtor, he must apply within four 
years of the “first application for execu- 
tion.” Any other remedy by way of execu- 
tion and which might be taken within the 
limit of 12 years prescribed by s. 44, Civil 
Procedure Ucde, still remains intact, It is 
to be observed that this limit of 12 years 
also cccurs in a prccedural Act, and thus 
no substantive rights seem to have been in- 
terfered with by the enactment of s. 6, 
Agriculturists’ Relief Act. Like thelearned 
Munsif, we are of the opinion that the 
word “decree” appearing in s 6 applies 
both to decrees passed prior to the com- 
mencement of the Act and after it, and 
unlike the learned Munsif we are of the 
opinion that the woid “first application for 
execution” cccurring in the seme section 
also apply to “first applications for execu- 
tion” made before or after the commence- 
ment of the Act, and these are our answers 
to the two questions 1eferred to us. 

8. Answered accordingly. 

PATNA HIGH COURT 
Appeal from Original Order No. 129 of 
1937 
July 21, 1938 
Wort, Ag. C.J, AND MANOBAR LALL, J. 
JAGDEO SAHU AND crnyrs— LEOREE- | 
HoLpERs— APPELLANTS 
versus é 
Firm BHIMRAJ BANSIDHAR— i 
RESPONDENT 
Civil Procedure Code (Act V of 1908), se. 73, 115— 
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In execution a sum attached and brought into Court 
by one decree-holder —Court declining toorder rate- 
able distribution in favour of other decree-holder who 
had also taken out execution, on ground that sum was 


not assets in hands of Court--Sum held assets cap- 
able of distribution. 


in execution proceedings, the Court directed that 
the sum which had been brought in the Court under 
an attachment taken out by the decree-holder should 
be paid to him and declined to order rateable dis- 
tribution in favour of another decree-holder of the 
same judgment-debtor who had taken out execution 
prior to the date on which the sum was received by 
the Court. The Oourt had declined to exercise a 
jurisidction vested in him onthe ground that the 
money was received simply to satisfy the decree of 
the suit which had been brought by the first decree- 
holder, and as such, it could not be said as assets in 
the hand of the Court : 

Held, that the sum received were assets capable of 
rateable distribution and the Oourt should have ex- 
ercised its jurisdiction in favour of the other decree- 
holder and allowed him rateable distribution. Brij 
Mohun Thakoor v. Rat Uma Nath Chowdhry (1) and 


Bhatoo Singh v. Raja Raghunandan Prasad Singh 
(2), referred to. 


Appeal from an order of the Subordinate 
Judge, Hazaribagh, dated April 21, 1937, 

Messrs. B. C. De and K. K. Banerji, for 
the Appellants. 

Mr. Rai Tribhvban Nath Sahay, for the 
Respondent. 

Wort, Ag. C. J.—This is an appeal from 
the order of the Subordinate Judge made 
on April 21, 1937, by which he directed that 
the sum which had been brought into 
Court under an attachment taken out by 
the respondent should be paid over to the 
respondent, and declined to order rateable 
distribution in favour of the appellants. 
It is admitted that no appeal les from 
that order and therefore we propose to deal 
with the matter under our revisional powers. 
A case under O. XXL, r. 90, or the theng, 311 
of the Civil Procedure Code, decided by 
their Lordships of the Judicial Committee 
and being ihe case of Brij Mohun Thakoor 
v Rai Uma Nath Chowdhry (1), is an 
authority for jurisdiction with regard to 
this matter. As I have already indicated, 
the authority to which I am referring is 
another part of the Code, but tueir 
Lordships of tLe Judicial Committee, in 
stating their opinion on the matter before 
them, said that the Judge set aside a sale 
in execution of a decree had a duty to 
perform, namely, to contirm the sale, and, 
in not confirming the sale, he had declined 
to exercise the jurisdiction which was 
vested in him. In this case the learned Judge 
in the Ccurt below has declined to exercise 
a jurisdiction vested in him on the ground 
that the money was received simply to 
satisfy the decree of the suit which had 

(2) 19 1 A 154; 20 O 8; 6 Sar. 245 (P O) 
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been brought by the respondent and as 
such (so the learned Judge says in the 
course of his judgment) “It cannot be said 
as assets in the hand of this Court’. In 
my judgment the learned Judge was doing 
Violence both to the facts and to the lang- 
uage of s 73 of the Code of Civil Procedure. 
I do not wish to express myself too strongly 
but that would appear to be the position. 
As to being assets which are capable of 
rateable distribution, a sufficient authority 
is found in Bhatoo Singh v. Raja Raghu- 
nandan Prasad Singh (2), a decision which 
is binding upon this Court. The other fact 
which it was necessary to establish to 
entitle the appellants to rateable distribu- 
tion was that they had taken execution out 
prior to the date upon which the assets 
were received by the Oourt. That fact 
exists and therefore the learned Judge 
should have exercised his jurisdiction in 
favour of the appellants and allowed them 
rateable distribution. The fund Res. 4,000 
odd will be rateably distributed between 
the two parties before us, namely, the 
appellants and the respondent. The best 
method to be adopted by the learned 
Judge would be to direct much of 
Rs. 4,000 odd to be brought into Court 
as the appellant, who was the applicant bes 
fore the learned Judge, is entitled to. 

The order of the learned Judge is set 
aside, the Rule is made absolute and the 
appeal being treated as an application in 
revision is disposed of in the manner in- 
dicated. The appellants are entitled to 
costs: hearing fee one gold mohur. 

- Manohar Lall, J.—I ageee. 

“6. Rule made absolute. 
a Pat. 472; 148 Ind. Oas. 380; 14P L T 357;6 R 
P 172. 
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LAHORE HIGH COURT 

Civil Revision Petition No. 380 of 1936 
December 7, 1937 
Tux OHAND AND Datip Sineou, JJ. 

Tiru TEK CHAND-DAULAT RAM— 

PLAINTIF¥8S—PBTITIONERS 

3 versus 

ATTA MOHAMMAD AND anotarr— 

DerenpaNts— RESPONDENTS 

Bond—Entry in bahi.khata—When amounts to bond 
or mere acknowledgment, stated. 

Where the entries in baki khata have to be con- 
sidered as regards their nature asa bondor as a 
mere acknowledgment, in each case, the entry should 
be carefully scrutinized. Ordinarily, a balance 
struck by the debtor, followed by the words bagi 
rahe and signed by the debtor would be a mere 
“acknowledgment” on which a stamp duty of one 
anna will be sufficient. In such a case, it will be im- 


TEK OHAND-DAULAT RAM v, ATTA MoHAMMAD (LAH) 


17710 


material that the entry is or is not attested by 
witnesses. If however the words used are bagi 
dene that would amount to an “agreement” and be 
liable to be stamped assuch. If further such an 
entry is attested by one or more witnesses it will bea 
‘bond’ andmust be stamped accordingly. Daula v. 
Ganda (1), explained, 

[Case-law referred to.] 

C. R. P. from an order of the Senior Sub- 


Judge, Ferozepore, dated May 13, 1936. 


Tek Chand, J—This is a petition for 
revision of the order of the Senior Subordi- 
nate Judge, Ferczepore, holding that an 
entry of Rs. 17,280 which forms the basis 
of this suit amounts to a bond and is there- 
fore liable for payment of stamp duty and 
penalty assuch. The entry is set out in 
detailin the judgment and itis not neces- 
sary to repeat it here. The entry is in the 
account book of the plaintiffs. The first 
portion is in the handwriting of the scribe 
in which it is expressly stated that 
“Rs. 17,280 bagi lene” from the defendants 
on the above account. Itis then signed 
by the two defendants andit is attested 
by two witnesses. Below the signature 
of each defendant separate writings appear 
in their handwritings. The first one is by 
Ghulam Mohy-ud-din which states that 
“mabligh satra hazar do sau assi rupia baqi 
dena, pichhla hisab samajh liya” The 
writting by Atta Mohammad is to the effec’: 
“Mubligh satra'hazar do sau assi rupia 
baqi dene mushtarqa ham donon bhayon ko 
hai.” The entry bears a stamp of one anna 
only. The lower Court has held that taking 
the entry as a whole there can be no 
doubt that the instrument is a “bond” 
as defined in s. 2 (4) (b) Stamp Act. and 
should have been stamped as such. In 
coming to this conclusion, the lower 
Court has relied upon a decision of the 
Ohief Court in Daula v. Ganda (1). That 
decision, however, is in conflict with a:re- 
cent Division Bench ruling of this Court 
in Dewan Chand v. Punjab & Kashmir 
Bank (2). In that case it was held that in 
order to bring an instrument within the 
definition of bond in the Stamp Act “there 
must be an express obligation to pay.” 
An implied obligation cannot convert an 
acknowledgment into a bond. Therefore an 
acknowledgment entry attested by two 
witnesses and containing an implied pro- 
mise to pay interest but without any 
express obligation to pay the amount due 
isenot a ‘tbont.” The learned Judges 
referred to a decision of Bhide, J. in 


“(l) 35 P R 1903; 101 P L R 1903. 
(2) 38 P L R 269; 170 Ind, Oas. 68; A I R1937 Lah 
-220:10 R L 75. 
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Jagan Nath v. Chauli (3), in support of 
the same view. In Hira Lal v. Queen- 
Empress (4), also, it was held that the ob- 
ligation must be denoted by express words. 
See oe Abdul Haque’s Indian Stamp Act, 

. 16. 

Counsel for the respondent besides rely- 
ing upon Daula v. Ganda (1), referred to 
Kanshi Ram Banshi Ram v. Arjan Das (5), 
and Narain Das v. Miran Bakhsh (6). The 
two last-mentioned cases, however, did not 
relate tothe question of stamp duty, and 
they donot seem to be of much assis- 
tance. In view of this conflict of authority 
and having regard to the importance of the 
question, | think the matter should be 
decided by a larger Bench. I accordingly 
refer the case to a Division Bench. An 
early date after the vacation should be 
fixed. 

Mr. J. L. Kapur, for the Petitioners. 

Messrs. M. A. Majid and Darbari Lal, 
for the Respondents. 

Mr. Jeremy, forthe Revenue Authority. 

Judgment of Division Bench 

Tek Chand,J.—The question for deci- 
sion in this cage is whether an entry of 
Rs. 17,280, which forms the basis of the 
suit brought by the plaintiff against the 
defendants, amounts to a “bond” within 

_ the meaning of s. 2 (5), Stamp Act and is 
liable to payment of stamp duty and pen- 
alty assuch. The learned Senior Subordi- 
nate Judge has held the entry to be a 
‘‘bond” and Las directed the plaintiff to 
pay Rs. 131-14-0 as stamp duty and 
Rs. 1,312-8-0 as penalty, before further pro- 
ceedings can be taken in the suit. The 
plaintiff has applied for revision of this 
order. The entry is in the bahi of the 
plaintiff at the. fcot of the account of the 
defendants. The first porticn is in the 
handwriting of the scribe in which it is 
stated that the account had been gone 
into and the balance recoverable from the 
defendants in Rs. 17,280 satru hagar do sau 
assi rupia baqi lene. It is then signed by 
the two defendants, and is attested by two 
witnesses. Below the signature of each 
defendant separate writings appear in his 
handwriting. The first one is by Ghulam 
Mohy-ud-Din (defendant No. 2) and states 
mubligh satra hazar do sau assi rupia bagi 

“dene, Pichhla hisab samajh liya. The 

(3) 34 P L R 417; 142 Ind. Cas. 535; A 1 R 1933 Lah. 
271; Ind. Rul. (1933) Lah. 208. s . 

(4) 22 O 757, 

(5) 33 P L R 940; 137 Ind. Oas. 840; A I R 1982eLah., 
410; Ind. Rul. (1932) Lah. 369. 

(6) 5 Lah, 406; 84 Ind. Oas. 524; A I R 1925 Lah. 75; 
110387; 6 Lah. L J 595. A 
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writing by Alta Mohaiiiiiad (defendant 
No. 1) runs as follows: Mubligh satra 
hagar do sau assi rupia bagi dena mush- 
tarka ham donon bhayon ko hai. Tke 
entry bears a one-anna stamp only. It 
appears that on the same day, another 
document was executed by the defendants 
in favour of the plaintiff in the form of a 
letter in which the former admitted their 
liability to pay interest at 12 per cent. 
per annum on the amount due to the plain- 
tiff. 

For the defendants, it was contended that 
the entry in the bahi and this letter are 
parts of the same transaction, and should be 
taken together in construing whether or not 
the bahi entry amounts toa “bond.” The 
learned Subordinate Judge has held, in 
my opinion rightly, that the letter is nota 
counter-part of the entry in the bahi, and 
cannot be looked at for the purpose of 
determining as towhether the entry in the 
bahi is liable to be stamped as a “bond”, 
He has, however, held that the entry itself, 
apart from the letter, contains a promise to 
pay and having been attested by the 
witnesses us a “bond”. Before us, several 
rullings have been cited by Counsel for 
both sides, but it is unnecessary to refer 
to all of them, as every instrument must be 
considered on its own wording and it is not 
possible to lay down ahard and fast rule 
which might govern all cases. The word 
“bond” is defined in s. 2 (5) as including ; 

“any instrument attested by a witness and not pay- 
able to order or bearer, whereby a person obliges 
himself to pay money to another”. 


The entry in question is attested by two 
witnesses and the only question is whether 
the defendants “obliged” themselves to 
pay tothe plaintiff the sum of Rs. 17,280 
which was the balance found due after 
going through the account. In other words, 
does the entry contain an express promice 
to pay the amount mentioned by the plain- 
tiff? Asstated already, the first portion 
of the entry is in the handwriting of the 
scribe and says: “Rs. 17,280 bagi lene.” 
Below it is the endorsement by the defen- 
dants in which each of them states that 
“Rs. 17,280 bagi dene.” Taking the entry 
as a whole, it seems to me that it does 
contain an express obligation by the defen- 
ants to pay the amount to the plaintiff. 
This clearly follows from the use of the 
expression bagi lene by tke creditor and 
baqi dene. by the debtors, below the 
balance struck in the creditors bahi after 
going through the previous account bet- 
ween them. See the judgment of Plowden 
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in Ladhu Shah v. Fazal Dad (7), and 
Dauia v Ganda \1), see also. the observa- 
tions of Dalip Singh, J. in Shanti Parkash v. 
Harnam Das (8), recently decided by the 


Full Bench where it was stated that 
“along course of rulings has held that not only on 


-the question of interest bat where the words used 


amount to words ‘is payable’ or ‘to be paid' or ‘to be 
taken’ or ‘to be given', bagi lene, bagi dene, ete. 
almost invariably such words amount to a promise, 
to pay within the meaning of s. 25 (3), Contract Act.” 

See also Khan Chand Dularam v. Daya 
Ram Amrut Lal 19), Fateh Chand v. Ganga 
Singh (10),and Kanshi Ram Banshi Ram 
v. Arjan Das (9), where the same conclusion 
was reached. - In the referring order it was 
stated that Daula v. Ganda (1), appeared to 
be in conflict with two recent decisions of 
this Court reported in Jagan Nath v. 
Chauli (3), and Dewan Chand v. Punjab & 
Kashmir Bank (2). Bat after examining 
the original records it appears that there 
is no real conflict. We have seen the 
Urdu entries in these cases and find that 
their wording was different. In Jagan Nath 
v.Chauli (3), the debtor had written below 
the balance the words bagirahe. Be did 
not use the expression baqi dene and it 
was held that this was a mere ‘‘acknowledg- 
ment” and not an agreement, and the 
circumstance that the entry was attested by 
two witnesses did not make it a ‘ bond”. 
As pointed out by the learned Judge, there 
isa clear distinction between an “acknow- 
ledgment” and an “agreement”, and there 
being no words from which an express 
obligation could be inferred there was no 
“agreement” and therefore the entry did 
not amount toa bond. In Dewan Chand v. 
Punjab & Kashmir Bank (2), the words 
bagi dene did not occur over the endorse- 
ment by the debtor and that case also is 
clearly distinguishable. Jn each case, the 
entry should be carefully scrutinized. 
Ordinarily, a balancestruck by the debtor, 
followed by the words bagi rahe and 
signed by the debtor would be a mere 
“acknowledgment”, on which a stamp duty 
of one anna will be sufficient. As held in 
Jagan Nath v. Chauli (3), in such a case, 
it will be immaterial that the entry. is or 
ig not attested by witnesses. If, however, 
the words used are “bagi dene” that would 
amount to an “agreement” and be liable to 
be stamped as such. If further such an 


(7) 72 P R 1879. 
(8) 174 Ind. Cas. 277; A IR 1938 Lah. 234;10 R L 
540; I L R (1938) Lah, 193; 50 P L R 533. 
(9) 10 Lah. 745; 115 Ind. Cas, 764; AIR 1929 Lah. 
263; 30 P L R 240; Ind. Rul. (1929) Lah. 428. 
(10) 10 Lah. 248; 115 Ind. Cas. 853; A I R1929 Lah, 
264; 30 P LR 226; Ind. Rul. 1929) Lah. 437. 
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entry is attested by one or more witnesses 
it will bea ‘bond’ and must be stamped 
accordin: ly. It must, therefore, be held that 
the decision cf the learned Senior Subordi- 
nate Judge is cotrect. I would accordingly 
dismiss this petition, but would leave the 
parties to bear their own costs in this 
Cout. As the time fxed by the lower 
Court for making good the deficiency in 
stamp duty and payment of penalty has 
long since passed, | would allow the plain- 
tiff a period of two months from to-day, 
within which to pay the amount. Both 
Counsel have been directed to cause their 
clients to appear before the Senior Subordi- 
nate Judge. Ferozepore, on January 10, 
1938, when a date for further proceedings 


before him will be fixed. 
Dalip Singh, J.—I agree. 
D. Order accordingly. 





PATNA HIGH COURT 
Oivil Appeal No. 472 of 1935 
January 7, 1938 
Wort AND VARMA, JJ. 
GANESH PRASHAD SAH, CHAIRMAN, 
MOTIHARI MUNIOIPALITY-—PLAINTIRE 


— APPELLANT 
versus - 
Sheikh JAWAD HUSSAIN—Dzrenpant 
—RESrONDENT. 
Bihar and Orissa Municipal Act (VII of- 
1922), s. 64—Municipality, if can sue on 


contract without seal — Limitation Act (IX of 
1908), Sch. I, Art. 115 — License of market by 
Municipality—Contract not sealed as required by law 
—Licensee agreeing to pay certain amount for period 
of license—Licensee going in possession but surrender- 
ing rights before period of license —Suit by Munici- 
pality for compensation — Licensee under implied 
obligation to pay for period of possession—Article 
applicable is Art. 115. 

Where a contract or a document executed by the 
Municipality is not sealed as required bys. 64, Bihar 
and Orissa Municipal Act, the Municipality is not 
entitled to sue on such contract or document, Akmed- 
abad Municipality v. Sulemanji Ismailjé (1), relied 
on, 

A Municipality passed a resolution whereby a 
license of a market for one year was granted to the 
licensee who agreed to pay a certain sum for the 
period of license. No contract or document under 
sealincompliance with s. 64, Bihar and Orissa 
Municipal Act, was made by the Municipality, and 
the licensee therefore went into possession of the 
market under the resolution. After a period of 
seven months he offered to surrender his rights which 
surrender wag accepted. The Municipality sued the 
licensee for the compensation for the period during 
which licensee ws in possession, more than three 
years after the breach of the agreement ; 

Hebd, that the licensee was under an implied 
obligation to pay compensation for the period during 
which he was in possession and therefore Art, 115, 
Limitation Act, applied and the suit was barred,. 
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Tricomdas Cooverji Bhoja v. Gopinath Jiu Thakur 
(2), Ram Raghubir Lal v. United Refineries (Burma), 
Ltd. (3) and Chairman and Commissioner of the 
Chatbassa Municipality v. Gobind Sao (4), relied on. 

O. A. for ihe appellate decree of the 
District Judge, Muzaffarpur, dated May 20, 
1935. 


' Messrs. A. P. Upadhaya, Girindra Nath 
Mukharji and J. L. Brahmachari, for the 
Appellant. 

. Syed Abdul Aziz and Mr. Janak Kishore, 
for the Respondent. 


Wort, J.—The District Judge in this- 


case has dismissed the plaintiff's action, the 
plaintiff being the representative of the 
Motihari Municipality, for the sum of money 
to which the Municipality claimed to be 
entitled as against the defendant in the 
following circumstances: The defendant 
had taken what has been described by the 
Judges in the Courts below as a lease of a 
market for the years 1927 and 1928. It 
was proposed to granta fresh lease for 
the purposes of which resolution of the 
Municipality was passed. It is stated in 
the evidence that the defendant was pre- 
sent on that occasion and agreed to pay a 
sum of Rs. 40,001 for a further period of one 
year. It is a fact, however, that no contract 
or document under seal in compliance 
with s. 64, Bihar and Orissa Municipal Act 
was made by the Municipality, and the de- 
fendant therefore went into possession of 
the market under the resolution to which I 
have referred. After a period of seven 
months he offered to surrender ‘his rights 
which surrender was accepted. I use the 
expression “lease” as an expression used 
by the learned Judges in the Courts 
below, but in my judgment it is quite clear 
that even if the grant had been to the de- 
fendant under seal, it would not have been 
a lease; at the most it could be said that 
he had a license with respect to the land 
on which the market was held, and the dues 
payable by the defendant to the Munici- 
pality were the dues in respect of that 
license. Had it been the case of a lease, the 
question which arises in this appeal, that 
is tosay, whether the action is barred by 
limitation—and thatis the only question— 
would have to bedetermined by consider- 
ing whether the dues owing by the defen- 
ant were in the nature of rent or were in the 
nature of damages for use and occupation. 
Now, the learned Judgé in the Cotrt 
below, as I have stated, hae dismissed the 
action as being barred by limitation apply- 
ing Art. 115, Limitation Act, to the case. It 
appears to me that the appellant is onthe 
horns of adilemma. If they are in 4 posi- 
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tion of not being able to enforce their rights 
by reason of the fact that the seal was not ° 


attached to the contract or -document 
which either was executed or was to 
be executed and that without such 


seal he is notentitled to sue, then quite 
clearly the action would fail on that ground. 
That view of the matter has been taken by 
Sir Lawrence in Ahmedabad Municipality 
V. Sulemanji Ismailj (1). The contention of 
the appellant here is that the obligation to 
pay was not an obligation arising under the 
contract within the meaning of Art. 115, 
Limitation Act. It is admitted and it is 
clear thatthe right of the plaintiff against 
the defendant is not one arising out of 
tort. Section 73, Contract Act, was refer- 
red in the course ofthe argument advanced 
on behalf of the appellant. Clause 3 of 
that section provides this: 

“When an obligation resembling those created 
by contract has been incurred and has not been 
discharged, any person injured by the failure to 
discharge is entitled to receive the same compensa- 
tion from ‘the party in default as if such person 
had e hacia to discharge it and had broken his 
contract. 


Here, for the reasons J have stated, there 
was no contract binding within the mean- 
ing of the provisionsof the Municipal Act, 
and the question therefore arises as to how 
does the obligation of the defendant in this 
action arise. Again tha learned Advocate 
for the appellant is bound to admit that it 
is an implied obligation by the defendant 
to pay for the seven months during which 
he wasin possession. That seems to me to 
come quite clearly within Art. 115, Limi- 
tation Act, which provides: 

“The compensation for the breach of any contrast, 
express or implied, not in writing registered and not 
herein specially provided for" 


Their Lordships of the Judicial Commit- 
tee. of the Privy Oouncil in Tricomdas 
Cooverjt Bhoja v. Gopinath Jiu Thakur (2) 
have held that Art. 116 applies to contracts 
registered and impliedly, if not expressly, 
have decided that the term “compensation” 
within the Article is used in the widest 
possible sense in India. Apart from the 
assistance of that authority, speaking for 
myself, I should have been inclined to hold 
that the obligation of the kind in question 
in this case was not an obligation to pay 
the compensation from the point of view of 
the Common Law, but a definite obligation 
to pay a sum certain under en implied 


contract. But it is too late in the day to 

(1) 27 B 618; 5 Bom. L R 592. 

(2) 44 LA 65; 39 Ind, Cas. 158; A I R 1916 P C 182: 
440 759,1P L J 262; 15 ALJ 2i7; 250 LJ 279; 
32 M L J 357; 21M L T 262; 210 WN 577;(1917) M W 
N 363; 5L W'654;19 Bom. L R 450 (P O), 
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take that view of the mailer having regard 
to the case to which I have referred and 
also alater case—the casein Ram Raghu- 
bir Lal v: United Refineries (Burma), Ltd. 
(3), in which their Lordship of the Judicial 
Committee of the Privy Council have fol- 
lowed the earlier case to whichI have also 
referred. Again there is the authority of 
this Court in Chairman and Commissioner 
of the Chaibassa Municipality v. Gobind Sao 
(4), in which my learned brother Fazl 
Ali has held that Art. 115, Limitation Act, 
applies to a case similar to the present wita 
only one exception to which I shall refer 
presently and not Art. 120. The difference 
between the case reported in Chairman 
and Commissioner of the Chaibassa Muni- 
cipality v. Gobind Sao (4), and the present 
one is that it would appear that the con- 
tract was under seal. But as I have pointed 
out in the earlier part of my observation, 
the appellant Municipality is on the horns 
of a dilemma. Ifthe decision to which I 
have just referred does not apply by 
reason of the fact thet the contract is not 
under seal, then 1 should have imaginea the 
only conclusion to be arrived at would be 
that the Municipality was not entitled to sue 
at all. If on the other hand they are entitled 
to sue, they are entitled to sue by reason 
of the implied obligation which is expressly 
provided by Art. 115, Limitation Act. In 
those circumstances it seems to me that the 
decision of the learned Judge in the Uourt 
below is correct and the appeal fails and 
must be dismissed with costs. 

Varma, J.—I agree. 

3. Appeal dismissed. 

(3) 60 1 A 183; 152 Ind, Cas. 785; AIR 1933P O 
143; 11 R 16; Ind. kul. (1933) P O 106; (1933) MW N 
461; 64 ML J 655; 31L W 784; 37 CW N 633; (1933) 
A Ld 541; 35 Bom. L It 753; 57 0 L J 308 (P U) 

(4) lv Pat. 302; 169 Ind. Uas, 364; A I R 1937 Pat. 
360; ls PLT 232;3 B Robs; 10 RP 7. 

NAGPUR HIGH COURT 
Full Bench 
Firet Civil Appeal No. 55 of 1937 
December 17,1937 — 

Strong, U. J., GRILLE AND Hoss, JJ. 
SITABAI—DprENDANT—APPELLANT 
versus 

“= R 8. RAMCHANDRA RAGHUNATH 
ABHYANKAR— PLAINTIFF —RESPUNDENT 
Court Fees Act (VII of 1570), Sch. II, Art. 17 

(vij—Appeal from final aeciee for sale—Amount 
due under decree not chaiiengea—keliey claimed, 
that extension of tume shouru have been allowed— 
Court-jee payavie—Court-jee payable where relief 
merely asks Jor instalments ana where both relrezs 
ave claimed — inierpreietion of statutes—Kiscal 
statute—Court Hees Act being fiscal enactment must 
be construed in favour ef subject. 
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Where in an appeal from a final decree for sale 
in a mortgage suit the amount dus under the dec- 
ree is not challenged and the only relief claimed 
is thet a prayer which had been made before the 
passing of the final decree for extension of time 
should have been allowed, the relief claimed is not 
capable of valuation and a fixed court-fee of Rs. 15 
only is payable under Sch. Il, Art. 17 (vii, Court 
Fees Act, and notad valorem. Singai Raeghubar 
Prasad v. Chhogmal (2), approved. 

If under similar circumstances the appellant does 
not challenge the amount due ander the decree but 
merely asks for instalments, the relief being incap- 
able of valuation the same court-fee is payable, [p. 
276, col. 2.) 

Where in an appeal from a final decree for sale 
in a suit the appellant claims two separate relidfs, 
one for extension of time and the other for instal- 
ments but the amount due under the decree is not 
challenged, the court-fee payable is Rs. 15 in res- 
pect of saeh of the two reliefs, 

Per Bose J., in order of reference:—The Court Fees 
Act is a fiscal enactment and, so like all fiscal 
enactments, must be construed in favour of the sub- 
ject and against the Crown whenever @ doubt or an 
ambiguity exists. ; 

F, O. A.from the decree of the Court of 
the- Additional District Judge, Yeotmal, 
dated January 20, 1937, in Oivil Suit No, 
17-A of 1935. 


Order of Reference toa 
Fuli wench. 


Bose, J.—(August 31, 1937).—The facts 
which arise here have been given by 
the Taxing Officer in his order of refer- 
ence. ‘Lhe real question I have to deter- 
mine is what is the subject-maiter of dis- 
pute in this appeal. As l said once before, 
the taxing section, that isthe section which 
authorises ine levy of the tax is s. 6. It 
prescribes that the tax leviable shall’ be 
we one prescribed in the schedules, 

Schedule 1, Art. 1, deals with the memo- 
randum of appeal, It prescribes a sliding 
scale on the “amount or value of the sub- 
ject-matter in dispute” except when 
“otnerwise provided for" in the Act. In 
the case of appeals of course, the subject- 
matter in dispute must mean the subject- 
matter in dispute in the appeal and not 
necessarily that which was in dispute in 
the original Court. ‘herefore, the first 
thing to be seen is whether the matter 
now under consideration has been otherwise 
Provided forintue Act. 

About this there is a difference of 
Opinion. A- Bench of two Judges held 
in Dadnoo v. Somnath (1) that el VI 
to Art. 17 of Sea. L applied, whereas a 
Full Bench of three Judges decided ina 
case which has not been reported, Sangat 
Raghubar Prasad v. Chhogmal (2) that the 

(4) 7 N L R41; 10 Ind. Oas. 736. 

(2) Aik 1931 Nag. 1; 180 Ind. Oas. 98; Ind. Rul, 
(1931) Nag. 34 {F B}. . K 
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fees are payable.ad valorem, Article 17 (VI), 
which isthe only other provision in the 
Act which can possibly apply, deals with 
cases in which it isnot possible to esti- 
mate the subject matter in dispute, 
that is to say, in the case of an 
appeal, the subject-matter in dispute in 
appeal, at a money value. It is impos- 
sible to determine thisin the present case 
until we know exactly what the subject- 
matter in dispute in appeal here is. 

The position in this appeal is not exactly 
the same as the ones which arose in the two 
cases I have just cited, for, there the only 
ground raised in appeal was that an ap- 
plication for extension of time for payment 
of the mortgage money had been wrongly 
disallowed; whereas here in addition to 
this there is also a prayer for instalments. 
It will be covenient to deal with these 
separately. 

Taking first the position which arose 
in the two previous cases, the question 
is what is the subject-matter in dispute 
in appeal when the appellant does not ques- 
tion the amount of the decree and only 
states that a prayer forextension of time 
has been wrongly disallowed. Is the 
subject-matter in dispute the question 
abont extension of time or is it the decree 
itself ? 

In the Full Bench case the learned 
Judicial Commissioners were of opinion 
that there was no difference in the princi- 
ple applicable whatever the nature of the 
final decree and whatever the ground on 
which it is challenged. They pointed out 
that an order refusing to grant an ex- 
tension of time is appealable as an order 
under O. XLIII, r. 1 (c), and so considered 
that ifthe aggrieved party does not choose 
to avail himself of this remedy and waits 
until the decreeis made final, he must 
pay ad valorem court-fee3 whatever be the 
ground of his attack. With the utmost 
respect I think there is a fallacy in this 
reasoning. 

As [have said what has to be deter- 
mined isthe subject-matter in dispute in 
appeal. I cannot see how this can alter 
because of subsequent events. It is con- 
ceded on all hands that the aggrieved party 
has a double remedy open to him in such 
cases, namely, either Lo appegl against the 
order refusing to grant an extension oO 
time or to appeal on the same ground 
againet the final decree, 
former, then court-fees are leviable under 
Art. 11 to Sch. Il, butifthat Article had. 
not been tHere Art. 17 (VI) would have 
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applied, for there can be no doubt as to 
what is the subject-matter in dispute in 


appeal when the appealis from an order 
refusing to grant an extension of time; 
also there can be no doubt that it isinə 
capable of exact valuation. Tne subject- 
matter is not the mere setting aside of the 
order—for that must happen to a greater or 
a lesser extent in every case—but the right 
I cannot see 
how this can alter when the aggrieved 
party chooses to act under second alter- 
native allowed him by law instead of the 
first. The right claimed is the same 
though the remedy may be different. The 
essential relief sought has not altered 
though the machinery invoked and the pro- 
cedure to be followed in righting the 
wrong may be different. 

It was argued, and that also seems to be 
the assumption underlying the decision 
of the Full Bench, that the relief sought 
ig not the same: in the one case it is 
the setting aside of an order whose con- 
Sequence will be a final decree, in the 
other the setting aside of a final decree 
which deprives the appellant of his pro: 
perty. With the utmost respect I am un- 
able to see any real difference, In the one 
case the appellant is deprived of his pro- 
perty in two steps while in the other there 
is only one, but the ultimate effect is the 
same in both cases, as also is the ultimate 
effect of allowing the appeal whether 
against the order or against the decree. 
Even the Full Bench recognises that if the 
appeal against the order is allowed, its 
effect is automatically to vacate any final 
decree which may have followed as a con- 
sequence of the order. 

If the reasoning underlying the argu- 
meni I have just considered is right, then 
it must apply equally to appeals against 
simple money decrees in which the appel- 
lant only wanls a reduction of the amount 
decreed; and yet that has never been con- 
tended. It is true that such a prayer is 
usually regarded as one for the modification 
of the original decree, but along the pre- 
sent line of reasoning the relief so sought 
would really be for setting aside the dec- 
ree forthe full amount, and, the fact 
that a smaller sum is admitted to be 
due is only the reason given for asking. 
the Appellate Oourt to set aside the only 
decree which at the moment stands. The 
essence of- the prayer is that the decres 
as it stands be set aside and that another 
be substituted in its place. A decree for 
a larger amount cannot by any process 
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of reasoning be regarded as the same as 
a decree for a smaller sum, especially as 
the Privy Council have decided that the 
effective decree in such a case is the dec- 
ree ofthe Appellate Court. It must fol- 
low then that the decree of the first Court 
is superseded by the appellate decree in 
such cases, and I confess 41 can see no 
difference in substance between supersed- 
. ing a decree and setting it aside, 
Therefore to argue that the subject-matter 
in dispute in appeal is the mere setting 
aside of the decree, is to my mind falla- 
cious. 

One more argumenthas to be consider- 
ed. It was contended that when an 
ordinary decree is set aside, another decree 
is substituted in its place but when a 
final decree is set aside the entire pro- 
cedure for making the decree final will 
have to be gone through again, but here 
again I can find no distinction of sub- 
stance but only one of procedure. All that 
happensis thatthe making of the final 
decree is postponed for a time. If the 
appeal is allowed, no decree is passed at 
that time. The final decree ismerely set 
aside and time allowed for payment, exactly 
as itis when the appeal is from an order 
refusing to extend time instead of against 
the decree itself. In any case the utmost 
that can be urged is that two views are 
possible and if that is so, when the more 
liberal of the two must be applied. The 
Court Fees Act is a fiscal enactment and, so 
like all fiscal enactments, must be con- 
strued in favour of the subject and against 
the Crown whenever a doubt or anambi- 
guity exists. 

As a matter of fact, the difficulty so 
far as this point is concerned, is more 


apparent than real in this case. The order 
Tefusing to extend time was passed 
on January 16, 1937, and the decree 


was made final on January 20, 1937. 
The present appeal was filedon March 
10, 1937, wel) within limitation, even ifit 
be regarded as an appeal from the order 
dated January 16, 1937, Thè only irregu- 
larity is that a copy of the order dated 
January 16, 1937, was not filed along with 
the memorandum of appeal, but time for 
that can easily be extended under s. 5 
ofthe Limitation Act, and in view of the 
‘fact that Dadnoo v. Somnath (1) (assum- 
ing it has been incorrectly decided as the 
Full Bench states), obviously misled the 
appellant into thinking that it did not 
matter which course she pursued I would 
have no hesitation in extending time. But 


SITABAI V. R. R. ABHYANKAR (NAG.) 


174 10 


that will not solve the whole difficulty 
because of the second question involved, 
and as the matter is of general import- 
ance and since a decision by me would 
still leave the law in an unsettled condi- 
tion I consider it desirable that the ques- 
tion should be set at rest by an authori- 
tative decision given by a Fall Bench of 
this Oourt. This is especially so as the 
second question is equally one of wide and 
general importance. 


The second relief sought in the appeal 
here is that the decretal amount be made 
payable by instalments. The question is 
how this should be taxed. This point was 
not involved inthe previous cases, but, 
in my opinion, the principle is exactly the 
same. The subject-matter of the appeal is 
the granting of instalments and not the 
questioning of the amount decreed. A 
relief of that kind cannot be estimated 
at a money value and so here also 
Art. 17 (VI) to Sch. II ought, as I view the 
law, toapply. Butif the Full Bench ruling 
is correct then here again ad valorem 
fees will be payable, for according to the 
learned Judicial Commissioners, the ground 
on which the final decree is attacked does 
not matter and court-fees are payable ad 
valorem in any case. 


I frame the questions for considerations 
ab follows :— 

(l) Ils the court-fee on a memorandum 
of appeal froma final decree for sale in 
a mortgrge suit when the amount due 
under the decree is not challenged and 
the only relief claimed is that a prayer 
which had been made before the passing 
of the final decree for extension of time 
should have been allowed, leviable ad 
valorem as the Full Bench in Semngat Raghu- 
bar Prasad v. Chhogmai (2) decided, or 
is it leviable under Art.17 (VI) to Sch. 
U 23 was decided in Dadnoo v, Somnath 

(2) In similar circumstances is the court- 
fee on arelief which only asks for in- 
stalments and does not question the amount 
due under the decree, leviable ad valorem 
orunder Art.17(VIj? 

(3) Assuming tnat Art, 17 (VI) applies, 
would court-fees under this Article be 
leyiable twice over when both the reliefs 
mentioned alfove are cluimed in the same 
appeal, once for each relief, or would 
-one* payment of Rs. 15 be enough? 

The papers will now be placed before 
my Lord the Chief Justice for orders. 
` Mr. V. K. Rajwade, for the Appellant. 
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as S. Y. Deshmukh, for the Respond- 
5 Opinion 

Stone, C. J, Grille and Bose, JJ.— 
This reference raises the following ques- 
tlons for consideration: 

(1) Is the court-fee on a memorandum 
of appeal from a final decree for sale 
In a Mortgage suit when the amount due 
under the decree is not challenged and 
the only relief claimed is that a prayer 
which had been made before the passing 
of the fihal decree for extension of time 
should have been allowed, leviable ad 
valorem as the Full Bench in Singai 
Raghubar Prasad v, Chhogmal (2) decided, 
or is it leviable under Art. 17 (VI) to Sch. 
Mas was decided in Dadnoo v. Somnath 


(2) In similar circumstaces is the court- 
feeona relief which only asks for instal- 
ments and does not question the amount 
due under the decree liviable ad valorem 
or under Art. 17 (VI). 

(3) Assuming that Art. 17 (VI) applies, 
would court-fees under this Article be 
leviable twice over when both the reliefs 
mentioned above are claimed in the same 
appeal, once for each relief, or would one 
payment of Rs. 15 be enough. 

The matter comes before us in the 
following way: The matter being one of 
court-fee was raised before the Taxing 
Officer who found himselfin a difficulty 
owing to a conflict of decisions between a 
Division Bench of the Judicial Commis- 
sioner's Court which is reportedin the 
official reports Dadnoo v. Somnath (1) 
and the decision ofa Full Bench of the 
Judicial Commissioner's Court which was 
not reported in the official reports but in 
an unauthorised report Singai Ragubar 
Prasad v. Chhogmal (2). He accordingly 
referred the matter to the Taxing Judge 
who has, in turn, felt a difficulty owing to 
those two cases, and to avoid that difficulty 
in future has referred it to a Full 
Bench. 

In Dadnoo v. Somnath (1) it was held 
that an appeal against a decree absolute 
for redemption, foreclosure or sale on the 
ground that the mortgagor should not, or 
should have been, allowed further time, 
in which to pay the mortgage-debt, rte- 

quires a ten rupees stamp under cl. (VI), 
Art. 17 of Sch. IL The first quéstion 
that was debated there was whether the 
appeal was from an order or from a decree. 
It was held that it wasa decree and ac- 
cordingly the appeal could not be filed 
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on Rs. 2stamp. The next question was 
as to whether the relief sought in appeal 
could be valid, It was urged that its 
value was that of the subject-matter of 
the suit. It was held that that was not 


the value of the relief, for the liability | 


to pay the amount decreed was not in 
issue and wasnot disputed. On the other 
hand the correctness of that decision was 
doubted by the referring Judge in Singai 
Raghubar Prasad v. Chhogmal (2) who 
appears to have attached considerable 
weight toa Full Bench decision of the 
Allahabad High Court Bairangi Lal v. 
Mahabir Kunwar (8). If that Full Bench 
decision of the Allahabad High Court be 
referred to, it will be seen that there the 
appeal was a challengeto the trial Court's 
decree in toto, and the only question that 
was being considered was whether the soe 
called order absolute was an order or 
was a decree, and the decision was 
that it was a decree. Accordingly it 
was held that the memorandum of ap- 
peal from the decree required to be 
stamped as such and not like an appeal 
from an order. As the appeal in that case 
put in issue the whole matter, it had to be 
stamped ad valorem according to the value 
of the subject-matter. The opinions of the 
learned Judges who decided Singat Raghubar 
Prasad v. Chhogmal (2) are not founded 
on precisely the same reasons, but the 
general sense is reflected in the argument 
addressed to us by the learned Counsel 
for the respondent and can be expressed as 
follows: 

The court-fee payable by an appellant 
falls either under Sch. I, Art. (1), if the 
subject-matter of the appeal is capable 
of valuation, orunder Sch. IL, Art. 17 (VI), 
if the subject-matter of the appeal is 
incapable of valuation. Here what is being 
sought by the appellant are two reliefs: (1) 
further time, and (2) payment by instal- 
ments. Either of these involves a retracing 
of one's steps back to the position of the 
preliminary decree. Therefore, it is said 
that the relief claimed is really not the 
giving of time or an instalment decree 
but the setting aside of a final decree in 
toto. If a final decree be set aside in toto, 
the subject-matter of the appeal which 
results in such relief must have ag its value 
the value of the subject-matter of the 
decree, and therefore the appeal is capable 
of valuation, the value being the value of 
that subject-matter. eck hy 

The difficulty in the way of looking} at 

(3) 35 A 478; 21 Ind, Cas, 628; 11 A L J 766 {F B). 
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the matter in that way is seen when one 
considers what the position is where there 
is a mortgage decree for Rs. 10,000 and 
an appeal challenging not the whole of 
Rs. 10,000 but Rs. 5,000. Such an appeal 
whether it succeeds or whether it fails, would 
be valued for court- fee purposes at Rs, 5,000 
not Rs. 10,000, Clearly in such a case, as 
indeed in all cases of appeal from decrees, 
the trial Court's decree is replaced by 
the Appellate Court's decree and therefore 
can be said to be set aside even though 
it is upheld by the appeal being dismissed. 
In the latter case the appellate decree 
adopts the decree appealed from -but it is 
the decree of the Appellate Court which 
is the affective decree;' it replaces the 
trial Court's decree. 

In the case put if the appeal be successful 
—and probably even if the appeal be dis- 
missed—a fresh time for payment would, 
as a matter of practice, be given. Thus, 
it does not serve as a guide to consider 
whether the effect of the appeal would be 
to set aside the trial Court's decree. That 
inevitably follows in every, case and yet 
it is a common place that every appeal is 
not valued for court-fee purposes at the 
value of the subject-matter of the decree. 

In our opinion, as was indicated by a 
Full Bench in First Appeal No. 47 of 1936, 
in consideration the court-fee payable on 
an appeal, one has to consider the relief 
sought by the appellant. Here the relief 
sought is two-fold (1) the granting of time, 
(2) the granting of payment by instalments. 
As to the former, we are clear that it is 
incapable of valuation and therefore falls 
within Sch. II, Art. 17 (VI). As to the 
latter, though we at one time were in- 
clined to think that it would be capable of 
valuation, we have, on consideration, been 
unable to find a satisfactory basis on which 
to value it and accordingly have come to 
the conclusion that it also is incapable of 
valuation. 

Thus the questions put are answered as 
follows:—As to (1), the relief being incapable 
of valuation, Sch. II, Art. 17 (VI) applies. 

As to (2), the relief being incapable of 
valuation, Sch. II, Art. 17 (VI) applies. 

As to (3), each separate relief carries 
separate court-fee and therefore in the 
cases put there will be a payment of Rs. 15 
in respect of each item. 


D. Order accordingly. 


GHULAM HAIDER V. EMPEROR 


Jassa Ram Tilok Chand. 
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LAHORE HIGH COURT 
Criminal Revision Petition No. 1500 of 1937 
January 25, 1938 
Skemp, J, 
GHULAM HAIDER—Convior — 
PETITIONER 
versus 
EMPEROR —Responpgent 
Penal Code (Act XLV of 1880), s. 403—Proof of 
receipt of money and mere failure to account, whether 
sufficient—There must be proof of conversion—Orimi- 


nal trial—Public Prosecutor~Service should be sought 
in complicated cases. 


Not only has the prosecution ina case‘of criminal 
misappropriation to prove that the accused received 
the money and has not accounted for it, but also to 
prove that he converted it tohisownuse. Proof of 
receipt and failure to account is naturally a long way 
towards proof of misappropriation, but it is not the 
whole way. Pritchard v. Emperor (1), Bolai Chandra 


v. Bishun Bejoy (3) and Bhikchand Gangaram v. 
Emperor (4), relied on, 


In a complicated case the services of the Public 
Prosecutor, or if necessary, of a special Public Prose- 
cutor, should be requisitioned at the trial or to 
sree La the case and not merely at the stage of 
appeal. 

Or. Rev. Pet. from an order of the 
Sessions Judge, Multan, dated July 9, 1937. 

Mr. J. G. Sethi, for the Petitioner. 

Messrs. R. C. Soni and Parma Nand, 
Public Prosecutor, for the Crown. 

Order.—This is a petition by one Ghu- 
lam Haider for revision of a conviction 
under s. 408, Indian Penal Code, and sen- 
tence of two years’ rigorous imprisonment 
and fine. Ghulam Haider, petitioner, was 
the Assistant Manager of the Oourt of 
Wards, Dogar Kalasra, District Muzaffar- 
garh. He was convicted by a Magistrate 
on three charges under s 409, Indian Penal 
Code, of criminal misappropriation of moneys 
belonging to that Court of Wards. On appeal 
the learned Sessions Judge acquitted him 
on two charges but maintained the princi- 
pal charge only altering the conviction 
from under s. 409 to one under s. 408, 
Indian Penal Code. The petitioner was 
charged with embezzling three sums: {1) 
Rs. 4-8 0, (2) Rs. 85-11 0 and (3) Rs. $10-6-6. 
He was acquitted by the learned Sessions 
Judge in respect of the first two heads 
of the charge on the ground that it was 
not proved that these amounts had come 
into his hands. As tothe third the finding 
of the Courts below was that the petitioner 
had actually embezzled Rs. 551-13-3 out 
Qf the sum charged. The Court of Wards 
had dealings with a firm in Sanawan called 
The finding of 
the Courts below is that on October 17, 
1935, Ghulam Haider met a member of the 
firm named Kewal Ram by accident at 
Sanawan Railway Station. Kewal Ram 
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had just received a large sum of money 
from a client out of which he paid Rs. 1,740 
to Ghulam Haider who gave him a receipt. 
Ghulam Haider, however, only entered in 
the book Rs. 1,188-2-9 and failed to account 
for the balance, This was not specifically 
charged against the account. The charge 
was based on the theory that the Assistant 
Manager had sold to the firm grain received 
from the tenants for Rs. 1,9989-3 but had 
only accounted for Rs. 1,188-2-9 leaving a 
balance of Rs. 810-6-6 to be accounted for. 
The Sessions Judge held that the whole 
amount was not proved to have come into 
the hands of the accused but that this item 
of Rs. 1,740 was so proved. 

I agree with the Courts below that 
-Rs. 1,740 is proved to have been paid in 
cash to Ghulam Haider on October 17, 1935, 
by Kewal Ram. (His Lordship then exa- 
mined the evidence and proceeded). The 
Oourts below have found that he has not 
accounted for the balance. Mr. J. G. Sethi 
who represented the accused argued that 
he had done so. His argument is that the 
Court of Wards had in the autumn of 1935 
two sets of transactions with Jassa Ram- 
Tilok Oband. One was for a sum amounting 
to Rs. 2,097-15-3 ahalf-share was of this 
firm and another half of a dealer named 
Rup Chand. The other transaction was 
that in quession for Rs. 1,998. Various 
entries in the Court of Wards’ registers 
are referred to totalling to Rs. 2,015-7-9 
and it is said that these are payments on 
that account. But Tilok Chand as D. W. 
No. 1, admitted that in their firm's roznamaha 
payments totaling Rs. 1,334 were made 
to the accused and that no other amount 
was shown to have been paid to him by 
name. Now the argument of the defence 
is that out of the Rs. 1,740 paid, Rs. 1,188-2-9 
were on acccunt of the second transaction. 
‘In fact itis said to amount to Rs. 551-6-6 
credited on August 3, 1935. This consists 
of a total of Rs. 319-1-3 in register N and 
Rs. 262-6-9 in register O, a tolal of 
Rs. 581-8-0 less Rs. 30 odd credited in error. 
Register N is the general cash register of 
Malak Hamid Yar and register O is the 
general cash register of Malak Khair 
Mohammad. 

Now these sums are totals of sums credit- 
ed to various tenants. Mr. Sethi’s egpla- 
nation is that they represent the repayment 
of takavi advances. He says that the estate 
made takari advances to their tenants; the 
tenants re-paid in grain and when it was 
sold, the amounts were credited to- the 
various” tenants’ accounts. There is no 
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evidence to this effect, but the coincidence 
of the figures is remakable. I asked 
Mr. Sethito prove his allegation that these 
sums had been credited to the previous 
account by producing the account between 
the firm Jassa Ram-Tilok Chand and the 
Court of Wards. It appears that neither 
the Court of Wards nor the firm maintains 
any such account book; at any rate there 
is no such book on the record and no 
evidence that such a book exists. The 
truth of the defence is therefore far from 
proved. But of course it is not necessary 
to prove the innocence of the accused ; it 
is for the prosecution to prove his guilt. 
From this elementary proposition if follows 
that not only has the prosecution in a case 
of criminal misappropriation to prove that 
the accused received the money and has 
not, accounted for it, but also to prove that 
he converted it to his own use. Proof of 
receipt and failure to account is naturally 
a long way towards proof of misappropria- 
tion, but it is not the whole way for 
specific cases : see the rulings reported in 
Pritchard v. Emperor (1), Robert Stuart 
Wauchope v. Emperor (2), Bolai Chandra 
v. Bishun Bejoy (3) and Bhikchand Ganga- 
ram v. Emperor (4), Bolai Chandra v. 
Bishun Bejoy (3), is the simplest case and 
the simplest exposition of the law. 


Now in the present case there is no evi- 
dence as to the system of keeping accounts 
in this Dogar Kalasra Court of Wards. We 
have no information as to what registers 
were supposed to be kept or were actually 
kept. The prosecution and defence are 
agreed that the petitioner on’ October 18, 
accounted for Rs. 1,188-2-9. I find that 
this consists of two items, one for 
Rs. 804-8-0 in register Ex. P N, Malak 
Hamid Yar’s general cash register, the 
other for Rs. 383-10-9 in Ex. PO, Malak 
Khair Mohammad’s general register. There 
is no evidence and it was not explained in 
arguments before me why there are two 
general cash registers, and I can only 
guess that there are two minor brothers 
and a register for the share of each. 
Mr. Soni for the Crown urged that the pro- 


() AT R1928 Lah. 382; 112 Ind. Cas. 250; 30 Or 
LJ 18. 


(2) A I R 1933 Oal. 800; 146 Ind. Cas. 767; (1933) Or. 
Oas. 1375- 35 Or. L J 156; 61 0168; 58 O LJ 405; 38 
OWN 187; 6R O 257. 

(3) AIR 1934 Oal. 425; 148 Ind. Cas. 559; (1934) 
Cr. Cas. 537; 35°Or. L J 715; 380W N474;6RO 


467. 

(4) ATR 1934 Sind 22; 155 Ind. Oas.-439; (1934) 
Or, Cas. 220; 28 S LR 84;7 R 8 191;-360r. L J. 
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secution could not prove a negative. He 
ealso relied on tte answer of the accused 
already quoted, and said, what is indeed 
clear, that the accused could not have 
possibly received the balance of the 
Rs. 1,740 on rugas which he had returned. 
There is force in these arguments but the 
prosecution must prove its case. Now, it 
would generally be pcssible to prove mis- 
appropriation of money to the use of the 
accused by producing the books in which 
the receipt ought to be entered and show- 
ing that itis pot there. In this case about 
the. receipt of Rs. 1,740 one would expect 
an entry, but there is not even that. 
There are unexplained entries in two differ- 
ent registers amcunting to Rs. 1,188-2-9, 
In the absence of clear acc: unts, I am not 
prepared to hold that the posecution has 
proved the guilt of the accused beyond 
doubt. I give him the benefit of the doubt 
and acquit him. In my opinion this case 
shows that the system of maintaining 
accounts for this Court of Wards leaves a 
great deal to be desired. And ina ccm- 
plicated case of this kind, I think the 
services of the Public Presecutor, or if 
necessary, of a special Public Prosecutor, 
should be requisitioned at the trial or to 
investigate the case and not merely at the 
stage of appeal. I repeat that there is no 
evidence in this case what registers were 
kept and what registers ought to be kept 
by the Court of Wards and what payments 
were entered in each. The handwriting of 
the Magistrate has added materially to the 
difficulty of deciding this petition. 
D. Petition allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Criminal Revision Application No. 276 
of 1937 
March 8, 1938 
- Davis, J. O. AND Havenivara, J. 
CHUHARMAL NIRMALDAS AND ANOTHER— 
APPLICANTS 
versus 
EMPEROR—Opprosite PARTY. 
e Criminal Procedure Code (Act V of 1898), sa. 239, 
234, 537—“Offence” under 8. 239, if includes minor 
offence — Three transactions of same kind — Their 
trial together — “Transaction”, meaning of — Ez- 
clusive nature —Different clauses of s. 239—Trial of 
more than one persons in one trial—One of the clauses 
gee cover the case — Misjoinder, if curable under 
8. . 

The term “offence” under s. 239, Criminal Procedure 
Code, includes minor or alternative offences within 
the meaning of s. 235 (2) or s. 236. In re Bal Ganga- 
dhar Tilak (1), relied on. 
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Under cl. (e) of s. 239, Oriminal Procedure Code, 
three offences of the same kind may be tried at once, 
but not three transactions of the same kind. Gerimal 
Hemanmal v. Emperor(2) and Emperor v. Krishnaji 
Anant (3), relied on. 

The meaning and nature of transaction is a question 
which commonsense and the ordinary use of language 
must decide on the particular facts of the case. 
Shahpurji Sorabji v. Emperor (5), relied on. [p. 
282, col. 1.) 

The clauses of s. 239, Criminal Procedure Code, are 
mutually exclusive, in the sense that they cannot be 
added one to another so as to bring some of the per- 
sons charged under one clause and some under an- 
other and so to put them upon their trial all together 
atone and the same time, but they are not mutually 
exclusive in the sense that persons accused of an 
offence and persons accused of abetment or of an 
attempt can only be tried at one trial because their 
case comes under cl. (b). But if more thanone pérson 
are to be tried and charged together, their case must 
be brought within one of the clauses of s, 239, 
Oriminal Procedure Oode, before they can be tried 
together, or the trialis contrary to law. [p. 283, col. 
1.) 3 

Obiter.—It makes no difference whether the acts 
charged are forty-one, fourteen or four, provided they 
exceed the statutory number and are not covered by 
the provisions of s. 234, Criminal Procedure Oode, or 
the following provisions relating to the joinder of 
charges; the misjoinder of charges is a vital defect 
in the trial which cannot be cured by the provisions 
Me e. 537, Criminal Procedure Oode. [p. 284, col. 


J 

Or. R. App. to revise convictions’ and 
sentences confirmed by the Additional 
Sessions Judge, Hyderabad, dated Novem- 
ber 11, 1937. 

Messrs. D. N. O'Sullivan and P. 8. 
Shahani, for Applicants Nos. 1 and 2, res- 
pectively. 

Mr. Partabrai D. Punwani, for the Orown. 


Davis, J.C.—In the proceedings out of 
which this revision application arises, 
three accused persons, Chuharmal, Teku- 
mal and Lokumal were jointly charged 
with a multiplicity of offences under differ- 
ent sections of the Bombay Abkari Act 
and the Opium Act, and in the case of 
Chuharmal, also with abetment under s. 109; 
Indian Penal Code, and sentenced to various 
terms of imprisonment and fines. For in- 
stance, Chuharmal, accused No. 1, was 


‘sentenced to three months’ rigorous imprison- 


ment snd a fine of Rs. 200 under cls, (a) 
and (i) of sub-s. (1), 8. 43, Bombay Abkari 
Act, read witb ss. 3-A, 45-0 and 47 of the 
same Act and s. 109, Penal Code, the sen- 
tences of imprisonment to be concurrent, 
He was sentenced to three months’ rigorous 
imprisonment and a fine of Rs. 600 under 
s. 9, Opium Act. In all he was sentenced 
to’six months’ rigorous imprisonment and 
a fine of Rs. 1,000 or six months’ rigorous 
imprisonment in default. In much the same 
way with the difference that there was no 
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conviction for abetment under s. 109, 
Indian Penal Code, the accused Tekumal 
was sentenced under the several sections 
and Actsto a fine of Rs. 200 in all, mercy 
being shown to him as he was the informant; 
and in much the same way, the accused 
Lokumal was sentenced under the several 
sections and the several Acts to a total of 
four months’ rigorous imprisonment and a 
fine of Rs. 400. In the appeal, the First 
Additional Sessions Judge of Hyderabad 
confirmed the convictions and sentences of 
Chubarmal and Lokumal who appealed and 
dismissed the appeals. The accused Teku- 
mal did not appeal nor has he applied in 
revision to this Court. We must, however, 
deal with the case of all three accused as 
we must deal with the case and judgment 
as a whole. 

In revision, in argment before us the 
first and principal objection taken is that 
the trial is bad on the ground of the mis- 
joinder of charges. It is argued firstly, that 
the accused are charged with many acts of 
Pesasession and sale between the months of 
October 1935 and January 14, 1936, these 
charges being supported by accounts 
Exs. 11,12 and 13, which purport to show 
possession and gales over a period of 
months, but that each act of possession is 
a separate offence under s. 43 (1) (a), 
Abkari Act, and that each act of sale isa 
separate offence under s. 43 (1) (i), Abkari 
Act, and that, in any case, no one accused 
could be tried at the same time for more 
than three offences of the same kind within 
12 months. Moreover, itis argued, offences 
relating to the possession and sale of opium 
cannot be tried at the same time with 
offences relating to the possession and sale 
of foreign liquor for they are not offences of 
the same kind; they ure offences under 
different Acts. 

It is strange that this question of mis- 
joinder did not attract the attention of the 
Additional Sessions Judge apart from its 
mention in the memorandum of appeal. 
The learned Advocate for the applicants 
states that it was raised and argued, but 
the judgment of the Appellate Court is silent 
on the point, and the Advocate-General 
who appears for the Crown states that he 
can only admit that the misjoinder of 
charges in this trial is sugh that s. 537, 
Criminal Procedure Code. will not avail fo 
cure an irregularity of these dimengions, 
and he states that if the prosecution had 
been content to charge the accused with 
offences arising from possession of the 
illicit opium, charas and brandy found 
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when the premises were raided on Janu- 
ary 14, 1936, there would have been no 
misjoinder, for the posssession of the 
different articles at one snd the same time 
would have been part of the sama transac- 
tion; a conviction was assured and an 
adequate punishment could have been 
imposed; or the accused could have been 
tried for the different offences under the 
different Acts at separate trials. It is, how- 
ever, clear that the convictions of tha accus- 
ed must be set aside, and as we have got 
aside the convictions on grounds other than 
that of merit, we direct them to be re-tried 
either separately or jointly at one or more 
trials, as the case may be, in accordance 
with the provisions of the law, as we shall 
explain it, on all or any of the charges the 
Crown may think it is in the public interest 
proper again to prosecute the accused. We 
wish, however, to make it clear that nothing 
we may say in this judgment is intended 
in any way to fetter the discretion of the 
Government not to proceed with the cases 
against the accused if it thinks proper. 


The three accused have been tried jointly 
for several offences at one trial. Therefore, 
it is clear that the relevant section of the 
Criminal Procedure Code to which refer- 
ence should have first been made by 
the lower Courts is s. 239, Criminal 
Procedure Code, because we are dealing 
here with more persons than one being 
charged and tried together. Section 239 (c) 
relates back to s. 234, but there 


is no 
reason also to suppose that the term 
ttoffeuce” under s. 239 does not inclade 


minor or alternative offences within the 
meaning of s. 235 (2) or s. 236, as 
“offence” under s, 234 was beld to include 
a minor or alternative offence within the 
meaning of s. 235 (2) or 236 by the Bom- 
bay High Courtin In re Bal Gangadhar 
Tilak (1). But whethers. 234 or s. 239, 
Oriminal Procedure Oode, is to be applied, 
the distinction to be borne in mind to 
prevent errors is the distinction between 
offences and transactions, subject to the 
overriding principle that an accused must 
not be prejudiced in his trial by a multi- 
plicity of charges. Undercl. (e) of s, 239, 
Oriminal Procedure Code, three offences of 
the same kind may be tried at once, byt 
not three transactions of the same kind: 
Gerimal Hemanmal v. Emperor (2). 


Wan 221; 2 Ind, Cas. 277; 10Bom. LR 973; 9 
Or. L J 226 


(2) 108 L R 192; 40 Ind. Cas, 312; A IR1917 Sind 
40; 18 Cr. LJ 664. 
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In Emperor v. Krishnaji Anant (3) the 


» Bombay High Court set aside the convic- 


tion of an accused person who had been 
charged and convicted at one trial of the 
offence and one transaction, on the ground 
that while s. 235. Oriminal Procedure 
Code, permits the trial at the same time of 
three offences, it does not permit the trial 
of more than one transaction, To the same 
effect is the case in Emperor v. Manant K. 
Mehta (4), but that case is of interest as 
referring to the judgment of the Bombay 
High Court in In re Bal Gangadhar Tilak 
(1), which is authority against the argu- 
ment advanced before us that the sections, 
which constitute exceptions to the general 
tule laid down in s. 233, Criminal Proce- 
dure Code, namely, that for every distinct 
offence there shall be a separate charge 
and each such charge shall be tried 
separately, are all mutually exclusive, for 
in that case the Judges said : 

“We find it difficult to believe that the Legis- 
lature intended that a joint trial of three offences 
under s. 234 should prevent the prosecution from 
establishing at the same trial the minor or alter- 
native degrees of criminality involved in the acts 
complained of. For these reasons we think that 
the exceptions are not necessarily exclusive; and 
that ss. 235 (2) and 236 may be resorted to in 
framing additional charges where the trial is of 
three offences of the same kind committed within 
the year. 


But this ruling leaves untouched the 
principle that while three offences of the 
same kind committed within the year may 
be tried at the same trial, only one transac- 
tion can beso tried. The meaning and 
nature of transaction is discussed at length 
by Broomfield, J. in Shapurji Sorabji v. 
Emperor (5). It is, as he says, a question 
which commonsense and the ordinary use 
of language must decide on the particular 
facts of the case. There is, however, no 
doubt in our minds that the charges as 
supported by the evidence in this case, 
Exs, 11,12 and 13, relate to many more 
than three acts of possession and many more 
than three acts of sale, each a separate 
transaction, within the meaning of s. 239, 
Criminal Procedure Code. Moreover, these 
accused have been charged with and con- 
victed of offences under ss. 43 and 43, 
Abkari Act, which are offences punishable 
under different sections of the Act and for 


è 34 Bom. L R 590; 138 Ind. Oas. 520; A I R1932 
aN 97, (1932) Or. Oas. 389; 33 Or. L J 619; Ind. Rul. 
932) Bom. 383. 
. ayes B 892; 92 Ind. Cas, 689; A IR 1926 Bom, 110; 
27 Gr. L J 305; 27 Bom. L R 1343. 
(5) 60 B 148; 162 Ind, Cas. 399; AT R 1936 Bom. 
154; (1936) Cr. Cas. 338; 37 Or. L J 688; 38 Bom LR 
106; § RB 415. 
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offences under the Opium Act, that is to 
say, offences under different Acts. Reference, 
however, may be made to the case of this 
Court in Jethanand Murijmal v. Emperor 
(6) as illustrating circumstances under 
which an accused person might be convict- 
ed and tried at one trial cf offences under 
ss. 43 and 45, Abkari Act. In this case, 
however, the joint trial of all these offenders 
for all these offences could only be valid if 
brought within s. 239 (d) or s. 239 (0), 
Criminal Procedure Oode, interpreted, if 
need be,as 8. 234 is interpreted in In re 
Bal Ganadhar Tilak (1) or under some 
other clause of s. 239, Criminal Procedure 
Oode, and the prosecution do not now con- 
tend that this could be done. This same 
case in Jethanand Murijmal v. Emperor 
(6) also explains the application of s. 47 
and by analogy s. 3-A, Abkari Act. In 
that case one Jethanand was charged firstly, 
with selling liquor off the hotel premises, 
secondly, with serving liquor without food 
in contravention of cl. (6) of this license 
under es. 47 and 43 (1) of Bombay Act V 
of 1878, and thirdly, with having allowed 
Bhigwandas to conduct this business with- 
out a nokarnama in contravention of cl. (2) 
of his license under s. 45, Bombay Act VII 
of 1878. In appeal, the Court acquitted him 
of the charge under s. 45 onthe ground 
that it was not proved that the accused 
had violated any term or condition of his 
license and confirmed the conviction and 
sentence for an offence under s., 43 (1) (i) 
read with s. 47 of the Act, and with 
reference to the argument, that an accused 
person could not be tried for offences under 
s. 45 ands. 43 (1) (4) read with s. 47 at 
one and the same trial, the Court said : 

“Under s. 233 for every distinct offence of which 
any person is accused, there shall be a separate 
charge and every such charge shall be tried sepa- 
rately except in the cases mentioned under 
ss. 231, 235, 236 and 239. It is clear that s. 234 is 
not applicable to the present case. The offences 
under s. 45 and under s. 43 (1) (é) are not offences 
of the same kind, since they do not comply with 
the conditions laid down in the Proviso tos. 234, 
It is contended on behalf of the Crown that s. 235 
is the section which is applicable, that the offences 
were committed by the same person and were sc 
connected together as to form the same transaction, 
Against this, it is argued that the liability of a per. 
son charged under s. 47, Abkari Act, is not an offence 
committed by him; s.47 merely imposes liability in res 
pect of an offence committed by his servant. It is there 
fore contended that the joinder of the charge unde) 
#.45 in which the holder ofthe license is directly 
implicated with a charge under s. 43 (1) (4) reac 
awite s. 47, isajoinder of charges in .which the 
offences are not committed by the same person 
I am unable to agree with this contention. I 
_ (6) A IR 1933 Sind 255; 147 Ind, Cas, 55; (1932) Or 
Oas. 811; 350r. L J 256; 6 R 5 116. . 
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seems tome clear that s, 47. provides for liability 
for the holder ofa license, as if he himself had com- 
mitted an offence and his trial under s. 43 (1) (4) 
read with s. 47 isa trial as to his criminal liabi- 
lity. That being so, I see no valid objection to 8 
charge unders. 45 being joined with a charge 
under s, 43 (1) (¢) read with s. 47." 

The prosecution must in this case take 
their choice in the trial of these. accused 
between trying them for three offences 
of the same kind committed by them 
jointly within one year within the meaning 
of s. 239 (e), or for different offences in one 
transaction within the meaning of s. 239 
(d), or each accused may be tried separa- 
tely in accordance with the provisions 
of s. 234 or s. 235, Oriminal Procedure 
Oode asexplained by us. Wethink that 
offences under s. 43 (1) (a) and (1) (4) will 
fall within the definition of offence as given 
in sub-s, (2) of s. 234; for, though within 
different sub-sections, these offences are 
in the same section and punishable with 
the same amount of imprisonment. Apart 
then from the general question of the 
application of s. 537, Criminal Procedure 
Code tothe case of misjuinder of charges, 
with which we shall deal hereafter, there 
remains the question of the joinder of the 
charge of abetment in the case of accused 
Chuharmal with the other charges, and the 
learned Advocate-General wás of the 
opinion that it ia wrong because the clauses 
of s, 239, Criminal Procedure Code, are 
mutually exclusive. They are, we think 
mutually exclusive in the sense that they 
cannot be added one to another so as to 
bring some of the persons charged under 
one clause and some under another and 
so to put them upon their trial all together 
atone andthesame time, but they are 
not mutually exclusive in the sense that 
persons accused of an offence and persons 
accused of abetment or of an attempt can 
only be tried at one trial because their 
case comes under cl. (b). Their case might 
for instance, come under cl. (d), Clause (e) 
refers also to attempts or abetments of 
offences within the meaning of s. 234 and 
s. 239 (c) is now amended to include 
attempt; butif more than one person are 
to be tried and charged together, their case 
must be brought within one ofthe clauses 
of s. 239, Criminal ProcedureCode as we 
have interpreted it, before they can, be 
a together, or thetrial is contrary to 
aw. . 

Here Ohuharmal is charged jointly with 
cthers with the abetment of offences under 
s. 43 (1) (a) and (1) (i), Abkari Act, and 
s. 9 (a) ‘and (d), Opium Act, but the 
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charge does not fall under s. 239 (e) of , 
s. 239 (d) or under any other clause or 
s. 239 of the Code. Therefore, the charge 
of abeliment is amisjoinder even when 
read with s. 235 or s. 236. As the learned 
Advocate: General agreed that under the 
circumstances the misjoinder in this case 
could not be cured by the provisions of 
s. 537, Criminal Procedure Code, and a 
re-trial should be ordered, itis not strictly 
necessary for the decision of this case 
forus to decide the question which the 
learned Advocate for the applicants so 
ably argued, that s. 537, Criminal Procedure 
Code can never be invoked to cure a 
misjoinder, because a misjoinder goes tothe 
root of the trial, and s. 537 cures irre» 
gularities not illegalities. The Privy 
Council ease in Abdul Rahman v. Emperor 
(Th has, he argues, been misunder- 
stood. 

Now itis nodoubt often argued that the 
effect of the judgment of the Privy Council 
in Abdul Rahman v. Emperor (7) is to 
nullify the judgment of the Privy Oouncil 
in Subramania Aiyar v. King-Emperor (8) 
but this argument proceeds on the assump- 
tion that the effect of their Lordships’ 
judgment in Subramania Aiyar v. King- 
Emperor (8) was that no breach of any 
mandatory provision of the Oode could 
be cured under the provisionsof s. 537, 
Criminal Procedure Code, and that the 
efiect of their Lordships’ judgment in 
Abdul Rahman v. Emperor (7) was that 
the breach of any mandatory provisions 
of the Criminal Procedure Code could be 
cured under the provisions of s. 537, but 
a careful reading of these two cases will 
show that these presumptions arein no 
way justified and thatit is more accurate 
to say that the judgment of the Privy 
Council in Abdul Rahman v. Emperor (7) 
now deprives of its effectiveness the rule in 
accordance with which some High Courts 
once distinguished between  illegalities 
which vould not be cured by s.537 and 
irregularities which could. holding that 
the breach of a mandatory provision 
of the Criminal Procedure Code was an 
illegality which could not be cured under” 
the provisions of s. 537, while the breach 
of a provision that was merely directory 
and not mandatory was an irregularity 

(7) 5 R 53; 100 Ind. Qas. 227; A I R 1927 P O 44; 
28 Gr. LJ 259; 541 A 96;310 W N 271;23AL 3 
117; (1827) M W N 163; 38 M L T 6i; 8 PaL T 155; 
40 WN 28336 Bur. LJ 65; 52 ML J 585; 29 Bom. L 
R 813;45 C LJ 441 (P O). 


(8) 28 I A 257; 25 M 61; 8 Sar. 180; 3 Bom. L R 540; 
5 OW N 866; 11 ML J 238; 2 Weir 271 (P 0). 
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only which could be cured under the 
provisions of that section. In Abdur 
Rahman v. Emperor (7) the Board held 
that in the case before it a breaeh of the 
provisions of s. 360, Criminal Procedure 
Code could be cured under the provisions 
ofs. 537, and s. 360 is a mandatory provi- 
sion because ins. 360 (1) occurs the word 
‘shall’. Section 360 (1) reads: 

“Asthe evidence of each witness taken under 
s. 356 or s. 357 is completed, it shall be read over 
to him in the presence of the accused if in 
attendance, or of his Pleader, if he appears by 
Pleader, and shall, if necessary, be corrected,” 

The reading of the depositions of wit- 
nesses is quite a different matter from the 
misjoinder of charges, and so far as 
Abdul Rahman v. Emperor (7) related 
to the question of the charge, the rele- 
vant provisions in the opinion of their 
Lordships were s. 190 (a) and (e) and 
8.535, Oriminal Procedure Code, and their 
Lordships distinguished the case before 
them as a case under s. 190 (a) from 
Emperor v. Chedt (9) which was a case 
under s. 190 (c) and, so far as we can 
see, Abdul Rahman y. Emperor (7) leaves 
unaffected the particular question dealt 
with in Subramania Aiyar y. King-Emperor 
(8) that of misjoinder, which case must 
still guide the Oourts on questions of 
misjoinder. Indeed, in Abdul Rahman 
v. Emperor referring to Subramania Aiyar 
v. King-Emperor (8) their Lordships 
said : 

“There have been anumberor decisions in India 
uponthese enabling or curing sections but the 
only important one which came before this Board 
is the case in Subramania Aiyar v. King-Emperor 
(8). Therethe trial of a man on charges of 
extortion in which 41 criminal acts extending 
over a period of two years were brought against 
him in contravention of a section of the Code 
which provides thata man can only be tried for 
three offences and those committed within a period 
of 12 months, was held bad, and the conviction 
was quashed because the provisions of s. 537 of 
the then Oriminal Procedure Code did not cure it, 

The distinction between that case and the present 
is fairly obvious. The procedure adopted was one 
which the Code positively prohibited, and it was 
possible that it might have worked actual injustice 
to the accused.” 


It does not appear, therefore, that the 
Board’s judgment in Abdul Rahman v. 
Emperor (7), gives any countenance to 
the argument that Subramania Aiyar v. 
King-Emperor (8), was wrongly decided. 
Turning then to Subramania Aiyar v. 
an authority of the 
highest Court binding upon tbis as on 
other Courts in India, it appears from 


(9) 28 A 212; 2 Cr. L J 809; ASW N 1905, 258; 2A L 
J 745, 
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the judgment of their Lordships that 
misjoinder, so far as itis a misjoinder of 
a larger number of charges than the law 
permits, isnot an irregularity which can 
be cured under the provision of s. 537, 
Criminal Procedure Code, It is true, of 
course, that ina sense all irregularities ` 
as being departures from or contraventions 
of statutory provisions or rules of law 
are illegalities, but the word ‘irregularity’ 
was used in s. 537 purposely as convey- 
ing anidea familiarto the English sys- 
tem of Jurisprudence, but it was not in- 
tended to cure vital defects, defects that went 
of the trial. In Subramania 
Atyar v. King-Emperor (8), the appellant 
was tried on an indictment and with no 
less than forty-one acts, these acts 
extending over a period of more than 
two years, and their Lordships were of the 
opinion that the defect in the trial was 
not such as could be cured by the pro- 
visions ofs. 537, Criminal Procedure Oode. 
“This” their Lordships said : 

“was plainly in contravention of the Oode of 
Criminal Procedure, s. 234, which provided that 
a person may only be tried for three offences of 


the same kind if committed within a period of 
twelve months, 


and 

their Lordships are unable to regard the dis- 
obedience to an express provision as to a mode of 
trial as a mere irregularity. Such phrase as irregu- 
larity isnot appropriate to the illegality of trying 
an accused person for many different offences at 
the same time and those offences being spread over 
a longer period than by law could have been 
joined together in one indictment. The illustration 
of the section itself sufficiently shows what was 
meant. 

Lastly their Lordships said : 

“But this trial was prohibited in the mode in 
which itwas conducted and their Lordships will 
humbly advise His Majesty that the conviction 
should be set aside.” 

And it appears to us that it’ makes no 
difference whether the acts charged are 
forty-one, fourteen or four, provided they 
exceed the statutory number and are not 
covered by the provisions of s. 234 or the 
following provisions relating to the joinder 
of charges; the misjoinder of charges.is 
a vital defect in the trial which cannot be 
cured by the provisions of s. 537, Criminal 
Procedure Code. Itis quite different from 
the failure toread over the statement of 
a witness which is something merely inci- 
déntal to the trial itself. We do not think 
it can, be said thatany error which affects 
jurisdiction is necessarily afatal error. 
For instance, s. 531, Criminal Procedure 
Ccde; ` deals with an errorin territorial 
jurisdiction and in certain ciréumstances 


1938 


cures it. Nor can we accept the argument 
of the Advocate-General that a misjoinder 
of charges isnot a vital defect or fatal 
error, because it is not mentioned in 
s. 530, Criminal Procedure Code, which 
refers to irregularities which vitiate pro- 
ceedings. Obviously in the face of the 
Privy Council judgments this section is 
not exhaustive. For the purpose of this 
case it suffices for us to say that we 
consider the Privy Council decision in 
Subramania Aiyar v. King-Emperor (8), 
still binds the Courts on the question of th 
misjoinder of charges. : 

The learned Advocate-General has not 
been able to draw our attention to one case 
where a High Court has held that a mis- 
joinder of charges is not a vital defect in 
a trial curable under the provisions of 
8. 537, Criminal Procedure Code. In 
Abdul Rahman v. Emperor (7) a case of the 
Calcutta High Court in Queen v. Shikh Bazu 
(10) is referred to and not approved. To 
the contrary effect are four cases Emperor 
v. Ramnarayan Amarchand (11) Emperor 
v. Manant K. Mehta (4), Emperor v. Raman 
Lal (12) and Emperor v. Krishnajt Anunt 
(3). We, therefore, set aside the convictions 
and sentences of all the accused including 
Tekumal and direct them to be re-tried 
according tolaw. In giving that direction 
we do not mean, a8 we have already said, 
to fetter the discretion whichis normally 
vested inthe Orown of deciding whether 
the prosecution should proceed or not. 

D. Re-trial ordered. 

(10) SW R47 Or.; B L R Sup. Val. 750 Or. 

(11) 21 Bom. L R 732; 52 Ind. Cas, 4tl; AI R 1919 
Bom, 111320 Or. LJ 657. 


(12) 49 A 312; 99 Ind. Gas, 603; A I R 1927 All. 223; 
28 Or. L J 171;25 A L J 217. 
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Lal-Jagannath (4), relied on. Venkata Subbaya v 
Venkataramanayy (2), not followed. í 


C. R. P. from the judgment and decree 
of the Sub-Judge, Fourth Class, Kohat 
dated December 22, 1937. i 

Mr. Pir Bakhsh, for the Petitioner, 
Ea K. Abdul Wahab, for Respondent 

0. 1. 


Order.—Sayed Alamshah sued Abdul 
Latif and Rahmatullah for recovery of 
Rs. 185 which he alleged was due to him 
as a result of certain proceedings and judg- 
ments in execution proceedings which took 
Place between Rahmatullah and his brother 
Abdul Karim. The last order in those 
execution proceedings was given in Civil 
Appeal No. 87/30 of 1936 decided in this 
Court on July 10, 1936. In the present 
case Sayed Alamsiah and Rahmatullah 
referred their dispute to thearbitration of 
a Pleader. Abdul Latif did not join in that 
reference. The arbitrator found that the 
sum of Rs. 185 was due from Rahmatullah 
to Sayed Alam Shah. Three objections were 
taken tothe award before the trial Court, 
The second of these objections was to the 
effect that Abdul Latif was not a party to 
the application for reference to arbitra- 
tion and hence the award could not be 
maintained. The learned trial J udge 
overruled this and all other objections and 
passed a decree in favour of the plaintiff 
against Rahmatullah for Rs. 135 with costs. 
He dismissed the suit as against Abdul 
Latif. Against that decree the defendant 
Rahmatullah has applied for revision, and 
the one point which has been argued before 
me is that the reference to arbitration was 
void ab initio as Abdul Latif was an inter- 
ested party and didnot join in the refer- 
ence. Learned Counsel for the petitioner 
contends that in these circumstances the 
whole proceedings were without jurisdiction, 
He has referred me to the following cases: 
Subba Rao v. Appadurai Iyer (I), Venkata 
Subbaya v. Venkuataramanayya (2), and 
Gopal Das v. Baij Nath (3). The gecond 
of these cases is similar to the present case. 
In that case the arbitration proceedings to * 
which some, -but not all, interested parties 
had agreed were set aside at the instance 
of some of the parties who had refersed 


(1) A 1 R 1925 Mad. 621; 86 Ind, Uae, 839, 18 M LJ 
113, 1925) AL W N Ha z1 i W 498. 
2) ad. 646; 126 Ind, Cas, . 
Rul, (180 Mad. 927. ze JANTAN, 
(3) AI R1926 All, 238; 91 Ind, Cas, 930: ; 
28 DJ 235, as. 930; 18 A 239; l 
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the dispute to arbitration. 

« Learned Counsel for the respondent, on 
the other hand, relies on a judgment of the 
Lahore High Court reported in Rala Ram- 
Walaiti Ram v. Bansi Lal-Jagan Nath, 
186 Ind. Cas. 1] (4). That judgment was de- 
livered by a Bench of the High Court and 
discussed the position in detail. It was held 
that no appeal lay against the decree 
passed on the award of an arbitrator on the 
ground that the reference was invalid, and 
that in the circumstances of that case 
there was no ground for interfering on the 
revision. The facts are similar to those of 
the present case. The plaintifis had sued 
a firm consisting of a father and son. The 
son did not take part in the proceedings 
and the case was referred to arbitration 
by the plaintifs and the father, The 
father and the son subsequently objected to 
the validity of the reference. The plaintiffs 
thereupon gave up their case against the 
son and the award as against the father 
was upheld. This ruling has been followed 
in an unpublished judgment of this Oourt, 
Civil Appeal No. 46/3 of 1934, a certified 
copy of which has been shown to me by the 
learned Counsel for respondent. It appears 
to me that the view of law taken in 
Rala Ram-Walaiti Ram v. Bansi Lal- 
Jagan Nath 136 lnd. Gas. 11 (4), is the 
correct view and fillowing the principles 
laid down thereon I dismiss this applica- 
tion with costs. : 

D. Application dismissed. 
(4) 186 Ind. Oas. 11; A l k 1932 Lah. 229; 13 Lah. 

523; 33 P L R 163; Ind, Rul. (1932) Lah. 187. 





BOMBAY HIGH COURT 
First Civil Appeal No. 220 of 1934 
December 7, 1937 
KANGNEKABR AND N. J. WADIA, Jd. 
BHIKARCHAND DEVIDAS AND 


ANOTHER—PLAINTIFFS—APPELLANTS 
versus 
LACHHAMANDAS BANSILAL AND 
OTHRRS—DEFENDANTS— RESPONDENTS 

Limitation Act (1X of 1908), 2.7, Sch. I, Art. 44— 
Alienation by mother of two minor sons — No other 
property belonging to minor brothers as members of 

ejoint family and they maintained by aunt—Presump- 
tion that elder brother is manager of joint family, tf 
arises—Suit by elder brother after more than three 
years after attaining majority to set aside alienation, 
af barred against other brother also—Hindu Luw— 
Alienation—Setting aside. 

A manager of a joint Hindu family is undoubtedly 
competent to give a discharge on behalf of the 
minor members of the family, and if the manager, 
who happens to be a minor, does not take any pro- 
ceedings to set aside alienations made either by the 
mother or by the father, within three years after 
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attaining majority, thenit would not be open to his 
Minor brothers to bring a suit to seb aside such 
alienations on their attaining majority, and asuit 
of that nature would be baried. It is also correct 
to say that the presumption under the Hindu Law is 
that ordinarily the eldest brother would be the 
manager of the joint family; but where ina case, 
the evidence shows that excepting the property sold 
by the mother of two minor sons there was no other 
property as such which belonged to the two brothers 
as members of the joint family and the two brothers 
were actuallythrown on the streetson the death of 
their father and for a long time they were being 
maintained by their aunt, it cannot be held that the 
ordinary presumption, which arises in the case of a 
joint Hindu family possessed of ancestral property, 
thét the eldest brother must be deemed to be the 
manager of the family and its property, can apply, 
to such a case and the suit is therefore barred only 
against the elder brother and not as against the 
younger brother. Bapu Tatya v. Bala Ravji (1), dìs- 
tinguished. Bat Keval v. Madhu Kala (5), relied on. 

F.C. A. from the decision of the First 
Class Sub-Judge, Abmednagar, in Special 
Oivil Suit No. 22 of 1933. i 

Mr. T. N. Walawalkar, for the Appel- 
lants. 

Messrs. P. S. Joshi and G. S. Gupte, for 
Respondents Nos. 1 and 2, respectively. 

Rangnekar, J.—The appellants who are 
brothers brought a suit in forma pauperis 
fora declaration that a sale effected during 
their minority by their mother as their 
guardian was not binding on them, and to 
recover possession of the property. Defend- 
ant No. 1 is the purchaser from the mother, 
and the other defendants are subsequent 
alienees from him. The defendants 
contested the suit inter alia on the ground 
thatit was barred by limitation inasmuch 
as it was filed more than three years after 
plaintiff No. 1 had attained majority. The | 
learned Judge, therefore, raised two 
preliminary issues, one as regards the age 
of plaintiff No. 1, and the other as regards 
limitation, He found that plaintiff No. 1 
was more than 21 years of age when the 
application to suein forma pauperis was 
filed. On the second question, relying on 
the decision in Bapu Tatya v. Bala Ravji 
(1) he held that the suit was barred by 
limitation. The sale was effected on Nov- 
ember 5, 1924; the suit was instituted on 
September 1, 1932, and on that day plaintiff 
No. 1 was found to be over 21 years of age, 
‘These findings are not disputed before us 
on behalf of the appellants, but it is con- 
tended by Mr. Walawalkar on the appel- 
lanes’ behalf that the ruling in Bapu Tatya 
v. Bala Ravji (1) did not apply to the facts 
of-this*case; and that, assuming that it did, 
it must be deemed to have been overruled 


(1) 45 B 446; 59 Ind. Cas, 759; A1R 1921 Bom. 289; 
22 Bom. L R 1383. $ 
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by the decision of their Lordships of the 
Privy Council in the case in Jawahir Singh 
v. Udai Parkash (2). There is no dispute 
that the law which applies to the facts of 
this case is that contained in Art. 44 read 
with s. 7, Limitation Act, 1908. In Bapu 
Tatya v. Bala Ravji (1) the facts were that 
three brothers, members of a joint Hindu 
family, brought a suit to set aside a sale- 
deed executed by their mother during 
their minority and to recover possession of 
the property. Plaintiffs Nos. 1 and 2 were 
minors and plaintiff No, 3 was more than 
21 years of age at the date of the suit. 
The suit was held barred as against 
plaintiff No. 3, but the question having 
arisen whether it was barred against 
plaintiffs Nos. 1 and 2 under s. 7, Limita- 
tion Act, 1908, the Court held that the suit 
was barred against them also. The ratio 
decidendi of this decision is that, if plaint- 
iff No. 3 was competent to give a discharge 
of all claims against the defendants 
without the concurrence of plaintiffs Nos. 1 
and 2, as manager of the joint Hindu family, 
then s. 7 would apply andthe suit will be 
barred, if plaintiff No.3 was more than 21 
years of age atthe date of the suit. The 
learned Chief Justice observed as follows 
(P. 451) : 

“The test seems to be this : supposing plaintifi No. 3 
had brought a suit within three years of attaining 
majority, toset aside the alienation made by his 
mother, and that suit had been dismissed, 
would the next brother be allowed to file a 
suit and also any other brothers there might 
be, who were minors at the time, as soon as they 
came of age? lt appears to me thatthe cause of 
action would be joint amongst them all, the issue 
being whether the alienation made by their guardian 
mother was a proper one, and when once that pot 
has been decided in a suit filed by one of the sons 
who is entitled to be considered as a manager of the 


joint family, then that decision would be binding on 
them all,” 


Speaking for myself, with the greatest 
respect, it seems to me very doubtful to 
Bay in the case of cu-parceners ina joint 
Hindu family, possessed of ancestral estate, 
that the cause of action in favour of a 
co-parcener to set aside an alienation of 
family property and sue to recover his own 
share in it would be a joint cause of action; 
but undoubtedly in the case of co-parcenary, 
all the members would be entitled to 
maintain a joint action against tue alienee, 
and, tnerefore, the managing member 
would be in a position to giv a competent 


(2) 53 1 A 36; 93 Ind. Cas. 216; A I R1926 P € 16;, 
48 A 152; 24A L J 97; (1928) M WN 197. 50M Lu 
344;3 O W N 365;43 GC L J 370; 300 W N 30; 28 
Bom. L R 861(P 0), _ py ý 

*Page of 45 B.— [Bd] a Po 
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discharge as the managing tember of the 
family and s 7 would then apply. 


Fawcett, J. who also delivered judgment 
in that case mainiy relied on the case in 
Doraisami Serumadan v. Nondisami Saluvan 
(3) and disagreed with the view taken in 
Ganga Dayal v. Mani kam (4). ‘This deci- 
sion was again considered by Sir Norman 
Macleod in Bai Keval v. Madhu Kala (5) 
and was distinguished by the learned Oniet 
Justice on tne facts in tue latier case. 
Dealing with this case the learned Onief 
Justice observed (p. 539*) : 

“The case in Bapu Tatya v. Bala Ravji (l) which 
was relied upon, wasa suit of a different nature, as 
it was aguit by the sons of a Hindu mother to set 
aside alienations made by her during their minority, 
and it was found as a tact, when the case came 
before us in secund appeal, thatthe plaintifi was the 
managing member of the family and that he hada 
right as soon as he attained majority and became 
such managing member, to bring a suit as such 
manager to recover not only his share of the 
alienated property but the whole of tho alienated 
property, including his minor brothers’ shares, 
That being so, it was held that if the elder 
brother on attaining majority did not bring a suit 
to set aside the alienation within three years, 
then the other brothers would be barred. But in 
this case there is nothing on the record to satisfy 
us that plaintiff No. 1 could have filed a suit to 
redeem the mortgage without the concurrence of 
plaintiff No. 2.” a 

Tne effect of these two decisions, there- 
fore, undoubtedly is that a manager ofa 
joint Hindu family is competent to give a 
diecharge on benalf of the minor members 
of the family, and if the manager, who 
happens to be a minor, does not take any 
proceedings to set aside alienations made 
either by tue mother or by tne fatner, 
within three years after attaining majority, 
then it would not be open to his minor 
brothers to bring a suit to set aside such 
alienations on their atbaiming majority, 
and asuit of that nature wouid be barred, 
lt is argued by Mr. Walawalkar, first, thav 
these decisions do not apply to the facts 
of this case because he says uhat seems to 
me lo be correct), that thereis no finding 
here that plaintif No. 1 was the manager uf 
a joint Hindu tamily- To that it is 
answered on behalf of the respondents, 
relying upon the observations of the Court 
in Umakani v. Martand (G) that the eldest 
brother must be deemed or presumed to 
be the managing member of tue family. 

(9) 38 M llo; 21 Ind, Cas, 410; A 1 R 1915 Mad. 1201, 
zo Mud 408. R 

(4) 31 A Lob; 1 Ind, Oas. 624; 6 A Ld 62. 

(a; 46 B dz0; ol Ind. Uas. 972; A LR 1922 Bom, 319; 
zó Bom, L R 14191. _ 

\6) do Bom. L g 338; 149 Ind. Gas. 164; ALR 1933 
Bom. 2, OR BO 

*Page of 46 B.—[Hd.] 
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Again, speaking for myself, it seems to me 
to be correct to say that the presumption 
under the Hindu Law is that ordinarily the 
eldest brother would be the manager of the 
joint family; but in this case, unfortunately 
for the respondents, the facts are quite 
different. The evidence in the case shows 
that excepting the property in suit, there 
was no other property as such which 
belonged to the two brothers as members of 
the joint family. The two brothers were 
actually thrown on the streetson the death 
of their father and for along time they 
were being maintained by their aunt. 
Plaintiff No. 1 was earning a mere pittance 
of eight annas aday. In these circum- 
stances, it seems to us to be difficult to hold 
that the ordinary presumption, which arises 
in tre case of a joint Hindu family 
possessed of ancestral property, that the 
eldest brother must be deemed to be the 
manager of the family and its property can 
apply to the facts before us, and that being 
So, in our opinion, the decision in Bapu 
Tatya v. Bala Ravji (1) does not apply and 
Bai Kevalv. Madhu Kala (5) seems to be 
nearer to the facts of this case, 

It is further argued by Mr. Walawalkar 
that Bapu Tatya v. Bala Ravji (1) must be 
deemed to have been overruled by Jawahir 
Singh v. Udai Parkash (2). There is con- 
siderable force in that contention, but in 
view of the conclusion to which. we have 
Come, we do not desire to express any 
definite opinion on that question. We must, 
therefore, hold that as regards plaintiff No.2 
the suit was not barred. We confirm the 
finding of the learned Judge as regards 
plaintiff No. 1, but we-hold plaintiff No. 2 is 
entitled to continue the suit. We set aside 
the decree of dismissal made by the learned 
Judge and remand the case for trial on the 
remaining issues. Respondent No.1 must 
pay half the costs of the appeal to appel- 
lant No.2. Appellant No.1 will bear his 
own costs. The cther respondents will bear 
their own costs. Inthe circumstances of 
this case, we will excuse the appellants 
from payment of court-fees. The appeal 
abates as against respondent No. 4, as he is 
dead and no steps are taken to bring his 
heirs on record. 

N. J. Wadia, J.—I agree. 
a . Case remanded. 
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MADRAS HIGH COURT 
Criminal Reference No. 9 of 1937 
March 15, 1938 
BURN AND Sropart, JJ. 

In re BOJJI REDDI AND OTHERS-— 


ACOUSED 
Criminal Procedure Code (Act V of 1898), s. 307— 
Case having some offences triablêwith aidof jury and 
some with aid of assessora — Sessions Judge must 
gispase of latter case before referring under 
s. 307. 


Ina case where there are some offences triable with 
the aid of jury and others with the aid of assessors, 
the Sessions Judge is bound to dispose of the case 
in so far as the offences triable with the aid of 
assessors are concerned. He is not competent torefer 
the case of those offences to the High Court, nor can - 
his reference give High Court jurisdiction to dispose 
of them. He cannot refer to High Court under s: 307, 
Criminal Procedure Code the case of anybody in 
regard to whom he is in agreement with the verdict 
of the jury. Pachaimuthu v. Emperor (1), relied 


on. 

Or. Ref. made by the Sessions Judge, 
Bellary Division, in 8. ©. No. 23 of 1987. 

Mr. K. S. Jayarama Iyer for Messrs.. 
G. Gopalaswami and P. Lakshmayya, for 
the Accused. 

The Public Prosecutor, for the Crown. 

Burn, J—As Waller, J. observed in 
Pachaimuthu v. Emperor (1), we must de- 
cline to’ accept the reference which is 
premature. The learned Sessions Judge 
is bound to dispose of the case in so far 
as the offences triable with the aid of 
assessors are concerned. He is not com- 
petent to refer the case of those offences 
to this Court, nor can his reference 
give this Court jurisdiction to dispose of 
them. Moreover, from his letter of reference 
it would appear thatthe learned Sessions 
Judge is not prepared to express disagree~ 
ment with the verdict of the jury so far 
as accused Nos, l and 2 are cencerned. If 
that be so, the learned Sessions Judge must 
dispose of the case as against them. He 
cannot refer to this Court under s. 307, 
Criminal Procedure Code, the case of 
anybody in regard to whom he is in 
agreement with the verdict of the jury. 
The case will therefore go back to 
the learned Sessions Judge for disposal 
according to law. We may add ihat we 
have consulted the learned Public Prose- 
cutor and he has said that if this reference 
bad come up for dispcsal to-day, he would 
not have been able to contend that the 
Yerdict of the jury isin any way perverse 
or unreasonable or against the weight of 
the evidence. 

N.D. Case sent back. 
- (1355M 715; 137 Ind. Cas, 810; AI R 1932 Mad. 
512; (1932) Or. Cas. 430; 33 Or. L J 533; 6ML J 
571; 35 L W 671; Ind. Rul. (1932) Mad. 406641). 


138 


CALCUTTA HIGH COURT 
Oivil Suit No. 541 of 1937 
December 13, 1937 
PaNnokeipas, J. 
DIBOPRAKASH GANGULY— 
PETITIONER 


versus 
SUPROKOSH GANGULY anp 
ANOTHER—-Opposita PARTY 

Award—Setting aside of—Terms of reference 

directing . physical partition only—Arbitrators 
directing sale of premises and dividing sale proceeds 
Award held beyond reference and should be set 
aside. 
An order of reference to an arbitration directed 
the arbitrators to decide on the mode of partition 
of the premises and to partition it with the assist- 
ance of an engineer if necessary on the basis that 
each party was entitled to one-third share. Arbi- 
trators directed the sale of the premises and divid- 
ed the sale proceeds among the parties according to the 
shares : 

Held, that the award went beyond the terms of 
the reference and must be set aside. The jurisdic- 
tion of the arbitrators was limited to effecting a 
physical partition. MA 

Mr. W. W. K. Page, for the Petitioner. 

Mr. S. M. Bose, for the Opposite Party. 


Order.— This is an application by the 
plaintiff asking the Court to set aside an 
award of two arbitrators made under the 
Sch. If, Civil Procedure Code. The facts 
ate extremely simple. The two defendants 
are the brothers of the plaintiff, and the 
property with which I am concerned is 127, 
Lower Circular Road, which was bequea- 
thed to the three brothers by their father 
in equal shares. In April of this year the 
plaintiff instituted this partition suit ask- 
ing for the reliefs which are generally 
claimed in proceedings of that nature, that 
is, he asked for a declaraticn that he is 
entitled to a one-third share of his father's 
estate : for possession ; for administration, if 
necessary; for partition by metes and 
bounds and allotment of his share. A 
consent order was made on June 11, 1937, 
whereby the matters in dispute were 
referred to the arbitration of two members 
of the Bar. The actual terms of settlement 
constituted a schedule to the Court’s order, 
and I need only concern myself with 
paras. I to 3 of those terms. In para. lit 
was declared that the plaintit#fand defend- 
ants were each entitled to a one-third share 
in the estate of their father as well as in 
. premises 127, Lower Circular Road. In 
para, 2 all remaining mattefs in disputs 
between the parties including the question 
of accounts between the parties were 
referred to the arbitrators named in the 
Bchedule. Paragraph 3 is as follows: 


“The arbitrators will, in any event, take accounts 
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of premises 127, Lower Circular Road, Calcutta, 
will decide the mcde of partition of the same 
and will partition the same with the assis- 
tance of Mr, O. K. Sircar (if necessary) on the basis 
that each party is entitled to a one-third share 
therein.” | , , h 

Mr. Sircar is a Coneulting Engineer and 
Valuer, whose name is well-known to every 
body connected with the Court as his assis- 
tance is frequently obtained in matters of 
this sort. The arbitrators made their 
award on August 26, 1937. After recit- 
ing the consent order they set out the sub- 
stantive portion of the award, and the 
third paragraph of it is in the following 
terms: 

“Premises 127, Lower Oircular Road, be parti- 
tioned by sale, namely, the said premises be sold and 
the sale proceeds after deduction of the costs of sale 
and of the costs payable in a partition suit after the 
preliminary decree, be divided into three equal parts 
between the plaintiff and defendant No. land defend- 
ant No. 2." 


The award is attacked on two grounds: 
the first is that the arbitrators were guilty 
of technical misconduct within the mean- 
ing of para. 15 (a) of Sch. IL, because after 
the final sitting they consulted Mr. 0. K. 
Sircar as to the desirability of selling the 
property instead of partitioning it by 
metes and bounds, without informing the 
parties either of their intention to take Mr. 
Sircar’s opinion, or of the substance of 
that opinion when Mr. Sircar had given 
it~ The other ground of attack is that the 
award goes beyond the scope of the refer- 
ence because the terms of the order of 
reference limited the powers of the arbitra- 
tors as far as 127, Lower Circular Road is 
concerned, to partitioning it physically, and 
did not confer upon them the power to direct 
a sale and divide the proceeds of the sale in 
accordance with the shares of the parties. 
Tne learned Standing Counsel for the defend- 
ants concedes thatif the award is beyond 
the scope ofthe order of reference, it is 
“otherwise invalid” within the meaning of 
para. 15 (a). 

‘With regard to the first point, it appears 
that on August 3, 1937, the arbitrators wrote 
to Mr. Sirear asking whether the premises 
could be partitioned into three equal parts, 
and also which course would be the more 
advantageous to the parties; partition by 
metes and bounds or sale. A copy of their 
letter was sent to all parties and the minutes, 
show that the defendants agreed that Mr. 
Sircar should be asked to report as 
requested by the arbitrators, but there is 
certainly nothing in the minutes that can be 
construed as consent on the part of the 
defendants that the property should be sold 
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instead of partitioned, if Mr. Sircar so re- 
commended. 

Mr. Sircar wrote to the arbitrators on 
August 7, 1937, giving his reasons for advis- 
ing sale as against partition, and these 
were communicated to the defendants. 


On August 25, 1937, Mr. Sircar wrcte again. 


to the arbitrators in response to a request 
on their part for further particulars, and 
he gave as his opinion that whereas the 
value of the aggregate lots in the event of 
physical partition would be Rs. 1,20,000, the 
property, if sold as an entirety, might be 
expected to fetch Rs. 1,32,700, This further 
reference to Mr. Sircar was made without 
informing the parties, nor were they apprised 
of Mr. Sircar's estimate before the award 
was made. Itis conceded that it is mis- 
conduct on the part of an arbitrator to take 
the evidence of a witness except in the 
presence of the parties to the arbitration, 
and for this proposition I have been 
referred to the cases collected in Ganesh 
Narain Singh v. Malida Koer (1) at p. 402*. 
Mr. Bose says, however, that Mr. Sircar was 
not a witness, but a professional adviser, 
and he has referred toa passage in Russel 
on Arbitration where it is stated that 
arbitrators are entitled to fortify themselves 
by technical advice without reference to the 
parties. 

I think this is a matter where it is im- 
possible to lay down a definite rule, and 
each case must be decided according toits 
special circumstances. I am inclined to 
think here that the difference which Mr. 
Sircar estimated in the amounts which the 
property would realize if soldin lots and 
if sold in its entirety, was so great that it 
must have weighed very considerably with 
the arbitrators, and that being so, I think 
the parties should have had notice as to 
Mr. Sircar’s figures so that they might, if 
they thought fit, communicate their criti- 
cisms to the arbitrators. However, the 
other ground urged by the plaintiff for 
setting aside the award is the really im- 
portant matter. I think it is clear that 
arbitrators conceived that they had the 
same power which 4 Court would have in 
a suit. In my opinion, however, this was 
not so. Nothing is said in the terms of 
settlement about sale, and in my judgment 
the genera] terms of reference in para. 2 of 
the terms of settlement must be limited by 
the succeeding terms. Under term No.3 
the arbitrators are directed to decide on 
the mode of partition of the premises, and 

d) 13 O L J 399; 10 Ind. Cas. 450. 
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to partition the premises, with the assis” 
tance of Mr. O. K. Sirear, if necessary, on the 
basis that each party isentitled to one-third 
share therein. Those words prima facie 
limit the jurisdiction of the arbitrators to 
effecting a physical partition. wee, 

The only words which cause any difficulty 
are the words “will decide the mode of 
partition for sale,” because they seem’ 
superfluous in view of the explicit direction 
to partition. Whatever was in the minds 
of the parties when they decided to include 
those words in the terms of settlement, . an. 
order for sale cannot, in my opinion,. be 
described from any point of view asa 
“mode of partitioning property.” It may be 
that Mr. Page's suggestion is the correct onè; 
namely that the parties were contemplating 
the possibility of it not being convenient to 
partition the property in mathematically 
equal thirds, in which case the arbitrators 
could allot unequalshares to the parties 
and adjust the difference by awarding 
owelty money. Whatever the meaning of 
the words to which I have referred, I am. 
compelled to construe cl. 3 as directing 
physical partition leaving no discretion to 
the arbitrators toordera sale and divide’ 
the sale proceeds. In these circumstances 
J make an order setting aside the award and 
superseding the arbitration. Mr. Page’s 
client will have the costs of this application. 
The costs of the infructuous arbitration will, 
come out of the estate. g 

D. Award set aside. 


BOMBAY HIGH COURT 
First Civil Appeal No. 98 of 1935 
December 16, 1937 
RANGNEKAR AND N. J. WADIA, Jd. 
GOVIND GURUNATH NAIK—DEFENDANT 
APPELLANT 


versus 
DEEKAPPA MALLAPPA HUBBALLI 
~—~PLAINTIFR-~RESPONDENT 

Hindu Law~—Alienation—-Manager—Creditor satis- 
fying himself that manager is acting for benefit of 
estate or family—Real existence of alleged necessity, 
af condition precedent to validity of charge—Creditor, 
if boundto enquire how money was spent — Legal 
necessity and benefit to family depends on circum- 
stances of each case — Alienation of ancestral pro- . 
perty by father, whether void or vordable by son~ 
Lf itean be ratified—Legal necessity — Second mort- . 
gggee of joint family property having notice that firat ` 
one was for necessity — Whether can challenge legal 
necessity. 
< In order to justify an alienation by the manager, 
of the joint Hindu family property, there must bea - 
need, or the transaction must be entered into for the 
benefit of the estate. But even if infact there was 
no need or in fact that was no benefit tothe estate 
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and the creditor, who is bound to inquire into the 
Necessities for the loan and to satisfy himself as a 
reasonable person that the managerin the parti- 
cular instance is acting for the benefit of the estate 
or the family, makes such an inquiry and acts honest- 
ly, the real existence of an alleged sufficient and 
reasonably credited necessity is not a condition prece- 
dent tothe validity of the charge. What isa legal 
necessity or what is forthe benefit of the family can- 
not admit of one single and uniform answer. The 
answer to the question must depend upon the circum- 
stances of each case. It is permissible to refer to 
the Privy Counctl case Hunoomanpersaud Panday v. 
Babooee Munraj Koonweree (1) as also to the text 
of Mitakshara to find out whetherin a particular case 
acharge was justified by alegal necessity or for the 
benefit of the family. Tf therefore as the Mitakshara 
says “for the sake of the family” a transaction is 
entered into by the father, it is difficult to hold that 
the transaction will not bind those, who, have clearly 
benefited from it. There is no duty cast upon the 
creditor to inquire asto what happened to the money 
after once he had satisfied himself that the money 
Tos pae “for the sake of the family”. [p. 293, 
ool. 1. 

“Where, therefore, a Hindu father alienates family 
property to meet the expenses of a litigation 
relating to the adoption of his minor son, the aliena- 
tion is for legal necessity or in any case for the benefit 
of the family as a whole and in particular for the bene- 
fitof the minor son. Hunoomanpersaud Panday v. 
Babooee Munraj Koonweree l), relied on. 

An alienation of ancestral property by a Hindu 
father without a legal necessity or a Justifying cause 
ig not void, but voidable and can only be avoided 
by his son. Such an alienation by a father can be 
Yatified bythe con, Hanuman Kamut v. Hanuman 
Mandar (2), relied on. 

A second mortgagee of a joint Hindu family pro- 
perty who had clear notice of the fact that the first 
mortgage, subject to which hetook his own mortgage, 
was entered into for a legal necessity, cannot raise 
the question that in fact there was no legal neces- 
sity, [p. 294, col. L.) f 

F. 0. A. from tke decision of the First 
‘Class Sub-Judge at Dharwar, in Special 
Civil Suit No. 27 of 1933. 

Messrs. G. N. Thakor and K. G. Datar, 
for the Appellant. 

Dr. B, R. Ambedkar and Mr. G., R. 
Madbhavi, for the Respondent. 


Rangnekar, J.—This is a curious case in 
which a mortgage of whatis alleged to be 
a joint family property effected by a Hindu 
father having a minor gon is challenged as 
to part of the consideration for it, by the 
second mortgagee of the father on the 
ground that there was no legal necessity so 
as to justify the prior mortgage. The suit 
was brought by the first mortgagee under 
a mortgage effected by one Kanchangouda 
on April 20, 1921, the consideration being 
Rs. 9,000. That consideratién was madé 
up of the balance of Rs. 3,500 then found 
due at the foot of a previous account in’ 
respect of money dealings existing between 
Kanchangouda and the plaintiff mortgagee 

and a fresh advance of Rs. 5,500 in cash. 
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The suit was directed against the son of 
Kanchangonda and the latter's widow (de- 
fendants Nos. 1 and 2) as heirs and legal re- 
presentatives of Kanchangouda, and the ` 
present appellant (defendant No. 3) who 
claimed to hold a second mortgage from the 
father under a document dated April 17, 
1926. Defendants Nos. Land 2 put in no 
written statement and did not defend the 
suit. Defendant No 3 raised various pleas. 
Most of them were given up by him at 
the trial. But he persisted in contending 
that the mortgage did not affect the 
interest of the minor son of Kauchan- 
gouda as there was no justifying necessity 
for the same. The learned First Class 
Subordinate Judge on the evidence held 
that the mortgage effected by Kanchan- 
gouda in favour of the plaintiff was a valid 
mortgage and the moneys were required 
for legal necessity and were for the benefit 
of the family including the minor son, and 
in the result he decreed the plaintiff's 
claim. It is from that judgment that the 
present appeal is taken. 

The appellant now disputes part of the 
consideration for the plaintiff's mortgage 
relating to the cash advance of Rs. 5,500 
and his case is that to that extent there 
was no legal necessity and the minor son is 
not bound by the mortgage. It was con- 
tended on behalf of the plaintiff in the 
lower Court that it was not open to the 
second mortgagee to raise that contention 
as defendants Nos. 1 and 2 had admitted, or 
at any rate not disputed the existence of a 
justifying necessity, but the learned Judge 
overruled that contention, though on the 
merits he found in the plaintiff's favour. 
The evidence in the case shows that Kan- 
changouda was carrying on business and he 
had dealings with the plaintiff in respect of 
which Kanchangouda had passed from time 


-to time at least three promissory notes in 


favour of the plaintiff. It appears that 
Kanchangouda gave the minor son in adop- 
tion as a richer family possessed of large 
estate. The adoption was disputed by the 
adoptive family and the disputes resulted 
in a litigation which ultimately came to 
this Court, and this Court held that the 
adoption wasinvalid. Kanchangouda then 
applied for leave to appeal to the Privy 
Council and that application was granted 
The plaintiff's case is that it was for the 
purpose of defraying the costs of prosecut- 
ing the appealin the Privy Council that 
the mortgage in suit was executed. The 
mortgage is Ex. 46 and on the face of it 
shows that an account of the previous deal- 
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ports his case. 
dant No. 3 who was the only contesting par- 


adoption had been upheld, a sharer in the family 


famil d í 
gouda would have become the sola owon" SANA 


After hearing all that has been said by 
Mr. Thakor on the point, we are in entire 
agreement with the view taken by the 
learned Judge. The law on the subject is 
to be found in the well-known case in 
Hunoomanpersaud Panday v. Babooee Mun- 
rag kanaka (D, mw their Lordships of 

e Privy ouncil, observed as fol 
(pp, 425-424") ea si 

“The power of the manager for an inf i 
charge an estate not his own, is, wider the Hine 
Law, a limited and qualified power. It can only be 
exercised rightly in a case of need, or for the 
benefit of the estate, But, where in the particular 
instance, the charge is one that a prudent owner 
would make, in order to benefit the estate, the 


“e bona fide lender is not aff 
: a ected b 
mismanagement of the estate. y the precedent 


on the estate, the danger to bs ave 

rted : 
benefit to be conferred upon it, in the peered 
instance, is the thing to be regarded Their. 


ss k 6) a 393; 18 W R 8ln; 2 Suther 29; 1 Sar, 
*Poges of 6 MT Aad] T TT 


terse 
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Lordships think that the lender is bound to 
inquire into the necessities for the loan, and to 
satisfy himself as well as he can, with reference to 
the parties with whom he is dealing that the 
manager is acting in the particular instance for 
the benefit of the estate. But they think that if 
he does so inquire, and acts honestly, the real 
existence of an alleged sufficient and reasonably 
credited necessity is not a condition precedent . 
to the validity of his charge, and they do not think 
that, under such circumstances, he is bound to see 
to the application of the money.” 


It is clear from this therefore that there 
must be need, or the transaction must be 
entered into for the benefit of the estate. 
But even if in fact there was no need or in 
fact there was no benefit to the estate, 
and the creditor, whois bound toinquire into 
the necessities for the loan and to satisfy 
himself asa reasonable person that the 
manager in the particular instance is acting 
for the benetit of the estate or the family 
makes such an inquiry and acts honestly, 
the real existence of an alleged sufficient 
and reasonably credited necessity is nota 
condition precedent to the validity of the 
charge. We think that in this case itis 
quite clear that the plaintiff made inquiries. 
He was told that the money was required 
for carrying on a litigation entirely for the 
benetit of the minor so1. Until the adop» | 
tion of the minor was established, he did 
not cease to be a member of tae family. If 
therefore for the purpose of ‘advancing the 
interest of his only son the father alienates 
the family preperty, it is difficult to see 
why such an alienation cannot be.said to 
have been made for a legal necessity or in 
any case for the benefit of the family as a 
whole and in particular for the bonefit of 
the minor son. The principles laid down in 
Hunoomanpersaud Panday v. Babooee 
Munraj Koonweree (1), were, it is clear, 
influenced by the texts cited before their 
Lordships, and amongst these texts there 
were verses 27,28 and 29 of Ch. I of the 
Mitakshara. Verse .27 deals both with 
ancestral movable and ancestral immovable 
property, and as to ancestral immovable 
Property it says the father hasno power 
to alienate ıt witnout the consent of his 
sons. But reference is made to an ex- 
ception which is mentioned by Bribaspati 
which is set out in verse 28. That verse 


is as follows : 

“Even a single individual may conclude a dona- 
tion, mortgage, or sale of immovable property 
during a season of distress, for the sake of the 
Jamily, and especially for pious purposes." . 

The text of Brinaspati is itself explaine 


“in verse 29 aa follows: ; 


_ “While the sons and grandsons are minor, and 
incapable of giving their consent té a gift and the 
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like ; or while brothers are so and continue un- 
separated; even one person who is capable may 
conclude a gift, hypothecation, or sale of immov- 
able property, if a calamity affecting the whole 
family require it, or the support of the family 
render it necessary, or dispensable duties, such 
as the obsequies of the father or the like, meke it 
unavoidable,” 


It is clear from the decided cases that 
the dictum of their Lordships in Hunoomans 
persaud Panday v. Babooee Munraj Koon” 
weree (1), as well as the text of Mitakshara 
which is illustrative of what is a legal 
necessity or what is for the benefit of the 
family, is by no means exhaustive. What 
is a legal necessity or what is for the 
benefit of the family cannot admit of one 
single and uniform answer, The answer, 
to the question must depend upon the 
circumstances of each case. It is permis: 
sible torefer tothe Privy Council case 
as also to the text of Mitakshara to find 
out, whether ina particular case a charge 
was justified by a legal necessity or for 
the benefit of the family. If, therefore, 
asthe Mitakshara says “for the sake 
of the family” a transaction is entered into 
by the father, itis difficult in my opinion 
to hold that the transaction will not bind 
those, who,as in this case, have clearly 
benefited from it. To say the least, it 
would not’ lie in the mouth of the son 
himself to contest the mortgage par- 
ticularly as it has clearly resulted in his 
benefit. 

As against this, all that is pointed out by 
the learned Oounsel on behalf of the appel- 
lant is this that although the money was 
taken for, the purpose of carrying on 
litigation in the Privy Council, there was 
a compromise and the money was not then 
required for that purpose. But the evid- 
ence inthe case is that the money was 
utilized for the purpose of the father’s 
business as well as for agricultural purpose 
and for household expenses. There was 
no duty cast upon the plaintiff to inquire 
as to what happened to the money after 
once he had satisfied himself that the 
money was required “for the sake of the 
family” and for the benefit of the minor boy. 
Still the evidence shows that he did make 
inquiries as to what happened to that 
money and we think that he acted entirely 
honestly in the case, and it eis difficult to 
accept the contention that the present 
claim should not be allowed. We think, 
therefore, that the view taken by the 
learned Judge is correct and on this 
‘ground alone the appeal must fail. In this 
view of the case, it is not necessary to 
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consider a somewhat more serious ob-, 
jection raised at the trial on behalf of the 
plaintiff and supported here by Dr. Ambed- 
kar, and that is whether it is at all open 
to defendant No. 3, who, as I have already 
Pointed out, was the second mortgagee 
of the same property from the same 
mortgagor, toraise the contention that the 
mortgage subject to which he took his 
own mortgage is not binding on him, 
because part of the consideration was not 
required for purposes binding on the 
minor sop. There is no decided case 
which actually bearson the point. The 
argument on behalf of the appellant is 
thatthe second mortgage included also 
the interest of defendant No.1. There is 
no clear evidence on the record to show 
that the second mortgage was effected 
by the father both for himself and on 
behalf of his minor son. The learned 
Judge seems to have understood the de- 
fendant’s case to be that the second 
mortgage was effected by the father him- 
self. Reference is made to the written 
statement which, in my opinion, does not 
clearly show that the mortgage was effected 
by the father for himself and as guardian 
of his minor son. But assuming that it is 
so, I am unable to see that it would make 
theslightest difference to the principles 
which govern the question. Itis conceded 
by Mr. Thakor that the second mortgagee 
isnot claiming under defendant No. 1 
and indeed he could not be said to be 
claiming under him. Defendant No. 1 
has not disputed the mortgage, and 
according to all rules of pleadings, must 
be deemed to have admittedit. That 
isto say, he must be deemed to have 
ratified the mortgage, and if he has done sọ, 
it is difficult to hold thata stranger can 
-question a transaction which is recognized 
by the principal person whose interests were 
affected by it. 


I think it is too late in the day to con- 
test the proposition that an alienation 
by aHindu father is ab inttio void. All 
the authorities show that such an aliena- 
tion of ancestral property by a Hindu 
father without a legal necessity or a 
justifying cause is not void, but void- 
able and can only be avoided by his son. 
It is also clear on general principles, and 
authorities on the point are not wanting, 
that such asale by a father can be 
ratified by the son. I may refer on this 
point to .the observations of the Privy 
Council in Hanuman Kamut v. Hanuman 
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«Mandar (2) at p. 164%. Their Lordships 
observed that an alienation by a manager 
is not necessarily void, but is only void 
able if objection were taken to it by 
the other members of tke joint family. 
If that isthe view of the nature of an 
alienation made by a father without legal 
necessity.in my opinion, itis difficult to 
hold that the second mortgagee, who 
had clear notice of the fact that the firet 
mortgage, subject to which he took his 
own mortgage, was entered into for a legal 
necessity can raise the question that in fact 
there was no legal necessity. The princi- 
ple is that if a person purchases an estate 
subject toa mortgage, whether under a 
voluntary conveyance or a sale in invitum, 
the purchaser cannot be heard to deny the 
validity of the mortgage subject to which 
he made his purchase. The purchaser 
cannot, therefore, set up any personal 
disability onthe part of the mortgagor to 
make the mortgage. Ifthat is the position 
in the case of a purchaser from a mortgagor, 
it is difficult to hold that a second mort- 
gagee from the mortgagor can contest the 
validity ofthe prior mortgage. The view 
which we have taken seems to derive 
support from the observations of the 
learned authority, Mulle’s Hindu Law, 
at p. 272, Para. (4:, which are to the 
following effect : 

“An alienation by the manager of a joint family 
made without legal necessity is not void, but 
voidable at the option of the other co-parceners. 
They may affirm it or they may repudiate it, but 
acreditor cannot repudiate it, there being no 
suggestion that it was in fraud of crediters.” 

Ifthe case is brought under s, 53, 
Transfer of Property Act, then of course 
the position would be quite different. 
The appeal, therefore, fails and must be 
dismissed with costs. 

N. J. Wadia, J.—I agree. ° 

8. Appeal dismissed. 

(2) 19 0 123;18 I A 158; 6 Sar. 91 (PO. 
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8. K. Guosz, J. 

* BHUPENDRA NATH CHATTERJEE 
AND FOUR cTstRs—DgeFENDANTS—APPELLANTS 
versus 
Srimati ELOKESHI DASSI—Puarntirrp— 

1 Tenanoy ae WIE oF 1 
Bengal Tenanc ct of 1885) ` as am 
in 1900, 0, 16 (2) kien of amendment Tee 
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ant’s right toerect building, if affected— Whether 
must built with reference to area. 

The only effect of the amendment of s. 76 (2), Cf) 
of Bengal Tenancy Act, in 1929, is that the des~ 
cription of dweiling house is more specific in the 
present Act. But it is mot correct to say that the tenant 
js entitled to built without reference to area even 
though the effect might be to render the land unfit 
for the purpose of the tenancy. Hari Mohan Misser 
v. Surendra Narayan Singh (1), referred to. 

O. A. from the appellate decree of the 
Sub-Judge, 2nd Court, Howrah, dated De- 
cember 16, 1935. 

Messrs. Panchanan Ghose, Apurtadhan 
Mukherji and Ranjit Kr. Banerji, for the 
Appellants. 

Messrs. Gopendra Nath Das and Lala 
Hemanta Kumar, for the Respondent. 

- Judgment.—This is a second appeal by 
the defendants who are the landlords. The 
plaintiff is an occupancy raiyat in respect 
of a horticultural lease This status of the 
tenancy was decided ina suit between the 
parties. The judgment in Second Appeal 
No. 438 of 1921 passed by this Court on 
June 8, 1922, shows that it was held that 
the tenant was not entitled to use the land 
by erecting structures and sheds for the 
purpose of habitation on different parts 
of the land in addition to the dwelling 
house which was already in existence. 
After this judgment, the landlords breught 
Title Suit No. 339 of 1921 praying for 
demolition of structures then existing on a 
portion of the tenancy and for an injunction 
restraining the tenant from building on 
other portions of the tenancy. On Noveme 
ber 15, 1922, this suit was decreed, it 
being ordered that the defendant do re- 
move the huts standing on the land desg- 
cribed in Sch. O to the plaint and be 
further perpetually restrained from erect- 
ing any hut on the land described in Sch. A 
to the plaint. It is not disputed that the 
land described in Sch. A to the plaint is 
the land now in suit. After this decree, it 
appears that the tenant attempted from 
time to time to erect huts whereupon 
execution of the decree was taken out, the 
last execution being in 1932. In 1933 the 
plaintiff brought the present suit and 
prayer Ka of the plaint runs as follows: 
It may be declared that the plaintiff is 
entitled to build on the said land measur- 
ing 122 cottas and that the decree obtained 
in Title Suit No. 302/339 of 1921 be de- 
clared to be inoperative. There is a fur- 
dher” prayer asking that the defendant be 
restrained from going on with the execu- 
tion case arising out of the aforesaid decree. 
The first Court held that the plaintiff was 
-really seeking for a declaration of her right 
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to cover the entire land by structures. In 
the result, it dismissed the suit. Thereupon 
the plaintiff took an appeal and while the 
appeal was pending, the plaintiff made a 
Prayer for amendment of prayer Ka of the 
Plaint by substituting the words abasyak 
mata bas griha ‘dwelling house according 
to necessity” in place of tchchha mata gri- 
hadi “houses, ete., according to will.” This 
prayer was allowed. .The lower Appellate 
Court took the view that the law has been 
changed by the amendment of s. 76 (2) (f), 
Bengal Tenancy Act of 1929, that the decree 
which is now sought to be vacated can no 
longer stand in view of that amendment, 
and that, therefore, the plaintiff is entitled 
to succeed. Hence this second appeal by 
the defendants. 

The learned Judge below has discussed 
at some length the question as to whether 
the presents. 76 (2) (f), Bengal Tenancy 
Act should have retrospective effect or not. 
This question is not really important. The 
main question is whether the new section 
has introduced such a change in law as to 
introduce new rights in favour of the plain- 
tiff so as to make the decree in question 
inoperative. Now the present clause as 
compared with the corresponding cl. (f) 
in the old Act will show that the changes 
are first that in place of the expression 
“suitable dwelling house,” the present 
expression is “a dwelling house whether of 
masonry bricks, stone cr any other mate- 
tial whatsoever” and, secondly, that in 
place of the word raiyat the word ten- 
ant has been substituted. The second 
change isof norelevancy. As regards the 
first change, the only effect is that the 
description of dwelling house is more speci- 
fic in the present Act. For the respondents, 
it is contended that, while the plaintiff ten- 
ant has nointention of covering the land 
with structures, she is no longer limited as 
regard the areaof the structure by size of 
the tenancy. In support of this I have been 
referred tothe casein Hari Mohan Misser 
v. Surendra Narayan Singh (1) as constru- 
ing the old Act but that decision does not 
help the argument just referred to. In 
that case no doubt that area of the holding 
was one of the ingredients to be considered 
but this was in relation to the restrictions 
ofs. 23, Bengal Tenancy Act. It is certain- 
ly not correct to say that the tenant is 
entitled to build without reference to area 


even though the effect might be to render’ 


the land unfit for the purpose of the tenancy. 


(1) 34 C 718; 34 IA 133; 4A LJ 497;60 L 919 
17 M LJ 304;2M L T 399; 9 Bom. L.R 150 eO. 
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That question as to whether the effect of 
building will render the land unfit for ten- 
ancy has not been considered by the lower 
Appellate Court. But that question is res 
judicata by virtue of the decree which is 
sought to be vacated. The right of the ten- 
ant to build adwelling house on the land 
existed under the old Act just as it exists 
under the new Act. The decree in question 
does not touch that right at all. Therefore, 
the amendment ofcl. (f) of sub-s. (2) of 
s. 76, Bengal Tenancy Act does not really 
help the plaintiff's case. So the view taken 
by the lower Appellate Court is wrong. 
The judgment appealed against must be 
reversed and the judgment of the trial 
Court restored with costs in all the Courts. 
The appeal is allowed accordingly with 
costs throughout. 
D. Appeal allowed. 


RANGOON HIGH COURT 
First Civil Appeal No. 3 of 1937 
August 16, 1937 
BAGULEY AND SHARPE, JJ. 

L. AH CHOY— APPELLANT 
versus 
MAUNG TAUNG GYAW AND OTHERBB— 
ReSPONDANTS. 

Mortgage—Costs—Preliminary decree in form as 
amended by Rule Committee of Rangoon High Court 
—Decree declaring that amount due by defendant to 
plaintiff comprised principal, interest and cost— 
Appeal by defendant dismissed—Appellate Court 
further directing defendant to pay costs of plaintiff 
in Appellate Court—Property sold and purchased by 
decree-holder—Application for personal decree for 
costs—Decree holder held entitled to personal decree 
as regards costin Appellate Court and not trial 
Court. 

A preliminary decree in a mortgage suit as drawn 
up in the usual form as amended by the Rule Oom- 
mittee of the Rangoon High Oourt directed the de- 
fendant to pay the costs and declared that the 
amount due by the defendant to the plaintiff was 
certain sum comprising the principal, and interest 
and costs. An appeal by the defendant was dis- 
missed andthe preliminary decree confirmed. The 
Appellate Court further directed the defsndant to 
pay the costs of the plaintiff in the Appellate 
Court. The property was put up for sale and pur- 
chased by ;the decree-holder. The decree-holder, in 
execution, applied for formal decree for costs, The 
Court held that the costs could not be recovered if 
the original mortgage debt was barred and dis. 
missed the application. The mortgaged property 
was sold : 

Held, that personal decree could not be granted 
in respect of costs in the trial Court. They had 
merged in the mortgage money, but costs in the 
Appellate Court stood on different footing. The 
order for costs there must be regarded as personal 
decree against the defendant. As regards this costs 
the plaintiff was entitled to personal decree. 

F.C. A. from an order cf the District 
Court, Amherst, in ©. E. No. 25 of 1936. 
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Mr. K. C. Bose, for the Appellant. 
Mr. Eunoose, for the Respondents. 


Baguley, J.—The appellant sued Shwe 
Paing, whose heirs and legal representatives 
are respondents to the present appeal, on a 


. registered mortgage. The amount originally 


advanced on the mortgage was Rs. 20,000 
but apparently no interest was ever paid. 
The suit was filed only just before 12 years 
expired, so the total amount due at the 
time of filing the suit was Rs. 53,750 but 
only Ra. 50,000 was claimed. Shwe Paing 
defended the suit but the Ccurt found 
against him and the judgment ends with 
the passage: “A preliminary decree for sale 
in the usual form is passed with costs. 
Items Nos. 1, 2 and 3 will be excluded,” 
and in consequence a preliminary decree 
for sale of the mortgaged property in the 
form as amended by the Rule Committee 
of this Court was drawn up, the operative 
part running as follows: 

“It is hereby ordered and decreed that the sum of 
Rs. 2,400 being costs of this suit shall be paid by 
the defendant to the plaintiff and it is declared 
that the amount due to the plaintifi by the defen- 


dant is the sum of Rs, 52,400 being the balance 
account as shown in Sch. A hereto ;” 


and Sch. A is filled up with two items, 
Rs. 50,000 principal and interest and 
Rs. 2,400 costs. Shwe Paing was not satis- 
fied with this and he appealed to this 
Court. His appeal was dismissed and the 
decree of this Court, efter stating that the 
appeal be and the same is, hereby dis- 
missed, goes on to say that the preliminary 
mortgage decree “be confirmed as follows" 
and then the decree was exhibited in full, 
and after this it proceeds: 


“And it is further ordered that tke appellant- 
defendant aforesaid do pay to the respondent- 
plaintiff aforesaid the sum of Rs. 1,200 (rupees one- 
fhousand two-hundred only) being the amount of 


costs incurred by the respondent-plaintiff aforesaid 
in this Court.” 


In due course the property was brought 
to sale and it was bought in by the 
decree-holder for Rs. 18,400. The decree- 
holder applied under O. XXXIV, r. 3 (4) 
for a personal decree for Rs. 21,600 being 
the sum total of interest that had accrued 
due during the six years immediately pre- 
ceding the institution of the suit and the 
costs of the suit, że., Rs. 3,600. This ap- 
plication was dismissed by the District 
Judge on November 3, 1936: “The ap- 
plication for personal decree is, therefore, 
dismissed with costs, Advocate’s fee Rs. 17”. 
Meanwhile in Execution Oase No. 25 of 1936 
the plaintiff had filed an application for 
execution for costs alone, in the ordinary 
form in which applications for execution 
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are made out. Under heading 7 he enter- 
ed “amount decreed for costs, Rs. 2,400 
appellate cosis, Rs. 1,200" and then the 
costs of the application and soon. Objec- 
tion was raised and on November 3, 1936, 
the same day on which the epplication for 
a personal decree was dismissed the 
learned Judge in Diary order after reference 
to Balthazar & Son v. Aga Ali Ramzan 
(1) stated that : 

“Qosts cannot be recovered if the original mort- 
gage debt is barred and the mortgaged property 


has been sold. Under these circumstances the 
execution application is dismissed.” 

Against this Diary order the present 
appeal has been filed while the order refus- 
ing a personal decree has not been appealed 
against The first case’ quoted is Maung 
Po Mya v. M. A. S. Chettyar Frim (2). 
The head-note of this case runs thus ; 

“In a suit between the mortgagee and the mort- 
gagor only, costs are ordinarily to be regarded as 
part of the mortgage money und execution in res- 
pect of costs in such a suit can ordinarily be had 
only after final personal money decree has been 
passed, the costs being included in the money pay- 
able under the decree on the mortgage and being 


recoverable only as part of that money and not as 
costs.” 


But in the judgment tbere is a passage in 
the nature of an obiter dictum at p. 2004: 

“I think, therefore, that a final personal money 
decree for costs may be given against the mort- 
gagor in a case where the personal remedy of the 
mortgagee against the mortgagor for the mortgage 


. 


money and interest thereon is time-barred.” 

But in Balthazar & Son v. Aga Ali 
Ramzan (1), a Judge of this Court sitting 
on the Original Side held that a prelimin- 
ary decree framed in accordance with Form 
No. 5 followed the ordinary rule that costs 
in a mortgage suit form part of the mort- 
gage debt and wien the personal remedy 
of the decree-holder had become barred, he 
could not claim a persona) decree for costs 
alone. So far asthe decree in the present 
case is concerned, it seems quite clear 
that the passage at the beginning of the 
decree which directs the defendant to pay 
certain eccsts to the plaintiff cannot be 
regarded asa separate personal order to 
pay costs. Taking tLe decree as it stands, 
there are two orders with regard to Rs. 2,400 
costs. The initial order with regard to 
costs was intended to be used only when 
there was a special order for costs passed 
against one defendant or another, and the 
fact that coste are mentioned in two places, 
once in Sch. A as part of the amount due 

(1) 14 R 53°; 167 Ind. Oas. 805; A IR 1937 Rang. 
71; 9 R Rang. 332. 


9 9 R 186; 133 Ind. Cas. 225; AI R 1931 Rang. 
“58; Ind. Rul, (1931) Rang. 241, 
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on the-mortgage, and once as being order- 
ed to be paid by the defendant shows 
tlere is a redundancy. In the judgment 
it is clearly expressed that the mortgage 
decree was one of the ordinary kind. The 
decree having been filled in this unfortunate 
way obviously requires explanation and 
explanation is to be sought in the judg- 
ment: sol am of opinion that the Rs. 2,400 
costs of the original Court must be regard- 
ed as merged in the mortgage money. 

So far as Rs. 1,200 costs in the Appel- 
late.Court are concerned, the matter stands 
on a different footing. The appeal was 
one by the defendant ; the appeal was dis- 
niissed : the decree of the trial Court was 
confirmed exactly asit stood and there was 
a further order that the defendant should 
pay to the plaintiff Rs.1,200 more in the 
way of costs. One can well understand 
that costs of the trial Court may be regard- 
ed as part of the mortgage money when 
the mortgage is a simple mortgage because, 
in the event of the mortgagor defaulting 
on the simple mortgage, the only remedy 
which the mortgagee hes is totile a suit. 
lt has been laid down by the Privy Council 
that in the case of a simple mortgage, the 
mortgagee gets a debt, with the right in 
the event of default, to bring the mort- 
gaged property to sale through the agency 
of the Court ; the assistance of the Court 
is, ‘so to speak, always envisaged in the 
case of a simple morigage. The ordinary 
expenses cf a mortgage suit, therefore, 
have to be envisaged as a very frequent 
addition which may have to be made to 
the mortgage, and sometimes of course an 
appeal by the plaintiff may be necessary 
and the same rule possibly might apply. 
That an unsuccessful defendant should 
necessarily appeal is not so obvious. Un- 
successful defendants should not appeal 
when the appeals are going to be unsuccess- 
ful : also decree: holders’ expenses are incur- 
red by these appeals and when the mortgage 
security is insufficient this would mean 
that an unsuccessful defendant who makes 
an appeal unseccessfully can inilict upon 
the successful plaintiff the ccsts which, 
if they are merely part of the mortgage 
money, he can never recover from the pro- 
perty, nor from the defendant personally 
in many cases. I think, therefore, that in 
this case, where the defendant's appeal was 
unsuccessful and where a decree is awarded, 
as itis in the present case, the crder for 
payment of Rs. 1,200 costs in the Appellate 
Court must be regarded as a personal 
decree against the defendant. 


The cases quoted by the respondent on 
this point can call, I think, be distinguished, « 
Raj Kumar Singh v. Sheo Narayan Sahu 
(8) can be differentiated from the present 
case becanse in this case it was plaintiff 
who appealed to the High Court and the 
question befure the Court was whether the 
decree for costs could he executed before 
the mortgaged properties had been sold. 
Tne question of costs in a plaintiff's appeal 
is on a different footing from the question 
of costs in a defendant's appeal. Dambar 
Singh v. Kalyan Singh (4) was a case in 
which the defendant's first appeal was 
successful and it was only in the High 
Court on second appeal the plaintiff got 
his mortgage decree. In this particular 
case the Court took into consideration the 
actual wording of the form of the decree and 
the practice of the Court and although the 
actual form of the order for costs is the 
game as the one in the present case the 
learned Judges said : 

“Tf the decree of the High Court had expressly 
followed the judgment, we do not think it could be 


contended that Dambar Singh was personally liable 
for the costs.” 


This differs somewhat from the judgment 
passed in the present case. In Amina 
Bibi v. Rama Shankar Misra (5) it ig 
pointed out that in matters of this kind 
each case must depend on its own decree, 
Sheo Darshan Singh v. Beni Chaudhri (6) 
can easily be distinguished because in 
that case the suit was for redemption. 
In the present case the judgment of this 
Court in appeal makes it, I think, per- 
fectly clear that the Oourt was of the 
opinion that the appeal should never have 
been brought. The respondent's Advocate 
was not calied upon and the judgment is 
about six lines. In actual form this decree 
makes the defendant personally responsible 
for the costs, and I seeno reason to 
doubt that that was the intention of the 
Oourt, particularly in a case like this where 
the personal remedy for the balance of 
the money ordinarily due on the mortgage 
was barred, and unless there was a per- 
sonal order for costa, the respondent would 
have been brought to the Appellate Court 
for no good purpose whatever and with noe 
possible chance of recovering his costs, 
For these reasons I would alter the order 
dismissing the application for execution 

(3) 850 431; 12 O W N 364; 8 OL J 152, 

(4) 40 A 109; 43 Ind. Cas, 557;A I R 1918 All, 366; 
15A LJ 914. 

(5) 41 A 473; 50 Ind. Oas. 730, A IR 1919 all, 
297; 17 A L J582. 

(6) 48 A 425; 94 Ind. Oss. 872; AI R 1926 All. 424; 
24 ASL J424. 
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and would direct that it proceed, but only 
efor the purpose of recovering Rs. 1,200 
awarded in the Appellate Court. The ap- 
pellant has been only partly successful. 
1 would pass no orders as regards costs of 
this appeal. 


Sharpe, J.—The first point in this appeal 
is whether the opening words of the second 
paragraph of the decree passed on May 22, 
1935, by the District Judge of Amherst in 
Civil Suit No. 20 of 1934 can be regard- 
ed as a separate and special personal order 
directing the defendant to pay to the plain- 
tiff the sum of Rs. 2,400 for costs of suit. 
As my brother Biguley has pointed out, 
taking the decree as it stands, there are 
two orders in regard to those Rs. 2,400; 
therefore, it is argued that the plain mean- 
‘ing of such repetition, especially when the 
decree opens, as it does, with a specific 
statement as to the payment of the costs, 
is that it amounts to a personal order. But. 
regard must be bad to Form 5 in Ap- 
pendix D to the Code of Civil Procedure, 
as modified by the Rule Committee of this 
High Court, from a perusal of which form 
it appears that this present decree merely 
follows the prescribed form. If the decree 
is to follow the form, as it must do, how 
else can an order, where no personal 
liability is intended, be drawn up? This 
present decree is in the form in which it 
would be even were it agreed that no 
personal order was intended. Therefore, 
the argument presented to us on this 
matter on behalf of the appellant must, in 
‘my judgment, fail. 


A second point arises in regard to the 
Rs. 1,200, being the costs of an unsuccessful 
appeal which this Court ordered the appel- 
lant-defendant to pay to the respondent- 
plaintiff. Those costs stand on an entirely 
different footing. Without examining the 
reasons for their doing so as my brother 
Baguley has done, (and I would add that 
I entirely agree with all he has said on 
that point) I will content myself with 
adding that, quite apart from the obvious 
good sense of the matter, the decree in 
Civil First Appeal No. 107 of 1935,in this 
“Court, is, from its very form and terms, 
clearly a personal order against the appel- 
lant-defendant to pay the Rs. 1,200 to the 
respondent: plaintiff. Therefore, in my judg- 
ment the appellant in the present appeal 
should succeed on this second point. I 
accordingly agree with my brother Baguley 
that the order, proposed by him is the one 
which we should pass. I also agree that 
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each of the parties to this appeal should 
bear their own costa. 
D. Appeal partly allowed. 





LAHORE HIGH COURT 
Criminal Revision Petition No. 2 of 1937 
June 8, 1937 
BLAOKER, J. 
QGQURBAKHSH SINGH AND OTHERS 
—ConvicTts—PrtitiongRs 
versus 
EMPEROR—ReEsponpENT 

Criminal Procedure Code (Act V of 1898), s. 342—~ 
Applicability to witness called by Court — Accused, 
if should be examined after such witness—Public 
Gambling Act (III of 1887), s. 4—Essentials—Persons 
not found in place where gambling is going on—If can - 
be convicted. . 

Section 342, Criminal Procedure Oode only applies 
to the prosecution case and not to witnesses called by . 
the Court. No prejudice is caused by the omission 
toexamine the accused again after the examination of 
a witness called by the Oourt. 

The only crime under the Public Gambling Act is, 
being found inthe place where gambling is going on 
and under the Act, it is no offence to gamble in a 
public place as long as you are not found doing it, 
Persons not found in the place where gambling was 
going on cannot be convicted under s. 4 of the Act, 
Fazal Ahmad v. Empress (1), followed. 

Or. R. P. from an order of the Additional 
Sessions Judge, Ferozepore, dated Decem- 
ber 21, 1936. 

Report.—The accused on conviction by 
Thakar Vikram Singh, exercising the powers 
of a Magistrate of the First Olass, in the 
Ferozepore District, were sentenced, by 
order dated October 20, 1936, under s. 4, 
Gambling Act, to pay a fine of Rs. 15 each or 
in default to undergo rigorous imprisonment 
for the week. The facts of the case are as 
follows: i 

On the night between September 1 and 
2, 1936, the Superintendent of Police, Feroze- 
pore, raided a building which he thought 
was being used as a public gambling house. 
In this raid three persons were actually 
found in the gambling house and were 
arrested. Six other men were arrested from 
the second story of the same building. 
All these nine parsons were sent up for 
trial before Thakar Vikram Singh, Addi- 
tional District Magistrate, Ferozepore, for ` 
an. offence under s. 4, Gambling Act. One 
of them Bishan Das was asked by the 
learned trial Magistrate to give evidence 
under s. 10, Gambling Act, and did so, He 
was acquitted while the other eight were 
convicted under s. 4 and ordered to pay a 
fine of Rs. 15 each, or in default to undergo 
rigorous imprisonment for one week each. 
The order is not appealable, and a petition 
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for revision has, therefore, been filed against 
the order of the learned Magistrate. 

It appears that there has been a material 
irregularity in the conduct of the trial. 
The accused persons should have been 
examined at the opening of the trial as 
this was a summons case. The learned 
Magistrate, however, did not examine any 
of the petitioners. Infact, I find from the 
record that he did not examine the accused 
persons at any stage of the trial. Only at 
one stage the statement of the Counsel 
appearing for them is recorded concerning 
the defence witnesses. It also appears that 
the learned trial Magistrate went to see 
the spot at the conclusion of the defence 
evidence. After the inspection of the spot 
he called one Chebe Khan, Police Con- 
stable, as a Court witness. After the evi- 
dence of this witness was recorded, the 
accused were never offered any opportunity 
to produce further evidence. The Magis- 
trate merely remarked: “the case is closed" 
and he then proceeded to deliver judgment 
at once. The.learned Public Prosecutor 
admits before me that there has been more 
than one irregularity in this case. The 
whole trial stands vitiated. It therefore 
becomes necessary that the case should be 
referred to the High Court for revision. 

The learned Counsel for the petitioners 
has further urged before me that on the 
merits there should not be are trial as far as 
five of the petitioners are concerned. These 
are Guizara Singh, Bawa Ram Kishan, 
Mohan Lal, Tirath Ram and Om Parkash; 
and the argument has been that these per- 
sons were not found at the time of the raid 
in the gambling house, and therefore they 
cannot be said to have committed any 
offence. The learned Counsel urges that it 
is not an offence underthe law to gamble 
even in a public gambling house, and that 
the only punishable offence is to be found 
gambling in such a gambling house at the 
time of a raid by the Police. Admittedly 
these five petitioners were not found in 
the gaming house. They were caught in 
the neighbourhood in circumstances from 
which the learned Magistrate inferred that 
they had been gambling in the gaming house. 
The learned Counsel for the appellant relies 
on a decision of the Punjab Chief Court 
being Fazal Ahmad v. Empress (1), Itis 
a Single Bench decision, and in the course 
of it Roe, J. says: . 

“I am of opinion that under ss. 4 to 6the accus- 
ed must actually be found in the house when the 
search is made. The Act nowhere makes the ‘act 


of gambling even in a common gaming house 
iteelf an offence; the offence is being found there 
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when the house is lawfully searched. If it were 
clearly proved, or admitted, that an accused per- 
son had been gambling constantly, or up to the 
very moment of the entry by the Police. I do not 
gee under what section he could be convicted, if he 
succeeded in effecting his escape before the Police 
effected their entry.” 


Tomy mind, the view expressed in this 
decision seems startling, but no authority 
to a contrary proposition has been cited 
before me. 

In these circumstances, I direct that the 
records of this case be forwarded to the 
High Court with the recommendation that 
the present convictions and sentences be 
set aside, and either a re-trial of all the 
petitioners ordered, or in case the view 
expressed in Fazal Ahmad v. Empress (1) 
is accepted, a re-trial of the three petitioners 
Gurbakhsh Singh. Jagan Nath and Karam 
Chand alone be ordered. 

Note.—The Fine Register shows that the 
fines in question were realized by the Oourt 
concerned and credited into the treasury 
on October 26, 1936. 

Mr. R. P. Khosla, for the Petitioners. 

Mr. Manohar Lal Mehra, for the Advocate- 
General, for the Crown. 

Order.—The learned Sessions Judge 
recommended that the proceedings in this 
case should be set aside on account of what 
he considers to be two material irregula- 
rities. The first is that the accused were 
not examined at the opening of the trial 
as is necessary in a summons case. I find, 
however, on referring to the summary trial 
register that the learned Sessions Judge 
appears to be under some misapprehension 
as regards this point as the summary regis- 
ter shows that they were examined at the 
outset of the trial. What appears to have 
misled the learned Sessions Judge is that 
the learned Magistrate adopted the course, 
which he need not have adopted in a sum- 
mary trial, of recording the evidence of the 
witnesses on separate sheets of paper. It 
seems that the file of those separate sheets 
of paper must have appeared to the learned 
Sessions Judge to be the whole of the 
record which of course it is not. The second 
point on which the learned Sessions Judge 
recommends the trial to be upset is the 
omission of the learned Magistrate further 
to examine the petitioners after he had 
called a Court witness at the close of the 
trial. But the statute does not require the 
accused to be examined again after the 
examination of a Court witness and s. 342 
only applies to the prosecution case and 
not to witnesses called by the Court. Is 


(1) 35 P R 1894 Cr. 


300 


has been held that if in fact no prejudice 
° has been caused by the omission to exe- 
mine the accused in such circumstances 
there is no irregularity at all in the trial. 
That is the cage in this trial. The evidence 
of the Court witness Chebe Khan has add- 
ed nothing whatever to the case of the 
prosecution and has not prejudiced the 
Petitioners in any way. The case against 
them would have been exactly the same if 
Chebe Khan's evidence had never been 
taken. There is, therefore, no ground to set 
aside the trial in this case. 

But I am of opinion that the convictions 
of’Moban Lal, Ram Kishan, Tirath Ram 
and Om Parkhsh cannot be upheld. It is 
clear from the evidence that they were 
not found in the place where the gaming 
was going on within the meaning of s. 4, 
Public Gambling Act. The law in this 
matter has been very clearly stated by 
Roe, J. in Fazal Ahmad v. Empress (1). 


Whatever may or may not have been the . 


intention of the Legislature in drafting s. 4, 
what -they have said is that the only crime 
is being found in the place where gambling 
is going on and that under the Act it is 
no offence to gamble in a public place as 
long as you are not found doing it. 

The case against Gulzara Singh is, how- 
ever, slightly different. There is evidence 
which there is no reason to disbelieve that 
when the Police party were approaching 
the chaubara in which the gambling was 
proved to be going on, a Sikh, who was 
afterwards identified by the same witness 
as Guizara Singh, “peeped out of the chau- 
bara over the parapet of the chaubara.” 
If it could be satisfactorily proved that 
this means that he had just come out of 
the chaubara, I think the conditions of 
s. 4 would have been fulfilled in his case. 
But the evidence is not very definite and 
clear on this point and the plan of the 
spot does not help. It is impossible there- 
fore to determine the exact relation of the 
place where this Gulzara Singh was seen 
peeping out of the parapet of the chaubara 
to the place where the gambling was actual- 
ly going on so as to enable the Court to 
decide whether at the time he was seen by 
the Police he was or was not, practically 
speaking, in the place where the gambling 
was‘going cn. He must, I think, be given 
the benetit of this doubt. 

With regard then to three of the peti- 
tioners, Gurbakheh Singh, Jagan Nath and 
Karam Chand, I see no reason to interfere 
and their petition is rejected. With regard 
tn the other petitioners, however I am of 
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opinion that a conviction under s.4, Public 
Gambling Act cannot.be sustained and as 
far as they are concerned, their petition is 
accepted and they are acquitted. 

D, Order accordingly. 


CALCUTTA HIGH COURT 
In the matter of an application under 
Income Tax Act, 1922. 
February 28, 1936 
Durpysaire, C. J. AND COSTELLO, J. 

In the matter of BABULAL RAJGARHIA— 

ASSESSEE. 4 
Income Tax Act (XI of 1929), s. 66(2) and (8)— 
Commissioner, if can be required to refer to High 
Court question of law not raised in application 

under s. 66 (2). 

An assessee is not entitled to require the Oom- 
missioner under s. 66 (3) of the Income Tax Act, 
to refer to High Court a question of law which he 


should have raised in his application under a, 66 
(2) but did not do so. 


Mr. S. N. Banerji, for the Assessee. 
Mr. R. B. Pal, for the Commissioner of 
Income-tax. 


Derbyshire, ©. J.—This Rule must be 
discharged with costs. In the letter which 
the Income-tax Commissioner has sent to 
this Court under the Rules of this Court 
showing cause against the rule which we 
ordered to issue, the first question submitted 
is: 

“Whether a lease deed stipulating an annual rental 
of a house property is not conclusive evidence to prove 
the bona fide annual value as stipulated by s. 9 (1), 
Income Tax Act.” 

The Commissioner of Income-tax submits 
that the question is altogether one of fact 
and that a lease deed stipulating an aunual 
rental value, though one piece of evidence is 
not conclusive evidence of the bona fide 
annual value of the property and that in 
determining that value of the property all 
the circumstances of the case must be con- 
sidered. Mr. Banerji who appears in support 
of this Rule admits that that contention is 
right. The second question submitted is: 

“Whether or not there was asuccession within the 
meaning of s. 26 (2) of the Act to the jute mill of 
assessees Which was sold without transferring the 
account book debts and outstandings, etc.” 

The Income tax Commissioner has set out 
the facts relating to the transfer of building, 
machinery, stocks and stores and the land 
on which the mill was built. He submits 
that this again is a question offact. I think 
that it is a question of fact, and Mr. Banerji 
does not argue to the contrary. So that 
question goes. The third question with 
regard to which the Commissioner of Income- 
tax is. asked to show cause why ‘he should 
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not state a case is as follows : 

“Whether assuming that there was a succession 
under s. :6 (2) of the Act, the asgessee was entitled to 
the deduction for the losses incurred by him in 
the businsss ” ; 

The Commissioner of [ncome-tax says that 
that question was never raised before in this 
form, and in his submission the assessee 

_ ought not to be allowed to raise it at this 
stage when it was not raised in this form 
either before the Income-tax Officer, the 
Assistant Commissioner of Income-tax or the 
Commissioner of Income-tax. Now this Rule 
was issued under the provisions of s. 66 of 
the Income Tax Act, s. 66, sub-s. (1), is as 
follows : 

“If, in the course of any assessment under this Act 
or any proceeding in connection therewith other than 
8 proceeding under Ohap. VIII, a question of law 
arises, the Oommissioner may, either on his own 
motion or on reference from any income-tax authority 
subordinate tohim, draw up a statement of the case 
and refer it with his own opinion thereon to the High 
Court.” 

The Rule was not issued under that section. 
. The Rule was applied for under the next 
sub-section, subs. (2) of s. 66, which says : 

“Within sixty days of the date on which he isserved 
with notice of un order unders. 31 or s. 32 or of an 
orderunders 33 enhancing an assessment or other- 
wise prejudicial to him or of a decision by a Board 
of Referees under s. 33-A, the assessee, in respect of 
whom the order or decision was passed, may, by 
application accompanied by a fee of ane hundred 
rupees or such lesser sum as may be prescribed, 
require the Uommissioner to refer to the High Court 
any question of law arising out of such order or 
decision, and the Commissioner shall within sixty 
days of the receipt of euch applicatlon, draw up a 
atatement of the case and refer it with hisown opinion 
thereon to the High Court. Provided that a reference 
shall lie from an order under s. 33 only ona question 
of law arising out of that order itself, and not on 
a question of law arising out of a previous order 
under s, 31 or s. 32, revised by the order under s. 33 : 
Provided further thatif in exercise of his power of 
revision under s. 33, the Oommissioner decides the 
question or if the Commissioner rejects the applica- 
tion on the ground that it is time-barred or other- 
wise incompetent or if in exercise of his powers 
under sub-s. (3), the Commissioner refuses to state 
the case, the assesses may, within thirty days from 
the date on which he receives notice of the order 
passed by,the Commissioner, withdraw his application, 
and if he does so, tne fee paid shall be refunded.” 

Then subes, (3) says: 

“ If on any application being made under sub-s. (2), 
the Commissioner refuses to state, the case on the 
ground that no question of law arises, the assessee 
may apply within six months from the date on 
which he is served with notice of the refusal to 
the High Oourt, and the High Court, if it 38 not 
satisfied of the correctness of the Commissioner's 
decision, may require tbe Commissioner to state the 
case and to refer it, and, on receipt of any such 
requisition, the Commissioner shall stabe and refer 
the case accordingly.” . 

The rest of the subsections are not relevant. 
On December 22, 1934, the assessee purport- 
ed to make an application under s. 66 (2), 
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Income Tax Act, headed: “For the assess- 
ment year 1933-34", saying : 

“Your petitioner most humbly prays that the follow- 
ing points of law, which arise out of the assessment 
proceedings of the assesses named above, may kindly 
be referred to the High Court of Judicature at 
Caleutta, under s.6¢ (2), Income Tax Act XI of 1922; 
for determination with reference to the facts and 
circumstances of the case referred to above, 

Question of Law. 

1. Whether a lease deed stipulating an annual rental 
value of a house property isnot a conclusive evidence 
to prove the bona fide annual value as contemplated 
by 8.9 (1), Income Tax Act; 2. Whether the Income- 
tax Officer was right in assessing to income-tax the 
same income under s. 9 twice, viz., once in the hands 
of the lessor and for the second time in the hands of 
the lessee. 3, Whether or not there was a succession 
within the meaning of s. 26 (2) of the Act tu the 
jute mill of the assessee which was sold without 
transferring the account books, debts and outstand- 
ings, etc. 

Your petitioner would be much pleased to with- 
draw the above application ifthe points of law were 
decided under s. 33 0f£ the Act not prejudical to the 
interests of the assessee.” 


The question we are concerned with now, 
as I read out before, is whether assuming 
tbat there was a succession under s. 26 (2) of 
the Act, the assessee was entitled to deduc- 
tion for the losses incurred by him in the 
business. It is quite clear when the applica- 
tion made by the assessee under s. 66 (2) 
which is the foundation of this proceeding 
was made that the question which is now 
sought to be raised was never mentioned at 
all. It is another matter due to an afier- 
thought which has been raised since. Under 
those circumstances it appears to us that the 
assessee is not, to use the words of the Act, 
entitled to require the Commissioner to refer 
to this Court this particular question of law. 
If he were in a position to do that he should 
have raised it in his application under s. 66 
(2). That he did not do. Consequently, we 
do not order that the Income-tax Commis- 
sioner should state a case on this particular 
question. The result isthat the Rule issued 
in this matter is discharged with costs. The 
total costs of the Income-tax Ocmmissioner 
are assessed with the consent of the appli- 
cant ab one hundred and fifty rupees. 

Costello, J.—I agree 


s. Rule discharged. 
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BOMBAY HIGH COURT 
Second Civil Appeal No. 362 of 1936 
December 9, 1937 
Divatia, J. 
VINAYAK VASUDEO MEHENDALE— 
- APPELLANT 
versus 


GOPAL CHIMNAJI BHATE—REsPoNDBNT 

Bombay Local Boards Act (VI of 1923), as, 15 (2) (a) 
(ii) and 2 (0), 18, 14—Words ‘in his own right’, in 
a.15 (2) (a) (il), meaning of—Member of joint Hindu 
family other than manager in whose name some family 
property is recorded in revenue records, if qualified 

> -voter—Person's status as voter, if can be challenged 
“after final publication of voters’ lest. i 

The words “in his own right" in a. 15 (2) (a) (iù), 
Bombay Local Boards Act mean thathe must own 
the land by himself; in other words, he must be the 
exclusive owner of the land. The provisions of 
sub-s. (2) (a) (ii) are, tobe read with the provisions 
of sub-s, (4) (c), and both of them read together mean 
that in the case of a joint Hindufamily no other per- 
son except the manager has the right to vote except 
in a case where one of the co-parceners is holding 
some separate or self-acquired property in his own 
right, and in such a case, he is entitled tobe avoter 
if he fulfils the other requisites of the section. There- 
-fore a member of ajoint Hindu family not being a 
manager is not a duly qualified voter although some 
family property is in his name in the revenue 
‘records, and is not entitled to have his name on the 
voter's lists. i 

Under s, 13, Bombay Local Boards Act, it is the 
decjsion of the Oollector that is made final, and not 
necessarily the name of a person appearing in the list. 
Even in s. l4 itis nowhere provided that the list is 
to be treated as conclusive in the sense that once the 
name of any person is put on thelist, it cannot be 
challenged at the date of the election or at the date of 
the scrutiny of the nomination. 

It is therefore open to any person to challenge the 
status of other person asa voter as well as his right 
to stand as a candidate even: though his name wason 
the voters’ list as the list as finally published is not 
conclusive and does not bar the right of any person 
to challenge the names appearing: therein. 

S. O. A. from the decision of the Assis- 
tant Judge, Thana, in Appeal No. 66 of 


1936. 

Messrs. M. C. Setalvad and Soloman Moses, 
for the Appellant. 

Mr. K.N. Dharap, for the Respondent. 

Judgment.—This is an appeal by de- 
fendant No, 2 in a suit by the plaintiff for a 
declaration that he and defendant No. 3 were 
duly elected members of the District Local 
Board's General Constituency of Roha 
Teluka in the District of Kolaba, and in 
* the alternative for a declaration that the 
plaintiff alone was the elected member of 
the said constituency. The facts shortly are 
that the plaintiff and the three defendants 
were four candidates for two seats in the 
election which took place on March 14, 
1936. On January 21, 1936, which was 
the date for .the nomination of the candi- 
dates, all the four persons were duly nomi- 
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nated as candidates. The scrutiny of the 
nominated members was held on the 27th. 
At that time the plaintiff objected to the 
nomination papers of the first two defen- 
dants on the ground that each of them was 
a member of a joint Hindu family but 
neither of them was the manager of the 
family, and that, therefore, both of them 
were not duly qualified to be voters on the’ 
list as well as to stand as candidates for the: 
election. However, the Returning Officer 
accepted the nomination of these defen- 
dants. Thereupon on February 8, 1936, 
the plaintiff filed the present suit for the 
reliefs I have stated above. The election 
took place on March 14. Soon after that, 
the present suit was heard, and the main 
issues in the suit were, whether the Court 
could inquire into the validity of the order 
of the Returning Officer; whether the plain.. 
tiff was entitled to challenge the right .of 
defendants Nos. 1 and 2 to be on the voters’ 
list; and whether a co- parcener other than 
the manager of a joint Hindu family, 
appearing in the final list of the voters, was 
disqualified for being a voter under s. 15 
(4) fc), Bombay Local Boards Act VI of 1923. 
The trial Court found all the issues against 
the plaintiff and dismissed the suit on the 
same day on which the election was held, 
viz. March 14. f 
On March 22, tke plaintiff filed ‘an 
election petition as provided for in the Act 
against the election of defendant No. 2 as 
defendant No. 1 had withdrawn his can- 
didature on the date of the election. The 
plaintiff appealed against the dismissal cf 
the suit to the District Court, and the 
Assistant Judge of Thana heard the appeal 
as well as the election petition together 
with the consent of both the parties. The 
learned Assistant Judge has allowed the 
appeal and has held that neither of the 
defendants possessed the requisite qualifica- 
tions under s. 15 of the Act, and thatthe 
plaintiff was entitled to challenge the right 
of the defendants to be voters as well as 
candidates even if their names were entered 
in the voters’ list. On these findings he 
also decided in the plaintiff's favour in the 
election petition. The present appeal has 
been filed by defendant No. 2 against the 
decree of the Assistant Judge in appeal, 
and the ccmpanion revisiona! application 
has been filed by him against the order in 
the election petition, and therefore, both’ 
these” matters are heard together. I will 
first take up the point whether the plain- 
tiffs contention that the appellant was not 
entitled to be on the voters’ list under. 
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8.15 of the Act is sound. That section is 
divided into four sub-sections. The material 

. parts of the section so far as the present 
dispute-is concerned, are sub s. (2) (a) (ii), 
and subss. (4) (e). The former part provides 
that the following persons shall be entitled 
to have their names entered in the list for 
a constituency prescribed unders. $ qualify- 

“ing them to vote at elections of members 
‘of district local boards in such constituency, 
namely every person who, on the first day of 

anuary next preceding the date on whic 

the list is published under s. 12, had a place 
of residence within the constituency and 
who on the first day of January aforesaid 
held in his own right or occupied as a tenant 
in any place in the Bombay Presidency, other 
than Sind, alienated or unalienated land 
assessed at or of the assessable value of not 
less than Rs. 32 land revenue. 

Now, it is common ground that the ap- 
pellant was a member of an undivided 
Hindu family and that ke was not the 
manager thereof. It appears, however, that 
certain portions of the joint family pro- 
perty were entered in the revenue records 
in his name and that the assessment there- 
of was paid by him to the Government. 
It is, however, admitted by the appellant 
that this assessment was paid by him from 
the joint family funds. It is contended by 
the plaintiff that even though his name 
appeared inthe revenue records as holding 
certain property, he is not qualified to 
be a voter under s. 15 because he is not 
holding those lands in his own right as 
he was only a co-parcener of the joint 
family, and that he cannot therefore claim 
the lands which he holds, in his own right, 
as the other co-parceners have a share in 
them. On the other hand, it is contended 
on bebalf of the appellant that even though 
the family is a joint family, as long as 
the appellant is entered as the holder 
of certain land in the revenue records, he 
must be said to be holding those lands in 
his own right, and that the words “in 
his own right” do not mean in his own 
exclusive right or cf his own ownership, 
but they are put in there as contrasted 
with the provisions of sub-s. (4) (d), namely 
that he is holding the land not in a fidu- 
ciary capacity but on his own account. 

The plaintiff contends as against this 
that sub-s. (4) (c) clearly* provides that 
where auy property is held or occupied 
or payment is made or received jointly by 
the members of a joint family, the family 
shall be adopted asthe unit for deciding 
whether the requisite qualification -exists; 


ViNAYAK VASUDEO V. GOPAL OHIMNAJI (BOM) 


303 
and if it does exist, the manager of the 
family only shell be qualified as an elector ° 
in respect of such property or payment. 
The appellant attempts to explain this pro- 
vision as meaning that although the family 
was regarded asa unit for the purpose of 
being a voter, it does not exclude the case 
of a co-parcener holding land in his own 
name in the revenue records from being 
a voter, and that the only criterion ig 
whethér he is a holder in his own right, 
and for that purpose it is further contend- 
ed that the meaningof the word “holder 
is to be taken as defined in the Bombay 
Land Revenue Code, as provided in s. 3 (d) 
of this Act. Ido not think, however, that 
the last contention is sound because we 
have got the definition of the term “holder” 
in s. 15, subes. (4) itself where the term 
“holder” is defined as meaning a person 
lawfully in possession of land, whether such 
possession is actual or not. Construing 
8.15 as a whole, I have no doubt that the 
plaintiff's contention is correct, and that 
it was clearly the intention of the Legis- 
lature to regard the joint family as a unit 
for the purpose of voting and that it was 
the manager alone who was to be regarded 
as qualified -to be an elector. I am fur- 
ther of opinion that the words “in his own 
right” mean that he must own the land by- 
himself, in other words, he must be the 
exclusive owner of the land. The provisions 
of sub-s. (2) (a) (ii) are, in my opinion, 
to be read with the provisions of sub-s. (4) 
(c), and both of them read together mean 
that in the case of a joint Hindu family- 
no other person except the manager has 
the right to vote except in a case where 
one of the co-parceners is holding some 
separate or self-acquired property in his 
own right, and in such a case he is entitled 
to bea voter if he fulfils the other requi- 
sites of the section. On this point, there- 
fore, the lower Appellate Court was right 
in holding that defendant No. 2, even though 
some family property was in his name-in 
the revenue records, was not a duly quali- 
fied voter for the purposes of the election 
and that he was not entitled to have his 
name on the voters’ list. 

The appellant, however, contends further 
that even though he may not be a duly 
qualified voter under s. 15, the plaintiff is 
nob entitled to challenge his status as such 
if his name was putin the voters’ list pre- 
pared before the date of the election. In 
otber words, the eccntention is that the 
voters’ list is conclusive and no one has 
a right to challenge the names appearing: 
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in that list after it was duly published 

« before the election. For this argument re- 

res is placed upon ss. 13 and 14 of the 

ct. 

Section 13 provides that the Collector 
may on application being made to him at 
any time within one month after the publica- 
tion of the list by any person claiming 
to be qualified to vote at any election of 
members of the Local Board, correct any 
erroneous entry in the list, or insert there- 
in the name of any person whose right 
to be entered in the list is proved to the 
satisfaction of the Collector, and that the 
Collector’s decision shall be final and con- 
clusive. Section 14 provides that the Collector, 
after revising the list as provided in s. 13, 
shall re-publish the same within two months 
from the date of publication under s 12; 
that no person whose name is not in the 
revised list last published before the date 
of any election shall be qualified to vote 
at the election of a member for the consti- 
tuency for which such list has been pre- 
pared ; and that no person shall be qualified 
to be elected for any constituency of a 
Taluka or District Local Board unless his 
name is in the revised list last published 
before the date of the election. 

The appellant's contention on this point 
is that after the list was first published, 

- the Collector had the power to correct any 
erroneous entry in the list or insert the 


name of any person whose name was. 


wrongly omitted, and that the words “cor: 
rect any erroneous entry in the list’ meant 
not simply correcting the misdescription 
of a person but also deleting the name of 
a person who was not duly qualified to vote, 
and that this decision of the Collector has 
to be treated as final and conclusive. The 
lower Appellate Court seems to be of 
opinion that the deletion of the name of a 
person, who was not qualified to be in the 
voters’ list is not included within .the 
expression “correct any erroneous entry 
in the list” but that it applies to the case 
of misdescription only. However, even 
taking that the deletion of the name ofa 
person who is not entitled to be on the list 
is included in the expression, the question 
“is whether the name of such a person 
appearing in the list is conclusive. All 
that this section says is that it would be 
open to any person, who claims to be 
qualified to vote at the election, to apply 
to the Collector for correcting an entry or 
inserting any other name therein, and that 
the decision of the Collector on that appli- 
cation: was.to be final and conclusive. In 
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other wordsit is the decision of the Collector 
that is made final, and not necessarily the 
name of a person appearing in the list. 
It is only if some person applies to the 
Collector that he gives his decision. If no 
application is made, as happened in the - 
present case, the provisions of this section 
would not come into play. However, the 
appellant relies on the next s.14 for the 
purpose of his argument that the list is 
conclusive, But even in that section, it is 
nowhere provided that the. list is to -be 
treated as conclusive in the sense that once 
the name of any persom is put on the list, 
it cannot be challenged at the date of the 
election or at the date of the scrutiny of 
the nomination. Sub-s. (2) of this section 
is entirely negative, and it says that no 
person whose name is not in the revised. 
list shall be qualified to vote, but it does. 
not say anything about the- name of a 
person who is on the list but who is not 
qualified to be a voter. Ths marginal note. 
to this section to the effect that the lists. 
were conclusive evidence of the right to: 
be elected or to vote is clearly incorrect, 
because the section does not say Bo. : 
. Tt has been conceded by the learned: 
Counsel on behalf of the appellant that. 
there is no express -provision in this or: 
any other section of the Act according to: 
which the names of the persons appearing’ 
in the list are to be treated as conclusive. 
in the sense that they cannot be challenged 
after there has been a final publication 
of the list of voters; and it is contended 
that looking to the scheme of the Act as a- 
whole that must be the intention of the 
Legislature. All that I can say is thats 
even if that was the intention of the Legis- 
lature, the words of the relevant sections 
from which alone it is to be gathered, are 
entirely inadequate to convey such inten- 
tion, and that it could have been positively 
expressed by the provision, as we find in 
some other Acts relating to elections of. 
public bodies, that once the final list of 
voters was published after the objections . 
are duly heard, it is to be treated as final. 
and conclusive, and that ib was not open: 
to any person to challenge it thereafter. 
But I do not find any such intention even. 
by implication in these sections. It is. 
further contended on behalf pi the appel- 
lant that s. 8 (b)*of the Act provides that .. 
every person whose name is entered in any.” 
such list for a constituency of the District 
Local Board may be a candidate at any 
election for the District Local Board, and 
that therefore the Legislature , intended 
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that ifthe name of any person appeared 
in the list, he was entitled to stand as a 
candidate, which meant that the names on 
the list are to be treated as conclusive. I 
do not, however, think that is the case. 
This provision is to be read along with 
8.14 (3) which says that no person shall 
be qualiied to be elected for any con- 
stituency of a Taluka or District Local 
Board unless his name is in the revised 
list. In other words nobody whose name 
did not appear on the list of voters 
was qualified to stand as a candidate, but 
that dces not mean that if a person’s name 
appears on the voters’ list and he is there- 
fore, entitled to stand as a candidate at 
the election, his candidature cannot be 
challenged on the ground that although 
his name appeared on the voters’ list, he 
was not duly qualified as a voter. This 
provision does not go further than saying 
that it is only the person whose name is 
on the list who can stand as a candidate. 

These are the relevant sections of the 
Act on this point, and I am of opinion that 
it is open to the plaintiff to challenge the 
status of the appellant as a voter as well 
as his right to stand as a candidate on 
account of his not being qualified under 
g. 15, and that the list as finally published 
is not conclusive and does not bar the 
right of any person to challenge the names 
appearing therein. The decision of the 
lower Court is therefore correci and accord- 
ingly the decree of the lower Appellate 
Court is confirmed and the appeal is dis- 
woissed with costs. As a consequence of 
this decision the rule in Oivil Revision 
Application No. 283 of 1935 must also be 
discharged with costs. 

5. Appeal dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 431 of 1937 
November 3, 1937 
i Baling, J. 
RAM SARUP— DEFENDANT —ÅPPELLANT 
versus 
SARNU MAL——PLAINTIFF—RRSPONDENT. 


Res judicata—Suits by A and B against one another 
~ Issues identical — Suits consolidated and tried 
ogether—A’s suit dismissed but B's decreed—Appeal 

A against decree in B's suit—Decree in A's suit, if 

erates as res judicata — Civil Procedure Code (Act 

of 1908), O. XLI, r. 27—Additional evidence, when 
m be admitted, 

Both A and B filed suits against one another. As 
1w,issues were practically identical, both the suits 
‘ere consolidated and tried together. A’s suit was 
Wsmissed but B's suit was decreed. A appealed 
against decrees passed in B's suit but did not appeal 
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against decree passed in his own suit: _ h 

Seld, that the decree not appealed against did not 
operate as res judicata. The existence of a contra- 
dictory decision was not fatal and it was the later 
decision of the highest Court that would be binding 
on the parties. Lackhmi v. Bhulli (2), relied on. | 

The legitimate occasion for the exercise of the dis- 
cretion to allow additional evidence is not whenever, 
before the appeal is heard, a party applies to adduce 
fresh evidence but when on examining the evidence 
as it stands, some inherent lacuna or defect became 
apparent. Parsotim Thakur v. Lal Mohar Thakur 
(1) and Baga Singh v. Imam Din (3), followed. 


§. GC. A. from the decree of the Additional 
District Judge, Delhi, dated January 1l, 
1937. 

Mr. J. L Kapur, for the Appellant. 

Mr. M. C. Mahajan, for the Respondent. 

Judgment.—The material facis of the 
case giving rise to the present appeal are 
briefly as follows:—A suit was instituted 
by a firm named Suraj Bhan Ram Sarup 
against Sarnu Mal for  recovey of 
Rs. 1,578 2-0 on the basis of a balance 
struck in a bahi account by Sarou Mal. 
Another suit was instituted later by Sarnu 
Mal for recovery of Rs. 1,450 against the 
firm Suraj Bhan Ram Sarup, alleging that 
he had paid the debt due tothe firm by 
a hundi for Rs. 2,500 and that he was 
himself entitled to recover a sum of 
Rs 1,450 from the firm. The two suits were 
tried together as the issues were practically — 
identical. The trial Court dismissed Sarnu 
Mal’s suit and decreed that of the Firm 
Suraj Bhan Ram Sarup. On appeal, how- 
ever, the learned! Additional District Judge 
came to a contrary conclusion and dis- 
missed the suit of the firm and decreed 
that of Sarnu Mal. The firm Suraj Bhan 
Ram Sarup has presented an appeal from 
the decree passed in the suit instituted by | 
Sarnu Mal. No appeal has been presented 
from the decree passed in the suit insti- 
tuted by the firm. 

The {earned Counsel for the appellart: 
raised two main pointsin appeal: (1) that 
the learued Judge of the Appellate Court 
erred in admitting additional evidence 
contrary to the principle laid down by 
their Lordships of the Privy Council in 
Parsotim Thakur v. Lal Mohar Thakur (1) 
and, therefore, the finding of the learned 
Additional District Judge that the debt due 
to the firm was discharged by a hundi for 
Rs. 2.500 cannot be sustained; (2) that: 
seven if the finding of the learned Addi- 


- (1) 10 Pat. 654; 132 Ind, Oas. 721; A IR 1931 P 0143; 
581 A 254,33 Bom. LR 1015, (1931) A L J 513; 39 0, 
W N 786; Ind, Rul. (1931) P C 202; 34 L W 76; 540 
LJ 1; 12 P L T 683; (1931) MW N 924, 61M Ld 439 
(P - E 
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tional District Judge is accepted, the fnd- 
ing could, at the most, Justify the dismissal 
of the present appellant's suit but could 
not sustain the decree granted against him. 

The learned Counsel for the respondent 
on tke other hand urged thatthe decision 
in the appellants own suit which was dis- 
missed and against which he has not 
appealed operates as res judicata. He also 
contended that the additional evidence was 
tightly admitted by the learned Additional 
District Judge, and that his finding based 
thereon is final and that the decree passed 
against the appellantis fully justified on 
that finding. 

It seems to me that the ccntention of 
the learned Counsel for the respondent that 
the findings in the appellant's own suit 
operate a8 res judicata cannot be supported 
in view of the Full Bench decision in 
Lachhmi v. Bhulli (2). Tre two suits were 
consolidated and tried together and con- 
sequently the principles laid down in the 
Full Bench ruling are clearly applicable. 
lt is true that the finding in the appellant's 
case has become final, but that fact is not 
fatal; for, it was Leld inthe Full Eench 
ruling that tle existence of another con- 
tradiclony decisiin dces not cperaie as 
aes judicuta in circumstances such as those 
of the piesent case and that it is iLe later 
decision cf the highest Court that will be 
binding cn the parties, I accordingly 
overrule the objection. 

Ccming totke questicn of the additional 
evidence admitted by the learned Addi- 


tional District Judge, I note that the evi-. 


dence was admitted before the arguments 
were heard, and before the Judge had 
applied his mind to all the points requiring 
decision and was in a position to appre- 
ciate fully the question whether admiesicn 
of additicnal evidence was necessary and 


justifiable in the circumstances of the case.’ 


The cnly ground urged before him to which 
he has referred in bis oder admitting the 
evidence (see order dated December 7, 1936) 
is that 

“the finding of the lower Court would not stand if 
additional evidence is allowed to be let in to prove 
this fact (i. e„ the handing over of the hundi to 
a nctary public for presentation).” 


The learned Judge merely remarks that 
the point was important and would help 
him to a just conclusion in the case. But 
this wculd not appear to be a sufficient 


ground for admitting additional evidence 


in appeal in view of the principles laid 
down by their Lordships of the Privy 


(2) 8 Lab. 384; 104 Ind. Oas. 849; AI R 1997 Lah. 
289; 28 P L R712 (F B). a oe 
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Council in Parsotim Thakur v. Lal Mohar 
Thakur (1). As pointed out by their Lord- 
ships at p. 66&* of the report: ap 
“The legitimate occasion for the exercise of this 
diseretion is not whenever, before the appeal is 
heard, a party applied to adduce fresh evidence but 


when on examining the evidence as it stands some 
inherent lacuna or defect became apparent.” 


The provisions are not intended to help 
an unsuccessiul litigant to patch up the 
weak parts of his case in appeal: see also 
Baga Singh v. Imam Din (3). In view of 
this authority I hold that the learned Ad- 
ditional District Judge had no jurisdiction 
to admit the additional evidence in the 
circumstances and on the grounds on which 
he admitted it. It must, therefore, be ex- 
cluded from consideration, 

It was next urged by the learned Counsel 
for the respondent that even apart from 
the additional evidence, the learned Addi- 
tional istrict Judge has held Ex. P.1 to 
be proved and on this finding the decree of 
the learned Judge is justilied. This con- 
tention also does not appear tome to be 
correct. The finding of the learned Addi- 
tional District Judge ir respect of Ex. P. 1 
is not given separately. He hus considered 
Ex. P.1 and other matlers including the 
additional evidence and then ccme to the 
conclusion that “Sarnu Mal did sell the 
hundi in satisfaction cf the debt in suit”. 

Exeluding the additional evidence, I 
think the nnding of the trial Court on the 
evidence as it stocd was quite sound. The. 
learned Additional District Judge has not 
considered some of the points discussed by- 
the learned Judge of the trial Court. The. 
trial Court has given its reasons for hold-. 
ing the direct evidence as regards the exe- 
cution of Ex. P. 1 to be unreliable and the. 
evidence of the hand-writing expert by ite 
self inconclusive. The learned Additional 
District Judge gives no reasons for taking 
a different view on these points. He has 
alsa not considered the point that Amar 
Nath, the drawer of the hundi, was not 
produced. The mers fact that the evidence 
of Ram Sarup to thé effect that he was 
out of Delhi was not considered to be relia- 
ble does not and cannot establish that 
Ex. P,1 is genuine. I agree with the 
finding of the trial Court on the point andl 
on that finding it is unnecessary to con: 
sider any other points. 1 accept the appeal 
and dismiss the suit of Sarnu Mal with 
costs throughout. 

D. Suit dismissed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1159 of 1935 
August 11, 1937 
Nastm ALI AND B. K. MUKHERJEA, JJ. 
JONABALI SARDAR anp oTaERS—. 
PLAINTIFES-— APPELLANTS 
veTSUS 
Srimati SALEHA KHATUN AND otares— | 
DEFENDANTS — RESPONDENTS 

Muhammadan Law —Waki—Declaration conditional 
and liable to be nullified at wakifs will—Whether 
dntention to dedicate — Essential requisites for valid 
wakf—Intention, how gathered. 

Where the question is whether a wakf was created 
wr not, the real point for determination is whether the 
nan intended to dedicate his properties absolutely 
rand for ever, These are the essential requisites of a 
‘valid wakf. 


When the declaration is conditional and the declara- - 


tion can be nullified by the wakif at his own sweet 
will, there is no real intention to dedicate, 

If the intentionto make the wakf can be gathered 
Krom the declaration taken as a whole and the sur- 
rounding circumstances, the mere fact that the wakif 
‘did not subsequently act according to the terms of 


the wakf would not invalidate the wakf. Wherethe . 


Kntention is clear from thesurrounding circumstances, 
it is unnecessary to look into the subsequent conduct 
kto find out the intention. If, however, the intention 
of the person executing the document is not clear and 
Khe declaration and the surrounding circumstances 
rare equivocal, subsequent acts and conduct, if they 
ee any light on the real intention, may be looked 
unto, 

O. A. from the appellate decree of the 
Second Additional District Judge, Dacca, 
dated March 8, 1935. 

‘Messrs. Chandra S:khar Sen and Subodh 
Chandra Basak, for the Appellants. 

Messrs Abdul Hussain and Abdul Aleem, 
for the Respondents, 

dJudgment.—This appeal arises out of 
@ representative suit under O. I, r. 8, Civil 
@rocedure Code, instituted on behalf of the 
members of the Muhammadan public 
for a declaration that certain properties 
were validly dedicated as wakf by one 
Tossadak Hossain on Asar 10, 1524 B S. 
sorresponding to June 24, 1917. The 
Sourts below have dismissed the suit, 
ence this second appeal by the plaintiff. 

: The only point for determination in this 
«ppeal is whether the disputed properties 
are wakf properties. In support of their 
sase the plaintiffs produced a wakfnama 
which was admittedly executed by Tossadak 
īossain on June 24, 1917. It is stated in 
hat ducument that Tossadak had retired 
Tom Government service atthe time and 
hat he had a wife but no qhildren. It 
urther appears that he wanted to make 
me provisions regarding his properties 
8 he apprehended that there would be 
lispute regarding the properties after his 
leath amongst the persons who would 
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inherit the major portion of his property 
as residuaries under the Muhammadan Law. 
The document begins with a declaration 
that the property is made wakf. It is then 
stated that the wakif would have the right 
to cancel it during his lifetime if he would 
so desire. The declaration that the pro- 
perty is made wakf is, therefore, subject 
to this condition. In other words, his in- 
tention was not to dedicate the property 
unconditionally and for ever. It was, how- 
ever, contended by Mr. ren on behalf of 
the appellants that the declaration in the 
first part of the document made the properly 
wakf and the condition attached subse- 
quently was “invalid. We are unable to 
accept this contention, The real point for 
determination is whether the man intended 
to dedicate his properties then absolutely 
and for ever. These are the essential 
requisities of a valid wakf. When the 
declaration is conditiunal and the declar- 
ation can be nullified by the wakif at his 
own sweet will, there is no real intention 
to dedicate. The document in the present 
case. therefore, does not, in our opinion, show 
that Tossadak Hossain had the intention 
of dedicating his properties for ever as 
wakf. Mr. Sen also contended before us 
that the lower Appellate Court in arriving 
at its decision was very much influenced 
by the fact that the document was not acted 
upon by Tossadak during his lifetime. It 
cannot be seriously disputed that if the 
intention to make the wakf can be gathered 
from the declaration taken as a whole and 
the surrounding circumstances, the mere 
fact that the wakif did not subsequently 
act according to the terms of the wakf 
would not invalidate the wakf. Where the 
intention is clear from the surrounding 
circumstances, it is unnecessary to look 
into the subsequent conduct to find out the 
intention. If, however, the intention of 
the person executing the document is not 
clear and the declaration and the surround- 
ing circumstances are equivocal, subse- 
quent acts and conduct if they throw any 
light on the real intention may be looked 
into. In this particular case, we find from 
the document itself that the man had no 
intention of dedicating his properties 
absolutely and finally. Under these cir- 
cumstances we are not prepared to differ 
from the conclusion of the Courts below 
‘that the properties were not validly dedi- 
cated as wakf by Tossadak Hossain. 

“ The result, therefore, is that this appeal 
is dismissed, but regard being had to the 
facts and circumstances of this case, we 


$68 
direct the parties ` to bear their own costs 
throughout this litigation. Subject to the 


variation for costs in the decrees of the 
Courts below this appeal is dismissed. 


D. Appeal dismissed. 


LAHORE HIGH COURT 
‘Second ( ivil Appeal No. 80 of 1936 
February 8, 1937 
BHIDE, J. 
JAGTA AND ANOTHER— 
DEFENDANTS— APPELLANTS 
; versus 
BUGGA AND OTAERS—PLAINTIFPS 
AND OTHERS—DEFENDANTS— 
RESPONDENTS 
Custom (Punjab}—Adoption—Jhali Jats of village 
Dehlon, District Ludhiana—~ Adopted son, if can 
succeed collaterally. 
Among Jhali Jats.of the village Dehlon, District 
Ludhiana, an adopted son can succeed collaterally 
jn the family of his adoptive father. 


S.C. A. frem a decree of the District 
Judge, Ludhiana, dated November 16, 
1935 

Mr. F. C. Mittal for Mr. J. N. Aggarwal, 
for the Appellants. 

Mr. Manchar Lal, for 
(Plaintiffs), 


dJudgment.—The scle point for deci- 
sion in this second appeal is whether ac- 
cording to the custcm governing the 
Parties, who are Jhali Jats of the village 
Dehlon in the Ludhiana District, an adopt- 
ed son is entitled to succeed collaterally 
in the family of his adoptive father. 
The plaintiffs alleged that they were not 
go entitled, while the defendants joined 
issue on the point and . disputed the plaint- 
ifs claim to the property in suit. The 
Case came up to this Oourt once before 
put was remanded to the District Judge 
for re-decision, on a Letters Patent Appeal, 
by order, dated February 21, 1935. The 
- trial Court reported aiter further enquiry 
(which was ordered by the learned District 
Judge) that an adopted son was entitled 
to succeed collaterally in the family of the 
adoptive father; but the learned District 
Judge did not accept this finding and 
dismissed the appeal tiled by the defend- 
ants. From this decision they have prefer- 
red a second appeal supported by the 
«necessary certificate on the question of 
custom. The learned District Judge was 
of opinion that the onus lay clearly on 
the appellants to prove that the custom was 
as alleged by them, as it was contrary 
to ‘the general custom as stated in paras. 


the Respondents 
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48 and 49 of Rattigan’s Digest of Custom- 
ary Law and as there were two deci- 
sions of this Court relating to Jats of 
the Ludhiana District, in which the custom 
was found to be in accordance with the 
general custom. The Customary Law of 
the District, prepared by Mr. Dunnet in 
1911, contains no specific rule onthe pre- . 
ciss custom in issue in the present case 
(see questions Nos. t9 and 70). The author 
has merely referred to two decided cases 
(only one of them related to Jats) and re- 
marked: ‘presumably when the adopted 
son acquires no right of collateral suc- 
cession in his adoptive family, he loses 
no right of collateral succession in his 
natural family’. As faras I can see, the 
answers to questions Nos. 69 and 70 con- 
tain no definite statement of custom on 
the point at issue in this case. The 
defendants appellants proved three in- 
stances in support of the custom alleg- 
ed by them; butthese were considered 
by the learned District Judge to be in- 
‘suffierent to establish it, 

On bebalf of the appellants, it was 
uiged that there is no ‘general’ custom in 
tus provincs and the learned District 
Judge was wrong in relying on it and 
shifting to tLe defendants tLe onus of 
proof which clearly lay on the plaintiffs. 
In support of this contention, he relied 
on Samon v.Sahu:1) and Kartar Singh v. 
Banto (2). As regards the two decisions 
of this Court referred to by the learned 
District Judge, viz. Khushi Ram v. Mangal 
Singh (3) and Dulla v. Tara Singh (4) it was 
urged that these were notin point as they 
related to Jats of different gots and 
different localities. As regards the riwaj- i-am 
it was urged that it did not lay down 
any specific rule onthe point at issue 
and was not against the appellants. 
Lastly, it was contended that the instances 
produced by the appellants clearly supe 
posted them and taken along with the 
oral evidence were sufficient to establish 
their case, even ifthe onus had been on 
them, especially in view of the fact that 
no instances were produced by the plaint- 
ig in support of their case. 

Tue contention of the learned Counsel 
for the appellants that there is no ‘general’ 
custom in this province and that the 
. (1) 17 Lah, 10p 161 Ind. Cas. 245; A I R 1935 
Lah, 93; 38 P L R 198; 8 RL 704. 


(23 17 Lan. 296; 168 Ind. Oas. 379, AI R 1936 
+ Lah. 803; 38 P L R 300;9 R L 617 


(3) 8 Lah. 46; 96 Ind. Cas. 788; AIR 1926 Lah, 
630; 28 P L R481. 


. (4) AIR 1929 Leh 216; 113 Ind, Oas. 17. 
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burden of proof lies on the party relying 
on custom is supported by the rulings 
cited by him; but it was urged by the 
learned Oounsel for the respondents that 
in view of the fact that custemary 
appointment of an heir merely creates a 
personal relation and does not transplant 
the adopted son into the adoptive family, 
the onus lay on the appellants to prove 
the alleged right of collateral succes- 
sion inthe adoptive family. In support 
of this contention reliance was placed by 
him on the reasoning adopted in the 
Full Bench ruling reported in Mela Singh 
v. Gurdas (5). There is some force in this 
contention, though it is open to the 
criticism that custom is not matter of 
inferences but of fact, and if there is 
no ‘general’ custom in the province, no 
assistance can be gained from consider- 
ing the nature or incidents of custom pre- 
‘vailing amongst other tribes or other 
localities. In the present instance although 
the Oustomary Law of the Ludhiana 
District does not state any precise rule 
on the point arising in this case, the 
answer to queslion No. 69 in the compila- 
tion of 1911 and the illustrations thereto 
show that an adopted son does not, as a 
rale succeed to his natural father’s estate 
ag against his natural brothers. If the 
appointment of an heir is akin to gift and 
does not result in transplantation of the 
adopted son in the adoptive family as laid 
down in Mela Singh v. Gurdas (5) there is 
no reason why the adopted son should 
lose his right of succession in the natural 
family even in tbe presence of his bro- 
thera. The fact that he does lose such 
right shows that custom is not always 
logical or consistent. Its real test must, 
therefore, be found in instances, The 
plaintiff-respondents produced no instances 
in their favonr. Their learned Counsel has 
merely relied upon two reported cases, 
viz., Khushi Ram v, Mangal Singh (3) and 
Dulla v. Tara Singh (4) but these refers to 
Jats of different gois in other villages 
and are not directly in point, 

The appellants, on the other hand, pro- 
duced three clear instances relating to 
Jhali Jats in support of their case, includ- 
ing one in their own family. The latter 
Instance related to succession on thé 
death of Sobha Singh waen Gangu, an 
adopted son, was allowed to succeed‘ 
collaterally (vide Mutation Ex. D-3 decided 
on December 17,1894). The other two in- 


PE 3 Lah, 362; 68 Ind. Oas. 858; A I;R 1922 Lah. 
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stances relating to Jhali Jats are from a ° 
neighbouring village called Ghori (see 
Exs. D-1]1 and D-14). The fact that there 
are clear cut instances showing the 
parties concerned followed the rule of 
custom as alleged by the appellants. was 
not ctallenged by the learned Counsel for 
the respondents; but he contended that 
the instances were few and ate not suffi- 
cient to discharge the onus which lay on the 
appellants. However, I have already point- 
ed out above that the Customary Law of 
the District does not lay down any rule 
on the point atissue and the presump- 
tion arising merely from the general 
statement as to the nature of customary 
adoption in Mela Singh v. Gurdas (5) can- 
not be considered to be very strong. It 
is significant that the plaintiffs hive not 
been able to cite a single instance in 
support oftheir case. The oral evilence 
produced by them was of little value and 
they did not rely on it or even care to 
have it printed or typed for the purpose 
of this second appeal. Tae appellants 
have, on the other hand, relied on their 
oral evidenca also and it is supported 
by three clear iostances. The instances 
are few but a few clear cut instances 
are better than alarge number of dubious 
ones. The parties in this case are ad- 
mittedly governed by custom and the only 
poiat in dispute is the actual rule followed 
on the point abissue. This beiag the case, 
I donot see why alarge number of in- 
stances ehoull be insisted on. The case 
might have been different if there was 
a dispute as to waoether personal law 
applied and a custom contrary b) such per- 
ganal law had to be established. 

The fact that the right of collateral 
succession in the adoptive family has been 
found to exist in some cases of customary 
adoption cannot be disputed [see e. g. 
Waryaman v. Kanshi Ram (6) and other 
cases given under para. 49, Rattigan's 
Digest of Oustomary Law]. The appe- 
lants have produced acopy of an extract 
from the riwaj-i-am of Pargana Ghungarana 
(in which the village cf the parties is 
situated) prepəred in 1882, waich shows 
that the spskesmin of the tribes conserna- 
ed (amongst whom were som: representan, 
tives of the got aud the villaze of tae 
parties), considered that an adopted son 
stood on the sama footing as a natural 
son and hence lost his righ s io the nvturil 
fa nily (Ex. D-7.) In the riwaj-i am of tue 

(8) 3 Lah. 17; 66 Ind. Oas. 309; A IR 1J22 Lan, 
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same pargana prepared in 1911, the custom 
was stated to be the same as before, 
thongh it must be said that the instances 
given are conflicting (Ex, D-9). In the 
Customary Law of the District prepared in 
1911, the author has noted in the answer 
to question No. 69 that the custom varies 
in different villages and the uncertainty 
of custom about the rights of succession 
of the adopted son is also noticed at the 
end of the prefaceto that book. If the 
custom is so variable and uncertain, well 
ascertained instances from the Jhali got 
including one from the family of the parties, 
even though they may be few, must 
obviously be given great weight. Taking 
into consideration all the facts stated 
above, the evidence preduced by the ap- 
pellants appears to me tobe sufficient to 
prove that the custom amongst Jhali Jats 
is as alleged by them. I, therefore, accept 
the appeal and dismiss the plaintiffs 
suit, but in view of all the circumstances, 
leave the parties to bear their costs through- 
out. 

D. Appeal accepted. 


eee 


_,. MADRAS HIGH COURT 
Civil Miscellaneous Petition No, 5363 
of 1937. 

February 22, 1938 
HorwiL, J 
M. IRULANDISERVAL AND oraers— 
PETITIONERS 
veTsSus 
V.R. A. VEERAPPA CHETTIAR— 
RESPONDENT. 

Madras Estates Land Act (I of 1908), 8. 74—Ap- 
plicability—Whether intended to settle disputes re- 
garding validity of adoption by landlord or claims 
of rival landlords. 

Section 74, Madras Estates Land Act, was not 
intended to settle disputes regarding the validity of 
an adoption or the claims of rival landlords’ It 
was intended to enable the Collector to ascertain 
under certain circumstances what is the quantity or 
value of crops raised, 

ere two parties make an application d 

s. 74 to the Deputy Collector, for Settlement of 
disputes, the application should be dismissed and 
the parties referred to Civil Court If the Deputy 
Collector settles the disputes between the parties 
under 8.75 (2), on the ground that the ryots have 
alleged that no rent was payable, his decision would 
then be under s. 75 (8) (b), from which an appeal 
ewould lie tothe District Court; and the juriadic- 
tion of the District Collector in revision would 
be ousted and subject to a possible appeal to 
His Die Court, the order of the Deputy Collector 
is final. 


O. Mise. P. to issue a writ and to quash 


proceedings of Collector, 


Ramnad, dat 
November 22, 1937. mnia ated 
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Messrs. K. V. Sesha Ayyangar and N, S. 
Mani. for the Petitioners. 

4 Mr. V. Ramaswamy Aiyar, forthe Respon- 
ent. 

Order.—The respondent to this applica- 
tion adopted a son about seven years ago and 
the validity of that adoption has been in 
dispute ever since ; and I understand that 
litigation is pending in several Courts in 
which the validity of the adoption is ques- 
tioned. In the year 1936-37 certain ryots of 
respondents No. 1 paid rent to the adopted son 
and respondent No, 1 thereupon filed an ap» 
plication under s. 74, Madras Estates Land 
Act for the appointment of an appraiser to 
estimate the amount of crop payable by the 
ryots to him. The Tahsildar was appoint- 
ed ; and the ryots appeared before him and 
said that they had paid rent to the adopted 
son cs they had always done in the past and 
that nothing more was due from them. 
The Tatsildar made a report 10 this effect : 
and the Deputy Collector, after recording 
evidence, held that the ryots had paid rent 
to the adopted son as they had always done 
in ths past and that nothing further was 
due from them. He therefore dismissed the 
application. The District Oollector, pur- 
porting to Act under s, 205 of the Act, revised 
the order of the Deputy Collector ordered a 
fresh inquiry. This application has now 
been filed by the ryots, contending that 
the order of the Deputy Collector was passed 
under s. 75 (8) (b) of the Act and that there- 
fore the jurisdiction of the Collector was 
ousted, because an appeal lies to the District 
Court under sub-s. 8 (e). 

There can be little doubt from a reading 
of s. 74 that it was not intended to settle 
disputes regarding the validity of an adop- 
tion or the claims of rival Jandlords. It was 
intended to enable the Collector to ascertain 
under certain circumstances what is the 
quantity or value of crops raised. It would 
therefore seem that the proper order of the 
Deputy Collector would be to have dismissed 
the application under s. 74 aud referred the 
parties to a Civil Court; but it is not neces- 
sary in this application for me to definitely 
hold that such an applicatioa by the respon- 
dent did not lie. If an epplication under 
s. 74 did lie, then the Deputy Collector could 
only settle the disputes between the parties 

ander s. 75 (23, on the ground that the ryots 
have alleged that no rent was payable. His 
. decision would then be under s. 75 (8) (b),from 
the decision on which an appeal wouid lie to 
the District Court ; and the jurisdiction of 
the District Collector in revisign would be 
ousted. In any case, therefore, subject toa 
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possible appeal to the District Court, the 
order of the Deputy Collector was final. 
This petition is, therefore, allowed with costs 
(Pleader’s fee Rs. 35), and the order of the 
District Collector set aside (Memo of costs 
wili follow.) . 

N.-D. Petition allowed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision No. 80 of 1938 
June 14, 1938 
ALMOND, J. C. 
VAISHNODAS AND ANOTIEB— 
PLAINTIFFS-—PETITIONERS 


versus 
REHMAT KHAN NAWAB KHAN 
AND ANOTHER— DEFENDANTS — 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXXIII, 
rr. 7,2, 5—Technical objections under r. 5—Court, 
if can deal with them before hearing witnesses— 
Property which is subject-matter of suit, if exempt 
—Applicant possessed of immovable property not 
including it in schedule — Application, if can be 
dismissed. 

Court has under r. 7, O. XXXIII, Oivil Procedure 
Code, power to dismiss the application either 
because on the evidence produced itis not satisfied 
that the petitioner is a pauper or because the 
petition falls within some of the prohibitions specified 
inr.5, There isno objection to the Court in dealing 
with the technical ,objections mentioned in r. 5 
before hearing the evidence as to whether the 
petitioner is actually a pauper or not. 

The property which is the subject-matter of the 
suit is not exempted from the operation of r. 2 
O. XXXIII 

Where an application to sue in forma pauperis 
shows that petitioners are possessed of immovable 
property which they have not included ina schedule 
and on which they have placed no value, the applica- 
tion should be dismissed. Chamela Kuer v. 
Parsottam Das (1), Amar Nath v. Rattan Chand (2), 
Praphull Dev v. Sham Lall (3), Brij Ballab Lallji 
v. Beney Krishna (4), Sheo Narayan Lal v. Mumagga 
(5), explained. Kali Kumar Sen v. N.U. Burjorjee 


(6), relied on, 

: . from an order of the Sub- 
Judge, Second Class, Peshawar, dated 
March 4, 1938. 

Mr. L. Manohar Lal, for the Petitioners. 

Mr. K. Abdul Wahab, for Respondent 
No.1 (Rakmat Khan), 

Order.—This is an application for re- 
vision of the order of the Subordinate 
Judge, Second Class, dateq March 4, 1938, 
refusing the petitioners permission to sue 
in forma pauperis. The application was 
presented on January 7,1938 On January 
10 the Court Reader drew the attention of 
the Court to the fact that the application 
was not accompanied by the schedule of 
property required. by, O. XXXII, r. 2. 


> 
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On the same date notices were issued t0 e 


the defendants and to the Collector. The 
Collector did not intervenein the proceeds 
ings but Counsel for the contesting defend- 
ant was present on February 25 and on 
that date raised the point that the absence 
of the schedule of property was fatal to 
the application. It may be noted that 
prior to that date the parties had been 
required to produce their witnesses but in 
view of this objection being raised, the 
witnesses were not heard and the case was 
fixed for arguments on the question of the 
schedule for March 2. ‘Three points have 
been taken by learned Counsel for peti- 
tioners. The firstis that it was Incom- 
petent for the Court to dismiss the ap- 
plication without hearing the petitioners 
witnesses. The second is that „the only 
property possessed by the petitioners 19 
the subject-matter in dispute and is, 
therefore, not included in the l property 
referred to in r. 2. The third poiut 
taken is that even if there ought to 
have been a schedule of property, the 
defect could have been cured by the Court 
directing the petitioners to amend their 
etition. 

j As regards the first point, it should be 
noted that the Court has power without 
notice being issued to the respondent or 
to the Collector to reject an application 
for permission to sue in forma pauperis 
under r.5 where it isnot framed as rə- 
quired by r. 2. If it is not rejected in 
limine, notice has to be given for the 
hearing of evidence under r. 6, and under 
r. 7 (1) it is directed that on the date 
so fixed or as soon after as may be conve- 
nient, the Court shall examine the witness: 
es produced by the parties. Under r. 7 
(2; the Court has alsoto hear any argu: 
ments Which the parties may desire to offer 
on the question of whether the applica 
tion isnot subject to any of the prohibi- 
tions specified in r. 5. It appears to me 
that the Court has under r. 7 power to 
dismiss the application either because 
on the evidence produced itis not satisfied 
thatthe petitioner is a pauper or because 
the petition falls within some of the pro- 
hibitions specified in r. 9. I can, therefore, 
see no objectionto the procedure which 
has been taken by the Court in this Case 
in dealing with the technical objections 
mentioned in r. 5 before hearing the evi- 
dence as to whether i petitioner is 

ly a pauper or not. ou 

wos PH the second point it is con- 
tended by the learned Counsel that the 
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. Tesidential house of the petitioners, which 
is mentioned in the petition asthe sub- 
ject-matter ofthe suit, need not be includ- 

-.ed in. the preperty tobe given in the 

. schedule prescribed by r. 2. This does 

< not appear to me to be the correct inter- 
pretation- of that rule. The property 
which is - the subject-matter of the suit 
is not exemptedfrom the operation of r. 2, 
Furthermore, there is nothing in the plaint 

. to show that the residential house men- 

: tioned in the plaint is the subject-matter 

. of the suit. The suit is for a decree to 

. set aside a decree obtained by defendant 

. No. 1 against the plaintiffs. Learned 
Counsel for the petitioners informs me 
that that decree was s money decree and 

' that in execution thereof the residential 

- house of the plaintiffs has been attached 

. and sold to the decree-holder. There is, 

. however, no mention of these facts in the 
plaint. I am unable, therefore, to hold 

- that, even if the first contention of learn- 

. ed Counsel were correct, there is anything 


. to show that the residential house of the ` 


. plaintiffs is tke subject-matier of the 
Suit.” 

As regards the question whether the 
» Petitioners should be. allowed to amend 
„their application, I have been referred by 


learned Counsel to the following cases: 


. In Chamela Kuer v, Pursottam Das (1) it - 


was held‘ that the omissicn of movables 
. of small value from the schedule cf the 
property should not be fatal to the suit. 
It has to be cbserved, however, that a 
schedule was actually put in in that case. 
, Amar Nath v. Ratan Chand (2) is only an 
. authority fur the proposition that it is 
. the application and not the schedule of 
“property which is to be signed and 
. verified. In Praphull Dev v. Sham Lal (3) 
“the facts are not very clear; but it is 
. apparentat any rate that a schedule of 
. property was filed with the application. In 
: Brij Ballab Lallji v. Benoy Krishna (4) 
¿ there was also a schedule filed and the 
. point at issue was the omission from that 
-sehedule of one item, to wit an interest 
„under a will. In Sheo Narayan Lal v. 
- Munagga (5) the schedule of movable pro- 


* (4) AIR1932 Pat 308; 140 Ind. Cas. 74; 13P L T 
~ 538; Ind Rul. (1932) Pat 291. 

> * (2) A IR 1932 Lah 548; 138 Ind. Cas, 652; 33P L 
¿R 733; Ind. Rul. (1932) Lah £14. 

~ (3)A1R 1632 Lah 328; 138 Ind, Cas. 335; Ind. 
_ Rul. (1932) Lah 400. 

“(ATI RB 1998 Pat, 28; 104 Ind. Oas. 361; 8 PLT 


4. 
Ag IR 1923 Oudh 118; 74 Ind. Oas. 344; 90 L 
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perty was attached but no schedule of 
immevable property, although the petitioner 
had immovable property. It was held 
that the. ‘defect ‘was fatal to the case. In 
Kali Kumar Sen v. N. N. Burjorjee, 20 
Ind, Cag. 640 (6) it was held that as no 
schedule of the property was attached, 
the application should be dismissed. It 
is not apparent from the judgment in that 
case whether as a matter of fact the peti- 
tioner had any property or not. In this 
case on the reading of the application it 
is apparent on the face of it thatthe 
Plaintiffs are possessed of immovable pro- 
perty which they have not includedin a 
schedule and on which they have placed 
no value. For these reasons I am of opi- 
nion that the application was correctly 
dismissed and [ dismiss this petition with 
coste. Pleader’s fee Rs. 30. 
D, Petition dismissed. 

(6) 7L B R 60; 20 Ind. Cas. 640; 6 Bur L T 141. 





RANGOON HIGH COURT 
First Civil Appeal No. 89 of 1937 
December 21, 1937 
Mya Bu AND SHARPE, J. 

JOHN HUGH ST. CLAIR RORKE— 
APPRLLANT 


versus 
GWENDOLINE MYRBA RORKE AND 
ANOTHER - RESPONDENTS. 

Practice—Witness—Credibility—Conclusion about, 
by Judge sitting on Original Side after seeing him 
and hearing hıs evidence—Interference by High 
Court. 

Where a Judge, especially a Judge on the Origi- 
nal Side of the High Oourt, hag seen a witness and 
heard his evidence, and comes to a conclusion about 
his credibility, it requires circumstances cf an ex- 
ceptiona] character to justify the High Court in 
coming to adifferent conclusion, It is not a ques- 
tion of the weight of evidence but that of the 
attitude, and tue trustworthiness of the witness, 
and the effect ofhis whole demeanour in the wit- 
ness-box. It is not necessary that a Judge should 
always comment upon the demeanour of the wit- 
nesses in the box—but he may record the demeanour 
of the witnssses. 5 

F. ©. A. against the decree of High 
Court in C. R. No. 372 of 1936. 

Messrs. Cowasjee and Moore, for the 
Appellant. 

Mr. Surridge, for Respondent No. 1. 

Sharpe, J.—My learned brother has 
asked me to deliver my judgment tirst. We 
have listened to everything that Mr. Cowasjea 
so very ably urged on behalf of the appel- 
lant in this case and Mr. Oowasjee could not 
have said anything more than he did say 
but, in my judgment, this appeal must be 


dismissed. On November 19, 1936, the 
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, appellant John Hugh St, Clair Rorke pre- 
` sented a petition in the High Court under 
: s8: 10, Divorce Act, praying that his marriage 
with respondent No. 1, Gwendoline Myra 
` Rorke, might be dissolved on the ground 
: that she had, since the solemnization of 
their marriage, been guilty of adultery with 
_ the co-respondent Ba Gyi. The petition 
` alleged that adultery had been committed 
by the respondent and the co-respondent on 
diverse occasions at Monkey Point since 
about September 1935 up to May 3, 1936, and 
also again at Monkey Point from July 17,1936, 
up to the date of the filing of the petition, 
. which, as I have just mentioned, was Novem- 
ber 19, 1936. Both the respondent and 
the co-respondent denied the adultery 
alleged and the question whether that 
adultery was or was not committed has been 
the sole question in the case, both before 
the learned Judge on the Original Side and 
before us. The adultery charged was in 
two periods as L have indicated. In respect 
of the earlier period, the case really rests 
on the subsequent bir:h of a child, the 
paternity of which the petitioner disputes. 
As regards the second period a number of 
witnesses were called in support of the 
petition. 

Two main matters stand out in Mr. Co- 
wagjee’s able argument before us; the first is 
that Ba U, J. who tried this case, approached 
it with what he, Mr. Cowasjee calls a pre- 
conceived netion that such things as the 
witnesses on behalf of the petitioner’ were 
deposing to could not possibly have happen- 
ed, and therefcre, said Mr. Cowasjee, if the 
learned Judge approached itin that frame 
of mind, no evidence in the world would 
have shuken him ; and he says that his client 
has had, what he calls, no proper adjudica- 
tion of his rights. The second main point, 
‘Mr. Cowasjee makes, is in regard to the 
functions of this Oourt when reviewing a 
pure question of facton appeal. There are a 
number of authorities on this latter point, 
some of them, Privy Council decisions, and 
some of these Privy Council decisions in 
cases from this Court; but I think the 
principle is now fairly clearly established 
that where a Judge, especially a Judge on 
the Original Side of this Court, has seen a 
witness and heard his evidence, and comes 
to a conclusion about his, credibility, at 
requires circumstances of an exceptional 
character to justify this Court in ceming 
to a different conclusion. It is not a ques 
tion of the weight of evidence but that of 
the attitude, and the trustworthiness of 
the witness, and the effect of his whole 
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demeanour in the witness-hox, Thee 
petitioner himself gave evidence and 


denied that he had intercourse with his 
wife between February 1935 and May 4, 1936, 
which is really the basis of the first part of 
the charge of adultery, and Ba U, J says in 
the clearest possible terms that he does 
not believe the petitioner wen he says that 
he had no intercourse with his wife during 
that period. He points out that sometimes 
he took his wife out and had an opportunity 
of having intercourse with her. I see no 
exceptional circumstances in this case which 
cause me to disturb the learned Judge's 
finding on the first charge of adultery. 

Now 1 pass to the second charge of adul- 
tery about which a number of witnesses were 
examined in the Court below. ‘(His Lord- 
ship then discussed the evidence and pro- 
ceeded). Now, I cannot see any exceptional 
circumstances iu this case which justify me 
in saying the learned Judge on the Original 
Side was wrong in the view which he formed 
as to the non-credibility of these three im- 
portant witnesses. Itis not necessary that 
a Judge should always comment upon the 
demeanour of the witnesses in the box— 
that appears in one of the cases cited to us 
this morning—but he may record tne 
demeanour of the witnesses. Tne burden 
of proof is upon the petitioner, and here is 
a set cf witnesses not one of wh:m the 
learned Judge is able to believe. I think, as 
I said, there are no exceptional circumstances 
here warr-nting me in disagreeing with the 
learned trisl Judge, I wi'l now deal with 
“the pre ccnceived notion ” of the learned 
Judge that Mr. Cowasjee has put before us, 
As I read the judgment of the learned Judge, 
itis not that he started his examination of 
the evidence in this case with that, pre- 
conceived idea at all, but that, having seen 
the witnesses, having uad an opportunity 
of observing what sort of people tney were, 
and having heard their evidence, in the light 
of these circumstances, ne could not believe 
that such things happened with these people 
as were alleged to have taken place. That 
isas I understand his judgment when we 
read it as a whole. J have already pointed 
out that the learned Judge approached 
his examination of the evidence in this case 
with great care and caution and | think 
that hedid get at the truth. The words 6n 
the last page of his judgment, to my mind, 
accurrately set out the situation in this case 
as they so often accurately set out similar 
situations in other divorcecases. The learn- 


ed Judge said : ne eas 
“Want of cjrcumspection in this matter created a 
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wrong impression in the minds of Loader and Adams, 


and that wrong impression, when imparted to the 
petitioner, assumed a different shapealtogether. He 
began to imagine all sorts of things about his wife 
and the co-respondent.” 

The learned Judge says just before that 
passage thathe does not propose to reject 
their evidence entirely because, he says, it 
may be true that these witnesses saw the res- 
pondent and the co-respondent on the balcony 
together, possibly chatting with each other 
and there may well be some slight sub- 
stratum of truth in what they said, but I 
think that a wrong impression was created 
- in the minds of these witnesses, and unfor- 
tunately, it did not stop there because they 
allowed the wrong impression which was 
created in their minds to be passed on by 
themin a deliberately highly coloured way. 
Such slight incidents as they had seen were 
the basis in the end of the evidence which 
they gave but it was so completely distorted 
that it was not possible for the learned trial 
Judge to accept their testimony. In my 
judgment, this appeal must be dismissed 
and I would award seven gold mohurs as 
Advocate's fee. 


Mya Bu, J.—I agree. 
D. Appeal dismissed. 


| MADRAS HIGH COURT 
Criminal] Appeals Nos. 4/8 to 485 of 
1937 
March 11, 1933 

Born, J. f 

EMPEROR—PRgrosECUTOR 
TETSUS 

KUZIKKAL KRISHNAN 

— AND OTAEBs—AcouseD 

Motor Vehicles Act (VIII of 1914),s.16—Rules under 
Act—Madras Motor Vehicles Rules, r. 30 (a\— Let for 
hire— Lorry engaged for journey from Calicut to 
Pollachi for hire — No “G” permit — Offence held 
committed in Malabar District aswell asin Coimba- 
tore District, if the lorry gets out of Malabar District 
—Violation of r. 30 (a)—Trial for —Several offences 
on different dates by several owners and drivers— 
Joint trial, whether objectionable. 

Where a lorry without “G° permit is engaged fora 
journey from Calicut to Pollachi for hire, itis quite 
justifiable to suy that the vehicle hag been let for 
hire along the public roads in the Presidency of 
Madras in the Districts of Malabar and Coimbatore 
and therefore the offence is committed in the District 
of Malabaras well asin the District of Goimbatore 
if the lorry gets beyond the limits of the District 
of Malabar on its journey to Pollachi. It is an error 
to think that it was the intention of the framers of 
the Motor Vehicles Rules that no G permits should 
be necessary for the local areas through which the 
lorries passed. It would be much more reasonable 
to suppose that the framers of the Motor Vehicles 
Rules intended that permits should be taken out for 
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every area through which vehicles engaged or plied 
for hire travel. f 

If both the owner and the driver had committed 
the offence in- respect of a single journey, there is no 
objection to the joint trial of those two, but it is very 
objectionable that several owners and several drivers 
should be tried in one trialfor several offences com- 
mitted on different dates. 


Cr. As. against acquittal by the Joint 
Magistrate, Pollachi, in O. A. Nos.14 to 21 
of 1937. 

Mr. M. C. Sridharan, for the Accused. 

Judgment.—These are appeals pre- 
ferred by the Government from the judg- 
ment of the learned Joint Magistrate of 
Pollachi in ©. A. Nos. 14 to 21 of 1937. 
Those appeals were from the decisions of 
the Stationary Sub-Magistrate of Pollachi 
who convicted several persons of an offence 
under s. 16, Motor Vehicles Act for violat- 
ing r. 30 (a) (1) (i) of the Madras Motor 
Vehicles Rules. The facts in each case were 
that lorries had been engaged at Calicut 
to deliver bags of grain at Pollashi. In 
some cases the owners of the Icrries alone 
were prosecuted; in other cases both the 
owners andthe drivers were prosecuted. 
They were all convicted by the learned 
Stationary Sub-Magistrate. The owners were 
sentenced to fines of Rs. 50 and the drivers 
to fines of Rs. 20. On appeal, the learned 
Joint Magistrate found it established 
that these lorries had been engaged for 
hire at Calicut and he said it was not 
disputed that the owners of them had 
not obfained permits in Form G as 
required by r. 30fa) (1) (i) of the Madras 
Motor Vehicles Rules but the learned 
Joint Magistrate held that the convictions 
were bad because there had been no 
plying forhire inthe District of Coim- 
batore of which Pollachi is a division. 
The learned Jcint Magistrate says that the 
lorries were plying for hire only at Cali- 
cut and there was no plying for hire in 
Pollachi. He noticed the wordsin r. 30 
that “no motor vehicle shall be let or plied 
for hire in any local area or along any 
public road in the Presidency of Madras”, 
but he said that he did not know exactly 
what was the meaning of the words “let 
for hire.” He held that letting for hire 
must be one definite and localised act, and 
that in the pregent cases, even if the charge 
was that the vehicles were let for hire, the 
letting had beendone and completed at 
Calicut and, therefore, neither the Police 
nor the magistracy of Pollachi had any 
jurisdiction in respect of these cases. The 
learned Joint Magistrate, I think, has erred 
in this discussion of r. 30 (a), The word- 
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ing is that: r 

“no motor vehicle shall be let or plied for hire 
in any local area or along any public road in the 
Presidency of Madras unless the registered owner 
of such. vehicle has obtained a special permit .. in 
. Form Q.” 


When a lorry is engaged for a journey 
from Calicut to Pollachi for hire, it is in 
my opinion quite justifiable to say that the 
vehicle has been let for hire along the pub- 
lic roads in the Presidency of Madras in 
the Districts of Malabar and Coimbatore 
and, therefore, the offence is comitted in 
the District of Malabar as well asin the 
| District of Coimbatore if the lorry gets 
beyond the limits of the District of Mala- 
bar on its journey to Pollachi. The learned 
Joint Magistrate, I think, is clearly in 
error in thinking thatit was the intention 
of the framers of the Motor Veh’cles Rules 
that no G permits should be necessary for 
the local areas through which the lorries 
pessed. It would be much more reasonable 
to suppose that the framers of the Motor 
Vehicles Rules intended that permits 
should be taken out for every area 
through which vehicles engaged or plied 
for hire travel. ; 

Having expressed this view on the ques- 
tion of law, lam not prepared to inter- 
fere with the acquittals in these cases 
for two reasons. One is thatthe trial by 
the learned Sub-Magistrate was very 
unsatisfactory. Many cases which ought 
to have been tried separately were lumped 
together and tried together and thisis 
very undesirable The offence committed 
by each person in such cases is his own 
offence and he should be tried separately 
for it. If both the owner and the driver 
had committed tke offence in respect of a 
single journey, there is no objection to the 
joint (rial of those two, but it is very 
objectionable in my opinion that several 
owners and several drivers should be 
tried in one trial fcr several offences 
committed on different dates. The sacond 
reason why J am not even going so far 
as to order a re-trial of these cases 
is that Mr. Sridharan, who appears for the 
respondents, has pointed outthat no evi- 
dence was given in any of these cases 
that the vehicies were not provided with 
G permits. I have no doubt, asthe learned 
Joint Magistrate has remarked, that in fact 
there werenoG permits for these lorries 
onthe dates mentioned. Obviously „if 
G permits had been in existence, there 
would have been no prosecutions; or if 
there had been, the defence of the accused 
would have been simple. It is neverthe- 
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less a defect and a fatal defect 
prosecution thatthere wasno evidence let 
in of this essential fact. For these reasons, 
T shall dismiss these appeals. 


N.-D. Appeals dismissed. 
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PATNA HIGH COURT 
Civil Appeal No 723 of 1935 
May 5, 1938 
DHAVvLR, J. 
DWARKA PRASAD SINHA AND OTARRS— 
APPELLANTS i 
versus 


PATNA CITY MUNICIPALITY anD 


ANCTAER — RESPONDENTS. 

Limitation Act (IX of 1908), 3. 26 — Easement— 
Capacity or incapacity of servient owner to make 
grant, if relevant — Obstruction not submitted to or 
acquiesced in for one year, if interruption—Ease- 
ment, when becomes absolute or indefeasible— Right 
of access to public road — Wall built on land 
projecting on public road—Landowner, if deprived of 
right of access to road—Bihar and Orissa Municipal 
Act (VII of 1922), ss. 223, 185 (b)—Wat-r from per- 
son's grounds running into Municipal drain—Owner 
of grounds does not act in assertion of private right 
against statutory right of Munictpality—No easement 
can therefore be acquired —Rights which can be 
exercised by Municipality over road-side lands— 
Municipality, if can make income out of such land and 
destroy value of properties of private owners. 

Section 26, Limitation Act, allows an easement ir- 
respective of the capacity or incapacity of the servient 
ownerto make a grant. [p 316, col. 2 | 

Though an obstruction which is not submitted to 
or acquiesced in for one year is not an interruption 
within the meaning of s. 26, Limitation Act, the ease- 
ment becomes “absolute and indefeasible” on enjoy- 
ment for 20 years “ending within two years next 
before the institution of the suit wherein the claim 
to which such period relates is contested”. (p. 317, 


col. 1. 

The fact that a person has builta wall projecting 
ona public road does not deprive him of his right 
of having access from his land to the road at any 
place he chooses. Woodyer v. Hadden (4), relied 


on. 

If the water from the grounds of the plaintiffs who 
claim an easement in respect of it against the Munici- 
pality used to run into the kutcha drain, this is not 
inconsistent with the rights of the Municipality 
under s. 223, Bihar and Orissa Municipal Act, and it 
cannot be assumed that in using the public drain the 
plaintiffs were acting in assertion ofa private right 
against the statutory rights of the Municipality, 
Their enjoyment, in other words, was not “as of 
right” within s. 26, Limitation Act. As long as the 
drain was there, the plaintiffs were no doubt entitled 
to use it, but the expression “as of right” means 
more than “rightfully” or “without trespass and 
under a strict legal right” and imports a claim or 
assertion of right to act aguinst the will of *the 
servient owner. Subramanya Sastri v. Lakshmi- 
narasimham (1), Alimooddeen v. Wuzeer Ali (2)and 
Ram Sarup Y. Abdul Hag (3), relied on. [p 317, col 2.] 

Under Bihar and Orissa Municipal Act, road-side 
land vests in and belongsto the Municipality in the 
same manner as the road itself, and the Municipality 
can exercise ngo rights over it exceptsuch as are 


in the. 
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e authorised by law and must otherwise leave it as it is, 

Looking at the Municipal Act and by-laws under s. 185 
(b), it is not competent to the Municipality to make 
an incomeby patting up substantial buildings on 
road side lands through lessees while largely des- 
troying the value of the abutting properties of pri- 
vate owners. Dhunmun Chowdhury v. Emperor (6), 
relied on. Municipal Committee, Delhi v. Mohamad 
Ibrahim (54, Nihal Chand v. Azmat Ali Khan (7), 
Emperor v. Vishwanath Nana (8) and Fazal Hug 
v. Maha Chand (9), referred to. [p. 319, col. 1.] 

O. A. from the appellate decree of the 
District Judge, Patna, dated July 23, 1935. 

Messrs. P. R. Das, B. P. Sinha, D. L. 
‘Nandkeolyar and Anand Prasad, for the 
Appellants. 

Dr. Sir Sultan Ahmad, Messrs. Rai G. S. 
Prasad, Rai Paras Nath and Syed Ali 
Khan, for the Respondents. 

Judgment.—This is an appeal by the 
plaintiffs, owners of a holding No. 17 in 
Circle No. 11 of the Patna Oity Munici- 
pality. The dispute relates to a strip of 
land lying immediately to the east of the 
compound wall of this holding. Between 
this strip and a public road called the 
Convent Road which runs on the east of it, 
there was, according to the plaintiffs, a 
kutcha drain which received the drainage 
from their grounds through openings in 
the compound wall and carried it south- 
wards into a pucca drain by the side of 
thes Main Road from Bankipur to the City. 
Jn February 1933, the Municipality, defen- 
dant No. 2, gave a lease of the strip and 
some more land to the east (the kuteha 
drain having already disappeared) to de- 
fendant No. 1 for the erection of “a 
petrol pump, underground tank and petrol 
kiosk.” Defendant No. 1 began the work 
of ereciicn, and in April 1933, the plaintitts 
brought the present suit for recuvery of 
possessicn ofthe strip which they claimed 
as their properly and for the restoration of 
the kutcha drain. In tne alternative they 
claimed easements of drainage, passage, 
road frontage, etc., together with restora- 
tion of the strip and the drain ‘to their 
former condition. Tuey also applied at once 
for a temporary injunction against the con- 
tinuation of the work of erection, but the 
trial Court refused it on defendant No. L 
filing an undertaking to waive all objec- 
tions to the demolition of the construction 
made by him in case the plaintiffs succeed- 
ed in the suit. The plaintiffs later on gave 
up their claim to be owners of the land in 
suit. Tue trial Court thus dealt with the 
suit as one for the removal of the entire 
construction made by defendant No. 1 and 
- for restoring the land and drain to their 
‘original condition. The defence was-a 
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denial of the easements claimed by the 
plaintifis—the kutcha drain, it was pleaded 
had ceased more than 12 years previously. 
The defence also asserted that the Munici- 
pality was entitled to lease the land to 
defendant No. las it had done and that 
defendant No. 1 was entitled to use the 
land in accordance with thelease. The trial 
Court found that the plaintiffs were entitled 
to discharge into a kutcha drain to the east 
of the disputed strip of land the water of 
their compound through the openings in 
the wall which had been blocked by the 
construction of defendant No. 1, that this 
Tight of easement had not been interfered 
with beyond the statutory period of limita- 
tion and that they had aright of passage 
all over the strip to the Convent Road. 
The suit was accordingly decreed but with 
costs against the Municipality alone which 
was directed to see that the “constructions” 
are removed within two months. An appeal 
against this decision was preferred by the 
defendants and allowed hy the District 
Judge who held that the plaintiffs had no 
right in the nature of an easement to dis- 
charge their surplus rain water over the 
land in suit into the kutcha drain, that even 
ifthey had any such right, it had been 
extinguished and that the Municipality 
had a right to deal with the land in question 
as it had done. 

It has been contended by Mr. Das who 
appears for the plaintiffs-appellants that 
the lower Appellate Court fell into more 
than one error on the question of the ease- 
ment of drainage. The learned District 
Judge observes that : 

“A local body, such as a Municipality, has no 
power to create a right in the nature of an ease- 
ment and certainly when, as ın the present case, it 
constructs a drain it cannot possibly be assumed 
that its intention is to create easements for the 
benefit of the owners of property contiguous to the ` 
road along the site on which the drain runs.” 

Upon this it has been pointed out and 
tightly that s. 26, Limitation Act, allows 
an easement irrespective of the capacity 
or incapacity of the servient owner to make 
a grant. The lower Appellate Court also 
held that the right of easement, if any, had 
been extinguished “as the kutcha drain had 
been filled up more than 12 years before 
the date of institution of the suit’ and it 
has been conténded that this betrays a 
confusion between the period of two years 
withii which a suit must be brought if 
8. 26 is to be availed of and the period of 
one year which is mentioned in the Ex- 
planation to the section. This ,coutention 
also appears to be correct. The explana- 
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tion only defines the interruption contempla:- 
ed in the section by providing that : 

“Nothing is an interruption within the meaning 
of this section unless where there is an actual dis- 
continuance of the possession or enjoyment by 
reason of an obstruction by the act of some person 
other than the claimant and unless such obstiuc- 
tion is submitted to or acquiesced in for one year 
after the claimant has notice thereof and of the 
person making or authcrizing the same to be made.” 

But though an obstruction which is not 
submitted to or acquiesced in for one year 
is not an interruption within the meaning 
of the secticn, the easement becomes 
“absolute and indefeasible” cn enjoyment 
for 20 years “ending within two years next 
before the instituticn of the suit wherein 
the cjaim to which such period relates 
is contested.” 


The learned District Judge apparently - 


-based his remark as regards 


the period 
of obsiruciicn (and 


interruption) on the 


defence evidence (which he accepted) that . 
the land in suit (togetLer with the site of - 


the filled-up drain) had been coal-tarred and 
metajled early in 1932. But he has not 
ecnsidered whether the obstruction had 
been submitted 10 or acquiesced in for one 
year aiter notice. Nor has he considered 
the effect of tle provision in the body of 
the section that the period cf 20 years 
is to end within two years immediately 
preceding the suit. An interrupiion within 
the meaning of the explanation for more 
than a jear will operate to prevent the 


claimant from adding the period of enjoy-. ` 


ment after such interruption so as toge- 
ther to make up the requisite total of 20 
years. But it will not by itself suffice to 
nullify any right that may have been 
already acquired by 20 years’ uninter- 
rupted enjoyment, for the section entitles 
the claimant to sue within two years, The 


plaintiffs claimed to have enjoyed the right ` 


of drainage for much more than 20 years 
(“several 20 years’) as they put it in 
para. 13 of the plaint; see also paras. 11 and 
12, and this part of their story seems to 
have been accepted by the trial Court and 
not rejecied by the lower Appellate Court. 
It thus appears that the learned District 
Judge did fall into an error on the question 
of limitation. Does it, however, follow that 
the easement in question is established ? 
It is essential to any easement claimed 
under the section that es should be 
20 years’ enjoyment “as ci right.” Under 
s. o& Bihar and Orissa Municipal Act, 
1922, the kutcha drain vested in the 
Municipality, and under s. 223 (1) of the 
Act the Municipality. had power “from 
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time to time (to) enlarge, lessen..... 
-close up or remove” the drain. 


‘into the kutcha drain, this was not incon- 
sistent with the rights of the Municipality 
under s. 223, and it cannot be assumed 
that in using the public drain the Plaintiffs 
“were acting in asserlion of a private right 


If the water | 
from the plaintiffs’ grounds used to run 


against the statutory rights of the Munici- | 


pality. Their enjoyment, in other words, 
was not “as of right” within s. 26, Limi- 
tation Act; cf. Subramanya Sastri v. 


Lakshminarasimham, 16 Ind. Cas. 893 (1). . 


As long as the drain was there, the plaint- 
iffs were no doubt entitled to use it, but 


the expression “as of right” means more , 


- than “rightfully” or “without trespass and 
under a strict legal right” and imporis 
a claim or assertion cf right to act against 


the will of the servient owner: see Alimvod- > 


deen v. Wuzeer Ali (2) and Ram Sarup v. 
Abdul Hag (3). 

For this reason an easement of drainage 
under 8. 26 seems 
the question when there is no allegation 
and no finding by either of the lower 
Courts that the plaintiffs’ enjoyment be- 
fore the interruption of 1932 was had 


to me to be out of . 


against tLe will of the Municipality. Indeed ° 
the Municipality could not, as long as it | 


did not act under s. 225 (1), base objected 


to the plaintiffs’ water discharging into the . 
drain though this would not affect its right ` 
to act under the section when necessary. 


The result isthat the plaintifs’ case re- 
garding an easement of drainage fails, not 
on the ground of obstruction for more than 
12 months, 
have availed themselves of the drainage 
“as of right.” It is true that the exercise 
of the power of the Municipality under sub- 
8. (1) of s. 223 is conditioned by sub-s. (2), 


of easement and the relief sought was the 
restoration of the drain on that basis. 


but because they could not . 


but the present suit was based on a claim | 


The | 


basis itself failing, the appellants cannot ` 


have any relief in this respect. 

Astothe right of road frontage and of 
access to the road, there was no dispute in 
the trial Court that an owner of land 


abutting on a public road is entilled to | 


access to such road at any point where his ` 
was con- ` 


land actually touches it. But it 


tended on behalf of the defence that the ` 
strip in suit was not a part of the road. | 


This 


(1) 16-Ind. Cas. 893, 

(2) 28 W R52. 3 

(3) 12 Lah. 741; 135 Ind, Cas. ol; AIR 1931 Lah 395; 
33 P L R 189; Ind, Rul, (1931) Leh, 35, , 


contention was overruled by 


the ` 


` 


t 
3 
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learned Munsif in view of the definition of 
‘road’ ins. 3 (24), Municipal Act, accord- 
ing to which the word includes “on both 
sides, the drains or gutters and the land up 
to the defined boundary of any abutting 
property.” It was, however, argued in the 
lower Appellate Court that tne disputed 
strip as rond side land was vested in the 
Municipality under s. 56 of the Act, that 
8.62 empowers the Municipality to lease 
any land not required for the purposes of 
the Act, and that the natural or common 
law right of access to the public road is 
automatically extinguished when the Muni- 
cipality in the exercise of its statutory 
powers leases out a roadside strip. The 
learned District Judge accepted tuis con- 
tention with undisguised reluctance, after 
observing that: 

“When the Legislature empowered Municipalities 
to lease out road side lands, it in effect deprived the 
owners of such land of their rights in it without 
compensation. Moreover, not only were the owners 
deprived of a potential source of income, but.a 
restriction was placed on the mode in which they 
might enjoy the rest of the property.” 


He pointed out the nardship which the 
restriction has actually caused to the plaint- 
iffs and added that: 

“Presumably the Legislature did not foresee that 
such consequences might ensue when it vested 
road side lands in Municipalities and empowered 
them to lease them out.” 

This reasoning imputes an oversight 
to the Legislature by somewhat hasuly 
assuming that the general power of leasing 
land given by s. 62 of the Act has any 
application to the strip in suit and that 
the lease given by the Municipality is 
authorized py the Act. Roads (and road 
side lands) are, however, only vested in 
Municipalities as roads. The powersof a 
Municipality to deal with roads are to be 
found in Ohap. V of the Act which contains 
a number of sections from s. 172 to s. 1385 
showing how a Municipality may con- 
struct, improve, provide sites or permit 
deposits on, and, temporarily close roads 
for repairs or other public purposes. Sec- 
tion 172 (7) enables the Oommissioners to 
transfer, lease, sell, or ctherwise dispose of 
any land used by them for a public road; 
but tos is evidently for the purpose of 
improving tne planning of the Municipality 

“and has consequently not been referred to 
during the arguments. Section 185 enables 
the Oommissioners to make by-laws cone 
pistbnt with the Act, inter alia, 

“(b) to prevent, prohibit, or regulate the use or 
occupation of any or all public roads or places by 
any person for the sale of articles or for the exer- 
cise of any calling or for setting up any booth or 
piala" 
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_ This provision clearly applies to the land 
in suit. The by-laws made under s. 185 (b) 
by the Patna City Municipality provide 
that no person shall be permitted to use or 
occupy any part of any public road or place 
for the purposes specified in the sub-section 
unless he has previously obtained a license 
from the Municipal Commissioners, but 
that no license shall be granted for the erec- 
tion of a permanent booth or stall. They 
also provide that such license may be grant- 
ed for such a specified period, not exceeding 
one year, as may be determined by the 
Municipal Commissioners. The lease given 
by the Municipality to defendant No. 1 is not 
within the powers of the Municipality 
under the section and these by laws, for it 
is a lease for tive years with an option of 
Tenewa] and authorizes the erection of a 
petrol kiosk, dc. (or “motor accessories shop”) 
which can hardly be regarded as atem- 
porary booth or stall. The Municipality 
has thus clearly exceeded its authority in 
settling the disputed strip of road side land 
with defendant No. 1 as ithas done, and the 
interference with the plaintiffs’ right of 
access to the road cannot be justitied as 
caused in the exercise of the statutory 
powers of the Municipality. Sic Sultan 
Ahmad has contended on behalf of the 
Municipality that the compound wall of the 
plaintiffs isso old that the plaintiffs must 
be taken to have themselves restricted 
their right of aecess to the gate (which 
stands not behind the strip in dispute but 
a little to the north), But in the first place 
the compound wall cannot restrict the 
plaintifis’ right of access. The books quote 
a dictum of Chambre, J. during the argu- 
ments in Woodyer v. Hadden (4) at 
page 132*; 

“A public road differs from a private road in this : 
you may make an opening in your fences and go 
anto it at any part of the public road or at the end, 


but in private road you must go into it at the usual 
and uccustomed part,” 


Secondly, those plaintiffs who are now 
on the record have, by reason of a parti- 
tion which began before the suit but ended 
before the trial, been left without any right 
to use the gate. The general rule that a 
case must be decided on the facts as they 
stood at the time of the institution of the 
suit is of no avail to the defendants, because 
the right of access claimed by the plaintifis 
on record does pot arise out of the parti- 
tiod proceedings at all but is referable to 
their original position as joint proprietors of 


os (1813) 5 Taunt 125; 14 R R 706 128 E R 
4. 


* Page of (1818) 5 Taunt,—|Hd.] : 
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the land enclosed within the compound, 

The plaintiffs claimed not merely aright 
of access to the public road bat also the 
right of road frontage. Sir Sultan Ahmad 
has pointed out, quite correctly, that the 
latter is a much larger right than the for- 
mel; but the right of road frontage no less 
than the right of access is implicit in the 
position of the land within the plaintiffs’ 
compound and the limited nature of the 
powers conferred by the Statute upon the 
Municipality to deal with the strip as road 
side land. As was said in Municipal Com- 

. mittee, Delhi v. Mohammad Ibrahim (5): 

“There can be no question that for the owners of 
houses abutting on a public highway, the question of 
frontage means a great deal, and if anything is done 
by those in whomthe highway vests which inter- 
feres with the rights of the owners with regard to 
the highway, and which tends to diminish the 
comfort of the occupants of the house, the owners 


will undoubtedly have an actionable claim against 
them.” 


It is true that that was a case where the 
Municipality had put up a building on the 
highway itself just in front of the abutting 
Owner's property, and not a case where the 
Municipality had done so on road side land. 
But under our Act road side land vests in 
and belongs to the Municipality in the 
same manner as the road itself, and the 
Municipality can exercise no rights over it 
except such as are authorised by law and 
must otherwise leave it asit is. In Dhun- 
mun Chowdhry v. Emzeror (6) Jwala 
Prasad, J. held that fifty feet wide strips 
on the sides of the Lohardagga Road could 
not be lawfully used by the Lohardagga 
Municipality for the purpose of carrying 
on shops or exposing goods for sale. The 
learned Judge spoke of the Municipality 
having power to “use the road as owner of 
it for the purposes set forth in the Act” only, 
and probably did not distinguish between 
the road and the road side lands because the 
Bengal Act then in force made no express 
distinction between them [ef. Nihal Chand 
v. Azmat Ali Khan (7) see also Emperor 
v. Vishwanath Nana (8) a case under the 
Bombay District Municipal Act, 1901). 
Our Municipal Act, 1922, replaces the Bengal 
Municipal Act, 1884, which was amended in 
1894 by the addition of the words ‘including 
the scil’ after the word ‘roads’ in s. 30 
which vested roads in Municipalities. It 

(5) 16 L 517; 152 Ind. Cas, 850; AI R 1935 Lah, 
196; 37 P L R 753; 7 RL 335. 


(6)3 PL T 339; 76 Ind. Cas.°178; A IR 1922 Pat, 
286; 25 Or. L J 114. 


(1)7 A362; A W N 1885, 56. . 

(8) 50 B 674; 97 Ind. Oas. 744; A I R1926 Bom, 535; 
27 Cr. L J 1160; 28 Bom, L R 1033, 
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may thus be that Municipalities have a 
larger interest in some ways in roadside 
lands than before, but even so, the road 
and soil is only vested for the Purposes of 
the Municipal Act and can only be used 
by Municipalities in accordance with the 
Act. This also applies to road side lands. 
Mr, Das has cited Fazal Hag v. Maha 
Chand (9) a case in which it was held 
that notwithstanding the power of a Muni- 
cipality in the neighbouring province to 
sell any Portion of a public thoroughfare 
which was not required for the purposes of 
the Municipal Act then in force, a private 
owner was entitled to succeed against the 
purchaser in an action for interference 
with his right of way and drainage. But 
the appellants’ case is stronger than that. 
For, looking at our Municipal Act and by- 
laws under s. 185 (b), I consider it beyond 
doubt that it is not competent to the 
Municipality to make an income by putting 
up substantial buildings on road side lands 
through lessees while largely destroying 
the value of the abutting properties of 
private owners. 
The result is that this appeal must be 
allowed and the decision of the lower 
Appellate Court dismissing the suit re- 
versed. The trial Court awarded costs 
against the Municipality only because “the 
main fault for the interference with the 
rights of the plaintiffs” lay with that body. 
The learned Advocate who appears before 
me for defendant No. 1 has on that very 
ground asked that no costs should be award- 
ed against him. Nothing has been urged 
before me against the form of the decree of 
the trial Court which is confined to the remo- 
val of the constructions and costs and 
involves no question of substance as defens 
dant No. 1 gave an undertaking in the trial 
Court to remove the buildings in case of 
he plaintiffs’ success. The decree of the 
trial Court will therefore be restored, with 
costs to the plaintiffs in all Courts as 
ee E aie 2 only. Leave to 
appeal under the Letters Patent, i 
been asked for is allowed. ge 


8. Appeal allowed. 


LAHORE HIGH COURT 
First Civil Appeal No. 360 of 1936 
1 October 19, 1937 : 
Jat Lar AND Datip Sine@u, Jd.” 
Bawa SOHAN SINGH AND anotane— 
DEFENDANTS—ÅPPELLANTS 
versus 
SHIROMANI GURDWARA PARBANDHAK 
COMMITTEE, AMRITSAR—Petitionsr— 
RESPONDENT 
Sikh Gurdwaras Act (VIII of 1925), s. 142— 
Member of Girdwara acquitted of charges of negli- 
gence, etc.—Costs should be awarded—Such member 
doing acts in course of management—Negligence of 
persons on whom he had to rely—Such member, if 
can be warned. 
Where a member of the Oommittes of Manage- 
ment of a Gurdwara is acquitted of charges of 


negligence, etc., the Judicial Oommission should . 


award him costs. 

Where such a member does acts in due course of 
the management of a Gurdwara and it is found 
that the persons on whom he had to rely were neg- 
ligent in the duties, such member canuot be warned 


by the Judicial Commission, 
F. ©. A. from the decree of Sikh Gur- 


dwaras Judicial Commission, Lahore, dated 
May 9, 19.6, 
Mr. Bhagat Singh, for the Appellants. 
Mr. Charan Singh, for the Respondent, 
Jai Lal, J—An application under s. 142, 
Sikh Gurdwaras Act, was made by the 
Shiromani Gurdwara Parbandhak Oom- 
mittee, Amritsar, to the Sikh Gurdwaras 


Judicial Commission, against Bawa Schan - 


Singh, President, and 8. Narain Singh, 
member of the Committee of Management 
of the Gurdwara at Muktsur. It was 
alleged that on the occasion of Maghi in 
January 1934 a mela was held at Muktsar 
and Rs. 870 were alleged to have been 
spent on account of travelling allowances 
and refreshment expenses of sewadars. 
The mela was uoder the supervision of a 
Mela Snb-Commitiee of which S. Narain 
Singh was the chairman. The expenses 
were incurred under the direct supervision 
of Narain Singh but were finally sanction: 
ed by Bawa Sohan Singh. It was alleged 
that the expenses incurred or alleged to 
have beenincurred were extravagant and 
proper receiptshad not been obtained and 
it was complained that the defendants 
had committed misfeasance with regard 
to Rs. 30) out of Rs. 870. After evidence 
of both the parties had been recorded and 
arguments heard, the Judicial Oommission 
came to the conclusion that Bawa Sohan 
Singh was not guilty of any negligence. 
They dismissed the application against 
him but left the parties to bear their own 
costs. AstoS. Narain Singh it was held 
that he had made payments to Ishar 
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Singh and others who were jathedars and 
had relied upon their word. that payments 
had been made to sewadars. ‘They did 
not hold that Narain Singh was guilty of 
any negligence. Onthe other hand their 
conclusion was that: 

“though several payments shown to have been 
made tothe sewadars were fictitious, in this case 
they could not blame 5. Narain Singh for what 
was done by Ishar Singh. Hehad no doubt been 
negligent tosomeextentin taking absolutely no 
steps to see whether the payments were actually 
made by the jathedars to the sewadars. But 
his fault was not very grave, because at thetime 
of such a rush, one is apt to depend upon 
others.” 

Under these circumstances they thought 
that a warning to S. Narain Singh for 
discharging his duties as a member of the 
Gurdwara Committee negligently in this 
respect would meet the ends of justice. 
The consequently warned S. Narain Singh 
for his negligence. Both the defendants 
hive preferred this appeal—Bawa Sohan 
Singh with regard tothe order as to costs 
and S. Narain Singa with regard to the 
warning given to him. 

It is claimed on behalf of Bawa Sohan 
Singh thatin view of the finding of the 
Judicial Commission, there was no justi- 
ficatim for not ordering the costs to- 
follow the event No reasons are given 
by the Judicial Commission for not award- 
ing him ctsts against the petitioner. There 
is force inthis contention. Having found 
that Bawa Sohan Singh was not guilty of 
any negligence or dishonesty and having 
dismissed the application against him, 
costs should have been awarded to him 
against the petitioner. As to the appeal. 
of S. Narain Singh, I am unable to see on - 
what ground the Judicial Commission 
could give hima warning. He had done 
what was normal in such circumstances. 
He trusted Ishar Singh and other jathedars 
and paid them the amounts according to 
the bills prepared by them. These 
amounts had to be distributed by the 
jathedars to the sewadars and if there 


was any irregularity on the part of these... 
jathedarsor any dishonesty, Narain Singh `> © 


could not ba made responsible. Indeed -. 
the Judicial Commission do not make him- ` 
responsible and adit thatoa such occa- 
sions one has to rely upon others. That 
being so, the ‘warning given to Narain 
Singh was not jugtified. 

Ofoss-objections have been filed on 
behalf ,of the Shiromani Gurdwara Par-” 
bandhak Oommittee but nothing has been 
urged in support of them. Consequently: 
this appeal must be accepted and the 
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order of the Judicial Commission giving a 
warning to Narain Singh should be set 
aside and also the order leaving the parties 
to bear their own costs. The costs inthis 
case should follow the event and the 
Shiromani Gurdwara Parbandhak Com- 
mittee shall pay the costs of both the 
appellants both before the Judicia! Com- 
mission and also in this Court. 


Dalip Singh, J.—I agree. 
D. Appeals allowed. 


MADRAS HIGH COURT 
Civil Appeal No. 254 of 1934 
February 19, 1937 
CogNisa AND VARADACHARIAR, JJ, 
BOARD or COMMISSIONERS For 
tae HINDU RELIGIOUS ENDOW- 
MENTS, MADRAS—APPELLANT 
versus 
PARASARAM VEERARAGHAVA- 
CHARLU AND OTHERS— RESPONDENTS 

Hindu Law — Religious endowment — Purpose of 
making gift to temple mentioned — Madras Hindu 
Religious Endowments Act (II of 1927), s. 57 \3)— 
Devdayam inam—Temple ceasing to exist but another 
deity worshipped—Scheme for proper administration 
—Vesting of property in trustee—Sutt under 3. 57 (3) 
by archakas for modification or cancellation of such 
scheme claiming inam lands as their own—Question 
of title, power of Civil Courtto decide — Destruction 
of old temple, whether ends Devadayam character of 
inam — Archakas, if can disannex suit inam from 
religious purposes, 

The principle of the legal personality of an idol and 
of the vesting of property in such personality cannot 
‘be.taken quite literally. The purpose of making a 
gift toatemple is not to confer a benefit on God but 
to confera benefit on those who worship in that 
temple, by making it possible for them to have the 
worship conducted in a proper and impressive man- 
ner, This is the sense in which a temple and its 
endowments are regarded asa public tiust. DeSouza 
v. Vaz (6), referred to. Bhupathi Nath v. Ram Lal 
(5), relied on. . 

Hindu Religious Endowments Board framed a 
scheme in 1929 for the proper admunistration ofthe 
affairs of a Vishnu temple, The scheme purported to 
deal with the temple as the temple of Sri Gopela- 
swami (or Venugopalaswami)and it vested certain 
‘properties in trustees tobe appointed for the temple, 
‘The plaintiffs Archakas who were in possession of 
these properties raised a contention, even before the 
scheme was framed, that the temple of Gopalaswami 
in that village had fallen into ruins before 1819, that 
there was no such temple now in existence and that the 
Board was confusing it with the temple now in exis- 
tence which was built by the villagers between 1829 
and 1847 and dedicated to a different deity named 
Ohennakesavaswami. They also contended that the. 
Board.had no jurisdiction to frame a scheme fora 
temple which had ceased to exist or to deal with 
endowments alleged to belong to such a temple. As ° 
regards the properties in question, they contended 
that they were or had become absolutely entitled 
thereto in their own right, that the existing temple 
had no manner èf right to these proporties, and that 
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in any event theinam (which, according to them 
comprised only the melwaram) should not he held . 
to be the property of the temple as it was their 
own service inam held oncondition of Archakatvam 
service. Asthe Board framed a scheme, ignoring 
the above contentions, the plaintifis filed a suit under 
s. 57 (3), Madras Hindu Religious Endowments Act 
of 1927, praying for the cancellation of the echeme 
or its modification. It was found that instead of 
resuming the inam when the old temple ceased to 
exist, the inam was confirmed to the existing tem- 


ple: 

Held, that there was a Vishnu temple admittedly 
in existence in the village and there could be no 
doubt that it was the management of this temple that 
the Board intended to regulate by the proposed 
scheme. The description of the temple as that of 
‘Gopalaswami" could in other circumstances have 
been overlooked or rectified as at best a mere mia- 
description; the real matter in controversy between 
the parties was as to whether the Board wasentitled 
to treat the suit inams as belonging to the existing 
temple when framing a scheme for the administra-~ 
tion of the templeand its endowments. This way of 
stating the point for decision must itself suffice to 
show the inappropriateness of wholly excluding ques- 
tions of title from the purview of proceedings before 
the Board or before the Gourt in relation to schemes 
for the management of temples; indeed it was im- 
possible to exclude questions of title which the Oivil 
Court had power to decide and which it could not 
decline to decide when raised before it. Board of 
Commissioners for Hindu Religious Endowments, 
Madras v. Rukmini (l), distinguished. Anjaneya 
Sastri v. Kothandapant Chettiar (2) and Sitaram 
Dass Bavaji v. Madras Hindu Religious Endowments 
Board (4), referred to. 

Held, also that the destruction of the old ido} or of 
the old temple had not the effect in law of putting an 
end to the Devadayam character of the inam, 
Bhupathi Nath v. Ram Lal (5), relied on. [p, 324, 
col, 1. 

Head farther on evidence that in 1860these inama 
were being enjoyed by the Archakas as being attached 
to the suit temple and that the worship therein was 
described as the worship of Sri Venugopalaswami. 
The Archakas could not disannex the suit tnams from 
the religious purposes for which they were intended. 
Lp. 324, col. 2.] ibe 

C. A. against a decree of the District Judge, 
Guntur, in O. S. No. 8 of 1932, 

Mr. K. Subba Rao, for the Appellant. 

Mr. V. Rangachart, for the Respon- 


dents. a 
Varadacharlar, J—This is an appeal 
by the Madras Hindu Religious Endow- 
ments Board against a decree of the Dis- 
trict Court of Guntur cancelling a scheme 
by the Board in 1929 for the proper 
administration of the affairs of a Vishnu. 
temple at Manthena, a village in the 
Gannavaram taluk of the Kistna District. 
The scheme purpoited to deal with the 
temple asthe temple of Sri Gopalaswami. 
(or Venugopaleswami) and it vested certain 
properties in trustees to be appointed for 
the temple. The plaintiffs (respondents 
Nos. 1—3, who were in possession of these 
properties raised-a contention, even before 
the scheme was framed, that the temple of 
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Gopalaswami in that village had fallen into 
ruins before 1819, that there is no such 
temple now in existence and that the Board 
“was confusing it with the temple now in 
existence which was built by the villagers 
between 1819 and 1847 and dedicated to a 
different deity named Chennakesavaswami. 
Relying on the decision in Board of Com- 
missioners for Hindu Religious Endowments, 
Madras v. Rukmini (1) they contended that 
the Board had no jurisdiction to frame a 
‘scheme for a temple which had ceased to 
exist or to deal with endowments alleged 
to belong to such a temple. As regards the 
“properties in question, they contended that 
‘they were or had become absolutely entitled 
‘thereto in their own right, that the existing 
“temple had no manner of right to these 
‘properties, and that in any event, the inam 
(which according to them comprised only 
the melwaram) should not be held to be the 
property of the temple as it was their own 
service inam held on condition of 
‘Archakatvam service. As the Board framed 
a scheme, ignoring the above contentions, 
the plaintiffs filed this suit under s. 57 (3), 
Madras Hindu Keligicus Endowments Act 
‘of 1927, praying for the cancellation of the 
scheme or its modification by the omission of 
‘all the provisions therein relating to the A, B 
and O scheduled lands and for an injunc- 
tion restraining the Board andthe Temple 
Committee from putting the scheme into 
force. 
|" The plaint repeated the contentions above 
summarized. The written statement filed 
by the Board denied that ‘the suit temple 
became extinct before Fasli 1229, and 
added that ‘its existence was recognized by 
the Inam Commissioner and ‘it exists even 
to-day’; neither the denial nor the averment 
about the ‘suit temple’ is very informing. 
It was not the case of the plaintiffs that 
there wasno Vishnu temple in existence 
in the village, but they ccntended that 
the temple of Gopalaswami with which the 
Board purported to deal had long ago ceased 
to exist and that the newly built temple 
now found in the village belonged to 
another deity known as Chennakesavaswami. 
Relying on references made in some docu- 
ments even to the existing temple as 
Gopalaswami temple, the Board at one stage 
eof this litigation maintained that such 
description of the temple was right; but it 
was later on conceded on its behalf, that 
the suit might be proceeded with, on the 
(1) 55 M 636; 137 Ind. Cas, 758; A I R 1932 Mad. 470, 


62M LJ 594; 35 L W 588; (1932) M W N 42: 
Rul, (932) Mad 8 e o) 9) 412; Ind 
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footing that the idol now found in the 
temple is that of Sri Chennakesavaswaml. 
This difference in the embodiment of 
the deity has all along been insisted on 
by the plaintiffs as involving important 
legal consequences. The allegations in 
the plaint as to the plaintiliB6 title 
to the suit properties and as to the 
nature of their interestin the said properties 
were also traversed by the written state- 
ment. 
A large number of issues were framed 
by the District Judge of Kistna when 
this suit was pending on his tile with a 
number of similar suits. Later, the suit 
went to the District Court of Guntur where 
the issues seem to have undergone revision. 
One District Judge (Mr. P. U. Lobo), before 
whom the case came on for trial ruled that 
questions of title to the inams are foreign to 
the scope of the suit under s. 07 (3); 
Religious Endowments Act, | because the 
Board itself could not adjudicate on such 
questions under the guise of settling schemes. 
Mr. Ohandrasekhara lyer who finally heard 
the suits accordingly restricted himself to 
the issues numbered by him as XX (a), (b) 
‘and (c). We may observe in passing that 
even sub-heads (b) and (e) do raise the 
question of the title to the properties; 
further, the discussion of sub-head (a), 
though it purports to raise only a question 
of jurisdiction, involves, as will presently 
appear, a consideration of the title to the 
suit lands. Once it was found thas the old 
temple of Gopalaswami had ceased to exist 
and tnat the idol in the present temple was 
that of Chennakesavaswami, the learned 
Disizict Judge came to the conclusion that 
the existing temple is a ‘new institution 
one ‘entirely ditierent from the old temple 
and on that footing he held toat the princi- 
ple of the decision in Board of vwommis- 
sioners for Hindu Religious Endowments, 
Madras v. Rukmini (1) would come into 
operation. “The scheme must go” he said 
“as having been tramed to govern a non- 
existing temple”, Towards tne end of the 
judgment, he also recorded nadings to the 
effect that the subsequently constructed 
temple of Sri Uhennakesavaswami ‘has 
nothing to do with the suit exams and that 
the plaintiiis were not estopped from deny- 
„ing the continuance of Gopalaswami temple 
or the continuance of their services in a 
. temple of that name. h 
We are not able to concurin the view 
taken by the lower Court that the principle 
of Board of Commissioners for Hindu Reli- 
gious Endowments, Madras v." Rukmini (1) 
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is applicable to the circumstances of the 
present case. There was in that case no 
temple in existence at the time the Board 
tried to exercise its powers and this 
Court held that the Board could not claim 
toexercise control over certain properties 
merely on the ground that they were 
attached to a temple once upona time. It 
will be noticed that the learned Ohief 
Justice took care to restrict his observations 
to a case where the temple had permanently 
ceased to exist and there was no apparent 
intention of bringing it into existence again, 
Here, we have a Vishnu temple admittedly 
in existence in the village and there can be 
no doubt that it is the management of this 
‘temple that the Board intended to regulate 
by the proposed scheme. The description 
of the temple as that of ‘Gopalaswami’ 
could, in other circumstances, have been 
overlooked or rectified as at best a mere 
misdescription; the real matter in con- 
troversy between the parties is as to 
whether the Board was entitled to treat the 
suit inams as belonging to the existing 
temple when framing a scheme for the 
administration of the temple and its 
endowments. This way of stating the 
point for decision must itself suffice to show 
_theinappropriateness of wholly excluding 
questions of title from the purview of 
proceedings before the Board or before the 
Court in relation to schemes for the manage- 
ment of temples; indeed it seems to us 
impossible to exclude questions of title. 
The allegations in the plaint aud the issues 
framed in this case raise intricate pcints 
bearing upon the question of title; ond 
unless the Court is to avoid deciding the 
real point in controversy between the 
Parties, we do not see how these issues can 
be struck out. The suit is after all one 
filed in a Gourt of plenary jurisdiction and 
though its institution became necessary 
because of the framing of a scheme by the 
Board, we donot seein that circumstance 
sufficient justification for the view that the 
trial of the suit must be limited in the 
manner laid down in the judgment of the 
lower Court. Even as regards the power of 
the Board, it seems tous incorrect to say 
that it cannot deal with a question of 
disputed title. As observed in Anjaneya 
Sastri v. Kothandapani Chettiar (2) it may 
not always be possible to frame a scheme’ 
without coming to some conclusion as to 


the income available or as to the properties * 


to be managed: See also Chotalal v, 


(2) 43.L W 409; 164 Ind. Oae. 615; A I R 1936 Mad. 
449;.(1936) MW N 245;9R MIS, 
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Manohar Ganesh (3) and Sitaram Dass, 
Bavajiv. Madras Hindu Religious Endout- 
ments Board (4). Any view taken by the 
Endowments Board cannot of course affect 
third parties in hostile possession of the 
properties nor can it always be final even as 
against parties appearing before the Board. 
The Civil Court cannot, in any view, decline 
to adjudicate on the question of title when 
itis raised before it. We have accordingly 
heard arguments on the question whether 
the suit inams can be held to belong to 
the existing temple of Sir Chennakegavas 
swami. 

We may briefly dispose of the plaintiffs’ 
claim of absolute private right, based on 
the alleged grant from the zamindar or 
from Mr. Russell. The lower Court has 
rightly declined to accept the story of a 
recognition by Mr. Russell of a private 
right tothe property in the plaintiffs’ pre- 
decessors, after the destruction of the old 
temple. No such claim was put forward 
during the inam inquiry and the confirma- 
tion of the inam to the temple nega- 
tives the truth of this basis of claim. 
Any documents obtained by the plaintiffs’ 
predecessors from the zamindar’s officials 
after the date of the permanent settle- 
ment (e. g. Exs. E, Kand L), whether on 
some representation as to the alleged order 
of Mr. Russell or otherwise, caanot affect 
the right ofthe temple to the inam. 
Though the inam was granted by Raja 
Appa Row, the grant was made by the 
Raja atatime when he represented the 
sovereign power; after the permanent 
settlement, his successors had no power 
to interfere with pre settlement Deva- 
davam Inams. The plaintiffs’ claim of 
prescriptive title is equally untenable 
They and their predecessors-in-title have 
admittedly been along archakas in charge 
of the existing temple and there have been 
no other trustees; the result is that if 
the inams could otherwise be regarded as 
belonging to this temple, it is not open to 
them to plead that their possession was 
adverse tothe temple. 

The contention mainly pressed before 
uson behalf of the plaintiffs accordingly 
was that the suit inams were not granted 
or confirmed to Ohennakesvaswami and as 
this idol is a differrnt juridical person from. 
the old idol (of Gopalaswami) which had 
disappeared, this idol cannot claim to be 


MADRAS V. P. Vi OHARLU (MADR.) 


(3) 24 B 50 at p 54; 2 Bom. L R 516. 

(4) ALR 1937 Mad. 106; 167 Ind. Cas. 426; I 
(1937) Mad. 197; (1937) LM L J 475; (1936) M 
1191; 44 L W 843; 9 R M 449, 


LR 
WN 


324 
* the owner of properties which once belong- 
ed to the other idol. It has not been sug- 
gested that the distruction of the old 
idol or of the old temple had the effect in 
law of putting an end to the Devadayam 
character of the inam; Bhupathi Nath v. 
Ram Lal (5) pp. 131 and 167*), but it has 
been argued that property belonging to 
‘one idol cannot be claimed by a new 
idol unless it has been consecrated with the 
Bame name. This contention seems to us 
to ignore the effect ofthe inam proceed- 
ings and to rest on a too literal inter- 
pretation of the observation of the Judicial 
Committee to the effect that the endowments 
of a temple arein an ‘ideal’ sense vested 
in the idol. 

While it is fairly certain that the old 
temple ceased to exist somewhere about 
1819, the evidence does not enable us to 
find definitely when the old idol, that of 
Venugopalaswami ceased to be worshipped. 
Exhibit C of 1847 mentions that in the 
newly constructed temple ihe “image of 
Chennakesawaswamy Varu has been instal- 
led”. But in the inam papers of 1859 and 
1860 reference continues to be made to 
Gopalaswami Varu even while the des 
truction of the old temple and the const- 
Tuction of anew ones are noted. Some of 
theinam papers purport to be signed by 
one Vuppuluri Anthaya who has also 
signed Ex. O. It cannot, therefore, be 
said that the statement in the inam papers 
must be the result of ignorance; nor do 
we see sufficient reason for attributing 
any fraudulent purpose to anybody and 
assuming that a false statement must 
have been made. In Ex. XIV, Col. (i) 
the person then in the enjoyment of the 
inam (admittedly a predecessor-in-title of 
the (plaintiffs) is described as “Archaka of 
Sri Gopalaswami Varu". It was suggest- 
ed by respondent's learned Counsel that 
this might be read as remedy meaning 
that he was formerly the archaka of that 
deity when that deity was in existence. 
We donot think that that will be a fair 
reading of the dccument, because Col. (5) 
clearly implies that Gopalaswami Varu 
was regarded “as the present enjoyer. 
Exhibit 4 mentions in Ool. (8) that the 
pagoda was then well kept up and there 
again it is referred to as Gopalaswami 
Pagoda. The recommendation of the inam 
authorities was that the inam might be 
Confirmed to the pagoda and that was ac- 

5) 37 O 128; 3 Ind. Cas. 642; 100 ; 

a FB), Ind, Cas, 642; 10C LJ 355; 14 OW 
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cordingly done. . This can only mean that 
the authorities confirmed it in favour of 
the existing pagoda. In Ex. O there is 
a reference among the heads of remune- 
ration to be received by the archaka, 
to ‘income arranged in the village’. We 
cannot agree with the contention that this 
merely refers to the two heads next des- 
cribed. We rather think that it is an in- 
dependent head, and in all probability 
refers tothe suit inams. There can thus 
be no reasonable doubt that in 1860 
these inams were being enjoyed by the 
archakas as being attached to the suit 
temple and the worship therein was des- 
cribed as the worship of Sri Venugopala- 
swami. The learned District Judge found 
it difficult tosay when the idol of Venu- 
gopalaswami ceased to be worshipped in 
the village. Referring to the existence 
of a broken image of Venugopalaswami 
at a distance of a furlong or a furlong 
and a half from the temple, he observes 
that: 

“It is possible that this image gave the original 
name to the temple and it may be that this idol 
was the presiding deity at one time inthe premises 
occupied by the present temple and that it had tobe 
cast away as it happened to become mutilated by 
accident or design.” 

He is however, unable to fix the time 
when this might have happened; nor does 
he feel sure whether the present temple 
was built on the site of the old temple 
or in another place. But, as already 
stated, he was of opinion that the case 
could be decided on the footing that with 
the disappearance of the old temple and the 
old idol, the old institution ceased and 
that the present temple must be regarded 
as a new institution. He strongly con- 
demned the attempts of the plaintiffs and 
their predecessors to disannex . the suit 
inams from the religious purposes for which 
they were intended; but he felt reluctantly 
obliged to come to the conclusion that the 
new temple could not claim title to the 
Buit inams. In this state of the record, 
we propose to deal withthe question of 
title on both hypotheses, namely that the 
idol of Gopalaswami might have ceased to 
be worshipped even prior to the inam 
enquiry (indeed prior to the construction of 
the inam enquiry), or its worship might 
have come W an end only alter 1800. 
This latter alternative would, in the light 


‘of ‘Ex. C, imply that both the idols, 
namely that of Gopalaswami - and of 
Chennakesavaswami must for some time 


have been worshipped in existing teaiple. 
Turning now to the contention advanced 


1938 


on. behalf of the plaintiffs that Sri Chen- 
‘nakesavaswami was according to the 
Agama Sastras a different manifestation 
of the deity from Sri Venugopalaswami, 
the two idols must be regarded as differ- 
ent juridical persons and that no claim 
could be made by or on behalf of Sri 
Chennakesavaswami to the inams which 
had been granted for the worship of Sri 
Venugopalaswami, we may state that we 
are prepared to assume that according to 
the Agamas there are well recogniz- 
ed distinctions based on  murti-bheda 
(difference of form) with ‘corresponding 
difference in the dhyana-sloka (the 
manner of contemplation), But we are 
not prepared to hold that from this differ- 
ence the legal result contended for on 
behalf of the plaintiffs necessarily fol- 
fows. The principle of the legal per- 
sonality of an idol and ofthe vesting of 
property in such personality cannot be 
taken quite literally. Observations to that 
effect were made by the Judicial Com- 
mittee in some cases only with a view to 
emphasise the idea that the endowments 
of a temple are. not vested in the trustees 
but are only managed by him. The 
judgments delivered by the Full Bench in 
Bhupathi Nath v. Ram Lal (5) (see parti- 
cularly pp. 140, 153, 155, 161 and 168*), 
point out the limitations to that theory 
of vesting and the incongruities to which 
a literal adherence to it- must lead. As 
explained in that case, the purpose of 
making a gift toa temple is not to confer 
a benefit on God but to confer a bene- 
fiton those who worship in that temple, 
by making it possible for them to have the 
worship conducted in a proper and impres- 
sive manner. This isthe sensein which a 
temple and its endowments are regarded 
as a public trast (see DeSouza v. Vaz (6) 
at p. 1477.) 

Looking atthe facts of this case from 
that point of view, the true position is 
that as the inams in question were grant- 
ed by the then sovereign authority for the 
conduct of ‘Nitya Naivedya and Deepara- 
thana’ in the Vishnu temple then in 
existence in the suit village, the grant 
was in substance one intended to afford 
facilities for the residents of the village 
to carry onthe worship of Yishnu. As the 
inam was by its terms one to enure only 
s0 long as the temple existed (see Col. 10 
of Ex. F), it was open to the State to 

(6) 12B 137. 
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resume it when the old temple ceased to ə 
exist. But, by the date of the inam 
commission enquiry, a new temple had 
been built and the worship of Vishnu 
(under whatever name) was being carried 
on there. The authorities did not, there- 
fore, think it right to resume the inam 
but preferred to allow it to be used for 
the conduct of the worship in the newly 
built temple and accordingly confirmed the 
inam. Tt seems to us an unnecessary im- 
portation of legal fiction to ignore these 
broad facts and to hold that the disappear- 
ance of a particular image from the 
temple (whether before or after the inam 
proceedings) had the effect of disannexe 
ing the inams from the existing temple, 
though worship continued to be carried 
on in it for the benefit of the villagers, 
We set aside the finding of. the lower 
Court on this point. In the result, the 
appeal is allowed, the decree of the Dis- 
trict Court is set aside and the suit is 
remanded to that Court for trial and dis- 
posal,in the light of the foregoing observa- 
tions. Costs to abide. Refund of stamp 
daty on the memorandum of appeal. 
C. M. A. No. 321 of 1932 

We understand that in view of the 
pendency of A.S. No. 254 of 1934, this 
O. M. A. was not remanded when the rest 
of the connected batch were remanded: 
see Ramiah v. President, Hindu Religious 
Endowments Board, Madras (7). Now that 
we areremanding the main suit itself, 
this miscellaneous appeal will also be re- 
manded to the lower Court to be dealt 
with in the light of the decision in Ramiah 
v. President, Hindu Religious Endowments 
Board, Madras (T) and of our observa- 
tions in the judgment just delivered in 
A. 8. No. 254 of 1934. Costs to abide. 
At the request of the respondents’ learned 
Counsel, we wish to make it clear that 
we have not decided or even heard argu- 
ments onthe question whether the inam 
was granted to the temple or to tha archaka. 
That is raised by one of the issues in 
the case and will be dealt with by the 
lower Oourt in due course. We have 
only dealt with so much of the case as 
raised the question whether the present 
temple can claim the inams at all, even if 
it be assumed thatthe inams had beea 
granted to the old temple. 

nip. Appeal allowed, 
(7) 58M 764; 157 Ind. Cas. 818; A IR 1935 Mad. 
an 68 M L J 494, 41 L W 411; (1935) M WiN 
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PATNA HIGH COURT 
Civil Appeal No. 102 of 1937 
- October 27, 1937 
Wert AND Varma, JJ. 
RAMDHARI AHIR AND OTHERS— 
APPELLANTS 
versus 
KHEDU AHIR AND CTAERS—RESPONDENTS 
Appeal—Order rejecting memorandum of appeal is 
appealable only when order finally disposes of dis- 


pute — Civil Procedure Code (Act V of 1908), 
0. XLIII, r.l. i i ' 


It cannot be said asa universal proposition that 
an order rejecting a memorandum of appeal is 
appealable. Only in those cases in which it finally 
disposes of the disputes between the parties would 
it be appealable. Zamindar of Tuni v. Bennayya 
1) and Ayyanna v. Nagabooshkanam (2), discussed. 


O. A.from the appellate order of the 
Ch Judge, Saran, dated February 1, 

Mr. K. N. Lal, for the Appellants. 

Mr. Phulan Prasad Varma, for the Res- 
pondents. 


Wort, J—In the first place I do not 
think we are entitled to place any inter- 
pretation on the order of the learned Judge 
in the Court below other than that which 
it will bear onthe face of it. The order 
is ‘the memorandum of appeal is rejected.’ 
This followed a previous order made about 
two weeks before, i. e, on January 16, 
1937, in which the learned Judge expressed 
the view that the memorandum of appeal 
was not in accordance with O, XLI. r. 1, 
Civil Procedure Oode, and consequent order 
was made requesting the appellants to com- 
ply with O. XLI, r.1. Then on February 1, 
the order came to be made against which 
this appeal is directed ; the order is in these 
terms: “No ccmpliance. The memo of 
appeal is rejected.” On the first question 
whether an appeal lies to thig Court, two 
cases of the Madras High Court have been 
relied upon. The first is the case in 
Zamindar of Tuni v. Bennayya (1), and the 
other is an earlier decision in Ayyanna v. 
Nagabooshanam (2). In the latter case there 
were some irregularities so far as the vaka- 
lainamas of two Vakils were concerned, 
and on the appeal being rejected (for so 
it appears to be from the words of the judg- 
ment inthe case), the objection was taken 
that no appeal lay and the case in 
‘Gulab Rat v. Mangli Lal (3), was relied 
on for rebutting that contention, the 
reason being that an order rejecting’ the 
plaint was treated under s. 2, Civil Pro- 

02 M 155; 8M L J 304, 

2) 16 M 285. 

18) 7 A 42; A W N 1884, 223, 
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cedure Code, asa decree and the learned 
Judges were therefore of the opinion that 
the order rejecting an appeal must also be 
treated as adecree. If the two cases of the 
Madras High Court are supposed to support 
the universal proposition that the rejecting 
of a memcrandum of appeal is appealable, 
I respectfully disagree. Order XLUI, r. 1, 
Civil Procedure Code, provides for appeals 
in certain circumstances; cls. (t) and (u) 
of that Order and Rule make provisicn for 
appeals in cases coming under O. XLI, 
rr. 19,21 and 23. Now, if the Legislature 
in its wisdom had made provisions as 
regards those Orders and Rules. why did 
it not make provision fcr appeals regard- 
ing O. XLI], rr. 1 to 3? No such pro- 
Vision ig made and therefore it is necesgary 
to fall back upon s, 2 of the Code. 
Again, it might be asked if the Legis- 
lature has provided for the rejection of 
a plaint and appeal arising therefrom, why 
did it not provide for the rejection of the 
memorandum of appeal? It seems to me 
that the reason is obvious because unless 
the Court either summarily or otherwise 
adjudicates upon the merits (in ithe word 
merits’ I would include the question of, 
limitation), it cannot be said thatthe dis- 
pute between the parties has been finally 
disposed of. 


In this case there is a rejection of the 
Memorandum of appeal. We are not con- 
cerned, in the particular circumstances of 
the case, whether the appellants are out of 
time and they therefore are unable to file 
another memoradum of appeal, as the fact 
remains that the mere rejection of the 
notice of appeal for whatever reason does 
not preclude the appellants frem filing a 
memorandum which complies with the 
rules of the Civil Procedure Ccde. For 
that reason I would hold that it is im- 
possible to come to the conclusion that asa 
universal proposition an order rejecting a 
memorandum of appeal is appealable. I 
would add that only in those cases in 
which it finally disposes of the disputes 
between the parties would it be appealable. 
Now, apart from that technical point, I 
ihink the case itself has no merits. The 
appellants could have complied with the 
order of the Judge. The Judge was of 
opinion that the memorandum did not 
comply with O. XLI,r. 1, because it was 
-argumentative—and we have read the 
notice cf appeal and find it is sc~and it 
seems to me in those circumstances that 
the appellants have no grievance. They 
could by February i, 1937, have com- 
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plied with the order of the Judge in which 
event the trouble which they have brought 
upon themselves would not have arisen. 
For both reasons in my ‘judgment the 
appeal fails and it must be dismissed with 
costs. 

Varma, J.—I agree. 

S Appeal dismissed. 


CALCUTTA HIGH COURT 
Oivil Suit No. 673 of 1937 
November 30, 1937 
MoNatr, J. 

D. E. D. COHEN—Puatntire 


versus 
BAIDYANATH MUKHERJEE— 
DEPENDANT 

Trustees and Mortgagees Powers Act (XXVIII of 
1866), ss. 12, 13 — Mortgage — English mortgage — 
Receiver appointed under powers contained in mort- 
gage—Whether accountable to mortgagee or mort- 
gogor — Analogy of principal and agent, applica- 

ility. 

The rule thatan agént is accountable to his princi- 
pal does not apply to the peculiar relationship created 
where a Receiver is appointed according to s. 12, 
Trustees and Mortgagees Powers Act under the power 
contained in an English mortgage. In view of the 
peculiar position of the Receiver in these cases, no 
analogy can be drawn from the law of principal and 
agent. Itisthe mortgagee who appoints the Receiver 
and without reference to the mortgagor if so provided 
by the deed. It is tothe mortgagee that the Receiver 
must look for hie authority and to the mortgagee that 
he is accountable. It is possible that in special 
circumstances where the Receiver has made sufficient 
collections to satisfy the mortgagee’s interest and 
holds a balance which belongs to the mortgagor, 
the mortgagor could callupon him to account to the 
limited extent of such balance. But where that is 
not the case and the mortgagee's interest has never 
been paid in full and it is difficult to imagine sucha 
contingency, the Receiver is not accountable tothe 
mortgagor. Similarly it is only after the mortgagee’s 
dues for interest are satisfied that any available 
balance may be used for the mortgagor and it is only 
such balance that the mortgagor may use for the 
execution of repairs of the propetty. White v. Metcalf 
(2), relied on. 

Messrs. Carden Noad and R. Chowdhury, 
for the Plaintiff. 

Dr. S.C. Roy, for the Defendant. 

Judgment—The plaintiff Oohen on 
July 27, 192°, executed a mortgage of the 
premises 57, Ballygunge Circular Road in 
favour of Miss Mary Jones. ‘he property 
was already subject to prior mortgages in 
favour of the Administrator-General of 
Bengal, but tke rights of the prior mort» 
gages are not in dispute ‘in the present 
action. The mortgage in suib inter alia 
provided that it should be read and con- 
strued as an English mortgage as defined 
by the Transfer of Propert Act, 1882, and 
that the power of sale and all other powers 
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and provisions ancillary or auxiliary thereto 
conferred upon a mortgagee by the said 
Act or by ss. 6 to 19 inclusive of the 
Trustees and Mortgagees Powers Act 
(XXVIII of 1866) or any statutory modifi- 
cation thereof should be incorporated there- 
in (which includes the powers to appoint a - 
Receiver) but without the restriction in the 
last mentioned Act contained as to giving 
notice. On June 16, 1933, interest on the 
mortgage was admittedly over six months in 
arrears, and Miss Mary Jones, through her 
constituted attorney Mr. Deveria, acting 
under the powers contained in the Trustees 
and Mortgagees Powers Act and incoporat- 
ed inthe mortgage, appointed the defen- 
dant Baidyanath Mukherjee, Receiver of the 
mortgaged premises. 

The plaintiff thereupon brought a suit in 
the Court of the Second Munsif at Alipore 
in 1934 for a declaration that the appoint- 
ment was illegal and for an injunction 
restraining Mr. Mukherjee from taking 
possession of the mortgaged premises or 
from realizing rent from the tenants. The 
trial Court granted the relief cleimed, but 
the District Court reversed that decree, and 
the High Court in second appeal! upheld 
the decree of the District Court. By the 
decision of the High Court in appeal, which 
is reported in David Elias Duck Cohen 
v. Baidyanath Mookherjee (1), it has been 
finally decided that the mortgage is an 
English mortgage and that Mr. Mukherjee'’s 
appointment as Receiver was valid. The 
High Court on June 12,1935, had appoint- 
ed the defendant Receiver under the Court 
pending the hearing of the appeal and he 
was formally discharged as such Receiver 
after passing his accounts by an order. of 
the Oourt of the Second Munsif at Alipore 
of September 11, 1936. That order pro- 
vided that after passing his accounts a sum 
of Rs. 2,152 remained in the hands of the 
Receiver out of which Rs. 179 was to be 
paid to Mr. Cohen and for the balance 
Rs. 1,973 the Receiver was to be “answer 
able to Miss Mary Jones and Mr. Cohen 
as provided for in law as Receiver.” Mr. 
Cohen tried to have this order re-considered 
and to re-open the Receivers accounts, but 
his application was dismissed on May 13, 
1937, ten days after he had filed the pre- 
sent suit. 

It follows, therefore, that the defendant 
was validly appointed as a Receiver by the 
mortgagee on June i6, 1933, and that 
he continued in that capacity until June 

(4) 40 O W N 1270; 170 Ind. Oas. 274; A IR 1936 
Osl, 646; I LB (1937) 1 Cal, 359; 10 R O 129, 
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12, 1935, when he became a Court Recei- 
yer until discharged as such by the. Court 
on September 11, 1936. On February 4, 
1937, a meeting was held at the office of 
the Administrator General at which the 
present plaintiff, Miss Jones, and the Ad- 
Ministrator-General were represented and 
gn agreement was arrived at for the liqui- 
dation of the plaintiff's debts. The Adminis 
trator-General was to lend the plaintiff a 
sum of Rs. 75,000 which was to be applied 
in satisfaction of the existing mortgages. 
Out of this sum Rs. 24,000 was to be paid 
by the AdministratoreGeneral to Miss Jones 
and the plaintiff was to pay a further 
Rs. 3,000 either out of arrears of rent in 
respect of the property or from any other 
source available to him. The parties agreed 
inter alia that “until the transaction is 
ready for completion, Miss Mary Jones’ Re: 
ceiver under her mortgage shall not be 
-discharged by her,” but that he should 
not, in the meantime, make any further 
collections. 
The plaintiff accepted the Receiver's 

accounts up to December 31, 1936, and 
agreed the amount shown as arrears of 
Tent due from tenants on that date. It was 
-also agreed that the Receiver should hand 
over subsequent collections to the Adminis- 
trator-General less his commission and the 
cost of the repairs for payment of which 
_he was liable not exceeding the maximum 
.sum of Rs. 800. Thereafter correspondence 
passed in which the terms of settlement 
were discussed, and the Receiver submitted 
.an account showing his collections and 
. expenditure and a balance “cash in hand 
Rs, 11-9-0" on February 12, 1937. On March 
. 16, 1937, the plaintiff wrote to Miss Mary 
_ Jones as follows :— 

“Dear Madam, 


I write to place on record that I accept the 
` Receiver’s accounts excepting for a sum of Rs. 800 


< still remaining in his hands available f 
. of the costs of repairs, able lor payment 


Yours faithfully, 
D, E. D. Cohen,” 
Miss Jones’ attorney replied on the same 
day that Rs. 100 had been paid as costs 
(and the validity of that payment is not in 
dispute) and that Rs. 525 had been paid to 
a misiry to whom the remaining Rs. 175 
was also due for repair, The mistry’s 
«receipt for the payment was admittedly 


` submitted to the plaintiff's attorney but 


the plaintif in his letter of March 17, 
“does not see how that affects him.” On 
March 16, Miss Jones re-conveyed the 
property. to the plaintiff and executed a 
deed of release in his favour which con- 


. 
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tained a clause : 

“That all pending legal proceedings by and between 
the parties thereto or their agents should be forth- 
with abandoned and that no party to such pro- 
ceedings should have any claim against the other 
party in respect of the said proceedings on any 
account whatsoever.” i 

Miss Jones, who had given up more 
than half her claim in order to bring these 
disputes to an end, resents in her letter to 
the Receiver dated March 18, 1937, the 
objections now raised to. the mistry’s bill. 
These objections were pressed and the 
attitude of Miss Jones and the Receiver as 
appears from the correspondence is, that 
although the whole of the accounts were 
agreed as a result of the compromise at 
the Administrator-General’s Office, they 
were not unwilling that the mistry’s work. 
should be checked against his bills. Unfor- 
tunately, meetings arranged for this pur- 
pose fell through, and the plaintiff in the 
meantime has: continued to litigate both 
here and in Alipore, apparently with the 
object of re-opening the whole of the 
Receiver’s accounts. He now alleges that 
he only accepted the accounts in order to 
come to a compromise with Miss Jones, 
Apparently, he is under the impression 
that he can accept the Receiver’s accounts 
as accurate, and on that basis obtain from 
Miss Jones the remission of some thousands 
of rupees which he owed to her as interest, 
but that he can at the same time turn 
round on the ‘Receiver appointed by Miss 
Jones (who has passed his accounts to her 
satisfaction, and parted with the money in 
his hands) and call upon him once more to 
account when he no longer retains funds 
from which he can deduct his costs if the 
plaintiff’s claim is rejected. 

The confusion which the meeting of 
February 3 was jatended to check, was once 
again renewed and the Receiver from the 
correspondence appears doubtful of his 
exact legal position. -He has filed accounts 
and he has handed over all the documents 
in his possession to the mortgagee who 
appointed him. The mortgagee accepts the 
situation and has ceased to take any further 
interest in the property, but the plaintiff 
seeks to question the Receiver’s accounts 
and refuses to give him his discharge. The 
defendant in the circumstances refrained 
from collecting any further rents, but being 
unaware of his true position and in face of 
the- plaintiffs opposition, he has naturally 

` refused to inform the tenants’ that he has 
been discharged. After the present suit was 
brought on May 3, the plaintiff applied 
for an interlocutory injunction’ restraining 
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the defendant from further acting as Re- 
ceiver. On June 16 Ameer Ali, J. heard 
the application and discharged the defen- 
dant from the Receivership without preju: 
dice to the contentions of the parties, and 
on June 16 he ordered the trial of the 
suit and framed the following issues : (a) 
As to whether the Receiver is accountable 
to the mortgagor (to plaintiff) and if so, 
from what period ? (b) Whether the Recei- 
ver's account has already been accepted and 
passed by the plaintiff and the Receiver 
thereby discharged ? á 

In dealing with Issue No. 1 it is necessary 
to consider the particular circumstances of 
this case. The mortgage is an English 
mortgage, the interest was six months in 
arrear, and in the circumstances the mort- 
gagee had the power to appoint a Receiver 
and such power was validly’ exercised. 
These facts cannot be contested after the 
decision in David Elias Duck Cohen v. 
Baidyanath Mookherjee (1). Section 69-A, 
Transfer of Property Act, which was added 
by the Amending Act, XX of 1923 is ad- 
mittedly inapplicable to this mortgage 
which was executed in 1928, but ss. 12 and 
13 of the Trustees and Mortgagees Powers 
Act, 1866, apply. Section 12 provides for 
the appointment of a Receiver by the mort- 
-gagee and s. 13 provides that the Receiver 
shall be deemed to be the agent of the 
person entitled to the property subject to 
the charge, that is to say, in this instance, 
of the mortgagor Coken. 

Mr. Carden Noad for the mortgagor 
argues that once it is conceded that the 
Receiver is the agent of the mortgagor, the 
general rule is applicable that the agent is 

_accountable to his principal. What the 
Oourt has to consider is whether that 
general rule is applicable to the peculiar 
relationsbip which is created where the 
Receiver is appointed under the power con- 
tained in an English mortgage. No deed or 
documents relating to the appointment have 
been produced and the parties seek a deci- 
sion on general principles without relying 
on any peculiar provisions of a document. 
Kekewich, J. has discussed the position of 
a Receiver under English Law in White 
_v. Metcalf (2), Before the Legislature inter- 
vened, the Receiver was appointed by the 
mortgagee to protect his „security but he 
was the agent of the mortgagor. He was 
appointed in order that the money.should 
not goto the mortgagor, but should be 


(2) (1903) L R 2 Ch. 567; 72 L J Oh. 712: 89 LT 164; 
52 W R 280, 
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stopped in the hands of a third person who, 
would have to pay the rates and taxes and 
other outgoings’ affecting the mortgaged 
property, but subject to that, would be 
directed to pay the interest io the mort- 
gagee, handing over the net balance to the 
mortgagor. The Conveyancing Act, 1881, 
“merely adopted the practice of convey- 
ancers.” Section 24, sub-s. 2 provides 
that the Receiver shall be deemed to be 
the agent of the mortgagor and the mort- 
gagot is tobe entirely responsible for his 
receipt. “In other words,” says the learned 
Judge : 

“if the Receiver taking the rents and profits levants 
leaving the mortgagee in the lurch, the result is 
that the mortgagor still remains liable on his cove- 
nant and is bound to pay notwithstanding that 


his agent unfortunately has received more than 
sufficient to keep down the interest,” 


The question for decision in that case 
was whether the Receiver could execute 
necessary repairs and charge them to the 
mortgagee. The Court held that no such 
expenditure could be allowed unless autho- 
rized in writing by the mortgagee, and 
then only to the extent of the rents and 
profits. The Receiver is appointed to receive 
the rents and profits. What he has in hand 
after payment of all outgoings is applic- 
able to keeping down the interest on the 
mortgage: 

“When he has done that, the balance belongs to 
the mortgagor, and the mortgagor may do what 
he likes with that balance and may have it applied 
in repairs or otherwise as he thinks fit. But until 
the interest is kept down, the balance after paying 
these outgoings which are provided for, belongs to 
the mortgagee and the only discharge which the 
Receiver can get is from the mortgagee. It is to the 
mortgages that he must look for his authority 
and to the mortgagee that he is accountable.” 

In view of the peculiar posision of the 
Receiver in these cases, no analogy in my 
opinion can be drawn from the law of 
principal and agent. It is the mortgagee 
who appoints the Receiver and without 
reference to the mortgagor if so provided 
by the deed. Again the morigagor cannot, 
of his own will, revoke the appointment of 
the Receiver. The appointment is made to 
enable the mortgagee to obtain the benefit 
of possession without its disadvantages and 
if it be urged that the position bears hardly 
on the mortgagor, the answer is that is 
the contract into which he entered. The 
dangers of introducing such a doctrine 
throughout India, where expert legal advice 
is not always available and where the 
parties are frequently illiterate, has been 
considered by the Oourts and by the Legis- 
lature and the persons by whom and the 
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places where such mortgages may be made 

eare restricted by statute. The parties to 
the mortgage in suit must be taken to be 
well aware of the transaction into which 
they were entering and the principles 
evolved by English conveyancers bave been 
adopted by the Legislature in India and 
incorporated in the Indian Acts, with the 
limitation I have mentioned. In my opi- 
nion s. 13, Trustees and Mortgagees 
Powers Act, 1866, which provides that the 
Receiver shall be deemed to be the agent of 
the mortgagor, intended that he should be 
such agent to the same extent as a Receiver 
under £. 24, subs, 2, Conveyancing Act, 
1881, and in the words of Kekewich, J. “it 
is to the mortgagee that the Receiver must 
look for his authority and to the mortgagee 
that he is accountable.” 

It is possible that in special circum- 
stances where the Receiver has made suff- 
cient collections to satisfy the mortgagee’s 
interest and holds a balance which belcngs 
to the mortgagor, the mortgagor could 
call upon him to account to the limited 
extent of such balance. That is not the 
case here, for, the mortgagee’s interest has 
never been paid in full and it is difficult to 
imagine such a contingency. The answer 
to Issue No. l is that the Receiver is not 
accountable to the mortgagor. Even if he 
were to succeed on Issue No. |, the plaintiff 
must in the main fail on Issue No. 2. At the 
meeting with the Administrator-General on 
February 4, 1:37, the plaintif admittedly 
accepted the Receiver's accounts upto De- 
cember 31,1936. He may have genuinely 
been under the impression that he could 
accept them in order to come to terms 
with Miss Jones and retain his right to 
challenge them against the Receiver. But 
nowhere does any such limitation appear 
from the terms of the agreement. From 
the correspondence it is clear that both the 
Receiver and Miss Jones looked upon it as 
an unqualified acceptance, and it is also 
apparent that Miss Jones would never have 
accepted the compromise, and released the 
plaintiff from a heavy liability, if she 
had thought that he retained a right to 
raise further objections on the accounts. 
The Receiver submitted a supplementary 
account on February 12, 1937, and again 
the plaintiff on March 16, accepts the Re- 
ediver’s account with the single excep- 
tion of the mistry’s bill. Clearly on this 
letter, there is an unqualified acceptance 
of the account as submitted with the excep- 
tion of the single item of Rs. 800. That 
account showed cash in hand Ks. 11 9-0 
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and as the plaintiff complained that he had 
no knowledge of how this sum was dealt 
with, he was offered the amount in Court 
in full settlement of his claim. 

The Rs. 800 hag dwindled to Rs. 700 
and relates entirely to a mistry’s bill for 
repairs to the property. Rs. 525 has already 
been paid to the mistry and his receipt had 
been shown to the plaintiff and the Receiver 
settled the rest of his claim for Rs.125. The 
plaintiff has given evidence that the mistry 
has not completed the repairs according to 
the estimate and he has been cross-éxamin- 
ed to show that he has never inspected the 
actual repairs closely enongh to justify 
his contention. That question does not 
arise on the issue, but from the evidence it 
is apparent that the plaintiff's ebjections, 
even if sustainable, would refer to a com- 
paratively small sum of money. For the rea- 
sons already stated, on Issue 1, I hold that 
the plaintiff is not entitled to an account 
even of the misrty’s bill. The plaintiffibas 
covenanted in the mortgage to keep the 
property in good and substantial repair, 
but, once the Receiver is appointed, the 
latter's duty is to collect the rents and pro- 
fits and to pay the rates and taxes and 
other outgoings, and, subject thereto, to 
pay the balance in discharge of any in- 
terest that may be due to the mortgagee. It 
is only after the morigagee’s dues for in- 
terest are satisfied that any available 
balance may be used for the mortgagor and 
it is only such balance that the mortgagor 
may use for the execution of repairs. The 
proposition is clearly laid down in White 
v., Metcalf (2). The mortgages’s dues had 
not in this case been satisfied, and if 
the mortgagee allows a sum of Rs. 800 
out of those dues to be expended on re- 
pairs, it is the mortgagee and not the 
mortgagor who must be satisfied as to the 
manner in which the money is spent. 

I hold that the defendant is not account- 
able to the plaintiff, but that his accounts 
have in fact been accepted and passed by 
the plaintiff except in regard to the mistry’s 
bill for repairs. The suit is dismissed. 
The Receiver has stated that he has returned 
all documents in his possession to the mort- 
gages who appointed him. His attitude 
appears to me to have been correct through- 
out, and I consider that he should be in- 
demuified for tke costs that he has incurred. 
The plaintif must pay to the defendant 
his cdsts as between attorney and client, 
including all reserved costs. 

D. Suit dismissed. 
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__MADRAS HIGH COURT — 
Civil Revision Petition No. 1126 of 1933 
April 22, 1938 
VENKATASUBBA Rao AND ABDUR RAHMAN, JJ. 
SANKARALINGAM PlLLAL AND OTHERS 
—DREFRBNDANT3— RESPONDENTS— PBTITIONERS 
VETSUS 
ARUMUGAM PILLAI AND ANOTHER — 
PETITIONER —TRANSFEREE DgQREE-HOLDER 
— RESPONDENTS 
Civil Procedure Code (Act YV of 1908), O. XXI, 
7, 16— Death of one of judgment-debtors—Decree- 
holder becoming heir— Decree, whether can be executed. 
The plaintif, as the assignee of a promissory 
note, obtained a decree against defendants Nos. 1 to 6 
the executants of thenote and the 7th defendant, the 
payee and the assignor, a Hindu female. The 7th 
defendant died and the plaintiff and defendants 
Nos. 8 to 10, her reversionary heirs became entitled 
each to a fourth share of the property held by 


er: 

Held, that the decree became inexecutable only 
to the extent of the one-fourth share of the plaintiff 
and that the defendants Nos, 8 to 10 could be proceeded 
against for the three-fourths of the amount of the dec- 
ree that had been passed. Muhammad Abdul Khader, 
Sahib v. Sayed Abdul Kadir (2), held overruled by 
Subramania Chetty v. Kasi Chetty (3). . 

U. R, P. under s. 115 of Act V of 1908 
praying the High Court to revise the order 
of the Court of the Subordinate Judge of 

Tuticorin, dated March 1, 1933, and made 
in Execution Application No. 844 of 1932 
Small Cause Suit No. 522 of 1930. 


Venkatasubba Rao, J.—This revision- 
petition has been referred to a Bench as it 
raises an important question of law. The 
plaintiff, as the assignee of a promissory 
note, obtained a decree against defendants 
Nos. 1 to 6, the executants of the note 
(with whom we are not concerned) and 
the 7th defendant, the payee and the 
assigner, a Hindu female. The 7th de- 
fendant died and the plaintiff and defend- 
ants Nos, 8 to 10, her reversionary heirs, 
became entitled each to a fourth share 
of the property held by her. The plaint- 
if then transferred the decree to the 
petitioner in the lower Court, who applied 
for execution; but nothing turns upon 
the transfer, as the transferee stands in 
the shces of the plaintiff. The question 
to decide is, has the decree become in- 
executable in virtue of the doctrine of 
merger? The Court below has allowed 
execution and its order is challenged here 
by defendants Nos. 8 to 40. Order XXI, 
r. 16, Civil Procedure Code, has been re- 
lied upon by their learned Oounsel, but 
there can be no doubt that the provision 
does notin terms apply. It enacts that 
where the decree for the payment of 
money aghinst two or more persons has 
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been transferred to one of them, it shall 
not be executed against the others. True, 
this rule applies, whether the transfer has 
been effected by operation of law or by 
act of parties. To give an example of 
the former clase of transfer let us suppose 
that A obtains a decree against X and F. 
A dies and X as his heir becomes under 
the law the assignee of the decree. The 
rule enacts that the decree should be 
deemed extinguished and that X should 
not be permitted to execute it as against 
Y. But the case in hand is the converse 
of the illustration just put. If in the 
example given above A dies ard A as 
his heir beccmes liable under the decree 
(which is very different from becoming 
entitled to the rights under tke decree), 
the section in terms, it is obvious, does 
not apply. Here there has been no trans- 
fer of the decree and what is equally 
patent, there has been no transfer in 
favour of one of the judgment-debtors 
thet being what the rule cited aboye 
contemplates. But apart from the letters 
of the section, there is a principle which 
it embodies, namely, where tke decree- 
holder’s right and the judgment-debtor’s 
liability become united in one and the 


_ same individual, it stands to reason that ihe 


decree should be treated as satisfied. The 
question thea is, whether there has been 
such a merger in the case as to render 
the decree inexecutable as has been 
pointed out by Sulaiman, C. J.. and Young, J. 
Complete merger involves the co-exten- 
siveness of the right and the liability 
[Asia Bibi v. Aziz Ahamad (1)]. Let us 
now look at the position that has resulted 
from tke death cf the 7th defendant. The 
plaintiff has remained the judgment- 
creditor, but who are those that have 
become the judgment-debtors ? The plaint- 
iff himself and defendants Nos. 8 to 10. 
In other words, the plaintiff holds a 
decree against himself and three other 
persons. Ta the extent to which the 
plaintiff has become partially liable under 
the decree, to that extent there has un- 
doubtedly been a merger. But the con- 
sequences of a partial merger are totally 
different from those of a complete merger 
Let us agsin take an example. A obtains 
a decree against X for Rs. 300: X dies, 
leaving A,B and C as his heirs, each 
being entitled to an equal third of his 
estate. The true position then is, that 
A has a decree against A,B and C. The 


(1) 54 A 448 at p. 450; 187 Ind. Cas. 50; (1932) a 
L J 230; Ind. Rul. (1932) All. 262, 
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decree is extinguished to the extent of 
A's share but he can execute it against 
B and C to the remaining extent of 
Rs. 200. This isin consonance with reason 
and justice, but the learned Counsel for 
the defendants Nos. 8 to 10 contends on 
the authority of Muhammad Abdul Khader 
Sahib v. Sayed Abdul Kadir (2) decided 
by Madhavan Nair, J. that the decree has 
become inexecutable in its entirety. That 
is a decision we are unable to follow, as 
it ignores the distinction between a 
partial and a complete merger. Indeed, 
this case must be treated as having been 
overruled by a later Bench decision | Sub- 
ramania Chetty v Kasi Chetty (3)| to which 
Madhavan Nair, J. was a party. The 
learned Judges there purport to distin- 
guish the earlier case, but as has been 
pointed out in Asia Bibi v Aziz Ahamad 
(1) already referred to, it is difficult to 
discover on what basis the decision has 
been distinguished. The later ruling is 
clearly opposed to the earlier one and in 
our opinion lays down the correct prin- 


ciple. 

The Allahabad Higb Court in the deci- 
sion already cited has discussed the 
matter clearly and adopted the same 
view. h 

By adopting the same principle, the 
Allahabad case and the Madras Bench 
case have applied it differently. In the 
former, the decree has been treated as 
having become satisfied pro tanto; in the 
latter, the judgment-creditor has been 
directed to execute his decree in its entirety 
against the entire property both in his 
possession and in the possession of the 
other heirs. In our opinion the more logical 
course is that adopted in the Allahabad 
case. In so far as the judgment-creditor 
and the judgment-debtor happen to be the 
same person, to that extent, it is reason- 
able and correct on principle, to hold 
that the decree is satisfied. In the ulti- 
mate result it makes no difference, or, to he 
more accurate, ib ought to make‘no difference 
which of these two methods in the process of 
execution is adopted: for, it must be 
noted that the real rights of parties can 
be worked out only in a suit for con- 
tribution. Let us suppose, for instance, 
that A obtains a decree against B the 
principal debtor and C the surety. 

A transfers the decree to C, which 
thereupon must be treated as having be- 


(2) A I R 1926 Mad, 1141; 98 Ind. Cas. 26; 51 ML 
3443. 
(3) A I R1927 Mad, 937; 103 Ind, Cas. 911. 
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come satisfied for the purpose of execution. 
But that does not prevent C from pursu- 
ing his remedy against B by a suit for 
contribution. 

In the result, we must hold the deeree 
has become inexecutable to the extent of the 
one-fourth share of the plaintiff. Defend- 
ants Nos. 8 to 10 can be proceeded against 
for the three-fourths of the amount of the 
decree that has been passed. The execu- 
tion petition will, therefore, be remitted 
tothe lower Court for being dealt within 
the light of our judgment. 

We direct that each party shall bear 
his costs both here and in the Court below. 


N.-D, Order accordingly. 





LAHORE HIGH COURT 
Execution Second Civil Appeal No. 1577- 
of 1937 
February 17, 1938 
Trex Onanp, J. 

TIRATH RAM-—DFEOREE-HOLDER— 
APPELLANT 


VETSUS 
OFFIOIAL REUBIVER, FEROZEPORE— 
J UDGMENT-DEBTOR— RESPONDENT 

Charge—Creation of — Attachment of property— 
Compromise continuing attachment specifically provid- 
ing transfer of mortgaged property by judgment- 
debtor —Payment of instalment fixed—Default entitl- 
ing decree-holder to realize entire decretal amount 
—Deed held created charge in favour of decree- 
holder. 

Mere attachment of property, whether before or after 
judgment, does not create a charge on the property 
in favour of the attaching creditors but where by a 
compromise, not only the attachment of the property 
was continued but it was specifically stated that 
until the payment of the entire decretal amount, the 
judgment-debtor shall not transfer the attached pro- 
perty by mortgage, sale or gift to any other person 
and that in default of payment of the instalments 
fixed the decree-holders would be entitled to realize, 
the entire decretal amount from this land, a charge 
upon the land is clearly created in favour of the decree- 
holder. Jawahir Mal v, Rani Indomati 2 and 
Janardana v. Anant (3), reliedon. Basanti Devi v. 
Official Receiver, Estate of Ghulam Rasul (1), dis- 
tinguished. 

Ex. S. C. A. from an order of the 
Additional District Judge, Ferozepore, dated 


` August 25, 1937. 


Mr. Shamair Chand, for the Appellant. 
Mr. R. P. Khosla, for the Respondent 
(Official Receiver). 


* Judgment.—The appellant, Tirath Ram» 
instituted a suit for recovery of a certain 
sum of money against Partap Singh. The 
latter failed to appear and an ex parte 
decree was passed against him on August 
30, 1935. The decree-holder + took out 
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proceedings in execution of the decree by 
attachment of certain agricultural land 
belonging to the judgment-debtor and by 
his arrest. The warrants of attachment 
and arrest were issued on October 3, 1934. 
The next day (October 4, 1934) the judg- 
ment-debtor applied to have the ex parte 
decree set aside alleging that he had not 
been duly served in the suit. The Sub- 
ordinate Judge issued notice of this applica- 
tion to the decree-holder and stayed the 
execution of the warrants meanwhile. On 
October 24, 1934, both parties appeared 
before the Subordinate Judge and presented 
an application stating that they had 
compromised and that orders be passed 
accordingly. The compromise was to the 
effect that the decretal debt would be paid 
in two instalments, that till the payment 
of the entire decretal amount, the agricul- 
tural land of the judgment-debtor (34 
killas), particulars of which were specilied 
therein, would remain under attachment 
and that “so long as the entire decretal 
amount has not been paid, the judgment- 
debtor shall nct transfer oy mortgage, sale 
or gift any portion of this property.” It 
was also stipulated that in the event of 
failure to pay any instalment atthe time 
fixed, the decree-holder would be entitled 
to “recover the entire decretal amount 
from the aforesaid property or from the 
person or other property of the judgment- 
debtor.” Both parties appeared before the 
Subordinate Judge and Verified the terms 
of the compromise, and the learned Judge, 
accepting the compromise, dismissed the 
application for setting aside the ex parte 
decree and consigned the execution to the 
record room. 

The judgment-debtor made default in 
payment of the instalments, and the decree- 
holder re-started the execution proceedings 
praying that the decretal amount be res- 
lized by sale of the land mentioned in the 
compromise. The executing Court granted 
the application and ordered the sale of the 
land through the Collector. In the mean- 
time, the judgment-debtor was adjudicated 
insolvent and the Official Receiver sent a 
robkar to the executing Court asking for 
stay cf the sale. ‘The decree-holder tiled a 
replication objecting to the stay on the 
ground that he was a secured creditor. He, 
however, stated that he had no objection tu 
the Official Receiver being made a party tq 
the execution proceedings as the represen- 
tative of the judgment-debtor. Tue Court 
accordingly made the Official Receiver a 
party to the execution proceedings, and 
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issued another warrant for sale of the land , 
through the Collector. The sale was actu- 
ally held on September 9, 1935, and the 
sale proceeds were forwarded by the 
Collector to the executing Court. The 
Receiver again applied to the executing 
Court that the entire amount realized by 
the sale of the land be made over to him 
for pro rata distribution among the credi- 
tors of the judgment-debtcr. Tirath Ram, 
however, claimed that he had a charge 
over the land, which had been created by 
the compromise long before the adjudica- 
tion of the judgment-debtor as an insolvent 
and that he alone was entitledto the sale 
proceeds of the land. The executing Court 
upheld the contention of the Official Keceiver 
and directed that the whole amount be 
made over to him for distribution among 
the creditors. This decision has been main- 
tained on appeal by the Additional District 
Judge.’ Both Courts, in support of their 
decision, have relied upon a Division Bench 
ruling of this Court reported in Basanti 
Devi v. Official Receiver, Estate of Ghulam 
Rasul (1). 

The decree-holder, Tirath Ram, has come 
in second appeal and it has been contended 


“on his behalf that the learned Judges of 


the Courts below have erroneously held that 
there was no charge created over the land in 
his favour by the compromise of October 
24,1934, and that the ruling relied upon is 
distinguishable. 

After hearing both Counsel and examin- 
ing the record, I have no doubt that this 
contention is well-founded and must suc- 
ceed. It is settled law that mere attach- 
ment of property, whether befcre or after 
judgment, does not create a charge on the 
property in favour of the attaching credi- 
tors, but in this case there was something 
more. By the compromise, not only the 
attachment of the property was continued 
but it was specifically stated that until the 
payment of the entire decretal amount, the 
judgment-debtor shall not transfer the 
attached property by mortgage, sale or gift 
to any other person, and that in default of 
payment of the instalments fixed, the 
decree-holders would be entitled to realize 
the entire decretal amount from this land. 
There can be no doubt, that a charge upon 
the land was clearly created in favour ef 
the appellant. In this connection, reference 
may be made to Jawahir Mal v. Rani 
Indomatt (2) which is analogous to the 

(i) A I R1936 Lah, 610; 164 Ind, Oas. 940; 9 R L 182 


(2) 36 A 201; 22 Ind. Cas, 973; A I R1914 Al 187; 
12 A-Ld 290. 
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present case. Theré a deed stated that 

*the executant had borrowed a.sum’ of 
money from certain persons and then pro- 
ceeded to refer io a certain share of the 
executant in a property and finally the 
deed contained a clause by which the exe- 
cutant undertook that until payment of 
the amount he would not transfer the 
property by sale, mortgage, gift or in any 
other way, but there was in no part of the 
document any expression conveying the 
idea of mortgage or hypothecation, nor was 
there any reference to any right of sale in 
the property. It was held by Richards, O. J. 
that: 

“Tt was the intention of the parties to make the 
property mentioned therein security for the loan 
and interest and that the document created a 
charge within the meaning of s. 130, Transfer of 
Property Act.” 

To the same effect is Janardana v. 
Anant (3). In the case relied upon by the 
lower Courts, Basanti Devi v. Officiel Recei- 
ver, Estate of Ghulam Rasul (1) tbe facts were 
entirely different. There the decree-holder 
had attached before judgment certain pro- 
perty belonging to the judgment-debtor. 
Subsequently, the parties had entered into 
a compromise whereby the judgment-debt- 
or promised to pay a certain sum tothe 
decree-holders by acertaindate. A clause 
was inserted in the deed to the effect that 
attachment was to continue till the pay- 
ment of the amount duein full. The com- 
promise did not contain any stipulation, 
that the executant would not transfer the 
property mentioned till the re-payment of 
the amount in full. The learned Judges 
held, if [ may say so with all respect, 
rightly that in the absence of any such sti- 
pulation no charge was created on the pro- 
perty in dispute in favour of the creditors. 
In a matter like this, each case has ‘to be 
decided on itsown facts; and what has to 
be seen is whether the words of the parti- 
cular document in question make a pro- 
perty security for the payment of money 
to another. If the words expressly or by 
necessary implication make the property 
mentioned security for the payment of the 
money due by the executant to another 
person, there can be no doubt that a charge 
on the property is created in favour of the 
laiter. I hold that in this case a charge 
had been created in favour of Tirath Ram. 
T accept the appeal, set aside the judgments 
of the Courts below and direct that the 
amount realized by the sale of the land in 
dispute be adjusted in the first instance 


(3) 32 B 386; 10 Bom, LR 575. 
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towards the amount due to the appellant 
on his decree., The appellant will get his 


costs in all Courts from the Official 
Receiver. : 
D. Appeal allowed, 


MADRAS HIGH COURT 

Criminal Revision No, 67 and Petition 

No. 66 of 1938 
March 9, 1938 
Leaos, O. J., AND Mapuavan Nair, J. 
Mrs. M. BULTEEL—PETITIONER 
Versus 
MR. R. O. BULTEEL—ReEsSroONDENT. 

Criminal Procedure Code (Act V of 1898), s. 488 
(L—Wife's application for maintenance of herself 
and her child—Court, if can direct husband to pay 
Rs. 100 per month to each separately. i 

Power is given under s. 488 (1), Oriminal Proce- 
dure Code, to make an order for the maintenance 
of the wife “or such child.” Therefore, an ap- 
plication can be made for the maintenance of the 
wife or for the maintenance of the child. There ig 
nothing in the section which says that if an ap- 
plication is made on behalf of the wife, an applica- 
tion shall not lie on behalf of the child. Where a 
woman makes at. application for herself and also 
for her child the application can be treated ag an 
application for an order in favour of the petitioner 
and also for an order in favour of the child, and 
i to pay Rs, 100 per 
month forthe maintenance of the petitioner and 
Rs. 100, for the maintenance of her daughter. 
Kent v. Kent (1) and Tulsi Dadv. Srimati Saraju 
Dei Devi (2), approved, Palmerino v. Mrs. Palmerino 
(3), explained. 

Or. R. P. from an order of the Court of the 
District Magistrate, Nilgiris, datad Novem- 
ber 13, 1937. 

“Mr. C. Krishanswamy Iyer, for the Peti- 
tioner. 

The Public Prosecutor, for the Crown, 

Leach, C. J.—The petitioner was married 
to the respondent in the Nilgiris on April 23, 
1932, and lived with him as his wife until 
February 1936. A daughter was born of 
the marriage. In February 1936, the res- 
pondent left India for England and has not 
returned to India. He has neglected to pro- 
vide for the maintenance of his wife and 
child and on July 6, 1937, the petitioner was 
compelled to file an application in the Court 
of the District Magistrate of the Nilgiris at 
Ootacamund for an order directing: the 
respondent to pay a monthly sum for their 
Maintenance. The amount asked for was 
Rs. 350 per mensem, ‘The petitioner also 
asked that slepe” be taken under the Main- 
tenance Orders Enforcements Act, 1921, with 
a-view tothe Magistrate's order being con- 
firmed by the proper authority in England. 
The application was dealt with by the 
Magistrate on the date of filing, He held 
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that inasmuch as the petitioner had asked for 
an order for a sum of Rs. 350 he had no juris- 
diction to hear the application and dismissed 
it, notwithstanding that the prayer in the 
Petition was for a sum of Rs. 350 per 
mensem, or such other sum as the Court 
might deem fit. Itis not surprising that 
an application for revision of this order was 
filed in this Court. The revision application 
came before Newsam, J.on October 15, 1937. 
The learned Judge granted it and directed 
the Magistrate to dispose of the application 
on its merits. In the course of his order 
the learned Judge expressed the opinion 
that the Magistrate had no power tu pass an 
order for more than Rs. 100 for the mainten- 
ance of both the mother and the daughter. 
He refused to accept the decision that of 
Devadoss, J. in Kent v, Kent (1) and that 
of the Calcutta High Court in Tulsi Das v. 
Srimati Saraju Det Devi (2), The order of 
Newsam, J. having been transmitted to the 
` District Magistrate, an order for the payment 
of Rs. 100 per mensem for the mainten- 
ance of the wife and daughtér was passed 
against the ‘respondent on November 13, 
1937. Tne petitioner now asks for revision 
of that order. The petitioner says that 
Newsam, J. misinterpreted the section and 
should have held that the District Magis- 
trate had power to pass an order directing 
the respondent to pay Rs. 100 per mensem 
for the maintenance ofthe petitioner and 
Rs. 109 for the maintenance of the daughter. 
We consider that this contention is well 
founded. Section 488 (1), Criminal Procedure 
Oode, reads as follows : 

“If any person having sufficient means neglects 
or refuses to maintain his wife or his legitimate 
or illegitimate child unable to maintain itself, the 
District Magistrate, a Presidency Magistrate, a Sub- 
Divisional Magistrare, or a Magistrate of the first 
class may, upon proof of such neglect or refusal, 
ordersuch person to make a monthly allowance for 
the maintenance of his wife or such child, at such 
monthly rate, not exceeding one hundred rupees in 
the whole, as such Magistrate thinks fit, and to pay 


thesame to such persons as the Magistrate from time 
to time directs." 


lt will be observed that the word “or” is 
used. Power is given to make an order for 
the maintenance of the wife “or such child.” 
Therefvre an application can be made for 
the maintenance of the wife or for the 
maintenance of the child. There is 
nothing ia the section which says that if an 
application is made on behalf of the wife, an 
application shall not lie on behalf of the 

Q) 49 M 891; 90 Ind, Cas, 669; AIR 1926 Md. 
59; 26 Or. LJ 1597; 49 M L J 335. 

(2) 87 OW N 635: 143 Ind. Oas, 296; AI R 1933 
Cal. 406; (1933) Cr. Oas. 581; 34 Cr. L J 590; Ind, 
Rul, (1933) Cal. 398, 
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child. . The application now before us can be 
treated as an application for an order in”? 
favour of the petitioner and also for an order 
in favour of the daughter. In Kent v. Kent 
(1); Devadoss, J. righily pointed out that 
to vontend that when a woman makes an 
application for hereself and for her children, 
she could only be given Rs. 100 for the main- 
tenance of herself and of her children, what- 
ever be the number, is opposed to the clear 
wording of the section, and added : 

“If the petitioner's construction of the section is 
correct, it would amount to this : ifa person has an 
illegitimate child and an application is made under 
this section and Rs. 100 is awarded to that child and 
if that person afterwards refuses to maintain his wife 
and the legitimate children, the wife and the legtimate 
children would have noremedy against him, for the 
sum of Rs 100 has already been awarded for the 
support of the illegitimate child, and no further 
order can be made on behalf of the wife and legiti- 
mate children as no Magistrate can award more than 
Rs. 100 for all the persons whom he is bound to 
maintain " ° 

In Tulsi Das v. Srimati Saraju Dei Devi (2) 
Panckridge and Patterson, JJ. quoted with 
approval the decision of Devadoss, J. and re- 
fused to follow a previous unreported decision 
of Jack, J. to acontrary effect. In Palmerino 
v. Mrs. Palmerino (3), a Bench of the Bombay 
High Court did interpret the section ın the 
way it was interpreted by Newsam, J. but 
this was an ex parte application, and it 
was not fully argued. We have no hesita- 
tion in accepting the decision of Devadoss, J. 
as being correct. I may mention that the 
learned Public Prosecutor who appears on 
behalf of the Crown supports the application 
for revision of the District Magistrate's order. 
For the reasons indicated, the application 
will be allowed and the order of the Magis- 
trate will be varied by directing the respon- 
dent to pay Rs. 100 per mensem for the 
maintenance of the petitioner and Rs. 100 
per mensem for the maintenance of the chila. 
The case will be remitted to the District 
Magistrate in order that he may pass all 
necessary orders under the Maintenance 
Orders Enforcements Act, 1921. 


N.-D. Case remitted. 
(3) 28 Bom. LR 1299; 99 Ind. Oas, 83; AL R 
1927 Bom. 46;28 Or. L J 5L. 


MADRAS HIGH COURT 
Criminal Appeal No. 377 of 1937 
March 4, 1938 ‘ 
Bogn, J. 
PUBLIO PROSECUTOR—- APPELLANT 
versus 
M. 5. KRISHNAMURTHI AYYAR anp 
ANUTHEL—RKESPONDENTS. 
Land Oustoms Act (XIX of 1924),e. 7 (2)—Sub- 
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` Inspector of Customs, whether can file complaint. 
"e A Sub-Inspector of . Customs ie a Land Oustoms 
- Officer and under s.7 (2), Land Customs Act, a 
Land Customs Officer is competent to make a com- 
plaint to a Magistrate, 
Or. A. against the acquittal of the accused 
. by First Class Sub-Divisional Magistrate, 
KANAN, in Oriminal Appeal No. 17 of 
1937. a 

Mr, V. G. Row, for the Appellant, 

Mr. K. S. Jayarama Ayyar for Mr. G. 
Jagadesa Ayyar, for the Respondents. 

Mr. A. S. Sivakaminathan, for Respon- 
dent No. 2. 

Judgment.—The respondents were tried 
in O. C. No. 823 of 1936 on the file of the 
Stationary Sub-Magisistrate, Mayavaram, 
for offences under s. 7 (1) (a) and (c), Land 
Customs Act. The facts found against them 
by the learned Sub-Magistrate were that 
on November 16, 1936, they were caught 

‘at Mayavaram Railway Station. They 
were both tavelling in the train which 
arrived at Mayavaram at 11-5 p. m. from 


Tiruvalur. Respondent No. 1 alighted from. 


a carriage which runs through from 
Karaikal to Pondicherry carrying what is 
described as “rattan box.” Respondent 
No. 2 alighted from the next carriage. 
They met upon the platform and respondent 
No. 1 handed the ratian box to tke 
second and both were going together along 
the platform when they were detained by 
a Land Oustoms Sub-Inspector (P. W. 
No. 1). On examination the box was found 
to contain 25 yards of silk shirting and 
96 watches of Swiss manufacture. These: 
had been smuggled in from Karaikal by 
respondent No. 1. On these facts the 
learned Sub-Magistrate found respondent 
No. 1 guilty of an offence under s. 7 (1) 
(a) and respondent No. 2 guilty under 
8 7 (1) (c), Land Customs Act. On appeal 
to the Sub-Divisional Magistrate of Maya- 
varam, the learned Sub-Divisional Magis- 
trate confirmed the findings of fact record- 
ed by the learned Sub-Magistrate, but held 
that the complaint was invalid and, there- 
fore, reversed the convictions and the 
Sentences, observing that the authorities 
might, if they thought fit, fle a fresh com- 
pluint satisfying the requirements. The 
learned Sub-Divisional Magistrate thought 
that the Sub Inspector of Land Customs 
was not competent to prefer a complaint 
under s. 7 (2) because the Sub Inspector 
was not competent to adjudicate upon the 
value of goods exceeding Rs. 50. For this 
purpose, he referred to certain section cf 
the Sea Customs Act. This appeal has been 


preferred by the Local Government from . 
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the acquittal by the learned Sub-Divisional 
Magistrate. g 
The learned Public Prosecutor points 
out that the Governor-General-in-Council 
in exercise of the powers conferred by 
s. 3 (1), Land Customs Act, has appointed 
“all .... Sub-Inspectors of Oustoms..:. 
to be land Customs Officers......” (vide 
Notification of tke Government of India, 
No. 5942 dated December 13, 1924). The 
Sub-Inspector of Customs (P. W. No. 1} was, 
therefore, a Land Customs Officer and 
under 8. 7 (2), Land Customs Act, a Land 
Oustoms Officer is competent to make a 
complaint to a Magistrate. Learned Counsel 
appearing for the respondents agrees that 
the learned Sub Divisional Magistrate was 
wrong in holding that the Sub-[uspector 
was not competent to prefer a complaint. 
He has discussed only the question of 
Punishment. The watches were confiscated 
and it is suggested that a penalty might be 
imposed instead of imprisoment. It is, 
however, to be observed that this is not a 
trivial case of smuggling but is apparently 
a case in which a deliberate attempt has 
been made to violate the Tariff Law for the 
purposes of business. That being so, Iam 
not prepared to say that the sentences of 
three months’ rigorous imprisonment passed 
upon respondent No. 1 by the Sub-Magis- 
trate and of two months’ rigorous imprison- 
ment passed upon respondent No. 2 are 
excessive. Setting aside the order of 
acquittal passed by the learned Sub. 
Divisional Magistrate, I restore the con. 
victions passed by the learned Sub-Magis- 
trate and the sentences imposed by him, 


ND. Acquittal set aside. 





CALCUTTA HIGH COURT 
Civil Rule No. 640 of 1937 
November 25, 1937 

HENDERSON, J. ; 

MAHENDRA OHANDRA DAS— AUOTION-, 

PUROHASSER-—PRTIPIONER 
versus 
PARASHMANI DASYA AND orasrs— 
—Opposite PARTY 

Civil Procedure Code (Act V of 1908), 
r. 89—Judgment-debtor depositing five per cent. in 
Court for paying to auction-purchaser—Allegation 
that decree satisfied outside Court—Sale, if can be 
seft aside—Auction-purchaser alleging satisfaction as 
untrue—Gale, if can be restored, 
A jidgment-debtor can get 
by depositing five per cent. ofthe purchase money 
in Coirt to be paid to the auction-purchaser, with- 
out depositing the decretal amount and contending 
that the decree is satisfied out of Court. The auc- 


the sale set aside 


~ 


0. XXI, ` 
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tion-purchaser cannot get the sale restored on the 
ground that the alleged satisfaction was untrue, but 
only the decree-holder ig entitled to make, such an 
application, Nanhelal v. Umrao Singh (1), distin- 
guished, Jotis Chandra Ghose v. Bireswar Haldar 
(2), referred to. 

;©. Rule frora an crder of the Court of the 
Sub Judge, Mymensingh, dated March 19, 
1937. 


Messrs. Satyendra Kishor Ghose and 
Abani K. Roy, for the Petitioner. 

Mr. Profulla Ch. Nag, for the Opposite 
Parly No. 1. 

Mr. Sudhir Chandra Choudhury, for the 
Opposite Party Nos. 3 to 6. 

Order.—This is a Rule obtained by sn 
auction: purchaser calling upon the opposite 
parties to show cause why an appellate 
order made by the Subordinate Judge 
setting aside a sale should not be set aside 
and the order of the Munsif rejecting an 
application under O. XXI, 1. 89, Oivil Pro. 
cedure Ocde, should not be restored. The 
sale was held on March 18, 1936, and the 
property purehased by the petitioner for 
Rs. 160. The judgment-debtor filed an 
application under O. XXI, r. 89 on April 8, 
1936. She deposited five per cent. of the 
purchase money to be paid to the petitioner. 
She did not depcsit anything to be paid to 
the decree-holders because she asserted 
that she had settled their claim out of Court 
and nothing further was due to them. The 
Pleader who was acting on their behalf 
gave a receipt for Rs. 100. On April 20, 
the petitioner filed on application objecting 
to the petition. On June 18, another 
application was filed on behalf of the minor 
decree-holders in which they objected to 

.the petition on the ground that they had 


not assented to the payment of Rs. 100 in. 
decretal ` 


satisfaction of the 
amount. The learned Munsif rejected the 
Petition, but an appeal. to the District 
Court was allowed by the learned Subordi- 
nate Judge. The petitioner then obtained 
this Rule. 

Three points have been urged in support 
ofthe Rule: (1) that when once the peti- 
tioner who is a third party had acquired 
an interest by his purchase, if was no 
longer open to the judgment-debtors and 
decree-holders to seitle the matter out of 
Court: 12, that the adjustment. was not 
in full satisfaction of the clajm and that, 
therefore, a duty was laid upon the judg- 
ment-debtor to deposit the balance; and 
(3) that the appeal by the judgment-debtor 
was incompetent inasmuch as she had 
parted with her interest. 

In support of the first point, reliance was 


177-43 & 44 


complete 


MAHENDRA OHANDRA. DAS V. 


pakasamani pasya (OAL) 337 
placed upon the decision of their Lordships 
of the Judicial Committee in Nanhelal 
_v. Umrao Singh .1). It was not disputed 
on behalf of the opposite parties that the 
petitioner has acquired some interest by 
his purchase. He is entitled, on the sale 
being set aside under the provisions of 

“this rule, to a payment equal to five per 
cent. of his purchase money. It will thus 
be evident that his interest was safeguarded 
by the deposit of this sum made by the 
judgment-debtor. On the other hand, in 
the case to which I have referred, no such 
deposit was made. This matter was fully 
considered by my learned brother 8. K. 
Ghose, in Jotis Chandra Ghose v. Bireswar 
Haldar (2). He referred to this distinction 
and he also pointed out that at the time of 
the application the decretal amount had 
not been satistied. It is provided by sub- 
cl. (b) of r. 89 that the judgment debtor is 
not bound to deposit any amount which 
may have been received by the decree. 
holder since the date of the said proclama- 
tion. Now in the present case the conten- 
tion of the judgment-debtor was that the 
decretal amount had been discharged in 
full. On this view of the case there would 
be nothing left to deposit. 


On the second point, the learned Munsiff 
held that the judgment-debtor was unable 
to support her case of full satisfaction in 
view of the provisions of O. XXXII, r, 6 
of the Code. On appeal, the learned Sub- 
ordinate Judge held that this rule had no 
application. The solution of the problem 
really depends on the question whether the 
Pleader who granted the receipt was in a 
position to give a valid discharge on behalf 
of all the decree-holders. It is not very 
clear that the learned Subordinate Judge 
decided this point. At any rate, it was not 
argued before me. I rather doubt whether 
he did decide it, because he went on to 
direct the judgment-debtor appellant to 
deposit the balance of the decretal amount 
and he could hardly have made that order 
if he was satisfied that the Pleader had 
given a valid discharge. This further 
deposit was made long afier the time pres» 
cribed by the rule and it was conceded 
‘on behalf of the opposite parties that such 
a deposit is ineffective. But Iam certainly 
«not prepared to restore the sale on that 


d) 35 C WN 381; 130 Ind. Oas. 686; A IR 1931 
"Pp 033; 581A 50;27 NLR95; l4 N LJ 28; 60 M 
L J 423; (1931) AL J 257; (1931) M WN 281; 80 
W N 585; fnd. Rul. (1931) P O 94 (P O). 

(2) 390W N 829; 164 Ind. Oas. 210; 61 O L J 313; 
9 RO 166. 
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ground at tke “request of the auction- 
purchaser. It is a matter with which he 
has nothing todo. The persons interested 
are defendants Nos. 2 to 5 and they have 
not made any attempt to get the order made 
by the learned Subordinate Judge set 
aside. 

The third point raises a question of fact 
and appears to have beer taken for the 
first time in this Court. The only evidence 
upon which it is supported is an answer 
made by the judgment-debtor to a questicn 
asked her in cross examination. Whether 
this transfer was a benami cne or not, it is 
impossible to say. Inasmuch as this ob- 
jection was not taken in the Munsiff's 
Court, it cannit be raised now. The Rule 
is accordingly discharged with costs to the 
opposite party No.1. Hearing fee one gold 


mohar. l 
D. Rule discharged. 
PATNA HIGH COURT 
Civil Revision No. 87 of 1938 
August 1, 1938 
JAMES, J. 
SITAL SINGH AND ANOTHER— PETITIONERS 
versus 
RAMJI PRASAD AND orHERs— Oprosit 
Party 


Bihar Tenancy Act (VIII of 1934), ss, 26-N, 171 
—Mortgage of holding—Suit by landlord for rent 
and decree obtained before s. 26-N came in force— 
5. 26-N coming in force before execution — In 
execution mortgagee himself in arrears, paying 
off decretal amount and taking possession under 
8, 17]1—Decree, if rent-decree—If can be executed— 
Judgment-debtor, if can get possession by paying off 
amount paid by mortgagee. 

The judgment-debtor occupied a holding a por- 
tion of which had been transferred by ssle and 
another portion of which had been mortgaged. 
The landlord instituted a suit for arrears of rent 
and obtained a decree before the amended s. 26 of 
the Bihar Tenancy Act, had come into force. 
Section 26-N came into force between the signing of 
the decree and the @xecution. The holding was ad- 
vertised for saleand was about to be sold when 
the mortgagea stepped in and paid off the balance 
due under the rent decree and subsequently ob- 
tained possession unders, 171 ofthe Bihar Tenancy 
Act. The judgment-debtor objected on the ground 
that the decree under execution was not a rent 
decree and algo on the ground that the usufructuary 
mortgagee owed a large amount for arrears of rent: 

Held, that as atthe time of the institution of the 
suit the transfer of holding was not recognized by 
the landlord and the suit was properly framed as 
one for arrears of rent, the decree passed was a rent 
decree and could be executed : . 

Held, also that the judgment-debtor could no 
object to the application ofthe provisions ofs. 171 
of the Bihar Tenancy Act, in favour of the mort- 
gages. The judgment-debtor if desired to recover 
possession from the mortgagee must pay off the 
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amount to the mortgagee paid by him. Ram Lal Das 
v. Thakur Das, O. R:No. 496 of 1937 relied on. 

©. R. from an order of the Munsif of 
Aurangabad, dated January 22, 1938. 

Mr G. P. Singh, for the Petitioners. 

Messrs. Rajkishore Prasad, Girija Nan- 
dan Prasad and A. N. Lal, for the Opposite 
Party. 


Judgment.—The petitioners occupied 
a holding, a portion of which had been 
transferred by sale in 1315 Fs. and 
another portion of which had been mort- 
gaged in 1924 A. D. The landlord instituted 
a suit for arrears of rent and obtained 
a decree in 1934 before the amended 
s. 26 of the Bihar Tenancy Act had come 
into force. A portion of the decretal 
amount was paid off by the judgment- 
debtor ; but the holding was advertised 
for sale and was about to be sold when 
the mortgegees stepped in and paid off 
ike balance due under the rent decree and 
subsequently obtained possession under 
s. 171 of the Bihar Tenancy Act. The 
purchasers objected to this, but their 
objections were overruled by the Munsif. 
They have made no application in revision 
and we are not concerned with their 
position. The judgment debtor objected on 
the ground that the decree under execution 
was not a rent decree and also on the 
ground that the usufructuary mortgagee 
owed a large amount for arrears of rent. 
These objections aleo were overruled and the 
mortgagees were placed in possession. 

It is argued on behalf of the petitioners 
that the decree under execution could not 
be regarded as a decree under the Bihar 
Tenancy Act, because when it was under 
execution it affected two holdings. Between 
the time of the signing ofthe decree and 
the execution, s. 26-N of the Bihar Tenancy 
Act came into force by which the land- 
lord was deemed to have given his consent 
to transfers made before 1923 and to the 
distribution of rent upon which the vendor 
and the vendee had agreed. It is argued 
that since by thetime the decree came to» 
be executed it affected the rent of two 
holdings, it could no longer be regarded 
as a rent decree, but at the time when 
the suit was instituted, this transfer hadi 
not been recognised by the landlord andl 
the judgment-debtor was the only tenan 
recorded in his sherishta. The suit wae 
properly framed as a suit for arrears 0 
rent governed by the local Tenancy Ae 
and the decree which was obtained wa» 
a decree which could be executed unde 
the Tenancy Act; or in other words, : 
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rent decree. When „s. 26 of the Bihar 
Tenancy Act came into effect, the purcha- 
sers of part of the hoiding thereby obtained 
the right to object to the transfer by 
sale of so much of the holding as was 
then purchased, because they were not 
parties to the decree and new rights had 
been conferred upon them by the new 
legislation, but ‘hi decree remained a 
rent decree and for the purposes of exe 
cution, the parties were governed by the 
provisions of the Bihar Tenancy Act. 
When the holding was advertised for sale 
and the judgment-debtor failed to pay up 
the arrear, the usufructuary mortgagees 
were entitled to step in to pay the 
balance of rent due and to claim that 
the provisions of s. 171 of the Act-should 
be applied. As I have said, we are not 
here concerned with the rights of purcha- 
sers of other parts of the holding; but 
the judgment-debtor could not object 
to the application of the provisions of 
.8. 171 of the Bihar Tenancy Act in favour 
of the mortgagees. Grievance is made of the 
fact that the judgment-debtor was himself 
ready to pay off the whole amount, but if 
this were really true, he should have paid off 
the mortgagees, when he would have re- 
covered possession of the rest of the holding. 

It is objected on behalf of the peti- 
tioners that the mortgagees. themselves 
are in arrear for rent of the morigaged 
property; but the judgment-debtor who 
desires to recover possession from the 
mortgagee must pay off the amount which 
the mortgagee has paid—Ram Lal Das v. 
Thakur Das Civil Revision Ne. 496 of 
1937*. When he does this he will be entitl- 
ed to recover possession of so much of 
the holding as has not been alienated by 
himself or his purchasers. 

I cannot interfere in this case. The 
application must be dismissed with costs : 

Hearing fee Ka. 32. 
- A Application dismissed, 


-* Since reported, in 173 Ind. Oas, 721; 18 P L T i019; 
AIR 1938 Pat. 94; 4 B R 321; 10 R P 439. 








LAHORE HIGH COURT 

Oriminal Revision No. 1710 of 1936 
February 19, 1937 ih 

Appison, J. A 
BHAG SINGH AND orueRs—Acousgp ' 

-— PETITIONERS 
versus 
EMPEROR—Oppvostirg Party 

Criminal Procedure Code(Act V of 1898), s. 403, 
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illus. (e)—Accused acquitted by Second Class Magistrate ° 
of charge under s. 323, Penal Code (Act XLV of 1860) 
—Subsequent trial on same facts under s. 324— 
Legality. 

An accused once acquitted by a Second Class Magis- 
trate of an offence under s. 323, Penal Code, cannot 
afterwards be tried onthe samefacts under s. 324, 
Penal Code, as that charge could have been framed in 
the first trial. 


Cr. R. from the order of the Addifional 
District Magistrate, Hissar, dated November 
3, 1936. 

Mr. Shamair Chand, for the Petitioners. 

Mr. Jeremy, for Government Advocate, 
for the Crown. 

Order.—Amin Lal lodged a complaint 
against Bhagu and four others under s. 325- 
147, Penal Code. This went for trial to a 
Magistrate, Second Class. He charged all 
five accused under s. 323, Penal Code, ani 
then acquitted Bhagu, while he convicted 
the four others and sentenced them to 
fines. A revision petition was preferred to 
the Additional District Magistrate. He 
held that the proper charge against Bhagu 
would have been one under s- 324, Penal 
Code, and as he had not been charged 
under that section, he ordered that he 
should be tried under it. Against this order 
of the Additional District Magistrate, this 
revision petition has been preferred to this 
Court. It must be accepted. The case is 
fully covered by Illus. (e) to s. 403, 
Criminal Procedure Code, which is as fol- 
wa charged by a Magistrate of the first class 
with, aud convicted by him of, voluntarily causing 
hurt to B. A may not afterwards be tried for 
voluntarily caueing grievous hurt to Bon the same 


facts, unless the case comes within para. 3 of the 
section.” 


The present case does not come within 
para. 3 ofthe section. The only difference 
between this Illustration and the case before 
me is that the Magistrate who tried this 
case was a Magistrate, Second Olass, but a 
Magistrate, Second Class, has power to try 
an offence punishable under s. 324 or s. 325, 
Penal Code. The Additional District Magis- 
trate, therefore, had no power to order that 
he should be re-tried under s.324, Penal 
Code, as that charge could have been 
framed by the Magistrate, Second Class. 
For the reasons given, I accept this petition 
and set aside the order of the Additional 
District Magistrate, dated November } 
1936, directing the trial of Bhagu alias 
Bhag Singh. owt 

D. Petition accepted. 
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CALCUTTA HIGH COURT 
Oivil Appeal No. 34 of 1937 
May 17, 1938 
B. K. MUKHERJEA, J. 

Srimati TULSI MONI DASI, wipow OF 
SATYA CHARAN SKEEMANI— 
DEOREE HOLDER—ÅPPELLANT 

i VETSUS 
SUBHAS CHANDRA PRAMANIK— 
J UDGMENT-DEBTOR— RESPUNDENT 

Execution—Powers of executing Court—Sutt 
against aead person given up—Son made party de- 
fendant—Plaint amended so as to make suit against 
him alone—Relief sought against assets of deceased 
in his hands—Consent decree passed—Son, if can 
raise objection in execution, that Court had no 
jurisdiction to pass aecree. 

The executing Courtis competent to go behind 
the decree and refuse to execute it if the Court, 
which passed the deciee, had apparently no juris- 
diction either territorial or pecuniary or in respect 
of the person of the judgment-debtor. 

But where a suit that is started against u dead 
person is given up and his son is made a party 
defendant by amending the pluint making the suit 
against him alone, and seeking relief to the extent 
of the assets of the deceased in his hands, the suit 
cannot be said to be against a dead person and 
the (curi has jurisdiction to pass a consent decree 
and its execution cannot be challenged by the son. 
Gora Chand Haldar v. Prafulla Kumar Hoy (U), 
distinguished. 

U. A. from the appellate crder of the 
Suk-Judge, Second VUcurt, z4-Parganas at 
Alipore, dated September 6, 1937. A 

Mr. Satyendra Nath Muter, for the Ap- 
pellant. 

_ Mr. Amarendra Mohan Mitter, for 
Respondent. 


Judgment.— ‘this appeal is on behalf 
of the decreesholder and is directed against 
an order passed in appeal by the pubordi- 
nate Judge, Second Court, 24-Parganas, 
reversing that of the Munsii, nrst Court of 
that place passed in a proceeding in execu- 
tion ot a declee. ‘The facts lie within a 
short compass and aie tor the most part 
undisputed. ‘Lhe appellant got a decree 
against tue’ respondent as heir of his 
deceased father Naebin Chandia Pramanik 
tora sum oi Rs. 497 odd in the Court of 
bmali Causes at Oalcutta on March 16, 
41934. ‘LLe amount decreed represented 
the areais of 1ent due in respect of certain 
homestead land situate in the suburbs of 
Caleutia, which the deceased Nabin held 
as a tenant under the plainufi. The decree 
was passed by consent and the decretal 
amount, was payable in instalments of 


Rs. ju a month and it was further directed - 


tual ihe aecretal dues were to be realized 
out of ihe assets of Nabin in the hands of 
the deiendant. tn 1986 the deciee was 
taansie1red for execution to ihe Alipore 


the . 
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Court and the judgment debtor took certain 
objections under s. 47, Civil Procedure 
Code, contending inter alia that the decree 
was anullity and was incapable of being 
executed. 4 

The ground put forward in substance 
was that Nabin, against whom the suit was 
originally institated, was dead long before 
the date of the filing of the suit. As the 
suit was against 4 dead person, the decree 
passed in it was nullity and the Cvurt had 
no jurisdiction to bring the present de- 
fendant as heir or legal representative of 
his father as the latter died not after but 
befıre the institution of the suit. This 
contention was negatived by the trial Court 
but was allowed in appeal by the learned 
Subordinate Judge and against this decision 
the present second appeal has been pre- 
ferred. ‘li is now a settled doctrine so iar 
as this Court is concerned, that the execut- 
ing Court is competent to.go behind the 
decree and refuse to execute it if the Court, 
which passed the decree, had apparently 
no jur.sdiction either territorial or pecuniary 
or in respect of the person of the judgment- 
debtor Gora Chand Haldar v. Prafulla 
Kumar Roy (1). . There is nothing suggest- 
ed here as to the absence of territorial or 
pecuniary jurisdiction of the Small Cause 
Court, Caleutta, which tried the suit and 
the sole point raised here is, as to whether 
or not it could decide the claim or pass 
any decree when the original defendant in 
the suit was a dead person. 

lt cannot be disputed that there is no 
provision jin. the Civil Procedure Code, 
authorizing the institution of a suit against 
a dead person and a decree passed against 
a person who was not living at the date is 
certainly a nuility. lf such a decree is 
sought to be executed against the legal 
representatives of the alleged judgment- 
debtor, it would be open to them to contend 
that the decree was void ab initio and could 
not in law be executed against them ; 
Narendra Baiadur Chand V. Gupal Sah 
(2). In the present case, however, the 
decree was not against any dead person, 
The suit that was staried against Nabin 
wus given up. Subhas, the present defen- 
dant, was made a party defendant and the 
plaint was amended go as to make it a suit 
against him Alone seeking to make Subhas 
liable to the extent of the assets that he 
had inherited trom his deceased ‘uther. 
The records do not shew that Subhas was 

(1) 53 O 166; 89 Ind, Cas. 685; A I RB 1925 Cal, 


$07; z9 -C WN 948; 42 OL J 1(F Bp 
(217 O Ld §33;20 Ind, Oas, 505. 
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substituted as an heir of Nabin on the 
footing that Nabin died after the institution 
of the suit. It may be that it was not 
Proper on the part of the Court to allow 
this suit that was instituted against Nabin 
to bs converted into one against the present 
defendant wien the question of limitation 
would have been a material point for 
consideration. But these are questions 
which could and should have been raised 
by the present defendant when he was 
made a party to the suit. Noton'y did he 
not Taise any such question but a copy-of 
a decree shows clearly that he was present 
all through the proceediags and the suit 
actually culminated in a consent decree, 
the decretal amount being made payable 
by consent of both parties in instalments 
of Rs. 15 every month. Under these cir- 
cumstances I am of opinion that it is not 
a case where the Court can be said to have 
lacked jurisdiction in respect of the person 
of the judgment-debtor and consequently 
it ig not a case which comes within the 
purview of the decision of the Full Bench 
case set out above, 

The result is that the appeal is allowed, 
the decision of the lower Appellate Court is 
set aside and that of the trial Oourt is 
restored with costs in all three Courts. 
Hearing fee of this Court is assessed at one 
gold mohur. Leave to appeal under the 
Letters Patentis prayed for and is refused. 


D. Appeal allowed, 


LAHORE HIGH COURT 
First Civil Appeal No. 420 of 1936 
May 19, 1937 
Tex CHAND AND ABDUL Rasutp, JJ. 
WILLIAM BUTLER YEATS (turovear 
E. M. CHAMBERS —P.iatntire— 
APPELLANT 
versus 
Pror. ERIC DICKINSON AND OTHERS— 
DeFen DAaNTs—RgSspoNDENTS. 
Oopyright Act, 1911 (Statute 1 and 2 Geo. Y, Ch. 
46), sa. 6, 7—Remedies given by sections, if alternative 
—Owner of copyright getting damages under s. 6, 
whether entitled to damages under s. 7 — Author 
granting publishers exclusive license to print, publish 
and sell his works in particular part of world but 
reserving to himself ownership of copyright of 
volume — Agreement held amounted to publishing 
agreement and not assignment of copyright—Contract 
—Construction. . X 
Though the remedies given bys. 6, Copyright Act, 
are not alternative to those given by s.7,it must often 
happen that where an owner of copyright obtains 
damages under the former section, hecan recover 
nothing further in respect of damages under the 
latter, Where the amount of damages awarded under 
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s. &covers the price for permission to publish the ° 
work, the author is not entitled to damages also 
unders. 7. Sutherland Publishing Co, Ltd. v. Caxton 
Publishing Co., Ltd. (3), relied on. 

Where an author agrees to grant the publishers 
the sole and exclusive license to print, publish and 
sell his works in book form in English language in 
certain parts of the world, reserving the entire copy- 
right of the volume and all other rights, as his pro- 
perty, the agreement merely amounts to a publishing 
agreement and cannot be regarded as an assignment 
of copyright. Inre Jude's Musical Composition (2), 
relied on. Messager v. British Broadcasting Co., Lid., 
(1), distin guished. À 

F. C. A. from the decree of the Additional 
District Judge, Lahore, dated July 18, 1936. 

Mr, Ishar Das Khanna, for the Appellant. 

Messrs. Bishan Nath and H. S. Ray, for 
Respondents Nos. 2, 3 and 1. 

Abdul Rashid, J.—Jn the year 1933, a 
book entitled “A Recession of English 
Poetry” was published by Messrs. Uttar 
Chand Kapur and Sons, Lahore. This book 
contains a large number of poems by 
various authors from the earliest times 
upto the present day. Mr. Eric Dickinson, 
Senior Professor of English, Government 
College, Lahore, is the author of this com- 
pilation of English poetry. The book 
contains two poems by Mr. William Butler 
Yeats, the plaintiff in this case, entitled 
‘Adam's Curse’ and ‘The Stolen Child’. 
On August 23, 1934, a letter was addressed 
by the Acting Manager of Messrs. Macmil- 
lan and Co., Ltd., to Messrs. Uttar Chand 
Kapur and Sons enguiring as to who had 
given them permission for including Mr. 
Yeats’ poems ‘Adam's Curse’ and “The 
Stolen Child’ in the book entitled: ‘A Reces- 
sion of English Poetry’ by Dickinson, In 
the concluding sentence of this letter, it 
was mentioned by Messrs. Macmillan and 
Co. Lid. that they had the copyright of 
these poems. The suit, which has given 
rise to the present appeal was instituted 
by Mr. Yeats on July 19, 1935. Messrs, 
Macmillan and Oo, Ltd., did not join Mr. 
Yeats in instituting the suit. Mr. Dickin- 
son, author of ‘A Recession of English 
Poetry’ was defendant No. l and Guran 
Ditta Kapur and Uttar Chand Kapur were 
also made defendants on the ground that 
the former was the printer and the latter 
the publisher of the work in question. It 
was alleged in the plaint that the plaintiff 
was a well-known poet and was the author 
of numerous poems in the English language 
and that two of his poems entitled: “The 
Stolen Child’ and ‘Adam's Ourse’ had first 
been published in 1889 and 1904 respec- 
tively. It was further stated that Messrs. 
Macmillan and Oo., Ltd. had the exclusive 
right to print all poetical works written 


342 


eby the plaintiff, that Mesers. Macmillan 
and Oo., Ltd. had published a book entitled: 
“The Collected Poems of W. B. Yeats”, and 
that the defendanis had infringed the 
copyright of the plaintiff by including two 
of his peoms in the book entitled: ‘A Reces- 
sion of English Poetry’. 

The defendants peladed in inter alia, that 
the plaintiff had no locus standi to sue as 
he had assigned tre copyright in his poems 
to Messrs. Macmillan and Co.. Ltd. by an 
agreement dated March 15, 19:3. It was 
further plecded that copyright does not 
exist in individual poems, that the defen- 
dants had not infringed any copyright be- 
longing to the plaintiff and that the plain- 
tiff was not entitled to any damages. On 
the pleadings of the parties, the trial Court 
framed the following issues: 

“(1) Is the plaintiff entitled to bring the suit in 
view of Macmillan’s letter and allegation in the 
plaint that that firm is entitled to print and 
publish solely the poems of the plaintiff? (2) Is 
there. no copyright in individual poems? (3) To 
what damages, if any, is the plaintiff entitled ? 
(4) Is plaintiff entitled to the injunction sought ? 
(5) Whether the defendants have not infringed 
the copyright of the poems “Stolen Ohild” and 
“Adam's Curse” ?” 

On Issue No, l it was held by the trial 
Court that the plaintiff hada locus standi 
to bring the present suit, as the agreement 
dated Maich 15, 1933, was a publishing 
agreement only and not an assignment of 
copyright. It was also held that copyright 
exists in individual poems and that the 
defendanis had infringed the copyright of 
the plaintiff by including the poems “The 
Stolen Child” and “Adam's Curse” in their 
book entitled: “A Recession of English 
Poetry”. The trial Court also found that 
Mr. Dickinson, defendant No. 1, had in- 
cluded the two poems of Mr. Yeats in his 
bock owing to a bona fide mistake as he 
was under the impression that ke had 
obtained permission from Messrs. Mac- 
millan & Co., Ltd. for the inclusion of these 
peemsin his book. On these findings, the 
trial Court awarded the plaintiff a decree 
in the following terms: (a) For an in- 
junction restraining the defendants from 
infringing the plaintiff's copyrightin the 
two pcems “The Stolen Ohild” and “Adam's 
Curse”; (b) for an injunction restraining 
the defendants from printing, producing 
‘or publishing these two poems; (c) for 
Rs. 25 to be paid as damages by the defen- 
dants; and (d) for an order that the defen- 
dants shall extract from the copies of their 
work at present unsold these two poems 
and make them over to the pleintiff along 
with printed proof sheets, pages or other 
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papers designed to be or prepared as parts 
of any work in connection with the publica- 
tion of these two poems. The plaintiff was 
also granted proportionate costs. 

Against the decision of the trial Court, 
the plaintiff has preferred an appeal to this 
Court praying that the damages granted 
by the trial Court may be enhanced and - 
that the decree may be modified so as to 
include damages for conversion unders. 7 
of the Act in addition to the penalties 
leviable under s. 6. The defendants have 
filed ecross-objections under XLI, r. 22, 
Civil Prccedure Code, praying inter alia 
that the suit of the plaintif may be dis- 
missed as he had no locus standi to sue, 
The first question for consideration in this 
case is whether the agreement dated 
March 15, 1933, between the plaintiff and 
Messrs. Macmillan & Co., Ltd. amounts to 
an assignment of copyright in favour of 
the latter. The relevant provisions of this 
agreement may be reproduced in extenso : 

“l, That the author (W. B. Yeats) shall grant 
the publishers the sole and exclusive license to 
print, publish and sell in book form in the English 
language in the United Kingdom of Great Britain, 
its Colonies and dependencies and in Ireland a 
volume containing all the poetical, non-dramatic 
works written by him and at present entitled 
“Collected poems” and he shall also grant to the 
publishers a license to sell the said volume in 
book form in the English language in any other 


part of the world except the United States of 
America. ` 


2, That the published price of the said volume 
shail be fixed by the publishers at or about ten 
shillings and six pence (10s-6d.) net and they shall 
pay to the author a royalty of twenty per cent. 
of the published price on all copies of the said 
volume which they may sell..... 

5 That all rights in the said volume other 
than those herein granted are reserved by the 
author..... 

11. That the entire copyright of the said volume 
is to remain the property of the author and at the 
expiration of five years from the day on which it 
is first published in book form by the publishers 
or at the expiration of any subsequent period of 
one year thereafter this agreement may be termi- 
nated by either party on giving six months’ notice 
to that effect.” 

lt was contended by the learned Counsel 
for the respondent that cl. (1) of this agree- 
ment amounts to a complete assignment 
of the copyright in favour of Messrs. Mac- 
Millan & Co., Ltd. and that cl. (11) which 
lays down that the entire copyright of the 
said volume is to remain the property of 
the author cannot be so construed as to 
cut down the plain grant which is embodied 
(1). lt was further urged by the 
learned Counsel for the respondent that if 
the agreement in question amountsto an 
assignment of the copyright in fayour of 
Messrs. Macmillan & Co., Lid. the mere use 
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of the word “license” and “licenses” in 
the agreement cannot alter the legal effect 
or the various terms of this document. 
Reliance was placed in this connection on a 
ruling of the House of Lords in Messager 
v. British Broadcasting Co. Ltd, (1). In the 
Teported case, the plaintifi-appellant Mes- 
Sager was the composer of the music in 
a play known as “Les Petites Michus” 
-and two other persons were the authors of 
the play. The authors and the comprser 
granted a licenseto Mr. George Edwards 
of Daly’s Theatre in London giving him 
the sole and exclusive right of repre- 
senting or performing the play in the 
United Kingdom of Great Britain and 
Treland, America and the British Colonies 
and Dominions. Olause (2) of the agree- 
ment provided that: 

“The copyright in the music of the play shall 
remain the property of thesaid Andre Messager 
and he shall be at liberty to use the English 
lyrica for sale with the music.” 

The British Broadcasting Oo. in pursu- 
ance of permission granted to them by the 
licensee gave a broadcast performance of 
the play at their studio in London. In an 
action brought by Messager for infringe- 
ment of copyright, it was held that the 
agreement as a whole amounted to an 
absolute assignment of the performing 
rights of the play within the prescribed 
area and was nota mere license, that it 
was not limited to representation on the 
stage of a theatre and that the defendants 
had, therefore, not infringed- the copyright 
of the plaintiff. This ruling is not applic- 
able to the facts of the present case as by 
ci. (2) of the agreement, the copyright in 
the music of the play remained the pro 
perty of the plaintiff Messager, but so far 
as the rights of representing cr performing 
the play were concerned, the agreement 
amounted to a c’mplete assigament in 
favour of the liceusee. Lord Sumner 
in his judgment indicated that cl (2) 
stated what rights had not been included 
in the grant. In the present cise it is 
definitely laid down in the agreement, 
dated Murch 15, 1933, that the entire copy- 
right of the said volume is to remain the 
property of the author and that all rights 
in the said volume cther than those therein 
granted ate reserved by the author. In 
these circumstances the agreement bete 
ween Mr. Yeats and Messrs. Macmillan & 
Co, Ltd. amounts merely to a publishing. 
agreement and cannot be regarded as an 


(1) (1929) A O 151; 98 LJ K B189; 140 L T 227; 45 
TLRS. | 
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assignment of copyrightin the poems of 
Mr. Yeats. Reference may be made in 
this coanestion tothe case in In re Jude's 
Musical Compositions (2). The trial Court 
was right, therefore, in holding that the 
plaintiff had a locus standi to institute the 
present suit. 

The plaintiff has examined two witnesses 
on commission who have stated it as their 
opinion that five guineas (5 Gns.) would 
be a reasonable fee to charge for the 
publication of each of the poems, Mr. 
Francis Manager of Messrs. Macmillan 
& Co., Ltd., was, however, compelled to 
admit that only two guineas had been 
charged for the reproduction of a poem of 
Mr. Yeats by the “Karnatak Press”, Bom- 
bay. This fee was collected by Messrs. 
Macmillan & Oo., Ltd., on behalf of Mr. 
Yeats, and therefore, the amount of the 
fee charged was within the personal 
knowledge of Mr. Francis. I am of the 
opinion that in the present case also, a 
sum of two guineas would be reasonable 
fee for permission to publish each of the 
two poems which form the subject-matter 
of the present litigation. It was contended 
by the learned Counsel for the appellant 
that in addition to damages under s. 6, 
Oopyr:gat Act, the plaintiff should be 
awarded «substantial sum for conversion 
unders. 7 of the Act. Reference was 
made inthis connection by the learned 
Counsel to the case in Sutherland Publish- 
ing Co., Ltd. v. Caxton Publishing Co, Ltd. 
(3). It was held in that case that the 
remedies given by ss. 6 and 7, Oopyright 
Act, respectively, whereby damages can 
be recovered for the infringement of 
copyright and for conversion of any 
infringing copies are cumulative and not 
alternative. It was, however, observed 
by their Lordships that though the 
remedies given by s.6 are not alternative 
to those given bys. 7 it must often hap- 
pen that where an owner of copyright ob- 
tains damages under the former section 
he can recover nothing further in respect of 
damages under the latter. In my opinion 
if a sum of four guineas be awarded 
to the plaintiff in the present case under 
s. 6, he would not be entitled to any 
damages under s. 7, as four guineas 
would be the price of the permission given 
by him tothe defendants to publish the 
two poems, 

For the reasons given above, I would 


(2) (1907) 1 Ch. D 651; 76 L J Oh. 542; 96 L T766; 
3T LR 461 


2 s 
(3) (1835) 52 T L R 230. 
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6 accept this appeal only in so far as to 

enhance the amount of damages from 
Rs. 25 to-Rs. 56. I would dismiss the 
erces-objections. The parties will bear 
their own costs in this Court. The order 
of the trial Court regarding costs in that 
Court will stand. 

Tek Chand, J.—I agree. ; 

D. Appeal partly accepted. 





PATNA KIGH COURT 
Oriminal Revision No. 319 of 1938 
July 28, 1938 
MOHAMMAD Noor anp RCWLAND, Jd. 
RAMANAND TELI AND ANOTAER 

; —PETITIONERS 
versus 
EMPEROR—Opposite Party 

Penal Code (Act XLV of 1880), s. 215—Person 
suspected of theft—Failure of prosecution to prove 
theft by him-—Convicted under s. 215—Legality— 
Elements of offence proved by evidence—Onus is on 
accused to prove that he is entitled to benefit of 
exception—Complainant’s cycle stolen—Accused 
accosting him and demanding certain amount to get 
back eycle—Accused is guilly under s. 215, 

A person suspected of theft may, if the prosecu- 
tion fails to prove the fact of theft by him, be con- 
ected under s. 215. Hmporor v. Mukhtara (1), ap- 

roved, 

i Once the elements of an offence under s. 215 have 
been established by evidence, the onus of proving 
that the person charged is entitled to the benefit 
of the exception is on the defence particularly so, 
where there has been a spontaneous demand by 
the accused of money in circumstances indicating 
an intention not to bring the offender to justice. 
Arman Ullah v. Emperor (3), reliéd on. 

Where a cycle ofthe complainant is stolen and 
the accused accosts him and tells him thatif he 
gives certain amount hiscycle can be recovered, 
the very terms in which the complainant is ap- 
proached implies that there was expected fo be 
no .questions asked as to the actual offender and no 
attempt at his apprehension or conviction. The 

_ accused is, therefore, guilty under s. 215, Penal 
Code. Emperor v. Mangu (2), distinguished. 

Cr. R. from an order of the Sessions 
Judge of Shahabad, dated May 5, 1938, 
affirming an order of the Magistrate, First 
Class, Arrah,dated March 30, 1938 

Messrs. S. Naqui Imam and S. M Siddique, 
for the Peritioners. 

The Assistant Government Advocate, for 

the Crown. 

Rowland, J.—The two petitioners were 
convicted .under s. 215 of the Indian Penal 
Ccde by 2 Magistrate of First Olass and 
their appeals to the Sessions Judge were 
dismissed. — 

The substance of the prosecution case 
was thatthe cycle of Kedarnath having 
been stolen, the accused tried to get Rs. 10 
ircm Kedarnath as consideration for get- 
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ting the cycle back for him. It was Rama- 
nand who actually accosted the complain- 
ant, but Moizuddin was with him, and the 
transaction is said to have been between 
the complainant and both the accused. 
Kedarnath haggled and would only pay 
Rs. 2 andin tbe sequel he did not get 
back his cycle. 

The case coming before a single Judge 
has been referred to a Bench for hearing 
as it gives rise to a point of law. 

The first contention raised was that the 
accused may be themselves thieves, and 
in that event s. 215, should not be held 
to be applicable to them. In the Allahabad 
High Court this view was at one time held; 
but the lawis now held in that Court to 
be as laid down in Emperor v. Mukhtara (1), 
which, in my opinion, correctly staies the 
law. A person suspected of theft may, if 
tLe prosecution fails to prove the fact of 
theft by him, be convicted under s. 215. 

The second point is that the section only 
applies “unless the accused uses all means 
in his power to cause the offender to be 
apprehended, etc.” and we are asked to in- 
terpret this as making failure to use 
means to secure the apprehension of the 
offender as one of the ingredients in the 
offence which it is necessary for the prose» 
cution to establish in order to obtain a 
conviction. For this reference was made to 
Emperor v. Mangu (2). The facts of that 
case appear to be rather different from 
those before us. The complainant had ap- 
proached Manghu and asked himto give 
a clue for recovery of the missing pro- 
perty, and as the Judges pointed out 

“there was no impropriety in either the request of 
Chhajju Singh, the complainant, or in the answer of 
Mangu that it was possible that a clue might be 
found but thatthe tracing would be a matter of 
money. 

In the present case, however, it was the 
accused who accostsd the complainant and 
told him that if he spent Rs. 10 his eyele 
could be recovered, that is to say, the 
very termsin which complainant was ap- 
proached implied that there was expected 
to be no questions asked asto the actual 
offender and no attempt at bis apprehen- 
sion or convicticn. On Kedar paying Rs. 2, 
Ramanand told him thatthe cycle would 
be restored to him on February 7, 1938, in 
themorning, but it was not done. The 
circumstances of this case appear more 

(i) 46 A 915; &5 Ind. Cas, 225;22 ALJ 838; A I 


"R 1924 All. 783; L R5 A 145 Or; 26 Or. L J 


481, 

(2) 50 A1f6: 106 Ind. Oas. 437; LR 8A 158 
Or; 25A L J 866; A IR 1928 All, 22; 29 Or, L J 
21; 8 A I Cr. R551. 
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analogous with those of Arman Ullah v. 
Emperor (3), where the accused persons 
demanded money and realised it on the 
pretext of helping the complainant to re- 
cover a stolen boat. The distinction be- 
tween the ingredients of the offence under 
8.215 and that under s. 214, which involves 
screening of an offender from legal punish- 
ment is clearly brought out, and it is said 


that the saving clause is of the nature of- 


an exception, and 

“once the element of an offence under s. 215 
have been established by evidence, the onus of prov- 
ing that the person charged is entitled to the benefit 
` of the exception is on the defence.” 

With that statement of the law we agree, 
particularly where there hes been a spon- 
taneous demand by the accused of money 
in circumstances indicating an intention 
not to bring the offender to justice. 

Finally it was said that the sentence was 
too severe. But in this matter we do not 
feel disposed to interfere. 

The application is dismissed. 

The petitioner should surrender to their 
bail and serve out the remainder of their 
sentences. 

Mohammad Noor, J.—I agree. 

8. Application dismissed. 

(3) 370 W N 360; 145 Ind. Cas. 569; AI R 1933 
ce 599; 6 R O117; 34 Or. L J 1045; (1933) Or. Cas, 
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NAGPUR HIGH COURT 
Civil Revision Application No. 35 
of 1937 
November 10, 1937 
Nivyoar, J. 
LAXMINARAYAN NATHMAL 
MARWADI—AppLiosnT 


versus 
SHRIRAM DANMAL MARW ADI— 
Non-ApPLioaNnt 

Limitation Act (IX of 1908), Sch. I, Arts.7, 56— 
Art. 7, applicability— Suit by goldsmith for recovery 
of price of hislabour in making ornaments—Article 
applicable. 

Article 7, Limitation Act, applies to a case when 
a household servant, artisan or labourer is hired 
on wages per day, per week or per monthand it 
does not apply to the remuneration of a skilled 
workman like a goldsmith. A suit by a goldsmith 
to recover the price of his labour in making orna- 
ments falls under Art. 56 end not under Art. 7, 
Vishnu v. Gopal (1), relied on, Nagoba v. Madholala 
Kalar (2), distinguished. . a 

C. R. App. of the decree of the 
Court of the Additional Judge,» Small 
Causes, Amraoti, dated November 5, 1936, 
in C. 8. No. 447 of 1936. 

Mr. A. R. Kulkarni, for the Applicant. 

Mr. T, L. Sheode, for the Non-Applicant. 
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Order.—This is a defendant's applica- 
tion to revise a judgment of the Ad-” 
ditional Small Oause Court, Amraoti, in 
Oivil Suit No. 447 of 1936 decided on 
November 5, 1936. The plaintiff sued to 
recover the price of 4 tolas and $ masas 
of gold, which was the additional quantity 
of gold which he supplied to make the 
gold ornaments for the defendant No, 1, 
and the plaintiff's wages for preparing 
ornaments; and charges for fixing the 
precious stones in the ornaments. The 
stit was contested very strenuously by 
the defendant who also claimed a set 
off, but his defence was overruled and 
the plaintiff's suit was decreed. 

Four points are raised in revision here 
on behalf of the applicant, (1) that the 
plaintiff did not supply the additional 
quantity of gold, namely, 4 tolas and 
ł masas (2) that tbe plaintiff had re- 
tained 14 tola, 4 masa and 4 gunj out of 
the quantity delivered to him by the 
defendant, (3) that the plaintiff was not 
entitled to withhold as batta 1 masa out 
of each tola of pure gold supplied by 
the defendant for which he substituted 
an alloy inmaking the ornaments and 
(4) that the suit was barred by limita- 
tion. 

As to Point No. 1,1 have myself per- 
used the evidence on record and I find 
myself in agreement with the lower Court. 
The plaintiff put himself into the witness- 
box and also examined witnesses to prove 
that he delivered the gold ornaments 
weighing 5 tolas and odd over and above 
the quantity that he had received from the 
defendant. These ornaments were pre- 
pared out of the additional quantity which 
the plaintiff supplied. If it was a fact 
that these ornaments of 5 tolas and odd 
were delivered to the defendant No. 1's 
wife, it would necessarily follow that the 
plaintiff supplied the extra gold required 
to make those ornaments. The defendant 
No. 1 in the witness-box contended him- 
self with a mere denial of the plaintiff's 
averment but omitted to examine his wife 
who was the most important witness on this 
point. He, however, admitted that his wife 
used to go tothe shop of the plaintiff and 
that she paid the jadat charges to the 
plaintiff. These circumstances lend coryo- 
boration to the plaintiff's word that his wife 
took back the ornament in question. There 
is apparently no reason why the plaintiff 
and his witnesses should be disbelieved, 
In any case as these witnesses have been 
believed by the lower Court, and I think, 
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not unreasonably, I see no reason to inter- 
fere with the finding. 

As to the second point, no evidence was 
led by the defendant. It has, therefore, no 
substance. 

As tothe third point, the plaintiff adduced 
evidence to prove that there was an agree- 
ment whereby the plaintiff was entitled to 
appropriate lmasa out of each tola of 
gold supplied by the defendant ashe had 
to mix an alloy of 1 masa in a tola to 
make the ornaments. It is urged that 
this agreement was without consideration. 
I do not eee how it can be said to be 
without consideration, because the gold- 
smith supplies asa matter of fact 1 masa 
of gold of an inferior quality in making 
the ornaments. As he gives some gold, 
though of inferior kind in place of the 
pure gold retained by him, the difference 
may not bevery substantial and this item 
may well be considered to be a part of 
remuneration given to the goldsmith for 
his skill in making the ornament. There 
is also evidence to show that this was 
in accordance with the usage of trade 
There is no evidence to the contrary to 
disprove the custom. I do not see my 
way to agree with the defendant's learns 
ed Counsel that the custom is unreasonable. 
In any caseas the agreement has been 
proved, one need not go into the reason- 
ability or otherwise of the custom, 

The last point raises a question of 
limitation. It is urged that the case is 
one which falls within the purview of 
Art. 7 of the Limitation Act. The gold- 
smith is said to be anartisan within the 
meaning of that word occurring in Art. 7, 
“Artisan” as defied in Webster Dictionary 
is a person trained to manual dexterity 
in some mechanic art cr trade. “Artisan” 
in fact means a mechanic, A goldsmith 
can in no case be put in the vategory 
of a mechanic because his business re- 
quires skill and training involving res- 
ponsibility. Article 7 appears to me to 
apply to a case when a house-hold ser- 
vant, artisan or labourer is hired on 
wages per day, per week, or per month 
and it could not apply tothe remuneration 
of a skilled workman like a goldsmith. 

In Vishnu v. Gopal (1) it was held that 
suit by a goldsmith to recover the price 
of his labour in making ornaments falls 
under Art. 56 and not under Art. 7. It 
is urged that Art. 56 is more general than 
Art. 7. I cannot accede to this contention, 
as in my opinion Art.7 has no applica- 


a) (1885) P J 252. 
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bility whatsoever to a goldsmith, whereas 
Art. 56 is one directly applicable to a 
person who, situated inthe position as 
a goldsmith, as in the present case, does 
some work at somebody's request and no 
time is fixed for paymentasin the case 
of a daily, weekly or monthly labourer. 
Consequently there is no question here of 
using one of the two articles which are 
equally applicable to a case, a3 was the 
casein Nagoba v. Madholala Kalar (2) 
I hold that the case is governed by 
Art. 56. The suit was, therefore, within 
limitation. 

The result is that the application stands 


dismissed with costs. Pleader’s fee 
Rs. 15. 
D. Application dismissed. 
(JAN LR 49, 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Criminal Revision Application No. 292 of 
_ 1937 
April 21, 1938 
Davis, J. O. AND Logo, J. 
EMPEROR—Prosgovror 
versus 
BALUMAL HOTCHAND AND ofaERs— 
AcoUsED 

Criminal trial—~Appeal—Failure of accused to 
prosecute appeal--Summary dismissal, if warranted 
—Alternative charge—Conspiracy to commit breach 
of trust and commission of breach of trust in 
pursuance thereof—Alternative charges of abetting 
and committing breach of trust against different 
accused, conviction under both, if legal—Misjoinder, 
tests of-—Conviction under different charges—Trial, 
if vitiated—Proof of offences going to prove con- 
spiracy and conspiracy to commit offence —Charges - 
under both in one trial—Validity—Criminal Pro- 
cedure Code (Act V of 1598), s8. 537, 222, 223— 
Erroneous statement in charge—Error,if curable— 
Distinction between such error and misjoinder. 

The law requires that before an Appellate Oourt 
dismisses an appeal summarily, it shall read a 
copy of the judgment, and then, if there is no 
sufficient ground for interferring, it may dismiss the 
appeal summarily. But the dismiesal of the appeal 
shall depend upon the exercise by the Judge of his 
independent and impartial judgment after he has 
read a copy of the judgment, and not upon the 
failure of the accused to prosecute his appeal, He 
cannot dismiss the appeal merely because the 
accused fails to prosecute it. 

Where the accused were charged with offences in 
the alternative with conspiracy to commit criminal 
breach of trust and with commiting criminal 
breach of trust in pursuance of that conspiracy, and 
in the alternative, upon the same favts, when one 
of the accused is charged as the principal offender 
with criminal breach of trust and the others as 
abettors, the accused should be convicted under 
one or other of the alternative charges ; they should 
not be convicted under both. x 
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The test, whether a trial is or is not bad owing 
to a misjoinder of charges is not the number of 
offences of which the accused has been convicted. 
It is the number of offences with which he has been 
charged. The trial is bad, not because the accused 
has been wrongly convicted but because he has 
been wrongly tried. It is the multiplicity of 
charges which vitiates thetrial and prejudices the 
accused in his defence. Chuharmal Nirmaldas v. 
Emperor 3), relied on. 

Special considerations attach to a charge of con- 
spiracy and things done in pursuance thereof. In 
many cases, the offence of conspiracy is only prov- 
able by proof of the offences done in pursuance 
thereof, If the proof of these offences can be used 
to prove the conspiracy, it follows that itis only 
reasonable they can be proved as substantive 
offences against the accused in the same trial. An 
accused can, therefore, be charged with offences 
under conspiracy and acts done in pursuance there- 
of as they form part of the same transactions. 
Dur Mahomed Ghulam Mahomed v. Emperor (4), fol- 
lowed, Babulal Choukhani v. Emperor (5), relied on, 
[p. 349, col. 1.] 

A misjoinder of charges and an error in the 
statement of a charge otherwise lawful must be dis- 
tinguished, Such an error in charge can be cured 
under s. 537, Criminal Procedure Code. Babulal 
Choukhani v. Emperor (5), relied on. 

Or. R. App. to enhance sentences passed 
on accused by the Additional City Magis- 
ma Hyderabad, dated September 10, 
1937. 

Mr. Partabrai D. Punwani, Advccate- 
General, for the Orown, 

Messrs. U. B. Chandiramani and D.N. 
O'Sullivan, for the Accused. 


Davis, J. C.—This is a revision applica- 
tion by Government to enhance the sen- 
tences passed upon the three opponents, 
one R. A. Gordon, formely a Station 
Master at Hyderabad, and one Balumal, a 
Jamadar of ccolies at that station, and one 
Hundomal, the sister’s son of Balumal, who 
kept the accounts of the earnings of the 
coolies at the station and himself nominally 
a cooly, who have been convicted by the 
Additional City Magistrate of Hyderabad 
of cffences under s. !20-B, Penal Oode, 
conspiracy of criminal breach of trust, 
under s. 406, Penal Ccde, and abetment 
of criminal breach of trust, s. 406 read 
with s. 109, Penal Code, and sentenced 
to imprisonment ti!] the rising of the 
Court and to fines. Gordon, the Station 
Master, was sentenced to a fine of Rs. 1,000 
while Balumal, the Jamadar of coolies and 
his sister's sen Hundomal, the accountant, 
were sentenced each to a. fine of Rs, 500. 
Gordon, the Station Master, and Balumal, 
the Jamadar, appealed against their con- 
victicons and sentences to the Sessions 
Court at Hyderabad. Hundomal, the sister's 
“sun of Balumal and accountant did not 
appeal. If appears from the record that 


EMPEROR V. BALUMAL HOTCHAND 


(SIND) 347 


Gordon and Balumal wished to withdraw 
their appeals, and the Sessions Judge in 
consequence dismissed them summarily, 
and the point was raised in argument 
before us on bebalf of the opponents that, 
as that Court did not adjudicate upon the 
appeals but merely dismissed them sum- 
marily, the accused are entitled under s. 439 
(6), Criminal Procedure Code to show cause 
against their convictions not only on ques- 
tions of law but on question of fact, and 
that the rulings of this Court in Emperor v. 
Lukman (1) and Emperor v. Shidoo 
Mahomed (2) that accused persons can be 
heard against their conviction jn proceed- 
ings for enhancement of sentence, only as 
if the case had come before the Court in 
its revisional jurisdiction, do not apply. 

We think the Sessions Judge was wrong 
when he dismissed the appeals of the 
accused summarily on the ground that the 
accused themselves did not wish to prose- 
cute them. He had before him a criminal 
case and not a civil suit. His proceedings 
were to be controlled by the Criminal Pro- 
cedure Code and not by the Civil Procedure 
Code, and if he had referred tos. 421, Crimi- 
nal Precedure Oode, he would have found 
no provision for the dismissal of appeals 
on default of prosecution. He would have 
found that the law requires that before an 
Appellate Court dismisses an appeal sum- 
marily, it shall read a copy of the judg- 
ment, and then, if there is no sufficient 
ground for interfering, it may dismiss the 
appeal summarily. But, clearly, the law 
requires that the dismissal of the appeal 
shall depend upon the exercise by the 
Judge of his independent and impartial 
judgment after he has read a copy of the 
judgment, and not upon the failure of the 
accused to prosecute his appeal. We can 
have no doubt from the order of the learned 
Judge and the great length of the judgment 
that he did not dismiss the appeal in the 
manner the law requires. We, therefore, 
informed the learned Advocates for the 
accused that we would hear arguments 
within reason upon the facts. It any case, 
the accused Hundomal had not appealed to 
the Sessions Court. The first and most 
important point raised by the learned Advo- 
cate for the opponent Gordon was a point 
of law. He argued that the charge against 
the accused set out on p. 230 of the paper 
book was bad on the ground of misjoinder. 


Q) 21 SLR 107; 98 Ind. Cas, 49; A I R 1927 Sind 
39; 27 Or. L J 1233, 

(2) 22 S L.R453; 11iInd, Cas, 856; AI R 1929 
Sind 26; 29 Or, L J 936. 
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Tf he had been successful in his argument 
and could have shown that there wasa 
misjoinder, we should have had to set 
aside the convictions and sentences, but we 
should most certainly have ordered a 
re-trial, though the trial of these accused 
lasted almost for four years, but fortu« 
nately we are not under that necessity. 

We think that the learned Magistrate 
who has dealt most carefully with the 
mass of evidence on record is entirely cor- 
rect in his appreciation ofjthe facts of this 
lamentable care, and we think also that he 
has understood and correctly applied the 
law relating to criminal breach of trust, 
and, we think, the charge iteelf was legal; 
but whereas in a case of this nature the 
accused were charged with offences in the 
alternative with conspiracy to commit eri- 
minal breach of trust and with committing 
criminal breach of trust in pursuance of 
that conspiracy, and in the alternative, upon 
the same facts, when one of the accused 
is charged as the principal offender with 
Criminal breach of trust and the others as 
abettors, the accused shou!d be convicted 
under one or oiher of the alternative charges; 
they should not have been convicted under 
both. For instance, in this case, the accused 
have been convicted upon the first charge 
of conspiracy and upon the alternative 
charge of abetment. We do not think that 
this was right though in effect, the accused 
have suffered no real injury in consequence 
because one sentence has been passed for 
all the offences of which they have been 
convicted. Moreover, as the Magistrate has 
acquitted the accused of the offences of 
criminal breach of trust committed in pur- 
suance of the conspiracy, for reasons which 
we think sufficient, and we cannot, as a 
Court of Revision, convert this srequittal 
into a conviction, and as the two parts of 
each alternative charge must be read as 
a whole, we think the proper course to be 
to confirm the conviction of the accused of the 
offences under the alternative charge and 
acquit them ofthe offence under the first 
charge cf which they have been convicted. 

We ourselves think it was unnecessary for 
the Magistrate to frame alternative charges, 
for save thal in the first charge the offences 
of criminal breach of trust in pursuance 
ofa conspiracy are alleged to have conti- 
nued over a period of three years, and in the 
alternative charge these offences ate limited 
to a period of one year, presumably in 
accordance with the Proviso to s. 222, Gri- 
minal Procednre Code, the two charges in 
this case really say much the same thing 
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in two different ways In the first charge 
the criminal acts with which these accused 
are charged are set out in the form of a 
conspiracy, and in the alternative charge, 
the criminal acts are set out in the form of 
abetment which under s. 107 of the Penal 
Code also includes conspiracy. The learned 
Advocate for the opponent Gordon contends 
that, assuming for the sakeof argument 
that thesecharges are alternative charges 
under the provisions of s. 236, Oriminal 
Procedure Code, yet a charge even in the al- 
ternative must conform to tha provisions of 
88, 233, 234, 235 or 239, Criminal Procedure 
Code, and that in alternative charges, each 
charge must be a legal charge. To this 
argument, so put, we think no proper ob- 
jection can be taken, but when the charges 
on p. 230 are examined in themselves, we 
see nothing that offends against the provi- 
sions of s. 233 and the fcllowing sections, 
or against s. 222, Criminal Procedure Code. 
A Bench of this Court in a recent case in 
Criminal Revision Application No. 276 of 
1937 Chuharmal Nirmaldas v. Emp:ror (3), 
has discussed at length the question whee 
thera misjoinder of charges is or is nob 
fatal to the trial, and came to the conclu: 
sion that a misjvinder of charges is some- 
thing which tke law positively prohibits 
andis fatal tothe trial, and it isto be 
noted that the test whether a trial is or is 
not bad owing toa misjoinder of charges 
is not the number of offences of which the 
accused has been convicted. It is the 
number of offences with which he has been 
charged. The trialis bad, not because the 
accused has been wrongly convicted but 
because he has been wrongly tried. It is 
the multiplicity of charges which vitiates 
the trial and prejudices the accused in his 
defence. But, in this case, each of the alter- 
native charges can be brought within the 
provisions of one of those sections which 
form the exceptions to s. 233, Criminal Pro- 
cedure Code. 

It is urged that on the first charge, which 
we may conveniently call the charge of 
conspiracy, the accused are charged with 
offences of criminal breach of trust extend- 
ing over a period of three years, and this 
mustin itself offend against the provicions 
of s. 222, Criminal Procedure Code, where 
the period cf sach offences is to be limited 
to one year. But special considerations 
attach to a charge of conspiracy and things 
done in pursuance thereof. In many cases, 
the offence of conspiracy is only provable 
by proof of the offences done in pursuance 

(38) A IR 1938 Sind 164; 177 Ind, Oas. 280; 11 R S 53. 
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thereof. Ifthe proof of these offences can 
be used to prove tke conspiracy, it fol- 
lows that it is only reasonable they can be 
proved as substantive offences against the 
accused in the same triel. This question, in 
fact, has been already decided by a Bench 
of this Court in a reported case by which 
we are bound: Dur Mohammad Ghulam 
‘Mohammad v. Emperor (4). But there 
is a very recent judgment of the Privy 
Council which is to the same effect: 
Babulal Choukhani v. Emperor, 174 Ind, 
Oas.1 (5). The first of the two alternative 
charges, therefore, falls under s. 239 (d), 
Oriminal Procedure Code, the conspiracy 
and acts done in pursuance thereof forming 
part of one transaction. We do not 
think that there is much force in a further 
objection taken that as it was the case of 
the prosecution that money was taken at 
‘Intervals of ten days from the coolies, go 
the charge should have alleged separate 
acts.of criminal breach of trust at intervals 
of ten days and not at intervals of on 
month; but though there is oral evidence 
toshow that money was taken from the 
coolies atintervals of ten days, there is 
evidence and accounts to show that the 
accounts were kept on a monthly basis and 
payments only disguised as charity were 
made on a monthly basis, so that it was 
proper to charge the accused ‘with criminal 
breach of trust of asum of Rs. 210 month 
by month, rather thanof asum of Rs. 10 
every ten days. But evem had it been 
otherwise, we could not have held under 
the circumstances of this case that -any 
ons of the accused was prejudiced in his 
trial by this multiplication of Rs. 70 by 2. 
We could have only held that there was 
an absence of particularity in the charge 
which wes to be regretted, but which 
‘was an irregularity curable, and in fact 
cured under the provisions ofs. 537, Ori- 
minal Prccedure Code, within the ruling 
of the Privy Councilin Babulal Choukhani 
‘vy. Emperor, 174 Jad. Cas. 1 (5) abcve refer- 


red to. We distinguish between a mis- 
joinder of charges and an error in 
the statement of a charge otherwise 


lawful. 
As far asthe second of the alternative 
charges is concerned, the accused are 


(4) 28 S L R 119; 151 Ind. Cês. 494; AIR 1934 
Sind 57; (1934) Cr. Cas; 628; 35 Or. L J 1337; TR 8 
55 ` 


(5) 174 Ind. Cas. 1; A I R1938 P O 130; 39 Or."L 
J 452; 1938 A L R 309; (19037) ALJ 382;4B R 
490; 10 R P C250;1¥ P LT 343; (1938) 1ML J 
647; "42 C WN 621; 1938 O W N 416;1938 OLR 
189; (1988) "M W N 505; 670 LJ 162 (P O). 
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charged with criminal breach of trust or 
abeliment thereof, of about Rs.210 a° 
month from April 1931 to March 1932. 
This charge appears tousto fall clearly 
within the provision of s. 239 -b) read 
with s. 222, Criminal Procedure Code. 
We think, therefore, that the arguments 
against the conviction of the accused 
based upon misjoinder must fail, and that 
any illegality in their convictions can ke 
cured by our acquitting the accused of all 
the cfiences with which they are charged 
and of which they have been convicted on 
the first of the two alternative charges, 
and confirming the convictions of all tke 
offences with which they have been charged 
and convicted on the second of the 
alternative charges. We noie also the 
Government resolution which authorizes 
this application for enhancement cf 
sentences refers only to offences under 
s.406 ands. 406 read with s. 109, Indian 
Penal Oode. We do not, however, wish 
it to be inferred that we do not consider 
that there is not abundant evidence on 
the record on which the accused could not 
have been convicted of conspiracy and 
criminal breach cf trust committed in 
pursuance thereof. The second point 
taken by the learned Advocates for the 
opponents was that however bad ethically, 
the actsof the Station Master may have 
been, they are not offences under the cri- 
minal law. (Their Lordships after going 
through the evidence, oral and document- 
ary, proceeded). Thereremains then only 
the question of sentence. The learned 
Magistrate has given reasons why he 
considers a nominal sentence of imprison- 
ment sufficient, but, with all respect to the 
learned Magistrate, we cannot accept his 
reasons as sufficient. The accused have no 
claim to pity because the trial has lasted 
long, nor do we consider old age in itself 
mitigation of an cffence of the nature of 
which the accused have been found guilty. 
Old age should have taught them pity. 
Nor can we see that the death of the son 
of the accused Gordon in an accident 
during the course of the proceedings 
good grcund for mitigation of the punish- 
ment for an offence marked in this case 
oppression. We interfere 
but rarely in revision to enhance sentences, 
and only when we consider the sentences 
so grossly inadequate as to make them 
fail of their purpose, and the learned 
Advocate has pleaded with us on behalf of 
Gordon on the ground of his ill health and 
that this trial and these convictions must 
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lead the railway authorities to take effec- 
tive steps to root out the corruption and 
oppression which the record of this case 
may show, exist in this system of cooly 
labour. This may well be so; and, in our 
opinion, tne evidence clearly shows that 
this system as it existed at this particular 
time and place wasa vicious system and 
calls for enquiry and appropriate action 
by the railway authorities concerned. But 
any such action will not relieve us of our 
duty, which is toimpose upon the accused 
such a penalty as will serve as some deter- 
rent against corruption and oppression such 
as this case reveals. The only plea that 
weighs with us at allin the plea, that the 
accused Gordon is suffering from grave 
heart disease, and even so, it influences us 
only to thisextent, that we will instead of 
passing upon the accused a sentence of 
rigorous imprisonment, pass upon hima 
sentence of simple imprisonment. 

We, thererore, confirm the conviction of 
the accused Gordon of the offence under 
s. 406 read with s. 109, Indian Penal Code, 
of which he has been convicted, and 
while maintaining the sentence of fine, 
enhance the sentence to one of simple 
imprisonment for six months. We take 
into account the fact that he is old and 
ill and the disgrace and shame which 
imprisonment of any kind for any time 
must inflict upon him. So far as the 
accused Hundomal, the accountant, and 
Balu, the Jamadar, are concerned, we 
confirm their convictions for offences under 
s. 406 and s. 406 read withs. 309, Indian 
Penal Code, respectively, and because we 
think they acted under the influence of 
their co-accused Gordon and because they 
are also old men, we will not differentiate 
between their case and his, and we will, 
while maintaining the sentence of fine, 
pass upon them each a like sentence of 
simple imprisonment for six months, and 
we enhance the sentences passed upon 
them accordingly. Itis ofcourse open to 
Government at any time before the expiry 
ofthe sentences which we have thought 
it our duty to impose, to exercise their 
prerogative of mercy and release the 
accused, should they wish to do so. We 
direct a copy ofthis judgment tobe sent 
to the Kailway Board, to the Agent of the 
North Western Railway, and to the 
Chief Secretary to the Government of 
Sind. 
© D Sentences enhanced. 
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PATNA HIGH COURT 
Civil Revision No. 56 of 1938 
July 26, 1938 

. JAMES, J. 

MAHABIR SINQGH—PETITIONER 
versus 
ALIMOHAMMAD—Oppvsitp Party 

Negotiable Instruments Act (XXVI of 1831), 
s. 118—Presumption—Suit on hand-note—Hvidence 
of execution accepted—Defendant's evidence without 
corroboration—S. 118 applies—Further evidence re- 
garding passing of consideration is superfluous. 

In 4 suit on a handenote where the defendant's 
evidence regarding execution and passing of con- 
sideration which is wholly without corroboration 
is rebutted by the proof of execution made by the 
plaintiff's witness and accepted by the Vourt, the 
provisions of s. 118 of the Negotiable Instruments Act 
apply, with nothing remaining to rebut the presump- 
tion ; and the further evidence of the plaintiff and 
of his witness regarding the passing of consideration 
becomes superfluous, 


C. R. from an order of the Small Oause 
Courts Judge, Jamsbedpur, dated Decem- 
ber 23, 1937. 

Mr. K. K. Banarji, for the Petitioner. 

Messrs. A. H. Fakhruddin andS. M. 
Saleem, for the Opposite Party. 

Judgment.—Thisis an application under 
s. 25 of the Provincial Small Cause Courts 
Act. The suit was instituted on a hand- 
note of which the defendant denied exe- 
cution. The defendant at the same time 
denied that he had taken the loan described 
in the hand-note. 

Execution of the hand-note was proved 
by the evidence of the plaintiff's witness 
Pulin Ohandra Haldar which the Munsif 
believed. This witness had. also stated 
that when the hand-note was executed, the 
defendant told him that he had received 
the money. The plaintiff had stated that 
he lent Rs. 91 to the defendant who then 
executed the hand-note; but the learned 
Small Cause Court Judge read the evidence 
of Pulin Chandra Haldar as inconsistent 
with that of.the plaintiff because this 
witness had said that the defendant had 
admitted to him that he had received the 
money, while the plaintiff had not specifi- 
cally stated that the advance was made 
before the hand-note was executed. The 
learned Small Cause Court Judge remarked 
that the plaintiff's story of the passing of 
consideration had received no corroboration 
from the evidence and he therefore dis- 
missed the suit. 

* Mr. K. K. Banarji, on behalf of the plain- 
tiff points cut that the Small Oause Oourt 


‘Judge cmitted to take notice of the provi- 


sions of s. 118'of the Negotiable Instruments 
Act. When the evidence of Pulin Chandra 
Haldar regarding the executions of the hand- 
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Tote was accepted, it had been proved in 
the legal sense that the hand-note had been 
executed and that the consideration had 
passed nd no corroboration was needed 
of any evidenuc on that point which might 
have been given by the plaintiff. Mr. Fakhr- 
uddin on behalf of the defendant points 
out that the learned Small Gause Court 
Judge may have declined to accept the 
evidence of Pulin Chandra Haldar regard- 
ing the admission of the passing of con 
sideration, and thathe may have positively 
believed the evideuce of the defendant on 
this point; but I think that it is hardly 
possible to take this view. The learned 
Small Cause Court Judge was under a mis- 
apprehension in supposing that there was 
any inconsistency between the evidence of 
the plaintiff and that of Pulin Chandra 
Haldar; and the more reasonable view would 
“be that the defendant’s evidence regarding 
executicn and passing of consideration 
which is wholly without corroboration was 
rebutted by the proofof execution made by 
Pulin Chandra Haldar. That being so, the 
provisions cf s. 118 of the Act apply, with 
nothing remaining to rebut the presumption; 
and the further evidence of the plaintiff and 
of Pulin Chandra Haldar regarding the 

| passing of consideration became superfluous. 

It must be held that in this case the exe- 
cution of the hand-note and the passing of 
consideration had been proved. 3 

I set aside the order of the Small Oause 


Court Judge. The application is allowed 
and the plaintiff's suit is desreed with costs 
throughout. 


8. Application allowed. 





LAHORE HIGH COURT 
Civil Revision No. 246 of 1937 
November 8, 1937 
ADDISON AND Din Mogammap, JJ. 
TEJA SINGH AND otagrs— DEFENDANTS 
— PETITIONER 
versus 
ATMA SINGH—PLAINTIFF AND ANOTHER 
— DEFENDANT - RESPONDENTS 

Arbitration—Revision— Powers of High Court. 

The powers of a Court of revision are strictly 
confined within the limits prescribed by s. 115, 
Civil Procedure Code, and, unless a judgment is 
vitiated by any of the defects specified therein, no 
interference with it can be made by the revising 
Court. This is all the more so? in cases of revision 
from an order making an award a rule of Court, 

C. R. P. frem the decree of the Spb- 
Judge, First Class, Amritsar, dated Decem- 
ber 1, 1936. 

Messrg. J. G. Sethi and M. L. Sethi, for 
the Petitioners. 
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Messrs. Dev Raj Sawhney and R. P. 
Khosla, for the Respondent (Plaintiff), 

Din Mohammad, J.—The circum- 
stances in which this petition has been 
presented are as follows:—A champertous 
agreement was entered into between ihe 
petitioners and the respondent under 
which the latter had to finance the peti- 
tioners in their attempt to regain the 
property alienated by a female re'ative 
of theirs and to share the property thus 
recovered half and half. It was provided 
in the agreement that if any differences 
arose between the parties, they were to be 
referred to the sole arbitration of one Atma 
Singh. Relations between the parties be- 
came strained after some time and tha 
financier made an application to the Court 
of the Subordinate Judge, Amritsar, under 
Para. 17, Sch. II, Oivil Procedure Code, 
that the agreement be filed in Court. The 
petitioners strenuously resisted this appli- 
cation, but the Subordinate Judge made 
the order prayed for. The petitioners pre- 
ferred an appeal from the order of the 
Subordinate Judge which, however, was 
dismissed by a Single Judge of this Court 
on April 8, 1935. Thereupon an order of re- 
ference was made to the arbitrator appointed 
in accordance with the provisions of the 
agreement, The arbitrator made a thorough 
enquiry into the matter. The parties 
were allowed to make detailed statements of 
their case on which no less than six issues 
were framed, On July 8, 1936, the srbitra- 
tor made his award and filed it in Court. 
The Subordinate Judge gave sufficient 
opportunity to the parties to raise any 
objections they liked and, after disposing 
of the objections raised by the petitioners 
on December 1, 1936, he ordered that the 
award be made arule of the Court. This 
order is being attacked in revision. 

Several preliminary objections were taken 
to this petition; but, in our view, it can be 
disposed of on the short ground that it 
does not come within the ambit of 6. 115, 
Oivil Procedure Code. Reference in this 
connection may be made to the following 
remarks of their Lordships of the Privy 
Oouncil in a judgment reported in Ghulam. 
Jilani v. Mohammad Hassan (1). 

“Their Lordships are inclined to agree with the 
view of Clark, J. in Jhangit Ram v. Budho Bai (2) 
that inthe case of an award revision would be more 
cbjectionable than an appeal. If an application in 


revision were admissible in a case like the present the 
finality of any award would be open to question * * 


Q) 25P R 1908; 29O 167; 29 I A 51; 8 Sar, 154 
(PO). 
(2) 84 PR1901; 112 PLR 1901 (FB), 
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They (the arbitrators) may have erred in law, but 
arbitrators may be judges oflaw as well as judges 
of fact, and an error in law certainly does not 
vitiate an award. The award having been duly 
made, and not having been corrected or modified, 
and the appiication to set it aside having been 
refused, the Subordinate Judge had no option but 
to pronounce a decree in ascordance with it. The 
Subordinate Judge does not appear to have exer- 
cised a jurisdiction not vested in him by law, or to 
have failed to exercise the jurisdiction so vested, 
or to have acted in the exercise of hig jurisdiction 
illegally, or with material irregularity. He appears 
to have followed strictly the course prescribed by 
the Code.” | 

_ Counsel for the petitoners has urged that, 
inasmuch as effect has been given to an 
unregistered award, which was further 
exlortionate and unconscionable and hence 
unenforceable, partial partition has been 
allowed and the award affects some prop- 
erty outside the jurisdiction of the Sub- 


. ordinate Judge who had taken cognizance 


of the case, the award was bad in law and 
without jurisdiction and so is the judgment 
of the Subordinate Judge that makes it a 
tule of the Court. These objections, how- 
ever, were never raised either before the 
arbitrator or the Court below, and it can- 
not be said that either the arbitrator 
or the Subordinate Judge committed any 
illegality or any irregularity in not attend- 
ing to those objections which were never 
taken before them. The powers of a Court 
of revision are strictly ccnfined within the 
limits prescribed by s. 115, Civil Procedure 
Code, and, unless a judgment is vitiated 
by any of the defects specified therein, no 
interference with it can be made by the 
revising Court. Counsel for the petitioners 
has been unable to show that, besides the 
objections that he has taken for the first 
time in revision before us, any such defect 
exists in the order of the Court or the award 
of the arbitrator as would bring „his case 
within the purview of s. 115, Civil Proce- 
dure Code. We accordingly hold that 
this petition is not competent. In this 
view of the case, it is not necessary to 
dispose of the other preliminary objections 
taken by the respondent. We accordingly 
dismiss this petition with costs. 
D. Petition dismissed. 
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CALCUTTA HIGH COURT 
Civil Appeal No, 20 of 1937 
October 1, 1937 
B. K. MUKHEBIRA AND Biswas, JJ. 
JNANENDRA KUMAR ROY—INsoLvent— 
APPHLLANT j 
versus 
AKASH CHANDRA CHOWDHURI— 
Crepitce No. 1 AND ANOTHER —RESPONDENTS 


Provincial Insolvency Act (V of 1920), s. 28 (5)— 
Adjudication order on April 3, 1937—Salary of 
insolvent, exclusion of, from being vested in 


insolvent—Tests stated — Civil Procedure Code 
(Second Amendment) Act (IX of 1937), ss. 3, 2 (a)— 
Insolvency case, if proceeding arising out of suit— 
“ Salary", whether includes salary of head clerk of 
tea estate, 

The test to determine as to. whether a certain 
property was the property of the insolvent or not 
would be as to whether or not it was liable to be 
attached and sold in execution of a decrees at the 
date when the attachment order was passed. To 
determine whether the salary which has been 
ordered to vest inthe Receiver is excluded by the 
terms of sub-s. 5 (5) of s. 28, Provincial Insolvency 
Act, it must be seen whether on the date of the 
order of adjudication the salary was. liable to 
attachment and sale in execution of a decree assumed 
to subsist on that date. Where, therefore,an adju- 
dication order was made on April 3, 1937, the ex- 
tent of the salary to be excluded from vesting in 
the Receiver shall be determined according tos. 60 
of Civil Procedure Gode, as it stood on that date 
and not according to s. 2 of the Oivil Procedure 
Oods (Amendment Act) IX of 1937. 

An insolvency case is not ‘a suit or any proceed- 
ing arising out of it within the meaning of 8. 3, 
Civil Procedure Code (Amendment Act) IX of 1937. 

Quaere per Biswas, J.~Whether “salary "ins, 2 
refers only to the salary of labourers and domestic 
servants or whether it includes salary of a head 
clerk in a tea estate. 

C. A. from the original order of the 
District Judge, Sylhet, dated April 3, 
1937. 

Mr. Probodh Chandra Chatterjee, for 
Mr. Benoyendra Nath Palit, for the Ape 


pellant. \ 
Mr. Himangshu Chandra Chowdhury, for 


the Respondents. 


B. K. Mukherjea, J.—This is an appeal 
against an order passed by the District 
Judge of Sylhet in exercise of his insolvency 
jurisdiction on May 26, 1937. The facts are 
simple. The appellant before us who is 
the debtor presented an application for 


insolvency on December 2], 1936. On 
April 3, 1937, , he was adjudicated an 
insolvent and a Pleader named Md. 


Neser Ali was appointed Receiver. There 
wie a direction dn the insolvent to deliver 
all the assets stated in his petition to the 
Receiver forthwith and also to pay’ Rs. tO 
each month out of his salary tothe Receiver. 
On May 19, 1937, the appellant filed a 
petition for re-consideration of this order 
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basing his case upon the Amending Act IX 

of 1937 which introduced certain changes 

in s. 60, Civil Procedure Code. His con- 

tention was that as under cl. (if), s- 60 

the wages of labourers were exempted 

from attachment to the exent of first 

hundred rupees and one-half of the re- 

mainder, he could not be compelled to pay 

more than rupees five a month which was 

half of rupees ten which remained after 

the first hundred of his salary. This 

petition was rejected on May 26, 1937, 

and against this order, the present 

appeal has been preferred. Mr. Chatter- 

jee who has appeared for the appellant 

has reiterated the contention which his 

client put forward before the District J udge 

and has argued that under s. 28, Provincial 
Insolvency Act, the property of the ingol- 

vent which is exempted by Uode of Civil 
Procedure from liability to` attachment and 
sale in execution of a decree cannot rank 
as assets of the insolvent and hence cannot 
vest in the Receiver-in-law. The proposi- 
tion enunciated by Mr. Chatterjee is sound 
but in our opinion it does not help him in 
the present case. The test to determine 

as to whether this property was the pro- 

perty of the insolvent or not would be as 

to whether or not it was liable to be 
attached and sold in execution of a decree 

at the date when the attachment order 
was passed, In other words we are to 

imagine that a decree was in existence at 

the date when the adjudication order was 

made and if in execution of that decree 
this Property was not liable to be attached 

or sold, it was exempted under sub-s. (5) of 

s. 28, Provincial Tasolvency Act. , 

_ So far asthe Amending Act IX of 1937 

is concerned, to which our attention has 

been drawn by Mr. Chatterjee, it lays down 

in 8. 3 an important provision providing that 

the amendments made by s. 2 [which 

introduced cl. (A) in the section] shall not 

have effect in respect of any proceedings 

arising out of any suit instituted before: 
June 1, 1937. We are in agreement 

with Mr. Ohatterjee in holding that the 

insolvency case cannot be described asa 

suit or any proceeding arising out of it. 

But that really is not material. What is 

necessary for us to consider is this, whether 
or not under the provision of s.3 of this 

Amending Act IX of 1937, a decree against’ 
the debtor in existence on April 3, 1987, 

could be executed by attaching a sum of: 
Rs. 60 out of the salary of Rs. 110 enjoyed 

by him. We are of opinion that s. 3 

definitely lays down that this amended 
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provision would not have any operation in 
respect of any suit or any proceeding arising 
out of the same when the suit itself has 
commenced prior to June l, 1937. Ex- 
hypothesi, the decreein existence on April 
3,1937, could not have been passed ina 
suit which was commenced later than 
June 1, 1937. Under the circumstances, we 
are cf opinion that the view taken by the 
District Judge is correct and the appeal 
must stand dismissed. We make no order 
as to costs in this appeal. 

Biswas, J—I agree. The Judge in 
insolvency made a very reasonable order in 
the case. It was that the insolvent should 
pay into the hands of the Receiver in insol- 
vency a sum of Rs. 60 out of his pay of 
Rs. 110 each month. .Thne insolvent en- 
couraged probably by the ever-increasing 
indulgence to debtors, which seems to be 
the policy of the Legislature, now applied 
for re-consideration of the order, claiming 
that under the new Amending Act IX of 
1937 the maximum out of his salary which 
could vest in the Receiver was only Rs. 5. 
His contention was that he was entitled to 
the benefit of this amending legislation. 
What property vests or does not vest.in the 
Receiver in insolvency on the making of an 
order of adjudication is laid down in s. 28, 
Provincial Insolvency Act. Sub-s. (5) of 
this section provides that the property of 
the insolvent which vests in the Receiver 
under this section shall not include any 
property : 

“which is exempted by the Oivil Procedure Oode, 
1908, or by any other enactment for the time being 
in force from liability to attachment and sale in 
execution of a decree.” 


What property isexempted from attach- 
ment and sale in execution of a decree 
under the Civil Procedure Code is to be 
found in the Proviso to s. 60 of the Code, It 
is not disputed that under the Civil Proce- 
dure Code, as it stood before the new Amend- 
ing Act IX of 1937, the salary of the insol- 
vent to the extent of Rs. 60 would be 
attachable and saleable, and no exception 
could be taken to an order vesting the same 
in the Receiver, but the petitioner claims 
that ActIX of 1937 has effected a change in 
the law in favour of the debtor. Section 2 
of this Amending Act has substituted a 
new cl. (k) in the Proviso to s. 60, Civil 
Procedure Code. This new clause is in these 
terms : 

“(h) the wagesof labourers and domestic servants 
whether payable in money orin kind; and salary 
to the extent of the first hundred rupees and one- 
half the remainder of such salary’ 

The question is whether the insolvent 
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can claim tke beneŭt of this clause in the 
present case. Act IX of 1937 received ihe 
assent of the Governor-General on March 
4, 1937. The adjudication order was 
made cn April 3, following. In the 


absence of anything to the contrary, the. 


new Act would apply to this case. As the 
learned Judge, however, points out there is 
an important section in the Amending Act 
which affects the question. Itiss.3. This 
section provides as follows : 

(3) The amendments made by s. 2 shall not 
have effect in respect of any proceedings arising out 
of any suit instiluted before the first day of June 
nineteen hundred and thirty-seven.” 


This clearly shows that the amendments 
introduced by this Act were not intended 
to be operated all at once, but that their 
operation was expressly made “prospec- 
tive.” Not only are proceedingsin execu- 
tion, which might be pending on Junel, 
1937, saved from the operation of the 
amending legislation, but also proceedings 
of even a later date, provided they are 
proceedings arising out of a suit instituted 
before Jane l, 1937. Mr. Ohatterjee 
argues that the present case is not hit by 
this saving section, as it does not come 
within the words“any proceedings arising 
cut of any suit.” He maintains in the 
first place that an insolvency proceeding is 
not a suit," and secondly, that even if it 
may be regarded as a suit, the order in 
question is an order or proceeding arising in 
the suit itself, and not “‘arising out of” the 
suit. Mr. Chatterjee is obviously under a 
misconception. We are not concerned here 
with the question as to whether the order 
complained of did or did not come within 
the terms of s. 3. The point which arises 
is whether or not the salary, which has 
been ordered to vest in the Receiver, is 
excluded by the terms of sub-s. (5) ofe. 28, 
Provincial Insclvency Act. As my learned 
brother has pcinted out, the test for deter- 
mining this will be whether or not on the 
day the order was made, the salary was 
liable to attachment and in execution 
of a decree ; in other words, whether or not 
it was liable to attachment and sale in exe- 
cuticn of a decree assumed to subsist on 
that date. On a plain reading of s. 3 of 
Act IX of 1987, it is clear thatif there was 
a decree against the insolvent on April 3, 
1937, the date on which the order com- 
plained of was made, the decree could be 
legally enforced by attachment and sale of 
the salary notwithstanding the said section, 
On a consideration of this matter, the 
questions raised by Mr. Chatterjee donot 
arise at ali, 
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There is just one other point whiċh 
occurs to me in this connection, and this Is 
as to whether the word “salary” in the new 
cl. (h) is used of salary generally without 
any reference to the class of persons by 
whom the salary is earned, or it refers 
merely to the salary of “labourers and. 
domestic servants.” The present insolvent 
is neither a labourer nor a domestic ser- 
vant, but a head clerk in a tea estate, and 
if the word “salary” in cl. (h) bears a res- 
tricted interpretation, he cannot obviously 
claim the benefit of it. I do not, however, 
desire to express any final opinion on the 
point. All that I need say is that from 
the collocation of the words used in this 
clause, it is fairly arguable that the word 
“salary” is intended to mean salary of 
labourers and domestic servants only, see- 
ing that the clause appears to be enacted 
for the benefit of this particular class of 
persons. | 

D. Appeal dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 981 of 1936 

April 9, 1937 

DaALIP SINGH AND Skemp, JJ. 

Sardar PARAMPAL SINGH—DesenpaNnt 
— APPELLANT 
versus 
Sardar BUDH SINGH—PL.aINTIFF 

AND ANOTHER—D Eran DANT— RESPONDENTS. 

Contract Act (IX of 1872), s. 74—Oontract of 
lease—Payment by lessee of certain sum by way of 
advance—Balance to be paid on appointed date—On 
default, advance already paid to be forfetted—- 
Forfeiture clause held not stipulation by way of 
penalty—Breach by lessee—~Lessee, if has lien for 
money already paid. . i 

The lessee paid Rs. 1,000 in advance as 2 
guarantee for carrying out a contract of lease for 
three years at Rs. 5,000 perannum and agreed to 
pay the balance on an agreed date, in default, the 
money already paid to be forfeited. The lessee broke 
the contract and sued for the refund of the advance : 

Heid, that the clause of forfeiture was not a stipu~ 
lation by way of penalty within the meaning of 
s. 74, Contract Act, buta clause for forfeiture of 
deposit already made, which was not of a penal 
character : : 

Held, also that the lessee had no lien for money 
which he had paid, since he failed to perform the 
contract, Wallis v. Smith (1), Magee v. Lavell (3) 
and S. V. Vapper & Co. v. Sewat Ram Parshad Mills 
& Co. (4), relied on. Se 

8. O. A. from the decree of the Additional 
District Judge, Lyallpur, dated June 4, 1936. 

Mr. Amar Singh, for the Appeliant. 

Mr. Harbhajan Das, for the Respondent 


(Plaintiff). 


Skemp, J.—The facts leading to this 
second appeal are not now in dispute. On 
March 14, 1931, the defendant Sardar 
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Parampal Singh contracted to lease 20 
Squares of land tothe plaintiff Budh Singh 
for three years at Rs. 5,000 per annum. 
Budh Singh paid Rs. 1.000 in advance to 
Parampal Singh on the date of the agreement, 
March 14, 1931. He agreed to pay a further 
Rs. 2,000 by April 1, 1931, and the balance 
of Rs. 2,000 by April 30, 1931. The con- 
tract contained a clause that if the final 
Rs. 2,000 were not paid by April 30, 1931, then 
the amount already paid (zari peshgt) should 
be forfeited. Budh Singh did not carry 
out the contract; all he could do was to 
pay Rs. 780 on June 30. Parampal Singh 
then appears to have resumed the lease. 
Budh Singh then brought the present suit 
for. recovery of the sum of Rs. 1,780, which 
he had paid together with interest at 
Re. 1-8-0 per cent. The total sum sued for 
was Rs. 2,428. Parampal Singh pleaded 
that under the contract he was entitled to 
retain everything that had been paid. The 
trial Judge found that : 

“It is obvious that the term of forfeiture is of a 

enal nature. Even if the plaintiff had paid 

8. 4,999 by the end of April 1933, still the lease 
would be cancelled and the amount would be for- 
feited to the lessor, I find this issue in the affir- 
mative.” 

That is all he said on this point. The 
argument is defective because if defendant 
had paid Rs. 4,999 by the specified date, 
there would have been substantial per- 
formance of the contract. The trial J udge 
proceeded to hold that the defendant was 
only entitled to damages for the actual loss 
suffered. The evidence on this point was 
scanty and unsatisfactory and he assessed 
them at Rs. 280. He granted the plaintiff 
a decree for Rs. 1,780—280=Rs. 1,500. The 
defendant appealed and in a brief judg- 
ment, the learned District Judge dismissed 
the appeal finding that the Rs, 1,000 was 
part of the rental which was paid in 
advance and that the term regarding the 
forfeiture of this was clearly of a penal 
nature. The defendant has lodged a second 
appeal. After some discussion his Counsel 
stated that he now claimed not to withhold 
Rs, 1,780, as originally pleaded, but only 
Rs. 1,000 forfeited under the contract and 
Rs. 280 damages. It is quite clear that the 
contract did not justify the defendant in 
Yetaining everything paid under it but 
only the first deposit of Rs. 1,0Q0. 

The main point for determination is 
whether the provision’ for forfeiture * of 
the Rs. 1,000, if the total amount were not 
paid by April 30, is a‘penalty ornot. In 
my opinion it is not a “stipulation by way 
of penalty” ‘within the meaning of s. 74, 
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Contract Act, but a clause for forfeiture of 
a deposit already made, which is not of a 
penal character. This has been repeatedly 
held with regard to sales: see for example, 
yee v. Smith (1) at p. 248*, where Fry, J. 
said : 

“Tt appears to me on principle that a man who 
declines to perform his contract can have no lien 


for money which he has expended in part per- 
formance of it" 


Fry, J.'s judgment quotes earlier English 
rulings Hinton v. Sparkes (2) and Magee 
v. Lavell (3), at p. 1167 to the same effect, 
In India this has also been held, see for 
example S. V. Vipper & Co. v, Sewat Ram 
Parshad Mills & Co. (4), and Ido not see 
why this principle should not equally extend 
to money actually paid in advance on 
account of a lease. The money in this 
instance was paid in advance as a guaratee 
for carring out the terms of a contract to 
lease. In my opinion, therefore, the defen- 
dant-appellant is entitled to retain the 
sum of Rs. 1,000; but he cannot have it 
both ways and have the Rs. 1,000 forfeited 
under the terms of the contract and also 
damages on the finding that this sum isa 
penalty which ought not to be enforced. 
I would accept this appeal and hold that 
the defendant is entitled to retain Rs. 1,000 
instead of Rs. 280. The result is that the 
decree for Rs. 1,500 which has been grant- 
ed to the plaintiff will be modified to one 
for Rs, 730. The parties are to bear their 
own costs throughout. 

Dalip Singh, J.—J agree. 

D. Decree modified. 

(1) (1882) 21 Oh. D 243; 47 L 1389; 52L0 Oh 
145; 31 W R214 


(2) (1868) 3 OP 161, 37 LJ O P 81;17 LT 600; 
16 W R 360. 

(3) (1874) 9 O P107; 43 LJ OP 131; 30 LT 169; 22 
W R 334 


(4) A I R 1927 Lah. 721; 101 Ind. Cas. 686. 
*Page of (1882) 21 Oh. D.—[Ad.] 
+Page of (1874) 90. P.—[Hd.] 








CALCUTTA HIGH COURT 
Civil Suit No. 577 of 1935 
August 24, 1937 
KHUNDKaR, J. 
OHAMPARAN JAIN -—PLAINTIFE 
versus 
SRIPATI NATH DEB—DEFENDANT 
Evidense Act (I of 1872), 8. 92, Proviso 2—Deed 


containing some terms of tenancy—Evidence of 
separate oral agreement containing other term, ad- 


missibility. 
When fd document contains only some of the terms 


"of a tenancy, evidence of a separate oral agreement 


containing other terms which were not reduced to 
writing can be given. Cutts v. Brown (5) and 
Ambica Prosad Das v. J.O. Galstaun (6), relied on. 
[p. 361, col. 1.) 


. 
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‘defendant instituted a suit 
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Messrs. S. M. Bose and N. C. Chatterjee, 
for the Plaintiff. 


Messrs. P. N. Chatterjee and D. N. Sinha, 
for the Defendant. 


Judgment —This is a suit for the specific 
performance of an alleged verbal agree- 
ment, for the grant to the plaintiff of a5l 
years’ lease, and in the alternative for the 
recovery of a sum of Rs. 25,300 being 
damages, and costs incurred by the plaintiff 
in erecting a building on the land 
demised, or for an injunction. The facts 
in so far as they are admitted areas fol- 
lows: The plaintiff on March 31, 1933, 


executed a document Ex. 8 which is as 
follows: 
“To most dignified zamindar Srijukta Babu 


Sripati Nath Deb, Makam 67-B, Beadon Street, 
Calcutta. 

Out of your Bustee (land) at No. 81, Beadon Street, 
Itake settlement to-day of more or less 5 (five) 
cottas on the monthly rent fixed at Rs. 103 one 
hundred and three rupees and I put into your 
sherista as deposit Rs, 100 (one hundred rupees) 
to-day towards the rent fora month and receive a 
receipt. Be it known that the rent of the said 5 
cottas of land from a month hence, that is to say, 
from 18th Baisakh 1340, B. S. shall continua to run 
at the said rate and (I) shall remain bound to pay the 
same. Ishall not be competent to raise any plea or 
objection (thereto). Finis, 17th Chaitra 1339 B. S. 


Eng. March 31, 1933. 
(Big). Champaran Jain. 
Tulaputty No.81 (Eighty one) 
f (Stamp one anna). 

This must be read with Ex. 9 which is an 
acknowledgment granted by the defendant 
to the plaintiff. 

“To Sri Champa Lal Jain of No. 81, Cotton Street, 
Calcutta. 

Having this day fixed the monthly rent of more 
or less 5 (five) cottas of land within the Bustee at 
No. 81, Beadon Street at 88 Rupees for 4 (four) cottas 
at the rate of 22 rupees (per cotta) and’ at 15 for 1 
cotta aggregating to 103 rupees (I) execute this 
receipt after receiving from you this day 100 (one 
hundred) rupees as deposit towards the rent’ for 
1 month, Beit known that the rent of the said land 
shall continue to run at the aforesaid rate from 1 
(one) month hence, that is to say, from 18th Baisakh 
of the year 1340 B.S: and (you) shallremain legally 
bound to pay the same, Finis, 17th Chaitra 1339 
B.S. Eng. March 31, 1933. 

Srijukta Babu Sripati Nath Deb, 
by the pen of Sri Tarapada Uhattopadhya 
(Stamp one anna). 


On March 31, 1933, the plain'iff deposited 
with the defendant a sum of Rs. 100 (rupees 
one hundred only) and was put into posses- 
sion of the land in question. 
was agreed that the plaintiff would not be 


‘liable for rent until and from October 18, 


1933, and that the rent would be 


Rs. 111 
per month. On February 25, 


1935, the 
‘endant against the 
Plaintiff in the Court of Small Causes for 
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arrears of reni, and subsequently instituted 
other suits. Into the circumstances of this 
litigation it is unnecessary to enter, and it 
is sufficient to say that the defendant admits 
that his claim for all arrears of rent have 
now been satisfied. It is admitted also that 
the plaintiff has erected a building 
on the land in question. The plaintiff 
contends that the defendant had undertaken 
to give him a lease for 51 years, that he 
did not owe the defendant any rent when 
the first suit in Small Cause Court was in- 
stituted against him in 1935, thatin that 


_suit it was wrongfully alleged that he was 


only a montly tenant, and that the real 
object of the defendant in bringing that 
suit was to get rid of his promise to give the 
plaintiff a lease for 51 years and eventually 
to eject him. In this connection, the plaint- 
iff maintains that the defendant should 
have given him credit for a sum of Rs, 1,400 
which he had deposited with him on 
January 15, 1934. The deposit is admitted, 
and to explain how it was adjusted the 
defendant produced a document, Ex. 7, 
which purports to be a settlement of account, 
dated February 22, 1934, The defend- 
ani’s case is that Ex. 7 shows how the 
plaintiff's liabilities absorbed that sum. 
The document should be set out in full, 
for, considerable cross-examination and a 
great deal of arguments have been directed 

















to it., 
Ale Champa Lal Jain, No 53. 
OREDIT Rs. as. DEBIT Rs. as, 
Ac No. 8l, A-c No. 8l, 
Beadon Street, Beadon Street, 
Deposited on salami depo- 
account of sga- ` sited 222 0 
lami(pre Rent for 5 
mium) months from 
i Kartik 1340 
A-c rent 120 0 B., S&S. up to 
Falgun @ lll 555 0 
320 0 Year 1933-34 
A-c sale of house Municipal 
No. 1, Latu Taxes from 
Babu Lane 1,400 0 Octobertc Dec. 44 0 
1,720 0 821 0 
No. 1, Latu 
Lessexpenses 1,360 6 Babu Lane 
1340 B. S. from 
359 10 Sraban to Paus 204 6 
Less Cash #00 0 Municipal fee 200 0 
Brokerage ex- 
Cash Balance © 15910 penses 30 0 
Payment to 
Dy: 15-11-40 (B. S.) officers 30 -0 
Ohamparan Jain 
Dy. 22-2-31. A 464 6 
A-c Rameswar 
75 0 


Tiwari 
s 
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The discussion of this document has only 
an oblique bearing upon the issues raised 
which are as follows: 


Issues: No. (1) Was there any verbal 
agreement fora lease on March 31, 1933, 
as alleged in para. 1 of the plaint? (2) Is 
evidence of such verbal agreement for a 
lease admissible in view of the letter signed 
by the defendant and dated March 31, 
1933? (3) Is the plaintiff entitled to 
specific performance of the alleged con- 
tract? (4) Is the plaintiff entitled to 
damages as claimed in para. 10 of the 
plaint? (5) To what reliefs, if any, is the 
plaintiff entitled ? 


The question of whether the plaintiff is 
entitled to specific performance, or to 
damages or to any other relief, will rest in 
the last instance upon whether the alleged 
verbal agreement can prevail, But the 
discrediting of the settled account would 
advance the plaintiff's case in this way. It 
would support his claim for an account as 
asked for in para. 11 of the plaint. It 
would show that he was not in arrears with 
his rent, and by so doing would reveal that 
the Small Cause Court suit of 19385 was 
mala fide. Further, it would prove that the 
defendant and his witnesses were persons 
upon whose evidence no reliance should be 
placed. The plaintiff's version of Hx. 7 
amounts to a repudiation of ailthe debit 
items other than the two items of Rs. 222 
and Rs.555. The items repudiated have 
been the subject of strong attack, and it is, 
therefore, necessary to set out what the 
defendant’s case in regard to them is, and 
to examine the plaintiff's reasons for say- 
ing that they do not represent the true state 
of affairs. I should say here that Ex. 7 
was drafted by Tarapada Chatterjee, who is 
the defendant's sircar, and who kept the 
defendant's books of account. The first 
item disputed is the sum of Rs. 4! consist- 
ing of Municipal taxes from October to 
December, 1934. The land of which the 
plaintiff had become the tenant was part of 
a larger plot at No. 8l, Beadon Street, of 
which the defendant was not owner, and 
at the period October to Decemher, 1933, the 
plaintiff's holding was not .separately 
assessed. On behalf of the defendant, it 
has been asserted that he patd the taxes in 
respect of the entire plot for this quarter, 
- and I have no reason to disbelieve this, 
That the plaintiff is liable to pay municipal 
taxes, has not been sericusly disputed, and I 
am satisfied that the sum of Rs. 44 correctly 
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represente the extent of his liability for the 
taxes of that quarter. i 


This entry is followed by four others which 
Telato to liabilities alleged to have been 
incurred by the plaintiff in respect of land 
at No.1, Latu Babu Lane. and they arise 
according tothe defendant in the follow- 
ing way: The defendant is the owner of 
other land at that address, and a person 
called Maheshi Lal Tain was recorded in his 
books asa tenant of a holding which com- 
prised a portion of that land. Maheshi 
Lal was, however, according to the defend- 
ant, only the benamidar of the plaintiff 
Champaran, who was the real tenant. The 
sum of Rs. 204-6-0 shown against the entry 
“No. 1 Laiu Babu Lane 1340 B. S. from 
Sraban to Pous,” relates to arrears of rent 
for that period in respect of this holding. 
Exhibit 26 (a) which is the account in the 
name of Maheshi Lal in the “Thoka or 
Tenants” book of the defendant, kept by 
his officer Tarapada Chatterji shows that 
this sum of Rs. 204-6 0 was in fact due and 
owing. Rut the plaintiff denies that he had 
anything to do with this holding, or that 
he was liable for rentin respect of it. The 
question is whether the real tenant was the 
plaintiff Champaran, or this man Maheshi 
Lal, and on this question I do not think 
there are sufficient reasons for disbelieving 
the evidence of the defendant and of his 
officer Tarapada. Their testimony finds 
support jn the evidence of the witnesses 
Sushila Bala, who has deposed about a 
subsequent transaction in connection with 
this land, and of one Sudhir Chatterjee who 
acted as a broker in connection with that 
transaction The version of that transaction 
which is advanced on behalf of the defend- 
ant is as follows: 


Champaran decided to sell the structure 
which stood on this land, and Sushila Bala 
Dassi was anxious to invest some money in 
bustee property. The parties were brought 
together by the broker Sudhir Chatterjee. 
It was eventually settled that Sushila 
would pay an inclusive sum of Rs. 1,400, 
which would cover the price of the structure, 
all movables appertaining to it, the right 
to receive arrears of rent from tenants in 
the bustee, and would also embrace the 
landlord’s mutation fee. On January 16, 
1933, the plaintiff Sushila and Sudhir went 
to Tarapada Ohatterjee and a sum of 
Rs. 1,400 was paid by Sushila to the plaint- 
iff, who handed it over to Tarapada, with 
the request that he should keepit deposited 
in his safe for a few.days. Sushila did not 
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get a receipt, but admittedly she obtained 
mutation of her name in the landlord's 
books on January 79: see Exs. 25 (a) and 
26 (a). On January 16, she became the 
owner of the structure which Champaran 
was selling, and that she was recognized as 
the tenant of the land upon which that 
structure stood appears from Ex, 26 (a) 
which contains an entry showing that she 
paid Rs. 35-10-0 as rent for the month of 
Magh. Itwas not till January 29, that the 
payment of Rs. 1,400 was entered in the 
cash book. That entry, Ex. 25 (a), runs as 
follows: 

“Thro’ Sushila Bala Dassi sale proceeds on account 
of tiled hut standing in the name of Mahesi Lal Jain 
at No. 1, Latu Babu Lane, kept in deposit 
.. KB, 1,400.” 

The mutation fee wasto be Rs. 200 and 
credit for this amount was given in an 
entry in the cash book dated February 27, 
which is Ex. 25 (d). This entry shows 
also the crediting of Rs. 204-6-0 the rent 
from Sraban to Pous 1340 in respect of 1, 
Latu Babu Lane. The broker was paid 
Rs. 30, and this payment is entered under 
date January 18, in Ex. F. It is, therefore, 

‘abundantly clear that the items of 
Rs. 201-6-0 and Rs. 200 were entered in the 
defendant's books on February 27, 1934, and 
the item of Rs. 30 on the debit side of Ex.7 
under the head No. 1, Latu Babu Lane, as 
well as the credit entry of Rs. 1,400, on the 
left hand side of that document are con- 
tained in earlier entries in those books, 
The explanation of these entries offered by 
Tarapada Chatterjee has been strenuously 
assailed. 


As already stated, on behalf of the plaint- 
iff, it has been denied that he was the real 
tenant of the land which stood in the name 
of Maheshi Lal. It is also denied that he 
was the owner of this structure, or that 
he sold it to Sushila. The fact that the 
payment of Rs. 1,400 was not entered in 
the cash book on January 16, on which 
date according to Tarapada that payment 
was made and the fact that Sushila got 
no receipt for it, have been commented on. 
Mr. Bose, on behalf of the plaintiff, bas 
argued that the evidence of Tarapada, 
Sushila and the broker Sudhir is dis- 
erepant and improbable, and itis not sup- 
Ported by contemporaneous entries in the 
defendant's books. He has also relied 
strongly cn a dorument which purports to 
be adeed of conveyance 
in question by Maheshi Lal in favour of 
Sushila, in which Champaran signed as a 
witness. This document was not executed 
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till May 15, 1934, and the consideration 
for the sale is expressed as Rs. 500. Ac: 
cording to Mr. Bose, it proves that what 
really happened was that Maheshi Lal sold 


this tiled hut to Sushila for Rs. 500 on May 
15. i 


The explanation offered on behalf of the 
defendant is that though the conveyance 
was in contemplation at the time when the 
sale took place, as will be seen from 
the date on which the stamps on the docu- 
ment were purchased, its execution was 
postponed because Maheshi Lal was away. 
As regards the figure mentioned as the 
consideration, it is contended that this 
relates only to the structure, and does not 
include the other rights which passed with 
the sale, e. g. the movables, and the right to 
receive arrears of rent from the tenants in 
the bustee, As against this, Mr. Bose has 
pointed out that the entry Ex. 25 (a) refers 
to the sale proceeds of the tiled hut, and 
says nothing about movables and other 
tights. 1 have given the most careful 
consideration to Mr. Bose's vigorous argu- 
ment, but I do not think it is sufficient 
to justify me in rejecting the testimony 
of Tarapada, Sushila and the broker 
Sudhir as to the nature of the transaction 
and the way in which it was effected. The 
manner in which Sushila and Sudbir gave 
evidence was satisfactory, and the de: 
meanour of Tarapada was that of a. wit- 
ness of truth, but I got the impression that 
he isalazy man. In my Opinion, the fact 
that some entriesin the books are not go 
careful as they might be, as also the fact 
that some of them were not made on the 
exact date when tbe transactions which 
they evidence tcok place, were due to 
sheer indolence on his part. Upon the 
fullest consideration of the evidence and of 
the arguments addressed to me upon this 
question, I am constrained to hold that the 
plaintiff was the real tenant of the holding 
at No. 1 Latu Babu Lane and that Maheshi 
Lal, who, it is to be observed, has not 
been called as a Witness, was a mere be- 
namidar of Champaran. I am, therefore, 
unable to say that the sale of Sushila and 
the payment of Rs. 1,400 did not take 
Place on. January 16,1933, and in the 
manner described by the defendant's wit- 
‘esses. hs 


Two more debit entries in Ex. 7 remain 
to be considered. One ig “payment to 
officers Ks. 30" and the other is “oje Rame: 
swar Tewari Rs. 75.” As regards the 
former item, it is stated that it relates to 
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a remuneration which it is customary to 
pay to the landlord's officers for their labour 
and trcuble when tenancies are granted, 
and that this payment is never entered in 
the books of account. As regards the latter 
item, the explanation offered on behalf of 
the defendant is as follows: The defen- 
dant obtained a decree for rent against one 
Hari Dasi Dassi who was the tenant ofa 
holding at No. 1 Latu Babu Lane, and a 
tiled hut structure belonging to Hari Dasi 
was sold in execution of that decree, and 
was purchased by the defendant himself. 
Thereafter the plaintiff agreed to purchase 
it from the landlord for a sum of Rs, 240, 
and paid a deposit of Rs.100. The trans- 
action is evidenced by Ex. 18 (d), which 
is an entry in the cash book dated Febru- 
ary 27, 1933, and which runs as follows; 


“Qredited to No, 1 Latu Babu Lane Account 
‘Rs. 100 thro Champaran Jain Re: the house of 
Hari Dasi Dassi at No. 1 Latu Babu Lane, was 
bid for and purchased khas (for the estate) at an 
auction sale and settlement of the said house was 
made at Rs, 210 being the decretal amount with 
costs. Received this day towards the said amount 
Rs, 100.” 

Thereafter the plaintiff sold the struc- 
ture to Rameswar Tewari, but remained 
liable to the landlord for the balance of 
Rs. 10, as also for a mutation fee of Rs. 40. 
Part of this liability was extinguished by 
a payment of Rs. 105 on July 29, 1933, 
which is entered in the cash book under 
that date, The entry which is Ex. 25 (e) 
is as follows: 

“Thro Rameswar J'ewarion account of hatchita for 
arrears of rent due from the tenant Hari Dasi Dassi 
taken from Champa Jal Rs. 105.” 


A sum of Rs. 75 was outstanding, and 
this is the last debt item on the right side 
of Ex.7. With regard to this transaction, 
the plaintiff admits that he purchased the 
structure from the defendant, but he main- 
tains that he soldit immediately to Rame- 
swar Tewari, and that he was not liable 
for the mutaticn fee, or for any other 
payment. The entry in the Oash Book 
Ex. 18 (d) quoted above, makes it clear 
that the plaintiff was liable to pay the 
landlord Rs. 240, in respact of this trans- 
action, and Isee no reason to disbelieve 
Tarapada’: statement that the plaintiff 
guaranteed the payment of the mutation 
fee as well. - 7 . 

If follows, therefore, thar the entries in 
the defendant’s books of account are not 
the result of any conjuring, but are 
genuine entries which correctly represent 
what had .bappened before February 22, 
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1934. That this must be so is manifested 
that the plaintiff signed 
Ex.7. In examination-in-chief the plaintiff 
first attempted to deny his signature on 
this document, and though eventually be 
had to admit it, it was with obvious 
reluctance that he did so (see Qs. 63 tu 67). 
He then proceeded to say that when he 
signed the document, the only writing 
which it contained were the credit entries 
on the left hand side of Rs. 200, Rs. 120 
and Rs. 1,400, and that all the other 
entries had been subsequently interpolated 
(see Qs. 531 to 557). An examination of 
the document itself convinces me that 
this is false. The plaintiff's signature 
appears not immediately below the entry 
of Rs. 1,400, but at the very bottom of the 
document, and all the writing in it has 
the clear appearance of having been made 
at one »nd the same time. Thais fortifies 
me in the conclusion that the inirmities, 
such as they are in the entries in the 
defendant’s books, were due to carelessness 
on the part of his servant Tarapada, and 
it makes it difficult for me to avoid the 
conclusion that the plaintiff is a thoroughly 
unreliable witness. That the plaintiff's 
repudiation of Ex. 7 is dishonest is sup- 
ported by another circumstance. His 
Thoka Account which is Ex. 26 (e) shows 
that the plaintiff made the following 
payments: 

“On Bysack 4, (April 17, 1934) Ra, 60; on Bysuck 14, 
April 27, 1934) Rs. 15; on Jaista 29, (June 12, 1931) 
Rs, 19-12-0; on Bhadra 7, (September 20, 1934) 
Rs. 111.” 

If the plaintiffs’ version of the state of 
his account as it stood on February 22 
were correct, it would have been quite 
unnecessary for him to make these pay- 
ments, as the sum to his credit would have 
been more than ample to meet them. As 
the plaintiff stands thoroughly discredited, I 
must accept Tarapada’s statement that out 
of the sum of Rs. 1,400, the plaintiff sib- 
sequently withdrew Rs. 200 which is the 
entry shown as "Less Cash” in the left-hand 
column of Ex. 7. 

Before parting from the facts of this 
case, there is one other matter to which 
reference should be made. It is in evi- 
dence that at some time prior to that at 
which the plaintiff decided to become the 
tenant of the plot at No. 81 Beadon Street, 
there had been negotiations between the 
landlord and a woman called Budhia who 
was desirous of taking a settlement of that 
plot. It was suggested to her that she 
should build on the land in accordance with 
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a certain plan, but she found it too expen- 
sive, and eventually did not enter into the 
tenancy at all. On behalf of the plaintiff 
it is contended that he was induced to 
build in accordance with the very plan 
which frightened Budhia away. Incidentally 
I should say that there is evidence to show 
that a plan originally submitted for the 
sanction of the Calcutta Corporation under- 
went subsequent modification, but this evi- 
dence is not very material. The point of 
importance in connection with the building 
plans, is that their preparation and sub- 
mission were the peculiar concern of 
another employee of the defendant, one 
Nagen, who has since died. 

On behalfof the plaintiff, Mr. Bose has 
argued that the whole question of the 
plaintiff building on this land was the 
subject-matter of negotiation which Nagen 
alone was conducting on the defendant's 
behalf. He bas invited me to draw from 
the aforesaid facts the inference that his 
client would never have consented to put 
up an expensive building of the kind 
which he eventually constructed but for 
the fact that this man Nagen, acting with 
the full authority of the defendant, had 
held out to the plaintiff an assurance of 
certain benefits, including security of 
tenure which were not extended to other 
tenants of bustee land. This point will 
arise for consideration if at all after some 
other questions have been determined. 

Mr. Bose has put the plaintiffs case in 
the following way: The document Ex. 8 
contains only some of the terms of the 
contract of tenancy, and ‘the plaintiff is 
entitled under proviso 2 of s. 92, Evidence 
Act, to give evidence of a separate oral 
agreement containing other terms which 
were not reduced to writing. The evidence 
of the plaintiff that the defendant had 
agreed to give him a 51 years’ lease should 
be believed. That agreement being estab- 
lished, either specific performance thereof 
should be granted-by directing the defen- 
dant to execute a lease for 51 years 
or in the alternative the defendant should 
be ordered to pay appropriate damages. 
Mr. Bose has in this connection contended 
that his client has not been guilty 
of any act or omission which would dis- 
entitle him to such relief, and that he 
has always beer ready and willing 10 per- 
form his partofthe contract. More parti- 


cularly I have been invited to hold that ° 


the plaintiff was not in default in res- 
pect of rent either in February 1935, 
when the first ofthe Small Oause Court 
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suits was instifuted, or in March, 1935, 
when the present suit was filed. It is 
pointed out that at the date of the hearing 
of this action, all arrears had been paid 
up, and it is argued that any default in 
respect of rent instalments which the 
plaintiff may in the past’ have made, has 
been either waived or acquiesced in; 

There is a second branch to Mr. Bose’s 
elaborate argument, and it is this: If the 
plaintiff does not succeed in proving the 
agreement for a lease for 51 years, he is 
at any rate entitled to be protected against - 
ejectment which is the real object the 
defendant is seeking to effect by means 
of the suit inthe Small Cause Oourt, upon 
the principles discussed in Ramsden v. 
Dyson (1), Cawdorv. Lewis (2) and Wilmot 
v. Barber (3). Mr. Bose has contended that 
his client is entitled to protection, þe- 
cause on allthe facts of this case, there is 
room forthe inference that the plaintiff 
expended money in putting up this build- 
ingin the belief that he would obtain a 
tenure of greater security than that of a 
monthly tenant, which belief was occas 
sioned by the defendant, and by the de-.- 
fendant’s other agent Nagen whois dead. 
Tt is doubtful whether the principle ine 
voked would at all apply except as an 
estoppel arising upon a representation of. 
fact within the meaning of s. 115, Evidence 
Act, but in any view of it I should say 
at once that no case of estoppel arises 
upon the pleadings. No word, act or 
omission of either the defendant or ‘of 
Nagen has been pleaded, but only the 
alleged specific verbal agreement for a 51 
years’ lease made on or about March 31, 
1933, between the plaintiff and the de- 
fendant, andthe argument cannot be enter- 
tained without permitting the plaintiff to 
make an entirely new and inconsistent 
case founded upon an imputation of con- 
duct, or upon the allegation of some 
other represantation made by the defend- 
ant, or made, by another person acting 
on the defendant's behalfand with his 
authority. It is by the alleged verbal agree- 
ment for a 51 years’ lease that the plaintiff's 
case must stand or fall. Here I may say 
that Mr. Bosshas cited the decision in 
Ariff v. Jadunath Majumdar (4) in aid of 
. (1) Q866) L R4 HL 129; 12 Jur.: (N s) 506; 14 W 
R 926; 149R R 548, 

(2){1285) 1 Y & O Ex, 427; 160 E R 174. 

(3) (1880) 15 Oh. D 96; 43 L T 95; 28 W R 911. 

(4) 58 IA 91; 131 Ind. Cas, 762; AIR 1931P O 
79; 58 O 1235; 60 M L J 538; 33L W 586;530 L J 


359; 15 R D 354;8 O W N 739; (1931) M W N 480; 
Ind. Ral. (1931) P © 154; 33 Bom, L F 943 (P 0). 
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the proposition that hisclient’s right to 
sue for specific performance of the agree- 
ment not being time-barred, he is entitled 
to ask at this stage for the executicn of 
a 51 years’ lease to protect him from 
the peril of ejectment, which the defendant 
is seeking to compass through the device 
of the suit in the Small Cause Court. 
In Ariffv. Jadunath Majumdar (4), how- 
ever, there was in fact a verbal agree- 
ment to granta lease, and the decision 
can insist the plaintiff only if the verbal 
agreement which he has set upcan be 
proved. 

The first question, therefore, to be deter- 
mined is whether the document Ex. 8, 
along with whicb should be read Ex. 9, 
amounts to a contract within the meaning 
of s. 92, Evidence Act, and whether it 
creates amonth to month tenancy. Both 
these documents speak ofthe fixing of a 
monthly rent, and the payment of a 
deposit of one month's rent in advance, 
and of the commencement of the tenancy. 
The terms of Ex.8 are practically identi- 
cal with the termsof Exs. 20, 21 and 24, 
which are documents granted by the 
defendant to the tenants of other holdings 
at No. 81, Beadon Street; and it is not 
. disputed that those tenanis are monthly 
tenanis. There is another document Ex. 23 
which is similar to these, except that it 
contains the expression monthly tenancy. 
Such facts, however, do not dispose of 
the question. If Exs. 8 and 9 do not, 
between them, express all the terms of the 
tenancy agreement into which the plaint- 
iff was entering, the existence of a 
number of similar documents which have 
been understood by other persons to be 
tenancy agreements of a particular-kind, 
is of little assistance. 

It is apparent, however, that Exs. 8 
and 9 are documents of little formality, 
and I amon the whole inclined to accede 
to Mr. Bose’s contention that his client is 
entitled under proviso 2 tos. 92, of Evi- 
dence Act, to give evidence to establish a 
separate oral agreement to grant a 51 years’ 
lease. See in this connection Cutts v. 
Brown (5) and Ambica Prosad Das 
v. J. C. Galstaun (6). The plaintiff's 
own testimony is the only evidence 
establish this fact, but, it is contend- 
ed that bis evidence is supported by pro- 
bability. He has invested his entire for- 
tune in the erection of a salid two-storeyed 
masonry structure, and this, it is said, no 

(5) 60 3%; 7CLR171, 

(6) 13 O°W N 326; 4 Ind. Oas. 85. 
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_5 cottahs, and he has paid a salami 


to. 
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man in his senses would do, except in 


the belief that he was gettinga building ° 


lease. At first sight there appears to be 
considerable force in this argument, but it 


has to be carefully examined in the light - 


of the proved and admitted facts. The 
plaintiff's dealings very strongly suggest 
that he is a speculator in bustee pro- 
perty. The defendant is the owner of land 
which has been let in a number of small 
plots at precisely the same rate of salami 
and rent, to people who have erected 
dwelling places thereon, each according 
to his own means and ability. Nota single 
one of these persons has been given any- 
thing more than a month to month 
tenancy. One of these tenants, Bidhu 
Mukhi, has been examined as a witness 
to prove that she, like the plaintiff, also 
erected a solid twoestoreyed masonry struc- 
ture upon her holding. She has stated 
that it cost her Rs. 4,000. 

It has been asserted, and this has not 
been denied, that the defendant has the 
reputation of being a Jandlord who never 
evicts his tenants. According to the plaint- 
ifs witness N. O. Roy Chowdhury, who 
is an engineer, the cost of his building 
would be about Rs. 17,489, andthe rents 
which he is’ receiving would be about 
Rs. 800 a month, which obviously repre- 
The 
value of this land is Rs. 4,000 to Rs. 5,000 
per cottah. The rent payable by the 
plaintiff is Rs. 111 per month for about 
1 
respect thereof of Rs. 222. It was argued 
by the learned standing Counsel that a 
building lease for a period of 51 years 
would not be granted at so low a rate 
of salami and rent, and such a lease 
would, in any event, provide for progres: 
sive rent, yet the plaintiff says that 
the defendant made no such stipulation, 
and that the rent was never to be enhanced, 
The probabilities in favour of the defend- 


-ants’ case more than balance those which 


are relied upon in support of the plaintiff's 
evidence. The plaintiff has, as I have 
already stated, been guilty of deliberate 
falsehood in connection with the settled 
account Hx.7, but that is not only false 
statement which he has made in this 
Court. In his written statement in the 
Small Cause Court suit the plaintiff pleaded 
a verbal agreement for a. registered 
lease, but did not describe it as a lease 
for 51 years. When confronted with 
that fact he at first strenuously denied 
baving filed a written statement at all, 
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» He ereh went to the length of denying 
knowledge of an averment regarding it 
contained in an affidavit affirmed by him- 
self on March 28, 1935. Again, when 
asked with reference to Exs. 8 and 9, 
whether he had signed a document on 
March 31, he resorted to evasion and cir- 
cumlocutioa (See questions Nos. 259 to 278). 
In answer to question No. 279 he said: 

“About the payment of Rs. 100. They might 
have got two letters made out. On one letter I 
was made to sign and they retained that, and 
the other letter might have been given to me." 

He was then shown Ex. 9 and was 
further questioned. Questions Nos. 225 to 
296. 

“Look at this document(shown receipt). 

It bears my signature. 

Do you know what is in it? 

I do not know that. 

Did you sign it 
was ? 

I made a payment of Rs. 100and I thought ..... 
.. that it was a receipt in respect of that pay- 
ment. 

That is what you thought? Yes, 

Now will you produce your receipt ? 

Yes, I will produce it. 

You see that document is stamped? Yes. 

Did you understand what the stamp was there 
for? It was a receipt in respect of Rs. 100 
and I knew that receiptsin respect of Rs. 100 
ought to bear a stamp. 

But you were not receiving ‘any money; you 
were paying money? I made a payment, and 
in respect of that this receipt was made out 
and I was made to sign, 

If you paid money to Sripathy then Sripathy 
would grant a receipt to you; you would not 
sign any document? Sripathy Babu ordered that 
this amount had been received, and a receipt 
should be granted. 

Granted to you, you mean? Yes. 

But why did you sign the document? He said 
that in respect of this payment you would have 
to signa like receipt. 

What for? You area man of business? I am 
a business man no doubt, but by erecting the 
house my everything has been ruined.” 


In my judgment itis extremely unlikely 
that the plaintiff would have signed Ex. 9 
except with full knowledge of the contents 
of ‘that document, as also of the contents 
of Ex. 8. There are cther passages in the 
plaintiff's evidence which show that his 
testimony is throughout marked by equivo- 
cation and a lack of candour. I can place 
no reliance on his story that he was pro- 
mised a lease for 51 years, and as thisis 
the only evidence offered to prove it, I 
must hold that it has not been established. 

This being so, itis unnecessary to enter 
into any ofthe other questions raised in 
argument. But before concluding I might 
perhaps saythat it follows from the find- 
ings of fact at which I have arrived, 
firstly that the plaintiff was not in any 


before you knew what it 
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way misled either by the defendant or by 
his officer Tarapada, and secondly, that 
the plaintiff himself committed a breach of 
the conditions of his tenancy when he 
defaulted in making monthly payments of 
his rent. This disposes of all the issues 
raised. The suit must be dismissed with 


costs. We 
D, Suit dismissed. 


OUDH CHIEF COURT 
Second Oivil Appeal No. 254 of 1937 
August 16, 1938 
Tuomas C.J. AND Zra-un Hasan, J. 
Dr. B. N. VYAS—Derenpant—APPELLANT 


versus 


Raja BARKHANDI MAHESH PRATAP 
NARAIN SINGH —PLAINTIFE— 
RESPONDENT 

U. P. Agriculturist’ Relief Act (XXVII of 
1934), ss. 2 (2), 33, 30—Case under s. 33—Plaintiff 
paying land revenue more than Rs. 1,000 and income- 
tax not exceeding local rate payable on his land— 
Whether an agriculturist—Promissory note execut- 
ed in 1932, renewed in1935—Suit under 9.33 for 
account—Promissory note of 1932, if can be taken into 
account, 

Under proviso (2) to s. 2 (2, U. P. Agricultu- 
rists’ Relief Act, it is not the payment of income- 
tax absolutely which takes away the effect of the 
first proviso, but in the case of a person belonging 
to cl. (a), only when the income-tax which he pays 
exceeds the local rate payable on the land which 
he holds. The proviso clearly shows that itis not 
the payment of income-tax irrespective of its 
amount that attracts the operation of that proviso. 

Proviso 2 to s, 2 (2) shows that it is not the 
actual payment of the local rate, but the amount of 
the local rate payable by a person that has to be 
considered under that proviso. : 

Where in a case under s. 33, U. P. Agricultu- 
rists’ Relief Act, a debtor pays more than Rs. 1,000 
ag land revenue and also pays an income-tax bat 
the amount of which does not exceed the local rate 
payable on his lands, he isan agriculturist within 
meaning of s. 2 (2). 

Section 30 of the U. P. Agriculturists’ Relief Act 
is wide enough to cover the case of an old debt renew- 
ed subsequently. 

Where a promissory note executed in 1932, ig 
renewed in 1935, anda suit is broughtunders. 33, 
U. P, Agriculturists’ Relief Act, claiming accounts 
in respect of both the promissory notes, the old 
debt under the promissory note of 1932, can be 
re-opened and account can be taken on that note 
also. Kesheira Nath Sikdar v. Harasukhdas Bal- 
kishendas (i), referred to. 

S. C. A. against the decree and the 
judgment, dated April 22, 1937, decided 
by the District Judge, Lucknow, modifying 
the decree passed by the Munsif, South 
Lucknow, on December 30, 1936. 

Messrs. Ram Prasad Verma, R.B. and 


S. S. Nigam, for the Appellant. f 
Messre. Niamatullah and Akhlaque 
Hussain, for the Respondent. 4 
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Judgment.—This is a defendant's 
second appeal against a decrees of the 
learned District Judge of Luck-ow, who 
modified a decree of the learned Munsif, 
South Lucknow, in the a suit brought by the 
plaintiff-respondent under s. 33 of the U. P. 
Agriculturists’ Relief Act. 


On January 12, 1932, the respondent 
borrowed a sum of Rs. 15,000 from the 
defendant appellant and executed a pro- 
missory note for the debt. On January 
10, 1935, tke promissory note was renewed 
by the executicn of another for a sum of 
Rs. 20,402 which sum included the princi- 
pal amount and interest, a portion of the 
interest having been remitted by the 
creditor. A suit under s. 33 of the U.P. 
Agriculturists' Relief Act was brought by 
the plainiiff praying that the defendant be 
ordered to render an account in respect of 
. both the promissory notes and that the 

amount due be declared after regulating 
interest under the U.P. Agriculturists' 
Relief Act. The suit was contested by the 
present appellant who did not admit that 
the plaintiff was an agriculturist and 
contended that the debt of 1932 having 
been paid off by the execution of the 
second promissory note by the plaintiff, 
account can only be taken on the second 
promissory note. 

The learned Munsif held that the 
plaintiff was an agriculturist and was, as 
such, entitled to reduction cf interest 
under the provisions of the Agriculturists’ 
Relief Act, but he was of opinion that 
the previous debt of 1932, could not be 
re-opened. As a result of his findings he 
gave the plaintiff a decree declaring that 
the amount due on the promissory note of 
January 10, 1935, upto the date of suit 
is Rs. 21,711-3-5. 


The defendant submitted to this decree 
but the plaintiff appealed and in appeal 
the learned District Judge, while upholding 
the trial Court’s finding that the plaintiff 
was an agriculturist, came to the conclu- 
sion that the provisions of the Agriculturists’ 
Relief Act required re-opening of the 
original debt and accordingly passed a 
decree fixing the rates of interest accord- 
ing to s. 380 of the Agriculturist’ Relief 
Act and modifying the trial Court's 
decree. 

The present appeal has been filed by 
the defendant against the learned District 
- Judge's decree and itis also prayed that 
whatever sum be held to be due to the 
appellant a decree for that amount be 
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passed in his favour unders, 33 (2) of, 
the Act. 

The first contention raised by the learn- 
ed Counsel for the appellant is that the 
respondent is not an agriculturist ag de- 
fined in s. 2 (2) of the Agriculturists’ 
Relief Act. A person who, in the Districts not 
subjectto the Benares Permanent Sattle- 
ment Regulation, !795, paysland revenue 
not exceeding Rs. 1,000 per annum is an 
Agriculturist under s, 2 (2) (a) and the 
first proviso to the section lays down that 
for the purpose of certain sections and 
chapters of the Actincluding Chapter V, 
an agriculturist means also a person who 
would belong to a class of persons 
mentioned in parts (a) to (g) of this sub- 
section if the limits of land revenue, 
lceal rates, rent and area mentioned in 
these parts were omitted. Section 33 
occurs in Ohapter V of the Act and though 
the plaintifi-respondent pays more than 
Rs. 1,000 as land revenue, he is to be 
deemed an agriculturist by virtue of thig 
proviso. The argument of the learned 
Uounsel for the appellant, however, is that 
though he is an agriculturist according 
to the first proviso, yet as he pays income- 
tax also he is again taken out of the 
category of agriculturists by the second 
proviso to s. 2(2). That proviso isas fol- 
lows:— 

“Provided also that no person shall be deemed 
to be an agriculturist if he is assessed to income- 
tax, which if he belongs to any of the classes (a) to 
(e), above, exceeds the local rate payable on the 
land which he holds, or, if he belongs to class <f) 
above, exceeds5 percent.of his rent, or, if he 
belongs to class (g) above, exceeds Rs. 25.” 

We are unable to accept the argument 
of the learned Counsel. Itis not to our 
minds the payment of income-tax absolu- 
tely which takes away the effect of the 
first proviso, but in the case of a person 
belonging tocl (a), only when the income- 
tax which he pays exceeds the local rate 
payable on the land which he holds. The 
proviso clearly shows that it is not the 
payment of income-tax irrespective of its 
amcunt that attracts the operation of that 
proviso. Tnat paymentis qualitied by the 
words: 

“which, if he belongs to any of the classes (a) to 
(e) above, exceeds the local rate payable on the 
land which he holds, ete, etc.” 

Now let us see if the income-tax paid 
by the plaintiff-respondent does or does 
not exceed the local rate payable on the 
zemindari which he holds. 

Section 109 of the District Boards Act 
of 1922 repeals s. 3 of the United Pro- 
vinces Local Rates Act, 1914, and pro- 


. As the amount of 
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idees: 

“(1) The District Board of any District may, by 
notification in the Gazette, impose in any local 
area within the District not subject to the Benares 
Permanent Settlement Regulation, 1759, a rate to 
be levied in respect of each estate within such 
local area and to beassessed ata prescribed amount 
not exceeding €4 per cent. upon the annual value 
of the estate.” 

“Annual value" is defined in section of 
the Local Rates Act cf 1914 as double 
the amount of the land revenue for the 
time being assessed upon an estate where 
the settlement of the land revenue is 
liable to periodical revision. Notification 
No. 250-1-243, dated January 29, 1915, 
contained in the District Board Manual, 
Vol. 1, p. 159, shows thatin Oudh for the 
District of Lucknow the local rate was 
fixed at Rs. 4-12 per cent. per annum 
upon the annual value of the estate. So 
far asthe khewats on the record show, 
the land revenue that the respondent 
pays comes to about Rs. 26,646. The 
annual value of his estate therefore comes 
to Rs. 53,292 and thelocal rate at Rs. 4-12 
per cent. on this value is about Rs. 2,531. 
income-tax which the 
respondent paysis Rs, 1,591-8 only. it is 
clear that the income-tax does not exceed 
the local rate payable by him, and the 
second proviso does not prevent his being 
classed as an agriculturist 

It was argued that there was no evidence 
onthe record to show the local rate which 
the respondent pays but proviso 2 quoted 
above shows that itis not the actual pay- 
ment of the local rate, but the amount 
of the local rate payable by a person 


that has to be considered under that 
proviso. We are, therefore, of opinion 
that the Courts below were perfectly 


right in holding that the plaintiff-respond- 
ent is an agriculturist. 

The next point urged on behalf of the 
appellant was that the original debt of 
1932 was extinguished by the renewal of 
the promissory notein 1935 and that there- 
fore it could not be taken into account in 
the present suit. We are unable to accept 
this argument also. It was held in Kshetra 
Nati Sikdar v. Harasukhdas Balkishendas 
A. I. R. 1927 Cal. 538 (l) that where a 
creditor has not been actually paid but 
he takes a renewed bill or promissory 
note for his debt in order to give time 
to the debtor and receives some considera- 
tion by way of increased interest or other- 
wise for his forbearance, it could hardly 


9 A IR’ 1987081 538; 102 Ind. Oas. 871; 45 0 L 
J 233; 31 O WN 703. 
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be said that the old debt had been paid 
off by the acceptance of the renewed 
bill. Moreover, 8. 30 of the Agriculturisis 
Relief Act is wide enough to cover the 
case of an old debt renewed subsequently. 
Sub section (1) of that section provides:— 

“Notwithstanding anything in any contract to 
the contrary, no debtor shall be Liable to pay in- 
terest on a loan taken before this Act comes into 
force at a rate higher than that specified in Sch. III, 
for the period from January 1, 1930, till such date 
as may be fixed by the Local Government in the 
Gazette in this behalf,” 

The loan of 1932 in question was taken 
before that Act came into force and there 
appears to us no reason why it should 
be covered by s, 30(1). Further, there is 
in our opinion much force in the re- 
mark of the learned District Judge that 
when sub's. (2) of s. 30 authorizes a 
Court to reopen a debt which has cul- 
minated in a decree of Court, it is only 
reasonable to suppose that s. (1) autho- 
rizes the re-opening of an old debt which’ 
comes under that sub section. 

Both the grounds urged before us there- 
fore fail and we dismiss this appeal with 
costs. 

As the learned Counsel for the appel- 
lant has asked us to pass a decree in 
the appellant’s favour, we order that a 
decree for the amount due to the appel- 
lant be passed in his favour payable by 


the plaintiff-respondent four equal six 
monthly instalments, to be due in 
November and May beginning from 


November 1938. In case of default about 
any two instalments, the whole will at once 
be due. A charge over the plaintiff res- 
pondent’s immovable property will be 
declared in favour of the defendant-ap- 
pellant. The appellant will get costs on 
the amount decreed in his favour, including 
the court-fee that he will pay under Act 
IX of 1937. Defendants will get interest 
from date of suit up to this day at 63 


per cent. and future interest at 34 per 
cent. per annum. 
8 Appeal dismissed 





RANGOON HIGH COURT 
Second Oivil Appeal No. 141 of 1937 
August 6, 1937 
o MAOKNEY, J. 
KONG HIP LON & Oo.—AprELLaNt 
7 versus 
C. A. M. A. L. FLRM—Rasponpent 
Limitation Act (IX of 1908), s. 5—-Counsel filing 
appeal on behalf of client—Signature on power-of- 
attorney doubted—Court directing personal appear- 
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ance of client—Client not attending on ground of 
personal inconvenience—After final hearing agent 
of client asking permission to sign power-of-attorney 
—Court disallowing on ground that it would defeat 
provisions of Limitation Act—Appeal dismissed 
under O. XLI, r.17, Civil Procedure Code (Act V 
of 1908)—Court held could direct personal appear- 
ance—Personal inconvenience held not sufficient ground 
under s. 5. 

In an appeal filed by a Counsel on behalf of one 
S, the signature on the’ power-of-attorney was 
doubted. The Counsel filed certain affidavits the 
purport of which was that this power-of-attorney had 
been signed by Ain blank at the time he started 
the litigation, that he had handed the paper bear- 
ing his signature tohis duly appointed agent W 
and that it was W who had engaged him. Doubt- 
ing this the District Judge directed the appearance 
of A in order to find out whether he hadin fact 
granted this power-of-attorney. S did not appear. 
After final hearing W asked the Court that he 
might be allowed to sign the power-of-attorney. 
The Court did not allow it at that stage as it would 
defeat the provisions of the Limitation Act, The 
Court accordingly dismissed the appeal under O, XLI, 
r. 17, Oivil Procedure Code : 

Held, that the Court could, in order to satisfy 
itself as to the genuineness of the signature, direct 
the personal apperance of S; 

Held, alsothat the non-appearance of Son the 
ground of personal inconvenience was not 4 reason- 
able cause within the meaning of s. 5, Limitation 
Act. Shambhu Nath v, Badri Das (1), distinguish- 


ed 

S. CO. A. against the decree of the 
District Court, Toungoo, in ©. A. No. 52 
of 1936. 

Mr. J. R. Chowdhury, for the Appellant. 

Mr. E. Hay, for the Respondent. 


Judgment.—In Civil Miscellaneous Case 
No. 2 of 1936 of the Sub-Divisional Court of 
Toungco, Kong Hip Lon and Company by 
its partner Ah Soon made an «pplication 
against C. A.M. A. L. Chettyar lirm for 
restitution in respect of certain properties 
sold in execution proceedings of the Court. 
This application was dismissed by the 
Sub Divisional Court and Mr. S. Ghosh, a 
Pleader, then filed an appeal on behalf 
of Kong Hip Lon and Co. in the District 
Court of Toungoo. Mr. Ghosh signed the 
memorandum of appeal and produced a 
power which purpcrted to have been signed 
by Ah Soon. Inthe course of the hearing, 
the respondent Chettyar firm questioned 
the signature on the power of attorney. 
The Court then directed that the appel- 
lant himself, that is to say, Ah Soon, 
should appear in Court. Mr. Ghosh was 
unable to secure Ah Sgon's attendayce 
although many opportunities were given to 
him to do so. At length it being quite 
clear that the appellant would not attend 
Court, the District Court passed orders. 
Mr. Ghosn had filed certain affidaviis, the 
purport ðf which was that this power-of- 
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aitorney had been signed by Ah Soon in 


‘blank at the time he started the litigation, 


that he had handed the paper bearing his 
signature to his duly appointed agent Ah 
Woon and that it was Ah Woon who had 
engaged, Mr. Ghosh. Ah Woon appeared 
after the final hearing but before orders 
were passed on February 5, 1937, the 
appeal having been originally filed on 
September 25, 19.6, and asked that he might 
be permitted to sign Mr. Ghosh's power of- 
attorney. The learned District Judgé in 
his order says that he required the appear- 
ance of the appellant in order to find out 
whether the appellant had in fact granted 
this power-ofaltorney in favour of Mr. 
Ghosh: the appellant having been ordered 
to appear but having failed to do sọ, he 
must dismiss the appeel under the provi- 
sions of O. XLI, r. 17; he could not allow 
Ah Woon now to sign Mr. Ghosh's power- 
of-attorney because to do so would be to 
defeat the provisions of the Limitati n 
Act. The learned Judge pointed out that 
unless the appellant appeared he could not 
be sure whether he had signed the power or 
not and he considered that the only way in 
which this problem could be solved was by 
Ah Socn’s appearance in Court to answer 


the questions put to him in regard thereto,’ 


Owing tothe appellant’s failure to appear, 
the learned Judge was unable to hold that 
Mr. Ghosh’s appearances were appearances 
by the appellant. The learned Judge ac- 
cordingly dismissed the appeal “under 
O. XLI, r. 17, Civil Procedure Code”. Against 
this order Kong Hip Lon and Oo. by is 
partner Ah Soon has tiled this appeal. 

The power-of-atiorney which bas been 
given to the learned Counsel for the appel- 
lant is signed by Ah Woon authenticating 
the original signature of Ah Soon, but Mr. 
Chowduury informs the Court that this 
power is also one of the powers signed in 
blank by Ah Soon. As Mr. Hay who 
appears for the respondent points out, Mr. 
Chowdhtry originally appeared in the Sub- 
Divisional Court and consequently was entit]- 
ed to appear in this Court without producing 
another power. It seems that the reason 
for Ab Soon’s reluctance to appear in Court 
is that he has reason to believe that the 
respondent firm will take proceedings 
against him with a view to executing 
decrees which it holds against him. It ig 
very difficult to understand why Ab Woon, 
the agent of Ab Soon in Toungoo, did not 
sign Mr. Ghosh’s power from the outset; 
but ihe fact remains that he did not sign 
it, although it issaidthat he is the person 
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who actually engaged Mr. Ghosh. Actually 
el de not myself see why Ah Woon could 
not use those forms signed by Ah Soon 
if indeed they have been signed by Ah 
Soon, in the same way as Ah Soon himself 
could use them seeing that Ah Woon is a 
properly constituted attorney of Ah Soons. 
It seems, however, that ihe District Court 
doubted that Ah Woon had engaged Mr. 
Ghosh, desired to be satisfied as to the 
genuineness of Ah Soon’s signature, and 
felt that it could not be so satisfied, and 
could not be satisfied that Ah Soon had 
asked for Mr. Ghose to be engaged unless 


`~ Ah Soon himself appeared in Court: and 


it cannot be said that the learned District 
Judge was not entitled to hold this opinion. 
If he held this opinion it seems to me that 
he was within the law in requiring the 
personal attendance of the appellant. 
Order III, r. 1, Civil Procedure Code, ex- 
pressly provides for the case of the Court’s 
directing that a party who had put in an 
appearance by an agent should appear in 
person. The only reason advanced for the 
failure of Ah Soon to comply with the 
order of the Court is that it did not suit 
his convenience to appear, and that is 
surely not a sufficient reason. Similarly 
in asking the Court to utilize the provisions 
of s. 5, Limitation Act, Ah Soon is really 
asking the Court to do so simply to suit his 
convenience, so that he should not be oblig- 
ed to attend Court in person. Thisis surely 
not a reasonable cause for employing s. 5, 
Limitation Act. There is no reason why 
the Court should make itself an accomplice 
of Ah Soon's intention to keep out of the way 
of the process of the law. 

It has been strenuously argued that the 
Court-was bound to recognize Mr. Ghcsh 
asa duly appointed agent of Ah Soon's in 
virtue of the fact that he was engaged by 
Ah Woon who held authority to do so: 
but this promise has not been established. 
The law requires that Mr. Ghosh must 
hold a power-of-attorney authorizing him 
so to act, and the District Court in the 
absence of the appellant was unable to find 
that Mr. Ghosh had such authority. 

I was referred to the casein Shambhu 
Nath v. Badri Das (1). In this case two 
Pleaders filed an appeal on behalf of a 
client; but after they had done so, it was 
discovered that their vakalainamah, though 
duly accepted by both, did not contain 
their names in the body of the document. 
After many months, a fresh vakalainameh 

(1) 43 A 302; 61 Ind. Cas. 410; A IR 1921 AJI, 210; 
19 ALJ 183, 
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was filed with a petition by the client 
stating the facts and praying that the 
memorandum of appeal might be taken as 
having been presented on the date of the 
filing of the fresh vakalatnamah and the 
delay excused under s. 5, Limitation Act. 
The Court nevertheless dismissed the appeal. 
It was held that this was a reasonable 
case in which the Court should have exercis- 
ed its discretion under s. 5, Limitation Act. 
Tt was also doubted whether the Court was 
right in refusing to recognize the original 
1ekalatnamah. 

It appears to methatthe circumstances 
of that case are very different from those 
in the present. The omission was a very 
insignificant omission and did not in reality 
affect the validity of the power. In the 
present case the whole question is whether 
the appellant Ah Soon who purported to 
be making the appeal had in fact authorized 
Mr. : Ghosh to appear for him. To hold- 
that the District Court was wrong would 
be tohold that the District Court ought to 
have accepted the statement of Ah Woon. 
that it was he actually who engaged Mr. 
Ghosh, although Ah Soon purported to 
have signed the power-of-attorney, and 
that Ah Woon's engagement of Mr. Ghosh 
was a proper authorization enabling Mr. 
Ghosh to appear for Ah Soon; and it ought 
not to have insisted on the appearance of 
the appellant. It may be that some other 
Judge might not have thought it necessary 
to insist on the appearance of the appellant, 
but as I have already remarked, the learned 
District Judge had the discretion to require 
the appearance of the appellant and the 
appellant failed to appear at his own risk. 
He had his private reasons for not appear- 
ing, and he thought that they were more 
potent than the danger of losing his appeal. 
It seems to me that he must abide by that 
choice and he cannot now complain of the 
consequences of his failure to appear. For 
these reasons this appeal is dismissed with 
costs, Advccate’s fees two gold mohurs. 


D. Appeal dismissed. 


teem 


OUDH CHIEF COURT 
Second Rent Appeal No. 46 of 1936 
August 4, 1938 
ZISUL Hasan, J. 
RAM, NARAIN-—DEFENDANT— APPRLLANT 
° versus 
Pandit CHANDRA SEKHAR—PLAINTIFF— 
RESPONDENT 
Oudh Rent Act (XXII of 1886), s, 19-4—Fall in 
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prices, if agricultural calamity within meaning of 
s. 19-A—U. P. Government Notification No, 4308-I-B 
(Revenue (bò Department’, dated October 28, 1932, 
has no legal basis—Rent suit—Defendant, if entitled 
to remissions made under Notification. h 

A fallin prices cannot be said to be an agricul- 
tural calamity within the meaning of 8. 19-A, Oudh 
Rent Act; in fact it is just the reverse as prices 
fall when the production is abundant. 

U. P. Government Notification No. 43098-I-B, (Re- 
venue (b) Department), dated October 28, 1932, has 
no legal basis, and in a rent suit, the Chief Court 
cannot hold that the defendant is legally entitled to 
remissions claimed by him on account of slump in 
prices. under such notification. The defendant cannot 
succeed unless he shows that he is by law entitled to 
the remissions claimed by him. Mohammad Abdul 
Qaiyum v. The Secretary of State for India in 
Council (1), referred to. 


S. R. A. against the order of the Dis- 
trict Judge of Unao, dated May 2, 1936. 

Mr. Gaya Prasad Srivastava, for the 
Appellant. 

Mr. S. C. Das, holding brief of Mr. 
Radha Krishna, for the Respondent. 


, dSudgment.—The facts of the case have 
keen given in my order, dated January 
23, 1938, by which the following three 
issues were remitted to the Court of the 
District Judge for findings :— 

l. Were the remissions claimed by the 
defendant in the present case under s. 19-A 
of the Rent Act ? 

2. If the above issue be foundin the 
negative, were the remissions made by 
executive authority, and if so, what was 
that authority and what were the condi- 
tions, if any, attached to the remissions, 
and for what period were the remissions 
granted ? 

3. Was the defendant a tenant of the 
land in question from before 1339-F. 
or was he a new tenant from that 
year ? 

The finding of the learned District Judge 
on Issue No. 1 is that the remissions 
claimed by the defendants were not made 
under s 19-A of the Oudh Rent Act. This 
finding is objected to by the learned 
Counsel for the appellant, but I consider 
there is no force in his objection. The 
remissions in question were admittedly 
made on acccunt of slump in prices. 
Section 19 A of the Oudh Rent Act autho- 
rises the Local Government or any authority 
empowered by it in this behalf to remit 
orsuspend land revenue, and the Oollector 
to remit rent, only on the ground of an 
agricultural calamity ; but a fall in prices’ 
cannot be said to be an agricultural 
calamity. In fact it is to my mind just 
the reverse as prices fall when the pro- 
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duction is abundant This finds support 
from the very Notification of the Goverment 
No 4308/I.B (Revenue (b) Department) 
dated October 28, 1932, relied on by the 
Counsel for the appellant himself in which 
it is said :— 

“He (the Governor-in-Council) recognizes that 
the action which Government were compelled to 
take last year was not covered by any provision 
in the existing Jlaw............... The law was not 
framed to meet such a petition as has arisen 
from the recent severe fall in price. Section 73 
of the Agra Tenancy Act, and s. 19-A of the 
Oudh Rent Act were designed for such visitations 
as scarity or flood which affect production,” 

On the second issue the learned Judge's 
finding is that the defendant has failed to 
prove under what authority rents were 
remitted or what were the conditions, if 
any, attached to those remissions. The 
learned Counsel for the appellant relies 
on the resolution of the Local Government 
referred to above by which they accepted 
the recommendations of the Rent and 
Revenue Committee appointed by them but 
as the recommendations of the committee 
or the action of the Local Government 
had no legal basis, this Court, [ am afraid, 
cannot hold that the defendant is legally en- 
titled tothe remissions claimed by him. 
In a recent case of the Allahabad High 
Court, Mohammad Abdul Qaiyum v. The 
Secretary of State for India in Council, 
(1937 A. L. J., 1396 (1), also the question 
arose whether the remissions were or 
were not in accordance with law and 
m learned Judges who decided the case 
said :— 

“The remissions were either in accordance wi 
s. 73 of the Act (Agra Tenancy Act) or they baie 
not. Iu the former case the suit (of a landholder 
for a declaration that the defendant, the Secretary 
of State for India in Council was not legally 
empowered to interfere with the rates of rent 
settled between him and his tenants) ig barred 
by s. 74 and in the latter case the plaintif was 
entitled to treat the remission as ultra vires 
and to realise the rents payable by the tenants 
by means of suits ignoring the remissions 


notified by means of slips issued by th 
Authorities.” daga 


The defendant cannot, in my opinion, 
succeed unless he shows that he is by 
law entitled to the remissions claimed 
by him. 

The question whether or not the appel- 
lant was a tenant of the land in question 
from before 1339-F is immaterial in view 
of the findings of Issues Nos. 1 and 2 
which I accept. 

The learned District Judge was, to my 


(1) (1937) AL J 1396: 174 Ind Cas. 505; A I R 
1938 All. 158; 1938 R D274; (1938) A LR 2388 TL, 
R (1938) All, 114; 10 R A 588, 
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mind, right in giving the plaintiff-respon- 
* dent a decree for the amount claimed and 


I dismiss this appeal with costs. 
8. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Miscellaneous Application No. 30/0 
of 1937 
June 13, 1938 
Mir AHMAD, J. 

In the matter of KHATTAR ELECTRICAL 
ENGINEERING ann GENERAL SUPPLY 
Co,, Lro., DERA ISMAIL KHAN 

Companies Act (V1I of 1913), ss. 55, 81—Share- 
holders deciding by resolution toreduce capital of 
company — Application under s. 55 for sanction 
Company held entitled toreduce capital — Resolution 
relating to it held not ultra vires — Principles ap- 
plicable to application for sanction. 

On December 2], 1936, a notice was issued for the 
meeting of the share-holders ofa private limited com- 
pany tobe held on December 30, 1936. The notice pur- 
ported to call an ordinary general meeting of the 
share-holders. Amongst others the following item was 
on the agenda; (6) Definite proposal by the ehair- 
manof the company regarding the reduction of 
assets and capital of the company for consideration.” 
Hight out of the nine share-holders of the company 
were present at this meeting. The ninth had 
died before the notice was issued and his legal 
representatives had not yet obtained a succession 
certificate in order to entitle them to take part inthe 
proceedings, An objection was taken that the balance- 
sheet, which was also to be considered at the meeting, 
had not been properly circulated. As a result, the 
meeting was adjourned to February 21, 1937. An- 
other notice was issued on February 6, 1937, to con- 
vene the adjourned meeting on February 21, 1937. 
In this notice the meeting was designated as an 
axtraordinary general meeting of the share-holders 
of the company. Practically the same agenda was 
repeated. The same eight share-holders were present 
at this meeting. One of the share-holders, however, 
walked out soon after because he raised an objection 
tothe balance sheet and wanted the objection to be 
recorded but the chairman would not doso. The 
remaining share-holders continued the meeting. By 
a notice dated February 23, 1937, another extra- 
ordinary general meeting of the share-holders was 
called for on March 10, 1937. It was summoned in order 
to contirm the reduction of capital agreed upon by 
the meeting of February 2], 1937. The reductions 
proposed were confirmed subject to the sanction of 
the Court of the Judicial Commissioner. An ap- 
plication under s. 55, Companies Act, was presented 
to the Judicial Commissioner's Court for giving the 
required sanction. It was contended that 21 days’ 
notice as required by s. 81 (as amended) not having 
been given, the meeting of February 21 was not 
validly held and the resolutions passed there were 
ultra vires : 

Held, (1) the meeting of December 30, 1936, 
was regularly called because seven days’ notice was 
given for it and this was all that was required to be 
done by the law then in force (6.81 of the old Act 
read with Art. 63 of the Articles of Association of 
the Company); (2) that the meetingof February 21, 
1937, was clearly a continuation of the meeting of 


17710 


December 30, 1936, because the latter meeting had 
been validly adjourned to the former date under 
Art, €7 of the Articles of Association of the Company; 
(3) that the fact that-s. 81, Companies Act, was 
amended in the meantime had no effect on the meet- 
ing of February 21, 1937, so far as the procedure for 
convening it was concerned, and (4) that the resolu- 
tions passed at the meeting of February. 21, 1937, 
were therefore in order. The argument that the 
meeting of December 20, 1936, was summoned as an 
ordinary meeting and was therefore not one called 
under s. 8lof the Act had no substance init. The 
agenda clearly indicated the object of the meeting 
and the share-holders understood full well that they 
had met to consider the reduction of capital. No 
objéction was raised at the meeting on the ground 
that it was an ordinary meeting and not an extra- 
ordinary meeting. It followed that the omission to 
name it as an extraordinary meeting in the notice 
dated December 21, 1°36, had no importance at all 
and did not vitiate the proceedings. The meeting 
of March 10, 1937, would have been necessary if the 
old Act remained in force, but the old Act was 
no longer the law when the meeting of February 21, 
1937, was held. Consequently the confirmatory meet- 
ing was unnecessary, and the logical resuli was that 
the decision of the meeting of February 21, 1937, 
became final on that very day. | 

Conduct of the company inthe matter of lending 
money to share-holders, criticised. Neuschild v, 
British Equitorial Oil Co. (1), Subramania Iyer v. 
United India Life Insurance Co., Ltd. (2), Allenv. 
Gold Reefs of West Africa, Lid. (3), Henderson v. Bank 
of Australia (4)tIn re Express Engineering Works, 
Lid. (5), In re Oxted Motor Co. (6) and Browne v. La 
Trindad (7), relied on. 

Where a company presents an application under 
s. 59, Companies Act, to the Court for sanction toa 
proposal relating to a reduction of theshare capital 
of the company, the principlesapplicable are; —1, That 
the company has the power to reduce its capital much 
more so ifthe power is conferred by the Articles of 
Association. 2, Subject to confirmation by the Court 
which is the safeguard of the minority, the question 
of reducing capital is a domesticone for the deci- 
sion of the majority, 3. The company is to determine 
the extent, the mode and incidence of the reduction, 
4. The company may reduce the share capital of all its ` 
share-holders pro rata or may reduce the shares 
of any individual share-holder or any class of 
share-holders wholly or in part, 5. That the Court 
has to see that interests of the minority have 
been protected and no unfairness has been 
shown to it. 6. That in doing so the Court should 
keep in view the consideration that the decision has 
been arrived at by business men who are fully cogni- 
sant of their necessities and are the best custodians 
of their interest and ehould, therefore, be slow to in- 
terfere. 

{English case-law relied on}. | | 

Mr. Beli Ram, for the Petitioner. 
Mr. Jiwan Lal Kapur, for the legal re- 


presentatives of Rcchi Ram Khattar. 


Order.—Tke Khattar Electrical Engi- 
neering and General Supply Co., Ltd., Dera 
Ismail Khan, is a private limited liability 
company. It was first founded by R. B, 
Rochi Ram Khattar and about the year 
1921-22 it was-decided to convert it into 
a limited liability company. R. B. 
Rochi Ram alleged that he had borrowed ten 
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lakhs for initiating the concern and there- 
fore wanted to transfer it to the company 
for that sum. It appears that the persons 
who agreed’ to take shares were not pre- 
pared to pay that amount. Consequently a 
reference to arbitration was made to which 
R. B. Rochi Ram Khattar and the proposed 
share-holders of the new company were 
parties. The arbitrator, R. S. Gopi Chand, 
valued the assets of the company at about 
Rs, 9,21,000. The share holders paid this 
amount to R. B. Rochi Ram and the 
company came into existence. R., B. 
Rochi Ram became its chairman. It so 
happened that R. B. Rochi Ram Khattar 
could not pay off the loan of about Rs. 92,000 
which according tothe arbitrator's decision 
was left for him to pay. He therefore asked 
the company to lend him some money. The 
company advanced a lakh of rupees to 
him to pay off the debt. The company seems 


to have thereafter begun to lend money. 


freely to its share-holders and the share- 
holders continue to be indebted to it to the 
present day. In 1930, 10 per cent. of the 
capital was reduced by the company and was 
confirmed by this Gourt. On December 16, 
1936, a meeting of the directors took place. 
The following two resolutions were passed 
at this meeting: . 

. “(a) Definite proposal regarding the reduction of 
the assets and capital of the company be placed 
before the share-holders by the chairman. 

(6) That a loan up to the extent of 45 per cent. of 
the share money be advanced to each share-holder 
at the rate of 1 per cent, per annum with a view 
to ultimate reduction of the share capital to the 
same extent. The previous advances paid to the 
-share-holders to the extent of 30 per cent. be de- 
ducted with interest up to March 31, 1937, from 
this 45 per cent.” 

_ On December 21, 1936, a notice was 
issued for the meeting of the share-holders 

. to be held on December 30, 1936. The 
notice purported to call an ordinary general 
meeting of the share-holders. Amongst 
others the following items were on the 
agenda : 

“(9) Proposal of R, B. Rochi Ram Khattar re- 


garding his loan account submitted for considera- 
tion. 


(6) Definite Proposal by the chairman of the 
company regarding the reduction of assets and 
capital of the company for consideration. 

(©) R. B. Rochi Ram Khattar submitting the 
explanation and the claim in writing regarding 
dead account of Rs. 14,798-9-11 is put up with the 
objection No. :5 of the auditor for disposal,” 

Eight out of the nine sfare-holders of 
the company were present at this meeting. 
The ninth was L. Sundar Das who had 
died before the notice was issued and whose 
legal Tepresentatives had not yet obtained 
a Succession certificate in order to entitle 


` 177—417 & 48 
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then to take part in the proceedings. Au 
objection was taken that the balance sheet, 
which was also to be considered at the 
meeting, had not been properly circulated. 
As a result the meeting was adjourned to 
February 21, 1937. Another notice was 
issued on February 6, 1937, to convene the 
adjourned meeting on February 21, 1937. 
In this notice the meeting was designated 
as an extraordinary general meeting of the 
share-holders of the company. Practically 
the same agenda was repeated. 

The-same eight share-holders were pre- 
sent at this meeting. Lala Dharam Chand 
Khera, however, walked out soon after be- 
cause be raised an objection to the balance 
sheet. and wanted the objection to be re- 
corded but the chairman would not do Bo. 
The remaining share-holders continued the 
meeting. The following proposals were 
passed unanimously by them: 


“(1) That the share capital of the company be 
reduced by 45 per cent. of the share capital and the 


seme should come for confirmation before the, 


extraordinary meeting of the share-holders. 7 

(2) That the total loan of Rs. 74,400 against 
R. B. Rochi Ram Khattar be discharged against 
reduction of his shares by that amount. 

(3) That the company's claim for Rs, 14,798-9-11 
against R., B. Rochi Ram Khattar regarding the 
account named as dead account be settled by 
reducing the share money of R. B. Rochi Ram 
Khattar to the extent of Ra 4,860." 


By a notice dated February 23, 1937, 
another extraordinary general meeting of 
the share-holders was called for March 10, 
1937. It was summoned in order to confirm 
the reduction of capital agreed upon by the 
meeting of February 21, 1937. Seven share- 
holders were present on March 10, 1937; 
Lala Dharam Ohand Khera had absented 
himself. The reductions proposed were con- 
firmed subject tothe sanction of the Court 
of the Judicial Commissioner. It was also 
resolved that the re-valuation of the 
assets of the company be carried out 
in consultation with the Electrical Inspec- 
tor, Waziristan District. In pursuance of 
these proceedings this application has been 
presented to this Court by the company 
for sanction to be accorded to the three 
proposals passed by the meeting of the 
shareholders on February 21, 1937, and 
confirmed by a second meeting of the 
share holders held on March 10, 1937. 
The re-valuation of the assets of the come 
pany was also carried out with the assistance 
of the Electrical Inspector, Waziristan Dis- 
trict. The usual notices were issued by this 
Court and a date fixed for settling the list of 
ereditors. 

Mr. Baldev, who represented one of the 
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shareholders, appeared on the date fixed to 
contest the application. He took the objec- 
tion that there were no valid resolutions 
before the Court. An issue was framed and 
another date fixed for evidence. On that 
date Mr. Baldev withdrew his objections. 
The list of creditors was therefore sanction- 
ed and the creditors were called upon to 
show cause why the petition should not be 
accepted. On the adjourned date Mr. 
Dharam Chand Khera and Sh. Ram Kaur on 
herown behalf and on behalf of her son 
Kishori appeared to contest the application. 
The following issues were framed by the 
Court : 

“(1) Is the resolution valid? O. P. on petitioner. 

(2) Does the proposal to cancel 45 per cent. of the 
capital amount to refund of capital under s. 55, 
Companies Act, and is it therefore not permissible 
under the law? O. P. on respondents. 

(3) Is Lala Dharam Chand estopped from raising 
the objection taken by him? O.P. on petitioner. 

(4) Has Musammat Ram Kaur no locus standi to 
question the application ? O. P. on petitioner. 

(5) Is it permissible for the company to make 
additional reduction in the share capital of the 
late Rai Bahadur Ch. Rochi Ram Khattar to the 
extent of Rs. 70,000? O. P, on petitioner.” 


The evidence of Mr. A. N. Ghosh, Engi- 
neer-in charge of the company, was taken in 
part on April 20, 1938, and L. Ganpat Rai, 


‘one of the directors of the company, was 


also examined on that date. The case was 
adjourned to May 27, 1938, for complet- 
ing the statement of Mr. A. N. Ghosh and 
for reecrding the other evidence in the case. 
However, on that date Counsel for L. Dharam 
Chand Khera aud Musammat Ram Kaur 
withdrew from the case. Onthe other hand 
Mr. Baldev, the share: holder, who had pre- 
viously objected and then withdrawn his 
objecticn, again appeared with an applica: 
tion for stay ofprcceedings. He alleged 
that the company had been guilty of 
misconduct and that he had given applica- 
tion tothe Registrar of Joint Stock Ccm- 
panies under ss. 137, 138, 166 and 202-A, 
Companies Act, against it. He requested 
that the caseshould be kept pending till 
the dispcsal of that applicaticn by the 
Registrar. The application made to the 
Registrar having no cancern with the pro- 
ceedings before me, the application of Mr. 
Baldev was rejected. Mr. A. N. Ghosh was 
further examined by Counsel for the peti- 
ticner und also by Counsel for the legal 
representatives of R. B. Rcchi Ram Khattar. 
The case was closed Ly the company. Mr. 
dJ. L. Kapur, Counsel for the representatives 
of R. B. Rochi Ram Khattar, addressed the 
Court and very ably explained the facts and 
the law bearing on the application. Section 
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55, Companies Act, permits the reduction of 
capital by a company and cl. (c) of the 
section applies to the present application. 
Article 8 of the Articles of Association of this 
company also runs thus : 

“The company, from time to time (may) by special 
resolution, reduce its capital in any manner for the 
time being authorised by lew and in particular, 
capital may be paid off on the footing that it may 
be called up again or otherwise. This Article is 
not to derogate from any power this company would 
have if it were omitted,” 

It follows, therefore, that the company is 
well within its rights in resolving to reduce 
its capital. The only questions which arise 
for decision, however, are : (1) Whether the 
company has by a valid resolution resolved 
that the reduction should be carried out, and 
(2) whether the Court should accord its sance» 
tion tothe proposed reduction. As regards 
the fact that the resolutions were passed by 
the share-holders who were present at the 
meeting; there is no quarrel. The minutes 
show that except Sunder Das who is dead 
and Dharam Ohand who walked out, all the 
other share-holders of the company unani- 
mously passed the proposal both on February 
91, 1937, and March 10, 1937. The objection 
taken by the contesting share holders, who 
withdrew later, was that mo valid notice 
was given for convening the two meetings. 
It was contended that the Amending Act 
came into force on January 15, 1937, that the 
meeting of February 21, 1937, should there- 
fore have been convened under the provi- 
sions of the Amended Companies Act, that 
under s. 81 as amended a notice of 21 days 
was necessary for the meeting and that full 
21 days’ notice having not been given, the 
meeting was not validly held and the resolu- 
tions were ultra vires. It was also pointed 
out that the first meeting of December 30, 
1936, was designated as “an ordinary meete 
ing” in the notice while it should have been 
called “an extraordinary meeting.” 

On the other hand it was urged by the 
Counsel for the petitioner and the Oounsel 
for the representatives of Fe. B. Rochi Kam 
Khattar that the meeting of February 21, 
1937, was only a continuation of the meet- 
ing cf December 30, 1936, which was held 
when s. 81 of the ddd Act was in force. 
Counsel pointed out that 21 days’ notice 
was not necessary under s 8l of the old 
Act which only enjvined that the meeting 
shculd be called by giving a novice as pres- 
cribed by the Articles of the Association. 


"He adverted to Art, 63 of the Articles of 


Association of the company which lays 
down that seven days’ notice should be 
given for holding a meeting of the share- 
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holders. He argued that more than seven 
days’ notice having been given, the meeting 
dated December 3u, 1936, was properly 
convened. He then referred toArt. 67 of 
the Articles of Association which runs 
thus:—‘The chairman, with the consent of 
the meeting, may adjourn any meeting from 
time to time and place to place in Dera 
Ismail Khan" and contended that the meet- 
ing of February 21, 1937, was a continua- 
tion of the meeting of December 30, 1936, 
and was valid. He cited Neuschild v. 
British Equitorial Oil Co. (1) and Sub- 
ramania Iyer v. United India Life Insur- 
ance Co., Ltd. (2) to show that on general 
principles also ‘when a meeting is called to 
transact business for which proper notice 
had been given and that meeting is ad- 
journed toa subsequent date, the adjourn- 
ed meeting is a continuation of the pre- 
vious meeting although fresh notices with 
the agenda had been sent round. 


In the. alternative Counsel took up the 
position that all the share-holders except 
Sundar Das deceased having been present 
at the beginning of the meeting of Febru- 
ary 21,1937, and noone having objected 
to the validity of the meeting, the right to 
object had been lost. He asked the Court 
to consider Sundar Das non-existent. He 
quoted Allen v. Gold Reefs of West Africa, 
Ltd. (3), in support of this allegation. It 
lays down that no notice need be sent to 
the representatives of a deceased share- 
holder of a company when their names 
have not been entered in the register of 
members, Oounsel emphasized the facts 
that all the share-holders present knew full 
well the purpose for which they had as- 
sembled and unanimously passed the reso- 
lutions put before them. He maintained 
that in the circumstances the criticism that 
the meeting of December 30, 1936, was 
called as an ordinary meeting and that due 
notice was not given for convening the 
meeting of February 21, 1937, lost all 
importance and pressed that it should be 
presumed that the share-holders present 
had impliedly condoned the irregularities, 
if any. He relied on Henderson v. Bank 
of Australia (4), In re Express Engineering 


(1) (1925) 1 Ob. 346; 94 LJ Ch. 201;133 L T 227; 41 
T LR 414. 
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Works, Ltd. (5), In re Oxted Motor Co. (6)s 
and Browne v. La Trindad (7) in support 
of this proposition, After carefully con- 
sidering the facts in the light of the 
authorities referred to by Counsel, I have 
come to the conclusions: (1) that the meet- 
ing of December 30, 1936, was regularly 
called because seven days’ notice was given 
for it and this was all thatwas required 
to be done by the law then in force (s. 81 
of the old Act read with Art. 63 of the 
Articles of Association of the company) ; 
(2) that the meeting of February 21, 1937, 
was clearly a continuation of the meeting 
of December 30, 1936, because the latter 
meeting had been validly adjourned to the 
former date under Art. 67 of the Article of 
Asssociation of the company; (3) that the facts 
that s dl, Companies Act, was amended in 
the meantime had no effect on the meeting of 
February 21, 1937, so far as the procedure 
for convening it was concerned, and (4) 
that the resolutions passed at the meeting 
of February 21, 1937, were, therefore, in 
order. 


The argument that the meeting of Decem- 
ber 30, 1936, was summoned as an ordinary 
meeting and was, therefore, not one called 
under s. 81 of the Act has no sub stance 
in it. The agenda clearly indicated the 
object of the meeting and the share-holders 
understood full well that they had met to 
consider the reduction of capital. No 
objection was raised at the meeting on 
the ground that it was an ordinary meet- 
ing and not an extraordinary meeting. It 
follows that the omission to name it as an 
extraordinary meeting in the notice dated 
December 21, 1936, has no importance at 
all and cannot Vitiate the proceedings. The 
only question which remains for considera- 
tion is whether the meeting of March 10, 
1937, wasnecessary, and if so, was it regular- 
ly summoned. If s. 81 of the old Act be 
kept in view, the meeting of March 10, 
1937, was necessary because s. 81 of the 
old Act requireda confirmatory meeting to 
be held not less than 14 days after the 
meeting in which a special resolution had 
been passed so that the resolution should 
be ratified by it. On the other hand, if 
s. 81 of the Amended Act be taken to 
apply, no such confirmatory meeting was 

„necessary, The meeting of March 10, 1937 


(5) (1920) 1 Ch, 466; 89 L J Oh, 379; 122 LT 790; 36 
TLR 275. 

(6) (1921)3K B 32;90 L J K B 1145; 37 TLR 

(7) (1888) 37 Ch. D 1; 57 L J Oh, 292; 58 L T 137; 36 
W E289. 
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would have been necessary if the old Act 
remained in force. But it is apparent that 
the old Act was no longer the law when the 
meeting of February 21, 1937, was held. 
Consequently I hold that the confirmatory 
meeting was unnecessary, and the logical 
result of this Anding is that the decision of 
the meeting of February 21, 1937, became 
final on that very day. Now I will turn to 
the second question relating to the reduction 
of capital. I understand from the learned 
Counsel who argued the case that there is 
no reported Indian authority on this point. 


The English authorities which were quoted. 


by the learned Counsel may, for convenience, 
be grouped together as follows : 

(1) Bunckley 1930 Edition, p. 120 (2) 
British & American Trustee and Finance 
Corporation v. John Couper (8), (3) In re 
Credit Assurance & Guarantee Corporation, 
Lid. (9,, (4) In re Welsbach Incandescent 
Gas Light Co., Ltd. (10), (5) Poole v. 
National Bank of China, Ltd. (11), (6) 
In re Louisian & Southern States Real 
Estate & Mortgage Co. (12),(7) Neal v. City 
of Birmingham Tramways Co., (18), (8) 
In re De La Rue & Co. Ltd. (14) and (9) 
In re Barrow Hasmatite Steel Co. (15). 


These authorities lay down the following 
principles: 1. That a company has the 
power to reduce its capital much more Bo 
if the power is conferred by the Articles of 
Association. 2. Subject to confirmation by 
the Court which is the safeguard of the 
minority, the question of reducing capital 
isa domestic one for the decision of the 
majority. 3. The company is to determine 
the extent, the mode and incidence of the 
reduction. 4. The company may reduce 
the share capital of all its share-holders 
pro rata or may reduce the shares of any 
individual share-holder or any class of 
share-holders wholly or in part. 5. That 
the Court bas to see that interest of the 
minority have been protected and no un- 
fairness has been shown toit. 6. That 


(8) (1894) A O 398; 63 LJ Ch, 425;6 R 146; 70 LT 
882; 42 W R652; 1 Manson 256. 

(9) (1902) 2 Ch. 601; 71L J Oh. 775; 87 LT 216; 51 
W R 220;18 TL R 787, 

(10) (1904) 1 Ch. 87; 73 L J Gh. 104; 89L T 645; 52 
W R 327; 11 Manson 47; 20 T L R 122. 

(11) (907) A C 229; 76 L J Oh. 458; 96 L T 889; 14 
Manson 218; 23 T L R 567; 51S J 513. 

(12) (1909) 2 Oh 552; 79 L J Ch. 17; 1011, T 495; 16 
Manson 350. 


(13) (1910) on 464; 79 LJ Ch. 683; 103 L T59; , 


54 S J 651; 26T L R 588. 

(14) (1911) 2 Ch, 361; 81 L J Ch. 59; 105 L T 542; 19 
Manson 71; 558 J 715. 

(15) (1888) 39 Oh. D 562; 58 L JCh, 149; 59 L T 500; 
37 W R249, 
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in doing so the Court should keep in view 
the consideration that the decision has been 
arrived at by business men who are fully 
cognisant of their necessities and are the 
best custodians of their interests and should 
therefore be slow to interfere. : 

I will first take up the question of the 
general reduction of the capital by 45 per 
cent. In thisconnection a reference to the 
report of the Electrical Inspector, Wazi- 
ristan District, will be usefal. He was 
unfortunately away from India and could 
not be examined. His report has, however, 
been proved by Mr. A. N. Ghosh. Although 
the assets of the company were held by 
the arbitrator to be worth about nine lakhs 
in 1921-22, the Electrical Inspector of 
Waziristan District has actually found them 
to be of the vulue of Rs. 2,52,000. He has 
remarked that the company has been pre- 
senting its assets at an inflated figure and 
therefore had been paying heavy deprecia- 
tion charges thereon, The Inspector was 
also of the opinion that the company shou!d 
reduce their share Capital and approved of 
the reduction by 45 percent. capital. In 
his opinion this would lead to the following 
results: (1) a satisfactory dividend will 
be declared : (2) a reserve fund will be 
formed, and (3) the charges for electricity 
will be reduced. 

Mr. Ghosh has also told us that the re- 
duction would be useful. He stated that 
since the foundation of the company divi- 

. dend has been declared only once. In his 
opinion dividend could be declared if the 
depreciation charges were reduced and the 
amount of the dividend to be distributed 
is also decreased by reduction in the share 
capital. A further advantage indicated by 
Mr. Ghosh is that the old debts from the 
share-holders will all be wiped out with 
the exception of those due from R. B. Rochi 
Ram Khattar and L. Ganpat Rai, R. B. 
Rochi Ram will owe only Rs. 10,000 more 
than which is a part of a loan raised after 
this application was filed (he died during 
the pendency of these proceedings), and 
L. Ganpat Rai will remain a debtor only 
to the extent of about Rs. 11,000. The 
letters frcm the Punjab National Bank 
prcduced by Mr. Ghosh show that the com- 
pany has got enough money in that bank 
„to meet itg requirements. A sum of 
Rs. 39,785-13-1 was in the floating account 
on April 26, 1938, and asum of Rs. 22 000 
which was in the fixed deposit became 
payable on May 29, 1938. The reduction 
of 45 per cent. capital does not appear 
therefore to be likely to have-any disturb- 
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ing effect. on the equilibrium of the com- 
pany's finances. For the reasons given 
above, I have no objection to the reduction 
of the company’s capital by 45 per cent. 
and hereby accord my sanction to the pro- 
posal. I must note, however, in passing that 
Art. 13 of the Articles of Association of the 
company lays down as follows: “None of 
the funds of the company shall be applied 
in the purchase of or lent on the share of the 
company.” I therefore take this opportu- 
nity of expressing my strong disapproval 
of the conduct of the company in lending 
money to its share-holders from time to 
time as ifit were a money-lending concern 
and particularly in allowing the share- 
holders to withdraw the amounts equal to 
45 per cent. of their share capital in antici- 
pation of the sanction of the meeting of 
the share-holders and of this Court. I would 
recommend that in view of the past conduct 
of the company and the attitude of at least 
three of the share-holders during these 
Proceedings, the Registrar, Joint Stock 
Companies, should keep an eye on its future 
dealings so as to make sure that no irregu: 
larities occur. 

Now I turn tothe proposal to reduce the 
share money of R. B. Rochi Ram by 
Rs. 74,000 due from him and by Rs. 4,800 
which the company has accepted in satis- 
faction of its claim against him for 
Rs. 14,798-9-11. Lala Ganpat Rai has said 
that R. B. Rochi Ram had openly declared 
in the meeting in which the question of 
his loan was discussed that he was unable 
to pay this amount. R. B. Bochi Ram is 
dead and it appears tome that there is 
very little likelihood of such a large amount 
being realized from his assets. I feel therefore 
that the company has acted bona fide in 
resorting to this form of recovery. I may 
note that the company could have easily 
written off this sum altogether and the 
fact that they have decided to reduce his 
share by this amount appears to have been 
adopted in the best interest of the institu- 
tion. It is obvious that by recovering the 
debt in this way, the burden of the com- 
pany will also be reduced, for lesser 
dividend will have to be paid to the heirs 
of R. B. Rochi Ram. I have therefore no 
objection to this reduction also and sanction 
the proposal. As a result,” the petition * 


succeeds. No serious opposition having 
been offered, there shall be no order as to - 
costs. 

D. Petition allowed. 
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should be read along with mortgage deed. 

If a Hindu widow acts expressly or by implication 
on behalf of her husband's estate and as representing 
it borrows money for legal necessity and the creditor 


deals with her on that footing and obtains 
a decree against her, the decree is in sub- 
stance a decree against her husband's estate 


and it is capable of execution by attachment and 
sale of his property even where she had contracted a 
simple loan, The decree in such a case should be 
deemed to have been passed against her not in her 
individual capacity but as representing the estate of 
her husband. [p. 376, col. 1.] 

The test as to whether a decree obtained against 
a widow ona simple loan is virtually a decree 
against the estate and is binding not only on the 
widow buton the reversivnuers als> is, whether the 
widow was sued as a representative ot the estate of 
the last male owuer or in her personal capacity, 
Kallu v. Faiyaz Ali Khan (1), Dhiraj Singh v. Manga 
Ram (2) and Shiamanand v. Har Lal (3), explained. 
Jugal Kishore v. Jotendro Mohun Tagore (4) and 
Dayamoyee Ray v. Lalit Mohan (5), relied on. [p. 
377, col. 1] 

Any issue decided by 8 Oourtin favour of the 
plaintif whose suit is ultimately dismissed on an- 
other ground, cannot operate as res judisszta as 
against the defen iant in a subsequent suit. A find- 
ing cannot be conclusive against a party if the 
decree was not based upon it but was made in spite 
of it. Abhey Ram v. Jhanda (6), followed. [p. 372, 
col. 2. 

Where a suit is instituted on a mortgag2-deed the 
frame of the suit is to bə gathered from the plaint read 
with the mortgage deed on which the suit is fou.d, 

Ex. F. A. from toe desision of the 
Additional Sub-Judge, Benares, dated June 


1, 1935. 

Messrs. P. L. Banerji and Govind Das, 
for tne Appellants. 

Messrs. S. N. Sən, S. B. L. Gaur and 
A. M. Gupta, for the Respondent. 

Niamat Uliah, J.—Tnhis is an appeal 
from an order whica purports to have baen 
passed under s.47, Oivil Procedure Oəde. 
It is not suggested that the order is not 
really one under s. 4/, Oivil Pv-ocedure 
Code, and that therefore no appeal lies. 
The facts which led tothe present appeal 
are as follows: The four houses in 
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e dispute in this case belonged to one Bisham: 
bhar who died a long time ago, leaving 
a son Narain, a widow Musammat Chunni 
and a daughter Musammat Shyam 
Sundar. The last named had a daughter 
whose sons the present appellants are. 
As a matter of fact, Narain was a posthu- 
mous son and died in infancy. Musam- 
mat Ohunni and Musammat Shyam Sundar 
executed a deed of simple mortgage 
on September 22, 1910, in lieu of 
Rs. 2,635-10-0, hypothecating the four houses 
in dispute, in favour of Musammat Dulhin 
Radha Dulari Kunwar, who is now repre- 
sented by Rameshwar Pratap Bahi, the 
respondent in this appeal. The mortgagee 
instituted a suit on foot of the mortgage 
against Musammat Chunni and Sbyam 
Sundar. The suit was contended by the 
mortgagors and it was held that the mort- 
gage deed not having been properly attest- 
ed, was not enforceable. A simple money 
decree was, however, passed against the 
two ladies. Not long after the decree 
Musammat Chunni executed a deed of 
surrender in respect of the entire pro- 
periy left by her husband, including the 
houses in question, in favour of the 
appellants, who were then minors and were 
believed to be the next reversionary heirs, 
Musammat Dulbin applied for execution 
of her decree and had the houses attached. 
The appellants objected to the attachment 
but their objection was overruled. There- 
upon they instituted a suit for a declara- 
tion on the allegation that’ the deed of 
surrender executed by Musammat Chuuni 
put an end to her Hindu widow’s estate 
and vested the last male owner's estate in 
the appellants who were the next rever- 
sioners and that the simple money decree 
passed against Musammat Chunni could 
not be executed by attachment and sale of 
the property which then belonged to them. 
The suit was ccntested by the decree holder 
on a variety of grounds. It was held by the 
‘Subordinate Judge, in whose Oourt the 
suit. had been instituted, that the deed of 
surrender was fictitious and fraudulent and 
conferred no right upon the appellants and 
that the property which had been 
attached atthe instance of the decree- holder 
was liable to be sold in execution of the 
decree. 

It so happened that on the day the Sub- 
‘ordinate Judge delivered his judgment, 

. a day or two earlier, Musammat Chunni 
died. Subsequently appellants applied for 
teview of the decree passed by the Subordi- 
nate Judge in their suit on the ground that 
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Musammat Chunni had, at any rate, no more 
than a Hindu widow's estate and that on 
the termination of that estate by her death, 
the property which was the subject-matter 
of the dispute in the case devolved upon the 
appellants and that it was not liable to be 
sold in execution of the simple money 
decree which had been obtained ` against 
her. The application for review was granted 
and the Subordinate Judge reversed his 
previous decree and passed another, decree- 
ing the plaintiffs suit. An appeal to this 
Court was unsuccessful but on a special 
appeal to the Privy Council the decree 
passed upon review was reversed and the 
original decree passed by the Subordinate 
Judge was restored. The net result of the 
litigation so far was that the appellants 
suit for a declaration of their right stood 
dismissed. The decree: holder then renewed 
her application for execution of the simple 
money decree by attachment and sale of the 
houses in dispute. The appellants again con- 
tested, this time on the allegations on which 
they had applied for review, namely that as 
the life estate of Musammat Chunni had. 
elapsed, the simple money decree which had 
been obtained against her was not capable 
of execution by attachment and sale of 
what was originally her husband's estate 
and then belonged to the appellants. The 
learned Subordinate Judge held that the 
decretal amount included a sum of Rs. 1,500 
which was warranted by legal necessity and 
that the decree against Musammat Chunni 
should be considered to have been obtained 
by the decree-holder against the represen- 
tative of the estate of the last male owner. 
In that view the learned Subordinate 
Judge allowed the application for execution 
for recovery of Rs. 1,500 only. The objectors 
have preferred the present appeal from that 
order. The decree-holder has filed crogs- 
objections impugning the order of the 
lower Court so far as it allowed the applica- 
tion for execution for Rs. 1,500 only and not 
for the entire decretal amount. : 

It is argued on behalf of the appellants that 
the simple money decree obtained by the 
respondent can be executed by attachment 
and sale of the personal effect of Musam- 
mat Ohunni and that, as she left no interest 
in the houses in dispute after her death, 
‘the same cowld not be proceeded against 
by the decree holder. It is also urged that 


. the’judgment of the Subordinate Judge 


which was restored by their Lordships of 
the Privy Council, contains an adjudica- 
tion on this point and operates as res 
judicata between the parties. “Lastly, it is 


1938 


_ argued that the findibg of the lower Court 
that a sum of Rs. 1,5t0 had been borrowed 
by Musammat Chunni for legal necessity is 
based on the judgment of the Subordinate 
Judge which, if it dces not operate as res 
judicata, is not admissible in evidence on 

-this part ofthe case. The contention seems 

‘to be that if that judgment operates as 
res judicata, the decree-holder is out of 
Court and it ought to be held that her 
decree cannot be executed by attachment 
and sale of the houses in dispute at all and 
that, if it does not operate as res judicata, 
any finding on the question of legal ne- 
cessity is equally not res judicata and should 
not be admitted in evidence. The respon- 
dent joins issue cn every one of these 
questions which we propose to dispose of 
seriatim. 

The mortgage deed executed by Musam- 
mat Chunni recites that a sum of Ra. 1,200 
was due to the mortgagee in respect of a 
‘transaction affecting two of the houses and 

- that the same had’ been borrowed for legal 
necessity. The nature of the remaining 
part of the consideration is then described 
and finally itis declared that the entire 
loan taken by the executants was for legal 
necessity. The executants assured the 
mortgagee that the property which was 
hypothecated by them belonged to them and 
was in their proprietary possession. In the 
opening lines of the deed Musammat Chunni 
is described as the widow of Bishambhar 
-and Musammat Shyam Sundar as his 
daughter. The plaint of the suit in which 
the mortgage deed was sought to be en- 
forced is in the usual terms giving the 

|. particulars of the mortgage with reference 
to ‘its date, the amount of mortgage money, 
the hypothecated property and so forth. The 
relief claimed isthe recovery of the mort- 
-Bage money by sale of the morigaged pro- 
perty. There is no doubt that the mort- 

. gage deed, which was the basis of the 
suit, was made an integral part of the 
plaint. As already stated, the Court held 
that the mortgage as such was not valid 
for want of proper attestation and a simple 
money decree was passed. The appellants 
contend that in the events which happen- 
ed the mortgagee obtained only a simple 
money decree against Musammat Chunni 
and her davghter Musemmat Shyam 
Sundar. It is pointed cut that the decree, 
which is songht to be executed, has “abso- 
lutely no reference to the estate of Bisham- 
bhar. It is further pointed out that the 
last male holder was Narain, the son of 
Musammat Chunni, and that his interest 
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was not referred to sither in the mortgage, 
It is argued 
that if the decree-holder had sought to bind 
the state of the last male holder, his plead- 
ings should have left no doubt on the 
point and the decree should have been so 


‘obtained as to be capable of execution by 


attachment and sale of his property. Reliance 
is placed on a series of rulings of this Court 
which are said to support the above conten- 
tion. The case which is strongly relied on 
is Kallu v Faiyaz Ali Khan (1), in which 
it was held that : 

“Where money is lent to a Hindu widow on her 
personal security, a decree for such a debt anda sale 
of property of the widow's late husband in execution 
of such decree binds only the widow's estate, not- 
withstanding that the original debt may have been 
incurred for legal necessity.” 

On areference to the text of the judg- 
ment it appears that in that case a Hindu 
widow named Musammat Gaura had execut- 
ed a bond for asmall amount and that in 
execution of a simple money decree obtained 
against her certain property belonging to 
her husband was sold. The question was 
whether the interest of her husband was 
conveyed by such sale. It was held that 
as the money had been advanced to Musam- 
mat Gaura on her personal security, the 
decree could not be executed so as to affect 
anything beyond her own interest in her 
husband's estate. An earlier ruling of this 
Court reported in Dhiraj Singh v. Manga 
Ram (2) was followed. It was held in 
the latter case that: 

“The plaintiff, if he had chosen, could, before 
lending hig money, have obtained from the Hindu 
widow the security of the ancestral property by 
‘obtaining a mortgage. He did not choose to 
demand a mortgage before advancing his money; 
he accepted the personal liability of the widow. 
He now seeks to get a decree under which he can 
bring to sale the ancestral property in the hands 
of the reversioners. He seeks a decree which would 
bind that property. In other words he is seeking 
a decree in this suit, there being no assets of the 
widow in the hands of the reversioners which he 
could only have obtained if he had a valid charge 
on the ancestral property. The plain answer to his 
suit is that the plaintiff lent his money on the 
personal liability of the widow, and the defendants 
teversioners having no assets of the widow in 
their hands, the plaintiff cannot get a decree 
against them.” , 

This dictum is construed as laying down 
that the only case in which a creditor can 
proceed against the estate of the husband, 
where the widow borrowed money for legal 
necessity, is one in which she mortgaged 
or otherwise charged her husband's estate 
and that in no case is it open to the credi- 
tor to proceed against the assets of the 

(1) 30 A 394; 5 A L J 367; A W N 1908, 173. 

(2) 19 A. 300; A W N 1897, 69. 
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e husband unless he took care to secure the 
loan on the husband's estate. A still earlier 
case of this Court, Shiamanand v. Har Lal 
(3) is much to the same effect. On a care- 
fulexamination cf these cases it will appear 
that their Lordships were not called upon 
to consider an aspect of the case which is 
the foundation of the respondent's case in 
the present appeal. It is borne out by 
certain cases to which we shall presently 
refer that if a Hindu widow acts expressly 
or by implication on behalf of her husband's 
estate and as representing it borrows 
money for legal necessity and the creditor 
deals with her on that fosting and obtains 
a decree against her, the decree is in sub- 
stance a decree against her husband's estate 
and it is capable of execution by attach- 
ment and sale of his property even where 
she had contracted a simple loan. The 
decree in such a case should be deemed to 
have been passed against her not in her 
individual capacity but as representing the 
estate of her husband. In none of the cases 
to which reference has already been made, 
the learned Judges went the length of 
holding that in execution of a decree passed 
in a suit properly framed, the husband's 
estate could not be proceeded against unless 
it was mortgaged or otherwise charged 
by the widow. The only question which 
their Lordships considered was whether if 
nothing else appears from the evidence, a 
Simple money decree against the widow 
should be taken to be capable of execution 
against the husband's estate. It is in those 
circumstances that they held that the hus- 
band’s estate in the hands of the rever- 
sioners could not be considered to be liable 
for what was a personal liability of the 
widow who did not represent the estate 
when she incurred a liability in her indi- 
vidual capacity. It is essily conceivable 
that a widow having ample resources 
borrowed for what may be proved to be 
legal necessity in her personal capacity in- 
tending to re-pay it out of her own income 
and in view of the small amount of the 
loan the creditor looked to her and not her 
husband's estate for payment. In such a 
case a simple money decree against the 
widow is not enforceable against the estate 
of the husband after her death. 

In the well-known case in Jugal Kishore 
Y. Jotendro Mohun Tagore (4) it was laid 
down by their Lordships of the Privy 
Council that: 

“Although a Hindu widow has for some purposes 

(3) 18 A 471;.A W N 1896, 154. 

(4)10 O 985; 11 I A 66; 4 Sar. 553 (PO). 
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only a partial or qualifiðd right, title and interest 
in the estate which was her husband's, yet for 
other purposes she represents an absolute interest 
therein. The question, whether on the sale of the 
right, title and interest of the widow, in execution 
of a decree, the whole interest, or inheritance in 
the family estate does, or does not pass, dépends 
on the nature of the suitin which the execution 
of the decree takes place. Ifthe suit is a personal 
cleim against the widow, then merely the widow's 
limited estate is sold. If,on the other hand, the 
suit is against the widow in respect of the family 
estate, or upon a cause not merely personal against 
her, then, the whole of the inheritance passes by 
the execution sale. The judgment which the decrée 
has followed, may be examined in order to deter- 
mine which of these two results attends the exe- 
cution sale of the widow's right, title and interest." 

Ina case decided by the Calcatia High 
Court and whichis reported in Dayamoyee 
Ray v. Lalit Mohan (5) it was held that: 

“Te the decree against a Hindu female is merely 
a personal decree, it binds only her personal and 
not the reversionary interest, but a creditor suing 
such a female can so frame his suit as to make it 
clear that he intends to bind the entire estate and 
not merely the limited or personal interest of a 
female so as to put other persons interested on 
their guard and to enable them to protect the 
estate if they care to do so, for a Hindu female 
heir represents the entire estate in respect of her 
own as well as the reversionary interest.” : 

This case went up to Privy Council and 
their Lordships unequivccally approved of 
the view to which expression was given by 
the learned Judges of the Calcutta High 
Court. In particular their Lordships refer 
with approval to the following dictum of 
the learned Judges of the Oulcutta High 
Court: 

“It is possible that although no charge was 
created, the original debt having been for lawful 
purposes, the creditor might have recovered his 
debt from the estate left by Bharat if he had 
chosen to doso. Bat in order to make the estate 
liable, he ought to have framed his suit in a pro- 
per manner. What he asked for was simply to 
have a personal decree against Mon Mohini and 
the guardian who was made defendant No. 2, The 
Court passed a decree against the minor alone. It 
does not appear anywhere that the minor was 
made a party to the suit as representing her father's 
estate,” 

It is thus clear that even where the 
widow has contracted a simple loan and 
has not specifically charged her husband’s 
estate, the creditor may so frame his suit 
as to make it clear that he is suing the 
husband's estate represented by the widow 
who had contracted the debt in suit for 
legal necessity and therefore for the estate. 
If the creditor so frames his suit, it is open 
to the reversioners to intervene and to con- 
test his claim if it is put forward in the 
lifetime of the widow. If they do not do so, 
the decree obtained against the widow in 
the absence of fraud and collusion is virtu- 


(5) A IR 1925 Oal. 401; 82 Ind. Oas. 1001. 
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ally a decree against the estate and is bind- 
ing not only on the widow but on the 
reversioners also. The test, therefore, is 
whether tle widow was sued as a repre- 
sentative of the estate cf the last male 
owner or in her personal capacity. We 
have already referred to the recitals ccn- 
tained in the mortgage deed and the plaint. 
Musammait Chunni claimed to be entitled to 
hypothecate the property as full owner, that 
is as representing the absolute interest, in 
lieu of the sum therein mentioned and bor- 
rowed for legal necessity. Learned Advo- 
cate for the appellants has laid stress on 
the fact that Musammat Chunni is described 
in the deed as the widow of Bishambhar 
snd she professed to actin that capacity, 
though as a matter of fact, the last male 
owner was her son Narain and she held, so 
to say, a mother's estate. 

It is argued that tLere is nothing in the 
mortgage deed to show that she was acting 
on behalf of her son's estate. We do not 
think that this contention has force. Musam- 
mat Chunni was certainly described as the 
widow of Bishambhar, but this was not 
because she professed to act as representing 
his estate; this was only her description 
which is usualin every case where a mar 
ried or widowed wcman figures as the exe- 
cutant of a document. What appears from 
the deed is that she was bypothecating 
four houses which she could hypothecate 
as representing the absolute estate in case 
of legal necessity, The existence of legal 
necessity and the absolute interest affected 
by the deed are clearly mentioned and 
emphasized in the mortgage deed. The 
ereditor took care to have the legal neces- 
sity recited in the deed, and it is perfectly 
clear that the creditor on the one hand was 
dealing with the executants of that docu- 
ment as persons empowered to hypothecate 
the property in case of legal necessity only. 
The executants on their part likewise made 
it clear that there was legal necessity and 
that they had full power to mortgage the 
property affected by the instrument. We 
are clearly of opinion that in entering into 
that transaction Musammat Ohunni deliber- 
ately acted not in her perscnal capacity but 
as representing the estate. originaliy belong- 
ing to her husband and subsequently to her 
son. 

When the mortgagee instituted her sutt 
_she sought to enforce the very same rights 
which had been created in her favour by 
the mortgage deed and was seeking to 
enforce precisely the same liability which 
had been incurred by Musammat Ohunni, the 
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executant of the mortgage deed. In other 
words she was impleaded as a person 
representing the estate which had been 
hypothecated. It is noteworthy that the 
mortgagee did not claima personal decree 
but the Court granted it on finding that the 
mortgage was not enforceable as such. Pro- 
perly analysed the decision of the Oourt 
came tothis. The widow, acting as repre- 
senting the estate, let us say, of her son, 
contracted a certain liability which was 
secured by the execution of the mortgage 
deed but as the mortgage deed was invalid, 
a simple money decree was passed against 
her in the sams capacity. In other words 
the simple money decree which was passed 
was against the estate of the last male 
owner. It is pointed out that there is 
nothing in the plaint which can warrant 
the inference that Musammat Ohunni had 
been sued as a representative of the estate 
of the last male owner. If the reference 
to the mortgage-deed and its contents be 
ignored, the contention may be correct, 
But wethink that the mortgage deed, which 
was the foundation of the suit and all the 
particulars of which are stated in the plaint, 
should be considered as if it is reproduced 
in the plaint. We think that the frame of 
the suit is to be gathered from the plaint 
read with the mortgage deed on which the 
suit was founded and as we have already 
held, they leave no doubt in our mind that 
the suit was so framed as to be directed 
against the widow representing the estate 
of the last male owner in which capacity 
she had contracted the loan. 

On the above view of the frame of the 
suit we are of opinion, that the decree 
passed against Musammat Chunni is bind- 
ing on the estate of the last male owner to 
theextent of such amount as had been 
borrowed by her for legal necessity. As 
regards the rest the estate of the husband 
cannot be considered to ba bound, because 
apart from legal necessity Musammat 
Obunni had no right to represent the estate 
of her son, and the decree to that extent 
cannot be considered to be binding on the 
asa in whom that estate is now vest- 
ed. 
The next contention urged by the learned 
Advocate for the appellants is that the 
judgment of the Subordinate Judge in 
the declaratory suit operates as res judicata 
on the question whether the decree is at 
all binding onthe reversioners. We have 
been taken through the judgment of that 
caseand find that one of the issues tried in 
that case was: 
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“Whether Musammat Ohunni had only a life in- 
terest in the properties in suit, or was she the abso- 
lute owner ofthe same along with Shiam Sundar ? 
What interest the contending defendant could sell ?“ 

Tt was found on this issue that : 

“Musammat Ohunni and Shiam Sundar mortgaged 
the property, and it was on the basis on that 
mortgage deed that defendant No. 1 brought a 
mortgage suit, but she failed to prove the bond 
as a mortgage bond and hence only a personal decree 
was passed. Thus what was attached in execution 
of the decree against Ohunni. was her right and 
interest in the property, 4. e., her life interest and 
not the entire estate, 

The decree No, 129 of 1923 is under appeal and 
incase the appeal is allowed and the mortgage 
deed is held to have been legally proved, the case 
would be quite different and in that case, this 
suit, too, would be useless, but as it stands, only the 
life interest of Musammat Ohunni was attached. 
This view of mine finds support in Kallu v. Faiyaz 
Ali Khan (1) and thus it is the widow's estate 
which could be put to sale.” : 

At the first sight the Court then decided 
nearly the same question as is now before 
us, but it is to be observed that the suit of 
the appellants who were then plaintifis was 
dismissed in toto. No relief was granted to 
them. Referring to the plaint in that case 
we find that the plaintiffs (now the appel- 
lants) had alleged : 

“The property in question cannot be attached 
merely in satisfaction of the. amount of simple 
money decree. Even if the wrong statement of de- 
fendant No. 1 be assumed (to be correct) still if on 
the date of attachment (defendant No. 2 Musammat 
Ohunni) had any right then the said life interest was 
fit to be attached and not the property attached.” . 

We also find that the principal allegation 
on which the declaratory suit was based 
was that Musammat Ohunni had surrender- 
ed the entire estate which had become 
vested in the plaintiffs and that, therefore, 
the simple money decree passed against 
her could not be executed. It should be 
noted that Musammat Ohunni was then alive 
and the plaintiffs’ case was that even in 
her lifetime the decree could not be exe- 
cuted, because she had effaced herself by 
surrendering the estate of the last male 
owner. ‘he only relief which the plaintiffs 
claimed in that case was : 

“that the plaintiffs are the owners of the property, 
detailed below, under a deed of relinguishment 
executed by Musammat Chunni in favour of the plaint- 
iffs, dated December 14, 1923, and that it is by no 
means fit to be attached and sold by auction in 
execution of decree passed by the Subordinate Judge 
in Benares incase No. 129 of 1923.” 

The plaint, therefore, leaves no room for 
doubt that the appellants then claimed a 
declaration that they were the full owners 
of the property which had been attached 
and thatit could not besoldin execution 
of the decree. They didnot claim in the 
alternative the relief that even if the pro- 
perty could be sold, no more than the life- 
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interest of Musammai Chunni would pass 
as the decree against her was a simple 
money decree. The facts necessary for such 
an alternative relief were no doubt alleged 
in the plaint, but no relief on proof thereof 
was claimed and none was decreed by the 
Court. It was held in Abhey Ram v. Jhanda 
(6), that : l 
“Any issue decided by a Court in favourof the 
plaintiff whose suit is ultimately dismissed on an- 
other ground, cannot operate as res judicata as 
against the defendant in a subsequent suit. A 
finding cannot be conclusive against a party if the 


core was not based upon it but wasmade in spite 
of it.” 


This rule seems to us to be clearly appli- 
cable in the present case. The declaratory 
suit brought by the appellants was dismiss- 
ed in its entirety in spite of the finding in 
their favour that the simple money decree 
obtained by the mortgagee did not affect 
anything more than Musammat Ohunni’s 
life interest, Accordingly we hold that the 
principal question in dispute in this case 
and which has been decided by the lower 
Court and by ourselves in favour of the 
respondent is not barred by res judicata 
so as to be deemed to have been decided 
in the earlier case in favour of the appel- 
lants. 

The last question is whether the lower 
Oourt was right in allowing execution to 
issue for Rs. 1,590. The learned Subordi- 
nate Judge has himself made no inquiry 
as to'wnether there was legal necessity for 
Musammat Ohunni to borrow Rs. 1,500 but 
has based his finding on what was held in 
the declaratory suit which has been fully 
discussed above. Learned Advocate for the 
appellants conteads that if the decree in 
that suitdoes not operate as res judicata 
in their favour, it should not be allowed to 
operate against them so far as this part of 
the case is concerned. We think this con- 
tention issound. The lower Court ought 
to have gone into the question and arrived 
at its own finding. Tnere are no materials 
before us on which we can record a finding 
ourselves. The respondent who has filed a 
cross-objection claims that the entire decre- 
tal amount was warranted by legal neces- 
sity. In these circumstances we think it 
necessary to remit the following issue to 
the lower Court for a finding to ba returned 
within three months : ‘‘How far the conside- 
tation of the mortgage deed, dated Septem- 
ber 22, 1910, was taken by Musammat 
Churni for legal necessity?” The parties 
shall beat liberty to adduce such evidence 


(6) A 1 R 1929 All. 910; 121 Ind. Cas 


. 102; (19 
L J 1100; Ind, Rul. (1939) All, 86, i ; (1929) i 
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as they may be advised to produce. On 

receipt of the finding ten days shall be 

allowed for objections. < 
8. Case remanded. 


RANGOON HIGH COURT 
Civil Revision No 142 of 1937 
December 21, 1937 
Mosgty AND DUNKIBY, JJ. 
MA HLA MRA KHINE—APPLIOANT 
versus 
MA HLA KRA PRU— RESPONDENT 
Civil Procedure Code (Act V of 1908), O. XI, r.14 
—Application under, for directing plaintiff to obtain 
certified copies of Income-tax Officer of returns sub- 
mitted by plaintiff, if can be granted—Income Tax 
Act (XT of 1922), s, 54, whether makes such reports 
confidential. 
In a suit, the Court has no jurisdiction to grant an 
application of the defendant praying that the plain- 


tiff be ordered, under the provisions of O, XI, r. 14, - 


Oivil Procedure Code, to obtain certified copies from 
the Income-tax Officer of an assessment and of re- 
turne submitted by him. Such an application is not 
maintainable. The object of s. 54, Income Tax Act, is 
to make these returns confidential as between the 
assessee and the Income-tax Department, and against 
the whole world, except for certain limited purposes 
provided by the section itself. It would clearly be an 
evasion of the prohibition contained in the section 
were the defendant in a Court of law entitled to force 
the plaintiff to obtain and furnish any information 
from the Income-tax Officer against his interest which 
the defendant was unable to obtain for himself, 
Where such copies are obtained by the defendant, 
they are inadmissible in evidence unless the- plaintiff. 
himself wants their retention. Such copies do not 
come within the provisions of s. 76, Evidence Act, 
Jadobram Dey v. Bulloram Dey (3), Venkatachelin 
Chettiar v. Sampathu Chettiar (4), Collector of Jaun- 
pur v, Jamna Prasad (5) and Anwar Ali v. Tafozal 
Ahmed (6), referred to. 

.0. R. against an 
Assistant District Court, 
May 10, 1937. 

Mr. Tun Aung, for the Applicant. 

Mr. Sein Tun Aung, for the Respondent. 

Mosely, J.—This is an application in 
revision by the plaintiff in suit No.2 of 
1936 of the Assistant District Oourt of 
Akyab, Ma Hla Mra Khine, trading under 
the name of U Maung Tha Nyo and Com- 
pany, against an order of the Court made 
on the application of defendant-respondent 
No. 9, Ma Hla Kra Pru, that the plaintiff 
be ordered, under the provisions of O. XI 
r. 14, Civil Procedure Code to obtain certifi- 
ed copies from the Incomg-tax Officer of 
an assessment of U Maung Tha Nyo and 
Company for the years 1927-28 and 1928-29 
and also of the statement of the plaintiff's 
agent made before the Income-tax Officer 
for the assessment of 1927-28. The present 
suit is one by the plaintiffon a mortgage 


order of the 
Akyab, dated 
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bond in favour of U Maung Tha Nyo and 
Company executed by defendants iNos. 1° 
and 2, the mortgagors. Defendants Nos. 3 
legal representatives of a 
person who bought the mortgaged pro- 
perties in execution ofa simple money 
decree obtained by him against the mort- 
gagors and defendant No. 9, and present 
respondent is added asa subsequent 
purchaser of the properties in suit from 
defendants Nos. 3 to 8 The application 
by the respondent was made on the ground 
mentioned in her written statement as 
well as in the application that the plain- 
tiff was not the sole proprietress of the firm 
of U Maung Tha Nyo and Company that it 
was a partnership firm consisting of the 
plaintiff and ten other partners (her child- 
ren), and that the plaintiff had not the sole 
right to sue. 

There was a previous suit between the 
parties in 1927 (it would not appear from 
the recordsin this Court that the present 
respondent was a party there), the appeal 
from which to this Court is reported in 
Maung Tha Nyo& Co. v. Ma UnMa Pru 
(1). It appears from the judgment in 
that case that the plaintiff had regis- 
tered the business under the Burma Regis- 
tration of Business Names Act erroneously 
under the names of her children as well as 
herself; she then sued the respondents in 
the name of the business, and her euit 
was dismissed on a technical ground that 
she had furnished wrong particulars in 
registration and, therefore, could not 
enforce her rights by suit under s. 5 of the 
Act. It was there said that she had, 
before judgment was passed in that appeal, 
effected a new registration of the busi- 
ness showing herself as the sole propriet- 
ress, and this is apparent from Ex. M in 
the present suit, which is a certified copy 
of the new registration which was effected 


on March 29, 192% That being so, I 
totally fail to see how the informaticn 
required by tha respondent could be in 


any way relevantfor the purposes of thia 
suit. It is naively explained by the learned 
Advocate for the respondent that the 
information io question might be avail- 
able for the purpose of prosecuting the 
plaintiff under s. 192, Indian Penal Code 
vide 3.54, Proviso (a), Income Tax Act 
XI of 1922. It may beremarked here 
that this application was made, and granted 
before any evidence whatever had been 
taken inthe suit. The plaintiff had not 


(1) 7 R 296; 119 Ind, Oas. 742; A I R 1929 Rang. 260; 
Ind. Rul. (1929) Rang. 310. 
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been asked any questions on this subject 
even had it been relevant, and so the 
respondent's argument is that this wasa 
fishing application to su) 
prosecute the plaintiff in case she might 
subsequently commit perjury ! The learned 
Assistant District Judge remarked in his 
order that the only authority on this 
subject was Jakaria v. Haji Casim (2). 
The most cursory search in any commen- 
tary under the relevant provisions of the 
Evidence Act, ss. 123 and 126, would have 
revealed at least three later authorities 
Jadobram Dey v. Bulloram Dey (3), 
Venkatachella Chettiar v. Sampathu 
Chettiar (4) and Collector of Jaunpur v. 
Jamna Prasad (5). These cases were 
decided under the Income Tax Act of 1886, 
where r. 16 issued under s. 38 of that Act 
was as follows: 

“All public servants are forbidden to make public 
or disclose, except for the purpose of the working 
of Act 11 of 1886, any information contained in 
documents delivered or produced with respect to 
assessments under Part 4 of the said Act and any 
public servant committing a breach of this rule 
shall be deemed to have commitied an offence under 
s, 166, Indian Penal Oode.” - 


It was held there that the object of that 
provision wasto secure the interest of 
those making the returns under the Act, 
and that that rule was not directed against 
their production in a Court of law. Sec- 
tion 54, Income Tax Act of 1922 is totally 
differently framed, and for a different pur- 
pose. It says that all particulars contained 
in any statement made, return furnished, or 
accounts or documents produced under the 
provisions ofthis Act, or in any evidence 
- given in the course of any proceedings under 
this Act, other than proceedings under 
Chap. VIII, which refers to prosecutions 
for offences, or in any record of any 
assessment, proceeding, etc. shall be treated 
as confidential, and, notwithstanding 
anything contained in the Evidence Act, 
1872, no Court shall, save as provided in 
this Act, be entitled to require any public 
servant to produce before it any such return, 
accounts; documents, etc., or to give 
evidence before it in respect thereof. 
This section, of course, in terms pro- 
hibits any Court from requiring such 
evidence to be given by the Income tax 
Officer. 

Sofar from no authority being avail- 
able, there is a ruling of this Court publish- 


(2)1 B 496. 
(3) 26 


0 281. 
(4) 32 Mj62; 1 Ind. Cas, 705, 
(5) 44A 360; 66 Ind. Gas. 171; A I R 1922 Al. 37; 
20 A LJ 140. l 
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ed in 1924 Anwar Ali v. Tafozal Ahmed (6) 
where it was explicitly held that income- 
tax returns, béing made confidential by 
s. 54, Income Tax Act, and the disclosure 
of their contents, (by the public servant), 
being a punishable offence, certified copies 
of such return do not come within the 
meaning of sa. 65,74, 76 and 77, Evidence 
Act and are, therefore, not admissible in 
evidence. That was a case where the 
defendant (not the plaintiff) obtained from 
the Income-tax Officer copies of income tax 
returns made by the plaintiff. It was 
held thats.76, Evidence Act, itself did 
not authorize the issue of certified copies 
of income tax returns to the defendant, 
as no private person (presumably other 
than the plaintiff) had the right to inspect 
them, and issue of these copies was 
clearly unlawful under s. 54, Income Tax 
Act. Jn the present case it is the defendant: 
who seeks to obtain disclosure of these 
returns through the medium of the plain- 
tiff, and, of course, exactly the same prin- 
ciple applies: It may be that the plaintiff 
has the right to obtain certified copies of 
these returns for her own purposes, but 
the object of s. 54 was to make these 
returns confidential as between the assessee: 
and the Income-tax department, and against 
the whole world, except for cartain limited 
purposes provided by the section itself. It. 
would clearly bean evasion of the prohi- 
bition contained in the section were the 
defendant in a Court of law entitled to. 
force the plaintiff to obtain and furnish 
any information from the Income-tax Office: 
against ‘her interest which the defendant: 
was unable to obtain for herself. For 
these reasons it is clear that this application 
must be allowed. 

I notethat the ` respondent has already 
been successful in obtaining one document 
acopy of an order of the Assistant Com- 
missioner of Income-tax ia appeal, dated 
April 25, 1927, marked Ex. 3. That docn- 
ment is inadmissible in evidence unless the- 
plaintiff desires its retention. This appli- 
cation will be allowed, and the order of 
the Assistant District Oourt set aside with 
costs, which in view of the nature of the 
application sought to be revised [ assess 
at ten gold mohurs. This application has 
succeeded in dedaying the suitfor nearly a 
year. Itis to behoped thatit will now be 
speedily disposed of. 

Dunkley, J.—I agree. 

D. Application allowed, 


3 (68) 2R 391; 84 Ind. Oas. 437; A IR, 1925 Rang: 
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; MADRAS HIGH COURT i 
Appeal No. 396 of 1933 and Civil Miscella- 
neous Petition No. 5330 of 1934 
March 1, 1938 
VARADAOSARIAR AND PANDRANG Row, JJ. 
SUBRAMANIA CHETTIAR AND OTHERS— 
APPELLANTS 
versus 
SRINIVASARAGHAVA AYYANGAR AND 
OTHERS — RESPONDENTS 

Limitation Act (1X of 1903), s. 22—Suit against 
benamidar within time—Real owner made party 
beyond time—Suit, if barred. 

A benemidar can' represent the real owner. He 
is ina position of a trustee and the true owner 
will be bound by any adjudication in a suit in 
which the benamidar isa party. Gur Narayan v. 
Sheolal Singh (1), relied on. 

Where a real owner is made a party to a suit 
against benamidar, beyond the pericd of limitation, 
it will not by itself let in the operation ofs. 22, 
Limitation Act, because the real owner will not be 
a new party and the suit as against the real owner 
-will not be time-barred, if it was within time 
against the benamidar. Janhabi Chowdhurani v. 
Brojo Mohini Chowdhurani (2) and Guruvayya v. 
Dattatraya (3), relied on. 


A against the decree of the Sub-Judge, 
Tanjore, in O. S. No. 47 of 1931. 

Mr. M. S. Venkatarama Ayyar, for the 
Appellants. 

Messrs. T. M. Krishnaswamy Iyer and A. 
Balasubramania Iyer, for the Respondents. 
` Varadachariar, J.—This appeal arises 
out of a mortgagee'’s suit for sale; and the 
only question for decision at this stage is 
the point of limitation arising out of the 
fact that when defendant No. 18 was added 
as a party to tbis suit, more than 12 years 
had elapsed from the time when the mort- 
gage money was payable. This question 
of limitation affects the plaintiff's right to 
bring to sale a fourth share in Sch. A 
properties. The learned Subordinate Judge 
held that the claim was, to that extent, 
barred and directed the sale only of the 
remainder of Sch. A properties. Hence this 
appeal by the plaintiffs. The mortgaged pro 
perties belonged in equal shares to defend- 
ants Nos. land 8. They sold one-half of 
Sch. A properties to one set of defendants 

“with whom we are not concerned in the 
appeal and the other half of Sch. A proper- 
ties to defendant No. 11 on September 21, 
1920 (Ex. 4). On May 30, 1931, i. e. two 
months before this suit was filed, one Sheik 
Mohammad Rowther (D. W. No. 1), profes- 
sing to act under the authority of defemd- 
ant No. 11 executed Ex. 5, which purported 
to acknowledge that the purchase by de- 
fendant No. 11 under Ex. 4 had been made 
with the moneys of defendant No. 18's 
husband and with the stridhanam amounts 
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of defendant No. 18, that the properties 
accordingly beloned to defendant No, 1x's° 
husband and defendant No. 18 from the date 
of the said sale deed and that as the hus. 
band was dead, they now belonged to 
defendant No. 18 and that defendant 
No. 15’s husband and defendant No. 18 had 
all along been in exclusive possession and 
enjoyment ofthe properties. The document 
wourd up with the following sentence: 

“I have executed this release deed in proof of the 
fact that the said Sheik Mohammad Rowther has 
no right to concern in, or enjoyment of the under- 
mentioned properties.” 

By I. A. No. 210 of 1932, the plaintiffs 
applied toadd defendant No. 18 asa perly 
and this was ordered on October 12, 1932, 
i. e. after the expiry of more than 12 years 
from the due date. In the affidavit filed in 
support of the application to add defendant 
No. 18 as a party, the plaintiffs alleged that 
the story that the purchase by defendant 
No. 11 was benami for defendant No. 18 and 
her husband was not true, that Bx. 5 
itself was a sham document executed by 
the alleged agent only with a view to 
enable defendant No. 18 to put forward 
a claim to the properties which, in the 
meanwhile, had been attached in another 
suit and that the allegation that defend- 
ant No. 18 and her husband had been in 
possession was also not true. The plaintiffs, 
however, prayed that to avoid complication 
at the execution stage, defendant No. 18 
might be impleaded as a party to the suit, 
When she was impleaded, defendant No, 18 
set up her title and pleaded that as against 
her and the properties in which she was in- 
terested, the suit was barred by limitation. 


This question ‘of limitation was raised 
by Issue No. 5 in the case. The lower Court 
has held that as to one-half of the pro- 
perties conveyed under Ex. 4 the suit was 
not barred but as to the other half it was 
barred. We are not satisfied with the way 
in which the question has been dealt with 
in para. 15 of the lower Court's judgment. 
It is true that no issue was framed as to 
the alleged benami character of the pur- 
chase by defendant No. 11 nor as tothe 
nature and effect of Ex. 5. But we donot 
see how in the absence of such issues and 
findings thereon, the Court below could 
hold that the impleading of defendant 
No. llin time was not sufficient to entitle 
the plaintiffs to bring this fourth share ulso 
in the properties to sale. If defendant No. 11 
was the real owner and the story of the 
benami was not true, the addition of defend- 
ant No. 18 would have been a mere surplus- 
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age. The fact that the plaintiffs, as a 
ematter of precaution, impleaded defend- 
ant No. 18, would not amount to an admis- 
sion by them that defendant No. 11 was 
not the real owner and that the story of 
benami sel out in Ex. 5 and adopted by 
defendant No. 18 was true. Even assum- 
ing, however, that defendant No. 11 was only 
a benamidar for defendant No. 18, defend- 
ant No. 11 will be competent to represent 
defendant No. 18, because as a benamidar 
he will be in the position of a trustee and 
defendant No. 18 will be bound by any 
adjudization ina suit to which defendant 
No. 1l is a party: see Gur Narayan v. 
Sheolal Singh (1). [fin those circumstances, 
defendant No. 18 who will be a beneficiary 
on this assumption is subsequently im- 
pleaded merely as a matter of caution, that 
will not by itself let in the operation 
of s. 22, Limitation Act, because defend- 
ant No. 18 will not, in this view, be a new 
party: see Janhabi Chowdhurani v. Brojo 
Mohini Chowdhurani (2) and Guruvayya v. 
Datiatraya (3). 9 
tion that on the execution of Ex. 5, defend- 
ant No. 11 ceased to be entitled to repre- 
sent defendant No. 18 and that therefore 
the interests of defendant No. 18 were 
not represented at the time the suit was 
instituted, that defendant No. 18 can invoke 
s. 22, Limitation Act. To enabte defend- 
ant No. 18 to do so, she must satisfy the 
Court that Ex. 5 represents a real and 
operative transaction. If, for instance, the 
executant of Ex. 5 had no power or 
authority to execute it on behalf of 
defendant No. 11, or if Ex. 9 was merely a 
nominal document brought into existence 
to enable defendant No. 18 to take some 
claim proceedings and was not intended to 
“be operative, defendant No, 11 would con- 
tinue to be entitled to represent defendant 
No. 18 even if the original purchase was 
for the benefit of defendant No. 18. 

A decree of the lower Court straightway 
exonerating a fourth share of Sch. A pro- 
perties without raising and determining 
the questions above adverted to is obvi- 
ously untenable. The decree will, to that 
extent, be set aside and the case remanded 
tothe lower Court for framing necessary 
issues in the light of the above observations 
and disposing of the case after giving the 
parties en opportunity to lead evidence 


() 46 C 566; 49 Ind. Cas. 1; A IR 1918 PO 140; 
46 1A 1;17 AL J 66; 36M L J68; 9 L W 335; 23 
OWN 524; 1UP LR (PU) 1;12 Bur. LT 122 
(PO). | 
(2)7 OW N81. 

(3) 28 B 1l; 5 Bom, L R 618. 
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bearing upon the issues to be framed as 
above directed. The costs of this appeal 
will be provided for in the revised decree 
of the lewer court. Court-fee paid on the 
memorandum of appeal will be refunded. 

C. M. P. No. 5330 of 1934.—As we are 
remanding the main appeal for further 
trial in the lower Court, it is unnecessary 
to admit the document here. Tt may be 
tendered in the lower Court in the course 
of the fresh inquiry. 


N.B. Case reman ded. 


RANGOON HIGH COURT 
First Uivil Pree Nos. 80 and 81 of 
1937 


January 13, 1938 
BAGULEY AND Mosstiy, JJ. 
SAW YAW BA AND OTAERS— 

APPELLANTS 
versus 
SAW BA MAUNG AND ANGTHER— 
RESPONDENTS 

Will—-Probate—If bona fides of transaction are 
proved and there are no suspicious circumstances, 
probate can be granted. 

If the propoundera of the will had discharged 
themselves of the onus of showing the righteous-- 
ness of the transaction and there are no circum- 
stances suggesting suspicion, the probate can be 
granted. “Righteousness” means only bona fides. 
A Oourt of probate is not a Oourt of probity, and 
it has not to ask whether the testatrix bequeathed 
her property as it thinks she ought to have done. 

Held, on facts that there was no suspicion. 
attaching to the transaction and the probate could be 
granted. Tyrrell v. Painton (2), explained, Bur 
Singh v. Uttam Singh (|), relied on. 

F. O. As. agaist the decree of the Dis- 
trict Gourt, Henzada, dated June 4, 
1937. . 

Mr. Cowasjee, for the Appellants. 

Messrs. Ba Han and Tun Maung, for the 
Respondents. f 

Baguley, J—This appeal arises out of 
an application for probate ofa will of one 


Daw Lucy, deceased. The application was - 


made by Saw Ba Maung, who is said to be 
tne only Karen Barrister-atlaw in the 
Henzada District, who was appointed exe- 
cutor of the will. Daw Lucy was a Karen 
Ohristian, and under her will she left all 
her landed property to one Saya Po Myine, 
who was her first cousin, thereby defeating 
the expectations of her brothers, sisters 
and two nieces, children of a deceased 
brother. ‘Ine application was opposed by 
relations, who alleged that Daw Lucy was 
not of disposing mind at the time the will 
was executed, or if she was of disposing 
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mind, then they say the will was obtained 
by undue influence or coercion or importu- 
nity: they denied the signature on the 
will, they denied proper attestation of the 
will, and they said that the legatee and 
. the administrator have colluded to deprive 
them of their otherwise unassailable right 
of succession. The triel Court pronounced 
in favour of the will. Itis argued before 
us that the signatures on the will differ so 
much from the admitted signatures of Daw 
Lucy that the genuineness of the signatures 
on the will is doubtful, but most of all 
‘it is argued that Po Myine was in a posi- 
tion to dominate the will of Daw Lucy, 
and as he was 2 pastor of the church, the 
will must be regarded with the same sus- 
picion that many wills made by elderly 
ladies in favour of ministers of a church 
are regarded. 
There is no particular dispute with 
. regard to the main history of the case. 
Daw Lucy was a Karen Christian, as 
I have said, who lived at Daunggyi, where 
no skilled medical attention is procurable. 
She was suffering from tuberculosis; she 
wes brought.in to Henzadain February, 
and received treatment, from which she 
appeared to benefit to such an extent that 
after a comparatively short stay she went 
back to Daunggyi. The cure, however, was 
clearly too rapid to be lasting, and in May 
she came back again to Henzada. Po Myine 
lived at Henzada in the A. B. Mission 
compound, and he was her first cousin, 
and she went to stay with him. After 
staying in his house for a few days she 
moved to a smaller building in his com- 
pound, he says, in order that she might 
have more quiet and rest there. This may 
have accounted for the move partly, but 
partly also he may have recognized that it 
was not good for his family to have some- 
body living in the house in an advanced 
stage of consumption. The outhouse to 
which she went is said to have been three 
-fathoms to two and ahalf fathoms away 
and had before been rented to a Forest 
Ranger. The allegation that she was turned 
out to live in a goat-shed is obviously 
unfounded, because according to the appel- 
lants’ witnesses there were up toa dozen 
people living with Daw Lucy inthis house 
at limes and so it must have been of a 
fair size. She arrived in Henzada in May, 
and according to the applicant, this will 
was executed on June 20. She got into 
touch with Saw Ba Maung, the local Karen 
Barrisier. He said he had some printed 
will forms; and taking two of these the 
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will was executed in duplicaté and attested , 
by Maung Zan and Po Yin, both teachers 

of the American Baptist Community. Daw 

Lucy did not die until September, nearly 

three months later: so there is no quas-. 
tion of the will having been executed in 

extremis. 


There is a mass of evidence given by 
both sides with regard to Daw Lucy’s con- 
dition at the time. According to one side 
she was perfectly capable of making a will. 
According to the appellants, she wasina 
terrible condition, unable to do anything 
but lie down, and they attempted to accuse 
Po Myine of having caused her death by 
administering poison. Yaw Ba has already 
been convicted for defamation in making 
this charge, but he repeats it in his evi- 
dence. The evidence on both sides being a 
matter of hard swearing. I prefer to judge 
Daw Lucy’s condition solely by the evi- 
dence of two independent witnesses, the 
medical attendant who was looking after 
her (Dr. Das) and Mrs. Phelps, Assistant 
Superintendent of the A. B. M. Karen 
High School at Henzada. Dr. Das, being a 
Hindu, may be regarded a3 quite impartial 
between the two sides. He says definitely 
that in Jane 1936, Daw Lucy retained her 
full consciousness, and she retained full 
consciousness even in July and August. 
He gays that a person who is suffering 
in the way that Daw Lucy was suffering 
is affected physically but not affected 
mentally; the only way in which his 
mental condition is affected is that he is 
unable to concentrate his mind for a long 
time. No great concentration of mind was 
required for giving instructions for the will 
which was put forward, which is in one 
of the simplest forms bequeathing certain 
immovable property to Saya Po Myine. 
The description of the properties was taken. 
from the tax-lickets, and all that the tes. 
tator had to do was to hand over the tax 
tickets and say: “I want to leave all these 
to Saya Po Myine.” ‘Mrs. Phelps, the 
Assistant Superintendent of the Karen 
High School, is also equally impartial. 
Saya Po Myine was a boy at school under 
her, and so was the chief defendant, Yaw 
Ba. Sne knew the family well, and it was 
in her motor car that Daw Lucy was first 
brought to Henzada in February. While 
Daw Lucy was in the annexe of Saya Po 
Myine, Mrs. Phelps used to visit her con- 
stantly, to see how-she was and to pray 
with her, and she says : ; 

“On all occasions when I visited her, she talked 
with me well and she understood well what was 
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said to her by me and she gave me sane answers. 
She never lost her reason on any occasion I visited 
her.” 


On the evidence of these two witnesses 
1 would hdd that Daw Lucy atthe time 
the will was made was perfectly sane and 
perfectly capable of making a will in the 
terms in which this will is made. It is 
quite possible that she might have been 
unsble to concentrate long enough to give 
full instructions for a long and complicated 
settlement or anything of that sort, but a 
simple will of this kind would require very 
little concentration. The next point to be 
dealt with is that of undue influence. This 
is not a case of an elderly lady leaving her 
property to her father confessor, or any- 
body who isin a similar position to domi- 
nate hera Po Myine is a pastor of the 
church, but there is nothing to show that 
he has had any particular connection or 
spiritual domination over Daw Lucy. His 
connection with her seems to be rather that 
of a cousin than of a spiritual father. The 
will, as I have said, does not leave every- 
thing to him. Daw Lucy had some other 
movable property; there is a suggestion 
that she had jewellery, and there is evidence 
that she had cattle; it is only the immov- 
able property that has gone to Po Myine, 
Po Myine did not get her into a position 
in which he could dominate her will. She 
was not living in his house with him, but 
was living in a house of his and there is 
no evidence that he was constantly visiting 
her. Other people came freely to see her, 
including, as I have said, Dr, Das and Mrs. 
Phelps, and the defendants according to 
their own story, were constantly going and 
staying with her in this annexe where she 
was living. She was in no way shut up, 
and no evidence has been adduced to show 
that Po Myine ever had a chance of getting 
at her. 

The defendants say they knew nothing 
about this will, but Mrs. Phelps says she 
knew about the. existence of this will 
although she had never actually seen it, 
and she knew about it long before Daw 
Lucy's death. There was no secrecy about 
it, and in my opinion the will bears nothing 
of the ordinary stigmata of a will obtained 
by undue influence by some one who is 
placed in a position to dominate the will 
of the testator. Not very many years ago 
Daw Lucy had had a violent quarrel with 
some of her relations, and after all, a first 
cousin is very nearly,particularly in this 
country, as near a relation as a brother or 
a sister. There is evidence that Daw. Lucy 
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had been taking particular care of one Tha 
Aung, son of Yaw Ba, and paid his school 
fees, and we are asked to hold that a will 
leaving him nothing at allis so unnatural 
that it must be regarded as having been 
obtained by undue influence. I note, how- 
ever, that Tha Aung is now 19 years old 
and he may be regarded as having finished 
his schooling, and there is no need for 
Daw Lucy to make any further provision 
for paying his school fees though Mrs. 
Phelps in her evidence does suggest that 
his schooling was going to be continued 
by Saya Po Myine, but neither Saya Po 
Myine, nor Tha Aung was asked any def- 
nite questions on this point. 

With regard to the actual hand-writing 
on the will, there is the evidence of Saw 
Ba Maung, Barrister-at-law. Saya Po 
Myine and the two attesting witnesses, 
and, without professing to be an expert in 
hand-writing, there is nothing in the forma- 
tion of the letters which, in my opinion, 
gives rise to suspicion in itself. It is true 
that the “ma” of Ma Lucy is written in a 
different way to the way in which Daw 
Lucy was in the habit of writing it on 
promissory notes, but the difference is 


. between writing the “ma” with two sepa: 


rate strokes of the pen, lifting the pen off 
the paper between making the two strokes, 
and writing in one stroke of the pen that 
which consists of the other two strokes 
and a drag of the pen over the paper bet- 
ween them, Other points were raised in 
argument, but they scarcely deserve serious 
consideration, : 

We are asked to deduce bad faith on the 
part of Ba Maung, because as a legal 
practitioner he says he drafted the will 
without payment. His wife is, it would 
seem, Some kind of relation of Daw Lucy, 
and there is nothing to prevent a lawyer 
acting out of the kindness of his heart in 
this way, and also at that time he was 
engaged in trying to secure votes atthe 
elections. We are asked to be suspicious of 
this will because it was made in duplicate, 
but Ba Maung says he had five of these 
printed forms of will, two of which he 
used for Ma Lucy’s will, and the other 
three were used for drawing up the will of 
Saya Tun Wa, one of the defence witnesses: 
he has made this will in triplicate, which 
should have nfade it far more suspicious. 
This,Saya Tun Wa appears to be a strange 
kind ofa teacher. He says he asked Ba 
Maung todraw up his will though he had 
no confidence in him. He has no confidence 
in most people, including himself, accord: 
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ing to his evidence; and in any event he 
has torn up the will, so he seems to have 
no confidence in that either, For these 
-Teasons I think that the learned Judge 
was quite correct in allowing probate of 
the will, and I would dismiss these appeals 
with ecsts; Advocate’s fee ten gold mohurs 
for both costs. - 

Mosely, J.—I agree. To use the words 
in Bur Singh v. Uttam Singh (1), there were 
no circumstances in the present case to 
suggest suspicion. It would seem that Saya 
Po Myine, who was a travelling pastor, 
would have had no opportunity of exercis- 
ing undue influence on Daw Lucy had he 
wished todoso, ten or twelve people being in 
the hut with Daw Lucy at different times, 
mor wasthere any evidence whatever that 
Saya Po Myine could have done so, much 
less that he attempted to do so. Nor was 
there any evidence to show that the ill- 
ness of the testatrix affected her mental 
faculties. We have been referred by the 
appellants to the case in Tyrrel v. Painton 
(2), where the concluding words were that a 
Judge has to ask himself whether the pro- 
pounders of the will had discharged them- 
selves of the onus of showing tne righte- 
ousness of the transaction. This word 
“righteousness” J presume means only 
bona fides, for with all due deference, a 
Court of probate is not a Court of probity, 
and we have not to ask ourselves whether 
the testatrix bequeathed her property as 
we think she ought to have done. 

D. Appeals dismissed. 

-© (1) 88 O 355; 9 Ind. Oas. 33; 38 I A 138; 21P R 

1911; 13 O LJ 72; 150 WN 177; 1 P W R 1911; 21 
P L R1911; 13 Bom. L R 59; 9ML T 115; (1911) 
1M W N88; 8A LJ 123; 4 Bur. LT 35 21ML 


J100 (PO). 
‘ggg CSW LRP 151; 6 R540; 70 LT 458; 42 W R 
43, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 41 of 1937 
April 26, 1937 
Trex CHAND, J. . 
KARAM CHAND AND ANOTRER—P LAINTIFFS 
— A PPELLANTS 
versus 
DR. KARAM DAD KHAN AND OTHERS— 
DEFENDANTS— RESPONDENTS 

Co-sharer—Liaclusive possession—Co sharer in ex- 
clusive possession of joint Land not excteding his share 
— Whether can be dispossessed by other co-sharers. 

In a case of a joint khata, where one co-sharer has 
been in exclusive possession ‘of a portion of the joint 
land, which does not exceed his share in the entire 
holding, another co-sharer cannot dispossess him 
against his will from the portion of which he had 
been in possessidn, Ganesha Mal v. Ibrahim (1), 


1i7—49 & 50 
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Wazir Singh v. Mahtab Singh (2), Jhanji v. Ramzan 
(3), Mahomed Amin v. Karm Dad (4) and Saad Ullak 
v. [brahim (5), relied on. 

S. C. A. from the decree of the District 
Judge, Mianwali, dated October 6, 1936. 

Mr. V. N. Sethi, for the Appellants. 

Mr. Roop Chand, for the Respondents. 


Judgment.—On February 3, 1916, Sule- 
man Khan and his brothers, sons of Mehr 
Masih, sold certain specified fields, com» 
prising an area of 101 kanals and 12 marias 
to plaintiff No. land father ofjplaintiff No. 2, 
and defendant No. 3. In the sale deed 
it was stated that the land sold was entered 
in the revenue papers as a part of a holding 
which was owned jointly by the vendors 
and the predecessors-in-interest of the 
present defendants-respondents (other than 
defendant No. 3), but that in a private 
Partition these fields had fallen to the share 
cf the vendors and that they had been in 
exclusive possession for a long time. On 
August 17, 1935, the plaintiffs brought the 
present suit for possession alleging that 
they had been in possession of the land 
since the date of purchase, but that re- 
cently the defendants had attempted to 
disturb their possession and had actually 
brought under cultivation a portion of it. 
They accordingly prayed for a decree fur 
exclusive possession. The suit was resisted 
by defendants Nos 1 and 2, who stated that 
the vendors of the plaintiffs and the defen- 
dants were co-owners of the land which 
was a part of the joint holding, and denied 
that there had been any private partition, 
or that the plaintiffs cr their vendors had 
been in exclusive possession. On the other 
hand they pleaded that the land had been 
in their own possession all along. 

The trial Judge found that the alleged 
private partition had not been proved. He 
held, however, that the plaintiff's vendors 
had been in exclusive possession of the 
fields at the time of the sale. He also found . 
that the plaintiffs had remained in culti- 
vating possession of the land from 1916 to 
1922, but that the land became banjar in 
1923 and continued to be so till April 1935, 

“when the defendants took possession ot 
about three kanals of it, and brought it 
under cultivation. On these findings he 
held that the plaintiffs’ claim was barred . 
under Art. 142, Limitation Act. He accord- 

“ingly dismissed the suit. On appeal, the 
learned District Judge upheld the tinding 
‘of the Court below that the ulleged private 
partition had not been proved but he found 
that the plaintiff-vendors had been in exclu- 
sive possession since long before 1916 and 
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that the plaintiffs had remaired in exclusive 
possession frcm the date of the sale till 
1922 when the land became banjar owing 
to scme disputes relating to irrigation 
rights between the plaintiffs and other 
proprietors of the village. He found that 
the land remained in this condition till a 
short time before this suit when defendants 
broke a portion of it. On these facts, he 
found that from 1922 to 1934 the possession 
must be considered to follow title which was 
in all the co cwners including the plaintiffs 
and the contesting Cefendants. He acccrd- 
ingly accepted the plaintifis’ appeal in part 
and granted them a decree for joint pos- 
Session. 

t The plaintiffs have come in second appeal 
and it has been contended on their behalf 
that the learned Judge is in error in holding 
ihat merely because the land was not under 
cultivation from 1923 to 1934, possession 
must be presumed to be that of all the 
co-owners. It is pointed cut that the 
learned Judge has ignored the entries in 
the jamabandi for 1923-24, 1927-28 
and 1931-32, in all of which the land in 
dispute is shown as maqbuza mushtarian 
(in pcssetsion of the vendees, i..e,, the 
plaintiff and appellant No. 3), He states 
that there is a presumption of correctness 
attaching to these entries, and that this 
has not been rebutted by any evidence on 
their part. After hearing both Counsel 
and examining the record, I am of opinion 
that this contention ie well founded and 
must succeed. As already pointed out 
the Courts below have concurrently found 
that the plaintiffs’ vendors were in exclusive 
possession before 1916 and that from 1916 
to 1922 the plaintiffs themselves were in 
actual cultivating possession. Cultivation 
ceased in 1923 for want of irrigation but, 
as the jamabandi entries show, the land 
continued to be in possession of the plain- 
tiffs until 1935, when a small portion of it 
was brought under cultivation by the con- 
testing defendants. The allegation of the 
defendants that they had been in pcssession 
of the entire land from 1916 to 1934 has 
been held to be unproved. In these cir- 
cumstances there 18 no doubt that the 
plaintifis are entitled to a decree on the 
strength of their kng exclusive possession 
even though the land is jointly owned by 
them and the defendants. It is well settled 
that in a case of a joint khata, where cne 
co-sharer has keen in exclusive possession 
of a portion of the joint land, which does 
not exceed hisshare in the entire holding, 
another co-sharer cannot dispossess him 
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against his will from the portion of which 
he bad been in possession: Ganesha Mal v. 
Ibrahim (1), Wazir Singh v. Mahtab Singh 
(2), Jhanji v. Ramzan (3), Muhammad Amin 
v. Karm Dad (4) and Saad Ullah v. Ibra- 
him (5). 

The learned District Judge has observed 
that the plaintifs must be taken to have 
abandoned their possession in 1923, ‘but 
abandonment was not pleaded by the de- 
fendants nor was it put in issue, nor is 
there any evidence on the record to prove 
it. On the other hand. the plaintiffs have 
been shown in the revenue record as being 
in possession all along. I hold therefore 
that the plaintiffs are entitled to a decree 
for exclusive possession and entitled to 
remain in possession till partition. I accept 
the appeal, set aside the judgment and 


‘decree of the learned District Judge and 


in lieu thereof grant the plaintiffs a decree 
fcr exclusive pcssession of the land in dis- 
pute. Having regard to all the circum- 
stances, I leave the parties to bear their 
own costs throughout. 

D. Appealrallowed. 

(1) 104 P R 1919; 53 Ind. Cas, 569; AI R1919 Lab, 
237: 111 P L R1919, : 

(2) 108 P R 18b9, 

(3) 13 P R 1910; 5 Ind, Oas. 808; 60 P L R 1910. 

(4) A 1R 1924 Lah, 293; 69 Ind, Cas. 671. 

(5) A I R 1925 Lah, 518; 85 Ind. Cas, 553. 





_ OUDH CHIEF COURT 
Criminal Revision Application No. 52 
of 19338 
September 2, 1938 
Zia-UL-Hasan AND YcRKE, JJ. 
SHITAL PRASAD—Acotssp— 
APPLICANT 
versus 
EMPEROR—OCcmpLainant— OPEFOSITB 
PARTY 
Criminal Procedure Code (Act V of 1898), ss. 423 
(1) (b), 562 (1)—Accused convicted of offence punish- 
able with fine only but bound’ over under s. 562— 
Imposition of fine in appeal, whether enhancement of 
sentence— S. 062, if applies to offences punishable 
with fine only. i 
Where an accused is convicted under s. 14-25 of 
the Northern India Ferries Act, by the trying 
Magistrate but is bound over unders. 562 of the 
Code of Criminal Procedure, aa a first offender and 
on an appeal the Sessions Judge maintains the con- 
viction but fines the accused on the ground that 
s. 562 does not apply to an offerce punishable 
with fine only, although the imposition of fine in 
the circumstances of the case can hardly be said to | 
be an enhancement of sentence, as no sentence was 
giver to the applicant by the trying Magistrate, 
still the impcsition of fe entails a greater bur- 
den on the accused than the execution of a bond 
under s. 562, Criminal brocedure Code, 
Section 562 (1) of the Code of Criminal Procedure 


1638 
applies not only to offences punishable with impri- 
sonment but also to offences punishable with fine 


only. Vaijaappa Shivlingappa Humberwadi v. 
Emperor (1), relied-on. 


Or. R. App. of the order of the Sessions 
Judge of Gonda, dated January 22, 1938. 


Mr. Kanhaiya Lall Nigam, for the Ape 
plicant. 
The Government Advocate, for the Crown. 


Judgment.—This is an application in 
. revision aguinst an order of the learned 
Sessions Judgeof Gonda. 

The applicant was charged before a 
Magistrate under s. 14-25 of the Northern 
India Ferries Act in that on June 16, 
1937, he took his lorry loaded with pas- 
sengers on the approach road to the 
Lakarmandj ferry and refused to pay toll 
for using the road. He was convicted by 
the trying Magistrate but was bound over 
under s. 562 of the Oode of Criminal Pro- 
cedure, as a first offender. He appealed 
against his conviction to the Sessions Judge 
who maintained the applicant’s conviction 
but as he was of opinion that s. 562 of 
the Code of Oriminal Procedure applied 
énly to offences punishable with imprison- 
ment while an offence under the Ferries 
Act is punishable with fine only, he sen- 
tenced him toa fine of Rs. 10. Against 
this order the applicant has brought this 
application for revision. 

The first point taken before us is that 
the Courts below were in errorin holding 
that the plank road along which the ap- 
plicant took his lorry is an approach to 
the ferry and not to the Lakarmandi 
Railway Station. On this point the learned 
Sessions Judge saya:— 

“The foregoing discussion leaves no doubt that 
the planked road used by the appellant is an ap- 


proach to the ferry and only incidentally to the 
railway station.” i 


and 

“another fact which may be mentioned is that 
there is a signboard at the beginning of the sp- 
proach road quoting s.14 of the Ferries Act.” ` 

In these circumstances we are of opinion 
that the applicant did use the approach 
Toad to the Ferry knowing full well that 
it was such an approach road and he was 
thus liable to pay toll under s. 14 ofthe 
Ferries Act and to prosecution. on refusal 
to pay the toll under s. 25, 

The next point urged is 
the learned Sessions Judge was 
wrong in giving the applicant a sen- 
tence of fine inasmuch as it amounted 
to an enhancement of the sentence which 
he had no power todo owing to the pro- 
visions of s, 423 (1) (b), Oriminal Procedure 


that 
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Code. Now, although the imposition of” 
fine in the circumstances of the case can 
hardly be said to be an enhancement of 
sentence, as no sentence was given to 
the applicant by the trying Magistrate, 
still we are of opinion that the imposition 
of fine entails a greater burden on the 
applicant than the execution of a bond 
under s. 562, Criminal Procedure Code. 
Moreover, we are clearly of opinion that 
the learned Sessions Judge was wrong 
in thinking that s. 562 (1) of the Oode 
of Criminal Procedure applies only to 
offences punishable with imprisonment 
and not to offences punishable with fine 
only. Section 562 (1) lays down the limit 
of the gravity of the offences that can 
be dealt with, in view of the age and 
sex of the offenders, under that section, 
and the mention of imprisonment upto 
seven years in the case of parsons not 
under twenty-one years of age and of 
any sentence short of death or transporta- 
tion for life in the case of women or 
men under twenty-one years of age, does 
not mean that offences punishable with 
fine only are not amenable to the pro- 
visions of s. 562 (1). In fact it is on the 
face of it unreasonable to suppose that 
the Legislature should have intended that 
while persons guilty of offences punisi- 
able with imprisonment upto seven years 
or, even in certain cases, punishable with 
a sentence short of death or transportation 
for life should be released on entering 
into a bond to keep the peace and be 
of good behaviour but that a person 
guilty of offences punishable with fine 
only should not be dealt with. The view 
we have taken is supported by the view 
of a Full Bench of the Bonhay High Court 
expressed in the case of Vaijaappa Shiv- 
lingappa Humberwadiv. Emperor, A. L R. 
1935 Bom. 402 (1). In that case Beaumont, 


: C. J. in his judgment said:— 


“Reading s. 562, sub-s. (1) and (1-A); it seems to 
me quite clear that they arə dealing with cases of 
first offenders where the conviction is for an 
offence of less than a certain degree of gravity, the 
degree of gravity being measured by the maximum 
punizhmsut which can be imposcl for the offence, 
and the intention is to enable such frst offenders ty 
be dealt with leniently. Itis clear that an offence 
punishable with fine only isan offence of a minor 
character, of very much less gravity than an 
offence punishable with imprisonment upto seven 
years. Reading the section as a whole, I have no 
doubt whatever that the expression ‘offence punish- 


“ able with imprisonment for not more than seven 


years’, was intended to be read in the same sense 


(1) A I R 1935 Bom, 402; 158 Ind, Oas. 649; 37 
Bom. LR 739; (1935) Or. Oas, 1109; 8- R B138; 36 
Or. L J 1470 (2); 60 B 55, 
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"às the expression in sub-s. (1-A) ‘offence punish- 
able with not more than two years, and that 
both expressions were intended to cover offences 
punishable With a less severe sentence than those 


indicated and therefore to include offences punish- 
able only with fine.” 


We therefore accept this application in 
part, set aside the order of the learned 
Sessions Judge so far as it imposes a fine 
on the applicant and restore the order of 
the trying Magistrate. 

8, Application accepted. 





LAHORE. HIGH COURT 
Civil Revision Application No. 837 
of 1936 : 
April 26, 1937 
Din Mosammap, J. 
NAZIR AHMAD—Darenpant 
PETITIONER 
versus 
JIWAN DAS AND ANOTHER-—P LAINTIFFS 
— RE8SPCNDENTS 

Contract Act (IX of 1872), s. 25 (2)—Contr@ct by 
minor--Ratification on attaining majority—Effect— 
5. 25 (2), if applies—Person entering into money bond 
to pay off deceased father's time-barred debts— Per- 
sonal decree on bond cannot be passed, : 

A contract entered into by a minor being null and 
void, its subsequent ratification bythe minor on 
attaining the age of majority cannot form a valid 
contract on which a suit can be maintained. The 
consideration which passed under the earlier contract 
cannot be imported into the contract into which the 
minor entered cn attaining majority. Section 25 (2), 
Contiact Act, has no application to a contract of this 
kind. Govind Ram v, Piran Ditta (1), followed. 

Where a person enters into a money bond not to 
raise apy personal loan but only to pay off his deceas- 
ed father’s time-barred debts, no personal decree can 
be passed against him but only a decree against the 
estate of the deceased in his hands can be passed. 
Abani Bilas v. Kanti Chandra (2) and Asa Ram v. 
Karam Singh (3), relied on. 

CO. R. App. from the decree of the Senior 
Sub-Judge, Shahpur, Sargcdba, dated 
August 31, 1936. 

Mr. Mohsin Shah, for the Petitioner. 

Mr. S. D. Puri, for the Respondents. 

Order.—Jiwan Das and his brother insti- 
tuted a suit against Nazir Ahmad for recovery 
of Rs. 340 cn the footing of an instalment 
bond said to have been executed by Nazir 
Akmad in their favour on January 16, 1934. 
Nazir Ahmad resisted the suit mainly on the 
ground that the bond was without considera- 
tion. At the trial, it transpired that the 
bond in suit was executed in lieu of another 
bond which had been jointly executed on 
January 9, 1931, by Nazir 
one Ilam Din, the second husband of Nazir 
Ahmad's mother. That bond, too, had been 
executed in lieu of a previous bond dated 


March 17, 1930, by Nazir Ahmad and Ilam. 


Nadir Anitad Vs JIWAN pas (Lat) 


Ahmad and - 


i0 


Din. The consideration of that bond was a 
previous bond executedon July 30, 1926, by 
Nazir Abmad’s mother Musammat Kaki as a 
guardian of Nazir Ahmad, minor, and her 
second husband Ilam Vin, the consideration 
of the bond being some old debts owed: by 
Nazir Ahmad's father, Lal Din, to Jiwan Das 
and his brother in relation to which a balance 
was said to have been struck by Lal Din on 
August 23, 1923. Holding that Nazir Ahmad 
was a minor in 1930, when healong with Nam 
Din executed the first bond in favour of Jiwan 
Das and his brother and that consequently 
the bond was void qua him and so were 
his subsequent ratifications, thereof the 
trial Court dismissed the suit. On appeal, 
the Senior Subordinate Judge, while agree- 
ing with the finding of the trial Gourt as 
to the original bond executed by Nazir 
Ahmad being void, decreed the suit on the 
ground that his execution of the last bond 
dated January 16, 1934, was for consideration, 
having been executed in lieu of a bond that 
was valid qua Ilam Din. It is against this 
decision that the present petition hus been 
lodged by Nazir Ahmad. 

Counsel for the netitioner relies on Govind 
Ram v. Piran Ditta (1), where a Full Bench 
of this Court has held that a contract enter- 
ed into by a minor being null and void, its 
subsequent ratification by the minor on 
attaining the age of majority cannot form a 
valid contract on which a suitcan be main- 
tained. Tke consideration which passed 
under the earlier contract cannot be import- 
ed into the contract into which the minor 
entered on attaining majority. The learned 
Judges have also observed that s. 25 (2), 
Contract Act, has no application to a con- 
tract of this kind, In my view, in the absence 
of any circumstances distinguishing the’ 
present case from the one before the Full 
Bench, there can be no question but that 
the present petition must succeed. 

The only point of distinction that has been 
urged by the respondent’s Oounsel is that 
in the bond of 1931, Ilam Din was a joint 
executant with Nazir Ahmad and that it 
was on account of the inducement made by 
Nazir Ahmad that Jiwan Das and his brother 
gave up tueir claim against [lam Din and 
contented themselves with a bond from 
Nazir Ahmad alone. There is, however, not a 


*shred of evidence on the record in support 


of this allegation. This point does not 
appear to have been raised even before 
the Court below. The statement of Jiwan 
Das himself before the trial Court is incon- 


(1)16 Lah. 546; 158 Ind, Oas. 243;,A IR 1935 Lah’ 
561; 37 P L R 690; 8 R L 207 (F B). 
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sistent with the position now taken up on 
his behalf. The only thing he stated there 
was that he gave up his claim against Ilam 
Din as Nazir Ahmad assented to executing 
a bond. on his own account. This, in my 
“View, Is quite different from saying that 
Nazir Ahmad had induced Jiwan Das and 
his brother to abstain from proceedings 
against Ilam Din. This ground, therefore, 
fails leaving the present case clearly within 
the purview of the Full Bench judgment 
alluded to above. 

Counsel for the petitioner has further 
urged that, inasmuch as no personal loan had 
been raised by Nazir Ahmad, it was not open 
to the Senior Sub-Judge to have passed a 
personal decree against him. At the most a 
decree could be passed against the estate 
of the deceased in his hands. He has relied 
in this connection on Abani Bilas v. Kanti 
Chandra (2) and Asa Ram v. Karam 
Singh (8). Counsel for the respondent con- 
cedes that the law is as stated by the 
petitioner's Counsel. In any circumstances, 
therefore, no personal decree could be pass- 
ed against Nazir Ahmad. In view, however, 
of my finding on the first point that the 
bond was without consideration, and that 
the subsequent ratifications of Nazir Ahmad 
could not validate a contract waich was 
void ab initio, I allow this petition, set aside 
the order of the Senior Subordinate Tudge 
and dismiss the plaintiff's suit. In view 
of the fact, however, that Nazir Armad's 
father did owe something to Jiwan Das and 
his brother which is now lost, I leave 
b parties to bear their own costs through- 
out. 

D, Application allowed. 

2) . . 
Noor Ot 178; 148 Ind. Oas. 1035; 38 O W 


(3) A IR 1929 All, 5°6; 119 Ind. Oas. 109; 51 A 983; 
(1929) A L J 901; Ind. Rul. (1929) All. 957, À 





es. LAHORE HIGH COURT 
Civil Revision Petition No. 222 of 1937 
June 11, 1937 
Barnes, J. 
ADMINISTRATOR, LAHORE MUNIOI- 
PALITY—DEFENDANT—PETITIONER 


versus 
SIRAJ DIN—Pratntirr— 
. RESPONDENT , 
Decree—Validity—Suit against Municipality— 
Municipality superseded and Amînistrator appointed 


before decree in suit—Administrator not brought on» 


record—Decree, if can be executed against property 
m ing hands—Punjab Municipal Act 111 of 1911), 
a, 238. 

A person ingtituted a suit against a Municipal 
Committee for recovery of certain amount. Before the 
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date of the decree, however, the Municipal Com- 
mittee was superseded by the Local Government 
under s. 238, Punjab Municipal Act, and an Admi- 
nistrator was appointed to carry on the duties of 
the Committee. The plaintiff took nosteps to bring 
the Administrator or anyother person as the legal 
representative of the Municipal Committee on the 
record before the decree was passed. When the 
decree was sought to be executed against the prop- 
erty in the hands of the Administrator, he raised an 
objection that the decree was a nullity : 

Held, that the decree was a nullity asthe legal 
representative of the Municipality was not brought 
on the record and could not be executed against any 
property in the hands of the Administrator. Prince 
Victor N. Narayan v. Bhairabendra Narayan Deb 
(1), distinguished. 

©. R. P. from an order of the Small 
Cause Court Judge, Lahore, dated Janu- 
ary 11, 1937. . 

_ Mr. S. C. Chatterji, for the Petitioner. 

Mr B. C. Verma, for the Respondent. 

Order.—The respondent Siraj Din in- 
stituted a suit for recovery of Rs. 266 
against the Municipal Oommittee of Lahore 
and obtained a decreet on November 4, 
1936. Before the date of the decree, how- 
ever, the Municipal Committee was super- 
seded by the Local Government under 
s 238, Punjab Municipal Act, and an 
Administrator was appointed to carry on 
the duties of the Committee. Tae plaintiff 
took no steps to bring the Administrator or 
any other persor as the legal representa- 
tive of the Municipal Committes on the 
record before tne decree was passed. When 
the decree was sought to be executed 
against the property in the hands of the 
Administrator, he raised an objection that 
the decree was a nullity. The learned 
Judge of the Court below has disallowed 
this objection and has ordered the execu- 
tion proceedings tocontinue. The Adminis- 
trator has preferred a petition for revision 
of this order. 

The fact that the plaintiff had taken no 
steps to bring any legal representative of 
the Municipal Committee on the record 
after the supersession of the Committee is 
not disputed. The learned Counsel for the 
plaintiff-respondent, however, contends that 
under O. XXII, r. 10, Civil Procedure Oode, 
it was discretionary with the plaintiff to 
bring the legal representative of the defen- 
dant on the record and his failure to do so 
does not render the decree a nullity. The 
learned Counsel referred to Prince Victor 
N. Narayan v. Bhairabendra Narayan 
Deb (1), in which it was remarked that no 
duty was cast upon the plaintiff to bring 
an assignee or trustee on the record and 


(1) A IR 1930 Oal. 388; 125 Ind. Oas. 851; 34 O W 
N 53; Ind. Rul. (1930) Cal. 627, 
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e tbat it was discretionary with the Court 
tò allow such an application. But the facts 
of tbat case were different. One of the 
defendants had become an insolvent and 
the case could proceed against the other. 
The learned Judges, however, were careful 
to point out in the latter portion of the 
judgment that if the absence of the legal 
representative of the -insolvent defendant 
vitiated the constituticn of the suit, the 
plaintiff would have to take the risk of it. 
In the present instance as there was only 
one defendant and as the plaintiff did not 
take steps to bring avy legal representa- 
tive of the defendant on the record, it 
seems to my mind clear that the decree 
must be looked upon as a nullity. It follows 
that it cannot be executed against any prc- 
perty in the hands of the petitioner. 

I accept the petition for revision and 
setting aside the order of the learned Judge 
of the Small Cause Court, disallow the 
application of the plaintiff for execution of 
the decree. In the peculiar circumstances 
of the case, I leave the parties to bear 
their costs throughout, 

D. Petition allowed. 


_ MADRAS HIGH COURT 
Criminal Revision Cases Nos. 393 
and 394 and Petitions Nos. 361 and 
362 of 1937 
March 30, 1938 
Hokwi it, J. 
In re KAMALAMMAL AND ANOTOER 
— PETITIONERS 
Madras Suppression of Immoral Trafic Act (V of 
1930), a. 8 (2) — Search not under s. 6 (1) but under 
A E and 14 — Magistrate, if can pass order under 
8. i 
The warrant under which the Inspector made the 
raid of the house was issued, not unders.6 (1) but 
under ss. 13 and 14, Madras Suppression of Immoral 
Traffic Act, It was issued by the Commissioner of 
Police, to the Inspector authorizing him to enter 
into the premises for the purpose of ascertaining 
whether an offence punishable under ss. 9, 10, 11 or 
12 of the said Act has been oris being committed, 
whether any woman or girl is living therein in res- 
pect of whom an offence punishable under ss. 9,10, 11 
oF 12 of the Act has been committed and to arrest 
them under s. 13 in case heis satisfied that any of 
the offences punishable under the said sections had 
been committed. The nature of the warrant issued 
indicated that the Commissioner was not satisfied 
thatthe girls under the age of 18 years had been 
carrying on business of prostitution in a brothel. 
The Magistrates of the Juvenile Court passed an 
order under s. 6 (2) : hi 
Held, that since the search was not under s. 6 (1), 
the order passed by the Magistrates of the Juvenile 
Court was not an order passed under s. 6 (2), 
Or. R. Cases and Ps frcm an order of the 
Juvenile Court, Madras, dated June 16 
1937. -o ? 
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Mr. S. Sinnaswamy, for the Petitioners. 

The Crown Prosecutor, for the Crown. 

Order.-—The Magistrates of the Juvenile 
Court, Madras, passed an order under 
s. 6, cl. (2), Suppression of Immoral Traffic 
Act, that the three girls found in a house 
which was considered by the Police to be 
a brothel should be committed to the 
Rescue Home attached to the Vigilance 
Association. The Police searched a certain 
house and rescued these three girls and 
filed a case against the mother of two 
of the girls under s.5of the Act for keep- 
ing a brothel. After enquiry the Magis- 
trate acquitted her as there was no evi- 
dencethat that woman (Kamalammal) had 
been actually allowing the house to be 
used for purposes of prostitution although 
there was evidence which I do not think 
the Magistrate disbelieved that two of the 
girls were actually engaged in prostitu- 
tion when the house was raided by the 
Police. 

The only objection which can be raised 
to the order passed by the Magistrates is 
that it was not really passed under s. 
(2) at all, in thatthe search made by the 
Inspector of the house in question was not 
made under s., 6 (1). Ifthe search had 
been made under s, 6(1), then the Magis- 
trates would be competent to pass an 
order under s. 6 (2), even though in some 
independent proceedings a Magistrate had 
found that the person accused of running 
a brothel was not in fact doing so. It 
appears true that the warrant under 
which the Inspector made the raid of this 
house was issued, not unders. 6 (1), but 
under as. 13 and 14. It was issued by the 
Commissioner of Police, Madras, to the 
Inspector authorizing him to enter into the 
premises of No. 65, Elephant Gate Street, 
for the purpose of ascertaining whether an 
offence punishable under ss. 9, 10,11 or 
12 of the said Acthas been or is being 
committed, whether any -woman or girl 
is living thereinin respect of whom an 
offence ‘punishable under ss. 9,10, 11 or 
12 of the Act has been committed and 
to arrest them under s 13 in case he is 
satisfied that any of the offences punish- 
able under the said sections had been 
committed. 

“ The Commifsioner of Police is alsoa 
Magjstrate; and ifthe nature of the war- 
tant issued indicated that the Commis- 
sioner was satisfied thatthe girls under 
the age of 18 yearshad been carrying on. 
business of prostitutionin a krothel then 
it might be argued .- that although the 
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order was issued under s. 13, it might be 
considered to be an orderunder s. 6 (L) 
also. But itis clear from the order that 
the Commissioner of Police was not satis- 
fied that there were girls in the house 
under 18 years of age carrying on the 
business of prostitution. His order was 
merely one authorizing an Inspector to 
ascertain whether certain offences under 
the Act were being committed there. 
The order passed by the learned Magis- 
trates of the Juvenile Court was not, there- 
fore, an order passed under s. 6 (2) and 
has, therefore,to be set aside. This is 
unfortunate as Ihave no doubt that the 
girls would be better off where they are 
now than inthe house of ill-fame from 
which they have been taken. The peti- 
tions are, therefore, allowed and the girls 
against whom the order has been passed 
by the Magistrates of the Juvenile Court 
will be released. 


ND. ` Petitions allowed. 


LAHORE HIGH COURT 
First Civil Appeal No. 139 of 1937 
November 8, 1937 
Danir Singa, J. 
Rev. L. T. DINEEN—APPELLANT 


VETSUS 
EMPEROR—Opp)s1te Party. 
Succession Act (XX XIX of 1925), s. 291—Probate 
to estate of deceased Christian—Court granting it but 
ordering petitioner to furnish security — No time 
fized—Order, held appealable-- Security held could not 
be demanded, 

The Oourt in granting a probate of the estate of 
a deceased QOhristian, called upon the petitioner to 
pay probate duty, required an inventory and accounts 
to be filed and added a clause that he should furnish 
a security. But no time was fixed within which the 
security was to be given : 

Held, that the grant of the probate was conditional 
on the petitioner furnishing the required security and 
consequently the order wasappealable, Rangini Dasi 
v. Debendra Narain Singha (1), Lucas v. Lucas (2) 
and Monmohini Dassi v. Taramoni (3), referred 


Feld, also that under s. 291, Succession Act, security 
sould not be demanded as the deceased was a 
Yhristian, There was no other section under which 
he Court could demand a bond, 

Mr. Eric Banerji, for the Appellant. 

Mr. Edmunds, Administrator-General, for 
he Crown. 

Judgment.—In this. case the learned 
3enior Subordinate Judge, Lahêre, on an 
pplication made by the Rev. Brother 
a. T. Dineen for grant of probate of the 
astate of the late Mr. Benjamin Joseph 
Moran, granted the probate, valued th- estate 
at Rs. 6,324-5-0 for which he called upon the 
vetitioner to pay probate duty, required 
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an inventory and accounts to be filed by 
the petitioner within the prescribed period 
of six months and one year, respectively, 
and added a clause that the petitioner 
should furnish security for Rs. 6,400. An 
application for review of this order was put 
in on the ground that as the deceased 
Moran was a Obristian, security could not 
be demanded. The learned Judge, however, 
held that s. 291, Succession Act, was no 
bar to demanding security in probate cases 
and dismissed the review petition. The 
petitioner has come in appeal. A prelimi- 
nary objection has been raised by the 
Administrator-General that no appeal lies 
and Rangini Dasi v. Debendra Narain 
Singha (1), Lucas v. Lucas (2) and Mon- 
mohini Dassi v. Taramoni, 125 Ind. Cas. 
99 (3) have been cited in support. In this 
case, however, it seems to me, on a proper 
construction of the order that the grant of 
probate was made conditional on the peti- 
tioner furnishing security for Rs, 6,400. 
This is obvious when one considers that no 
time was fixed in the order within which 
the petitioner had to furnish the security. 
It would follow, therefore, either that. the 
Court meant to keep this application in a 
state of suspense until the petitioner happen- 
edto furnish the security required, or it 
intended that the grant of probate should 
be conditional on his furnishing security. 
It seems to me the latter construction is the 
only reasonable one to take in the circum- 
stances and I, therefore, hold that this order 
is appealable. S 

On the merits, it again appears clear from 
the terms of s. 291 that the District Judge 
is given a discretion to demand a bond from 
a person to whom probate ig granted only 
when the deceased was a Hindu, Muham- 
madan, Buddhist, Sikh or Jain or an exempt- 
ed person, as defined ins. 3 of the Act. It is 
conceded very properly by the learned 
Administrator-General that the . present 
deceased was not within any of the cate- 
gories above detailed. There is no other 
section which gives a Dis.rict Judge or any 
one else power to demand a bond from a 
person to whom probate is granted. It 
seems that there has been a change under 
the new Act which is pointed out in the com: 
mentary on this section by Mr. Sen Gupta 
at page 928. I, therefore, accept this appeal 
and make the order granting probate 
paconditional, that is to say, I set aside the 


GO) 80 W Neeviii (Notes). 
5. 
NEST Cal. 733; 125 Ind, Oas. 99; Ind. Rul 4 
(1930) Oal, 483. 
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order demanding security. There will be 
no order as to costs. 


D, Appeal accepted. 


OUDH CHIEF COURT 
Full Bench 
Miscellaneous Appeal No. 31 of 1935 
August 22, 1938 
Tuomas, C. J., Zta-UL Hasan AND YORKE, Jd. 
Thakur RAGHURAJ SINGH—Aprg tant 
- versus 
Me. ABDUL RAHMAN AND OTHERS 
— RESPONDENTS 

Provincial Insolvency Act (V of 1920), s. 16—Ex- 
press order of substitution, whether necessary or if can 
be inferred from Court continuing proceedings on ap- 
plication of creditor applying to be substituted—~ 
Creditor substituted, if can be substituted by other 
creditor—S. 16, object of. 

An express order of substitution is not necessary 
under s. 16 of the Provincial Insolvency Act and 
substitution can be inferred from the Court continuing 
proceedings on the application of the creditor apply- 
ing to be substituted under that section. |p. 395, 
col. 2.] 

The substitution contemplated by s. 16, Provincial 
Insolvency Act, is that a creditor who has been sub- 
stituted in place of the original creditor can in his 
turn be subetituted by another creditor and so 
on. [ibid.] 

The object of s. 16 of the Provincial Insolvency Act 
is to prevent other creditors from being injured by 
the action of one creditor who by reason of collusion 
or otherwise may not diligently prosecute the petition. 
If it is to be regardedas a new petition, this object 
is frustrated, and there is no purpose of having a 
section of the kind. If the original petition had 
proceeded up to the adjudication or if another credi- 
tor whose debt was not barred by the date of sub- 
stitution had been substituted, and he had obtained 
an order of adjudication, the applicant’s debt which 
was not barred by the date of the petition could be 
proved. In re Maugham (1) and In re Maund (2), 
distinguished. Ganga Nath v. Zalim Singh (3), 
Dinavazhi Venkata Hanumantha Rao v. Verugola- 
patti Gangayya (4) and Salamatmal Janimal v. 
Gobindaram Dharamias (5), referred to. [p. 394, col, 
2.} 

Misc. A. against the order of the District 
Judge, Sitapur, dated February 25, 1935. 
Order of reference to a Full Bench. 

Zia ul Hasan and Yorke,J.— February 
18, 1938). This isa miscellaneous appeal 
against an order of the learned District 
Judge of Sitapur under s. 16 of the Provincial 
Insolvency Act. 

The facis may briefly be stated as 
follows:— 

On July 31, 1933, Girdhari Lall and 
Damodar Dass, creditors of the present 
appellant applied under ss. 9 and 13 of 
the Insolvency Act forthe appellant being 
adjudged an insolvent. On November 3, 
1933, another creditor of the appellant 
named Gobardhan , Dass made a similar 


application: and added a prayer under s. 16 
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of the Act to: the effect that if Girdhari 
Lall and Damodar Dass withdraw their 
application, the petitioner may be treated as 
a petitioner and substituted in their place. 
On December: 22, 1933, Girdhari Lall and 
Damodar Dass applied for leave to withdraw 
their application. On this application an 
order was passed on January 27, 1934, to the 
following effect:— 

“File. If he does not desire to appear 
he may (not) do so", 
and a date was fixed for the hearing of 
Gobardhan Dass's application. There were 
several adjournments in the case and even- 
tually iseues were framed on September 8, 
1934, and November 3. 1934, was fixed for 
disposal of the case. On October 3, 1934, 
Sitaram respondent made an application 
under ss. 7, 9, 13, 15 and 16 of the Act 
and on October 13, 1934, the other two 
respondents Dwarka Dass and Baijnath 
made a similar application. 


On October’ 31, 1934, Gobardhan Dass 
applied for permission to withdraw and 
was allowed to doso. Subsequently some 
other creditors made an application under 
s. 16, but we are not concerned with their . 
application in the present appeal. On the 
same date the present respondents applied 
to be substituted for the “original creditors” 
and this application of theirs was allowed 
by the learned Judge by his order dated 
February 25, 1935. This is the order which 
is the subject of the present appeal. In 
this appeal the following two questions of 
law arise for determination:— 

1. Is an express order of substitution 
necessary under s. 16 of tke Provincial 
Insolvency Act or whether substituticn can 
be inferred from the Court continuing 
proceedings on the application of the creditor 
applying to ‘be substituted under that 
section. and, 

2. Whether the substitution contemplate 
ed by s. 16 can only be in place of the 
original petitioner or whether a creditor 
who has been substituted in place of the 
original creditor can in bis turn be sab- 
stituted by another creditor and soon. 

These questions are important and as we 
feel some doubt on them and as there 
are no cases decided by any of the High 
Courts directly on the point, we refer the 
above questions for decision by a Full 
Bench. Let the case be laid before the 


“Hon'ble Chief Judge for the constitution 


of the Full Bench for decision of the above 
questions. 


Sir Wazir i Hasan and, Messrs. Radha 
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Krishna and H.D. Chandra, for the Appel- 
lant. 

Messrs. M. Wasim, Mukund B-hari Lall 
and r: D. Rastogi, for Respondents Nos. 2 
and 3. 

Messrs. Mukund Behari Lall and D.P. 
Rastogi, for the Respondents. 

Thomas, C. J.—( August 22, 1938). This 
miscellaneous appeal, against au order of 
the learned District Judge of Sitapur, dated 
February 25, 1935, came up for hearing 
before a Bench of this Court, and the Bench 
bas referred the fol'owing two questions to a 
Full Bench:— 

“1. Is an exprees order of substitution necessary 
under s. 16 of the Provincial Insolvency Act, 
or whether substitution can be inferred from the 
Court continuing proceedings on the application of 
the creditor applying to be substituted under that 
section ?” 

2. Whether the substitution contemplated by 
s. 16 can only be in place of the original peti- 
tioner or whether a creditor who has been substi- 
tuted in place of the original creditor can in his 
„tumn, be substituted by another creditor and so 
on: 

The facts heiefly are that on July 31, 
1933, Girdhari Lall and Damodar Dass 
presented a petition under ss. 9 and 13 
of tbe Provincial Insolvency Act against 
Thakur Raghuraj Singh, the present appel- 
lant, who is the taluqdar of Sitarasoi in 
the district of Sitapur. Girdhari Lall and 
Damodar Dass were creditors of Thakur 
Raghuraj Singh, and they alleged that within 
three months before the fling of the peti- 
tion Thakur Raghuraj Singh had committed 
various acts cf insolvency. 

On November 23, 1933, Gobardhan Dass, 
another credtior, presented a petition under 
ss. 9, 13 and 16 of the Act. It appears 
from para. 3 of the petition that Gobardhan 
Dass apprehended that Girdhari Lall and 
Damodar Dass might withdraw their peti- 
tion. 

On December 22, 1833, Girdhari Lall 
and Damodar Dass actually made an applica 
tion that they should be allowed to withdraw 
it, and on January 27, 1934, the following 
order was passed:— 

“File. If he (they) doea not desire to 
appear he (they) may (not do so.”, 
and a date was fixed for the hearing of 
Qobardhan Dass’s application. There were 
several adjournments in the case, and even- 
tually issues were framed on September: 8, 
1934, and the Court fixed November 3, 1934, 


for disposal of the case. š 
In the meantime on October 3, 1934, 
another creditor Sitaram, respondent, 


presented a petition under ss. 7,9, 13,15 
and 16-of the Act, and on October 13, 
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1934, yet other creditors, Baijnath and, 
Dwarka Dass, the other two respondents 
presented a petition under those same 
sections. 

On October 31, 1934, Gobardhan Dass 
applied to be allowed to withdraw his 
petition, and by an order of that same 
date the learned District Judge allowed 
his petition to be withdrawn. When the 
case came up for kearing on November 
3, 1934, some more creditors appeared and 
presented a petition under s. 16 of the Act, 
but we are not concerned with that applica- 
tion in the present appeal. On the same 
date the present respondents applied to be 
substituted for the “original creditor’, and 
this application of theirs was allowed by 
the learned Disirict Judge by his order 
dated February 25, 1935. This is the order 
which is the subject of the present appeal, 

It is not necessary for me to discuss 
the first point under reference at any length 
because the learned Counsel for both the 
parties have conceded that it is not neces- 
sary that an express order of substitution 
under s. 16 of the Provincial Insolvency 
Act should be passed. 

The contention of the learned Counsel 
on behalf of the eppellantis that there can 
be no application fcr substituticn under 
s. 16 of the Act, when tbe original appli- 
cation has been withdrawn under 38.14. I 
do not agree with this contention. Sec- 
tion 14 of the Provincial Insolvency Act 
clearly lays down that “no petition, whe- 
ther presented by a debtor or by a creditor, 
shall be withdrawn without the leave of the 
Court.” 

Girdhari Lall and Damodar Dass in my 
Opinion were not allowed to withdraw their 
petition. The order passed on their appli- 
cation was merely “File,” and according 
to the order sheet, it was directed that if he 
(they) does not desire to appear he (they) 
may (not) do so. It cannot be said that 
those men were expressly allowed to with- 
draw. The word “file” does not mean 
withhrawal of an application. It simply 
means left on record. 

It therefore follows that the original 
application of Girdhari Lall and Damodar 
Dass was pending when the order under 
appeal was passed, and it never ceased to 
subsist, and the creditors are entitled to 
be substituted as petitioners, according to 
a. 16 of the Provincial Insolvency Act. A 
petition under the Insolvency Act is for the 
benefit of all the creditors and no fraud 
should be allowed to be practised. 

It is true that no definite order substitute 
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ing Gobardhan Dass as a petitioner was 
éver made, but the proceedings were in 
fact continued on his application, and those 
proceedings were alive at any rate up te 
October 31, 1934, the date of Gobardhan 
Dase's withdrawal. He was thus impliedly 
allowed to carry on. The application of 
Sitaram, Baijnath and Dwarka Dass were 
made before that date, and there can be 
no bar to their substitution under s. 16 of 
the Act as petitioners. 

The learned Counsel for the appellant 
has 12 ‘3d on two English decisions reported 
in In re Maugham, 2109 B. D. 1888, page 21 
(1), Inre Maund, 1 Q. B.D. 1895, page 194, 
(2), while the learned Counsel for the 
respondents has relied on the following 
decisions : — | 

1. Ganga Nath and another v. Zalim 
Singh and another, I. L. R. 54 Allahabad, 
72 (3); 7 

9. Dinavazhi Venkata Hanumantha 
Rao v. Verugalapatti Ganayya and others, 
I. L, R., 51 Madras 594 4); | 

3. Re Firm of Salamatmal Janimal v. 
Ex Parte Firm of Gobindram Dharamdas 
and another, 139 Ind. Cas. 851 (5. 

The two decisions relied on by the learned 
Counsel for the appellant were considered 
and distinguished in the Allahabad case 
reported in Ganga Nath v. Zalim Sing? 
I L. R. 54 Allahabad 72 (3). Lt was held 
by a Bench of the Allahabad High Court 
that: 

“in the wording of s. .16 of the Proviacial Insol- 
vency Act the only condition laid down, as a requisite 
for the person to be substituted for the original 
petitioner who.does not proceed with due diligence 
on his petition is that such person must bo a 
creditor to whom the debtor may be indebted in the 
amount required by the Act in the case of a petition- 
ing creditor. It is not necessary that such creditcr 

' should have himself presented a petition for the 
adjudication within three months of the act of 
insolvency of that at the time of the substitution 
he should be entitled according to s. 9 (1) (c) of the 
Provincial Insolvency Act to present an insolvency 
petition.” 1.5 

This case uodoubtedly is in favour of 
the respondents. : f ; 

In the case reported in Dinavazhi Ven- 
kata Hanumantha Rao v. Verugalapaitti 
Gangayya, L L. R, 51 Mad. 592 (4), it was 
held that : 

(1) (1888) 21Q BD 21; 57 LJ QB 487; 59 L T 253; 
36 W R 846; 5 Marrell 152. 

(2) (1895) 1 Q BD 194; 64 L J Q B 183; 15 R 159, 72 
L T58; 43 WR 207. 

(3) 54 A 72; 135 Ind. Oas. 250; (1931) A L J 109; 
Ind. Rul. (1932) All. 74; A I R 1932 All, 147. 

(4) 51 M 594; 110 Ind. Oas. 611; (1928)-M W N 391; 


AI R 1928 Mad. 608; 55 M L J 166; 2LW. 


309. 
(5) 139 Ind, Cas, 851; 26S L R 162; AT R 1932 Sind 


161; Ind, Rul. (1932) Sind 154, 
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“where a creditor applied to have his debtor 
adjudicated an insolvent but would not proceed 
with his petition, another creditor, whose debt was ` 
not barred by limitation on the date of the original 
petition, can be substituted as petitioner, under s, 16 
of the Provincial Insolvency Act, (1920), and be 
allowed to continue the petition, even though his 
debt might be barred. by limitation on the date of 
the substitution, provided he was otherwise qualified 
to be a petitioning creditor under the Act ” 

The case reported in Salamat Janimal v. 
Gobindram Dharamdas, 139 Ind. Cas. 851 
(5), is more or less on the same lines as 
the case reported in Dinavazghi Venkata 
Hanumantha Rao v. Verugalapatti Gang- 
ayya, I. L R.51 Mad. 594 (4). 

The facts of the present case are dis- 
tinguishable from those in In re Maugham, ` 
(1888) 21 Q. B. D. 21 (1), on the ground that 
the petition in the present case has not yet 
been dismissed while in In re Maugham, 
(1888) 21 Q. B. D. 21 (1), case the petition 
had been dismissed. In the case reported in 
In re Maund, (1895} 1 Q. B.D. 194, (2), it 
was held that : 

“the Court will not amend a bankruptcy petition 
by adding as petitioners, after three months have 
elapsed from the date of the act of bankruptcy upon 
which the petition isfounded, creditors whose debts 
are other than those in respect of which the petition 
was presented” 
though one of the learned Judges quali- 
fied this by saying ‘hit: 

“if within that period (three months) a debt has 
been made ground of the petition and it afterwards 
becomes desirable to add another party to the 
petition in respect of that debt, leave may be given 
to join that other party as a petitioner where it 
will not lead to any injustice.” 

In my opinion the object of s. 16 of the 
Provincial Insolvency Act is ‘to prevent 
other creditors from being injured by the 
action of one creditor who by reason of 
collusion or otherwise may not diligently 
prosecute the petiticn. If it is to be re- 
garded as a new, petition, this object is 
frustrated, and there is no parpose of hav- 
ing a section of the kind. If the original 
petition had proceeded up to the adjudi- 
cation: or if another creditor whose debt 
was not barred by the date of substitution 
had been substituted. and he had obtained- 
an order of adjudication, the applicant's 
debt which was not barred by the date of 
the petition could be proved. The learned ~ 
Counsel for the appellant has not been 
able to cite a single case of any Indian 
High Court in support of his contention. 
In my opinion thére is no need to have 
recourse:to the view of the law that has 
been taken in the English Court when the 
decisions of the Indian Courts are quite 
clear and consistent with the wording of 
the section of the Provincial Insolvertcy Act. 
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It was next’ contended on behalf of the 
appellant thats 16 of the Provincial Insol- 
vency Act allowed only one substitution 
and not ad infinitum. Stress was laid on the 
words “the petitioner”, which according to 
the learned Counsel meant the original peti- 
tioner. I do not agree with this contention. 
In my opinion there can be any number 
of substitutions. The word “substitutions” 
means removing or erasing the name of the 
original creditor. In the wording of the s. 16 
of the Provincial Insolvency Act the Legis- 
lature have definitely laid down one condition 
for the substitution of a creditor and only 
one, tiz. that his debt shall be not less than 
“the amount required by this act". But 
the amount referred to is required not only 
by the Act, but by s.9of the Act, and it 
would be indeed remarkable if the Legis- 
lature had intended to prescribe all the 
conditions set forth in s. 9 and yet mentioned 
only this one. In my opinion the wording 
of this section is definitely in favour of the 
respondents. 

My answer therefore to the first question 
is that an express order of substitution is 
not necessary under s. 16 of the Provincial 
Insolvency Act, and that substitution can 
be inferred from the Court continuing pro- 
ceedings of the application of the creditor 
applying to be substituted under that 
section. 

My answer to the second question is that 
substitution contemplated by s. 16 is that 
a creditor who has been substituted in 
place of the original creditor can in his 
turn be substituted by another creditor and 
80 On. 

Zia ul Hasan, J.—I agree. 

Yorke, J.—I agree. 

By the Court.—(August 22, 1938.)— 
Our answer to the first question is that 
an express order of substitution is not 
necessary under s. 16 of the Provincial 
Insolvency Act and that substitution can 
be inferred from the Court continuing 
proceedings on the application of the 
creditor applying to be substituted under 
that section. 

Our answer to the second question is that 
substitution contemplated by s.16 is that 
a creditor who has been substituted in 
place of the original creditor can, in his 
turn, be substituted by anether creditor 
and so on. 

Judgment of Division Bench ° 


Zia-u!l-Hasan and Yorke, JJ.—/Sep- 


tember 5, 1938.)—The facts of this case 
will appear from our order, dated Febru- 
ary 18, 1938, referring two questions for 
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decision by a Full Bench. The questions , 
referred to the Full Bench were as fol- 
lows:— 

1 Is an express order of substitution 
necessary under s.16 of the Pro» 
vincial Insolvency Act or whether 
substitution can be inferred from 
the Court continuing proceedings 
on the application of the creditor 
applying to be substituted under 
that section, and, 

2. Whetker the substitution contem- 
plated by s. 16 can only be in 
place of the original petitioner or 
whether a creditor who had been 
substituted in place of the original 
creditor can, in his turn, be substi- 
tuted by another creditor and so 
on. 

These questions have been answered by 

the Full Bench as follows :— 

(1). “An express order cf substitution 
is not necessary under s. 16 of the 
Provincial Insolvency Act, and that 
substitution can be inferred from 
the Court continuing proceedings 
on tke application of the creditor 
applying to be substituted under 
that section”. 

2, “Substitution contemplated by s. 16 
is that a creditor who has been 
substituted in place of the origi- 
nal creditor can, in his turn, be 
substituted by another creditor 
and so on”, 

In view of the above answer to the 
first question it must be held that Gobar- 
dhan Dass was in the present case sub- 
stituted in place of Girdhari Lall and 
Damodar Dass, and by virtue of the answer 
to the second question it follows that 
Baijnath and Dwarka could legally be 
substituted by the learned District Judge 
in place of Gobardhan Dass who was 
allowed to withdraw. 

The appeal has, therefore, no force and 
is dismissed with costs. 

S. Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1295 of 1937 
January 24, 1938 
ABDUL RASHID, J. 
PAHLAD SINGHU—P .aintirr— 
APPELLANT 


versus 
SUKHDEV SINGH AND 0OTAERS—DRRENDANTE 
—RESPONDENTS. 


Punjab Courts Act (VI of 1918), 8. 41—Village 
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e statement of custom—Interpretation of clause therein 
—Re-agitation of question in second appeal—Certi- 
ficate, if necessary—Custom (Punjab\—Rohtak Dis- 
trict—Alienation—Father's power. 

The interpretation of a clause in the village state- 
ment of custom involves a decision regarding the 
validity or existence of a custom and, therefore, a 
certificate is necessary before the question of custom 
can be agitated in the High Court in second appeal. 
Munshi Ram v. Mehr Das (1), followed. 

According to the Oustomary Law of the Rohtak 
District a father has an unrestricted power of 


alienation and no question of consideration and 


necessity arises. 

S.C. A. from the decree of the District 
Judge, Karnal, dated June 17, 1937. 

Mr. Faqir Chand Mittal, for the Appel- 
lant. 

Mr. Shamair Chand, for the Respondents. 


Judgment.—This appeal has arisen out 
of an action brought by Pahlad Singh 
against Sukhdev Singh, Shib Lal and 
Ganga Charan. The allegations of the 
plaintif were that his father Shib Lal had 
sold 24 bighas 19 biswas of land to Sukhdev 
Singh for asum of Rs. 700, that the aliena- 
tion was without consideration and necessity 
and that he was entitled to a declaration to 
the effect that the sale in dispute shall not 
affect his reversionarv rights after the death 
of the alienor. In the alternative Pahlad 
Singh asked for the possession of the land in 
dispute by means of pre-empticn. The trial 
Court framed seven issues, three of them 
being as follows : 

“ (5) Is the plaintiff's suit for pre-emption with- 
in time ? (6) What is the market value of the land 
in suit? (7) Cannot the suit for pre-emption lie 
due to reasons stated in para. 13 of the written 
statement ?" 

The trial Court held that the sale was with- 
out consideration and necessity and that, 
according to custom. Shib Lal was not 
entitled to alienate his ancestra] property 
except for necessity. On these findings 
the plaintiff's suit was decreed. The trial 
Court, however, did not give any finding on 
Issues Nos. 5 to 7. Against this decision 
Sukhdev Singh, defendant, preferred an 
appeal in the Court of the learned District 
Judge. The learned Judge held that the sale 
was for consideration and necessity, and that 
under the Customary Law governing the 
parties, Shib Lal had unrestricted power 
of alienation. The learned District Judge 
also did not give any finding on the issues 
relating to the question of pre-emption. 


On these findings the plaintiff's suit was 


dismissed. The plaintiff has preferred a 
second appeal to this Court. In view of the 
finding given by the learned District Judge, 
that according to the Customary Law of tke 
Rohtak District. Shib . Lal had unrestricted 
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power of alienation no question of considera- 
tion and necessity arises. Moreover, in the. 
absence ofa certificate the appellant is not 
entitled to re-agitate the question of custom 
in this Court in second appeal. It has 
been held by a Division Bench of this 
Court in Munshi Ram v. Mehr Das (1), 
thatthe interpretation of a claus» in the 
village statement of custom involves a 
decision regarding the validity or existence 
of a custom and, therefore, a certiicate is 
necessary before the question of custam can 
be agitated in the High Court in second 
appeal. 

It was conceded on behalf of the respon- 
dent Sukhdev Singh that the plaintiff is 
entitled to an adjudication on Issues Nos. 5 
to 7 which relate to the question of pre-emp- 
tion. For the reasons given above! accept 
this appeal, set aside the judgments and 
decrees of both the Oourts below and 
remand the case to the trial Court for the 
decision of Issues Nos. 5to 7. The parties 
have been directed to appear in the Court 
of the Subordinate Judge at Jhajjar on 
February 24, 1938. The appellant will pay 
one-half of the costs of the respondent 
Sukhdev Singh incurred so far in all the 
Courts. 

D. Case remanded. 

(1) I L R937) Lah 642: 175 Ind. Cas. 639; AIT R 
1938 Lah. 33; 40 PL R 295; 11 R L 17. 





NAGPUR HIGH COURT 

Criminal Appeal No. 87 of 1938 

May 21, 1938 

Nryogt anp Gauge. JJ. 
PROVINCIAL GOVERNMENT, 
CENTRAL PROVINOES ano BERAR 
—APPBLLANT 
versus 

SHANKAR GOPAL BRAHMIN 


PATWARI—Accuszp—ReEsPonDENT 

Pgnal Code (Act XLV of 1880), s. 409—Criminal 
misappropriation — Burden of proof — Patwari 
receiving excess amount on account of land revenue 
—Amount neither credited nor returned but kept with . 
himself —Presumption unders, 111, Evidence Act 
(I of 1872) — Allegation of return of amount— 
Burden of proof —Criminal trial—Charge—Date of 
misappropriation wrongly mentioned—Accused aware 
of the true date—No prejudice — Trial held not 
vitiated. ` 

Dishonest misappropriation for a time is a 
misappropriation ° within the meaning of 
s. 403 Penal Code: If, from proved facts and 
circuatstances, it appears that the accused retained 
the amount with the intention of causing wrongful 
lossto the rightful owner and wrongful gain tio 
himself, the dishonest misappropriation must be 
regarded as proved. 

Under para. 23 of the schedule of patwaris' duties 
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annexed to the Rules made under the Berar Patels 
and Patwari’s Law, 1&86, the patwaziis bound to 
account for all the sums he received for Govern- 
ment inthe absence of the Patel and to make it 
over to the Patel as soon as possible. Where 
notwithstanding this clear rule he neither credits 
the amount received by him in excess on account of 
land revenue to Government nor makes it over to 
the Patel when he retains the money with himself, 
the presumption under s. 114, Evidence Act, would 
be that it continued toremain withhim. All these 
facts considered together lead to the natural in- 
ference that he wanted to make a wrongful gain for 
himself and cause wrongful loss to the rightful 
owner. The prosecution has only to prove that the 
accused has received the money, has acknowledged 
the receipt and has failed to show it in his master's 
accounts. The inference ig inevitable that the 
accused dishonestly retained the money for his own 
use. The onus, therefore, shifts on to his shoulders 
to prove (1) that he received the amount in excess 
by mistake, and (2) that he paid it back to the owner 
or his agent. The burden is not onthe prosecution to 
show thatthe amount was not returned. Akshoy 
Chandra Bose v. Emperor (1), Shiam Sunder v. 
King-Emperor (2), King-Emzeror v. Chaturbhuj 
Narain Chowdhry (3), and Bhikchand v. Emperor (4), 
relied on. Pritchard v. Emperor (5), and Bapurao v. 
Emperor (f), explained. 

Where the charge under s. 409, Penal Code, was 
indeed erroneous in respect of the dateas wellas the 
place of payment but there was nothing in the case 
to show that the accused was misled by the error and 
the. correct date was mentioned to him in his 
examination under s. 364, Criminal Procedure Oode, 
and he did not raise any dispute as to the place 
where it had been paid, no prejudice can be said to 
have resulted to the accused and the error in the 
charge is immaterial and cannot affectthe legality 
of the trial. 

Cr. A. from the order of the Court of 
the Additional Sessions Judge, Buldhana, 
dated February 1, 1938, in Oriminal 
Appeal No. 392 of 1937, 

Mr. W. R. Puranik, for the Appellant. 

Dr. W. S. Barlinge, for the Respondent. 

Judgment.—This is an appeal by 
the Local Government under s. 417, Cri- 
minal Procedure Oode. 


The accused Shankar was a patwari 


residing at Mouza Bhadola, District Bul- 
dhana, Berar. He received, on March 31, 
1935, from one Hiralal, agent of Tulsiram 
whe was an occupant of some fields, 
Rs. 39-5-3 as land revenue, On April 2, 
1935, he credited Rs, 345-3 in the kird 
(i.e. ledger). The actual amount payable 
as land revenue was only Rs. 34-53 and 
not Rs. 39-5-3 as is evident from the 
Itsal Patti (P-12) which the accused him- 
self had prepared, asrequired by law, 
on March 18, 1935. Ashes had received 
the amcunt in the absence of the Patel, 
he was under law bound to hand ° over 
the entire amountto the Patel, or to 
credit it in the kird but he credited only 
Rs. 34-5-3 and retained Rs. 5 with himself 
Without thé knowledge of the Patel. He 
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was triedon a charge of criminal mis- 
appropriation punishable under s. 409, 
Indian Penal Code, and he pleaded at the 
trial that he had refunded the sum of Rs.5 
but did not specify the name of the per- 
son to whom it had heen paid. He 
examined two witnesses in defence to 
prove the alleged refund. The trying 


‘Magistrate disbelieved the defence wit- 


nesses and convicted the appellant and 
sentenced him to rigorous imprisonment 
for nine monthsin addition to a fine of 
Rs. 25. On appeal the learned Additional 
Sessions Judge, Buldhana, was of the 
opinion that the burden lay on the prose- 
cution to prove that the sum of Rs. 5 was 
nct refunded by the accused and that it 
was not necessiry for the accused to prove 
“to the hilt” his plea raised in de- 
fence. 

The case raises the fundamental ques- 
tion whether the presecution in the cir- 
cumstances of the case was bound to 
prove that the accused did not refund 
the amount. lf the onus lay on the 
prosecution, it must fail; if, on the con- 
trary, it layon the accused, he was bound 
to prove judicially that he had retarned 
the sum to the person legally entitled to it. 

It was incumbent on the prosecution to 
prove that the accused committed criminal 
breach of trust in respect of that amount, 
that'is to say, that he dishonestly mis- 
appropriated or converted it to his own use. 
It is clear from Explanation 1 tos. 403, 
Jndian Penal Oode, that dishonest mis- 
appropriation for a time is a misappro- 
priation within the meaning of that sec- 
tion. If, from proved facts and circum- 
stances, it appears that the accused retained 
the amount withthe intention of causing 
wrongful loss to the rightful owner and 
wrongful gain to himself, the dishonest 
misappropriation must be regarded as 
proved. The facts alleged by the prose- 
cution are: (1) that the accused collected 
Rs. 5 in excess with the knowledge or 
in circumstances in which he was bound 
to know that the sum was nol legally due 
and recoverable, (2) that the accused, 
who collected the sumof Rs. 39-5-3 for 
the Patel, was bound under the law to 
deliver the entire amount to him but he 
not only failed to do it but did not 
even inform him that he had retained the 
excess amount of Rs. 5, and (3) that under 
the law he was bound to credit the whole 
amount of Rs. 39-5-3 promptly in the kird 
and could not retain any part of it with 


‘himself, 
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There appears to be but little doubt 
* that the money was received by the ac- 
cused ut his own kouse in Bhadola. That 
comes out very clearly in the cross-exami- 
nation of Hiralal (P. W. No. 4), the man 
who had paid it. The charge is indeed 
erroneous in respect of the date as well 
as the place of payment but there is 
nothing in the case to show that the ac- 
cused was misled by the error. Thecor- 
rect date was mentioned to him in his 
examination under s. 364, Criminal Pro- 
cedure Code, and he did not raise any dis- 
pute as tothe place where it had been 
paid. No prejudice having resulted to 
the accused, the error in the charge is 
immaterial and cannot affect. the legality 
of the trial. On the evidence it must be 
found that the accused received the amount 
at his own house. If so, there is hardly 
any scope for any mistake as to the actual 
amount due as he could have consulted his 
papers. That he did so is clear from the 
fact that the receipt (Ex. P-4) contains the 
specific numbers of the fields in respect 
of which the payment was made. In the 
circumstances the inference is natural that 
the accused received the amount with the 
knowledge that he was getting Rs. 5 in 
excess. Under para. 23 of the schedule of 
patwaris’ duties annexed to the Rules 
made under the Berar Patels and Patwaris 
Law, 1888, the accused was bound to 
account for all the sums he received for 
Government inthe absence of the Patel 
and to make it over tothe Patel as soon 
as possible. Notwithstanding this clear 
tule he neither credited Rs. 5 to Govern- 
ment nor made it over to the Patel. 
When he retained the money with bim- 
self in the circumstances, the presumption 
under s. 114, Evidence Act, would be that 
it continued to remain with him. All 
these facts considered together lead to 
the naturalinference thathe wanted to 
make a wrongful gain for himself and cause 
wrongful loss to the rightful owner. In 
Akshoy Chandra Bose v. Emperor (1) it 
was held that when retention of money for 
a sufficiently long period is proved, the 
inference of temporary misappropriation 
je reasonable. In Shiam Sundar v King- 
Emperor (2) it was held thatthe prosecu- 
tion has only to prove that the accused 
has received the money, has acknowledged 


C1) AI R 1934 Oal 532;151 Ind. Cas 22;38 OW 
N 467; 59 OL J 306; (1934) Or Oas 793;7 R C 89; 
85 Or L J 1279, 

(2) 6 Luck 435; 136 Ind, Oas. 810; 9 O W N 216 
A I R 1932 Oudh 145; 33 Or L J 343; Ind, Ral 
(1932) Oudh 194; (1992) Or Cas 222, 
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the receipt, and has failed toshow it in 
his master's accounts. This has been 
fully proved inthe present case. In King- 
Emperor v. Chaturbhuj Narain Choudhury 
(3) the failure to account for the money 
proved to have been received was consider- 
ed sufficient to justify the inference of 
misappropriation. In this case, there is the 
additional circumstance of the admitted 
retention ofthe money forsuch a long 
period asa month and a quarter. The - 
learned Counsel for the accused invites 
our attention to the case reported in Bhik- 
chand v. Emperor (4) but in that case the 
accused had pleaded that he had paid 
Rs. 350 to one Vishindas and the latter 
admitted having received it.. There is a 
reference to an unreported Bombay case 
as well as to Pritchard v. Emperor (5). In 
the unreported case it was observed that 
where the accused admitted having re- 
ceived the money alleged to have been 
misappropriated by him but defended him- 
self by saying that he made it over to the 
proper person, the onus did not lie on him 
to prove payment but onthe prosecution 
to prove non-payment. In Pritchard v. 
Emperor (5) it was laid down that the 
onus lies on the prosecution to prove that 
the accused did not apply the money re- 
ceived by him for the purpose for which 
it was given. These cases ostensibly 
support the accused but in view of the fact 
of this case they go directly against him. 
In this caseitis clear from the receipt, 
Ex. P-4, that he had received the whole 
amount as land revenue for Government, 
Hiralal rightly or wrongly paid it for 
that purpose and the accused knew that it 
was so He failed to credit the whole 
amount although he had received it for that 
purpose. 

The inference is inevitable that the ac- 
cused dishonestly retained the money for 
his own use. ‘I'he onus, therefore, shifted 
cn to his shoulders to prove (1) that he 
received Ks.5 in excess by mistake, and 
(2) thathe paid it back to ‘Tulsiram or 
his agent Hiralal. There is no evidence to 
disprove the fact that he had received 
the amount at his own hcuse where he 
had all the necessary papers. The story 
of the return of the money does not stand 
scrutiny. ‘The , accused did not question 

(3) 15 Pat 108; 164 Ind. Cas. 74; PL T 30% A q 
R 1936 Pat 350; (1936) Cr Cas 543; 2 BR 696; 9R 
I7 37 Or L J 877. 

(4) A IR 1934 Sind 22; 155 Ind. Cas. 439; (1934) 
Or Oas 220; 28 S L R 84;7 RS 191; 36 Cr L J 818. 
ye 1928 Lah 382; 112 Ind. Cas. 850; 30 Or 
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Hiralal whether he or his master had not 
got back the amount. When he was 
examined under s. 364, Criminal Procedure 
Code, he stated in vague terms “the excess 
amount was refunded after 1 or 1} 
month". He does not specify the name of 
the individual to whom it was paid. He 
examined two witnesses Gulabrao (D. W. 
. No. 1) and Daulat (D. W. No. 2). The 
former witness only says that some three 
years before his deposition the accused 
had asked Daulat (D. W. No. 2) to call 
Tulsiram for taking back some amount of 
his land revenue lying with him and he 
left before Tulsiram arrived. Daulat 
(D. W. No. 2) states that the accused had 
received Rs.4 or Rs. 5 in excess “about 
3 or 4 years back” and that “about 3 or 
4 years back” he was sentto call Tulsi- 
ram and that the accused “returned Rs. 3 
or Rs. 4 to him”. When he was pressed to 
be more definite as regards the time when 
the money was returned to Tulsiram, ke 
said it “was about 4 years back”. He was 
examined as a witness on December 6, 
1937, and ccnsequently the amcunt was 
paid back in 1933. That can hardly prove 
a Payment alleged tohave teen made in 
May, 1935. 

The lower Appellate Court misdirected 
itself onthe point of law and was wrong 
in persuading itself that “the story of the 
refund may be true”. The lower Appel- 
late Ccurt relied on a passage in Bapurao 
v. Emperor (6), viz., of course when the 
accused gives a reasonable explanation 
which may be true, then, eventhough the 
Judge or the jury, as the case may be, 
is not connected thatit is true, ke is en- 
titled to acquittal. The words “reasonable 
explanation” are important. Whether an 
explanation is reasonable or not is to be 
determined on the facts of each case. In 
the present case, where the accused deli- 
berately recovered Rs. 5 in excess and did 
not apply it forthe purpcse for which it 
. had been paid, can his explanation that 
it was returned to a person other than the 
person paying it, be regarded as ‘‘reason- 
able"? Ifthe lower Appellate Court had 
only had the patienceto read the whole 
judgment in the reported case, it would 
have easily seen the real meaning of the 
passage on which it relied. 

The result is that the lower Appellate 
Oourt’s order of acquittal is set aside .and 
the trying Magistrate's finding and sentence’ 

(© IL R (1937) Nag. 38 atp. 42; 173 Ind. Cas: 
639; A I R 1936 Nag, 160; (1936) Or. Oas 715; 39 Or LJ 
849;10 RN 316, 
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are restored. The case deserved a deter-, 
rent sentence as awarded by the Magis- 
trate, 

The accused will surrender to his bail 
and serve the balance of his sentence 
and will psy the fine of Rs. 25 if he did 
not pay or if he withdrew it after pay- 
ment. 

D. Appeal allowed. 


LAHORE HIGH COURT 
Second Oivil Appeal No. 523 of 1937 
October 18, 1937 
ABDUL RASHID, J. 
NAWAB DIN AND OTHERS— DEFENDANTS— 
APPELLANTS 


versus 
MAULA BAKHSH AND OTHER8—— P LAI NTIFES 
—RESPONDENTS 

Custom (Punjab)—Alienation— Ancestral property 
—Dower debt of Muhammadan — Alienation by, of 
ancestral property in lieu of such debt in favour of 
wife—Keasonable amount of dower debt— Question is 
one of custom which should be pleaded and proved— 
Point cannot be raised fo~ first timein appeal— Party 
must show that he is governed by custom and what that 
custom is. 

Under Muhammadan Law, dower is to be regarded 
asa debt due from the husband to the wife. This 
debt is payable on demand. Thisdebt is ajust 
antecedent debt arising out of the contract of marriage, 
The husband is, therefore, fully entitled to alienate 
ancestral land in favour of his wife in lieu of this 
debt, provided it is nct unreasonably high. Debi 
Ditta v. Saudagar Singh (1) ond Kirpal Singh v. 
Balwant Singh (2), relied on. Muradv. Ghulan Fatima 
(3), distinguished. [p. 400, col. 2.) 

The question as to what is regarded as a reasonable 
amount of dower amongst the Jats of Gurdaspur 
District is a question of custom and it is incumbent 
on the party to raise this point in their pleadings 
and to lead evidence thereon. If a party relies on 
Custom, itmust prove firstly that it is governed by 
custom, and secondly, what that custom is. If the 
party wants to show that custom does not permit the 
alienation of a good deal of ancestral property in liou 
of dower, it is open to them to get an issue framed 
on this point and to lead evidence to prove the 
custom. On his failure to do so, he cannot raise such 
point for the first time in appeal. Abdul Hossain 
Khan v. Bibi Sona Dero (4), relied on. 

Aparty relying on custom must prove firstly that 
he is governed by custom, and secondly what that 


custom is. 
8.0. A. from an order of the District 


Judge, Gurdaspur, dated February 17, 1937. 
í Mr. Mehr Chand Mahajan, for the Appel- 
ants. 

Mr. Muhammad Amin Malik, for the Res- 
pondents. 


Judgment.—The following pedigree- 
table will be helpful in understanding the 
facts of this case ; 


400 
UMAR BAKSH 





| 
Allah Din Mohammada 


| 
Maula Bux, 
(plaintif No. 1.) | 


| 
| 


|| 
Fazal 
| 


I 
Nabi Bakhsh 
(plaintiff 
No. 2). 


| 
Lal 
(defendant 
No. 3) 


Dina Hassu. 


Nawab Din | defendant No. 1.) 
M — 


Musammat Nawab Bibi 

(defendant No, 2.) 

On June 22, 1924, Nawab Din, defendant 
- No. 1, got married to Musammat Nawab 
Bibi, defendant No. 2. A kabinnama (Ex. 
D-1) was executed at the time of the 
marriage stating that the dower of Musam- 
mat Nawab Bibi had been fixed at the sum 
of Rs. 4,000. It was further stated that in 
lien of dower, Nawab Din had given land 
measuring 119 kanals to his wife and that 
he would get this land mutated in her name 
whenever she makes a request to that effect. 
On May 10, 1934, a mutation was effec'ed 
in favour of Musammat Nawab Bibi in 
respect of 119 kanals 10 marlas of land. 
On May 10, 1935, the plaintiffs instituted the 
suit out of which the present appeal has 
arisen, fora declaraticn to the effect that 
the sale by Nawab Din in favour of his wife, 
Musammat Nawab Bibi, dated May 10, 
1934, was without consideration and neces- 
sity and shall not affect their reversionary 
rights after the death of the alienor. Only 
two issues were framed by the trial Court: 

(1) Was the dower of defendant No. 2 fixed at 
Rs. 4,000 and did defendant No.1 transfer the land 
to her in lieu thereof ? ‘ : 

(2) Relief.” 

The trial Court held that the sum of 
Re. 4,000 was in fact fixed as the dower of 
Musammat Nawab Bibi at the time of the 
marriage and that the plaintiffs’ version 
that dower was fixed at the sum of Rs. 32 
did not represent the facts correctly. The 
dower was fixed at the sum of Rs. 4,000 as 
the parents of Musammat Nawab Bibi were 
not prepared to give their daughter in 
marriage to Nawab Din unless their demand 
fora high dower was acceded to because 
Nawab Dio’s grandfather had been sufer- 
ing from leprosy. On these findings the 
plaintifis’ suit was dismissed. Against this 
decision the plaintiffs preferred an appeal 
in the Oourt of the learned District Judge, 
Gurdaspur. The learned District Judge 
affirmed the findings of the trial Court and 
held that the dower of Rs, 4,000 was agreed- 
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to at the time of the marriage. The learned 
Judge was, however of opinion, that as the 
land was ancestral qua the plaintiffs and as 
the amount of dower was unreasonably 
high, Nawab Din was not entitled to alien- 
nate this land in favour of his wife on 
account of dower. The appeal of the plain- 
tiffs was accepted and they were given the 
declaratory decree prayed for. Against 
this decision Musammat Nawab Bibi and 
Nawab Din have preferred a second appeal 
to this Court. 

The marriage between Musammat Nawab 
Bibi and Nawab Din took place on June 
22, 1924. Under Muhammadan Law dower 
isto be regarded as a debt due from the 
husband to the wife. This debt is payable 
on demand. It must therefore be held that 
on May 10, 1934 a sum of Rs. 4,000 was 
due from Nawab Din to Musammat Nawab 
Bibi. This debt was a just antecedent 
debt arising out of the contract of marriage 
that took place in 1921. Nawab Din was 
therefore fully entitled to alienate the land 
in favour of his wife in lieu of the debt due 
from him. It was held by a Full Bench of 
the Punjab Chief Court in Debi Ditta v. 
Saudagar Singh (1), that just-debts are 
debts which are actually due and 
are not immoral, illegal or opposed to 
public policy and have not been contracted 
as acts of reckless extravagance or of 
wanton waste or with the intention of des- 
troying the interests of reversioners. This 
view was approved by their Lordships of 
the Privy Council in Kirpal Singh v. Bal- 
want Singh (2). 

The learned District Judge has relied on 
a Single Bench ruling of the Punjab Chief 
Oourt reported in Uurad v. Ghulam Fatima 
(3). The facts of that case were, however, 
very different from the facts of the present 
case. In that case an Arain had alienated 
the entire ancestral property possessed by 
him in favour of his wife in lieu of a dower ` 
of Rs, 300, It was held that the amount of 
dower, in the circumstances of that case, 
was unreasonably high and that in any case 
the transaction fixing the dower ata very 
high amount was of a suspicious character. 
There was-no finding in the reported case 
that the dower had been genuinely fixed . 
at the sum of Rs. 300. In the present case, 
the District Judge has observed in his 
judgment that Nawab Din, defendant No. 1, 

(1) 65 P R 1900; 322 PLR 1900. 

+ (2) 26 P R 1913; 17 Ind. Cas. 666; 400 288; 17 O W 
N 302,17 CL J 137,13 MLT5 11A LJ 1;9PW 
R 1913; 15 Bom. LR 79; 28 P L R 1913; 24 MLJ . 
318; (1913) M W N 58 (P 0), : 
` (3) 71 P W R 1910; 6 Ind. Oas, 931, > 
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is admittedly a man of property and that he’ 


must arrange to satisfy the dower with 
other property against which the rever- 
sioners will not be liable to object. There 
is no finding in the present case that in 
view of the property possessed by Nawab 
Din ne amount of dower is unreasonably 
igh. 

It was contended by the learned Counsel 
for the respondents that Nawab Din de- 
fendant No. |, had acted in a reckless 
manner in June 192+ in fixing the dower 
at thesum of Rs. 4,000. No such plea was 
ever taken in the trial Court, the case of 
the respondents throughout being that the 
sum of Rs. 32 was actually fixed as the 
amount of dower. Moreover, the question 
as to what is regarded as a reasonable 
amount of dower amongst the Jats of Gur- 
daspur District isa question of custom and 
it was incumbent on the plaintiffs to raise 
this point in their pleadings and to lead 
evidence thereon. No exception was taken 
to the amount of dower in the trial Oourt 
on the ground that it was unreasonably 
high. The learned District Judge has 
therefore made out an entirely new case 
for the plaintifis. If a party relies on 
custom, it must prove firstly that it is 
governed by custom, and secondly, what that 
custom is. If the plaintiffs wanted to show 
that custom does not permit the alienation 
of a good deal of ancestral property in lieu 
of dower, it was open to them tə get an 
issue framed on this point and to lead evi- 
dence to prove the custom: vide Abdul 
Hossein Khan. v. Bibi Sona Dero (4). 

The learned Counsel for the respondents 
also contended that the alienation in favour 
of Musammat Nawab Bibi really took place 
at the time of the Nikah in June 1924, and 
that therefore the alienation was not in 
lieu of an antecedent just debt. This 
argument cannot be entertained in view 
of paras. 1 and 6 of the plaint where it is 
definitely stated that the sale in favour 
ofthe wife took place on May 10, 1934, and 
that this sale should be set aside as being 
fictitious and without consideration and 
necessity. If no sale took place on May 10, 
1934, as contended by the learned Counsel 
for the respondents, then the present suit 
would be liable to dismissal as no cause 
of action had arisen to the plaintiffs in 
May 1934. ° ` 

For the reasons given above, I accept thi 


(4) 45 O 450; 43 Ind. Cas. 306; A IR 1917 PO 18} 
45 TA 10; 128 LR 104; 16 A LJ 17; 4 PL W 27; 34 
ML J48; 220 W N 353; 27 O L J240; 1P L R1918; 
20 Bom. L R 528 (PO). ; 
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appeal, set aside the judgment and the 
decree of the learned District Judge, dated e 
February 17,1937, and restore that of the 
trial Court dismissing the plaintiffs’ suit. 
In view of all the circumstances of the case, 
I order that the parties shall bear their own 
costs throughout. 
D. Appeal allowed. 


CALCUTTA HIGH COURT 

Civil Rule No. 259 of 1938 
April 28, 1938 

S. K. Grosz AND EDGLEY, JJ. 

JAHARLAL MUKHERJEE— DEFENDANT 
No, 1—PETITIONER 
Versus 
JYOTI PROSAD BANERJEE AND OTHERS — 

Opposite PARTY 

Civil Procedure Code (Act V of 1908), O. IX, rr. 3, 4 
—Suit dismissed for default — Court recording plain- 
tif's Pleader has no instructions and that defendant 
18 absent—Order held one under O. IX, r. 3— Religious 
endowment — Suit by shebait — Suit dismissed for 
default—Restoration application by new shebait, if 
can be made—Change in shebait, if change in real 
plaintiff—Idol, held real plaintiff. 

Where the plaintiff's Pleader appears before the 
Court and makes a statement tothe effect that his 
client's agent had informed him that he would not 
proceed with the case, but at the same time, the Judge 
expressly records that the plaintiff's Pleader has no 
instructions and no steps are taken by the plaintiff 
and at thesame time, the defendants are absent and 
the suit is dismissed for default, it is clearly an order 
passed under O. IX, r. 3, Civil Procedure Oode. 

No doubt the right of filing thesuit is in the 
shebait and not in the idol. But the shebait is only 
the representative of the idol just as a guardian is the 
representative of a minor. The minor is the real 
plaintiff and not the guardian or next friend who 
may be changed. Sothe real plaintiff must be held 
to be ths idol and not the shebait who is suing in his 
name, That being so, the real plaintiffisnot changed 
because a now shebait has come onthe scene, In 
this view an application for restoration under O, IX, 
r. 4, Civil Procedure Code, is maintainable by the 
new shzbait, Jagadindra Nath Roy v. Hemanta 
Kumari Devi (l), Dasarathi Chatterjee v. Asist 
Mohan Ghose (2), Khodabux v. Budree Narain Singh 
(3) and Bhobotarinit Debt v. Sree Ram Paul (4), 
relied on, £ . 

Mr. Apurbadhan Mukherjee, for the Peti- 
tioner, 

Mr. Phani Bhusan Chakravarty, Mr. 
Sourindra Kumar Ghose for Mr. Khitendra 
Kumar Mitter, for the Opposite Party. 

S. K. Ghose, J.--This Rule has arisen in 
the following circumstances: The oppo- 
site parties Nos. 2 and 3 as shebaits of an 
idol Sri Sri Iswar Sridhar Jew brought 
Money Suit No. 31 of 1928 in the Third 
Court of the Subordinate Judge at Hooghly 
against the petitioner as defendant No. 1 
and others. The suit was first dismissed 
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by the Court below on July 2, 1930, but 
on appeal it was remanded for re-hearing. 
Ultimately on August 12, 1935, on which 
date the suit was fixed for hearing, Babu 
Biman Chandra Ohatterjee, a Pleader for 
the plaintiffs, intimated to the Court that 
his clients had informed him through their 
agent that they would not proceed with 
the case. Thereupon, the Court dismissed 
the suit by recording the following order: 

“Babu B.O. Chatterjee, Pleader, says that hia 
clients’ agent came to me(him) yesterday that he 
won't proceéd with the case. The Pleader for the 
plaintifis has got no instructions. ‘Defendants are 
absent. Their Pleader not found though sent for. 
No steps taken by the decree-holder. It isnow 2-5 
pM, Dismissed for default.” 

On September 10, 1935, the opposite 
party No. l claiming to be a shebait of the 
same idol Sri Sri Iswar Shridhar Jew made 
an application purporting to be under O. IX, 
r. 4and s., 151, Civil Procedure Code, for 
restoring the suit. The petitioner opposed 
the application challenging the right of the 
opposite party No.1 to maintain such an 
application. A title suit was pending bet- 
ween opposite party No. 1 on the one hand 
and opposite parties Nos. 2 and 3 on the 
other regarding the title to the shebattship. 
By an order dated December 21, 1935, the 
Court below stayed the hearing of the 
matter till the decision the title suit. It 
appears that the suit was decided against 
the oppcsite party No.1 but this decision 
was reversed on appeal and a second 
appeal has been preferred by opposite par- 
ties Nos. 2 and 3. The present petitioner 
- prayed that the hearing of the application 
be stayed tillthe decision of the second 
appeal by this Court. Tho learned Sub- 
ordinate Judge, however, by his order dated 
January 29, 1938, declined to stay the mat- 
ter and held that the petitioner had no 
right to oppose the application under O, IX, 
rt. 4,Civil Procedure Code, Then by an 
order, dated February 3, 1988, the Subordi- 
nate Judge allowed the application of the 
opposite party No. 1, set aside the order 
of dismissal dated August 12, 1935, and res- 
tored the suit with a direciion that opposite 
party No. 1 would be joined as a co-plaintiff. 
Against-that order this Rule has been cbtain- 
ed. The first point taken is that the appli- 
cation for restoration is not maintainable 
because the order cf the Subordinate Judge 
dated August 12, 1935, dismissing the suit 
was not one passed under O. IK, Civil 
Procedure Code. 
order was really passed under O. KAJI, 
as upon withdrawal by the plainiif{. In 
order to decide thie question, one has only 
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to look to the terms of the order dated 
August 12, 1935. It is nodoubt correct that 
the plaintiff's Pleader appeared before the 
Court and made a statement to the effect 
that his client's agent had informed him 
that be would not proceed with the case. 
But at the same time, the learned Subordi- 
nate Judge expressly recorded that the 
plaintiff's Pleader had no instructions and, 
no steps were taken by the plaintiff. At 
the same time, the defendants were absent. 
Consequently, the suit was dismissed for 
default. This was clearly an order passed 
under O. IX, r. 3, and the petitioner him- 
self took this view in his petition of ob- 
jection filed in the lower Court in answer 
tothe application for restoration, In this 
view, the application for restoration was 
clearly maintainable under O. IX, r. 4, 
Civil Procedure Code. 

The next point taken is whether oppo- 
site party No.1 has locus standi to file the 
application. It is not disputed that it is the 
plaintiff on the record and not some other 
person who can file such an application. 
The controversy centers round this position 
that, while the original plaint was filed by 
opposite parties Nos. 2 and 3 as shebaits, 
an application for restoration under r. 4, 
had been filed by opposite party No. 1 as 
shebait. Ii appears that at the time of filing 
the original plaint, opposite party No. 1 
had no connection with the sheba ; his case 
is that he was subsequently appointed 
shebait and opposite parties Nos. 2and 3 
had ceased to perform the seva. Whether 
that isso or not, the question is whether the 
idol represented by opposite parties Nos. 2 
and 3 can be taken to he the same juridi- 
cal person as the same idolrepresented by 
opposite party No. 1. It seems to us that 
this question must be answered in the 
affirmative. No doubt the right of Gling the 
suit is in the shebait and not in the idol: 
Jagadindra Nath Roy v. Hemanta Kumari 
Devi (1). This was held with reference to 
a question of limitation and it was pointed 
out that limitation is affected by the mino- 
rity of theshebait. This is also explained 
in Dasarathi Chatterjee v. Asist Mohan Ghose 
(2). But the point that is relevant here is 
that the shebaitis only the representative 
of the idol just as a guardian is the repre- 
sentative of a minor. It hes been held that 


“the minor is “thereal plaintiff and not the 


guardian or next friend who may be 
(4) 32 O 129; 31 I A 203; 8 Sar. 698; 8 O W N 809 


(FQ). ; : 
ae 24 C W N 879; 59 Ind. Cas. 126; A IR 1920 Cal, 
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changed : side Khodabux v. Budree Narain 
‘Singh (3) and Bhobotarini Debi v. Sree Ram 
Paul (4). This is borne out by O. XXXII. 
No doubt, ihere is a difference between a 
minor and an idol. But as I have said, 
the relevant point is that the shebait is only 
the representative of the idol. Our atten- 
tion has been drawn to the cause title of 
. the plaint which describes the plaintiff as 
Sti Sri Iswar Sridhar Jew Thakur repre- 
sented by shebaits Nos. Land 2. Too mach 
stress need not be Jaid on the literal mean- 
ing of the words, but itis clear that the 
veal plaintiff must be held to be the idol 
and not the shebait who was suing in his 
name. That being so, the real plaintiff is 
not changed because a new shebait has 
come onthe scene and his caseis that the 
plaintiff idol did not appear on the date 
of hearing on account of the fraudulent 
conduct of the shebait. In this viewit must 
be held that the application’ for restoration 
under O. IX, r,4, Civil Procedure Code, 
is maintainable by the opposite party No. 1. 

The next point that has been argued is 
that in any event the opposite party No. 1 
has no locus standi, because he is not 
really the shebatt. For the other side, it is 
contended that whether opposite party No, 1 
is a. validly appointed shebait or not he is 
the de facto shebait and as such he is 
entitled to litigate in the name of the idol. 
Our attention has been drawn to the alle- 
gations of opposite party No. 1 in his appli- 
cation before the lower Court and also to 
the fact that in the written statement of 
the present petitioner it was stated that 
opposite pariy No. 1 has been appointed 
a shebait by Hari Mohan Banerjee, that 
he was performing the duties of the she- 
bait and that he wae a necessary party to 
the suit. The learned Advocate for ‘the 
-petitioner, however, contended that this was 
not an admission that opposite pariy No. 1 
was the de facto shebait, and as such, en- 
titled to litigate in the name of the idol. The 
controversy raises an intricate question of 
fact which was not gone into by the lower 
Oourt. We do not think it necessary to 
go into this question now in view of the 
circumstances that the question whether 
opposite party No. 1 isa shebattor not is 
awaiting decision in Second Appeal No. 231 
of 1938. and we think it expedientin the, 
interests of justice that the further pro- 
gress of the suit be stayed pending “the, 
decision of the second appeal. Ifin the 
second appeal itis decided that opposite 

(3)7 0137; 3 OLR 306. 

Q) 9 0 629. . 
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party No. 1 has the title to shebaztship, then , 
the order of the lower Court dated Febru- 
ary 3, 1938, setting aside the orderof dis- 
missal and restoring the suit would be con- 
firmed. If, on the other hand, it is decided 
in second appeal that opposite party No. 1 
is not entitled to shebaitship, then the 
aforesaid order of the lower Court dated 
February 3, 1938, will stand reversed. If in 
the second appeal, itis not decided that 
opposite party No. lis a de facto shebatt, 
it would be open to the opposite parties 
to raise that question in the Court below. 
If there is no express decision arrived at 
in the second appeal, the parties will have 
liberty to apply to the lower Oourt, The 
result is that the progress of the suit will 
be stayed pending the decision of the afore- 
said Second Appeal No. 231 of 1938. The 
Rule is disposed of in these terms. Taere 
will be no order as to costs in this Rule. 
Edgley, J.—I agree. 


D. Order accordingly. 


nD 


LAHORE HIGH COURT; 
Second Civil Appeals Nos. 1161 aadtli52 
of 1936 
November 29, 1937 
Barns, J. 
PATRU MAL-—DeFANDANT— APPELLANT 
Versus 
BADRI PARSHAD—PLaINntTigr AND OTHERS 
—DEFENDANTS— RESPONDENT 
Oustom (Punjab) — Applicability — Mahajans of 
Hissar, whether governed by Hindu Law or custom, 
The Customary Law of a District is based, on 
inquiries made ia rural areas ab the time of the settle- 
ment, and no representatives from towns are con- 
sulted as a rule, The Mahajans of Hissar are nt 
usually found amongst the land owning rural popula- 
tion to any appreciable extent. Their main livelihood 
js business and are governed by Hindu Law and not 
Customary Law, The fact: that Mahajans ware 
consulted, while preparing the riwaj-t-am would not 
show that the riwaj-i-am was evidence about customs 
obtaining amongst all the Mahajans of tha district 
particularly amongst residents of towns, when there 
is no evidence to show that any represeatatives of 
Mahajan residents of towns were consulted. 
\Oase-law referred to.] oe 
3, O. A. from the decree of the Additional 
District Judge, Hissar, dated April 27, 1936. 
Messrs. J. N. Aggarwal and Qabul Chand 
and Mr. Vishnu Datta for Mr. Niwal Kishore, 
for the Appellant. | 
Messrs. M, C. Mahajan and Yashpal 
Gandhi, for the Respondents. 
judgment.—ivil Appeals Nos. 1161 and 
1162 of 1936 are connected and will be dis- 
posed of together. The pedigree-table of the 
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parties concerned is as follows: 
e 
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HANWANT RAM 
l 
Banwari Badri D h | | | | | 
| (plaintiff aulat Bhagwan Partu Mukh Ram Sohan Lal Suraj Bhan 
Sher Das plaintifi), (deceased). oh (defendant.) (defendant (defendant.) (defendant.) 


Radha, widow Mamah Chane 


(defendant.) 


Hanwant Ram had two wives. Daulat 
and Patru Mal were his sons by one of the 
wives and the remaining sons were by the 
other wife. On the death of Hanwant 
Ram, the entire estate consisting of land, 
houges and other Property was partitioned, 
amongst the sons after a reference to arbi- 
tration. Daulat died shortly afterwards 
and thereafter two suits were instituted, 
one by Badri Parshad and the other by 
Patru. Patru claimed that he was the 
sole heir of Daulat according to Hindu Law 
while Badri Parshad claimed that the 
parties were governed by custom and ac- 
cording to custom all the brothers of Daulat 
were entitled to succeed to his property, 
The main point for decision in both the 
suits, which were tried together, was 
Whether the parties were governed by 
Hindu Law or by custom. The trial Court 
held that the parties were governed by 
Hindu Law and decreed Patru's suit and 
dismissed that of Badri Parshad. On 
appeal the learned Additional District 
Judge, Lowever, came to a contrary conclu- 
sion and accepting the appeal of Badri 
Parshad decreed his suit and dismissed the 
suit of Patru. From this decision the present 
appeals have been preferred, 

The main point for -decision in these 
appeals is whether the parties are governed 
by Hindu Law or by custom. The 
learned Counsel for the appellant Patru Mal 
has contended that the parties being 
Mahajans and being residents of Hissar 
town and their main source of livelibocd 
being business and not agriculture, they 
should be presumed to be governed by 
Hindu Law. As regards the Customary 
Law of the District, he urged that although 
the preface showed that the Mahajans in 
the district owned a considerable propor- 
tion of the land and were ccnsulted at the 
time of the preparation of the riwaj-i am 
ot the District, this fact alcne could not 
be sufficient to show that the riwaj-i am 
applied to the parties to the present suit 
who, as stated above, are residents of a 
town and are not dependent on agriculture 
as their main scurce of livelinood. In 
supplt of his contentiin the learned 


No. 1). 


| 
Jawahar Lal. 


Oounsel relied chiefly on Gohra v. Hari 
Ram (1), Gamiatulnisa v. Hashmatulnisa 
(2), Muzaffar Muhammad v. Imam Din (3), 
and Shiblal v. Hukumchand (4). The 
learned Counsel for the respondents on the 
other hand contended that the rulings 
relied upon by the learned Counsel for the 
appellant could no longer be held to be 
good law, that according to the decision 
of their Lordships of the Privy Council in 
Beg v. Allah Ditta (5), the riwaj-i-am is a 
strong piece .of evidence in support of 
custom, and that the riwaj-i-am should be 
taken tobe applicableto the whole of the 
District including towns and it was so 
applied to Peshawar town by their Lord- 
ships of the Privy Council in Vaishno 
Ditti v. Rameshri (6). It was also contend- 
ed that Mahajans of the District should 
be looked upon as one community and 
that the fact that they were consulted at 
the time of the preparation of the riwaj tam 
is sufficient to show that the whole com- 
munity is governed by custom as recorded 
in the riwaj-i-am. The learned Counsel 
also pointed out that the riwaj-i-am was 
carefully prepared and in the answers to 
several questions, the custom as stated by 
Mahajans was specifically referred to. 


The oral evidence produced by the par- 
ties was not of much value and the deci- 
sion on the point of custom raised in the 
present case really turns on the question 
whether a presumption in favour of custom 
being applicable to the parties to the 
present case should te raised on the basis 
of the riwaj-i-am of the District. In his 
statement of the case Badri Parshad's 
Ocunse] relied on ‘special custom in the 
family and Mahajan community of Hissar’ 


(1) 115 PR 1907, 
(2) 124 P R 1908; 4 Ind. Cas. 638; 3 P L R 1909, 


(3) 9 Lah, 120; 103 Ind. Cas. 665; A IR 1927 Lah. 
«642; 29 P L R194; 9 Lah. L J 414. | 
(4) A I R1927 Lah. 47; 98 Ind. Cas. 881. 
(a) 45 P R 1617; 38 Ind. Cas, 354; A I R 1916 P O 129; 
“ 44I A89; 44 O 749; 12 P WR 1917; 21 M L T 310; 
32M L J 615; 19 Bom, L R 388; 15 A L J 525; 210 W 
N 842; 26 O L J 175 (P 0). 
(6) 10 Lah. &6;113 Ind. Cas. 1; A I R 1928 P O 294; 
55 LA 407;29 P L R 654; 55M L J 746; 28 L W 908; 
49 O LJ 38; (1929) MW N5 (P OQ). 
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that all sons inherit equally and full 
brothers cannot exclude half-brothers. It is 
not now urged that any family custom is 
proved and the cnly question is whether 
any custom of the ‘Mahajan community’ of 
Hissar is proved. ft is not clear whether 
by the word ‘Hissar’ Hissar town or ‘Hissar 
District’? was meant. But the Customary 
Law of the District was not relied on at the 
outset, nor was any copy of the riwaj-i am 
producedin evidence. The other party had 
therefore no opportunity of knowing that 
Badri Parshad relied on the ‘Customary 
Law of Hissar District’ which was later 
relied on only in arguments. 

However, even assuming that it was 
permissible for Badri Parshad to rely upon 
the ‘Customary Law of the District” at any 
stage, it seems to me that it cannot be held 
to be applicable to residents of towns. 
The Customary Law of the district is based, 
as is well-known on inquiries made in 
rural areas at the time of the settlement, 
and so far as I am aware, no representatives 
from towns are consulted as a rule. The 
general instructions for the preparations for 
the riwajei-am will be found in para. 565 

Douie’s Settlement Manual. It will 
appear therefore that it is the leading men 
from villages who are usually consulted. 
The preface to the Oustomary Law of the 
Hissar District shows that inquiries were 
made from Mahajans because they owned 
much land in the tract. The customary 
rules recorded in the riwaj-i-am are of the 
.Tural population and as Mahejans are not 
usually found amongst the land owning 


rural population to any appreciable extent, - 


the above remark about Mahajans was 
apparently intended to explain why they 
were consulted at all. But the fact that 
Mahajans were consulted would not, in 
my opinion, show that the riaji-am was 
evidence about customs obtaining amongst 
` all the Mahajans of the District particularly 
amongst residents of towns, when there is 
no evidence to show that any representa- 
tives of Mahajan residents of towns were 
consulted. 

„It was urged on behalf of the opposite 
side that Mahajans of the District should 
be looked upon as one ‘community.’ But I 
think it will be dangerous «to generalize 
custom on any such basis. If such 


generalization were permissible, it cduld. 


perhaps be extended to all Mahajans in 
the Punjab or even in India which would 
be absurd. It is well-known that custom 
varies with’ tribe as well as locality, and 
the safest courseis to confine the rule of 
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custom to the persons, whose representa- 
tives may be taken to have been consulted. 
Tn the present instance, the representatives 
of Mahajans owning lands and living in 
villages were presumably consulted. Such 
persons frequently adopt customs of the 
agricultural tribes amongst whom they live. 
But it would not, I think, be justifiable to 
assume from their answers that Mahajans 
all over the District are governed by the 
custom recorded in the riwaj-i-am, The 
parties to this case own some land, but 
they live in the town of Hissar and their 
main source of livelihood is admittedly 
business and not agriculture. There is a 
long array of decisions of the Punjab 
Obief Court and this Court to the effect 
that there is no presumption ia the case of 
high caste Hindus living in towns that they 
are governed by custom. In fact, custom 
has always been proved by the person who 
relies on it, Abdul Hussain Khan v. Bibi 
Sona Dero '7), and the onus lay on Badri 
Parshad. His Counsel now relies only on 
the Oustomury Law of the District. For 
reasons given above the “Customary Law 
of the District” is, in my opinion, not 
sufficient to raise any presumption that the 
customs recorded therein apply to the 
parties tothe present suits. Tne learned 
Jounsel for the opposite side relied on 
Vaishno Ditti v. Rameshri (6), in which the 
Customary Law of the Peshawar District 
was apparently applied to residents of 
Peshawar toan. But the question whether 
the Customary Law of the District could be 
properly heid to be applicable to residents 
of towns was apparently neither raised nor 
considered by their Lordships and hence I 
do not think the ruling can be taken to be 
authoritative on that point. In my opinion, 
it is not proved that the parties to this 
case are governed by custom. I accord- 
ingly accept these appeals, decree the suit 
of Patru Mal and dismiss that of Badri 
Parshad. Butin view of all the circum: 
stances, I leave the parties to bear their 
costs throughout. ; 

D. Appeal accepted. 

(7) 45 O 450; 43 Ind. Oas. 306; AI R 1917 P O 181; 
451A 10;12S L R104; 16A LJ 17; 4 PL W 27; 34 
M L J48; 22C W N 353; 27 OL J 240; 1 PL R1918; 
20 Bom. L R 528 (P 0). 
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RANGOON HIGH COURT 
Special First Appeal No. 66 of 1937 
November 25, 1937 
RoOoBERTS C. J. AND DUNKLEY, J. 
MUNICIPAL CORPORATION, RANGOON 

—APPELLANT ° 
versus 
SOORATEE BARA BAZAR Oo, Lrp.— 
RESPONDENT 

Rangoon City Municipal Act (VI of 1922), s. 80 
(2)—Determination of rent which hypothetical tenant 
would pay—Rent actually paid by existing tenant, 
if conclusive test—Comparative method, value of. 

In deciding the gross rental value, the actual rent 
paid by an existing tenant is certainly not the final 
or conclusive test of what an imaginary tenant 
would pay. In other words, it is only prima facie 
evidence of value and the special circumstances in 
which itis paid and in which any collateral engage- 
ments are entered into between the parties must be 
taken into consideration in determining what is 
the rent a hypothetical tenant might reasonably be 
expected to pay for the hereditament, It is practical- 
ly valueless to adopt the comparative method 
i, e„ comparison with assessment in force of similar 
promises used for a similar purpose in the neigh- 
bourhood except in the absence of more direct evi- 
dence. Ladies Hosiery and Underwear, Ltd. v. West 
Middlesex Assessment Committee (2), relied on. 

Sp. F. A. against an order of the Small 
Cause, Court Rangoon, dated April 26, 
1937. 

Mr. Rafi, for the Appellant. 

Mr. Clark, for the Respondent. 

Roberts, C. J.—This is an appeal by 
the Municipal Corporation of Rangoon 
against the decision ofthe learned Chief 
Judge of the Small Cause Court, Rangoon, 
reducing the assessment of the respondents 
in respect of the Excelsior Picture Theatre, 
Montgomery - Street, Rangoon, from 
Rs. 2,450 to Rs. 2,214 per mensem. The basis 
of the assessment is upon the annual value 
which is defined by s. 80 (2), City of 
Rangoon Municipal Act as being “the gross 
annual rent for which buildings and land 
liable to taxation may reasonably be ex- 
pected to let from year to year.” The only 
case in which appeal lies from the decision 
of the Chief Judge to the High Oourt is 
set out in 8. 91 (3) of the same Act, and 
arises when any question arises as to the 
liability of any building or land to assess- 
ment or as to the basis or principle of 
assessment. In the present case it is 
agreed that the building was assessable 

and it was contended for the respondents 
that no appeal lay because no question 
had arisen as to the basis or principle of 


assessment within the meaning of the sub- ` 


section. It was agreed by both parties 
and forms part of the judgment appealed 
against that the basis or principle of assess- 
ment was by finding out the rent which a 
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hypothetical tenant might reasonably be 
expected to pay: ihe learned Judge also 
added that the gross annual rent may also 
be ascertained by. finding out and compar- 
ing the annual value of other properties 
of a like nature in the District; and the 
appellants agreed with this view and 
contended that what has been called 
the method of comparison was, generally 
speaking, asafe guide towards the ascer- 
tainment of the gross annual rent but that 
it was later ignored by the learned Judge. 
It is urged on their behalf that he has 
erred both in this matter and in not taking 
into account a payment of Rs. 9,850 by the 
lessees expressed in the lease itself to be 
made in consideration of granting it. This 
payment was to be made in addition to 
the rent reserved in the lease amounting 
to Rs. 2.450 per month, and the appellants 
say it is in the nature of rent or, as Mr. 
Rafi put it, “disguised rent”. 

The total amount so payable was 
Rs. 12,250, but it is established that 
Rs, 2,400 of the arrears of rent due from 
the tenant's predecessors was to be can- 
celled by the lessors appropriating the 
depcsit of that amount which they held, 
and the balance Rs. 9,850 ought, accord- 
ing tothe appellants, to be regarded as a 
premium, and spreading this over three 
years, and taking into account repairs, an 
amount calculated as interest on a deposit 
made by the lessees, and deducting the 
tenant's taxes, the calculated gross rental 
value if based upon these figures would 
be Rs. 2,172. After asmall reduction, ap- ` 


_parently for tenant’s chattels, the Commis- 


sioner fixed the value as Rs. 2,450. The 
learned Judge reduced this assessment to 
Rs. 2,214 per mensem disallowing the addi- 
tion of the liability taken over of the former 
lessees’ arrears of rent. He held that in 
fact it had not been shown thatthe pay- 
ment stipulated for had any effect on the 
renting cf the premises or the rent agreed 
on; in other words that it was not proved to 
be in the nature of disguised rent at all. One 
of the factors to be taken into account is 
that the lessors promised in cl. 12 of the 
lease to purchase and install and let and 
deliver to the lessee a new talkie equipment 


„ata cost not,to exceed Rs, 10,000 as soon as 


the arrears due should have been paid in 
full. It is said that when this promise 
was fulfilled, the assessable value of the 
hereditament would increase, but we have 
no evidence as to the fulfilment of the 
promise or otherwise. The learned Judge 
had to decide the gross rental value, and 
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taking the rent which a hypothetical 
tenant might reasonably be expected io 
pay, he found that it was Rg, 2,214 per 
mensem. We cannot say he was wrong. 
The actual rent paid by an existing tenant 
is certainly not the final or conclusive test 
of what an imaginary tenant would pay. 
As Lord Buckmaster pointed out in Poplar 
Assessment Committee v. Roberts (1). 
_ “The actual rent paid is no criterion unless 
jndeed it happens to be the rent that the imaginary 


tenant might reasonably be expected to pay in the 
circumstances mentioned in the section.” 


In other words, it is only prima facie 
evidence of value and the special circum- 
stances in which it is paid and in which any 
collateral engagements are entered into 
between the parties must be taken into con- 
sideration in determining what is the rent a 
hypothetical tenant might reasonably be 
expected to pay for the hereditament. These 
circumstances were examined with care in 
the lower Court. The learned Judge point- 
ed out that the valuation made by the 
Commissioner is sought to be justified by 
comparison with other cinema theatres in 
Rangoon, but concluded that such a com- 
parison was unhelpful and that all there 
was before him for guidance wasthe lease 
itself. In my opinion he was right because 
- it is practically valueless to adopt the com- 
parative method except in the absence of 
more direct evidence. As pointed out by 
Scrutton, L. J. in Ladies Hosiery and 
Underwear, Ltd. v. West Middlesex Assess- 
ment Committee, (2), at p. 690 :* 

“Where the evidence as to the proper valuation of 
the particular hereditament is doubtful, evidence as 
to the assessment of the other hereditaments may 
be of some weight, though asit will involve another 
investigation whether the assessment of the other 
hereditament is correct and whether the two here- 
ditaments are comparable, it is of much less value 


than the direot evidence as to the hereditament 
whose assessment is in question.” 


In that case only one witness was called 
on behalf of the rating authority and he 
said that the rent which a hypothetical tenant 
would pay if he undertook to pay all tenant’s 
rates, taxes and tithe rent charge, if any, the 
landlord bearing the ccst cf repairs end 
insurance and the expenses, if any, neces- 
sary to maintain the hereditamentina state 
tocommand that rent, was a sum at least 
equivalent tothe gross value at which the 
hereditament had been asgeseed. In the 
face of his evidence, evidence based on the 


G) (1922) 2 AO 93,91 LI KB 449197L T 
99; 86 JP 137; 20L GR 317; 38 TL R 499; 66 SJ 


386. 
(2) (1932) 2K B679; 101 u J K B632;147 L T 
390; 96 J P 336, 30L GR 369. 


¥Page of (1932) 2 K. B.Ed] 
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methed of comparison with other heredita- 
ments was keld to be of no weight. In 
Albert E. Pickard v. Assessor for Glasgow 
(3) the evidence based on comparison 
appears to have been the best evidence avail- 
able, the hereditament having been the 
subject of extensive improvements and 
alternation in order to convert it into a 
picture-house subsequent to the date of the 
lease and the rent reserved therein to have 
afforded no guidance. Tnere Lord Robert- 
son described the meithcd of valuation by 
comparison as the most satisfactory in the 
circumstances that existed. The case is no 
authority for saying that this method should 
be adopted where an actual rent for complet- 
ed premises has beenreserved. Lord Pitman 
did not himself decide thatthe comparative 
principle is the only proper principle 
to be applied in valuing a picture house. 
He said that such a proposition was 
agreed on both sides in that case, and 
Lord Fleming agreed that the comparative 
method was the proper method of valuing 
those particular premises. The headnote 
is, with great respect tothe learned author, 
too widely expressed. | 

In the present case after reviewing the 
material at his disposal and taking the actual 
payments stipulated for in the lease as prima 
facie evidence of the rent,a hypothetical 
tenant would pay, the learned Judge con» 
sidered all the circumstances and in parti- 
cular be considered the effect of certain 
moneys payable by the lessee under clause 
10 therein. The figure arrived at after this 
review may or may not ba the same as the 
actual rent paid by the present tenants, but 
it is based on a cousideration of the full 
terms of the contract which tuey have made 
wiih the lessors, and is expressed to be the 
gross annual rental as defined by the Act. 
Accordingly this appeal must be dismissed, 
with costs 20 gold mohurs. 
“ Dunkley, J.—For the respondent company 
it has been strenuously urged that nu appeal 
lies to the High Court under the circum- 
stances of tnis case. Tne right of appeal to 
this Oourt is provided by the provisions of 
s. 91 (3), City of Rangooa Municipal Act, 
which lays down that an appeal frora the 
decision of the Chief Judge of the Rangoon 
Small Causo Court small lie to the High 


Oourt | KEN 

“when any question arises as to the liability of any 
building or land to assessment, or as to the basis 
or principle of assessment. f G 

It is contended that the basis or principle 


of assessment is not in question is this case. 


(8) (1987) S © 360. 


. 
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-e The principle of assessment is the ascertain- 
ment of the annual rent which a (hypothe- 
tical) tenant might reasonably be expected, 
taking one year with another, to pay for the 
hereditament, and as regards this principle, 
there is no dispute between the parties. But 
itisin regard to the method whereby this 
annual rentis to be ascertained that the 
difference between them has arisen. Forthe 
Corporation of Rangoon, itis contended that 
the correct figure is to be ascertained by a 
consideration of the true rent which is 
being paid by the actual lessee of the pre- 
mises under the existing lease coupled with 
a Comparison with the assessments now in 
force of similar premises used for a similar 
purpose in the neighbourhood, that is, the 
“comparative method”; and for the respon- 
dent company it is submitted that the 
learned Chief Judge of the Small Cause 
Court was right in rejecting the “compara- 
tive” method, and relying solely on the 
terms of the existing lease of the premises. 
The method of ascertaining the annual rent 
which the hypothetical tenant might reason- 
ably be expected to pay is the basis of the 
assessment, and, there is, therefore. a clear 
dispute as to the correct basis of assessment, 
and consequently an appeal to this Court 
does lie. 

I, however, agree with my Lord the Chief 
Justice that this appeal fails. The case in 
Ladies Hosiery and Underwear, Lid. v. West 
Middlesex Assessment Committee, (2), is 
authority for the proposition that evidence 
as to the assessments of other hereditaments 
is of little value when there is direct 
evidence as to the letting value of the here- 
ditament in question. The learned Judge 
of the Small Oause Court was, therefore, 
right in rejecting the “comparative method” 
in this particular case. The question for 
decision is, therefore, narrowed down to the 
true construction of the existing lease of 
this cinema, For the Oorporation it is 
contended that the sum of approximately 
Rs. 10,000, which the lessee has contracted to 
pay under the terms of clause 10 of the lease, 
is in the nature of “disguised rent,” but 
this contention is incorrect in view of the 
provisions of clause 12, whereby the lessor 
has contracted on payment of this sum in 
full to expend an equivalent amount in 

- installing a new “talkie” equipment in the 
cinema. Olearly the consideration for pay- 
ment of this amount is not the lease of tbe 
premises but is the instalment of a new 
“talkie” equipment. I, therefore, agree 
` that this appeal must be dismissed. 

D. Appeal dismissed. 
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LAHORE HIGH COURT 
Givil Revision No. 533 of 1937 
December 7, 1937 
ADDISON AND Din Mosaumap, JJ. 
SIMAR NATH—DEFENDANT—PETITIONER 
versus 
Lala ANAND LAL KAUL 
(now Ma. KHANNA) OFFICIAL 
RECEIVER—PLAINTIFF—RESPONDENT 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art. 31~Suit for mesne profits even 
though sum ascertained is excepted — Annulment of 
sale under s. 53, Provincial Insolvency Act (V of 
1920)—Sums received by vendee, whether wrongfully 
received within meaning of Art. 31. 

A suit for recovery of mesne profits! even though 
for a sum ascertained, comes within the purview of 
Art. 31, Sch. II, Provincial Small Cause Courts 
Act, and is excepted from cognizance of Small Cause 
Court. Kunjo Behary Singh v. Madhub Chandra (1), 
Musammat Kishen Kaur v. Tulsa Singh (2), Ishar 
Singh v. Wasawa Singh (3), Kesrt Sang v, Naransang 
(4), Srinath Roy v.Taraprasanna Roy (5), dissented 
from. U Min Din v. U Po Thaung (4), Nand Rani v. 
Swasha Neshwar (8), Dukreeya Mehra v. Muktee 
Mahrin (9), Drig Pal Singh v. Kunjal (10), Ubedul 
Rahman v. Darbari Lat (11), Antone v, Mahadev 
(12), foHowed. 4 

The effect of an annulment of a sale under s, 53 
Provincial Insolvency Act, is to hold that no trans- 
action had taken place at all, and this being so, any 
sum that the vendes receives by virtue of that 
transaction isreceived by him wrongfully within 
the meaning of Art. 31, Sch. II, Provincial Small 


Oause Courts Act. 


C. R. from the decree of, the Judge, 
Small Cause Court, Amritsar, dated April 
12, 1937. 

Mr. Nand Lal Bhalla, for the Petitioner, 

Mr. Shamsher Bahadur, for the Respond- 
ent. 


Din Mohammad, J—This isa petition 
for revision of the order of the Judge, 
Small Cause Oourt, Amritsar, partially 
decreeing a claim for recovery of mesne 
profits against the petitioner. It is contend- 
ed on behalf of the petitioner that the 
judgment of the Judge, Small Cause Court, 
to law, inasmuch as 
(i) he had no jurisdiction to try the suit, 
(it) the suit was barred by limitation, and 
(iti) the petitioner was, in any circum- 
stances, legally entitled to retain part of 
the profits realised by him prior to the 
time whenthe sale in his favour was set 
aside. In our view it is not necessary to 
decide the last two questions as the 
petition can be disposed of on the short 
ground that the Judge, Small Cause Oourt, 
had “no jurisdiction to try the suit, 
Article 31 of Sch, IL to the Provincial 
Small Cause Courts Act (IX of 1887) reads 
as follows : oad ; 

“Any other suit for an account, includinga suit 
by a mortgagor, after the mortgage has been satisfied 
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to recover surplus collections received by the 
mortgagee, and a suit forthe profits on immovable 
property belonging to the plaintiff which have been 
wrongfully received by the defendant.” 

Counsel for the respondent contends 
that a suit for asum asertained does not 
come within the purview of Art. 31 and 
relies on Kunjo Behary Singh v. Madhub 
Chandra (1), Kishen Kaur v..Tulsa Singh 
(2) Ishar Singh v. Wasawa Singh (3), 
Kesri Sang v. Naransang (4) and Srinath 
Roy v. Taraprasanna Roy (5). These 
judgments no doubt support his con- 
tention, but thereis a large array of 
authority on the other side, too, as, for 
example,U Min Dinv.U Po Thaung (6) 
Savari Muthu v. Aithurusu Rowthar (7), 
Nand Rani v. Swasha Neshwar, 8 Ind. 
Cas, 270 (8), Dukreeya Mehra v. Muktee 
Mahrin 141 Ind. Gas. 825 (9), Drig Pal 
Singh v. Kunjal (10), Ubedul Rahman v. 
Darbari Lal (11) and Antone v. Mahadev 
(12). The argument employed in the 
former set of cases is that the words “any 
other suit for an account" govern the latter 
part of the Article also and only those 
suits are excepted from the cognizance 
of the Small Cause Courts which contem- 
plate a decree for account. The second 
set of authorities holds a contrary view 
mainly on the ground that claims to 
mesne profits directly involve title to 
immovable property and not incidentally 
and that the Legislature had properly 
excepted suits fcr mesne profits from 
the cognizance of the Courts of Small 
Causes. . 

Witb all respect, we do not agree with 
the construction put by Kunjo Behary 
Singh v. Madhab Chandra (1) and other 
similar authorities on the wording of 
Art. 3l and are in respectful agreement 
with the opinion expressed in Ubedul 
Rahman v. Darbari Lal (11) especially as 
the trend of authority in the High Courts 
of Bombay, Madras, Rangoon, Allahabad 


a) 23 O 884 (F B). 

(2) 35 P R 1902; 84 PLR 1902 (F B). 

(3) 94 P R 1900; 39 P L R 1901. 

(4) 32 B 560; 10 Bom L R733, - 

) A IR 1927 Cal 375; 102 Ind, Cas. 128, 45C L J 


230. 
(6) 6 R 60; 109 Ind. Cas. 689;A IR 1928 Rang 
102 UF B). 


l 
(7) 25 M 103; 11M L J428 Œ B). 

(8, 8 Ind. Oas. 270. 

(9) 141 Ind. Oas. 825; A IR 1933 Nag 87; 29 NL 
R 61; Ind, Rul. (1933) Nag 82. è 

(10,40 A 142; 44 Ind. Oas. 689;A IR 1918 All 
222; 16 A LJ 55. - 

(11) AIR 1933 Lah 509; 146 Ind, Oas. 815; 34 P L 
R 262; 6 R L, 276. 

(12) 25 B 85; 2 Bom L R 683. 
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and Nagpur is also in the same direction. . 
Some of tue judgments cited above from 
these Courts have discussed the matter 
at length from every point of view and it 
would bea mere act of supererogation 
to recapitulate those arguments here, 
We hold, therefcre, that the suit as inetitut- 
ed wasexcepted from the jurisdiction of 
the Small Cause Court. 

It is next contended by Counsel for the 
respondent that Art. 31 does not apply on 
another ground also, viz, that the profits 
were not ‘wrongfully’ received by the de- 
fendant inasmuch as the sale not being 
void ab initio, the vendee had a perfect - 
title up tothe date when the sale was get 
aside. Here also we do not agree. A 
decision under s. 53, Provincial Insolvency 
Act, results inthe annulment of the sale 
and if once the sale is annulled, it cannot 
be argued that any sum _ received on the 
basis of that sale was: rightfully received 
by the defendant. In our view the effect 
of the annulment is to hold that no trans- 
action had taken place at all, and this 
being so, any sum that the vendee receives 
by virtue of that transaction is received 
by him wrongfully. We need not further 
‘dilate on the subject as this aspect of the 
case has also been dealt with in some of 
the judgments cited above. 

On the grounds mentioned above, we 
accept the petition, set aside the order of 
the Judge, Small Cause Court, and direct 
him to return the plaint to the plaintiff 
for presentation ina proper Court, The 
question whether the plaint so presented 
would not be affected by the provisions of 
the Limitation Act, will be determined by 
the Court entertaining the suit. In view 
of there being a sharp conflict of authority 
in this matter, the parties will bear their 
own costs upto date. 


D. Order set aside. 


NAGPUR HIGH COURT 
Civil Revision Application No. 211 of 1937 
January 26, 1938 
Nirom, J. 
Musammat BORO BAI—APPLICANT 
—PLAINTLEF 
versus 
RAMSUNDER—Obpposipz Party 
Civil Procedure Code (Act V of 1908), O. III, r. 4 
(3), O. IX, r. 13—Suit dismissed for default—Res- 
toration application, tf can be presented by Pleader 
without fresh appointment. 
Sub-r. (3) of r. 4 of O. III, Oivil Procedure Code 
does not impose any restraint on the generality of 
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eaning of the expression “ all. proceedings in 
j T zuit ih caine at the end of sub-r, 2 of r.4, 
and cannot be regarded as exhaustive. The maxim 
expressio unius exclusio alterius cannot be applied 
in the interpretation of the terms of sub-r. 3 of 
r. 4 asr, 10f0. IIE authorises a Pleader to make 
any application on behalf of the party he repre- 
sents. Asa suit terminates only by a decree, an 
application for restoration of a suit dismissed for 
default must be regarded as proceeding in the suit. 
Consequently a Pleader is entitled to present such 
an application without fresh appointment. Abdul 
Aziz v. Punjab National Bank (1), relied on. 

C. R. App. for revision of the order of 
the Court ofthe District Judge, Jubbulpore, 
dated December 22, 1936. 

Mr. R. N. Padhye, for the Applicant. 

Mr. K. C. Jain, for the Opposite Party. 


Order.—This isa defendant's applica- 
tion in revision against the order by the 
District Judge, Jubbulpore, in Miscellane- 
ous Civil Appeal No. 14 of 1936 passed on 
December 22,1936. 

Civil Suit No. 5-A of 1935 on the file of 

` the Second Sub Judge, Second Class, Jub- 
pulpore, was dismissed for default of the 
plaintiff on February 4, 1936. His Coun- 
sel applied on February 5, 1936, for its 
being restored to file on the plea that he 
had noted a wrong date in his diary and 
did not appear in the case due toa mis- 
understanding that it was not fixed for 
hearing on that date. The trial Court dec- 
lined to restore it remarking that the 
application made by the plaintifi’s Oounsel 
was an irregularity. The lower Appeliate 


Court took a different view and remanded’ 


the proceeding to the original Court for 
enquiry into the merits. 

Tt is urged on behalf of the defendant 
that in view of the provisions of O, II, r. 4 
(2) and (3),it was not permissible for a 
Pleader to apply under O. IX, r. 13, Civil 
Procedure Code, for restoration of a suit 
which was dismissed for default. Suab-r. 
3 of x. dof O. IL Oivil Procedure Ocde, 
spacifies certain proceedings wherein the 
appointment of a Pleader shall be deemed 
to be in force. ‘That sub-rule does not 
impose any restraint on the generality of 
the meaning of the expression “all pro- 
ceedingsin the suit” occurring at the end 
of sub-r. 2 of r.4, and cannot he regarded 
as exhaustive. The maxim expressio unius 
exclusio alterius cannot be applied inthe 
interpretation of the terms of subr. 3 of 
r.4asx.l of O. II authorises a Pleader to 
make any application on behalf of the purty 
he represents. Asa suit terminates only by 
a decree, an application for restoration of 
a suit dismissed for default must be regard- 
ed as a proceeding in the suit. Oonse- 
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quently a Pleader is entitled to present such 
an application without fresh appointment : 
see Abdul Aziz v. Punjab National Bank 
(1), I, therefore, agree with the view taken 
by the lower Appellate Court. 

It is contended that the allegation made 
in the application was vague and evasive. 
That is a matter which relates to thej merits, 
for enquiry into which the case was remitted 
by the lower Appellate Court. 

The application is dismissed with costs. 
Pleader's fee Rs. 10. 

D Application dismissed. 


_!) AT R 1929 Lah, 96; 114 Ind, Oas. 76; 10 Lah, 
570; Ind. Rul, (1929) Lah, 236, 





LAHORE HIGH COURT 
Letters Patent Appeals Nos. 151 and 152 
of 1937 
February 15, 1938 
ADDISON AND DIN MogAMMAD, JJ. 
MOHAMMAD SHARIF—Appsiiant 
versus 
Mrs. BOUGHTON AND ANDTHER— 
RESPONDENTS 

Punjab Colonization of Government Lands Act 
(V of 1912), s. 18—Lands not liable to be attached 
and sold—Recetver to liquidate decree from profits of 
lands, if can be appointed. 

The words used in s. 60, Civil Procedure Code, 
are the same as those used in s. 18, Punjab Ooloni- 
zation of Government Lands Act (V of 1912), It 
follows, that if a Receiver can be appointed 
under s, 51, Civil Procedure Oode, although tha 
property isnot liable to attachment or sale by 
reason of s, 60 of the same Oode, similarly a Re- 
ceiver can be appointed in a fit and proper case to 
liquidate a decree, although the lande or rather the 
interest in the lands cannot be attached or sold by 
reason of s, 18, Punjab Act (V of 1912). Tika Sant 
Singh v. Sain Das (2), followed, Rajendra Narain 
Singh v. Sundar Bibi (and Hemendra Nath v. 
Prokash Chandra (4), relied on, Secretary of State v. 
Bai Soma (5), referred to. 


L P. As. from the order of Bhide, J. 
Lahore, dated November 23, 1937. 

Mr. Inder Dev, for the Appellant. 

Messrs. Achhru Ram and Khilanda Ram, 
for the Respondents. 

Addison, J.—This judgment will dispose 
of Letters Patent Appeals Nos. 151 and 152 
of 1937. Ofie Mohammad Sharif got a 
decree from the trial Court, which was set 
aside by this Court on November 20, 1934. 
The cpposite party claimed restitution and 
Mohammad Sharif successfully resisied this 
claim up to last year when, on May 2/, 
1937,8 lease of certain land, of which he 
is an occupancy tenant and to waich tne 
provisions of s. 18, Punjab Colonization of 
Lands Act apply, was auctioned. Tae 
hignest bidder was Oaptain Mehr’ Dia, wao 
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offered Rs. 7,736 for a lease of the land for 
30 years; thissum being sufficient to pay 
off the amount claimed in restitution plus 
certain tagavi due, owing to the Government. 
This lease was confirmed by the Oourt on 
June 18, 1937. Against that order and the 
| connected order, two appeals were instituted 
in this Oourt, which were dismissed by 
Bhide, J. on November 23, 1937. Thess 
appeals under the Letters Patent are 
against the orders passed by him. Under 
s. 18, Oolonization of Government Lands 
(Punjab) Act V of 1912, the land in question 
cannot be attached or ‘sold in execution of 
a decree or order of any Court orin any 
insolvency proceedings. It is on this 
ground that these appeals were admitted. 
We are prepared to concede that a lease 
cannot be granted without attachment but 
it was held by their Lordships of the 
Privy Council in Rajindra Narain Singh v. 
Sunder Bibi (1), that a Receiver could be 
appointed to realize the rents and profits 
and to apply the net balance towards 
liquidating a decree although the judg- 
ment-debtor's interest in the villages 
“wasa right to future maintenance within 
the meaning of s. 60, sub-s. (1) (n), Civil 
Procedure Code, and therefore could not be 
attached and sold. The words used in 
s. 60, Oivil Procedure Code, are the same 
as those used in s. 18, Punjab Act V, of 1912. 
It follows, therefore, that if a Receiver can 
be appointed under s, 51, Civil Procedure 
Code, although the property is not liable to 
attachment or sale by reason of s. 60of the 
same Oode, similarly a receiver can be 
appointed in a fit and proper case to liqui- 
date a decree, although the lands or rather 
the interest in the lands cannot be attached 
or sold by reason of s. 18, -Punjab Act. V of 
1912. We have already followed this Privy 
Council decision in Tika Sant Singh v. 
Sain Das 12), and cur decision was followed 
by a Single Judge of this Court in Civil 
Execution Second Appeal No. 127 of 1937 
Gopal Das v. Devi Das (3). This 
judgment of the Single Judge ison all 
fours with the present case, except that 
the Receiver was only appointed for seven 
years. The same view was taken of the 
decision of the Privy Council by a 


(1) 47 A 385; 87 Ind, Cas. 295 A IR 1925 P.O 
176; 62 I A 2 262; 41 0 L J 383; 3 Pat. LR 142; 27 
Bom. L R 849; 23 A L J 634; 49 M LJ 244; 22 L 
W 284; L R6A (P O) 138; (1925) M W N 630; 300 
WNS 8 (P 0). 

(2) I L R (1937) Lah. 166, 175 Ind. Cas. 447; A I 
R 1937 Lah. 433; 39 PL R 839; 10 R L 739. 

(3) 175 Itd, Gas. 601; AT R 1937 Lah, 738; 39 P 
L R 649; 11 R L25. 
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Division Bench of the Calcutta High Court 
in Hemendra Nath v. Prokash Chandra (4), 
althoagh a Division Bench of the Bombay 
High Court seems to have placed a different 
construction on tkeir Lordships’ decision: 
see Secretary of State v, Bai Soma (5), We 
follow our previous decision and hold that 
this is a fit and proper case in which a 
Receiver should be appointed to realize the 
sum of Rs. 7,736, from the profits of the 
land in order to liquidate the decretal 
amouut plus the tagaz charges. 

We accordingly accept the appeals to 
the extent that we make the purchaser of 
the lease a Receiver ofthe land in suit 
until the above sum is liquidated. The 
Collector in granting the original lease 
made sufficient provision for the mainten- 
ance of Muhammad Sharif and we are not 
called upon therefore to do anything fur- 
ther in that respect. The Receiver will 
have to render accounts to the Court each 
year on Jaruary 15, commencing with 
January 15, 1939, showing the profits 
accruing for the past year, That sum will 
be deducted each year from the sum of 
Rs. 7,736, and Muhammad Sharif can at 
any time get the land back from the 
Receiver by paying either to him or pre- 
ferably directly into Court the sum of 
Rs. 7,736, minus the profits duly acccunted 
for each year. Further, the Receiver cannot 
hold possession for more than 30 years, 
for which he took the lease, and his pos 
session will then cease whether the annual 
profits have or have not amounted to the 
sum which he had paid, namely the sum 
of Rs. 7,736. The appeals are accepted ag 
indicated above. Parties will bear their 
own costs before us and before the Single 
nee 

Appeals accepted. 

ms 59 O 205; 137 Ind, Cas. 98; A I R1932 Oal. 189; 

35 O W N 1086; Ind Rul. (1932) Oal 257. 


(5) 57 B 507; 116 Ind. Oas. 340; 35 Bom. L R 615; 
A TR 1933 Bom. 350; 6 R B 153. 





MADRAS KIGH COURT 
Civil Appeal No. 223 of 1933 
January 18, 1938 
Leac, O. J. AND Laksamana Rao, J, 
NANDURI DURGA MALLIKARJUNA 
VARA PRASADA RAO AND ANOTHER— 
APPELLANTS 


versus 
KADIYALA VENKATARATNAM 
AND OTHERS— RESPONDENTS 
Hindu Lew—Manager—Manager entering into 
money transaction— Whether can file suit to recover 
money in his own name. 


. 
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Manager of a joint Hindu family comes within 
s 230, Contract Act, Bungsee Singh v. Soodist Lall 
(4) and Gopal Das v. Badri Nath (5), relied on. 

Where the money-lending transaction is entered 
into by a person who is the manager of the 
family money lending business as well asthe mana- 
ger of the family he is entitled to sue in his own 
name without stating in his plaint that he issuing 
to recover on behalf ofthe family. Seshan Pattar 
v. Veera Raghava Pattar (7), held overruled by 
Kishan Prasad v. Har Narein Singh (1). 

[Case-law referred to.] 


C. A. against the decree of the Sub- 
Judge, Bezwada, in O.8. No. 32 of 1932. 

Mr. V. Suryanarayana for Mr. P. Sat- 
yanarayana Rao, for the Appellants. 

Messrs. A. Lakshmayya and V., Govin- 
darajachari, for the Respondents. 


Leach, C. J.—The plaintiff in the suit 
out of which this appeal arises was one 
Kadiala Venkataratnam, who is now dead 
and is represented by his widow, respondent, 
No. 2 and his younger brother respondent 
No. 3. The suit was instituted in the Court 
of the Subordinate Judge of Bezwada to re- 
cover from the appellant and his father a 
sum of Rs. 7,529-9-0 representing moneys 
which the plaintiff said he had paid to the 
creditors of the appellant's father. The suit 
was decreed. The plaintiff's case was that 
the appellant's father was indebted to two 
Marwaris, one of the name of Ohunnilal 
Venichand to whom he owed Rs 2,500, 
and the other of the name of Sankarlal 
Rupchand to whom he owed Rs. 2,000. 
These loans had been advanced on promis- 
sory notes Exs. A and ©. The interest due 
brought the total figure to Rs. 7,529-9-0. 
It was at the request of the appellant's 
father that he paid cff the Marwaris, and 
having discharged the debts, payment was 
acknowledged by endorsements on the in- 
struments. The money which the plaintiff 
had advanced was money belonging to the 
joint family composed of himself and res- 
pondent No.3. The plaintiff did not sue as 
the manager of the family but brought the 
suit in hisown name. The first point which 
has been taken in appeal is that inasmuch 
as he did not sue as the manager of the 
family the action cannot be maintained. This 
objection was not taken in the written 
statement, but was taken after the exami- 
nation of the plaintiff, which disclosed that 
the money advanced was joint family 
money. The question was dealt with by 
the learned trial Judge and decided against 
the appellant. 

The question of the right of a manager 
of a joint Hindu family to sue in his own 
name in respect of a contract entered into 
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by him in his own name was considered by 
the Judicial Committee in Kishan Prasad 
v. Har Narain Singh (1). In that case, 
the plaintiffs had sued as the managers of 
a business belonging to their joint family. 
The Allahabad High Court held that the 
suit as framed did not lie: Shamrathi 
Singh v. Kishan Prasad (2). The Court 
considered that the plaintiffs ought to have 
added as parties all the other members of 
the joint family, This decision was reversed 
by the Privy Council. In the judgment 
which was delivered by Lord Robson appears 
this passage: 

“Is there any principle of law, or any custom 
applicable to a case like this, according to which 
the managing members of a Hindu joint family, 
entrusted with the management of the business 
must be held incompetent to enforce at law the 
ordinary business contracts they are entitled to 
make or discharge in theirown names? The defen- 
dant is, of course, entitled to insist on all the 
persons with whom he expressly contracted being 
made parties to the suit, and that was done in the 
action as originally framed in this case” 

In Alagappa Chetti v. Vellian Chetti 
(3) this Court had expressed the view that 
a manager could not sue without joining 
all those interested with him and the Judi- 
cial Committee referred to this decision 
in the course of their judgment in Kishan 
Prasad v. Har Narain Singh (1). While 
pointing out that the case in Alagappa 
Cheti v. Vellian Chetti (3) might be sup- 
ported on the ground that the single plain- 
tiff in that case was not shown to be the 
managing member of the family or to be 
the only partner of the business with 
which the litigation was concerned, their 
Lordships observed that the proposition 
that the manager could not sue without 
joining all those interested with him was 
going too fir. Their Lordships then went 
on to hold that the original plaintiffs in 
the case before them were entitled, as the 
sole managers of the family business, to 
make in their own nemes the contracts 
which gave rise to the claim, and that they 
properly sued on such contracts without 
joining the other members of the family. 
Section 230, Contract Act, allows an agent 
who does not disclose the name of his prin- 
cipal to maintain a suit on a contract 
entered into by him on behalf of the prin- 
cipal, and that managers of Hindu families 
cothe within this*section was expressly re- 


(4) 38 A 272; 9Ind Oas 739;8 ALJ 256; 150 W 
N S21; 9M L T343: 13 O LJ 345; 21M L J 378: 
13 Bom, L R359; (1911) 2M W N 395; 38IA 45; 


(PO. 
(2) 29 A 31l; 4A LJ 194; A W N 1907,58. 
(3) 18M 33; 4 M L J 283. 
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cognized in Bungsee Singh v. Soodist Lall 
(4) and Gopal Das v. Badri Nath (5). _ 

The learned Advocate for the appellant 
has relied on two decisions of this Court. 
The first is the casein Aranachala Pillai 
v. Vaidhyalinga Mudaliar (6) but it is 
clear that this decision has no application 
here. It was a suit by a junior member of 
a joint family to establish water rights 
claimed on behalf of the family and he 
neglected to make the other members of the 
family parties. It was held that the suit 
as framed would not lie, and obviously it 
would not. The second case to which the 
learned Advocate for the appellant has 
drawn our attention is that in Seshan Pattar 
v. Veera Raghava Pattar (T) and this 
decision does lend support for the argument 
advanced by him. But therein no attention 
was paid to the provisions of s. 230, Contract 
Act, and must be deemed to be overruled 
by the decision of the Judicial Committee 
in Kishan Prasad v. Har Narain Singh 
(1). Moreover, this decision was found on the 
decision in Shamrathi Singh v. Kishan 
Prasad (2) which was overruled by the 
Privy Council in Kishan Prasad v. Har 
_ Narain Singh (1). In the present case 
the evidence shows that the transaction was 
entered into by the plaintiff and it also 
discloses that he wasthe manager of the 
family money-lending business as well as 
the manager of the family. Therefore he 
was entitled to sue in his own name without 
stating in his plaint that he was suing to 
recover on behalf of the family. 

The only other point taken by the learned 
Advocate for the appellant is that the trial 
Court was wrong in holding that the money 
had been advanced by the plaintiff. The 
appellant's case is that the Marwaris had 
been paid off by his father through one 
Sarma who has not been called asa wit- 
ness. Itis common ground that on March 
8, 1929, Chunnilal Venichand was paid 
Rs. 2,500, due to him and that Sankarlal 
Rupchand was paid the Rs. 2,000 which 
was due to him. It has been proved that 
the plaintiff raised on that date from 
Sankerlal Rupchand Rs. 3,000 under Ex. D, 
and a sum of Rs. 2,000 from another Mar- 
wari named Heerachand. It was with these 
loans that he paid off the debts due to 
Chunnilal Venicband and Sankarlal Rup- 
chand by tke appellant’s father. The trial 
Court also accepted the evidence of the 


(4) 70739; 10 O LR 263. 
(5) 27 A 361; 2 A J-J 33; A W N 1904, 282. 
(6) 6 M27 


(7) 32 M284; 4 Ind. Oas, 38; 19 M LJ 372, 
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plaintiff that the money for the discharge o 
the debts to the two Marwaris was EEN 4 
in this way and rejected the defence evidence 
that the appellant's father raised the money 
and handed it over to Sarma to pay. The 
learned Advocate for the appellant has been 
unable to suggest any reason why the plain- 
tif should bring a false suit and has been 
driven to the suggestion that the plaintiff 
and the Marwaris entered into a conspiracy 
to defeat the appellant's father. Why the 
Marwaris should conspire with the plain- 
tif is not disclosed. While it is true that 
Sankarlal Rupchand did get a promissory 
note from the plaintiff; Chunnilel Veni- 
chand did not. He got his money, however, 
and the fact that he had been paid by the 
plaintiff was endorsed on the promissory 
note, This was also done on the promissory 
note in favour of Sankarlal Rupchand. No 
reason has been advanced why we should 
refuse to concur in the finding of the 
learned trial Judge which is based on the 
positive evidence of the Marwaris and other 
witnesses who were present at the time. 
The learned trial Judge has carefully con- 
sidered the evidence, and we think that he 
was fully justified in coming to the conclu- 
sion which he did. In fact we regard the 
defence story as being afantastic one. The 
appeal, therefore, fails and must be dis- 
missed with costs, 


N.ep. Appeal dismissed, 





LAHORE HIGH COURT 
Criminal Revision No. 1181 of 1937 
October 28, 1937 
COLDSTREAM, J. 

Sheikh MIAN MOHAMMAD AND ANOTHER 
——PETITIONERS 


VETSUS 
MUNICIPAL COMMITTEE, LYALLPUR 
— RESPONDENT 

Punjab Municipal Act (III of 1911), 
Proprietors of flour-mill sending bags of jiour 
through terminal post with their servant—Servant 
paying less terminal tax by misrepresenting weight 
—Bags weighed at Railway Station—Fraud dis- 
covered—Servant prosecuted and imprisioned— 
Municipal Committee claiming deficiency from 
proprietor and on refusal, applying under s. 81 for 
recovery of money by attachment and sale—Magis- 
trate issuing warrant—Clatm held intra vires and 
Magistrate's function held ministerial only 

The proprietors of flour mills, at L,used to send 
bags of flour to the Railway Station per their ser- 
vant H. At the terminal post of Municipal Com- 
mittee, H used to pay less terminal tax by mis- 
representing the weights of the bags to the Munici- 
pal officials posted at the terminal post who did 
not weigh the bags. The bags were actually 
weighed at the Railway Station, This went on for 


s. Bi— 
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some time till the Auditors compared the terminal tax 
on these bags and the weight of the bags entered 
in the books at the Railway Station. H was pro- 
secuted and imprisoned.’ The Municipal Committee, 
however, asked the proprietors of the flour, mills, 
who were the owners of the bags, to pay up the de- 
ficiency. On their refusal the Municipal Committes 
applied unders. 81, Municipal Act, to Magistrate, 
for recovery of the money due, by attachment 
and sale of the property of the proprietors. The 
Magistrate held that under the spirit of the 
law the owner of the bags was also responsible, on 
the principle that the master has to suffer through 
the loss committed by a dishonest servant of his. 
He, therefore, held that the proprietors were liable 
and issued warrant of attachment: 
. Held, that the goods taxed were ostensibly passed 
through the terminal tax post as belonging to and 
carried by the flour mills. The claim made was 
intra vires of the Committee being for money pay- 
able on account of a tax levied under the Act. The 
Magistrate's function was ministerial only, his power 
of inquiry being limited to finding whether the 
amount wasclaimable or not. Lagi v. Municipal 
Committee, Lahore- (3), relied on. 

Cr. R. reported by the Additional 
Sessions Judge, Lyallpur Division, dated 
. April 30, 1937. 

Mr. Muhammad Din Jan, for the Peti- 
tioners. 

Mr. Iqbal Singh, for the Respondent. 


Facts.—The facts of this case are as 
follows: The proprietors of Premier Flour 
Mills, Lyallpur, used to send bags of flour 
to the Railway, Station Lyallpur, per their 
servant Monawar Husain. It is alleged that 
at the terminal post of Lyallpur Munici- 
pal Committee, Monawar Hussain used to 
pay less terminal tax by misrepresenting 
the weights of the bags tothe Municipal 
Officials posted at the terminal post who 
did not weigh the bags. The bags were 
actually weighed at the Railway Station, 
Lyallpur. This went on for some time till 
Auditors compared the terminal tax on 
these bags and the weight of the bags 
- entered in the books at the Railway Station. 

A deficiency of Rs. 825-8-6 in the payment 

of the terminal’ tax was noticed by the 
Auditors. Monawar Hussain was prosecuted 
and imprisoned. The Municipal Committee, 
however, asked the proprietors of the Pre- 
mier Flour Mills, Lyallpur, who were the 
owners of the bags to pay up the deficiency. 
On their refusal the Municipal Committee 
applied under s. 81, Municipal Act to 

Magistrate, Third Class, Lyallpur, for reco- 

very of the money due by attachment and 

salo of the property to the proprietors. 

The Magistrate held that though the 
person who introduced the bags without 
‘paying full terminal tax, namely Monawar 
Hussain, was primarily responsible, yet 
‘under the spirit of the law the owner of 
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the bags is also responsible, on the princi- 
ple that the master has to suffer through 
the loss committed by a dishonest servant 
of his. He therefore held that the proprie- 
tors were liable and issued warrant of 
attachment against the proprietors and the 
proprietors have come up in revision to 
this Court, 

The proceedings are forwarded for revi- 
sion on the following grounds: The sub« 
stantial question which has been raised by 
the Counsel for the applicant is, that in the 
6ase of a terminal tax the person who 
introduces the bags is liable to pay it and 
not the owner of the bags and in the case 
of deficient payment, the former alone can 
be called upon to pay the deficiency and 
not the latter, and that the finding of the 
Magistrate is incorrect. This contention gets 
some support from Babu Ram v. Emperor, 
46 Ind. Oas, 848 (i) and s. 78, Punjab 
Municipal Act. In Babu Ram v. Emperor, 
46 Ind. Cas. 848 (1), it is held, that any 
person introducing the goods within the 
limits of a Municipality, be he the owner 
or the servant, is liable to pay the terminal 
tax, Section 78, Punjab Municipal Act, 
also fixes criminal liability on the person 
who actually introduces the goode. In the 
present case it is stated by the Counsel for 
the respondent Municipal Committee that 
he did not contest the proposition that the 
proprietors paid the proper terminal tax to 
their servant Monawar Hussain but the 
latter did not pay it to the Municipal 
Officials and misappropriated it, and that 
the proprietors were not parties to the 
dishonesty of their servant. It was for 
this reason that the proprietors were not 
prosecuted under s. 78, Punjab Municipal 
Act, for abetting the introduction of goods 
without payment of tax. Had the Munici- 
pal Officials who were the tollbar been 
vigilant, this dispute could not have arisen 
for Monawar Hussain could not have in- 
troduced the bags without payment of full 
terminal tax. The scheme under which the 
goods are introduced itself shows that pro- 
vided the Municipal officials at the bar of 
terminal tax are doing their duties pro- 
perly, the tax is and can be recovered at the 
spot and no question of recovering the 
deficiency arises. Therefore considering 
the scheme of the Act which is given in 
s. 78, Punjab Municipal Act, it appears to 
me that the person who actually accom- 
panies the goods is responsible for paying 
the tax. In such cases the letter of the 

1) 46 Ind. Cas, 848; AIR 1918 All, 85; 19 Or, L 
832; 16 A L J 632. ; 
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law and not the spirit of the law is to be 
seen. It is laid down at p. 180 of Halsbury’s 
Laws of England, Vol, 27 that : 

“The language of a statute imposing a tax must 
receive a strict construction. Ifthe person sought 
to be taxed comes within the letter of the law, he 
must be taxed. On the other hand if the Crown 
seeking to recover the tax cannot bring the subject 
within the letter of the law, the subject is free 
however much within the spirit of the law a case 
might otherwise appear to be. There can be no 
equitable construction admissible in a taxing 
statute.” 

Thus the Magistrate was not justified in 
making the proprietors liable to terminal 
tax on equitable grounds. It is urged on the 
other side that assuming that the propries 
tors are not liable to pay the tax, they 
cannot object to their liability before the 
Magistrate, as they failed to file an appeal 
against the decision of the Municipal Com- 
mittee to recover the tax from them which 
they could under s. 84, Punjab Municipal 
Act. He says that under these circum- 
stances s. &6, Punjab Municipal Act, is a 
bar to hearing this objection. Section 86, 
Punjab Municipal Act, lays down as fol- 
lows: 

“No objection shall be taken to any valuation or 
assesement nor shall the liability of any person to 
be assessed or taxed be questioned in any other 
manner or by any other authority that is provided 
in this Act.” 

It is urged that the only way in which 
this objection of the liability of the pro- 
prietors to pay the tax could be taken was 
by means of an appeal and as this proce- 
dure has not been adopted, the applicant 
cannot raise this objection before the Magis- 
trate and the Magistrate cannot go into the 
question whether the proprietors are liable 
ornot. He says in effect that the Magis- 
trate is bound to issue a warrant of attach- 
ment against the proprietors as if it was 
an executing Court, in a civil suit which 
could not go behind the decree and that he 
should obey the ipse dixit of the Municipal 
Committee which has held the proprietcrs 
to be liable for the sum. To this argument 
ihe retort is made by the applicant that if 
the Municipal Cummittee acts high-hand- 
edly, the subject is not bound to file an 
appeal and he can raise objection either by 
instituting a civil suit cr when the Magis- 
trate wants to ach against him in a suma 
mary way under s. čl, Punjab Municipal 
Act. Reference is made to Municipal Com- 
mittee, Pind Dadan Khan v. Bhagwan 
Singh, 75 Ind. Cas. 737 (2). In that -case 
the Municipal Ccmmittee was not thé 
owner of the Jand for which it had levied 
tax upon the person possessing it. It was 

(2) 75 Ind, Gas. 737; AI R 1924 Lah, 619, 
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remarked in that case that the special pro- 
cedure laid down by the Berar Municipal 
Law relates only to appeal against the as- 
sessment or levy of a tax under the law 
and did not provide a remedy which might 
be done in violation of that law. It was 
also remarked that s. 53, Berar Municipal 
Law did not oust the jurisdiction of the 
Civil Court lo relieve one subject of tte 
Crown agzinst an illegality imposed upon 
him by any other subject. It was also men- 
tioned that s. #8, Berar Municipal Law 
is almost word for word the same as s. 86. 
Punjab Municipal Act. It was further res 
marked = Sollog ge 

“On the finding in the pr 
Municipal Committee is ag e a a 
in front ofthe shops tenanted by Bhagwan Singh 
the said Bhagwan Singh was not liable to tax as 
he has been. The action of the Municipal Com- 
mittee in levying the tax from him therefore gave 
him a cause of action in a Civil Court. I hold 
that the Civil Oourt bas jurisdiction to try this 
case and that the failure on the part of Bhagwan 
Singh to take action under s, 84 of the Act is no 
bar to the suit, inasmuch as the tax was levied 
illegally,” 

In that case the Municipal Committee 
had no title to the rent on which the tax 
was imposed and therefore was committing 
an illegality which could be objected to 
before the Civil Court, without filing an 
appeal. In the present case the person pro- 
ceeded against is not the person who is 
liable to.pay the tax under the Act and the 
money demanded from him is not “claim. 
able” from him under s. 61 of the Act 
under which he is being proceeded against, 
The process is being issued against a wrong 
person from whom the money cannot be 
claimed under the Act. The procedure of 
the Committee is, therefcre, against the Act 
and I agree witb the contention of the 
Counsel for the applicant that he can raise 
the objection hefore the Magistrate that 
the money is not claimable from him. I 
forward the proceedings to the Hon'ble 
High Court with the recommendation thut 
the order of the Magistrate issuing execu- 
tion against the applicant under s. 8] 
Punjab Municipal Act be sət aside. ' 


Order.—The learned Sessions Judge has 
it seems; lost sight of the important fact 
that the goods taxed were ost msibly passed 
through ihe terminal tax post as belonging 
to and carried by the Premier Flour Mills. 
This is proved by the document to which 
the Magistrate has referred in his order, 
The claun made is intra vires of the Com- 
mittee being for money payable on account 
of atax levied under the Act,the Magis- 
irate's function was ministerial only, his 


hd 
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power of inquiry being limited to finding 
whether the amount was claimable or not. 
See in this connection Lagi v. Municipal 
Committee, Lahore (3). There is no justi- 
fication for interfering with the order 
passed. The recommendation is rejected 
and the revision petition is dismissed. 

D. Petition dismissed, 

(3)1 P R 1891 Cr. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Miscellaneous Application No. 74 of 1937 
; May 12, 1938 
Lopo, J. 

In re MADHU KRISHNA—Apptioanr 

Succession Act (XXXIX of 1925), s. 383—Nezt 
friend obtaining succession certificate on behalf of 
minor fraudulently and by concealing material facts 
from Court—Grant, if can be revoked. h f 

Where a next friend obtains a succession cerbi- 
ficate on behalf of a minor fraudulently by making 
a false suggestion and by the concealment from the 
Qourt of material facts and by the making of un- 
true allegations of fact essential in point of law to 
justify the grant of a certificate, the grant can be re- 
voked. 

Mr. Tarachand Chandanani, for Sonoo 
Kundelik. 

Messrs. Goverdhandas and T. Vazirani, 
for Shankar Vithoo. 

Judgment.— On December 22, 1937, on 
an application for a succession certificate 
under Act XXXIX of 1925 by Madhu, son 
of Krishna, a minor through his next friend 
Sonoo, son of Kundelik, a succession certi- 
ficate was granted to the minor by his 
next friend. The order reads : 

“Oertificate to issue on the next friend executing 
a bond for Rs. 2,500 with one or more sureties in 
the like amount.” 

It transpires that in this case the security 
taken was by a personal bond of the next 
friend and one surety. On March 25, 1938, 
an application was filed by one Shankar 
Vithoo for revocation of this certificate 
under the provisions of 8. 383, Succession 
Act XXXIX of 1925 and it is this appli- 
cation which is before me at present for 
disposal. Now s. 383, Succession Act, pro- 
vides that a certificate granted may be 
revoked inter alia for any of the following 
causes: (a) that the proceedings to obtain 
the certificate were defective in substance; 
(b) that the certificate was obtained fraudu- 
lently by the making of a false suggestion 
or by the concealment from the Court of 
something material to the case: (e) that 
the certificate was obtained by means of an 
untrue allegation of a fact essential in point 
of law to justify the grant thereof, though 
such allegation was made in ignorance or 
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inadvertently. The learned Advocate for 
the applicant argues that his case falls 
under cls. (a), (b) and (c) of s. 383. The 
proceedings, he argues, to obtain the certi- 
ficate were defective in substance in that 
the certificate prayed for was to enable the 
applicant to recover amounts forming part 
of the estate of the deceased. Three items 
have been shown in the schedule attached 
to the application, out of which the items 
of provident fund and gratuity recoverable 
from the Port Trust do not form part of 
the estate of the deceased Krishna Kunde- 
lik. The learned Advocate has referred me 
to the provisions of s.5, Provident Funds 
Act, and tothe case in Mon Singh v. Mothi 
Bai (1). It would appear that neither the 
provident fund nor the gratuity items 
Nos.2 and 3 ia the schedule attached to 
the application form any part of the estate 
of the deceased. The learned Advocate 
contends and with considerable force that 
in bo far as the inclusion of these items in 
the application is concerned, the case falls 
within cl. (a) of s. 383 and the proceedings 
to obtain the certificate were defective in 
substance. The learned Advocate for the 
applicant further contended that by in- 
cluding these items in the schedule attached 
to the application there was being made 
tothe Court an untrue allegation of fact 
essential in point of law to justify the grant 
of a certificate and that even if the alleg- 
ation was made in ignorance or inadver- 
tence, it still falls within the purview >of 
el. (c) of s. 383. 

It appears to me again that there is 
considerable force in this contention. The 
items of provident fund and gratuity re- 
coverable from the Port Trust form more 
than two-thirds of the estate shown in the 
schedule attached to the application. The 
learned Advocate has also pointed out to 
the Court that there has been concealment 
of material facts from the Court falling 
within the purview of cl. (b) of s. 383. 
The learned Advocate contends that Sonoo 
Kundelik who acts as next friend of the 
minor isa convict and that besides being 
an improper person to act as next friend 
of the minor in the proceedings, he has 
fraudulently filed a schedule of debts which. 
is Sch. B attached to the application show- 
ing debts due by the deceased to the extent 


of Rs, 1,494-209, which debts, he argues, are 


either bogus or largely exaggerated. He 


. thefefore contends that the case also falls 


G) 59 M 855; 162 Ind. Cas. 956; A I R 1936 Mad. 
477, 71 M L J 790; 43 L W 604; (1936) M W N 541; 
8 R M 1078. ; 
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under cl. (b) of s. 883, and that the certi- 

ficate has been cbtained fraudulently by 

making false suggestions and by conceal- 

ing from the Court facts material to the 
se. 

To satisfy myself on this particular 
aspect of the case, I have examined Scnoo 
Kundelik and the result of his examination 
convinces me that there is considerable 
substance in the allegation made by the 

‘learned Advocate for the applicant. Sonoo 
Kundelik has denied that he was convicted 
and sentenced to imprisonment for an 
offence of theft in about the year 1913. He 
admits that he was in the service of the 
‘Karachi Port Trust for 15 years but says 
“be left Karachi 20 years ago. His own 
explanation asto why he left Karachi and 
Port Trust service is that he was ill, Evi- 
dence has been given by one Laxman 
Bhikaji, Head Time Keeper cf the Karachi 


Port Trust who has been in Port Trast- 


service for the past 28 years and who has 
deposed that he is personally aware that 
Sonco Kundelik along with 2 or 3 others 
was in 1913 concerned in a theft of pieces 
goods and was convicted and sentenced to 
Migorous imprisonment in Karachi. This 
witness appears to me to be a reliable 
person. He has been in Port Trust employ 
‘for 28 years and is drawing a salary of 
Rs. 145a month. I have esery reascn to 
believe that his evidence is true and that 
“-Sonoo's denial is disingenious. 

Sonoo's cross-examination with regard 
to Sch. B has brought cut tke important 
fact that he has shown these items of 
debts amounting to nearly Ks. 1,500 merely 
upon the statements of his nephew and his 
son ; that he has no documents in his pos- 
session showing the existence of these 
debts; that he never approached any one 
of the creditors shown in Sch. B to ascer- 
tain whether the debis shown in the sche- 
dule are due to him and whether he had 
any document in support of his claim. ‘The 
-largest debt shown in the schedule is one 
-of Rs. 260 said to be due to Mahadev 
Keshav and this man Sonoo admits is his 
nephew who is responsible for the list of 
debts in Sch. B. It appears to me that this 
is acasein which the certificate granted 
by the Court must be revoked. The pro- 
ceedings to obtain it wee defective in 
substance. It has been obtained fraudulently 
by making a false suggestion and by the 
concealment from ihe Court of material 
facts. It has been obtained by the making 
of untrue allegations of fact essential in 
point of law to justify the grant of a certi- 
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ficate. I accordingly revoke the certificate , 
granted on December 22, 1937, to Madhu, 
sn of Krishna, minor through his next 
friend Sonoo Kundelik and this order of 
revocation should be communicated to the 
Karachi Port Trust and the Gresham Life 
Insurance Go. There will be no order as to 
costs, 
D. Certificate revoked. 





CALCUTTA HIGH COURT 
Suit No. 1919 of 1937 
December 22, 1937 
AMBAR ALI, J. 

HAFIZ WAZIR ALI AND ANoTHER— 

PETITIONERS 
versus 
LADLEY BEGUM AND ANOTHEB— 
OPPosITE PARTY 

Muhammadan Law—Wakf—Sale under orders of 
Court—Purchaser is protected—Absolute right to be 
appointed mutawalli—Disposttion of wakf of 36 years 
standing—Court’s permission, necessity of—Per- 
mission in case of equitable mortgage. 

Where the Court orders tosell wakf property, the 
order protects the purchaser, and the fact that some 
other person or persons might have been appointed 
mutwallt in the place of those who were actually 
appointed, makes not the slightest difference, | 

In law there is no absolute right to be appointed 
mutwalli, and it is not a matter of property, 

No disposition can be validly made without the 
order of the Court in case where the property has 
been treated and dealt with as wakf for last 36 
years. Any disposition made otherwise is of no 
effect. Where possession has been throughout with the 
mutawali or person acting as such, any sale or 
mortgage other than equitable mortgage would re- 
quire to be registered, With regard to equitable 
although of 
course, registration does not apply, the order of the 
Court is again essential. - 

Mr. K. P. Mustaphy, for the Petitioners. 

Mr. M. H. Hug, for the Opposite Party. 


Judgment.—tThis is a vendor and pur- 
chaser Summons, taken out by the pur- 
chasers, ‘I'he questions asked are somewhat 
peculiar in form. The real question is whe- 
ther the vendors are in a position to convey 
a good marketable title, notwithstanding 
three points raised. The first and principal 
point is that indicated in questions Nos. 3, 4, 
5 and may be formulated as follows: Can 
the vendors give a good and a marketable 
title, having regard to the fact that at the 
date of the applications and order for sale, 
one Dularu who was described as a minor, 
was actually a major, and had the right to 
be appointed mutawali, in preference to the 
first vendor, who was actually appointed. 
‘he second point is based upon the absence 
of title deeds, other than the wakf deed of 
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e 1901, which is the root of title, questions 
in the summons Nos. 1 and 2. The third point 
Telates to the application of the ‘purchase 
money, questions Nos. 6 and 7 of the sum- 
mons. These are hardly questions to be 
asked by a purchaser, for, they cannot be 
regarded, under any view, as affecting 
title, but in the circumstances of this case 
which are peculiar, I shall probably express 
some opinion. 

The vendors are two persons appointed 
by the Court mutawalis of the wakf estate, 
to which the property in question belongs, 
and who have been given liberty by the 
Court to sell the property. The second 
party to the proposed conveyance is Mr. 
O.U. Ahmad, an officer of the Court. As 
already indicated, the circumstances under 
which the said order came to be made, are 
somewhat peculiar and I set out such as 
are essential, to explain my opinion. In 


1901, by a registered deed, one Khaja ° 


.Wazir Ahmad made a public wakf of his 
“properties, including those with which we 
are concerned. He appointed mutawalis and 
was himself the first mutawali. His eldest 
son, Khaja Noor Muhammad continued as 
mutawalt until his death on May 23, 
1928. Khaja Wazir Ahmad, the founder, 
had a daughter Mariunnessa; her son 
Ali Ahmad Khan, who died in October 
1927, married the daughter of Munshi 
Abdul Jalil, and left him surviving four 
minor children lLadley Begum, Malka 
Bibi, Akhtari Bibi and Sultan Ahmed 
Khan alias Dularu. From the year 1928, 
these children went to live with their 
maternal grand-father Abdul Jalil at his 
house No, 24-1-B, Buddhu Ostagar Lane 
and were, from that date until his death 
on June 12, 1936, maintained by him. 
On August 8, 1928, Jalil was appointed 
guardian of the minor’s property, both 
secular and wakf, the wakf property being 
apparently regarded by the Oourt as a 
different species of property belonging to 
the minors. 

As often happens with regard to wakf 
property, in what might be called, backward 
localities, many attempts were made by 
outsiders to obtain possession of or destroy 
the wakf property and Jalil was engaged in 
expensive litigation, both as complainant, 
plaintiff, and defendant, for the purpose of 
saving the wakf estate. There is no doubt, 
also, as again is common among certain 
sections of the community, that the wakf 
estate was In some respects looked upon as 
private property. It is to be remembered 
that this wakf was made before the Act of 
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1913, whereb wakf-ulaulad were made 
legal. In ne end Jalil appears to have 
sueceeded. On August 8, 1935, Jalil 
having filed his accounts as guardians 
showing the expenditure abovementioned, 
obtained an order from the Court, giving 
him liberty to mortgage the wakf pro- 
perties for Rs. 45,000. - He had, before 
this, mortgaged his own property in 
Ostagar Lane. Jalil died before executing 
the mortgage and on June 26, 1936, his 
two children Ameer Ali and Kulsum Bibi 
obtained. an order, appointing them guar- 
dians of the secular and wakf properties of 
the infants, subject to furnishing security 
and for similar liberty to mortgage. They 
obtained this order but were unable to 
find security and Ameer Ali was apparently 
unwilling to act. Hence on May 28, 
1937, a further petition was filed by Kulsum 
Bibi and Ladley Begum, asking to _be 
appointed guardians and mutawa lis pending 
the minority of Dularu, Dularu therefore 
being recognised as having 4 preferential 
right to mutawaliship. They also asked cr 
liberty to mortgage the wakf property tor 
Rs. 45,000 and to sell a hut of small value, 
admittedly the secular estate of the 
minors. It is now eno that ar wee date 
of this application Dularu was a major. 
The Rtina was presented before me. 
It was clearly necessary before making any 
order, in the first place, that the consent 
of the Wakf Board should he obtained and 
throughout these proceedings | the Waki 
Board Commissioner has been informed of 
the several steps taken, which have his 
appoval. I was pressed by Counsel not to 
interfere with the orders of the Court 
previously made, but the position appeared 
to me far from satisfactory and in the 
circumstances I directed Mr. Ahmed as 
Referee to enquire and report upon the 
amount in which the wakf estate might 
properly be regarded as indebted to the 
estate of Abdul Jalil. I refused to appoint 
any guardians of the infants as mutwalis 
but appointed the eldest of the children, 
whom I had seen in Chambers and who 
appeared to me to be intelligent, Ladley 
Begum to act as mutwalt. I appointed 
Mr. Ahmed as co-mutwali, as it 18 quite 
obvious that the estate required the control 
of the Court.e It is quite true that the 
Court did not consider whether Dularu 
was or was not a major, but in point of 
fact, it would have made no difference. 
The management of the legal affairs of the 
estate was thus placed in the hands of 
Mr. Ahmed, Ladley Begum and her family 
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remaining in charge of the income and 
ordinary management. 

Mr. Ahmed having reported and found 
that the wakf estate could legitimately be 
debited to the extent of Rs. 21,000 and no 
more, I made a second order for sale on 
June 11, 1937. And it is in pursuance 
of this order that the agreement for sale 
now being considered was entered into on 
August 27, 1937. With regard to the 
order of June 11, and indeed to the whole 

. administration of this estate by the Court 
since the matter came before me, it is 
obvious that the Court was attempting to 
make the best of difficult situation. The 
wakf is in terms purely public. In point 
of fact there is one small mosque and this 
has to be maintained. Little or nothing 
has been spent on it for a great many 
years. The descendants of the founder 
have nothing left, but a small hut. They 
have been, and are being housed and 
maintained by the descendants of Jalil, in 
the house which Jalil had mortgaged, as 
has heen found, for the purpose of saving 
the wakf estate. In these circumstunces, 
the order made appeared to the Court the 
best solution of a social and legal pro- 
blem. I now turn to the three points herein- 
before indicated, 

I. The first point, Dularu.—It has 
not been suggested that in no circumstance 
can the Oourt give leave to sell wakf pro- 
perty, not that such leave can only be 
given in a sulit. In my opinion, the order 
of the Court given, protects the purchaser, 
and the fact that some other person or 
Persons might have been appointed muta- 
wali in the place of those who were 
actually appointed, makes not the slightest 
difference. There is in law no absolute 
right to be appointed mutawali and it is 
not a matter of property. It is quite 
possible. see (Q. 5,) for Dularu to claim to 
be apppointed mutawali in preference to 
his sisters. The Court is not bound to 
appoint him. Even if he succeeds, it will 
not affect the sale by those who have 
actually been appointed by the Court. In 
this case there is further no question of 
the order having been obtained by fraud. 
The order made by the Oourt would have 
been the same, had the facts as to Dularu, 
whatever they are, been brought to its 
notice. Dularu is not a necessary party to 
the conveyance. I am aware that orders 
for sale and mortgage of wakf property 
have been made by the Oourt without 
investigation and with fatal consequences, 
It is for this reason that, although in no 
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way bound to do so, I have fully explained 
tha circumstances in which, and the rea- 
sons for which, the order for sale was 
made, 

2. Title deeds.—The root of title is the 
wakf deed of 1901. With regard to the 
founder's title it appears to me that that 
cannot now be questioned. The property 
has been treated and dealt with as wakf 
for the last 36 years. It appears as wakf 
in the Corporation records. 

With regard to title since 1901 the 
position appears to me as follows: No 
disposition could be validly made without 
the order of the Court. Any disposition 
made otherwise js of no effect. The pos- 
session has been throughout with the 
mutawali or person acting as such. Any 
sale or morgage other than equitable 
mortgage would require to be registered. 
It seems to me that the only possible 
encumbrance would be a long term mort- 
gage and, as already stated, without order 
of the Oourt and registration, no such 
encumbrance would be effective. With 
regard to equitable mortgage by deposit 
of title deeds, although, of course, regis- 
tration does not apply, the order of the 
Court is again essential, and in the second 
place, no estoppel can operate against the 
wakf. The last title deed is the registered 
deed of wakf which is being made over by 
the vendors. I consider, therefore, that 
notwithstanding the two points raised, the 
vendors are in a position to make a good 
marketable title. 

With regard to the third point, the dis- 
posal of the purchase money, this, in my 
opinion, is a matter. which concerns the 
purchasers not at all. I propose, however, 
to give to the mutwalis directions on the 
following lines: Of the purchase price, 
after deducting expenses, Mr. Ahmed will 
apply the sum of Rs. 21,000 directly in 
reduction of the mortgage or mortgages 
on No. 24, Buddhu Ostagar Lane. The 
balance he will either invest in Govern- 
ment securities or for the present retain. 
This balance will be secured absolutely for 
the maintenance of the mosque. Mr. 
Ahmed will communicate with the Wakf 
Commissioner, and ask him whether he is 
willing to take custody of the wakf fund 
and take over the management of this 
wakf and upon what terms. Upon receipt 
of the Wakf Oommissioner’s reply, further 
direction will be given. 

As to costs, in the normal course the 
purchasers’ objections being unfounded, 
I should have ordered them to pay the 
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ecosts of this application. As this is 
somewhat an unusual matter, I will make 
no order as to Costs, save that the mutawalis 
will obtain their costs out of the sale 
proceeds. I gather that Mr. Biswas who 
has acted for the vendors at the special 
request of Mr. Ahmed, had kept down 
the costs in every pcssible way and he 
deserves the thanks of the Court for his 
assistance. My thanks are, however, main- 
ly due to Mr. Ahmed who has, in this 
matter, taken an infinite amount of trouble 
and spent an infinite amount of his 
own time, in order to assist the Court 
in giving effect to its directions. 
D. Order accordingly, 





LAHORE HIGH COURT 
First Civil Appeal No, 181 of 1936 
July 2, 1937 
DALIP SINGH AND Skemp, JJ. 
Musammat GANGO AND otaERs—~ 
PLAINTIFFS-—APPELLANTS 
versus 

Musammat HUKAM KAUR AND OTHERS 

— DEFENDANTS AND ANOTHER—PLAINTIFF 
— RESPONDENTS 

Custom (Punjab)— Succession — Widow succeeding 
collaterally—On her death heirs of her husband and 
not of last male holder succeed—Self-acquired property 
—~Sansi Jats of Amritsar District—Daughters exclude 
collaterals of seventh degree. 

After the death of a widow who had succeeded 
collaterally, it is the heirs of her hasband who have 
tobe soughtfor and not the heirs of the last male 
holder. Oivil Appeal No. 1090 of 1912 and Diwan 
Singh v. Natha Singh (1), followed. 

Among Sansi Jats of Amritsar District, daughters 
exclude collaterals of the seventh degree in succession 
to the self-acquired property of their father. Ujagar 
Singh v. Diyal Kaur (2) and Thaker Singh v, 
Kaur (3), relied on. 

Messrs. Harnam Singh and S. L. Puri, for 
the Appellants. 

Messrs. P. A. Bahl and M. C. Mahajan, for 

- Respondents Nos, 1 and 2. 

Dalip Singh, J—Musammat Hukam 
Kaur, widow of Fateh Singh gifted 5,584 
kanals 10 marlas of landin favour of her 
‘and Fateh Singh's daughter Musammat 
Malan. ‘lhe plaintiffs claiming to be 
collaterals of Fateh Singh pleaded that as 
such collaterals the land being ancestral 
property the gift was void as against them. 
They iurther pleaded that even if the land 
was not ancestral, they excluded the daughter 
fiom self-acquired property and, therefore, 
the gift was void as against them. Various 
issues were framed which donot now concern 
us. The trial Court held that the land was 
not ancestral, that the plaintifis were colla- 
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terals in the seventh degree of Fa'eh Singh 
but that the daughter was the next heir and 
the gift was, therefore, only an accelera- 
tion of succession and dismissed the plaint- 
iffs’ suit. The plaintiffs have come in 
appeal. 

It has not been contested before us that the 
plaintiffs are seventh degree collaterals of 
Fateh Singh and that the laud is not 
ancestral qua the plaintiffs. The history 
of the land is that one Tara Singh gifted 
the land to his daughter's son Dal Singh. 
Dal Singh had a brother Bhag Singh but 
he does not appear to have been included 
in the gift and the line of Dal Singh held 
this land exclusively until it came to one 
Bur Singh. Bur Singh's son Ganda Singh 
pre-deceased him and after Bur Singh's 
death the land was mutated in favour of 
Ganda Singh’s widow Musammat As Kaur. 
On Musammat As Kaur’s death it was 
mutated in favour of Musammat Hukam 
Kaur, widow of Fateh Singh who was a 
lineal descendant of Bhag Singh, brother 
of Dal Singh. The trial Court held that the 
gift in favour of Dal Singh was really a 
gift in favour of the daughter and her issue 
and that, therefore, while any of the 
daughter's issues whether male or female, 
were alive, the collaterals could not come 
in. Iam unable to accept the reasoning 
of the trial Court, for it seems to me that 
ifthe gift had been intended to be in 
favour of the daughter and her issue, 
Bhag Singh would have been shown jointly 
with Dal Singh as owner of the land. 
On the contrary it was Dal Singh's line 
alone which held éxclusive possession of 
the land in dispute and it seems to me 
that the fairer inference is that Tara Singh 
made this gift to a favourite daughter's 
son and not to the daughter and her issue as 
such. 

But assuming that this was so, the next 
question that arises is whether on Musammat 
Hukam Kaur's death it is the heirs of her 
husband who have to be traced or. the 
heirs of the last male holder Bur Singh. 
On this point which is by no means free 
from difficulty, we have fortunately two 
authorities to guide us. One is Civil 
Appeal No. 1090 of 1912 (Ramal Devi's 
case) where the same point arose for deci- 
sion, namely,e whether in a case where a 
widow has succeeded collaterally as it is 
.calléd after her death, the heirs of her 
husband are to be sought or the heirs of the 
last male-holder of the property. It was 
held in that case that as the widow’s right 
is only a fictitious extension of her husband's 
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right, itis the heirs of the hushand who 
should be sought for on the death of the 
widow. This Civil Appeal was followed 
in Civil Appeal No. 160 of 1935 Diwan Singh 
v. Natha Singh (1) by a Division 
Bench of this Court. I see no reason to 
differ from these rulings and respectfully 
following them I would hold that on 
Musammat Hukam Kaur's death it is the 
heirs of her husband who have to be sought 
for and not the heirs of Bur Singh as con- 
tended by the learned Counsel for the ap- 
pellants. 

_ The next question, therefore, that arises 
is whether in the case of Sansi Jats of 
Amritsar District collaterals of the seventh 
degree exclude daughters to self-acquired 
property of their father. In the riwaj-i-am 
of the Amritsar District on which reliance 
is placed, certain sub-divisions of Jats were 
consulted qua the riwaj-ieam and certain 
others specifically mentioned were not so 
consulted because the number of the tribe 
or subedivision was under one thousand. 
Bansi Jats were, therefore, not consulted on 
the question of their custom in 1914. In 
1865, similarly, Sansi Jats had been left 
out of the riwaj-i-am but they made a state- 
ment qua their custom which was embodied 
in a special riwaj-i-am. That riwaj-i-am, 
however, is silent as to the succession of 
daughters to self-acquired property. In 
these circumstances there are two Division 
Bench rulings from the same district, 
Ujagar Singh v. Diyal Kaur (2). and 
Thakar Singh v. Dhan Kaur (3) where it 
was held that as there was no riwaj-i-am 
at all qua the tribe or sub-division of Jats 
in question, the collaterals on whom the 
onus lay had failed to prove that they 
excluded the daughters qua self-acquired 
property of the father. These rulings have 
been criticised in Kartar Singh v. Banto 
(4) at pp. 302-3*, but as the sub-division 
of Jate in that case was mentioned in the 
riwaj iam, the remarks on the point now 
before us appear to be obiter. I would, 
therefore, follow these Division Bench ral- 
ings which deal specifically with the point 
in question and hold that the collaterals on 
whom the onus lay had not discharged it 
by the production of a riwaj-i-am which 


JALER 1987 Lab. 468; 173 Ing, Oas. 993; 10 R, L 
@) AIR 1936 Lah. 991; 167 Ind. Oas. 710; 9 R L 


(3) A IR 1935 Lah. 408; 157 Ind. Cas. 114; 37 PLR 
a ae F TA 168 I 

(4) 17 Lah. 296; 168 Ind. Oas. 379; A IR 1936 Lah. 
804: 38 P LR300:9RL617. 
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does not refer to them nor by any 
instances. Even if I were wrong in this 
decision, I would farther hold that in this 
particular case the onus if it be held to lie 
on the daughter by reason ofthe riwaj- 
tam is a very light one and has been 
discharged. The collaterals in this case 
were unable to produce a single instance 
where daughters had been excluded by 
collaterals of the seventh degree in succession 
to the self-acquired property of the father. 
But the daughter, on the other hand, has 
produced three instances where the 
daughters succeeded in the presence of 
collaterals. These instances are mentioned 
in the judgment of the learned trial Court 
at p. 31 of the printed paper book. 
Mutation 201 at p. 288 of the printed 
paper book shows that one daughter got 
the property of the father and on extine- 
tion of her line the descendants of the 
other daughter got it in preference to the 
collaterals of the father. Exhibit D. W. 
No, 1-8, mutation 165, at p. 241 of the 
printed paper book, an instance of Khaler 
Jats also not mentioned as one of the 
tribes consulted in the riwaj-i-am, shows 
that after the widow the daughter got the 
land and not the collaterals. Exhibit D. W. 
No. 1-10, mutation 29, printed at pp. 249 and 
264 of the printed paper book, shows that 
daughters were preferred in favcur of 
collaterals. These thres instances are in 
my opinion sufficient to rebut the onus if 
any which lay on the daughter in the 
circumstances and I would, therefore, agree 
with the trial Court and dismiss the appeal 
with costs. 

Skemp, J.—I concur with the order of 
my learned brother dismissing the appeal 
and generally with his reasons. I agree 
that on Musammat Hukam Kaur’s death it 
is the heirs of her husband who have to be 
sought for; and I agree that the onus cast 
by the riwajiam is discharged by the 
instances proved. The onus cast by the 
riwaj-t-am in the case of Jat gots or sub- 
tribes who were consulted depends on the 
assumption that those giving the answers 
understood the questions, knew the custom 
and stated it honestly and without 
ulterior motive. The onus in the case 
of Sansi or other Jats who were not 
consulted depends on the further assump- 
tion, that if consulted, they would have 
given the same answers as the other gots or 
sub-tribes, . 

D. Appeal dismissed. 
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RANGOON HIGH COURT 
Special Second Civil Appeal No. 62 of 
1937 


July 21, 1937 
Moszty, J. 
MA PWA ZON AND OTHERS— APPELLANTS 
versus 
MAUNG CHIT SAYA--RasponpEnts 
Practice—Relief— Plaintiff in suit for possession 
basing title as heir of original owner—Defendant 
denying it and setting up mortgage~Neither party 
proving his case— Plaintiff proved to be entitled on 
another ground—Decree, whether should be granted 
or parties, if should be referred to another suit. 
here ina suit for possession the plaintiff bases 
his claim asthe heir of the original owner and that 
he had leased the land to the defendant but the defend- 
ant denying the plaintifi’s title sets up a mortgage and 
neither the plaintiffnor the defendant is able to esta= 
blish his case though the plaintiff is proved to be enti- 
tled to possession on a different contention, he is 
entitled to a decree for Possession and the parties 
should not be referred to another suit. Maung Tun 
v. Maung PaU (1), distinguished, 
sp. S. C. A. against the decree of the 
f wee Court, Kyaukse, in C. A.No. 22 of 
“Mr. A. N. Basu, for the Appellants. 
Mr. P. N. Ghosh, for the Respondent. 
Judgment.—Tke lower Appellate Court 
was wrong in holding that the plaintiffs- 
appellants’ suit was based solely on their 
having given the defendant-respondent 
Permission to occupy the land in question. 
Their case, according to their plaint, was 
that they were the heirs of the original 
owner of the land, Daw Sabai, and that 
they allowed the defendant, Maung Chit 
Saya, to work the land and the toddy 
palms on it two years before the suit. They 
said that a year later he surrendered the 
lease of the toddy palms but retained the 
land. The defendant's case was that Ma 
Sabai's estate was divided: that her son, 
Paw La, deceased, got this land; and that 
the defendant leased the palm trees for 15 
years from Paw La. Some seven years ago 
Paw La got him to clear the land for 
Rs. 35, and told him he could keep it by 
way of mortgage until that sum was paid. 
The trial Court found that the Plaintifis 
had not proved their contention that they 
let the land to the defendant, and that the 
defendant had not proved his contention of 
the mortgage, butit found that the plain- 
tifs were the heirs of Daw Sabai and 
therefore, entitled to possession of the land. 
and gave a decree to them accordingly. In 
appeal the learned District J udge pointed 
out that plaintiff No. 1,Ma Pwa Zon, had 
admitted that the defendant had been 
working the land for four or five years in 
Paw La’s time and that e” n jf the plaintiffs 
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had a title tothe land, they must prove 
the alleged permissive occuption. M aung 
Tunv. Maung Pa U (1), was quoted in this 
connection. That was a case, however, 
where the plaintiff failed to prove a sub- 
sisting title, ; 

In the present case, on the defendant's 
own statement, the plaintiffs are entitled 
to possession of the land if not as heirs of 
Ma Sabai then as heirs of Paw La. I can 
see no point in referring them to another 
suit. Idonot think that the defendant 
proved the mortgage set up by bim. This 
appeal will, therefore, be successful, and 
the plaintiffs given a decree for possession 
of the-land as claimed; but,in view of the 
fact that they succeeded on another conten- 
tion from that in their” plaint, the parties 
will pay their own costs throughout, 

D. Appeal allowed. 
(1) (1902-03) 2 UB R Evidence 7. 


LAHORE HIGH COURT 
First Civil Appeal No. 347 of 1936 
October 7, 1937 
ADDISON AND DIN MOBAMMAD, JJ. 
Musammat TULSI BAI — PLAINTIFR— 
APPELLANT 
versus 
M. HAJI BAKHSH AND ANOTHER, 
OFFICIAL RECEIVER, JHANG— 
Darennsnts RESON DKAT oo 
indu Law—Co-parcener — Co-parcener, 4 an 
Petes his interest in pone in favour of all other 
~ one of them. : 
2 an pareanet oLauot renounce his interest in part 
of the joint family property, in-favour of one but 
can do so in favour of all other co-parceners. He 
cannot even renounce his share in the joint family 
roperty. : 
me. O. A. from the decree of the “Senior 
Sub-Judge, Jhang, dated June 8, 1986. 
Messrs. Achhru Ram and Indar Dev Dua, 
for the Appellant. 


Messrs. Mehr Chand Mahajan, C. L. 
Aggurwal and Krishna Swarup, for the 
Respondents, 


Addison, J.~-One Rem Lal died on 
May 31, 1935, and his widow Musammat 
Tulsi Baiinstituted the present sult on 
August 29, 1985, for a declaration that she 
was theowner of the house in suit and 
that it was nob liable to attachment and 
sale in execytion of a decree obtained 
against 
son of the deceased Ram 
Thakar Dasisthe son of Ram Lal 
by his first wife. Musammat Tulsi Bai, 
plaintiff, was his second wife and she 
has only daughters surviving by Ram Lal 


Thakar Das, 


_ 1921. 


~ 1938 


Her case in the plaint was that Thakar 
Das fully separated from his father Ram 
Lal in 1912 and had no concern with Ram 
Lal's estate after that date. It was added 
that Thakar Das executed a deed of 
relinquishmeat as regards the suit house 
on October 21, 1929, while the will of Ram 
“Lal dated May 25, 1924, also supported 
the fact that the plaintiff was the owner 
of the suit house. The decree-holder, 
defendant No. 1, pleaded that there was 
‘nodeed of relinquishment, that Thakar 
Das remained a member of the joint 
family with his father, that if any deed was 
executed about the suit house, it was fictit- 
ious aud collusive and entered into with 
a view to defeat the creditors of Thakar 
Das. Further, the deed of relinquishment 
could not be in favour of ons member of the 
joint family nor could it bein respect of 
part of the property. Thakar Das, defend- 
ant No. 2, also pleaded that he did not 
separate from his father in 1912, He 
claimed to be a member of the joint 
Hindu family with his father and his 
own sons. He added that the deed of 
relinquishment was fictitious and without 
consideration and was never acted upon. 
On these pleadings the following compre- 
hensive issue was framed : 

“Does the house in dispute exclusively belong to 
the plaintiff and is not therefore. liable to attach- 
ment and sale in the decree of defendant No, 1 
against defendant No, 2”. 

The trial Judge held that there was no 
separation and that the family was a joint 
Hindu family. He has also held that the 
suit property was joint Hindu family 
property, that the deed of relinquishment 
was entered into to defeat the creditors 
of Thakar Das who was at the time 
heavily indebted and that no considera- 
tion had been established for this deed 
of relinquishment. Finally it was held 
that Thakar Das could not give up his 
rights in this particular item of the joint 
family property which was ancestral and 
in any case his relinquishment could not 
affect the rights of his sons. The suit 
was accordingly dismissed and the plaint- 
iff has appealed. There is not an iota 
of evidence that there was any separation 
in 1912 andthis part of the case was not 
pressed. The house in suit was built on 
ancestral land by Ram Lal from 1919: to 
He was then employed | under 
Government in Quetta but it has been 
established that there was a considerable 
nucleus of ancestral property which used 
to be managed by Thakar Das, Ram 
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Lal's son and Mutawalli Ram, Ram Lal's 
brother. Ram Lal was receiving this, 
income. lt may be that he spent 
some of his own earnings as a Government 
servant on the construction of the house 
but that has not been proved, and as 
already stated, it has been established that 
there was income property. The house was 
built on ancestral land and in these cir- 
cumstances it must be held that the 
house formed part of the joint family 
roperty. f 

j Though Ram Lal never separated his 
son, it is in evidence that he became some- 
what displeased with him in 1929. 
Exhibit P. W. No. 7-3 dated February 6, 
1929, is a letter written by Ram Lal to Dial 
Das whose son married one of Ram Lal's 
daughters. (After discussing evidence on 
record their Lordships proceeded). Another 
point arises in this case. Thakar Das 
had then sons and it is clear that he could 
not renounce the rights of his sons in the 
property in question. It is also stated in 
para. 264 of Mulla’s Principles of Hindu 
Law, Edn, S, that the Madras High Court 
has held that a co-parcener may renounce 
his interest in the co-parcenary property 
either in favour of the other co-parceners 
as abody orin favour of one or more 
of them, but the Ailahabad High Oourt 
has held that a co parcener cannot ak AS 
his interest except in favour of all other 
co-parceners. The Allahabad view seems 
to be the better but in any case, there is no 
authority that a co-parcener can renounce 
his interest in part oÍ the joint family 
property, a3 was done in the present case, 
in favour of one oF all other co parceners. 
This, therefore, cannot be taken to or 
case of renuuciation by a sith 0 

his share in the joint family property. ka 
will is obviously invalid as regards the 
ancestral joint Hindu family proper 
ty, which this house must be held to 


e. 

j +t was contended by the learned 
aa Thaker Das that, whetner it 
was held that one we tie et a 

inti ad 6 
a patron pn be held to be ancestral 
and the father had, therefore, no power to 
will it to bis wife in 1924. ere: Das 
on his father’s death thus steppe in as 
heir to his father. Itis nob aN, | 
decide this point as the appeal must fai 
on the. grounds that there was no oo 
deration for the deed of reagan 
that this deed was entered into to a 
Thakar Das’ creditors, and that there 
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can beno renunciation of a portion of a 
€o-parcenary property; while such renuncia- 
tion must be in favour of all the co-par- 
ceners, which would have left Ram Lal 
and Thakur Das’ sons as owners of the 
property in their capacity as members of 
a joint family. For the reasons given, we 
dismiss the appeal with costs. 
D. 


Appeal dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 636 of 1937 
January 27, 1938 
ADDISON AND DIN Mowammap, JJ, 
WALI DAD—PLAINTIFF— APPELLANT 
versus 
Musammat IMAM KHATUN anp OTHERS 
— DEFEN DaANTSs— RESPONDEN T8 
Custom (Punjab)—Mair Minhas (Rajputs) of Chak- 
wal Tahsil of Jhelum District—Witt by sonless 
proprietor of ancestral or self-acquired Property in 


favour of his daughter's daughter, in presence of has 
brother—Validity. 

he power of testation is 
power of gift. 
relied on, 


Among Mair minha Rejputs of Chakwal Tabsil 
in the District of Jhelum, a sonless proprietor can 
will away, in presence of his brother, his ancestral 


or self-acquired property in favour of his daughter's 
daughter. 


[Case-law discussed.] 

S.C. A. from the decree of the District 
Judge, Jhelum, dated March 13, 1937. 

Mr. Achhru Ram, for the Appellant. 

Mr. Ghulam Mohy -ud-Din, for the Respon- 
dents. 

Addison, J.—Karam, a Mair Minha of 
Tahsil Chakwal in the Jhelum District, made 
a will on July 7, 1931, in favour of his 
daughter's daughter, Musammat Imam 
Khatun. Shcertly after that he was murder 
ed. The present suit has been brought by 
his brother Wali Dad fer a declaration that 
the will was invalid by custom. The trial 
Court held that the ancestral Properly could 
not be bequeathed by Karam but that the 
self-acquired property could, and he granted 
the plaintiff a declaration with respect to 
the ancestral property. On appeal the 
learned District Judge has held that Karam 
had powerin the absence of sons to be- 
queath his ancestral and self-acquired 
Property to whomsoever he wished. He 
therefore, accepting the defendants’ appeal 
dismissed the suit. This second appeal has 
been brought by Wali Dad in this Court on 
the usual certificate granted under s. 41, 
Punjab Courts Act. The subject of the 
power of alienation of the Muhammadan 
tribes of the Jhelum District -has been 


co-extensive with the 
Nadran v, Muhammad Hussain (1), 
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frequently before the Courts. Oustom has 
always had its deepest roots in the central 
districts of the Punjab and it is doubtful 
if originally it had much hold upon the 
northern district of Jhelum. The 1iwaj-i- 
am of 1880 of the Jhelum District, which 
is given as App. 1 of the riwaj i-am 
prepared by Mr. Talbot in 1901, is quite 
definite on this point. As regards gifts, it 
was said by all tribes that a proprietor 
could give away all or part of his property 
in his life-time provided he made over 
possession but that no cne gave allhis pro- 
perty to his daughter or a stranger in the 
presence of sons but one denied his power to 
doso. As regards wills, all tribes except 
Awans said that the owner of property could 
dispose of it by will but in practice this was 
not done as the power of gift was sufficient. 
In 1880, therefore, it is clear that there 
was unrestricted power of gift or will, 
whether the property was ancestral or non- 
ancestral, 

According totke answer to the question 
No. 78 of Mr. Talbot's Customary Law of 
Jhelum District, Awans and all Musalman 
tribes of Chakwal, also Hindus except Brah- 
mane, are reported as having said that ances« 
tral property could not be disposed of by 
will, but self-acquired property could be so’ 
dispossed of. Other tribes gave other replies, 
and Mr. Talbot added a note that in Spite of 
judicial decisions to the contrary, no tribe 
admitted an unlimitted power of bequest as 
regards ancestral land. He admitted the 
previous entry in the cld riwaj-i-am and 
stated that Courts had often followed it but 
he added that he considered it incorrect. 
His opinion may be better explained by the 
circumstance that at the time he was writing, 
it was usually considered that there was 
a sort of general custom prevalent through- - 
out the Punjab which was far from being the 
case. Although, therefere, in accordance 
with the statement in the riwaj-i-am of 
Mr. Talbot’s compilaticn, the burden of 
proof may be upon the grand-daughter, that 
burden is practi¢ally displaced by the 
clear entry in the former riwaj-i-am and 
by the judicial decisions based on it. The 
subject is discussed at length by one of ug 
in Nadran v. Muhammad Hussain, 132 Ind. 
Cas. 209 (1), where most of the authoritieg 
are reviewed. Reference, therefore, nead 
only be made tô some of the earlier deci- 
sions. . 

‘In Sabalam v. Sarfaraz (2, it was found 


(1) 132 Ind. Cas, 209; A I R 1931 Lah. 450; Ind. Rul. 
(1931) Lah. 515, 
(2) 122 P R 1984, š 
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that by the custom prevailing among Jhanjuas 
of the Jhelum Tabsil, alienation cf land in 
favour of a daughter by willwas permitted. 

In Fazal y. Bhagbari (3), it was held that, 
among Muhammadan Rajputs of the Ohak- 

- wal Tahsil, a proprietor without male issue 
could, by custom, make a will leaving his 
entire estate to his daughter to the prejudice 
of his near collaterals; and Mair Minhas 
are Rajputs. 

There was, however, a decision in Haidar 
Khan v. Jahan Khan (4), where it was 
held that it had not been established that a 
sonless Mair Mana /Rajput) in the Chakwal 
Tahsil was competent to alienate his ances- 
tral property by will or gift in favour of his 
sister's sons in the presence of his first cousin 
without his consent. This decision, however, 
was not followed in Sher Jang v. Ghulam 
Mohiudin (5), where tbe subject was 
exhaustively discussed. It was found in 
that case that amongst Muhammadan 
Mair Rajputs of the Chakwal Tahsil, a gift 
by a sonlees proprietor of half his ancestral 
property in favour of his daughter’s son in 
presence of.his agnatic heirs was valid by 
custom, while in Hasan v. Jahana (6), it was 
held that by custom among Mogals of the 
Chakwal Thasil of the Jhelum District, a 
gift by asonless proprietor of the whole or 
a substantial part of his ancestral immov- 
able property to his relaticns in tbe female 
line was valid without the consent of his 
agnatic male heirs. 

Again in Faiz Baksh v. Jahan Shah (7), 
it was held that among Mair Rajputs of 
the Chakwal Tahsil, a gift by a childless 
proprietor of his entire estate in favour of 
two grand nephews in the presence of other 
nephews and grand nephews was valid. 

In Hayat v. Gullan (8) it was held that by 
custom among Mair Rajputs of the 
Chakwal Tahsil, a sonless proprietor was 

¿competent to devise the whole of his 
ancestral estate in favour of his daughter in 
the presence of his brother. 

Pahalwan Khan v. Bagga (9), is a similar 
decision with respect to Muhammadan 
Gujjars of the Jhelum Tahsil. There is 
only one other case that need be referred 
to, namely Rakhi v. Baza (10) where it was 

(3) 93 P R 1885. 

(4) 50 P R 1902; 65 P L R 1902. 

(5) 22 P R 1904;40 P L R 1904. 

(6) 71 P R 1904; 86 P L R 1904. e 

(7) 96 P R 1907;28 PL R 1908, 


(6) 87 P R 1918: 47 Ind. Cas, 931; A I R 1918 beh. 
347; 99 P L R 1918, 

(9) 10 Lah. 581; 114 Ind Cas. 705; A I R 1929 Lah. 
192; 30 P L R605; Ind. Rul. (1929) Lah. 305. 

(10) 5 Lah. 34; 79 Ind. Cas. 743; A I R1924 Lah. 
452; 1 Lah. Cam 68. 
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held that sonless Awans of Talagang 
Tahsil of the Jhelum UDistrict*were not 
entitled to dispóse of their ancestral pro- 
perty by will, though the Judges. who decid- 
ed the case, considered that they had power 
to gift their ancestral property. As pointed 
out, however, in Nadran Vv, Muhammad 
Hussain, 132 Ind Oas. 209 (1) the power of 
testation is co extensive with the power of 
gift and in fact in Mr. Talbot's Customary 
Law no distinction is drawn between the 
two powers by the various tribes. In the 
circumstances we hold that it has been 
established that Karam had power to make 
such a will and we dismss this appeal with 
costs. 


D. Appeal dismissed, 


MADRAS HIGH COURT 
Letters Patent Appeal No. 82 of 1936 
January 25, 1938 
VENKATASUBBA Rao AND Appur Raman, JJ. 
MELEPAT MADHATHIL M, R. 
VENKITARAYA AYYAR AND ANOTHER— 
APPELLANTS 
versus 
NEELAMANE SANKARAN 
EMBRANDIRI AND ANOTAER—RESPONDENTS. 

Easements Act (V of 1882), s, 7, illus. (i)—Drainage 
of water from higher to lower level—Owner of former 
if can introduce water foreign to land — Regular 
stream of water and one caused by melting of tce— 
Distinction. 

There isa natural right of drainage from higher 
lands to lower lands of water flowing in the usual 
course of nature and in undefined channels. The 
right, however, of the superior proprietor is not quite 
absolute. It would not, for instance, be within his 
right to introduce water which is foreign to the 
lands. Further, thereis no obligation upon the owner 
of the lower land to submit to an artificial discharge 
of waterfrom his neighbouring lands. The upper 
proprietor may drain his land, and the proprietor 
below must receive the water so drained; but the 
upper proprietor may not by adopting a particular 
system of drainage or by introducing alterations in the 
mode of drainage, cause the drainage water to flow on 
his neighbour's land in an injurious manner. Fur- 
ther, the upper owner is not entitled to do anything 
that will throw on the inferior tenement any water 
which would not naturally come there. Though the 
upper proprietor has the right to collect the water 
falling from the higher ground inone body in the 
course of draining his land, yet that right again 
is not absolute.’ It must not hurt the inferior tene- 
ment, Ramaswamy Naicker v, Rast Naicker (1), 
Gibbons v. Lenfarty (2) and Chinnanna v. Veerappa 
(3), relied on. , 

There is a distinction to be taken in law between a 


< regular flowing stream of water, though it sometimes 


may be dry, and those occasional bursts of water 
which in times of freshes or melting of ice and snow 
descend from the hills, and inundate thecountry. 


L: P. A against the judgment of Mr, 
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Justice King, dated April 14, 1036, in 8. A. 
No. 588 of 1932. 

Messrs. Ch. Reghava Rao and M. Chinnap- 
pan Nair, for the Appellants. 

Mr. P. Govinda Menon, fcr the Respon- 
dents. 

Venkatasubba Rao, J.—This is a 
Letters Patent Appeal from the judgment 
of King, J. which has confirmed the con- 
current decision of the two Courts below. 
The facts are fully stated in the judgment 
of the learned District Munsif as well as 
that of Mr. Stcdart,. the District Judge. 
The point for decision is whether the plain- 
tiff was entitled to put up a dam to prevent 
the escape and overflow of water from the 
land of the defendants over his land. Tre 
plaintiff having been held to possess the 
right, the defendants have filed this Letters 
Patent Appeal. The relative positions of 
the Iands in question may be briefly des- 
cribed. The plaintiff owns the plot A, 
which comprises plot D which the lower 
Courts have found belongs to him; the 
embankment of dam to prevent the over- 
flow has been erected in the last-mentioned 
plot D. To the south of A and contiguous 
thereto are three plots—B, B-1 and C; 
B-l is to the east of B and C is to the east 
of B-l. The former two plois belong to 
the defendants and the latter to a third 
party with whom we are not concerned. 
To the scuth of B-1 is plot E, of which 
also the defendants are the owners. A 
channel runs at the southern extremity of 
B and D-1, dividing B-l from E and flow- 
ing northward into O. ‘Till 1911, the water 
of this channel dispersed itself over the 
surface of C and did not come upon either 
the plaintiff's land or any of the defen- 
dant’s plots. For the first Lime in that year, 
the owner of C turned the water away 


from his land into plot B-1 owned by the 


defendants. What really happened is clear- 
ly set out by the District Munsif. “The 
channel in question brought rain water 
from some parambas, a few furlongs off 
and along with the water, was carried a lot 
of sand and gravel. The part of C 
nearest B-1 became blocked up with silt 
and the owner of C, with a view to protect 
his lands, put up some dam which had the 
effect cf diverting the water,’ which then 
discharged itself over B-1. The defendants 
complaining that their lands were injured 
filed a suit against the owner of plot 0, 
which, however, owing to some compromise, 
was later withdrawn. Finding that gradu- 
ally mischief accrued to their own Jand, the 
defendants did certain acts to which we 
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shall presently refer, which made the water 
overflow plot D, the plaintiff's land. The 
question, already stated is, whether the 
plaintiff was justified in ‘putting up the 
embankment referred to above to prevent 
the overflow. 

The contentions of Mr. Raghava Rao, the 
appellants’ learned Counsel, relating to the 
natural rights and riparian owners, seem 
quite beside the:-mark and do not call for 
notice. The law governing the point is thus 
stated in Peacock on Easements : 

“There is a natural right. of drainage from higher 
lands to lower lands of water flowing in the usual 
course of nature and in undefined channels. 
(Edition 3, p. 293)" ANI 

This principle is embodied in Illus. (i) to 
s. 7, Easements Act. The plaintiff does not 
dispute that his land is on a lower level than 
the defendants’ plots. The right, however, 
of the superior proprietor is not quite abso- 
lute. It would not, for instance, be within 
his right to introduce water which was 
foreign tothe lands (Ooulson and Forbes on 
Waters, Ed. 5, pp. 142 and 143). Further, 
there is no obligation upon the owner of the 
lower land to submit to an artificial dis- 
charge of water from his neighbouring 
lands (Peaccck on Easements, Edn. 3, 
pp. 293 and 294), 

First, the water would not have entered 
the defendants’ land, as must be evident 
from what has been stated above, but for 
the bund put up by the owner of © on his 
cwn plot to defend is from injury. The 
water onthe upper land is not thus, what 
in the ordinary course of nature, rises in or 
falls upon it; in other words, it is foreign 
water so far as plot B-1 is concerned. By 
the act cf the owner of C and not in the 
natural course, did the water discharge ite 
self upon B-]. Having entered that land, it 
stopped there and it was by a further act of 
the defendants, as will be shown, that it 
overflowed the plaintifi’s plot. The natural 
right of the upper owner does not pertain 
to what may be termed foreign water, and 
the finding, therefore, that the water in ques- 
tion is foreign to the defendants’ land, is 
fatal to their claim. 


Secondly, as already observed, there is no 
obligation upon the inferior tenement to 
submit to an artificial discharge of water 
from the higher ground. When land is so 


‘located that Water naturally or in the course 


of ordinary agricultural operations, descends 


‘ from the estate of the superior proprietor 


to the inferior estate, the owner of the 
latter cannot do anything to prevent the 
course of such water. The upper proprietor 
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may drain his Jand, and the proprietor be- 
low must receive the water so drained ; but 
the upper proprietor may not by adopting 
a particular system of drainage or by intro- 
ducing alterations in the mode of drainage, 
cause the drainage water to flow on his 
neighbour's land in an injurious manner 
(Kerr on Injunctions, Edn. 6, p. 231). Fur- 
ther, the upper owner is not entitled to do 
anything that will throw on the inferior 
tenement any water which would not natur- 
ally come there: Ramaswamy Naicker v. 
Rasi Naicker (1) at p. 152*. The effect of 
the finding here is, that the water, after 
it had been allowed to enter B-l, would, 
in the ordinary course, have diffused itself 
over B,.B-l and E (the defendant's plots) ; 
possibly some water might have also 
escaped on to the plaintiff's plot. But in 
the course of years since 1911, the channel 
was “so trained to run” (as the District 
Judge tersely puts it) by the defendants, 


that the water was diverted to the plaintiff's. 


plot—that is the clear finding of the District 
Judge. They did someting more; they 
strengthened a bund where the channel 
intersected E, with a view to prevent in- 
jury to that plot (see the Munsif’s judg: 
ment). Thusit will be seen that the water 
descending on the plaintiff's land is not 
“water which drains naturally” (Kerr on 
- Injunctions, p. 231). This finding again 
is equally fatal to the defendants’ claim. 
True, the upper proprietor has the right to 
collect the water falling from the higher 
ground in one body in the course of drain- 
ing his. land; but that right again is not 
absolute. As observed by Lord Dunedin: 
“Tf the water which would otherwise fall on the 
higher ground, without hurting the inferior tene- 
ment, should be collected in one body by the owner 
of the superior in the natural use of his property 
for draining or otherwise improving it, the owner 
of the inferior is, without the positive constitution 
of any servitude, bound to receive that body of 
water on his property. (The material words have 
been italicized): Gibbons v. Lenfarty (2), cited in 
Coulson and Forbes on Waters, Edn. 5, p. 142.” 
See also Chinnanna v. Veerappa (3). The 
limit of the right is in the above passage 
defined and from what has been stated above, 
it is clear that it has been exceeded. Whe- 
ther the water course here can be properly 
described as a ‘stream’ is a question we 
need not gointo; for, by whatever name 
called, it ended naturally in, plot O and did 


(1) 38 M 149; 21 Ind. Cas, 62; A IR 1915 Mad, 852; 
25 ML J 276. - 5 


(2) (1915) 113 L T 55; 84 L J PO 158. 


B A IR 1930 Mad. 876; 125 Ind. Oas. 529; (1930) M 
W N 133; Ind. Rul. (1930) Mad. 785. 
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not fow further. But if the description e 
given of it by the learned District Munsif 
is correct, it can hardly be regarded a 
natural stream. There is a distinction to be 
taken in law between a regular flowing 
stream of water, though it sometimes may 
be dry, and those occasional bursts of water 
which in times of freshes or melting of ice 
and snow descend from the hills, and in- 


“undate the country. (Angell on Water- 
courses, cited in Gale on EĘ:sements, 
Edn. 11, at p. 267 foot-note). As already 


observed, on this distinction nothing turns. 
In the result, the Letters Patent Appeal 
fails and is dismissed ‘with costs. 


ND. Appeal dismissed. 


LAHORE HIGH COURT 
First Civil Appeal No. 122 of 1937 
July 8, 1937 
COLDSTREAM, J. 
Musammat NAZIR BEGAM-—APPELLANT 
VETSUS 
GHULAM QADIR KHAN AND oragrs 
— RESPONDENTS 
Guardians and Wards Act (VIII of 1890), ss. 25, 
(5) (b) (ii), 12—Appointment of mother as guardian of 
minor daughter —Subsequent application by mother 
for custody of child —Application held could not be 
granted, child not being within the jurisdiction of 
Court—S. 12held had no application being applica- 


ableto proceedings before appointment of guar- 
dian. 

A minor daughter was removed from the Court's 
jurisdiction only a few weeks before the mother's 
application on May 14, 1935, for being appointed her 
guardian, Onthe ground that the minor ordinarily 
resided in Court's jurisdiction, the application was 
granted on January 7, 1937. On February 2, 1937, the 
mother applied to the same Oourt for the custody of the 


child : 

Held, that the application could not be granted as 
the minor was not for the time being residing within 
jurisdiction of the Court. Maung Ba Thein v. Ma 
Than Kin (2), relied on. Sheo Kumari v, Mathura 
Ram (4), referred to. 

Held, also that s 12, Guardians and Wards Act was 
not applicable, since it applied to proceedings before 
appointment of a guardian. Indar Singh v. Kartar 
Kaur (3), relied on. 

F. 0. A, from an order of the Guardian 
Judge, Multan, dated May 5, 1937. 

Mr. Muhammad Amin Sheikh, for the 
Appellant. | 

Mr. Mehr Chand Mahajan, for the Respon- 
dents. 


Judgment.—The appellant Musammat 
Nazir Begam applied to the Guardian 
Judge, Multan, on May 14, 1935, to be 
appointed guardian of her daughter 
Fahmida Khanam, who was born in August 
1933. The Judge rejected her application, 
one of the grounds being that he had no 
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a jurisdction as the minor did not ordinarily 
reside in Multan District (s 9, Guardians 
and Wards Act), but had been removed 


from his jurisdiction into Bahawalpur 
State afew weeks before the application 
was made. On appeal to this Court 


Skemp, J. holding that as the minor had 
resided with her mother forall her life 
until she was taken to Bahawalpur, 
‘ordinarily resided’ in the Multan District, 
and the Guardian Judge, therefore, had 
jurisdiction to entertain the application, 
he appointed the appellant to be guardian 
by his order of January 7. 1937, accepting 
the appeal (First Appeal No. 255 of 1936 
Nazir Begam v. Ghulam Qadir 175 Ind. Gas. 
318(1). On February 2, 1937, the appellant 
applied to the Guardian Judge for custody 
of her daughter. The Judge has refused 
to entertain it holding thatthe minor was 
not “for the time being” residing with- 
y his jurisdiction (s. 4 (5) (bò (di) of the 
ct). 

The present appeal is by Nazir Begam 
against this order and it is contended on 
her behalf that cl. 5 (b) (47) ‘ of s.4 of the 
Act does not deprive the Guardian Judge 
of the general jurisdiction conferred on him 
by cl. 5 (b) (îi) He has no authority to 
cite in support of this contention, which 
does nct appear to me to have force. Had 
this been the intention of the Act, it 
would presumably had been made clear. 
The use of the word ‘or’ at the end of el. 5 
(b) (i) cannot mean that both the Court des- 
cribed in (i) and the Oourt describedin 
(it) may exercise jurisdiclion, for the word 
occurs again at the end of (iz) and itis 
obvious that where a case has been trans- 
ferred under s. 4-4, both the original 
Court and the Court to which the proceed- 
ings havé been transferred cannot have 
jurisdiction to continue the proceedings. 

This view is in accordance with that 
taken by the Rangoon Court in Maung 
BaThein v. Ma Than Kn (2). Section 12 
is not applicable. It applies to proczedings 
before the appointment of a guardian: 
see Indar Singh v. Kartar Keur 119 Ind 
Oas. 423 (3). It may be that as held by 
Collister, J. in Sheo Kumari v. Mathura Ram, 
161 Ind. Cas. 816 (4), a ward must be 
deemed to be in the constructive cus- 


(1) 175 Ind, Cas, 318; 39 PL R640; ILR 
426; A I R 1937 Lah. 797;10R L 702 TeS 1AA Lah, 


@) A IR 1929 Rang. 129; 118 Ind. ; 
Rul. (1929 Rang. 255° abies 
(3) 119 Ind. Oas. 423; AIR 1929 Lah, 487; Ind. Rul, 


(1929) Lah. 887. 


(4) 161 Ind. Cas. 816; A I R 1936 All. 967: 
211;8 R A 786; 1936 A L R 329 CRAD 
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tody ofhis or her guardian from the time’ 
of the latter's appointment and a refusal 
to deliver custody of the ward be regarded 
as amounting to a ‘removal’ of the ward 
for the purpose of s. 25, but this inter- 
pretation of that section does not remove 
the difficulty presented by s.4 (5) (b) (ii). 
It was not suggested apparently in the 
lower Oourt that Fahmida Khanam was, 
as a fact, ‘ordinarily’ residing ‘for the time 
being’ in Multan District. It seems that 
she has been in Bahawalpur since April 
1935. I dismiss the appeal but make no 
order as to cosis. 


D. Appeal dismissed. 





MADRAS HIGH COURT 
Civil Revision Petition No. 1942 of 1934 
March 1, 1938 
VENKATASUBBA Rao, J. 
TALLA LINGAMURTHI-- PETITIONER 


versus 
SIDDANI PEDA MALLAYYA AND 
OTHERS—RESPON DENTS 
Negotiable Instruments Act (XXVI of 1881), 
ss. 9,82—Ezecution of promissory note by two per- 
sons -Payee agreeing to hold only one liable and 
relinquishing claim against other—Assignee from 
payee, tf entitled to decree against that other also, 
Where a payee of a promissory note executed by 
two persons agrees to hold one of them alone liable 
and relinquishes his claim against the other, the 
assignee who takes with the knowledge of this 
arrangement acquires no better title than what the 
assignor had and is not entitled to a decree 
against the other person also against whom the 
original payee had relinquished his claim. Harry 
Van Ingen v. Dnunna Lail (1), commented on. 


©. R.P, from the decree of the District 
els Narasapur, in S. C. S. No. 1382 of 
1931, ca a 

Mr. V. Suryanarayana, for the Peti- 
tioner. 

Order.— Mr. V. Suryanarayana has raised 
an interesting question asto the import of 
the expression “holder in dus course” 
occurring in the Negotiable Instruments 
Act. The respondents are not represented 
but Mr. Suryanarayana has fairly placed 
before me all the relevant considerations. 
The petitioner (the plaintiff) is the assignee 
of the promissory note executed by defend- 
ants Nos. 1 and 2. The lower Court has 
found asa fact that the payee of the note, 
i. e. the plaintiffs assignor agreed to hold 
defendant No. 1 alone liable and relin- 
quished his claim as against defend- 
ant No. 2 There is a further finding of 
fact that when the note was assigned to the 
plaintiff, he was aware of this arrangement. 
Mr. Suryanarayana contends that the peti- 
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tioner is nevertheless a holder in due course 
and is not affected by the infirmity ‘attach- 
ing to the person from whom he look the 
transfer, The point to decide, therefore is, 
is the petitioner entitled to a decree against 
defendant No.2 also?, There is a very 
early decision of Innes and Muthuswami 
Aiyar, JJ., whick lends apparent support 
tothe learned Counsel's argument: Harry 
Van Ingen v. Dnunna Lall (1). The note, 
there marked Ex, ©, was executed by the 
defendant:in favour of one Alfred Arathcon. 
The finding was that there was an agree- 
ment to which the payee was a party, that a 
certain new firm was to take over and dis- 
charge the debts of the defendant includ- 
ing that under Ex. C; in other words, that 
the payee agreed to discharge the defend- 
ant in consideration of the new firm (of 
which the payee was also a partner) having 
made itself liable forthe debt. In short, 
there was an arrangement between Alfred 
Arathoon and the defendant that the latter 
should be released from his liability under 
the note. There was a further finding in 
the case that Ex.C was an overdue note; 
the transferee would, therefore, normally 
take it subject to all the objections it was 
liable to in the hands of the transferor. 
But the learned Judges held that the 
indorsee of an overdue note is liable to such 
equities only as attach on the bill or note 
itself and not to claims arising out of 
collateral matters. So holding, they decided 
that the plaintiff there (the assignee frem 
Alfred Arathoon) was entitled to a 
decree against the defendant on the note. 
What is the effect of this decision? The 
maker being discharged but the note being 
alive—this is an infirmity that does not 
attach to the note; therefore, the assignee 
of the note gets a better title than the 
assignor had. 


On the analogy of this case, the learned 
Counsel here contends that the agreement 
between the original payee and defendant 
No, 2 is not an equity attaching to the note, 
in other words, not such an infirmity, as to 
deprive the assignee with notice, of the 
protection, the law extends toa “holder in 
due course’. Whatever my own view may 
be, sitting as a Single Judge, I am undoubt- 
edly bound by the decision cited; but the 
question is, is that decision to°be regarded: 
as one on the point now raised? The 
Negotiable Instruments Act is an enact-- 
ment of 1881 and the decision was given 
prior tothat Act. The expression “equity 


(1) 5 M108, ° 
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attaching tothe bill” isto be found ia the > 


decided cases previous to the (Haglish) 
Bills of Exchange Act, 1882. Neither in the 
Indian nor in the English Act does that 
expression occur; in its place are sub- 
stituted the words ‘‘defect of title’ and it is 
difficult to hold that the two expressions, so 
widely different, mean identically the same 
thing. What were the equities attaching 
to the bill and what were not? These were 
questions that fellto be decided prior to 
the passing of the two Acts, and why 
should itbe assumed that the Legislature, 
while adopting a different phraseology, 
intended to enact the identical law as had 
prevailed hefore? Turning for a moment 
tos. 29; English Act, cl. 12) enumerates the 
‘defects in title’. Release of the maker 
has not been specially mentioned, but the 
list, as the very wording of that clause 
implies, does not purport to be, and is not, 
exhaustive (Chalmers on Bill of Exchange, 
Edition 10, page 111). As to the interpreta- 
tion of the statute, I may quote witb 
advantege the valuable observations of 
Chalmers, in his Introduction to Edition 3 
on his work, The learned Author says: 
“The cases decided before the Act are only law in 
so far as they can be shown to be correct and logical 


deductione from the general propositions of the 
Act.” 


As the learned Author observes, the Act 
should be left to speak for itself Accorde 
ing to Mr. Suryanarayana, when a dis- 
charge puts an end to the life of an instru- 
ment, there arises an “equity attaching to 
the bill”; but when the instrument is kept 
alive, one party alone being released from 
liability, such an equity does not arise. 
This may or may not be so, as in my opinion 
that is a perfectly irrelevant factor. I sea 
no reason to depart from the plain and 
natural meaning of the words employed. 
There was here a clear defect in the ase 
signor’s title, that is to say, he was preclud- 
ed from suing defendant No.2. That this 
defect is a vitalone cannot be gainsaid ag 
it affects his very right to sue; indeed, it 
puts an end to his claim as against defend- 
ant No, 2. That, in my opinion, is essentially 
a matter of title. The plaintiff then having 
taken the note with knowledge of that defect 
can acquire no better title than what the 
assignor had. The coutention of the learned 
Counsel, therefore, fails and the civil reyi- 
sion petition is dismissed. 

N-D. Petition dismissed. 
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LAHORE HIGH COURT 
Execution Second UivilApp2al No. 1097 
of 1937 
January 10, 1938 
Jar LAL, J. 
THLU-—JUDGMENT DesToR—APPRLLANT 

versus 

RAJA RAM AD OTHERS —DgoREg-HOLDERS 

— RESPONDENTS 

Civil Procedure Code (Act V of 1908), sa. 2 (2), 144— 
Order on appeal setting aside sale of judgment-debtor's 
property—Whether decree — S. 144, if covers such 
order—Limitation Act (IX of 1908), Sch. I, Arts. 161, 
182—Application under s. 141, Civil Procedure Code 
—Article applicable. 

An order passed on appeal setting aside the sale of 
judgment-debtor's property isa decree. Section 144, 
Civil Procedure Code, is wide enough to cover such 
an order, 

Article 181, Limitation Act, applies to an applica- 
tion for restitution under s. 144, Civil Procedure Code, 
Such an application is not one for execution and 
Art. 182 has no application, Bhaunath Singh v. 
Kedar Nath (5), not followed. 

[Case-law referred to.) 


Ex. 8. O. A. from an order of the 
tan Judge, Ambala, dated April 17, 
1937. 


Mr. Prakash Chandra Jain, for 
Appellant. 

Mr. Asa Ram Aggarwal, for the Respon- 
dents. 

dudgment.—This second appeal is by 
Telu, son of Mula, deceased judgment- 
debtor. In execution of a money decree 
against Mula, his proprietary land and his 
mortgagee rights in some other land were 
attached and sold to the decree-holders. 
On an appeal by the judgment-debtor 
Mula, to this Court, the sale of the mort- 
gagee rights to the decree-holders in full 
satisfaction of the decree was confirmed but 
the sale of the proprietary land was set aside 
on December 21, 1932. Jt appears that 
possession. of both the mortgagee rights 
and proprietary rights had been given to 
the decree-holders, the purchasers of those 
rights. Mula having died, an application 
was made by his son Telu on May 19, 
1933, for possession of the land in which 
proprietary rights had been sold to the 
decree-holders but the sale had been set 
aside by this Court. This application, 
however, was dismissed in default. Tne 
application out of which these proceedings 
have arisen was then made by Telu on 
January 14, 1936. This application is also 
for possession of the preprietary land. It 


the 


purports on the face of it to be made under , 


s- 144, Civil Procedure Uode. ; 
Two questions arise on this appeal: 

whether the application should be under 

B, 144 or whether it is under s. 151, Oivil 
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Procedure Code, and secondly, which Article 
of the Limitation Act is applicable: whether 
Art. 181, which provides a period of three 
years from the date of the order which 
entitled Telu to an order for restitution, or 
whether Art. 182, which applies to applica- 
tions for execution, in which case, the applica- 
tion of May 19, 1933 is claimed to be a step- 
in-aid of execution and therefore the 
application of January 14, 1936, is claimed 
to be within time. 

Section 144 provides for restitution in 
cases where a decree is varied or r-versed. 
The question is whether an order passed 
on appeal setting aside the sale of judg- 
ment-debtor’s property is a decree. In my 
opinion, it is. Section 144 is wide enough to 
cover such an order, The learned Counsel 
for the appellants in fact did not seriously 
-urge this point. This result follows trom 
the definition of the decree in the Civil 
Procedure Code. ' 

The next question is of the applicability 
of Art. 18i or Art. 182, Limitation Act. 
On that point the authorities of this Court 
are clear. It was held in Ram Singh v. 
Sham Parshad (1) that Art. 181 applied to 
an application for restitution under s. 144. 
The distinction between s. 583, Civil Pro- 
cedure Code of 1882 and s. 144 of the 
present Oivil Procedure Oode was pointed 
out and it was held that the change in the 
phraseology of s. 144-enacted by the pre- 
sent Civil Procedure Oode had the result 
of taking an application under s. 144 out 
of the purview of an application for exe» 
cution of a decree. The same view was 
taken in Chanda Singh v. Bishen Singh 
(2) and Gujarmal v. Narain Singh (3) 
and by a Division Bench of this Court on 
a Letters Patent Appeal from the case in 
Gujarmal v. Narain Singh (4). It is true 
that there is no detailed discussion of the 
question in these three judgments but the 
conclusion of the learned Judge is that 
Art. 181 applies. 

For the appellants, reliance is placed on 
a Full Bench judgment of the Patna High 
Oourt, Bhaunath Singh v. Kedar Nath 
(5) but against this, as I have already 
mentioned, there is the view of this Court 
and also the view of a Full Bench of the 

{1) 67 P R 1918; 44 Ind. Oas. 301; AIR ING Lah, 
"318; 15 PLR igs. 


(2) AIR 1924 Lah. 166; 76 Ind. Cas. 501. 
oR IR 1926 Lah, 685; 96 Ind, Cas. 804; 5 Lah. L 


J 389. 

(4) A I R 1931 Lah. 50.; 131 Ind. Oas. 206; 32P LR 
395; Ind. Rul. (1931) Lah. 910. 

(5) 18 Pat, 411; 148 Ind, Oas, 1180; AIR 1934 Pat, 
246; 15 P L T 173; 6 RP 540 (F B). 


1938 


Allahabad High Oourt in “Parameshwar 
Singh v. Sitladin Dube (6). The preponder- 
ance of opinion in the other High Courts 
is to tLe same effect. I consider, therefore, 
that Art. 181 applies to an application for 
restitution under s. 144, Civil Procedure 
Code. An application under that section is 
not an application for execution. In the 
present case there was no order by this 
Court when it accepted the appeal of the 
judgment-debtor in 1932 that the property 
in dispute should be restored to the judg- 
ment-debtor. Consequently I dismiss this 
appeal, but under the peculiar circumstances 
of the case, I leave the parties to bear 
their own costs in this Oourt. 
ppeal dismissed. 


De A 
(6) A I R 1984 All. 626; 150 Ind. Cas, 1096; (1994) A 
L J 503;7 RA 65(FB). 
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MADRAS HIGH COURT 
Civil Revision Petition No. 686 of 1937 
February 3, 1938 
Paxprana Row, dJ, 
S. A. RAMANATHAN CHETTIAR 
— PETITIONER 


VETSUS 
S. N. ALAGAPPA OHETTIAR-— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XVII, 
r. 1—Scope of—Costs occasioned by adjournment 
should be ordered to be paid and not costs of suit 
generally. 

Rule lof O. XVII, Civil Procedure Code, does 
not entitle the Court to demand payment of the 
entire costs of the suit incurred up tothe date on 
which the adjournment is asked for, because, the 
power given tothe Court to make such order as it 
thinks fit is only with respect to the coste occa- 
sioned by the adjournment and not the costsof the 
suit generally. Dhani Ram Mehtov. Murli Mehto 
(2), explained, Gajendra Shah v. Ram Charan (1), 
referred to. 

O. R. P. from an order of the Sub Judge, 
Devakottab, dated March 29, 1937. 

Mr. A. Swaminatha Iyer, for the Petitioner. 


Mr. E. Vinayaka Rao, for the Respond- 
ent. 


Order.—-This is a petition to revise the 
order of the Principal Subordinate Judge 
of Devakottai, dated March 29, 1937, direct- 
ing that the adjournment prayed for by 
the plaintiff in O. S. No. 183 of 1928 before 
himshould be granted only on condition 


of the plaintiff paying as costs the sum of 


Re. 8,979-5-4 to defendant No. 1. 
claim in the suit was no doubt 
about Rs. 6 lakhs but itis argued on behalf 
of the plaintiff petitioner ihat even in spite 
of the fact that the plaintiff valued the 
claim at Rs. 6 lakhs, the amount of costs 


The 
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ordered to be paid as a condition of the 
adjournment is excessive if not illegal. He 
relies on the words of O. XVII, r 1, Civil 
Procedure Code, which give the Court power 
to make such order as it thinks fit with 
respect to the costs occasioned by the ad- 
journment. According to him this Rule does 
not entitle the Courtto demand payment 
of the entire cosis of the suit incurred up 
to the date on which the adjournment is 
asked for a8 was done in the present case. 
His contention appears to be right because 
the power given to the Court to make such 
order as it thinks fit is only with respect 
to the cosis occasicned by the adjournment 
and nct the costs of the suit generally. He 
relies also on T. 27 of the Rules of Practice 
made under the Civil Procedure C.de where 
it is stated that tne party desiring an 
adjournment shall, in certain cases, be order- 
ed to pay the ‘costs thereof including the 
expenses of re summoning the witnesses, if 
any and the fee of the Pleader of the other 
party. There is another rale in the Rules 
of Practice, viz, r. 49, framed under the 
Legal Practitioners Act which provides that 
except in certain cases adjournment should 
not be granted save on the condition that 
the party applying pays all the ecsts of the 
day including a reasonable fee to the legal 
practitioner engaged by his adversary. The 
rule goes on tosay that a sum not exceed- 
ing Rs. 20 in a Subordinate Judge's Court 
shall bs deemed to be a reasonable fee 
within the meaning of the rule: It, therefore, 
appears as if according to the rulesonly the 
cosis occasioned by the adjournment should 
have been ordered tu be paid, the Pleader’s 
fee not ordinarily exceeding Re. 20. 

Mr. Swaminatha Aiyar brings to my 
notice the decision in Gajendra Shah v. Ram 
Charan (1) and in particular the observas 
tion at p. 535* to the effect that the sum to 
be awarded as costs as acondition of the 
grant of an adjournment should not be one 
of the nature of penalty or of punishment. 
Tt cannot, in my opinion, be seriously argued 
that anything like Rs. 8,000 or Rs. 9,000 
was properly ordered to be paid as a condi- 
ticn of granting the adjournment in a case 
of this kind inthe mofussal. The case re- 
ported in Dhani Ram Mahto v. Murti Mahto 
(2), which was relied upon by the respond- 
ents Advocate dces not really support his 
contention. In that case it was only the custs 


(1) 4 Luck, 529; 121 Ind. Cas. 694; A IR 1930 Oudh 


171; 70 W N 197; Ind, Rul. (1930) Oudh 78. 
(2) 36 G 566; 1 Ind. Cas. 366; 13 O W N 525; 11 O L 
J 150 


“Page of 4 Luck [Ed] 
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of the day that were ordered to be paid as 
a condition and not the costs incurred up to 
date, as in the present case including the full 
Vakil’s fee on the claim inthe plaiut. The 
order sought to be revised is, in my opinicn, 
indefensible in law in the sense that it 
goes beyond the power of the Oourt which 
made it. Even otherwise I am of opinion, 
that even if the Court had power to require 
the payment of full costs upto date as a 
condition, it was neither reasonable nor just 
to require su payment in the circum- 
stances of this case, having regard to the 
very large amount involved. 

“The order of the Subordinate Judge will, 
therefore, be modified as follows: Instead 
of the words “that the plaintiff should pay 
the defandants the costs incurred by him 
till now in this Court”, the words “that the 
plaintiff should pay the defendants the 
costs of the day, viz. of March 29, 1937, in- 
cluding Vakil’s fee Rs. 20", be substituted. 
The petitioner is entitled to get his costs 
of this petition from the respondent. 15 
days’ time will be given to pay the costs 
after the same are taxed by the Court below. 
In view of the fact that the amount of costs 
now ordered to be paid is comparatively 
small, there isno need to retain the condi- 
tion that ifthe amount of costs are not 
paid by the due date, the plaintiff, will be 
ponssuited. That condition ie set aside. The 
defendant will be at liberty to execute 
the order relating to the costs of the ad- 
journment if the ye ie is not deposited 

ithin the time allowed. 
petra Order modified. 


—— m 


MADRAS HIGH COURT 
Oriminal Appeal No. 378 of 1937 
March 30, 1938 
HORWILL, J. 

Tas PUBLIO PROSECUTOR — 
APPELLANT 
versus 
PAN CHAKSHARAM alias MANANGATHI 
— AOGUBEN—RREPONDENT 

Criminal Procedure Code (Act V of 1898), ss, 417 
and439—Appeal against acguitial—Right of accused 
to go into findings of fact—Penal Code (Act XLV of 
1860), ss. 835, 804—-Sudden provocation—Injury endan- 
gering life — Offence — Free fight— Plea of self- 


nee, if available. , h ; 
A an KE against acquittal the accused is entitl- 
ed to ask the Court to consider all the evidence before 


it and all the possible grounds which may be raised - 


inst the conviction. If therefore, the Counsel for 
tho ac aged is entitled to argue on the facts of the 
case to show that the accused has not committed an 
offence under s. 304, Penal Code, then although the 
acceptance of those arguments may not automatically 
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eet aside the cgnviction under s. 335, Penal Code, 
yet ifthe Court were satisfied that no offence was 
committed, it would undoubtedly exercise suo motu 
its powers under s. 439 (1), Oriminal Procedure Code, 
and set aside the conviction. 

Where there is afree fight between the accused 
and the deceased, the accused must accept responsi- 
bility for the act done by him and he cannot claim a 
right of self-defenes, 

Ifthe accused under sudden provocation caused an 

injury that endangered life and the deceaged died as 
the result of that injury, the offence committed is 
certainly culpable homicide. 
_ In very few cases of murder can it be said that the 
injury caused necessarily resulted in death ; but if it 
is caused with the necessary intention or knowledge 
and’ death results from the injury caused, then the 
offence committed is murder or culpable homicide as 
the case may be, 

Or, A. against the acquittal of the afore- 
said respondent (accused) for an offence 
under s. 304, Indian Penal Code, by the 
Court of Sessions of the South Arcot 
Division at Cuddalore in 8. O. No. 18 of 
1937. 

Mr. N. Somasundaram, for the Appel- 
lant. 


Mr. J. Subbusami, for the Respondent, 


Judgment.—The accused Panchaksharam 
was charged by the Sessions Judge of 
South Arcot under s. 304, Indian Penal 
Code, with cutting the deceased Munusami 
with a toddy drawer’s knife on the head, 
back and abdomen. The learned Sessions 
Judge found on the evidence that the 
accused did strike the deceased Munusami 
on the head, back and abdomen and 
caused the injuries alleged but he held 
that the accused had neither the intention 
nor the knowledge which would bring the 
offence within the mischief, of s. 304, 
Indian Penal Oode. He found, however, 
that the accused voluntarily cauged 
grievous hurt under grave and sudden pro- 
vocation; and so convicted him under 
s. 335, Indian Penal Code, and sentenced 
him to two years’ rigorous imprisonment, 
The Crown has appealed against the ac- 
quittal under s. 304, Indian Penal Code. 

It was contended on behalf of the Crown 
that the findings of facts of the learned 
Sessions Judge must be accepted and 
that the arguments of the learned Counsel 
for the accused must be confined to com- 
bating the arguments with regard to the 
nature of the offence committed. The 


- learned Coumsel for the accused relied on 


s. 439 (6), Criminal Procedure Code, which.. 
is to the effect that any convicted person - 
to whom an opporiunity has been given 
of showing cause why his sentence should 
not be enhanced shall be entitled to show 
cause ‘against his conviction. The sub- 
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‘section-does not apply because this is an 
appeal, not against the sentence, but against 
the acquittal. Ii is, however, clear that in an 
appeal against acquittal the accused is 
entitled to ask the Oourt to consider all 
the evidence before it and all the possible 
grounds which may be raised against the 
conviction. If therefore the learned Coun- 
sel for the accused is entitled to argue on 
the facts of the case to show that the ac- 
cused has not committed an offence under 
s. 304, Indian Penal Code, then although 
the acceptance of those arguments may 
not automatically set aside the conviction 
under s. 335, Indian Penal Code; Yet if 
this Court were satisfied that no offence 
was committed, it would undoubtedly 
exercise suo motu its powers under s: 439 
(1), Oriminal Procedure Oode, and set aside 
the conviction. 

However, after hearing the learned 
Counsel for the acctised, I am satisfied 
that the facts found by the learned Sessions 
Judg¢ are correct. Prosecution ; Witness 
No. 5 1s equally related to both parties and 
her evidence therefore is very valuable. 
Moreover, the accused himself has made 
several statements which to a great extent 
meet the prosecution case: The learned 
Sessions Judge has accepted the accused's 
case to the extent that while in the tope 
he heard that his. mother had been at- 
tacked by the deceased and was lying 
senseless, that he came to where the de- 
ceased and his mother were, that the de- 
ceased asked him what he was doing there 
with the knife and.struck him on the hand 
with the stick, that the accused then 
stabbed him, then thedeceased gave fur- 
ther blows with his stick and that the 
accused delivered several more blows with 
his knife on the person of the deceased. 

. I agree with the learned Sessions Judge 
that the accused cannot be said to have 
_ acted in self-defence. His mother was in 
no further danger from the deceased. He 
came there with the intention of attacking 
the deceased and the deceased, when he 
saw that the accused had a knife and was 
preparéd to use it, a free fight between 
the accused, and the deceased followed and 
the accused must accept responsibility for 
the act done by him. J 

That the accused acted under grave 


` provocation there can be no doubt, “but. 


whether it was also sudden provocation is 
open to duubt; but I am prepared to accept 
the finding of the learned Sessions J udge 
that there was grave and sudden provoca- 
tion. I cannot, however, agree with him 


177—55 & 56 


PUBLIO PROsEOUTOR v. PANCHAKSHRAM (MADR) 


433 


that the offence committed did not amount 
to one punishable under s. 304, Indian 
Penal Code. The accused certainly knew 
that a blow with a knife on any vital 
part of the body was likely to cause death: 
and there are few parts of the body where 
a severe blow with a knife would not 
cause death unless expert medical atten- 
tion was immediately available. In a sense 
the learned Sessions Judge concedes that, 
for, he says: ‘it was an injury which 
endangered human life and so it amounts 
to grievous hurt as defined in s. 320, 
Indian Penal Code". The learned Sessions 
Judge has found the accused guilty of 
causing grievous hurt under grave and 
sudden provocation and he has. said that 
it was grievous hurt because it was hurt 
that endangered human life, The finding 
of the learned Sessions Judge therefore 
amounts to this, viz. that the accused volun- 
tarily’ caused an injury which endangered 
human ‘life’ and the deceased died as the 
immediate result of that injury. If the 
accused voluntarily caused an injury that 
endangered life and the deceased died as 
the result of that. injury, the offence com» 
mitted is certainly culpable homicide. 
Moreover, the injury caused was a very 
grievous one; and I have never known of 
an injury of that kind from which a 
wounded man has survived, It was not 
merely a cut across the abdcminal wall; 
but the intestines itself was severely in- 
jured. Although theoretically death was 
not the necessary result, yet in the ordin- 
ary course of nature one would expect 
that death would result. In very few 
cases of murder can it be said that the 
injury caused necessarily resulted in death 
but if it is caused with the necessary in- 
tention or knowledge and death results 
from the injury caused, then the offence, 
committed is murder or culpable homicide 
as the case may be, Had there not in this 
case been grave and sudden provocation, 
the accused wuld have been guilty of 
murder. 

Tne conviction under s. 335, Indian 
Penal Code, is, therefore, set aside. Oon- 
victed under s. 304, Indian Penal Code, in 
view of the fact that the accused acted 
under grave provocation and that the 
deceased was a bully, I do not think any 
very great enhancement of sentence is 
necessary. 

I sentence the accused to three years’ 
rigorous imprisoment. 


ND, . Sentence enhanced. 
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. LAHORE HIGH COURT 
Execution Second Appeal No. 54 of 1937 
April 1, 1937 
Tex CHAND, J. 

PHAGGU SHAH—DerorzE-noLpER— 

` APPELLANT 
versus 
KHAIR DIN—JUDGMENT-DEBTOR— 
RESPONDENT 
Punjab Alienation of Land Act (XIII of 1900), 
a. 2 (3)— Land assessed to revenue, if “land “ 
wie a 2 (3)—Onus of showing that property is 
an r 


The fact that the land is still assessed to revenue 
will not necessarily prove that it is“ land” as 
defined in s. 2, Punjab Alienation of Land Act. 
Muhammad Said v. Shaw Nawaz (1) and Uttam 
Chand v. Khodaya (2), relied on. 

It is for the judgment-debtor and not for the 
decree-holder to prove that the property in dispute 
is “ land” as defined ing, 2 (8) and, therefore, 
exempt from attachment and eale. 


Ex. 5. A. from an order of the District 
Judge, Sialkot, dated October 20, 1936. 

Mr. Shamair Chand, for the Appellant. 

Malik Mohammad Amin, for the Respond- 
ent. 


Judgment.—This case has not been 
properly tried. There are several lacuns 
in the evidence and it is not possible to 
come to a satisfactory conclusion on the 
point involved on the scanty materials on 
the record. The relevant facts are as fol- 
lows: In execution of a money decree 
obtained by the appellant against the res- 
pondent, a plot of land, 13 marlas in area, 
bearing khasra Nos. 2808/1068/1069, situate 
at Mianapura, a suburb of Sialkot, and 
belonging to the judgment-debtor, was 
attached. The judgment-debtor objected 
that the plot was not liable to attachment, 
as he was a member of an agricultural tribe 
and the property attached was ‘land’ with- 
in the meaning of s. 2 (3), Punjab Alienation 
of Land Act. This was denied by the 


decree-holder who stated that the attached . 


property had been included within the 
municipal limits of Sialkot and that it was 
a building site, surrounded on three sides by 
buildings, and on the fourth by the railway 
line, and that it was not being used, nor had 
it been left for agricultural purposes or pur- 
poses subservient to agriculture. The Sub- 
ordinate Judge placed on the decree-holder 
the onus of proving that the property was 
not ‘land’ as defined in the Act. The only 
evidence produced in the case was that of 
the decree-holder’s Mukhtar on the one side, 
and of the judgment-debtor himself on the 
other. The judgment-debtor admitted that 
for 15 or 16 years the land had not been 
cultivated. He also stated, that he does 
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hot own any other agricultural land. He 
said nothing as to the nature of the adjoin» 
ing properties. In the application for 
execution and the warrant of attachment 
it had been stated that the land was under 
mortgage for Rs. 3,000. No question 
appears to have been put tothe judgment- 
debtor on this point; nor is it clear from 
the record, whether the statement in the 
decree-holder’s application that the area in 
question had been included in the Munici- 
pal limits of Sialkot is correct. 

The learned Judges of the lower Courts, 
in upholding the judgment-debtor's plea 
have been largely impressed by the fact 
that the land was still assesssd to revenue. 
This circumstance, however, will not neces- 
sarily prove that it was “land” as defined 
in s. 2, Punjab Alienation of Land Act : see 
Muhammad Said v. Shaw Nawaz, 60 Ind. 
Cas, 580 (1) and Uttam Chand v. Khodaya 
(2). The learned Judges have also assumed 
that the land was uncultivated for eight 
harvests only. They appear to have over- 
looked the judgment-debtor's admission 
that it had remained uncultivated for 15 
or 16 years. It was accordingly argued by 
the appellant’s Counsel, on the principle 
laid down in Gopi Mal v, Muhammad Yasin, 
78 Ind. Oas, 443 (8), that the attached prop- 
erty was not expempted from attachment. 
There is considerable force in this conten- 
tion. It seems to me, however, that it is 
necessary to make further enquiry on the 
point indicated above. 4 

In my opinion the onus was wrongly 
placed on the decree-holder. It was on the 
judgment-debtor to prove that the property 
was “land” as defined in the Act and theres 
fore exempt from attachment and sale. He 
must be given an opportunity to discharge 
this onus. I accordingly remand the case 
under O. XLI, rr. 25 and 27, to the Junior 
Subordinate Judge, Sialkot, to enable the 
judgment-debtor to produce further evi-° 
dence on the point. The decree holder will 
be allowed to lead evidence in rebuttal, 
The return shall be made within two months, 
Both Counsel have been directed to cause 
their respective clients to appear before the 
Junior Subordinate Judge, Sialkot, on 
April 19, 1937. 

D. 


(1) 60 Ind. Oa 520, 
(2) A IR 1929 Leh. 164;.115 Ind. Cas, 417; 30 P L 


916. 
(3) AIR 1924 Lah. 657; 78 Ind. Oas. 443, 


Case remanded, 
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RANGOON HIGH COURT 
First Civil Appeal No. 126 of 1937 
February 14, 1938 
BAGULEY AND Moszty, JJ. 

A. L, A. OHETTYAR FIRM—Apeg.uant 

versus 
MAUNG PO TAW AND ANOTHER — 
RESPONDENTS 

Burmese Buddhist Law—Partition—Father re- 
marrying—-Orasa son by first wife, if entitled to 
share in estate as existing at time of re-marriage— 
Civil Procedure Code (Act V of 1808), s. 47—Mort- 
gage by father—Suit by son for partition—Sub- 
sequent suit by mortgagee—Decree and purchase of 
property by mortgagee—Partition decree by son— 
Execution—Objection -by mortgagee—Mortgagee held 
came under s. 47 and objection held should be decid- 
ed in execution and not by separate suit. 

A Burmese Buddhist executed a mortgage. 
After the death of his wife and on his re-marriage 
his orasa son by the first wife filed a partition suit. 
Subsequently the mortgagee instituted a suit against 
his mortgagor, got a decree and purchased the 
property himself. Meanwhile the son got a decree in 
his partition suit and appliedfor execution. When 
the Commissioner went on to make tke decision the 
mortgagee objected on the ground that he had pur- 
chased the property. The Court disallowed the 
objection by asking the mortgagee to file another 


suit: 

Held, that the orasa son was entitled to his 
share in the estate as it existed at the time of the 
Te-marriege of his father. Ma Shwe Yu v. Ma Kin 
Nyun (1) and Maung Sein Shwe v. Haung Sein Gyi 
(2), relied on. 

‘ Held, also that by buying the right, title and in- 
terest of the mortgagor through the execution proceed- 

ings arising under the mortgage suit, the mortgages 
` stepped into his shoes and, therefore, became his 
representative. The question arose as between the 
mortgagee and the son as to whetherthe partition 
decree left anything atall to partition as between 
the father andthe son. The mortgagee as the re- 
presentative of the mortgagor was entitled tocome 
in for settlement of this question under s. 47, Civil 
Procedure Oode, and the executing Court should have 
dealt with the matter in its execution proceedings and 
not have referred the mortgagee toa separate suit. 

F.C. A. against the order of the Assis- 
tant District Court, Hanthawaddy, dated 

August 10, 1937. 

- Mr. Basu, for the Appellant. 

Mr. Ba So, for the Respondenta. 

Baguley, J—This caseis really very 
simple. ÙU Khet and his wife Ma Shwe 
were a married couple. Ma Shwe died in 
1927 leaving joint debts and joint proper- 
ties. In 1929 to satisty the joint debts U 
Khet executed a mortgage in favour of the 
A., L. A. Firm. Next year he re-married 
andin 1932 U Khet’s eldest son Po Taw 
filed a suit for a quarter share in the 
estate. Later on the A. L. A. Firm filed -a 
suit for sale of the property mortgaged to 
it, joining Po Taw and the other descend- 
ants of Ma Shwe as legal representatives 
of Ma Shwe to give them a chance of 
redeeming the property. The A. L. A. 
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Firm got a decree, Po Taw having putin ° 
an appearance and then withdrawn from 
the case, and the property was put up 
for sale and the firm bought it. Mean- 
while Po Taw'ssuit fcr a quarter share of 
the estate had been proceeding: the usual 
preliminary decree for accounts had been 
passed and a Commissioner appointed who, 
although he took an account of the proper- 
ties and the mesne profits, ete., completely 
ignored the evidence of debts due by the 
deceased, although evidence was given 
about them anda final decree was passed 
giving Po Taw a one quarter share in the 
assets left by Ma Shwe. No word what- 
ever is said with regard to the debts 
which she left, This of course is entirely 
wrong, 28 an orasa son coudd only geta one 
quarter share in the net estate left by Ma 
Shwe (vide Ma Shwe Yu v. Ma Kin Nyun (1), 
which was approved by the Privy Council 
in Maung Sein Shwe v. Maung Sein Gyi (2). 
as it existed at the time of the re-marriage, 
In due course, PoTaw applied for execution 
of his decree for partition. When the Oom- 
missioner went on the land to make a 
division, the A. L.A Firm filed an applica: 
tion pointing out that they had bought in 
the property left by U Khet in execution 
of their mortgage decree and asking that 
the Inspector of Land Records should 
refrain from making a partition. Po Taw 
objected and the learned Assistant District 
Judge passed the order against which the 
present appeal has been filed. Ths learned 
Judge says: 

“Inthe circumstances of the case it is advisable 
for A. L. A. Firm to file a suit against Po Taw, I 
disallow the objection of the A. L. A. Firm. The 
partition made by the Inspector of Land Records is 
confirmed.” 

The learned Jadgethen passed a formal 
order: “It is ordered that the partition made 
by the Inspector of Land Records be con- 
firmed.” This formal final order does not 
embody the terms of that partition, nor 
has it been engrossed on a stamp paper, 
thereby offending the provisions of the 
Stamp Act, becauseit is an instrument of 
partition as defined by s. 2 of that Act, 
The learned Judge gives no particular 
reason as to why the A. L. A. Firm should 
not come in under s. 47, Civil Procedure 
Oode. Section 47 says: 

“All questions arieing between the parties to the 
suit in which the decree was passed, or their repre 

(1) 7 R 240; 118 Ind. Cas. 630; A I R 1929 Rang. 
155; Ind. Rul. (1929) Rang. 278. 

(2) 13 R 69; 153 Ind. Cas. 679; A I R1935 P O 167; 
62I A 1; 1935 A L R98; 19350 L R94jl B R 
258; 1935 O W N 84; 7R PO118; 68M L J 431; 61 
OLJ5 PO. 
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sentatives, and relating to the execution, discharge or 
satisfaction of the decree, should be determined by 
the Court executing the decree and not by a sepa- 
rate suit.” 

By buying in the right, title and interest 
of U Khet through the execution proceed- 
ings arising under the mortgage suit the 
A. L. A. Firm stepped into the shoes of 
U Khet and therefore became his repre- 
sentative. U Khet is the judgment-debtor 
in Civil Execution No. 16 of 1936, which 
arises from Suit No. 32 of 1932, and the 
question arises as between the A, L. A. 
Firm and Po Taw as to whether the parti- 
tion decree leaves anything at all to parti- 
tion as between U Khet and Po Taw. The 
A. L. A. Firm as the representative of U 
Khet, is entitled to come in for settlement 
of this question under s 47,and the execu- 
ting Court should have dealt with the 
Matter in its execution proceedings and 
not have referred the A.L. A. Firm to a 
separate suit. The appeal is allowed, the 
order dismissing the A. L. A. Firm's 
Petition in the execution proceedings will 
be set aside and the Oourt must go into it 
onits merits and decide in the exe2ution 
proceedings; the respondents to pay the 


costs of the appellant in this “Court, 
Advocate’s fee three gold mohurs. 

Mosely, J.—I agree. 

D. Appeal allowed. 


ee 


__, MADRAS HIGH COURT 

Criminal Revision No. 844 and . Petition 

No. 792 of 1937 

March 28, 1938 

HOoRWILL, J. . 
SHANMUGA PANDARAM—PETITIONER 
Versus 
K. PONNUSWAMI IYER AND otsErs— 
f RESPONDENTS 

Criminal Procedure Code (Act V of 1898), s. 144 
—Adi-Dravidas, rights of, to take out procession 
through locality of caste Hindus—Order under s. 144, 
when can be made. 

There can be no doubt that the Adi-Dravidas 
have a civil right to take a procession along all 
public streets, just as any other persons may have ; 
wheréas the caste residents have no right at all 
to object. Ordinarily those responsible for law and 
order should see that persons exercising their rights 
havé the support of the Police andthe Magistracy ; 
but cases do of course, arise where in the interests 
of public peace, persons should be prevented from 
exercising their rights. If the Adi-Dravidas for 
example are anxious to conduct a procession, not 
to honour Sri Thirvulluvar but in order to irritate 
and annoy the caste residents of those streets, then 


the Magistrate would be justified in placing some ` 


restraint upon their processions; but unless the 
Magistrate is satisfied that the Adi-Dravidas had no 


bora fide desire to do honour to the saint, he should . 
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v71G- 
der ander s. 144, Oriminal Proceditre 
Gee unless th “is quite satisfied, ae there B oe 
s within his power of preveni: 
oer ihe peace, The fact that the Adi-Dravidas 
have been exercising restricted rights in the past 
can berightly taken into account; but it is not in itse. 
a sufficient ground br refusing them protection in 
the exercise of their full rights. set 
Ori. R. from an order of the Additional 
District Magistrate, Tanjore, dated Septem- 
ber 25, 1937. | : 
Mr. A. S. Sivakaminathan, 
tioner. | 4 
Messrs. V. T. Rangaswami Iyengar anc 
K. Ramaswami Iyengar, for the, Respon: 
dents. ` f 
Mr. N. Somasundaram, for the Public 
Prosecutor, for the Orowņ. 


Order.—In 1936 the Adi Dravidas. of 
Peralam began to. conduct processions 10; 
honour of Sri Thiruvaliuvar, to. the annoys, 
ance of the caste residents of: the villages 
On the occasion. to which this criminéil, 
revision case relates, they wished to. take 
@ procession through the four streets „along. 
which the car is taken at the annual car 
festival and through which the caste Hindus, 
onduct their procession. 
S i Nannilam, and the. Addin. 


for the, Peti» 


considered on its merits, as otherwise. the- 
same. situation will arise in subsequent, 
years. There can be no doubt that the Adis 
Dravidas have a civil right to take a pro~- 
cession along all public streets, just a8 
any other persons may have ; whereas the: 
caste residents have no right at all to object. 
Ordinarily those responsible for, law’ and 
order should see that persons exercising 
their rights have the support of the Police 
and the magistracy : but cases do of course 
arise where in the interest of public peage;, 
persons should be prevented from: exercis= 
ing their rights. If the Adi-Dravidas ior 
example are anxious to conduct tuis pro-: 
cession, not to honour Si ‘Phiruvalluvar- 
put in order to jrritate and annoy the caste: 
residents of those streets, then tue Magis- 
trate would be justitied in placing some- 
restraint upon their processions: but unless 
the Magistrate is satisiied that tue Adi- 
Dravidas had no bona fide desire to „do~ 
honour to the saint the snould mot pass an- 


{938 
order under s. 144 unless he is quite satis- 
fied that there is no other means within 
his power of preventing a breach of the 
peace. The fact that the Adi-Dravidas have 
been exercising restricted rights in the 
past was rightly taken into account: but 
it is not in itself a sufficient ground for 
refusing them protection in the exercise of 
their full rights. With these remarks this 
petition is dismissed. 


N.-D. Petition dismissed. 


RANGOON HIGH COURT 
First Oivil Appeal No. 118 of 1937 
January 11, 1938 
BAGULERY AND Mossty, JJ. 

U PO THIN AND otarrs—ApPELLANTs 
versus 
OFFICIAL ASSIGNEE —RESPONDENT. 

Registration Act (XVI of 1908), ss. 17, 49—Agree- 
ment to reduce rate of interest on mortgage not 
‘registered— Admissibility in evidence. 

‘A document reducing the mortgagee’s right to 
receive ‘interest at the rate given affects their “ in- 
terest in immovable property.” The agreement to 
reduce the rate of interest is compulsorily regis- 
trable under s, 17, Registration Act, and where it 
‘is not registered, it cannot ba received in evidence. 
Maung Ba Kyaw v. Nanigram Jaganath (1), Tika 
Ram v. Deputy Commissioner of Bara Banki (2), 
Abdullah Khanv. Basharat Husain (3) and Sadar- 
ud-din Ahmed v. Chajju (4), discussed. 

F. O. A. against the decree of the District 
Court, Myaungmya, in O. S. No. 10 of 1935. 

Mr. ‘Doctor, for the Appellant. 

Mr. Janganathan, for the Respondent. 

‘Baguley, J.—This appeal arises out of 
& suit brought on a mortgage by the Offi- 
cial Assignee as Receiver in insolvency of 
thé estate of V. E. R.M. V. Ramanathan 
Chettyar. The mortgage was created by 
a registered deed. Defendants Nos.. 1 and 2 
put in an evasive défence to the effect 
that they had not borrowed Rs. 15,000 and 
they dénied the validity of the registration 
and ‘its attestation. Asa matter of fact, the 
Rs. 15,000 was the balance of the purchas 
money of certain land. The written state- 
ments of the remaining defendants admits 
éxecution of the mortgage deed, but pleads 
certain payments and also an agreement 
that the rate of interest was reduced from 
the figure Rs. 10-10-0 per cent mentioned 
in the mortgage deed to annas. 12 per cent. 
They prayed that a decree far Rs. 8,337-8-0 
might be passed instead of for the 
Rs. 24,000 claimed. Issues’ were framed 
with regard tothe attestation and registra- 
tion of the mortgage deed, with regard to 
the payments alleged to have been made 
by the deféndants and denied by the plain- 
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tiff, and with regard to the rate of interest 
for which the defendants were liable. The 
learned Judge found against the defen- 
dants on all points: hence the present 
appeal. 

The points argued in the appeal were 
with regard to the fact of the payments 
alleged by the defendants and with regard 
to the agreement said to have been made by 
the mortgagee to reduce the rate of inte- 
rest. No other points were argued before 
us. The question of the payments alleged 
is, of course, purely a matter of fact, the 
burden of proving the payments lying upon 
the defendants and a very heavy burden lay 
upon them in view of the fact that they 
produced no account books, no receipts for 
any payments and no endorsements on any 
documents. All that is produced is one 
small diary book with many blank pages 
and a few figures dotted here and there 
about it. This book has no probative value 
of any kind whatsoever. (His Lordship 
then examined the oral evidence and came 
to the conclusion that the defendants had 
not proved the payments. The judgment 
then proceeded). Turning now to the more 
interesting part of the case, the defence 
produced Ex. 2, an unregistered document 
on & One rupee stamp paper, which sets 


. out that the five debtors had borrowed 


Rs. 15,000 from the V. E. R. M. V. firm 
under registered deed and had failed to 
pay any interest and in consequence of that 
the creditor agreed and received Rs. 2,250 
in full satisfaction of the interest due up 
to the date of the document and from that 
date forward interest to be at the rate of 
annas 12 per cent. per month, Rs. 7,500, and 
interest due thereon at the rate of 12 annas 
per cent. per mensem to be re-paid in Tagu, 
1295, as first instalment and the remajne 
ing Rs. 7,500 and interest due thereon to 
be paid in Tagu, 1296. It was also agreed, 
should there be any breach of the above 
terms, that the creditor may take steps to 
recover the principal and interest due, 
which he was entitled to enjoy. 
On this agreement a case is sought to be 
made out that the interest due on the 
mortgage was reduced to 12 annas 
per cent. per month. It is agreement in 
writing, but not registered. The trial 
Judge, following Maung Ba Kyaw v. 
Nanigram Jagennath (1), held that the 
agreement was inadmissible in evidence 
owing to lack of registration. This is a 
Single Judge ruling and, therefore, not bind- 

(1j 13 R 22; 154 Ind. Oas, 189; A I R1934 Rang. 316; 
7 R Rang, 272. 
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ång upon us, and it was arguéd that the 
authorities relied upon in that ruling do 
nct support it. In the ruling, the authorities 
are not analyzed. The facts in that case 
were that a suit was brought for interest 
on a registered mortgage deed, the defen- 
dants pleaded a verbal agreement subse- 
quent to the date of the mortgage, by which 
the time for repayment was extended and 
a certain mode of re payment was agreed 
-upon. The judgment gces on: 

“On behalf of. the applicants it is urged that, 
because this agreement was not by a registered 
document, evidence thereof is inadmissible and it 
cannot be proved, and this contention must, in my 
opinion, prevail.” 

The authorities named in support thereof 
are Tika Ram v. Deputy Commissioner of 
Bara Banki (2), Abdullah Khan v. Basharat 
Husain (3) and Sadarud Din Ahmed v. 
Chajju (4). Dealing with these cases 
seriatim, I note that in Tika Ram v. 
Deputy Commissioner of Bara Banki (2) the 
suit dealt with certain mortgages which 
had been created by registered deeds, the 
deeds stating that interest was to be 
15 per cent. per annum, and in each case 
the borrower gave an unregistered written 
promise to pay 6 per cent. more. It was 
held that these unregistered ‘written 
promises could not be proved in evidence 
because they varied the terms of the 
registered document, and if admitted, would 
make the mortgage really carry interest at 
21 per cent. This case is not one like 
Maung Ba Kyaw v. Nanigram Jaganath (1), 
where asubsequent agreement was sought 
to be proved. Abdullah Khan v. Basharat 
Husain (3) was a case in which there was 
a registered mortgage which provided that 
the mortgagee should be entitled to the 
profits of the mortgaged property in lieu 
of interest. In other words, the mortgage 
was a usufructuary mortgage. Four days 
after the mortgage had been executed, the 
mortgagee leased the property back to the 
mortgagor at an annual rent of Rs. 4,200 
which happened to be 6 per cent. on the 
amount of the mortgage money. The mort- 
gagor sought to prove tbat the mortgage 
was really one carrying interest at six per 
cent. and was not a usufructuary mortgage 
at all. It was held that the express and 
unambiguous stipulation could not be varied 
or contradicted by reference to preliminary 
ae 26 O 707; 261 A 97; 7 Sar. 520;30 W N 573 


(P 0). 

(3) 35 A 4£; 17 Ind, Cas. 737; 401 A 31;170W 
223; 13 M LT 189; (1913) M W N131;170 LJ A 
ma LR 432; 25ML 91 (P 0). f 

, 1 Ind. Cas. 558; 5 A ; 
rob of 3 LJ 717,AWN 
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negotiations, and it was also held that a 
written unregistered agreement made after 
the mortgagor had given up possession 
under the lease by the mortgagee as to the 
mode in which the rents and profits were 
to be dealt with was inadmissible in evi- 
dence. This case is also not quite the same 
as the Rangoon case cited, because it really 
sought to put in evidence that the original 
mortgage had not been as set out in the 
original mortgage deed. 

Sadar-ud-Din Ahmed v. Chajju (4) is a 
Full Bench ruling of the Allahabad High 
Court. In this case a registered mortgage 
was executed for aterm of 25 years.. After 
registration had been compulsorily effected, 
the mortgagees applied for a mutation of 
names and an outsider objected, claiming 
a share in the mortgaged property. Finally, 
some settlement was arrived at and the 
Revenue Authorities allowed mutation of 
names. Lees than 25 years from the date 
of the mortgage, the mortgagor sought to 
yedeem it, and set up a compromise which 
had been arrived at during the mutation 
proceedings, whereby the third party þe- 
came a mortgagor, his interest was mort- 
gaged, and an alteration was made in 
regard to the terms on which redemption 
would be allowed. It was held that this 
compromise could not aifect, modify .or 
alter in any way the terms of the registered 
mortgage. This case is more in line with 
abe Ba Kyaw v. Nanigram Jaganath 
1). 


In my opinion, however, the matter can 
really be settled from first principles and 
the actual wording of the Statute. Sec- 
tion 17 (1) (b), Registration Act, says that 
among other documents which have got to 
be registered are 

“other non-testamentary instruments which purport 
or operate, to create, declare, assign, limit, or ex- 
tinguish, whether in present or in future, any right, 
title, or interest, whether vested or contingent, of 
the value of Rs. 100 and upwards, to or in immov- 
able property ;” | 
and unless sucha document is registered 
under s. 49, Registration Act, it will not 
affect any immovable property or confer . 
any such power. When the V. E. R. M. V. 
firm got their mortgage executed and regis- 


| tered, they got an interest in immovable 


property, and one part of that interest was 
the right to receive interest at Re. 1-8-0 
per cent. The word “interest” here is used 
in two senses but this is unavoidable. Any 
document which reduced their right to 
receive interest at the rate given affects 
their “interest in immovable property”. The 
agreemeiit to reduce the rate.of interest 
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was compulsorily registrable under s. 17; 
and not having been registered, it cannot 
be received in evidence. For these reasons 
I think that the decision of the trial Court 
was quite correct and I would dismiss this 
appeal with costs. 
Mosely, J.—I agree. 
D. Appeal dismissed. 


_ LAHORE HIGH COURT 
First Civil Appeal No. 15 of 1937 
January 14, 1938 
ADDISON AND ABDUL RASHID, JJ, 
Musammat MUBARAK JAN—PLAINTIRE 
— APPBLLANT. 
versus 
Musammat TAJ BEGAM AND oragrs— 
DEPENDANTS—RESPONDENTS 

Mussalman Wakf Validating Act (VI of 1913), 
s. 3—Bgrpression “which in all other respects is in 
accordance with provisions of Mussalman Law”, 
refers to law of w as governed by Mussalman 
Law—Wakt in favour of some members of family 
or some children or descendants to the exclusion of 
others—V alidity. $ 

The words, ‘which in all other respects is in ac- 
cordance with the provisions of Mussalman Law’ in 
s, 3, Mussalman Wakf Validating Act, do not refer 
to the law of inheritance but the law of wakfs as 
governed by Mussalman Law. 

The expression ‘family, children and descendants’ 
in ol (a), s. 3, of the Act do not mean the family 
or children or descendants asa class but may mean 
only some persons of a particular class and under 
the Muhammadan Law a valid wakf can be created 
in favour only of some members of the family or 
some of the children or descendants, whether malea 
or females, and to the exclusion of others, Abdul 
Nabi Kartmdino v, Mugharali Nur Mahomed (1), 
followed, Musharraf Begam v. Stkandru Jahan 
Begam (2), relied on. 


F.C. A. from the decree of the Addi- 
tional Sub-Judge, First Olass, Lahore, dated 
November 17, 1936. 

Messrs. Vishnu Datta and Mohammad 
Amin (Sheikh), for the Appellant. 

Malik Mohammad Amin, for the Res- 
pondents. 

Addison, J.—The following pedigree 
table is necessary : 


Musammat Taj=Rahmat Ali=Musammat Wuszir 


Begum, defend- Khan Begum, de- 
ant No.1 ceased 
| | 
Musammat Rahat Musammat Mubarak 
Jan daughter Jan, plaintiff, 
deceased 








f | 
Musammat Daisy Qamar Sultan 


po a {defendant 
endan 
Ne 2) No. 3) 
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Rahmat Ali Khan executed a wakf-alal- 
aulad on July 29, 1931, under which he 
was himself the first beneficiary, then his 
wife Taj Begum, defendant No. 1, then his 
two grandchildren, Daisy, Dilara and Qamar 
Sultan, after which the property was to go 
to Anjuman Hamayat Islam. Rahmat Ali 
Khan has since died. Mubarak Jan, his 
second daughter, has challenged the wakf 
‘and has claimed that she is entitled ay heir 
to seven-eighths of the house. The suit has 
been dismissed and she has appealed. The 
short point in the appeal is whether the 
wakf is valid. It was contended that as it 
was against the Muhammadan Law of in- 
heritance and the principal heir had been 
excluded, jt was illegal according to Muham- 
madan Law. The section relied upon is 
s. 3, Mussalman Wakf Validating Act (VI of 
1913), which runs as follows :— 

“Tt shall be lawful for any person professing the 
Mussalman faith to create a wakf which in all 
other respects is in accordance with the provisions 
of Mussalman Law, for the following among other 
purposes: (a) for the maintenance and support 
wholly or partially of his family, children or des- 
cendants; and (b) where the person creating a wakf 
is a Hanafi Mussalman, also for his pown main- 
tenance and support during his lifetime or for the 
payment of his debts out of the rents and profits 
of the property dedicated : 

Provided that the ultimate benefit is in such 
cages expressly or impliedly reserved for the poor 
or for any other purpose recognized by the Mussal- 
man Law asa religious, pious Or charitable purpose 
of a permanent character.” 

It is clear, however, that the words ‘which 
in all other respects is in accordance with 
the provisions of Mussalman Law, do not 
refer to the law of inheritance but the law 
of wakfs as governed by Mussalman Law. 
Further, sub-cl. (a) allows a wakf for the 
maintenance and support wholly or partially 
of his family, children or descendants, and it 
has been held by a Division Bench of the 
Sind Judicial Commissioners Court in 
Abdul Nabi Karimdino v. Mazharali Nur 
Mahomed 125 Ind. Cas. 33 (1), that the ex- 
pression ‘family, children and descendants’ 
in cl. (a), 8.3, Mussalman Wakf Validating 
Act, do not mean the family or children or 
descendants as a class but may mean only 
some persons of a particular class and that 
under the Muhammadan Law a valid wakf 
can be created in favour only of some mem- 
bers of the family or some of the children 
or descendants, whether males or females, 
and to the exclusion of others. This autho- 
rity ison all fours with the present case 
while it may further be pointed out that in 
a Division Bench case, Musharraf Begam 


(1) 125 Ind. Oas. 33; A IR 1930 Sind 318; 258 L 
R 39; Ind. Rul, (1930) Sind 145. 
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v. Sikandru Jahan Begam (2), two widows 
,received most inadequate benefits while 
both daughters were entirely neglected ex- 
cept that one daughter was to receive 
for her life, after her mother's death, the 
scanty allowance payable to her mother in 
the first instance. That therefore is another 
instance of exclusion of some of the des- 
cendants. There is no question that the 
wakf is valid; in fact in the present case it 
goes completely tothe Anjuman Hamayat 
Islam after the death of the two grand- 
children. There is no force in this appeal 
which we dismiss but we make no order as 
to costs here. The appeal has been pre- 
ferred in forma pauperis and accordingly 
the plaintiff is hereby ordered to pay the 
court-fees, which would have been paid by 
her if she had not been permitted to sue as 
a pauper. A copy of the decree should be 
fowarded to the Collector. Apparently the 
trial Judge did not make a similar order in 
the suit but Government under O. XX XIII, 
r. 12, Civil Procedure Code, can apply to the 
Court at any time to have the order made. 
ppeal dismissed. 


D. A 
(2) AI R 1928 All, 516; 111 Ind, Cas. 583; 51A 40; 
26 ALJ 1180. a ee are a 


MADRAS HIGH COURT 
Civil Revision Petition No. 902 of 1937 
September 7, 1937 


Horwitz, J. 
MOHAMMAD MOHIDEEN NACHIAR 
AND OTAERS—PETITIONERS 


versus 
MUHAMMAD NAINA MARACAIR 
AND OTHERS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), Sch. II, 
para, 18—Provisions are mandatory—Petition for 
stay, three years after suit and at instance of 
Court— Para. 18, if complied with—Agreement to 
arbitrate, if by itself stay of suit—Stay under 
para. 18, should not be “ sine die.” 

The wording of para. 18, Sch. II, as well as of s. 22, 
Givil Procedure Code, is clearly mandatory. Courts 
cannot treat some laws of the Legislature as being 
Jess binding on them than others. 

Where at the instance of the Oourt a petition for 
stay is filed after three yearsfrom the filing of the 
suit and after the framing of the issues, the pro- 
visions of para. 18 of Sch. II cannot be said to 
have been complied with. Behari Lal Kanhaya 
Lal v. Oficial Receiver, Lahore (2) and Shiv Datt v. 
Moti Rem (3), relied on. 

As para. 18 of Sch. II itself shows, an agreement 
to arbitrate does not operate as a stay of suit. 

The Court ought not torenounce its powers and 
its duties in the disposing of a suit; it is bound 
to exercise as much control as it can over the pro- 
ceedings before the arbitrator. It is the duty of the 
Court to gee that the parties do not delay the dis- 
posal of the arbitration proceedings, and to see that 
585 far as possible, they prosecute those proceedings, 
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Where it adjourns a case under para. 18, Sch. i, f 
the proper order to pass is not “ adjourned sine 
die.” 


O.R. P. from an order of the District 
Court, South Arcot, dated May 1, 1937. 

Messrs. S. T. Srinivasagopalachariar and 
T, D. Srinivasachariar, for the Petitioners. 

Messrs. K. S. Krishnaswamy Iyengar and 
S. K. Ahmad Meeran, for the Respondents. 

Order.—The defendants in their written 
statement in this suit raised various defen- 
ces and one of them was that the 
plaintiffs had agreed to submit their case 
to arbitration. Various issues were framed, 
one of which was whether the Court had 
jurisdiction. That issue and another were 
heard nearly three years later ; and on the 
last day of arguments on these issues the 
Court drew the attention of the Vakil for. 
the defendants tothe fact that he should, 
under para. 18, Sch. II, Civil Procedure 
Code, have put in an application for a stay. 
The defendants’ Vakil acted on this and 
filed a petition ; but even then, the petition 
did not contain some of the necessary ele- 
ments and it hadto be amended. Orders 
were then passed granting stay of the suit 
to permit the parties having recourse to 
arbitration. In the first instance, a stay 
for six months was granted and later the 
suit was adjourned sine die. An appeal 
was filed to the District Court, which upheld 
the orders of the Subordinate Judge. In 
revision it isurged that the Subordinate 
Judge acted illegally in granting stay at 
such a late stage of the proceedings ; for 
the provision of para. 18, Sch. Il, like 
those of s. 22, Civil Procedure Code, re- 
quires an application at the earliest POS“. 
sible opportunity or at or before the fram- 
ing of issues if stay is to be granted. 

The Courts below seem to be of opinion 
that this objection of the plaintiffs was a 
highly technical one and one that should 
not be allowed to prevail. Certain cases 
were quoted before them ; but they came to 
the conclusion that although there was no 
ambiguity in the language of para. 18, 
Sch. II, yet it did not appear probable that 
para. 18 intended to lay down any rigid rule. 
Reference was made to Dinabandu Jana 
v. Durga Prasad Jana (1), where it was 
only in the High Court in appeal that an 
objection was raised that no application 
for stay had been put in. In that case, 
not only had ore side failed to put in an . 
application for stay, but the other side 
had failed to take any objection tothe pro- 


(1) 46 O 1041; 51 Ind. Oas, 80; A I R 1919 Oal. 479; 
23 Ó W N 716; 29 O L J 399. 
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ceedings on that ground; and so the Cal: 
cutta High Court thought that the best 
procedure to adopt was to remand the suit 
to the stage of framing issues, so that the 
trial Court could consider the merits of an 
application for stay. I do not think there is 
anything in this case which suggests that 
the learned Judges of the Calcutta High 
Court who heard that appeal thought that 
the provisions of para. 18, Sch. II, were 
not mandatory. The wording of para. 18, 
as wellasofs. 22, Civil Procedure Code, 
is clearly mandatory and if any authority 
were needed for that position, it is found in 
Beharilal Kanhaya Lal v, Official Receiver, 
Lahore (2) and Shiv Datt v. Moti Ram (3). 
The suit was filed in August 1933, and 
issues were fremed on December 5, 1933. 
The petition for stay, far from being filed 
at the earliest opportunity was put in only 
at the instance of the Court on September 
11, 1936. It cannot, therefore, be said that 
the provisions of para, 18, Sch. II, were 
complied with; and I think the lower 
Courts were wrong in treating the provisions 
of this paragraph so lightly. It is clearly 
beyond the powers of a Court to treat some 
laws of the Legislature as being less bind- 
ing on them than others. It is, however, 
argued that although the defendants did 
not put ina regular petition for stay, para. 6 
of the written statement is tantamount to 
an application for stay. Paragraph 6 runs 
as follows : 

“This defendant submits thatthe suit is barred 
by Art. 14 of.the agreement of partnership, whereby 
all the parties are bound to appoint arbitrators 
in accordance with Art. 119, Civil Procedure Code, 
in force at Padangfor the purpose of settling the 
accounts and distributing the shares. This defend- 
ant specifically called upon the plaintifis to act in 
accordance with the said provision and not to rush 
to Oourt with a suit for accounts. The said clause 
is further evidence of the intention ofthe parties to 
be bound only by the authority and jurisdiction of 
the Oourts at Padang.” 

Clearly, this paragraph was intended to 
be cne of the many defences set up by the 
defendants to the plaintiffs suit and the 
final prayer was that the suit shonld be 
dismissed. Paragraph 6 cannot, therefore, 
in itself be interpreted as an application 
for stay. It is, however, possible-to argue 
that if this defence were accepted, the Court 
could not go on with the suit, but would 
be obliged, if itthought that the matter 
should be referred to arbitration because 
the parties had contracted to do so, to stay f 


4 (2) A IR 1925 Lah. 175; 78 Ind. Oas, 608; 1 Lah, 
as. . 
Fa AIR 1925 Lah’ 322; 88 Ind. Oas. 531; 26 PL R 
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the suit ; and that although no application e 
for stay was speciically made, yet the con- 
sequence of this defence was that the suit 
should be stayed. This argument was one 
that ought not, I think, to be accepted ; for, 
upon the filing of a suit, the power of the 
parties to refer the maiter to arbitration 
ends; and as para. 18 of Sch. II, itself 
shows as agreement to arbitrate does not 
operate as a stay of suit. Nevertheless 
sitting in revision, I am reluctant to inter- 
fere, because substantial justice has been 
done by the Courts. It seems eminently 
desirable that as the parties had contracted 
to arbitrate, they should be compelled to do 
so. The plaintiffs filed no reply to the 
written statement of the defendants; and 
until the situation had been cleared by 
arguments on the preliminary issues and 
by adecision by the Court on those points, 
it was not easy to say what the next step 
in the proceedings for the disposal of the 
dispute between the parties was to be. 

I cannot, however, agree with the learn- 
ed Subordinate Judge that the proper order 
to pass is ‘adjourned sine die’. Clearly the 
Court ought not to renounce its powers 
and its duties in the disposing of the suit ; 
and it is bound to exercise as much cone 
trol asit can over the proceedings before 
the arbitrator. It is the duty of the Court to 
see that the parties do not delay the dispo- 
sal of the arbitration proceedings and to 
see that as far as possible, they progecute 
those proceedings. I would, therefore, modi- 
fy the order of the Subordinate Judge by 
granting an adjournment for one year from 
the last order of adjournment instead of 
sine die. It willthen be open tothe Sub- 
ordinate Judge to adjourn the case to 
such further date as hethinks necessary, if 
the parties have done all that they could 
to further the disposal of their dispute be- 
fore the arbitration tribunal. Although the 
Courts below have not done any injustice 
to the parties, they have passed an order 
which is technically wrong. I, therefore, 
order both sides to bear their own costs 
in regard to this petition for stay in all 
three Courts. 


Ned. Order modified. 
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_ RANGOON HIGH COURT 
First Civil Appeal No, 42 of 1937 
December 14, 1937 
MOSELY AND Donkey, JJ. 
BHIMBAI MORARJI & Co.—AppELLANts 
versus 
HARGOVIND MOHANLAL FIRM 
AND OTHERS — RESPONDENTS 
Civil Procedure Code (Act V of 1908), 0. XXVI— 
Court, if can refer to Commissioner for accounts an 
issue as to whether there was mutual, open and 
current account between partiesa—Limitation Act (IK 
of 1908), Sch. I, Art. 85 — Mutual accounts—What 
constitutes—Account showing for asuficient length of 
time re-payments by defendant to plaintiff in reduction 
of indebtedness—Account held not mutual. 


A Court cannot refer an issue as to whether there 
‘was a mutual, open and current account between the 
parties for decision to a Oommisgioner of accounts. 
The procedure is clearly unauthorized by O. XXVI, 
Oivil Procedure Code. What should be referred to 
the Commissioner is an enquiry into thenature and 
course of the dealings and the amount, if any, due. 
The further question, whether the dealings proved 
constituted in law a mutual account, is an inference 
to be drawn from the facts, and, therefore, a question 
of law, and cannot, therefore, be referred to the Com- 
missioner. 


To constitute a mutual account, there must be trans- 
actions on each side creating independent obligations 
on the other, and not merely transactions which 
create obligations on the one side, those on the other 
being merely complete or partial discharges of such 
obligations. The test of mutuality is that the deal- 
ings between the parties should be such that the 
balance is sometimes in favour of one party and 
sometimes in favour of the other. Ifthe balance is 
always in favour of one party in the very nature of 
the transactions, then the case is one in which there 
are not separate mutual dealings. On the other 
hand the mere fact that the defendants have been 
debtors throughout does notshow that the accounts 
were not mutual; whether an account is mutual or 
not, dependsupon the nature of the dealings between 
the parties. It is sufficient for an account to be 
mutual if the dealings are such that the balance 
might have been in favour of either party; it is not 
essential that the balance: should in fact have been 
in favour of the defendants at some stage. Article 85, 
Limitation Act, applies wherethe nature of the busi- 
ness between the parties is such as to give rise to 
reciprocal demands, that is to say, where the dealings 
are such that sometime the balance is in favour of one 
party and sometimes in favour of the other. While 
the criterion of a shifting balance isnot conclusive 
to show that an account did not start as, or did not 
continue as, a mutual one, yet where an account has 
started asa mutual one, and thereafter one side is 
always indebted to the other and the course of deal- 
ings between the parties consists merely of partial 
re-payments of that indebtedness and incidental and 
passing small transactions creating independent 
obligations on one side, but insignificant in account, 
and never such as would by their nature be likely to 
result in that party being able tobe in a position to 
make a demand on the other, then, the account ceases 
to retain its character of mutuality, 


Therefore an account between the parties for a 
sufficient length of time merely showing re-payments 
on account by defendant tothe plaintiff to reduce in- 
debtedness, 1s not a mutual account at all. Rama- 
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swamy Chettyar v. M. S. M. Chettyar Firm (1), Bengal 
Burma Trading Co. v. Burma Loan Bank (2) and 
Satappa.v. Annappea (3), relied on. 

. ©. A. against the decree of the 
Dinero Court, Amherst, dated March 2, 
1937. 

Mr. Anklesaria, for the Appellants. 
Mr. Rafi, for the Respondents. 


Mosely, J.—In the suit under appeal 
instituted on March 14, 1936, the plain- 
tiff appellants, Bhimbai Morarji and Com- 
pany by their managing partner B. Morarji, 
sued the firm of Hargovind Mohanlal 
which appears to have been dissolved in 
1935, and three partners in that firm, 
Hargovind Dullabdass, Mohanlal Mathur- 
das and one other, for Rs. 8,100, the 
b lance due after waiving some Rs. 2,560 
cr more, on what the plaintiffs said was a 
mutual, open and current account which 
has started on November 7, 1916. The 
defendants in their written statement said 
that they commenced dealing on the date 
in questicn with the plaintiff firm and 
dealt in partnership in teak timber. They 
went on to say (para. 3) that their late 
firm continued dealings with the plaintiffs 
on the basis of “an account" up to July 
22, 1935, the course of dealings between 
the parties being that the defendants gene- 
rally borrowed further sums from the 
plaintiffs and from time to time made 
payments, and that they were given credit 
for any brokerage earned by them, ete, 
They said, para. 10, that there was never an 
Open, mutual and current account between 
them and the plaintiffs at least as from 
the end of Samvat 1978: of the Gujarati 
Era equivalent to 1921-22, and that from 
then on, the transactions merely represent- 
ed the amount previously due to the plain- 
tiffs and their re-payments on account and 
to interest due. Two issues were framed: 
(1) as to whether there was a mutual, open 
ana current account between the parties, 
and (2) if so, how much was due to the 
plaintiffs. 

The trial Court took the course of refer- 
ring both these questions to a Commissioner 
for accounts. This procedure is clearly un- 
authcrized by O. XXVI, Civil Procedure 
Code. What could have been referred to 
the Commissioner was an enquiry into the 
nature end eourse of the dealings and the 
amount, if any, due. The further question, 
. whether the dealings proved constituted in 
law a mutual account, is an inference to 
be drawn from the fact, and therefore a 
question of law. However, the parties con- 
sented throughout to the course’taken. The 
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Commissioner reported that the account was 
a mutual, open and current account and 
that the amount claimed by the plaintiffs 
was due from the defendants. Both parties 
submitted accounts tohim: the plaintiffs’ 
accounts were filed with the plaint and the 
defendante’ with the written statement. The 
Commissioner proceeded further to examine 
evidence tendered by the plaintiffs as to their 
accounts. The defendants did not adduce 
any evidence before the Commissioner bar- 
ting that of the accounts. The trial Oourt 
found (in my opinion wrongly) that the 
account was not an open one, and (in my 
opinion rightly) that the account was not 
a mutual one. From this finding, the plain- 
tiffs have now appealed. It is contended on 
behelf of the plaintiffs-appellants that an 
account which has once started as a mutual 
account does not cease to retain its charac- 


ter of mutuality until that is abrogated by ` 


a settlement or agreement between the 
parties. The learned Advocate, however, had 
in the course of the argument to abandon 
this contention and admit that an account 
which once started as a mutual account 
could cease to be mutual account ipso facto 
by the conduct of the parties and the 
actual cessation of any mutuality in the 
course of their dealings. The trial Court 
dismissed the suit as barred by limitation. 
- The article of limitation applicable to this 
suit is Art. 85, which reads: 

“For the balance due on a mutual, open and 


current account, where there have been reciprocal 
demands between the parties.” 


The limitation fixed is three years from 
the close of the year in which the last 
item admitted or proved is entered in the 
account, such year to be computed asin the 
account. It may beadded that the “year” is 
the year according to which accounts were 
kept. between the parties, that is tosay in 
this case the Gujarati year which ends some 
time either in October or in November of 
our calendar year. [I do not propose in this 
judgment to go into the numerous autho- 
tities in England and in Indiaon the sub- 
ject of mutual accounts, many of which 
have been recently dealt with in Rama- 
swamy Chettyar v. M. S. M. Chettyar 
Firm (1) and in Bengal Burma Trading 
Co. v. Burma Loan Bank (2). The judg- 
ments in those cases, as it happens, were 
by my brothers Dunkley, andemyself. The 
plaintifis, of course. based their claim in suit 
on the accounts filed by them evincing. 

(1) 1937 Rang. 240; 166 Ind. Cas, 134; A I R 1936 
Rang. 495; 9 R Rang. 238 


(2) 1937 Rang. 254; 172. Ind, Oas. 837; A IR 1937 
Rang. 340; 10 R Rang. 278, 
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that claim. Looking through these accounts « 
I should find considerable difficulty myself 
in holding that there was any real mutuality 
in the accounts after the very first year in 
which they were opened. This first year 
deals with two kinds of transactions in 
which large suma were paid by one firm to 
the other. It would appear that the plain- 
tiffs were financing -shipments of timber to 
Bombay, which timber was bought in 
partnership with the defendants This 
year’s accounts close with a credit in favour 
of the defendant firm of over Rs, 6,000. 
That credit was more than extinguished 
the next year, 1917-18, by a payment in 
favour of the defendants of Rs. 15,000 
which left them in debt to the plaintiff 
firm to the tune of over Rs. 9,000, and the 
defendant firm continued to be largely in 
debt to the plaintiff firm from that day on. 

To constitute a mutual account, there 
must be transactions on each side creating 
independent obligation on the other, and 
not merely transactions which create obli- 
gations on the one side, those on the other 
being merely complete or partial discharges 
of such obligations. It has often been said 
that the test of mutuality is that the dealings 
between the parties should be such that 
the balance is sometimes in favour of one 
party and sometimes in favour of the other. 
lf the balance is always in favour of one 
party in the very nature of the transactions, 
then the case is one in which there are not 
separate mutual dealings. On the other hand 
it has been said—and said, I think, consis- 
tently by the Bombay High Court, for 
example in Satappa V. Annappa (3) at 
p. 184*—that the mere fact that the defen- 
dants have been debtors throughout does 
not show that the accounts were not mutual: 
whether an account is mutual or not depends 
upon the nature of the dealings between the 
parties. Itis sufficient for an account to be 
mutual if the dealings are such that tie 
balance might have been in favour of either 
pirly, it is not essential that the balance 
should in fact have been in favour of the 
defendants at some stage. Then again, it 
has been said that the Article applies where 
the nature of the business between the 
parties is such as to give rise to reciprocal 
demands, that is to say, where the dealings 
are such that sometimes the balance js in 
favour of one party and sometimes in 
favour of the other. 

While the criterion of a shifting balance 

(3) 47 B 128; 76 Ind Cas. 115; A IR 1923 B 
24 Bom. L R 1284. 
s Page of 47 BAHAN 
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is not conclusive to shov that an account 
did not start as, or did not continue as, a 
mutual one, yet where an account has 
started as a mutual one, and thereafter one 
side is always indebted to the other and 
the course of dealings between the parties 
consists merely of partial re-payments of that 
indebtedness and incidental and passing 
small transactions creating independent 
obligations on one side, but insignificant 
in account, and never such as would by 
their nature be likely to result in that 
party being able to be in a position to make 
a demand on the other, then, in my opinion, 
the account ceases to retain its character 
of mutuality. The present case, however 
is, I think, far simpler, for there can be no 
doubt—and it is not disputed now—that 
if the accounts between the parties for a 
sufficient length of time merely show re- 
payments on account by the defendants to 
the plaintiffs to reduce their indebtedness, 
then it cannot be said that the account 
continues to bea mutual one at all. (The 
judgment then discussed the evidence and 
proceeded). I fail entirely tosee how when 
a request for payment is not made, and 
must be presumed to have been waived as 
a trifling sum not worth claiming, (for 
there is no evidence whatever nor is it even 
claimed by the plaintiffs that the defen- 
dants intimated in any way their intention 
to them to claim this sum or credit of 
this sum in their books), the plaintiffs 
can of their own volition create an element 
of mutuality in accounts, which have long 
ceased, probably for nine or more yenrs 
andin any case certainly for four or more 
years, to bear the cha acter of mutuality, 
merely by making ar entry in their ac- 
counts at the close 0: the year obviously 
for the purpose of creating a “mutual” 
transaction For another reason, too, I should 
hold that such a transaction must be 
ignored on the doctrine thatit is merely 
a passing and incidental one, just as it has 
frequently been held that a passing and 
incidental overpayment of an overdraft by 
a customer of a bank to the bank does not 
constitute a loan to the bank, or ipso facto 
make the deslings between the bank and 
customer mutual. 

J think it will be useful here to give as 
illustration of what I mean a reductio ad 
absurdum. This sum of Ks. 9-9-0 is, of 
course, trivial in comparison tothe amount 
of the sum claimed by the plaintiffs as due 
“to them. Let us take a sum a little less, 
and imagine that the plaintiffs had sent a 
letter understamped to the defendants at 
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Moulmein and that the defendants had to 
pay an anna or two postage on that-letter: 
the defendants made no claim on the plain- 
tifs for payment in cash of that anna or 
two, nor even indicated in the course of 
business to the plaintiffs that they desired 
to be credited that sumof an anna or two 
in the accounts, but the defendants’ clerk 
accidentally met the plaintiffs in Rangoon 
and mentioned it to them, and then the 
plaintifis of their own volition and without 
consulting the defendants credit the defen- 
dants in their account the sum of one or two 
annas for postage underpaid; [ do not think 
it could conceivably be said in this case 
that such sn entry made by the plaintiffs 
could restore to the accounts the element 
of mutuality which it had lost, andI think 
that argument equally applies to the item 
of Rs. 9-9-0 now in question. For these 
reasons I am of the opinion that the Dis- 
trict Court was right in dismissing the 
plaintiffs’. suit, and this appeal will be dis- 
missed with costs. 

Dunkley, J.—I agree. At the end of 
October 1925, the plaintiff-appellant ex- 
pressed his intention of closing the account 
with the defendant firm by sending a 
notice demanding payment of the balance 
due in cash or in the form of a promissory, 
note, and ucless mutuality was restor- 
ed by subsequent transactions, the account ` 
would cease to be mutual from that date, 
After that date there are in the accounts 
no items which could by any ‘stretch of 
imagination be called mutual items except 
a few very small items which, although 
they may possibly have created indepen- 
dent obligations, fall within the category 
mentioned by my learned brother, namely 
that they were of such a minor character 
that there was no possibility of the account 
ever reaching that state in which the 
defendant firm might have a reciprocal 
demand against the plaintiff. 


D. Appeal dismissed. 





BOMBAY HIGH COURT 
Oriminal Reference No. 175 of 1937 
February 18, 1938 
N. J. Wapta AND DIVATIA, JJ. 
EMPEROR— Prosgovtor 


versus 
TRIMBAK DAMODAR HERLEKAR 
AND ANOTHER— AGOUSED. 

Criminal Procedure Code (Act V of 1898), s. 341— 
Section applies only to deaf and dumb accused— 
One out of two accused though not insane unable to 
understand proceedings—Proceédings of both, if can 
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be referred to High Court—Power of High Court 
to pass order regarding accused able to understand 
proceedings. 

Section 341, Criminal Procedure ode, clearly 
applies only to the case ofan accused who is deaf 
and dumb. The proceedings to be forwarded to the 
High’ Court under s. 311 are only those relating to 
an accused peison who cannot be made to under- 
stand the proceedings though not insane. That 
section cannot be construed to mean that in acasa 
where there are two accused and one of them though 
not insane isnot able to understand the proceed- 
ings, the Magistrate should refer the proceedings of 
both to the High Court, and the High Oourt under 
the provisions of s, 341 would have no jurisdiction 
to pass any order with regard to the accused who 
is able to understand the proceedings, eae 

Or. Ref. made by the Sub-Divisional 
Magistrate, Dharwar City. 

Messrs, D. A. Tulzapurkar and V. V, 
Bhadkamkar, for Accused No. 2. 


Divatia, J.—This is a reference made 
by the Sub-Divisicnal Magistrate, Dharwar 
City, under s. 341, Oriminal Procedure 
Uode. There were two accused in the case. 
Accused No. 1 is the son and accused 
No. 2 is his mother. Accused No. 1 is 
congenitally deaf and dumb. He was charg- 
ed under s. 262, Indian Penal Code, for 
fraudulently or intentionally causing: loss 
to the Government by using an already 
used postal stamp and accused No, 2 had 
been charged also under s. 262, Indian 
Penal Code or in the alternative for abet- 
ment of the said offence. The learned 
Magistrate on the evidence was of opinion 
that both the accused were guilty and he 
convicted both of them with the offence 
with which they were charged. (His Lord- 
ship dealt with the case of accused No. l, 
and, after examining evidence against him, 
stated). We are, therefore, not satistied 
that the accused knew the nature of the 
act that he was doing. We, therefore, give 
him the, benefit of, that, doubt and direct 
that he should. be discharged. With regard 
to. accused No, 2, however, we do not think 
we can pass any order about her in- this 
reference. Tne learned Magistrate has 
referred the cuse of both the accused to us 
under s.. 341, Criminal Procedure Code. 
But that section clearly applies only to 
the case of an accused who is deaf and 
dumb. Section 341 says that if the accused, 
though -uot insane, cannot be made to 
understand the proceedings, the Court may 
proceed with the inquiry or ial; and in 
the case of a Court other than a Hign 
Court, it such inquiry results in a commit- 
ment, cr if such trial results ina convic- 
tion, the proceedings shall be forwarded to 
the High Court. So that the proceedings 
to. be forwatded to the High Court are only 
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those relating to an accused person who °* 
cannot be made to understand the proceed- 
ings though not insane, That section 
cannot be construed to mean that in a 
case where there are two accused and one 
of them though not insane isnot able 10 
understand the proceedings, the Magis- 
trate should refer the proceedings of both 
to the High Court, and I think the High 
Court under the provisione of s, 341 would 
have no jurisdiction to pass any order with 
regard tothe accused who is able to under- 
stand the proceedings. We think, there- 
fore, that the proceedings with regard to 
accused No. 2 should be sent back to the 
learned Magistrate to be disposed of accord- 
ing to law. 

N.J. Wadia, J.—I agree. 

8, Order accordingly. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 136 of 1937 
January 3, 1938 
ADDISON AND DIN MorAMMAD, JJ. 
Musammat ATTE (ALTO) wo BAKO— 

PLAINTIFF —APPELLANT 

Versus 
FAIZ MOHAMMAD AND otuges— 
DEFENDANTS — RESPONDENTS 

Punjab Tenancy Act (XVI of 1887), s. 59 (c)— 
“ Occupied”, meaning of—Mention of name of co- 
sharer as co-owner in shamilat-deh, whether denotes 
occupation, 

The word “occupies” in the Punjab Tenancy 
Act, implies some control over the land by whatever 
name it may be expressed in law. It may not 
necessarily be actual possession. A co-sharer whose 
name is merely mentioned along with other co- 
sharers as a Co-owner in the shamtlat-deh may: 
neither have physical control over the property nor 
be in constructive possession thereof. His contact 
with the land by virtue of such entry slone is too 
remote to be dignified by the name of possession 
even in the literal sense of the term. 

L. bP. A. from the decree of Mr. Justice 
Bnide, Lahore, dated June 18, 1937. 
Mr. Mohammad Amin (Malik), 

Appellant. 

Mr. Ghulam Rasul Khan, for the Rege 

pondents. 


Din Mohammad, J.—The facts bearing 
upon the quesiion of law involved in ttiis 
case may shortly be stated. One Imam 
Din, who was an occupancy tenant of the 
land in suit, died on December 3, 1934. 
‘thereupon Faiz Mohammad and others took 
possession of the land and later, on June 7, 
1933, mutation was sanctioned in their 
favour by the revenue authorities. Conse- 
quent upon tnis, one Musammat Atto claim- 
iug to be the landlord instituted the suit 


for the 
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out of which the present appeal has arisen 
for possession of the said land. The 
principal question that arose for decision 
by virtue of s. 59, Tenancy Act, was whether 
the common ancestor of the defendants and 
the deceased Imam Din ever occupied the 
land. The Subordinate Judge who tried 
the suit came to the conclusicn that, in- 
asmuch as the common ancestor of the 
defendants and the deceased occupancy 
tenant happened to be recorded as one of 
the co-sbarers in shamilat-deh of which the 
land in suit formed a part, the plaintiff's 
suit could not succeed. On appeal, the 
Senior Subordinate Judge, holding that it 
had not been proved that the commcn 
ancestor of the defendants and the deceased 
tenant had occupied the land within the 
meaning of s. 59, Tenancy Act, in spite 
of his having been entered as a co-sharer 
in the shamilat, decreed the suit with costs 
throughout. ‘Ihe defendants presented a 
further appeal to this Court which came 
for hearing before Bhide,J. He agreed 
with the trial Court in its interpretation of 
the word “occupied” as used in s. 59, 
Tenancy Act and accepted the appeal. He, 
however, in view of the peculiar circum- 
stances of the case left the parties to bear 
their own cosis throughout. The sole ques- 
tion that falls to be determined in this case 
is what is the true construction to be put 
on the word ‘dccupied’ as used in the pro- 
viso to s. 59, Tenancy Act. 

On behalf of the appellant it is strenu- 
ously. contended that the mere mention of 
a cosharer’s name in the revenue papersin 
relation to shamilat deh does not connote 
such occupation on the part of that co-sharer 
as is contemplated by the framers of the 
Tenancy Act and that, in order to satisfy 
“the requirements of the proviso to s. 59, 
some definite contact with or apparent 
control over the land is necessary, The 
respondents on the other hand have urged 
that the word ‘occupied’ is wide enough to 
include such possession as existed in this 
case. There is no direct authority on the 
“point at issue but after giving full consi- 
‘deration to the matter, we are disposed to 
think that whatever interpretaticn the 
word ‘occupied’ may have in different Legis- 
lative enactments in the Tenancy Act, it 
implies come ccntrol over the land by what- 
ever name it may be expressed in law. It 
may not necessarily be actual possession, 
For instance, if a person cultivates the 
land through his tenants, in legal parlance 
bis possession would not be actual but con- 
structive, but even if bos it cannot be 
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denied that the said person is in occupation 
of the land. The person in question has 
dominion over the property and can oust 
trespassers, realise rents and even eject the 
tenants and himself assume physical cantrol 
over the said property. But where neither 
he has physical. control over the property 
nor is he in a position to exercise any 
dominion over the property through his 
tenaots or servants or in a position to 
assume physical control over it, he cannot 
be said to be in occupation of theland. A 
co-sharer whose name is merely mentioned 
along with other co sharers as a co-owner 
in tke shamilat-deh may neither have 
physical control over the property nor’ be 
in constructive possession thereof. His 
contact with the land by virtue of such 
entry alone is too remote to be dignified 
by the name of possession even in the 
literal sense of the term. Infact in the 
present case Ex. Den on which reliance was 
mainly placed by the trial Court clearly 
indicates that the land was in physical 
possession of two different persons, namely 
Pir Bakhsh, son of Umar Khan and Sandal 
Khan, son of Bahar Khan, who though 
included among the owners of this land 
were holding the land in their own right 
and not under the other co-owners. They 
were the only persons who could ba said 
to be in occupation of the land. We have 
no hesitation therefore in holding that 
neither on general principles nor on the 
particular facts of this case the common 
‘ancestor of the defendants and the deceased 
tenant ever occupied the land in suit within 
the meaning of s, 59, Tenancy Act. 


The learned Judge of this Court referred 
to certain rulings of the Punjab Chief Court, 
namely Kanh Singh v. Wuzeera (1), Shian 
Singh v. Khushia \2),Mahla Khan v. Hakim 
Khan (3) and Nihal Singh v. Hari Singh 
(4), in support of his conclusion, but all 
that those rulings have laid down is that 
a person is held to be in occupation of the 
land even if he does not cultivate it himself 
but gets the land cultivated through others. 
This proposition, however, is of no use in the 
present case as here that circumstance does 
net exist. For the appellant reliance has 
been placed on Khan Singh v. Hardit Singh 
(5), Rahiman w. Nagar Mal (6) and Attar 


. (1) 20PR 1871. 
2) 22 P R 1876. 
5 4P R 1881 (Rev), 
(4) 26 P R 1895, 
(5) 100 P R 1908; 46 P W R 1907. < 
(6) AI R 1933 Lah. 1010; 147 Ind? Oas. 640; 35 P 
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Singh v. Bhagwan Das (7) and though 
those authorities also are not exactly in point, 
they are of some help in interpreting the 
word “occupied” generally. In Khan Singh 
v. Hardit Singh t5), one of the questions 
that arose for decision was whether upon 
the assumption that the tenancy of the three 
morigagees was joint, the constructive 
possession of Khan Singh over the whole 
land could be said to amount to “occupation” 
of the land actually occupied by Kishen 
Singh within the meaning of s. 59 and the 
learned Judge remarked : 

“We have grave doubts upon this point and as at 
present advised, we are inclined, to hold that the word 
‘occupied’ means actually occupied and that it does 


not include an occupation which is merely such by 
jraplication of law.” 


No doubt- no definite opinion was given 
upon that question as the case was decided 
ona different point but the interpretation 
of the word “occupied” was given after 
consideration and not in an off-hand 
manner. In Rahiman v. Nagar Mal (6;, Dalip 
Singh, J. observed in connection with a 
case under the Provincial Insolvency Act 
where also the word “occupied” has been 
used that “that word seems to be a physi- 
cal fact.” In Attar Singh v. Bhagwan Das 
(7), Jchnstone, J. remarked that : 

‘In the expression ‘belonging to and occupied by 
agriculturist’ the words ‘belonging to’ are not 
synonymous with ‘occupied by’ and that the term 
‘occupied by’ means ‘lived in by’ or ‘used for 
agricultural purposes by." 

We have already explained above that 
occupation in some cases may not neces- 
sarily mean physical contact and it may 
include constructive possession in the 
technical sense of the term, but as we are 
not prepared to hold that the mere men- 
tion of the nameof a co-owner in the column 
of owners in relation to land which isin 
the cultivating possession of somebody else 
.who does not hold the land under the co- 
owners denotes occupation of such co-owner, 
we accept this -appeal, set aside the 
order of the learned Judge of this Court 
and decree the plaintiffs suit. As the 
question was not free from difficulty we 
order that the parties will bear their own 
costs throughout. 

D. Appeal accepted, 
he 65 P R 1909; 2 Ind. Oas. 983; 104 P WR 
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BOMBAY HIGH COURT 
Civil Reference No. 5 of 1937 
September 27, 1937 
Beaumont, O. J. AND BLAOKWELL, J. 
COMMISSIONER or INCOME-TAX,, 
BOMBAY — REFEROR 
versus 
DWARKANATH HARISCHANDRA 
PITALE AND ANOTHER— ÅSSESSEES. 
Income Tax Act (XI of 1922), ss. 3, 9—Assessees 
receiving property under will, managing itas joint 
owners and deriving profit—Whether formed 


association of individuals liable to assessment under 
8. 9. s 
Where the assessees became entitled as residuary 
legatees uuder the will of their grandfather to cer- 
tain properties and they have since managed the 
properties as joint owners, and derived protit there- 
from, although in the first instance they did not 
constitute an association of individuals, yet as 
soon as they elected to retain the property and 
manage it as a joint venture producing income, 
they became an association of individuals within 
the meaning of s. 3, Income Tax Act, and they 
were liable to be assessed as the owners of the 
property unders. 9. Commissioner of Income-taz,. 
Bombay v. Laxmidas (1) and InreB. N. Hilias (2), 
applied. ee 

O. Ref. made by the Commissioner of the 
Income-tax, Bombay Presidency, Sind and 
Aden. 

Sir Kenneth Kemp, 
for the Referor. 

Messrs. M. C. Setalvad and G. B, Gupte, 
for the Assessees. 

Beaumont, C. J.—This is a reference 
made by the Oommissioner of Income- tax 
under s. 66 (2), Income Tax Act, and the 
questions raised are : 

“(1) Whether in the circumstances of the case, 
the assessees constituted in law an association of 


individuals within the meaning of s, 3, Income 
Tax Act. 


(2) Whether the said association ean be said to 
be the owner of the properties within the meaning 


of s, 9, Income Tax Act and was rightly assessed 
an such. 


(3) Whether the assessees were in any event 


rightly assessed as owners of the said properties 
under s. 9 (1) of the Act,” 


The facts found are that the assessees 
became entitled as residuary legatees under 
the will oftheir grandfather to certain 
house properties in the city of Bombay of 
the aggregate rental value of Rs. 25.000. 
They so became entitled in the year 1929, 
when the properties were handed over to 
them, and they have since managed the 
properties as joint owners, and derived 
profit therefrom. I think this case is really 
governed by the decision of this Court in 
Commissioner of Income-tax, Bombay v. 
Laxmidas (1) in which we held following 
the principle laid down by the Calcutta 


(M AIR 1938 Bom. 41; 173 Ind. Cas, 482; 39 
Bom, LR 910; 1 L R (1937) Bom. 830; 10 R B 33s, 


Advocate-General, 


+ 


448 


* High Court in In re: B.N. Ellias (2) that 
two persons who had purchased property 
and managed it for the purpose of pro- 
ducing income. were. properly assessed as 
an association of-individuals-under s. 3, 
Income Tax Act: The only distinction be- 
tween that case and. the present is that the 
original association in the present case 
was not a voluntary act on the part of 
the assessees. They did not purchase the 
property: for the purpose of managing it ; 
they received if under a will and, it may 
be said, thatin the first instance they did not 
constitute an association of individuals. But 
as-soon as they elected to retain the property 
and manage it as a joint venture producing 
income, it seems to me that they became- 
an association of individuals within’ the 
meaning of the Income Tax Act, and that 
they are properly assessed as the owners.of 
the property, under s. 9. In my opinion, 
therefore, the questions must all be answer- 
ed -in the affirmative. The assessees to pay 
the costa of the Commissioner on the 
‘Original Side-scale to be taxed by the 
Taxing Master, less the deposit of Rs. 100. 

Blackwell, J.—I agree. 
8. Answer in the affirmative. 

(2) 63 O 538; 40 OW N 476. 





MADRAS HIGH COURT 
Oriminal Revision Case No. 417 and 
Criminal Revision Petition No. 385 
of 1937 
February 4, 1938 
HoRWILIn- J. 

In rePEER MASTHAN ROWTHER 

— PETITIONER 

Madras Local Boards Act (XIV of 1920), s. 214 (2)— 
Warrant issued by President for attaching property: 
for arrears of ‘tax — Facsimile stamp of President's. 
signature, if invalidates it — Penal Code (Act XLV of 
1860), s8: 186, 3E3—Warrant, if should belegal 

The omission of the regular signature of the Presi- 
dent of the Local Board does not invalidate the 
warrant issued to attach certain property for arrears 
of tax. The affixture of a facsimile stamp is enough. 
D. Madar Sahib v. Emperor (1), explained. 

Section 353, and s. 186, Penal Oode, do 
not presuppose the existence of a legal warrant. 
There is ‘no duty laid upon the Bill Collectors and 
other persons executing warrants to make indepen- 
dent enquiries regarding the validity.of the warrant. 
Narasimham v. Sub-Inspector of Police, Prathipad 
(2) and Emperor v. Gopalaswamy (3), distinguished. 
Murugappa Naickér v. Emperor (9), referred to, 
Public Prosecutor. v. Madhava Bhonjo Santo (6) and 
Simhadri Naidu v. Emperor (7), relied on. . 

Or. R. Oase and; Or: R. P. from the judg: 
ment of the. Sub Divisional Magistrate. 
Devakottai, dated March 8, 1937. | 

Mr. R. Swaminatha Aiyar, for the Peti- 


tioner, 
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The Public Prosecutor, for the Crown. 


Order.—The Panchayat Board of Tiru- 
patur issued a warrant to P. W. No. 1. 
Tne Bill Collector went to attach the 
property of a certain person, the brother of 
the accused named in the warrant in 
certain houses. Two doors were attached in: 
one of these houses and just as P. W. No. 1 
was taking them, the accused opposed, and in 
the attempt to take the doors he caused 
injury to the foot of P. W.No.1. For this 
the accused has been convicted by the Sub- 
Divisional Magistrate of Devakottai of: an 
offence-under s. 353, Indian Penal Vode. The 
Taluq Magistrate found him guilty under 
s: 186, Indian Penal Ovde, also, bub the 
Sub-Divisional Magistrate, rightly holding 
that the offence under s. 186, Indian Pena] 
Oode, was included in the offence under 
8.353, Indian Penal Code, quashed the convic- 
tion under the lesser charge. Itis argued in 
this petition that the warrant was illegal in 
that the property ordered to be distrained 
did not belong to the person who was in. 
arrears in the payment of tax to the Pan: 
chayat and that the warrant waé not signed 
by the President but contained only an im- 
pression of a facsimile rubber stamp of the 
President. It is contended that on’ that- 
account the accused was entitled to resist 
P. W. No.:1 and: cannot be held guilty. of 
any offence in defending his owa property. 
According to s. 214 (2), Local Boards Act. 

“Every license, ‘permission, notice, bill, summons 
or other: document which is required by this Actor 
by any rule, bye-law or regulation made;under it to ' 
bear the signature of the President or of any officer 
of a Local Board shall be deemed to be properly 
signed if it bears a facsimile of the signature of the 


President or of such officer as the case may be, stamp- 
ed thereon.” 


It is contended that this sub-section 
applies only to licences, permissions, notices, 
bills, summons and documents of a similar 
nature and not to warrants under which the 
right of a person to the possession of pro- 
perty is affected. The learned Advocate for 
the petitioner contends that the principle of 
ejusdem generis should be applied; but I 
am unable to think of any common classifica 
tion under which licences, permissions, 
notices, bills and summons may: all ‘be 
grouped. If it is possible to say that the 
specified documents belong to a particular 
class of documents, then there would be 
‘some ground for the argument that only 
documents of this class are affected by this 
rule. Withregerdto the interpretation of 
the corresponding section of the District 
Municipalities Act, the ruling of Jackson 
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J. in D. Madar Sahib v. Emperor (1) has 
on referred to. The argument of Jackson, 

. is: 

“It is clear from Appendix A, Sch. IV, District 
Municipalities Act, that the warrant must bear the 
signature of the chairman. Signature must be taken 
in its accepted sense of sign manual. The fact that 
in £. 2 (20), Civil Procedure Code, sign is used as 
including stamp has no bearing on the Madras Dis- 
trict Municipalities Act. The only departure from 
the general rule is that if the chairmen happens to 
be illiterate under s. 3 (29), Madras General Ulauses 
Act, he may affix his mark,” 

In other words, Jackson, J. thought that as 
the District Municipalities Act, unlike the 
Civil Procedure Code contains no special 
section conferring on the chairman the right 
to use the facsimile stamp, a warrant must be 
signed. It is clear, therefore, that the atten- 
tiou of Jackson, J. was not drawn to the pro- 
Visions of s. 327, District Municipalities Act, 
which contains provisions similar to those 
of s. 214, Local Boards Act. I hold 
that the affixture of a facsimile stamp is 
sufficient ; and the omission of the regular 
signature of the President did not invalidate 
the warrant, On the question whether the 
Panchayat Board had any right to attach this 
particular property, the accused has let in 
Some evidence to show the existence of ill- 
feeling between himself and the President 
of the Panchayat Board and the passing of 
correspundence about this house and other 
property ; but even if this evidence be 
true, it does not follow that the property 
distrained did not belong to the person 
Mentioned in the warrant. Even assuming 
that the property attached belonged to the 
accused and not to his brotner, the war- 
rantee, I would still be ot opinion tnat the 
accused was rightly convicted under s, 353, 
Indian Penal Oode, and that this section and 
8, 186, Indian Penal Code, do not presuppose 
the existence of a legal warrant, Section 
186 runs: 

“Whoever voluntarily obstructs any public servant 
in the discharge of nis public functions shall be 
punished...... .." 

lt is clear that P. W. No. 1 was a public 
Servant and l do not think ıt can be 
doubted that he was discharging his public 
functions. He was armed with what 
appeared to be a legal warrant; and it was 
his duty to carry out the directions in 
the warrant and not to question it. There 


is no daty laid upon the bill collectors and ‘ 


other persons executing warranis to make 
independent enquiries regarding the validity 
of the warrant; nor would it be possible 

(IJ AIR 1930 Mad. 430; 124 Ind. Oas. 139; (1930) 
Or, Uas. 335; 31 Or. L J 639; 53 M 503 31 L W 205, 
and Bal. (1930) Mad. 603; 58 M L J 193; (1930) M W 


1771—57 & 58 
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for him to .doso. To acharge under s. 353; ° 
a defence based on the illegality of the 
warrant would be even weaker; for s. 99, 
Indian f enal Code, doesnot give the right 
of private defence against a public servant 
acting in gcod faith under colour of his office 
though that Act may not be strictly justifi- 
able by law. Reference has been made to 
three judgments of Single Judges in which 
it was held that if the Act was illegal, the 
public servant could be lawfully resisted. 
Of these three decisions, that of Spencer, J. 
in Narasimham v, Sub-Inspector of Police, 
Prathipad (2), can be distinguished.on the 
ground that the Village Munsif who took the 
warrant went beyond the terms of the 
warrant and executed it against a person 
not mentioned in the warrant. In such a 
case he might not be protected. A Bench 
case relied on by the appellant is King- 
Emperor v. Gapalaswamy (8), where the 
manager of the landlord supported by a 
number of retainers, went to the tenant’s 
house and demanded payment of arreais. 
Upon failure of the tenant, the accused, 
to pay the rent demanded, the manager and 
others attempted to drive away the cattle of 
the accused. The accused objected and 
prevented this, It was held that there 
was no presumption that the Act done 
was a lawful one and that it had not been 
proved that the accused had committed 
any offence; but there was no question 
in this case of a public servant acting 
under colour of his otfice. The attention of 
the learned Judges who delivered the 
judgments reported in Suryanarayana v. 
Thota Simhadri (4) and Murugappa Naicker 
v. Emperor (5) was not drawn to the decision 
of a Bench in Public Prosecutor v. Madhava 
Bhonjo Santo (6), a case in which a survey 
officer inadvertently trespassed on some lands 
and began measuring itand planting stones. 
He was resisted in his Act and it was plead- 
ed that as the public servant did an unlaw- 
ful act, the accused was entitied to resist 
him. The learned Judges repelled this 
argument and carefully discussed a long 
catena of cases of this Court on the question 
as to how far a person was entitled to resist 
a public officer who was doing an act that 


(2) 47 ML J 447: 83 Ind. Oas. 1007; A I R 1924 Mad. 
895; 26 Or. L J 223; 20 L W 669. 

(3) 25 M729; 1 Weir 57. 

(4} 67 M L J 510; 152 Ind. Cas, 481; A I R 1934 Mad, 
664; (1934) Cr. Cas. 1287; 36 Or. L J 111; 40 LW 594; 
(1934) M W N 1230; 7 R M 231. 

(5)48 M L J 97; Bu Ind. Oas. 286; A IR 1923 Mad 
613; 26 Or. LJ 750; 21 L W 82, 

(6) (1916) 2 M W N 183; 36 Ind. Oas, 161, A I R 1917 
Mad. 889; 31 M L J 305; 17 Or, L J 431, 


-Q) — Trial Court holding that 


Forum. 
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was not legally justificable; and they: held 
that in Madras it had been held consistently 
that if the public servant acted in- good 
faith, it would be an offence to oppose him 
even though he were acting illegally. That 
decision has recently been followed by 
King, J. in Simhadri Naidu v. Emperor (7). 
The result is that the petilion fails and is 
dismissed. 

N.-D. 


Petition dismissed. 
(7) (1936) M W N 35 Or, 


-ALLAHABAD HIGH COURT 
Second Civil Appeal No. 425 of 1937 
May 9, 1938 
BENNET AND VERMA, JJ. 

KASHI KAHAR—DEFENDANT — Å PPELLANT 
versus 
Babu ASHARFI SINGH—PLAINTIFF— 


ff RESPONDENT. 
Civil Procedure Code (Act V of 1908), ss. 104, 105 
= Civil Court has no 
jurisdiction and returning plaint for presentation 
to proper Court—Appellate Court remanding case 
holding Civil Court has jurisdiclion—Suit decreed— 
Appeal dismissed—Second appeal— Question of juris- 
diction, if can be raised—Agra Tenancy Act (111 of 
1926), as. 242, 268, 203, 3/—Small Cause Court, if has 
jurisdiction as Appellate Court under s. 242—S. 268, 
application and scope of—Suit by land-holder that 
transferee of fixed rate tenant has no right to build 
house, on ground that t is not improvement—Suit is 
oniy triable by Revenue Gourt—Fized rate tenancy 
held by single individual without co-tenant— Transfer 
by him of portion of holding—Suit for ejeciment— 


In a suit brought ina Oivil Court the defendant 
pleaded that the Revenue Court had exclusiye juris- 
diction to try the suit and that the Oivil Uourt there- 


` fore had no jurisdiction, The trial Court accepting 


<: presentation to proper Uourt, 
; remanded the cage for disposal 


the argument ordered the plaint to be returned for 


The Appellate Court 

on merits holding that 
the Civil Court had jurisdiction. The trial Court 
decreed the auit and an appeal therefrom was dis- 
missed by the lower Appellate Court. In second 
appeal the question of jurisdiction was raised. 

Heid, that no appeal lay from the order of the 
lower Appellate Court the first time, when the juris- 
diction question came before it, but as the case had 
been concluded, a second appeal lay from the decree 
of the lower Appellate Court and therefore under 
s. 105 (1), Oivil Procedure Uode the Question: of juris- 
diction could be raised in second appeal, 

A Small Oause 


y Act as an 
of that Act only refers 
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Where a land-holder brings a suit that the trans- 
feree of a fixed rate tenant has no right to’build a 
house, on the ground that it does not constitute an 
improvement, adequate relief can be granted by a 
Revenue Court under ss. 82 and 120, Agra Tenancy 
Act and therefore only Revenue Court has Jurisdiction 
to try such a suit. 

Where an area of a fixed rate tenancy is held bya 
single individual without any co-tenant,a transfer 
by him of portions of his holding is clearly contrary 
to s. 37, Agra Tenancy Act, which only allows a 
division in two particular cases, A suit, therefore, 
for ejectment under s. 82 or for injunction under 
s. 83 (3) would lie in the Revenue Court. 


S. C. A. from the decision of the District 
Judge, Benares, dated December 7, 1936. 

Mr. B. Malik, for the Appellant. 

Messrs. P. L. Banerji and K. In Misra, 
for the Respondent, 


Bennet, J.—This is a second appeal by 
a defendant -against a decree of the learned 
District Judge of Benares passed in first 
appeal dismissing his appeal and upholding 
the decree of a Munsif for removal of cer- 
tain constructions by the defendant and an 
injunction against the defendant making 
any Constructions on the plot in question, 
The plaintiff isthe land-holder of Mauza 
Bbadaini which happens to be within the 
municipal limits of Benares City. There. 
was a fixed rate tenant of the plaintif 
Benarsi Lal, and he executed a sale deed 
dated February 15, 1934, in favour of Kashi, 
the defendant. That sale deed sets out 
that Benarsı Lal had purchased at auction 
Bale a fixed rate tenancy of 1 bigha 
6 biswas 17 dhurs of land and that he 
needed money and was not able to sell all . 
the area so he was selling it off in small 
lots and he sold to Kashi Kahar 1 biswa 
31-65 dhurs for Rs. 285. It is a fact that’ 
the sale deed does not actually state that 
the purchase was for building a house but 
the sale deed does state that the various 
purchasers agreed to have a way demar- 
cated forthe convenience of all of them. 
The defendant, Kashi, also in the witness- 
box admitted that the sale was for the 
Purpose of building a house on the whole 
of it for his residence. The Court below has 
held that under the Agra Tenancy Aci, 
Act III of 1926, s. 3 (2) states that “land” 
means land which is let or held for agricul- 
tural purposes, or as grove-land or for pass 
turage buf does not include land for the 
time being occupied by dwelling houses or 
manufactories or appurtenant thereto. The 
Ocu:t pointed out that under s. 109 a fixed 
rate tenant may make any improvement, 
but although under s. 3 (11), d) buildings 
on the holding eleewhere than on the: vil- 
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lage site were classed with “improvements,” 
this was admittedly not the case here be- 
cause the defendant was pot building the 
house for the profitable use of the holding. 
He had merely purchased a portion of the 
plot for the purpose of building a house on 
it. The case for the land-holder, therefore, 
was that because the definition of “improve- 
ment” does nct cover the present case, 
therefore, the defendant had no right to 
build the house. 


The defendant pleaded in the Munsif's 
Court that the Civil Court had no juris- 
diction and he amplified that plea by 
arguing that the Revenue Court had exclu- 
sive jurisdiction. The Munsif accepted this 
argument and ordered the plaint to be 
returned to the plaintiff for presentation 
to the proper Court, A first appeal was 
brought and the Appellate Court held that 
the Civil Court had jurisdiction and re- 
manded the suit for disposal on the merits. 
The Munsif then decreed removal and 
injunction and an appeal was brought to 
the District Judge and the District Judge 
has dismissed that appeal. The defendant 
has now brought this second appeal and 
taken as his tirst ground that the lower 
Court had erred in holding that the Oivil 
Uourt had jurisdiction. Learned Oounsel 
_ for respondent argued that this question of 
jurisdiction should not now be raised in 
this second appeal and he argued that the 
question was tinally decided between the 
parties by the order in appeal of the 
Appellate Court on the first occasion. Now 
where a question of jurisdiction was deter- 
mined and a plaint was returned to the 
plaintiff for presentation to the proper 
Court, O. XLIH, r. 1 (a) provides that an 
appeal lies under the provisions of s. 104, 
Now s. 104 (2) provides: “No appeal 
shall lie from any order passed in appeal 
under, this section." Therefore, uo appeal 
lay from the order of the lower Appellate 
Qourt the first time, when the juris- 
diction question came before it. As the 
. case has now been concluded, a second 
appeal lies {rom the decree of the lower Ap- 
peliate Court. Section 105 (1) applies— 

“where a decree is appealed from, any error, 
defect or irregularity in any order affecting the 
decision of the case may be set forth as a ground 
of objection in the memorandum of*ppeal.” | 
“We consider, therefore, that this question , 
of jurisdiction could be raised now in second 
appeal before this Court. A further argu- 
Ment was made against the question being 
. Faised L} a Felerence tothe Agra Tenancy 
Act, Acr Li of 1920 55. sub and Zu, pev 
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tion 268 sets out the case in which that 
section will apply : 

“When, in a suit instituted in a Civil or Revenue 
Court, an appeal lies to the District Judge or High 
Court, an objection that the suit was instituted in 
the wrong Court shall not be entertained by the 
Appellate Court unless such objection was taken in 
the Court of first instance ; but the Appellate Oourt 
shall dispose of the appeal as ifthe suit had been 
instituted in the right Court.” 

Learned Oounsel argued that because a 
question of jurisdiction had been raised in 
the Court of the Munsif, therefore, an appeal 
lay to the District Judge. Thereis more 
than one error in this argument. In the 
first place the appeal from the decision of 
the Munsif about jurisdiction was not heard 
by the District Judge: it was heard by a 
Small Cause Court Judge. Such a forum 
has no jurisdiction at all under the Agra 
Tenancy Act as an Appellate Court. Sec- 
tion 242 of that Act only refers to the Court 
of the District Judge and not to a Court 
such as the Court of the Small Cause Court 
Judge. But even ifthe matter has been 
decided by the District Judge, there is the 
Full Bench ruling of this Court in Ram 
Iqbal Rai v. Telessari Kuari (1) in which 
the limits of s. 268 were considered and it 
was held that it applied only to cases in 
which if rightly instituted in a Civil or Re- 


-yenue Court, an appeal hes to the District 


Judge according tolaw and cannot con- 
sistently with other provisions of the 
Act (s. 230 and s. 242) be applied to 
suits wrongly instituted in a Civil Court in 
‘which, if rightly instituted in the Revenue 
Court, an appeal would have lain on 
the revenue side. In that particular case 
the facts were similar to the present. 
The Munsif had returned the plaint for 
presentation to the proper Court on the 
ground that jurisdiction lay in the Revenue 
Court. An appeal was brought in the Court 
of the District Judge who held that the 
suit was triable by the Munsif and remand- 
ed the case for disposal according to law, 
It was held that the order of the District 
Judge was not an order which could be 
defended by a reference to provisions of 
s. 268. For these reasons, therefore, we 
consider that the eppellant can raiso this 
point of jurisdiction in this second appeal. 
Now the question of jurisdiction arises 
under 8. 230, Agra Tenancy Act, which 
provides that all suits and applications of 
the nature specified in Sch. 1V shall be 
heard and determined by the Revenue 
Courts, and the Explanation states that if 


Q) 4930) A L J 1238; 127 Ind. Cas, 434, A 1 R 
1930 All. 713; 53 A 75; Ind, Rul. (1930) All. 89F; 14 R 
D 612; L RI A 349 Ror. 
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the cause of action is one in respect of 
which adequate relief might be granted by 
the Revenue Court, it is immaterial that 
the relief asked from the Civil Courts may, 
not be identical with that which the Reve- 
nue Court could have granted. In the 
present case the allegation of the plaintiff 
is that the defendant has no right to erect 
his house because of the provisions of the 
Agra Tenancy Act and he bases his objec- 
tion on 8.3 (11). Now if this objection is 
correct, there are various sections of the 
Agra Tenancy Act which would give the 
plaintiff relief. Section 24 (1) provides: 

©- “Every transfer other than a sub-lease made by 


a tenant in contravention of the provisions of this 
Act......shall be void” 
and s. 82 (1) provides : 

“If a tenant (a) transfers his holding or any por- 
tion thereof contrary to sub-s. (1), s. 34...both 
che and any person who may have obtained pos- 
session of the whole or any portion of the holding 
jn pursuance of any such attempted illegal trans- 
fer, or under any such voidable sub-lease shall be 
liable to ejectment at the suit of the land-holder.” 

Section 85 (3) provides : 

“Notwithstanding anything contained in this sec- 
tion, a landholder may, in addition to, or in lieu of 
suing for ejectment, sue, (b) for an injunction with 
or without compensation, or (c) for the repair 
of the ' damage or waste, with or without com- 
pensation.” 


There is also another provision in 


Chap. VII which deals with “improvements” - 


and this provision in s. 120 (1) is: 

“If a question arises between a tenant and his 
Jand-holder, (a) as to the right to make an im- 
provement, or (b) as to whether a particular work 
is an improvement......the Assistant Oollector in 
charge of the sub-division shall on the application of 
either party, decide the question. 

(2) The decision of the Assistant Collector on 
question arising under cls. (a) and (b) of sub-s. (1) 
shall be final.” 

Now the learned Counsel attempted to 
answer these provisions by saying that he 
did not want to raise any question of im- 
provement,” but his objection as contained 
his plaint is that the defendant being a 
transferee from a fixed-rate tenant has only 
got aright to make a building which is in 
conformity with the law in thé Tenancy 
Act providing for “improvements.” Now 
when we turn to Sch. IV, we find that in 
Group B No. 10 is s. 82 and in Group D 
No. 5-is s. 120 (1) (a). Now s. 242 does 
not allow an appeal to the District Judge 
in either of these cases as the appeal to the 
District Judge is cnly in Group A cf Sch. IV 
and not in Group B or Group D. The 
matter, therefore, which would be raised 
in a suit in the Revenue Court would not 
come to the District Judge even in appeal 
and the questions in this case therefore 


“both original and appellate are for the 


ZAMAN MEHDI KHAN V. HAYAT KHAN (LAH) 


„cash within a certain time. 


17710 
Revenue Court. Another point which may 


- be noted is that s. 37 provides that-a divi- 


sion of a holding...... can only be made (a) 
by agreement between the co-tenants or 
(b) by a decree in a suit between co-tenants, 
The present area of the fixed rate tenancy 
was held by a single individual Benarsi 
Lal and he had no ccetenant with whom 
he purported to make any division. What 
he did purport todo was to transfer por- 
tions of his holding. That is clearly: còn- 
trary to s. 37 which only allows a division 
in two particular cases. This is another 
reason for considering that the case would 
lie in the Revenue Court as the acts alleged 
would be contrary to s. 37 and s. 34 and 
s. 3 (11) and therefore the suit for ejectment 
under s. 82 or for injunction under s. 85 (3) 
would lie in the Revenue Court. For these 
reasons, we allow this second appeal with 
costs throughout and we direct that the 
plaint be returned to the plaintiff for pre- 
sentation tc the proper Court. 
8, Appeal allowed. 


pu 


LAHORE HIGH COURT 
First Civil Appeal No. 118 of 1937 
October 21, 1937 


Burne, J. 
ZAMAN MEHDI KHAN—Deranpant 
—APpPELLANT 
versus 
HAYAT KHAN— PLAINTIFF AND ANOTHER 
— DEFENDANTS—REsPONDENTS 

Punjab Pre-emption Act (I of 1913), s. 22 (1), (5) 
—Court taking security bond—Bond becoming void 
—Fresh bond should be asked and not cash, 

Where the Court asks for security bond under 
s. 22 (1) ofthe Punjab Pre-emption Act, and the 
security bond furnished becomes void, the Court 
should ask for another security bond instead of cash 
under s. 22 (5) (b) of the Act. ig 

F.O. A. from an order of the District 
Judge, Gujranwala, dated February 24, 
1937. 

Mr. Jagan Nath Agarwal, for the Appel- 
lant. 

Mr. Shamair Chand, for the Respond- 
ents. i 


Judgment.—The plaintif was ordered 
to furnish security under s.22 (1) of 
the Punjab Pye-emption Act, but the surety 
withdrew and then he was asked to deposit 
He failed. to 
do sc, andas a result, the suit was dis- 
missed. The learned District Judge has 
held that the security bond having become 
void, the Court should have asked for 
fresh security and not cash under s. 22° 
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(5) (b) of the Act. The learned Judge 
has accordingly remanded the case with 
the direction thatfresh security be ordered 
to be furnished. In my opinion the 
interpretation placed on s. 22(5) (b) by 
the learned District Judge is correct. Sec- 
tion 22(1) wasno longer applicable as 
issues had been framed and the option 
as regards choice between cash and securi- 
ty had already heen exercised. I dismiss 
the appeal, but in view of all the cireum- 
stances leave the parties tobear their costs 
in this Court. 


D. Appeal dismissed. 





MADRAS HIGH COURT 
Civil Appeal No. 87 of 1937 
October 29, 1937 ` 
VARADACHARIAR AND PANDRANG Row, JJ. 
PAMIDIMUKKALA SITHARAMAYYA 
AND OTHERS—APPELLANTS 


versus 
IVATURI RAMAYYA AND ANOTHER— 
RESPONDENTS 

Oivil Procedure Code (Act V of 1908), 0. VII, r. 1l 
(0), O. XLI,r. 1,3 149—0, VII, r. 11 (c), if applies 
to appeals — Presentation of appeal on insufficiently 
stamped memorandum—No order granting time— 
Presentation, if proper. 

The provision in O, VII, r. 11, cl. (e), does not apply 
to appeals. An appeal in which the full court-fee has 
not been paid, can be dismissed by the Appellate Court, 
without calling upon the appellant to pay the defi- 
ciency. So far as memoranda of appeals are concerned, 


express provision ismade in O. XLI, r. 3, for their 
rejection, 


{Case-law referred 2 

The language of s. 149, Civil Procedure Code, shows 
that in the absence of an order granting time under 
that section presentation of the unstamped or in- 
sufficiently stamped memorandum of appeal will not 
amount to a valid presentation. 


0. A. against the decree of the Court of the 
“Subordinate Judge of Masulipatam in 
O. 8. No. 11 of 1930. 

Mr, P, Satyanarayana Rao, for the Ap- 
pellant. 

Mr. Ch. Raghawa Rao, for the Respondent. 

Varadachariar, J.—This case. though 
numbered as an appeal comes up before us 
for disposal on the question whether the 
appeal is to be treated as having been 
presented in time or should be dismissed 
as not having been presented in time. 

The memorandum of appeal was filed in 
this Court on March 21, 1945, which was 
within the time allowed by law, but it was 
presented ona court-fee of Rs. 5 while in 
the valuation memo attached to the 
memorandum it was stated that Rs. 224-15-0 
was the court-fee payable. The papers 
(were returned on more than one occasion 
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tothe party for various purpases and on ° 
July 15, 1935, the appellant's Counsel 
revised the memo of valuation with the 
result that Rs. 111-50 was shown as the 
court-fee payable. Even this amount was 
noh paid fora longtime and the appel- 
lants ultimately fled an application under 
s. 149, Civil Procedure Code (C. M. P. No. 
327 of 1936) for extention of time to pay 
deficient court-fee. This application was 
rejected by oneofus onthe ground that 
the reasons assigned in support of the 
applicaticn for extension of time were 
palpably falseand the appellantshad no 
other reason for non payment of the court- 
fee in time than their inability to find the 
money. The case wasthen directed to be 
posted for argumenton the question whe- 
ther inview of the fact that the deficient 
court fee was paid long after the expiry of 
the period of limitation the appeal should 
not be dismissed as not presented in time. 
Notice was givento the respondent to be 
present at the argument of this question 
so that the decision on the point may be 
final between the parties. 

It has now been contended before us 
that in spite of the dismissal of the applica- 
tion under s. 149, Civil Procedure Oode, 
the memorandum of appeal cannot be held 
not to have been presented in time because 
on the analogy of the provisions of 
O. VIL, r. 11 (in the casa of plaints) the 
appellants ought to have been called upon 
within atixed period to pay the delicient 
court fee and until that has been done, 
it isnot open to the Court to reject the 
appeal. Tnis argument seems to us to 
ignore the real point for consideration. 
We may, however, mention in passing that 
the applicability of the provision ia 
O. Vil, r. 11 (c) Civil Procedure Code, to 
appeals is by no means so clear as the 
learned Counsel forthe appellants assumes, 
Onthe other hand, the weight of authority 
is decidedly against its applicability. 
Except the Bombay High Oourt, nearly 
all the other High Uourts have held that 
the provision in O. VII, r. 11, el. (e), does not 
apply to appeals. Inthis Oourtthat view 
was expressed as early as in Narayana 
Rao v. Seshamma Venkatakrishna Rao (1) 
and quite recently the Calcutta High 
Court has expressed the same view in 
Khatumennessa Bibi v. Durjodhan Roy 
Chowdhury (2). See also Lekh Ram v~. 


(1) 27M L J 677; 26 Ind. Oas, 33; A IR 1916 Mad. 


26. 
< (2) 61 O 663; 153 Ind. Oas. 201; AIR 1931 Oal. 659; 


38 O W N 650; 7 R O 357. 
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* Ramji Das (3), Ram Sahay Ram Panday vV. 
Kumar Lachmi Narayan Singh (4) and 
Brijbhukhan v. Tota Ram (5). There are 
obvious reasons for drawing a distinction in 
this respect between plaints and memoranda 
of appeal. Inthe case of a plaint, there 
is no power in the Court to excuse delay on 
grounds which are available under s.5 
of the Limitation Act in the case of appeals. 
Other cases of possible hardship are suffi- 
ciently provided for by the discretion 
vested in the Court under s. 149 of the 
Code. So faras memoranda of appeal are 
concerned, express provision is made in 
O. XLI, r. 3, for their rejection on grounds 
specified in that rule. But as we have 
indicated already the question now is not 
one relating to the rejection of the memo- 
randum of appeal but a point of limita- 
tion. 

In view of the provisions of s.4 of the 
Court Fees Act, it cannot be said that a 
mere filing of a paper without the proper 
court-fee amounts to a proper’ presenta- 
tion of the appeal for all purposes. The 
observations in Nalla Vadivu Ammal v. 
Subramania Pillai (6) must be read in the 
light ofthe fact of the case where the 
Court was dealing with a pauper petition 
and the court-fee had been paid within 
the time fixed after the dismissal of the 
pauper petition. The language of s. 149, 
Civil Procedure Code, itself seems to imply 
that inthe absence of an order granting 
time under that section, presentation of the 
unstamped or insufficiently stamped memo- 
randum of appeal will not amount 
to a valid presentation, The concluding 
words of s,149 provide that where proper 
court-fee is paid in terms of an order under 
B. 149 the document in respect of which 
such fee is payable shall have the same 
force and effect as ifsuch fee had been 
paid in the first instance. The applica- 
tion under s, 149 having been dismissed 
in this case, it is impossible to maintaing 
that the appeal has been presented in time. 
We see no reason to excuse the delay be- 
cause the consideration urged in the 
order on O. M. P. No. 327 of 1936 are equally 
applicable to this aspect of the matter. 
The result is that this appeal must be dis- 
missed as not presented in time. The 


(3) 1 L234; 57 Ind. Cas. 215; A I R 1920 Lah, 92; - 


144 P L R 1920; 3 Lah, LJ 370. 
oa 3P L J 74; 42 Ind. Oas. 675; A IR 1917 Pat. 


(5) 50 A 920; 118 Ind. Cas, 228; A I R 1929 All. 75: 
26 LJ J 1198; Ind, Rul, (1929) Al 820, a 

4 T; nd. Cas, 617; AIR 1918 1039; 

_ 31M LJ 269, rane ic oh oie 
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respondent will be entitled to costs as on 
an application to excuse delay. _ 
N. D. Appeal dismissed, 


ALLAHABAD HIGH COURT 
Second Civil Appeal No 1706 of 1936 
May 5, 1938 
IQBAL AHMAD, J. 
BAIJ NATH SAHAI--PLAINTIPP — 
APPELLANT 
versus 
.MAN SINGH AND ANOTUER-—DRREN DANTS— 
RESPONDENTS 

Agra Tenancy Act (III of 1926), s. 227—Co- 
sharer in joint mahal—His rights and limitations 
to realise rent from tenants—Amount to which 
plaintiff is entitled should be fixed by decree. 

Every co-sharer in 8 joint mahal is entitled to 
realize from each tenant his share of the rent and 
no more. In the absence of an agreement to the 
contrary, no co-sharer has the right to select parti- 
cular tenants andto realize from those tenants hig 
entire share of the profits of the mahal and leave the 
rent payable by the other tenants to be realized by the 
other co-sharers, If a co-sharer realizes from a parti- 
cular tenant rent in excess of his share, he is liable, in 
a suit under s. 227, Agra Tenancy Act, tu pay to the 
other co-sharers the amount realized by him in 
excess of his share inthe rent putyable by the ten- 
ant. Further, no co-sharer isentitled to appropriate 
the excess rent realized from particular tenants 
towards his full share of the profits according to 
the jamabandt. In a suit for settlement of accounts 
under s. 227, Tenancy Act, all that the collecting 
co-sharer is entitled to is to deduct from the rea- 
lizations made by him from particular tenants hig 
share of the rent payable by those tenants andthe 
excess realizations, if any, made by himfrom those 
particular tenants must go towards the satisfaction 
of the claim of such co-sharers who may not have 
realized their legitimate share of the rent from 
those tenants. . 

In a suit for profits it is desirable that the amount 
to which a plaintiff is entitled be fixed and declar- 
ed bythe decree. ES 

S. C A. from a decision of the Addi- 
tional District Judge, Meerut, dated July 
22, 1936. 

Mr. Jagnandan Lal, for the Appellant. 

Mr. Nanak Chand, for the Respondents. 

Judgment.—This is a plaintiff's 
appeal and arises out of a suit for profits 
filed in the Revenue Court under s. 227, 
Agra Tenancy Act (Act M of 1926). The 
claim was with respect to 1337 Fasli and 
the total amount claimed by the plaintiff 
was a sum of Rs. 570. There were a num- 
ber of defendants in the suit, but only two 
of the defendants, viz. Man Singh and 
Darya Singh minor, contested the plaint- 
iffs claim. A joint written statement 
was filed by these defendants. . They denied 
‘that they made collection of rent from the 
tenants in‘the year in question and assert- 
.0d. that the plaintiff himself realised hig 
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share of the rent from the tenants. These 
defendants, therefore, maintained that the 
plaintiff was not entitled to a decree for 
any amount. The only issue franed in the 
case by the trial Court was, what amount of 
profits, if any, is the plaintiff entitled to 
get and from whom? The trial Court held 
that the plaintiff was entitled to a decree 
for Rs. 310-13 9 only against Man Singh 
and to a decree for annas 15 against 
Lala, defendant, I am not concerned 
with Lala, defendant in the present appeal. 
In arriving at this decision, the trial Court 
took note of a decision of this Court in 
Chatter Sen v. Mitter Sen (1) a8 also of a 
decision of the District Judge of Meerut 
in a suit for profits between the plaintiff 
and Man Singh with respect to a previous 
` year. This Court in the reported decision 
mentioned above held that a collecting 
cosharer is liable tothe extent of what 
he has collected in excess of his own 
legitimate share and out of the share of 
the co-sharer suing for his share of the 
profits. In the case relating to the pro- 
fits of a previous year that was desided 
by the District Judge, the learned Judge 
held that: 

“Every tenant is a tenantofall the co-sharers. 
Every co-sharer has a right to collect from every 
tenant according to hisshare ofthe zamindari 
and, therefore, xf a particular co-sharer realized 


the whole rent from a particular tenant, he realizes 


the share of other co-sharers also and must 


account for it,” 

The trial Court considered that this decis- 
ion of the District Judge operated as res 
judicata between the parties and, therefore, 
the accounts must be settled on the 
basis of the decision of the District Judge. 
The trial Oourt framed the accounts 
accordingly and passed a decree for 
Rs. 310-13-9 in favour of the plaintiff 
against Man Singh. Both Man Singh and 
Darya Singh appealed to the District Judge 
and the learned Judge disposed of the 
case by an extremely unsatisfactory judg- 
ment. He observed that Man Singh was 
the guardian of Darya Singh minor and 
the collections made by Man Singh should 
be deemed to have been made by him not 
only on account of his share of the profits 
but also on account of the share of Darya 
Singh. He accordingly held that the col- 
lections made by Man Singh should be 
credited not only towards Man Singh’s 
share of the profits but also towards the 


share of the profits of Darya Singh and that - 


the excess, if any, should be available 


"(5 18RD 12; 155 Ind, Oas. 653; 7 R A 966; L R15 
A 40 Rev, . , a 
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for distribution amongst the” other cos , 
sharers. In this connection he observed that 
Man Singh was entitled to deduct from the 
realizations made by him his share and 
“Darya Singh's full share in the jamabandi 
for the season.” 

Iam unable to agree with the lower 
Appellate Court. Every co-sharer in a joint 
mahal is entitled to realize from each 
tenant his share of the rent and no more, 
In the absence of an agreement to the con- 
trary, no co-sharer has the right to select 
particular tenants and to realize from those 
tenants his entire share of the profits of the 
mahal and leave therent payable by the 
other tenants to be realized bythe other 
cosharers. If a co-sharer realizes from a 
particular tenant rent in excess of his 
share he is liable, in a suit under s. 227, 
Tenaacy Act, to pay to the other co-sharers 
the amount realized by him in excess of 
his share in the rent payable by the tenant. 
Further no co-shareris entitled to appro- 
priate the excess rent realized from parti- 
cular tenants towards his full share of the 
profits according tothe jamabandi. In a 
suit for settlement of accounts under s. 227, 
Tenancy Act, all that the collecting co- 
sharer isentitled to is to deduct from 
the realizations made by him from particu- 
lar tenants his share of the rent payable 
by thcse tenants and the excess realizations, 
ifany, made by him from those particular 
tenants must go towards the satisfaction 
of the claim of such co-sharers who may 
not have realized their legitimate share 
of the rent from those tenants. It 
follows from the observations made above 
that the method adopted by the learned 
District Judge to decide the dispute bet- 
ween the parties was erroneous and the 
principle applied to the decision of the 
case by the trial Court was correct. 

The question whether Man Singh was 
entitled to deduct from the collections 
made by him only the amount payable to 
him by the tenants on account of his share 
of the rent or also on account of the share 
of Darya Singh does not appear to have 
been debated or discussed in the trial 
Gourt. The question appears to have been 
raised for the first time in appeal before the 
learned District Judge. Ifit be a fact 
that in the year 1337 Fasli Man Singh was 
the guardian of Darya Singh, no excep- 
tion canbe taken to the decision of the 
learned District Judge directing that the 
collections made by Man Singh be credited 
both towards the accounts of Man Singh 
and Darya Singh. But no finding hasbeen 
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. ‘recorded by the learned District Judge on 


the question whether or not Man Singh 
“was the guardian of Darya Singh in the 
year 1337 Fasli. This matter will have 
to be -enquired intoand decided by the 
lower Appellate Court. The decree passed 
‘by the lower Appellate Court is most 
indefinite in its terms. The amount found 
due to the plaintiff has not been ascertained 
“by the learned District Judge. In a suit 
for profits itis desirable that the amount 
to which a plaintiff is entitled be fixed and 
declared by the decree. 

Having regard to the unsatisfactory 
nature of the decision of the lower Appel- 
late Court, the only course open tome is to 

- get aside the decision of that Court and to 
send the case back to that Court with 
directions to restore the appeal filed by Man 
Singh and Darya Singh to its original num- 
ber and to dispose of the same according 
to law and I order accordingly. On remand, 
the lower Appellate Court will decide the 
question whether of not Man Singh was 
the guardian of Darya Singh in the year 
1337. Ifthis question is answeredin the 
affirmative by the lower Appellate Court, 
the collecticns made by Man Singh in the 
year in suit will be set off against the share 
of rent due both to Man Singh and Darya 
Singh from each particular tenant and the 
amount, if any, in excess of their share 
that may have been realized from those 
tenants will be payable to the other co- 
sharers of the mahal. If the lower Appel- 
late Court finds that Man Singh was not 
the guardian of Darya Singhin the year in 
suit, credit will be given toMan Singh only 
with respect to his share of the rent pay- 
able by each tenant. In the settlementof 
‘accounts Man Singh will not be entitled to 
‘utilize the umounts realized by him from 
particular tenants in excess of his share 
of the-rent in satisfaction of his “full share 
in the jamabandi for the year in suit.” 
If the plaintiff is found entitled to a decree, 
he will be awarded pendente lite and 
future interest at the usual rate. Costs 
here and hitherto will be ccsts in the cause 
and will abidethe result. Leave to appeal 
under the Letters Patent is granted. 
B Case remanded. 


In re ADIRAJU soMANNA (MADR.) 


17710 


_ MADRAS HIGH COURT 
Civil Revision Petition No. 648 of 1937 
December 17, 1937 
ABDUL RAUMAN, J. 

In re ADIRAJU SOMANNA-— 
PETITIONER 

Legal Practitioners Act (XVIII of 1879), ss. 3, 
36— Person, when can be declared tout—Person dec- 
lared tout—High Court, if can revise order under 
s. 115, Civil Procedure Code (Act V of 1908)— 
Government of India Act, 1935, (25% 26 Geo. V, C. 
42), s. 224 (2), if bar to such revision— Revision 
under s, 439, Criminal Procedure Code (Act V of 
1898)—Practice—Judgment—Duty of Judge to ex- 
press himself in restrained language. 

Before a person canbe declared to be a tout, it 
must be found fora fact that he has acted in a 
manner which will bring him within the definition 
as laid down in s. 3, Legal Practitioners Act. [p. 
459, col. 2.) 

The High Oourt can under s. 115, Civil Procedure 
Oode, revise an order passed by a District Judge 
under s. 36, Legal Practitioners Act, declaring a 
person to be a tout. Section 224 (2), Government 
of India Act, is not abar to such a revision, To 
such a case s, 439, Oriminal Procedure Code, does 
not apply and there would be no revision under the 
Code of Oriminal Procedure. The revisional juris- 
diction under s. 115, Civil Procedure Code, is neces- 
sarily of an exceptional character and cannot be 
any okt except in furtherance of justice. [p. 459, 
col, 1. 
eee discussed.] 
n writing judgments experienced officers are 
expected to be more dignified and restrained in 
the expression of their opinion. They should try 
and avoid expressions which may attract a com- 
ment that the Judge had either made up his mind 
even before he had initiated proceedings or had 
identified himself with a case to an extent that he 
was unable to appreciate the case or weigh the evi- 
dence before him impartially and without any bias, 
It is usually unnecessary and in any case unsafe 
to indulge in generalizations, 

C. R. P. from an order of the District 
Court, Hast Godavari at Rajahmundry, dated 
April 14, 1937. 

Messrs. P. Somasundaram and G. Bala- 
parameswara Rao, for the Petitioner. 

The Government Pleader, for the Govern- 
ment, 


Judgment.—This is a petition for revi- 
sion against the order passed by Mr. Mack, 
District Judge of East Godavari at Rajah- 
mundry declaring the petitioner to be a 
tout under s. 36, Legal Practitioner's Act. 
A preliminary objection has been raised by 
the Government Pleader to the effect that 
the order passed by the lower Court is not 
open to revision. The point is of consider- 
able importance as it involves the question 
of valuable rights of a citizen and has there- 
fore to be carefully examined. The conten- 


‘tion raised by the Government Pleader is 


based on the addition of sub-cl. 2 to s. 224, 
Government of India Act, 1935, which did 
not find a place in the corresponding s. 107 
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ef s. 224 of the present Act reads as fol- 
OWS : 

“Nothing inthis section shall be construed as 
giving to a High Oourt any jurisdiction to question 
any judgment of any inferior Court which is not 
otherwise subject to appeal or revision.” 

Basing his reliance on the amendment, 
the Government Pleader contends that the 
High Courts in India could revise orders, 
similar to the one in question now, either 
under s. 15, High Courts Act, or later 
under s. 107, Government of India Act 
(1919) before the new Act came into force, 
but this power has been taken away by 
the above-stated amendment. He further 
urges that the provisions contained in 
s. 115 and s. 439, Civil Procedure Code, and 
Oriminal Procedure Vode, respectively, have 
no application and the High Court is thus 
not entitled {o revise the order although it 
is admitted by him that in a suitable case 
a petition by way of a writ of certiorari 
might be competent. The amendment con- 
tained in the new Government of India 
Act makes it clear that the High Court 
would not be entitled to revise the order in 
question under s. 224 of the Act, if it is not 
capable of being revised under any other 
revision of law. J am also in agreement with 
the contention that s. 439, Criminal Proce- 
dure Code, would have no application to the 
present case. A bare perusal of the section 
would show that it is inapplicable. The only 
question then is whether s. 115, Civil Pro- 
cedure O:de, does not authorize the High 
Court to revise the order. 

The learned Government Pleader has 
placed reliance in support of his ccntention 
on a number of decisions and on going 
through them I find that the rulings given 
in In the matter of the Petition of Kedarnath 
(1), In the matter of the Petition of Kashi 
Nath (2) and Maganbhai v. Dinkar Rao (3), 
have either merely followed In the matter of 
the Petition of Madho Ram (4), or held that 
an order passed under s. 36, Legal Practi- 
tioners Act was capable of being revised 
under s. 15, High Courts Act or s. 107, Gov- 
ernment of India Act (1919). The last 
proposition is undoubtedly sound but, as 
already held by me, has been rendered 
useless for this purpose by the addition 
of the amendment to the present Govern- 


(1) 31 A 59; 1 Ind. Oas, 143; AW N 1908, 279;6 A 
LJ 22 


(2) 45 A 876; 79 Ind. Oas. 693; A IR 1924 All. 69; 
21 ALJ 671. E 
(3) 56 B577;{140 Ind. Oas. 553; A IR 1932 Bom. 
596; (1932) Or. Oas. 864; 34 Or. L J 47; 34 Bom. L R 
1281; Ind. Rul. (1933) Bom. 14. 
(4) 21 A 181; A W N1899, 15. 
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ment of India Act. As for In the matter, 
of the Petition of Madho Ram (4), one would 
have toexamine the pronouncewent with 
respect and care that it deserves as it 
comes from an eminent Chief Justice like 
Strachey before one respectfully agrees 
with his conclusion or begs to differ from 
it with deference. On an examination of 
this decision. I find that although it has 
been stated in general terms that the pro- 
visions of s. 622, Civil Procedure Code, 
(1882) do not apply, the learned Chief Justice 
has given no reagon for this opinion. This 
was probably considered to be unnecessary 
as it was found thatthe High Courts had 
very wide powers of superintendence under 
s. 15, High Courts Act, and could, in a suit- 
able case, interfere with an order passed by 
a Subordinate Court. Moreover, the ground 
taken in that decision was that the finding 
was against the weight of evidence. This 
ground was not available in revision and 
the petition was dismissed for that reason. 
It was unnecessary to decide any further. 
In the circumstances, any expression of 
opinion by the learned Chief Justice on the 
point that the provisions of the Civil Pro- 
cedure Code are inapplicable must be held 
to be obiter. 

In view of the situation which has now 
come into existence on account of the addi- 
tion to sub-cl. (2) to s. 224, Government 
of India Act, and in the absence of either 
any reasons having been specified in 
In the matter of the Petitiom of Madho Ram 
(4), or the finding on this point to be 
essential, one would have to examine the 
terms of s. 115, Civil Procedure Uode, care- 
fully before one could arrive at a conclu- 
tion one way or the other. Before I exa- 
mine this section, I must say a few words 
in regard to a Madras case, Varadachariar 
v. Kalyanasandaram Iyer (5), which was 
decided by an eminent Judge of this Court. 
A study of that decision, however, shows 
that the point which I have been called 
upon to decide in this case was neither 
raised before nor considered by him. He 
had merely laid down that inasmuch as no 
procedure was provided for an enquiry 
under s. 36, Legal Practitioners Act, the 
Court should adopt a procedure which does 
substantial justice to the parties and the 
provisions of O. VII, r. 11, Oivil Procedure 
Code, would not apply to the proceedings. 
This is surely no authority for the con- 
tention raised by the learned Government 
Pleader. The Government Pleader had also 


(5) 44 M L J 437; 69 Ind. Oas, 423; AIR 1923 Mad, 
188; 23 Or. L J 703;16 L W 795. 
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-cited Chatur Bhuj v. Emperor (6), in sup- 


port of his contention. There is an 
observation in that case by Jai Lal, 
J. that the proceedings under s. 36, 


Legal Practitioners Act, are of a quasi 
criminal nature but this was made 
in order to hold that the consent of the 
person complained against would not vali- 
date the otherwise invalid proceedings. It 
may be that according to the practice of 
that Court revisions from the order passed 
under s. 36, Legal Practitioners Act, are 
entertained as criminal revisions, but in 
view of what I have stated above, I am of 
the opinion that s. 439, Criminal Procedure 
Code, would not apply to a case of this kind 
and the proceedings would not be open to 
revision under the provisions of the Orimi- 
nal Procedure Code. 

As for the authorities cited by Mr. Soma- 
sundaram on behalf of the petitioner, I find 


that the Jearned Judges merely assumed: 


jurisdiction in the decisions cited, viz., 
In re Somayajulu Ramamurthi (7), In re 
Sambayya, 28 Ind. Cas. 918 (8) and 
Keramatali v. Emperor, 62 Ind. Cas. 829 
(9), without any discussion, which they un- 
doubtedly had in any case before the new 
Government of India Act (1935) came into 
force and these cases are therefore of nə 
assistance to me in deciding this point. 
There are some pertinent observations by 
an eminent Judge of the Calcutta Court 
in Hari Charan v. District Judge of Dacca 
(10), but even this decision affords no help 
to me. Inthe absence of any reference in 
that raling to s. 622, Civil Procedure Code, 
I must presume that the provisions of that 
section were not examined by the learned 
Judge in that case. The other two cases 
which were relied on by the Counsel for the 
petitioner ate Bavu Sahib v. District Judge 
of Madura (11), where a portion of the 
proceedings were ordered to be cancelled 
under s. 622, Civil Procedure Code, by a 
Bench of this Court consisting of no less 
eminent a Judge than Bhashyam Ayyangar, 
J. and another Judge. This case was 
followed by Walsh, J. in Kalka Prasad v. 
Emperor (12), where in spite of the fact 
that the two cases of the Allahabad Court 


(6) 12 L. 385; 131 Ind. Cas; 238; A I R 1931 Lah. 
57; (1931) Cr. Cas. 137; 32 Or. L J 672; 32 P L R 300; 
Ind. Rul. (1931) Lah. 398, 

(7) 0912) M W N 959; 17 Ind. Oas. 251. 

(8) 28 Ind. Cas. 918; A I R 1915 Mad. 1001. 

(9) 62 Ind. Cas, 829; 21 Or. L J 589. - 

(10) 11 C L J 512; 6 Ind. Cas, 327. 

(11) 26 M 596. ae > 

(12) 40 A 153; 44 Ind. Cas. 125; A T R-1918 AN 
271; 16 A LJ 76;19 Or. L J 269. shies Nan ik 
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(viz. In the matter of the Petition of M adho 
Ram (4) and In the matter of the Petition of 
Kedarnath) (1), were brought to his notice, 
he decided to prefer the decision published 
in Bavu Sahib v. District Judge of Madura 
11), and held that the High Court could 
interfere in a revision under s. 115, Civil 
Procedure Code, and did not consider that 
it was necessary to invoke the aid of the 
superintendence section in the Government 
of India Act. In this state of divergence 
of opinion amongst the learned Judges of 
different High Courts, it becomes all the 
more necessary to examine the provisions 
of the Code of Civil Procedure more closely. 

A reference to s. 115 would show that 
the High Court is competent to make such 
order ag it thinks fit, if it finds that a case 
has been decided by any Court Subordinate 
thereto, and in which no appeal lies, if such 
Subordinate Court has either acted beyond 
or failed to exercise a jurisdiction or has 
acted in the exercise of its jurisdiction 
illegally or with material irregularity. Ib 
cannot be denied that the District Judge 
was acting in this case as a Court and not 
in an administrative capacity. Tae question 
then is whether the finding given by him 
against the petitioner and declaring him to 
be a tout would amount toa decision of 
the case pending before him. It has been 
beld by their Lordships of the Privy Coun- 
cilin Bilakrisha Udayar v. Vasudeva Ayyar 
(13), that the term ‘case’ used in s 115 of 
the Gude is wider than the word ‘suit’ in 
which a plaintiff seeks-to obtain a particular 
relief. Their Lordships have recorded their 


finding in the following words :-— 

“Tt was next contended that the matter of the 
four petitions in which the order of July 19, 1913, 
was made, did not constitute a ‘case’ within the 
meaning of s. 115, Civil Procedure Gode No defini- 
tion js to be found in the Code of the word ‘case.’ It 
cannot, in their Lordships’ view, be confined to a 
litigation in which thereis 4 plaintifi who seeks to 
obtain particular relief in damages or otherwise 
against a defendant who is before the Court. It 
must, they think, include an ex parte application, 
such as that made in this case, praying that per- 
sons inthe position of trustees or officials should 
perform their trust or discharge their official 
duties. Their Lordships concur therefore with the 
High Court in thinking that the matter adjudi- 
cated upon wasa case within the meaning of s. 115 
of the Code." i en 

Applying the .above mentioned principle 
enunciated by their Lordships, I see no 
justification in rejecting the contention that 
the decision by the District Judge of the 


£135 40 M 793; 40 Ind. Oas. 650; A IRINTP O 
71: 44 J A 261;-15,A LJ 645; 2P L W 101; 33 M 
L J. 69; 26-C, LJ 143; 19.Bom, L R 715; (1917) M 
kh N 638; 6 L W 526; 22, OW N50; 11 Bur, L T 48 
(PO. Kags inti wh Tk KEN 
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proceedings pending before him in which 
the petitloner was declared to be a tcut 
would fall within the scope of s. 115, Civil 
Procedure Code. In a number of cases 
arising under other enactments like the 
Guardians and Wards Act, Succession 
Certificate Act, Indian Arbitration Act, 
Provincial Insolvency Act, etc., it has been 
held by varicus High Courts that the 


orders passed by Subordinate Courts, if not, 


declared to be appealable under the special 
Acts, would nonetheless be capable of 
being revised. under s. 115, Civil Procedure 
Code. There is no reason to hold why tre 
Legal Practitioners Act should not be 
treated in pari materia with other special 
enactments. Section 36, Legal Practitioners 
Act confers a special jurisdiction on Sub- 
ordinate Courts and inasmuch as the 
attendance in Court is an important valuable 
civil right of a citizen, it cannot be taken 
away from him by a Court if its jurisdiction 
has been exercised either illegally or with 
material irregularity. I would, therefore, 
hold that the decision of the District Judge 
is capable of being revised by me under 
s. 115, Civil Procedure’ Code. The revi- 
sional jurisdiction which Iam now invited 
to exercise is necessarily of an exceptional 
character and cannot be inv. ked except in 
furtherance of justice. I am consequently 
competent to scrutinise an order which 
seriously affects the petitioner’s character 
and prespects with the object of satisfying 
myself if there has been a compliance by 
the lower Court with the provisions of the 
law. IfI find that the order passed by the 
Oourt is justified by the evidence on the 
record, I would decline to interfere with it. 
If on the other hand I find that there is no 
legal evidence on the record to justify the 
conclusion arrived at by the learned Dis- 
trict Judge, I would be constrained to inter- 
fere with his order. I might state here that 
asa Court of revision I cannot be expected 
to weigh the evidence which was led before 
the District Judge but if I find that there 
was no evidence at all from which the 
inference as drawn by the learned District 
Judge could be deduced, I would have no 
alternative but to interfere. 

With these remarks [ shall first consider 
as to what is required by law to be proved 
against the petitioner beforg he can be 
declared to be a tout and then proceed to 


consider whe:her these requirements of law, 


Have been proved in this case. A tout has 
been defined by s. 3, Legal Practitioners 
Act to be a person (a) who procures, in 
consideration of any remuneration moving 
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from any legal practitioner, the employ- 
ment of the legal practitioner in any legal 
business, or who propcses to any legal 
practitioner or to any person interested in 
any legal business to procure, in considera- 
tion of any remuneration moving from 
either of them, the employment of the 
legal practitioner in such business; or (b) 
who for ‘the purpose of such procurement 
frequents the precincts of Civil or Criminal 
Courts or of revenue offices, or Railway 
Stations, landing stages, lodging places or 
other places of public resort. Before a per- 
scn can be declared to bea tout, it must 
be found for a fact that he has acted in a 
manner which will bring him within this 
definition. This necessitates an examina- 
tion of the evidence on which the District 
Judge has acted in this case in order to 
ascertain whether there was any material 
on the record on which he was entitled to 
act and arrive at the decision that the peti- 
tioner was a tout. 

Bearing the principles laid down by me 
in this judgment and the definition of a 
tout in mind, I shall address myself to the 
task of examining the facts and evidence 
in this case. (The judgment then narrated 
the facts und discussed the evidence and 
proceeded). J must, ther-fore, hold that the 
le.rued District Judge bas acted illegally 
and in any case with material irregularity 
in the exercise of his jurisdiction. The 
revision petition must, therefore, be allowed 
and the order passed by the District Judge 
quashed. l cannot part with this case with- 
out adverting to the manner in which the 
lower Court has written its judgment. I 
should expect experienced oificers to be 
more dignified and restrained in the expres- 
sion of their opinion. They should try and 
avoid expressions which may attract a 
comment that the Judge had either made 
up his mind even before he had initiated 
proceedings or had identified himself with 
a case to an extent that he was unable to 
appreciate the case or weigh the evidence 
before him impartially and without any 
bias. It is usually unnecessary and in any 
case unsafe to indulge in generalizations. 


N.-D. Petition allowed. 
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ALLAHABAD HIGH COURT 

Criminal Revision Application No 332 

of 1938 
May 5, 1938 
ALLSOP, J. 
Musammat KAMNI BEGAM AND ANOTHER—- 
APPLICANTS 
versus 
EMPEROR— RESPONDENT 

Criminal trial—Transferof case—Notice to parties 
before transfer, if necessary—Any person can bring 
to notice of District Magistrate, facts suggesting that 
transfer of case is advisable. 

It may wellbethat it is advisable for a District 
Magistrate ordinarily to issue notice to the accused 
or complainant or both before transferring a case 
from one Court to another but there is certainly 
no law which requires him todo so, Ramalinga 
Odayar v. Emperor (1) and Jageshwar v. Emperor 
(2), explained, 

There is nothing inthe provisions of the Crimi- 
nal Procedure Code, which would prevent any per- 
son from bringing facts to the notice of the District 
Magistrate which might suggest to that Magistrate 
that it is advisable to transfer a case from one 
Court to another. The mere fact that the District 
Magistrate received information on an application 
would not debar him, from making an order for 
transfer if it appeared to bea proper order, 

Cr. R. App from an order of the Addi- 
tional District Magistrate, Naini Tal, dated 
March 24, 1938. 

Mr. M. Nasim, for the Applicants. 

Order—This is an application in 
revision against an order of the learned 
Additional District Magistrate of Naini Tal 
transferring two cases from the Court of 
a Sub-Divisional Magistrate to his own 
Court. The applicants or one of them, 
Tam told, madea complaint against one 
Sarwat Yar Khan and as the result of 
statements made by them in the course 
of that case the Oourt made a complaint 
under s. 193, Indian Penal Code, that they 
had committed perjury. Sarwat Yar 
Khan also made a complaint that the 
applicants had been guilty of defamation. 
Both cases proceeded in the Court of the 
Sub-Divisional Magistrate and then Sarwat 
Yar Khan made an application to the 
Additional District Magistrate that they 
should both be transferred to his Court. 
Apparently the Additional District Magis- 
trate asked for the explanation of the 
Sub-Divisional Magistrate, and after receiv- 
ing it, directed that the cases should be 
transferred to his Court. The main argu- 
ment addressed tome is that the order of 
transfer was passed without any notice 
having been issued to the accused. It is 
also said that Satwat Yar Khan had no 
locus standi to apply for the transfer of the 
case under 5.193, Indian Penal Code, and 
that his application was made under the 
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provisions of s. 525, Oriminal Procedure 
Code which did not apply to a transfer 
of a case by the Additional District Magis- 
trate. The last allegation is of course 
true, but the Additional District Magistrate 
had power to transfer the case under the 
provisions of s. 523, Criminal Procedure 
Code, and the question is whether he, 
acting under that section, committed some 
illegality or irregalarity which would 
-Justify this Court in interfering with his 
order in revision. . 

Ican find noprovision inthe Criminal 
Procedure Code that a District Magistrate 
muy not transfer acase from a Subordinate 
Court without giving notice to the accused 
orihe complainant or either. Learned 
Counsel has referred me to the case in 
Ramalinga Odayar v. Emperor (1) in’ which 
alearned single Judge of the Madras 
High Court said that the District Magistrate 
before passing an order of transfer should 
give an opportunity to the accused to 
show cause why a transfer should not be 
made. It may well be that it is advisable 
for a District Magistrate ordinarily to do 
s0, but there is certainly no law which 
requires him todo so. Ihave also been 
referred to the case in Jageshwar v. 
Emperor (2). It was a case which was 
transferred on the application of one of 
the accused without notice having been 
issued to the complainant. The complain- 
ant went up in revision against the order 
of transfer and a reference was made to 
this Court. In the particular circumstances 
of that case a learned single Judge of this 
Court thought thatthe orderof transfer 
was improper and that it should not have 
been made without notice to the complain- 
ant. [cannot take this as authority fora 
general proposition of law thatno District 
Magistrate can transfer a case without the 
issue of notice to the accused or complain- 
ant or both. 

In the case before me, the applicant has 
not putin any affidavit from whichI can 
gather what the circumstances were in 
which the order of transfer was made. It 
has been stated that the evidence in the 
pending case had been closed and only 
the arguments remained to be heard, but 
the reasons for transfer are not given. 
There is no reason for supposing in tke 
absence of any statement of all the relevant 


. (1) 51 M610; 110 Ind. Oas. 590; AIR 1928 Mad. 
£60; 29 Or, LJ 733; 55 M LJ 217; 981. W 303. 

(2) (1930) A L J 148; 120 Ind. Cas. 261; A I R 
1929 All, 932; (1929) Cr. Oas. 660; 31 Cr. LJ 30; 
Ind. Rul. (1930) All. 37. 
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facts that the order of the District Magis- 
trate was improper or hasty in any way. 
. The argument that Sarwat Yar Khan had 
no locus standi to make an application for 
transfer, appears tome to have no force. 
It is true that this case unders. 193 was 
_ technically between she King-Emperor and 
the accused and that Sarwat Yar Khan was 
not a party toit, but I do not find anything 
in the provisions of the Criminal Procedure 
Code which would prevent any person from 
bringing facts to the notice of the District 
Magistrate which might suggest to that 
Magistrate that it was advisable to trans- 
fer a case from one Court to another. The 
mere fact that the District Magistrate 
received information on an application 
would not debar him, I think, from making 
an order for transfer if it appeared to be a 
proper order. I am notwilling to interfere 
with the order of the Additional District 
Magistrate on the information before mé 
and I am also not inclined to delay the 
proceedings and send for the record in the 
circumstances. The applicants can approach 
the District Magistrate for a re-transfer if 
they like to doso, but Iam not prepared to 
interfere. The application is rejected. 


8. Application rejected. 





MADRAS HIGH COURT 

Civil Appeal No. 16 of 1937 
March 7,,1938 

VENKATASUBBA RAO AND 
ABDUR REAMAN, JJ. 
KUMARASWAMY GOUNDAN— 
APPELLANT 
VETSUS 
PALANISAMY GOUNDAN AND OTHERS 
— RESPONDENTS 
Trusts Act (II of 1882), s. 59—Chit transaction 
-—Stake-holder while taking ‘morigages, in position 
. of trustee—Stake-holder adjudged insolrent—Oficial 
Receiver getting his property—Beneficiaries, tf can 
maintain suit under s. 59. 

Where in a chit transaction, it is made clear by 
the security bond that the position of the stake- 
holder was that of a trustee while taking mortgages 
from the successful bidder and the stake-holder is 
adjudged insolvent and the Official Receiver sells 
his properties by auction, the suit under s. 59, 
Trusts Act, is maintainable by the beneficiaries. 
The stake-holder ceases to perform and renders 
himself incapable of performing dugies that devoly- 
ed upon him as trustee. 

C.A against a decree of the Sub-J udge, 
Coimbatore, in O. S. No. 245 of 1934. 
Messrs. V, Ramaswamy Iyer 

Kupuswamy, for the Appellant. 

Mr. 4, C. Sampath Iyengar, for the Res- 

pondents, 


and S. 
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Venkatasubba Rao, J.—We agree 
with the lower Court that the suit was 
maintainable at the instance of the plaint- 
iffs. The terms of the security bond (Ex. A) 
make it perfectly clear that the position 
of ae Rolar was thatof a trustee 
while taking mortgages from the successful 
bidder; that is the clear effect of the 
security bonds. The facts set out in 
para. 10 of the plaint, which have not 
been denied, show that the execution of 
the trust by the trustee, defendant No. 4, 
has become impracticable. Not only was 
the stake-hoider adjudged insolvent (that 
of itself may not be sufficient) but it is 
also averred that his properties were sold 
by auction by the Official Receiver and pur- 
chased by the plaintiffs. The stake-holder 
ceased to perform, and rendered himself 
incapable of performing, the duties that 
devolved upon him astrustee. These facts 
bring the case within s. 59, Trusts Act 
and confers right of suit on the bene- 
ficiaries. The appellant's contention in this 
respect, therefore, fails. 

The next contention raises the question 
of registration. The amount secured by 
the suit mortgage bond is Rs. 13,000, but 
the plaintiffs are content to treat the prin- 
cipal sum as being only Rs. 8,000. In 
claiming the lesser amount, they rely upon 
and give effect to Ex. F, which recites 
that the chit transaction has come to 
an endand that the principal sum due 
from defendants Nos. 1 and 2 must be 
taken as Rs. 8,000 But it is now con- 
tended for them that Ex. F being un- 
registered, the plaintiffs cannot rely upon 
it for varying the terms of the mortgage 
deed. Mr. Sitarama Raourges by way of 
answer, that he will be in a position to 
show that the continuance of the chit is 
not a condition precedent to the arising 
of the liability under the deed of mort- 
gage: vide Maruda Konar v. Veerammal (1) 
at p. 7134. If this be so, defendants Nos. 
1 and 2 committed default, when they 
failed to pay the fourth instalment, and 
under the provisions of the deed, the entire 
amount became immediately payable. This 
plea asto registration was not taken in 
the Court below and although the gues- 
tion is one of law, the appeal cannot be 
disposed of, ifthe point is now allowed 
to be raised for the first time without 


“the plaintiffs being afforded an opportu- 


nity of making good their contention. 
(i) 44 L W 710;168 Ind. Cas. 402; A I R 1936 Mad, 

985; (1937) 2 M L J 17; 1936) M W N 1370; 9 R M 571. 
*Page of 44 L W.—|Bdj --- 
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That istosay, the parties must now be 
allowed to adduce fresh evidence and the 
ease be remitted to the lower Court for 
that purpose. 

The defendants do not deserve in a case 
of this sort any indulgence whatsoever. 
They gain substantially from the course 
adopted by the plaintiffs and we see no 
reason why we should make an order that 
the case should, after the lapse of more 
than three years (it being not improbable 
that some requisite evidence has in the 
meanwhile disappeared), be direeted to be 
retried. The second contention also, there- 
fore, fails. The lower Court's judgment is 
upheld andthe appeal is dismissed with 
costs. Three montns for sale. 


N.S. Appeal dismissed, 





ALLAHABAD HIGH COURT 
Criminal Appeal No. 741 of 1937 
May 25, 1938 
BENNET, J. 
SURAJ NARAIN CHAUBE— 
APPELLANT 
versus 
MPEROR—Obpposits Party 
Criminal Procedure Code (Act V of 1898), s. 197 
~ Applicability, requirements of — Criminal trial 
-Search list — Accused signing search list hav- 
ing endorsement to effect that certain thing was 
found in his possession — Evidentiary value of— 
Master and servant — Possession of servant, tf that 
of master—U. P. District Board's Act (X of 1922), 
s. 34—-Purchase of Board's property by member at 
auction—Interest ın contract of Board, wf acquired— 
8.34, if applies to s. 169, Penal Code (Act XLV of 

60). 

Tor the application of s.197, Criminal Procedure 
Code, it isnot sufficient that the accused should be a 
public servant at the time of the offence. The accused 
must alsv bea public servant at the time when he is 
accused, that is at the time when the accusation is 
made against him either by a complaint cr a Police 
report. . 

Where, therefore, the accusation was made against 
the accused before the Magistrate at the time when 
he had ceased to bea public servant, tha sanction is 
not necessary. . ; 

It is doubtiul how far an -admission by an accused 
- by merely signing the search list containing an 
endorsement to the effect that a certain thing was 
found in his possession, could be legal proof in a 
criminal trial. The mere signing by the accused, who 
was not present at the search of this document, does 
not, at the most, show more than that the particular 
thing was found at his house. 

Possession of a servant is not necessarily a posses- 
sion of his master. A 

Under s. 34, U, P. District Boards Act, it is difficult 
to say that by purchasing property atan auction 
sale, the property being ‘property of the Board, a 
member would be acquiring an interest in a contract 
of the Board. Ifthe words of the section are to be 
given such 8 general interpretation, they will mean 


ry 
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i at any auction sale of the Board no member must 

314. 

Section 34, U. P. District Boards Act, is not in- 
tended to apply to s. 169, Penal Code, at all and it 
definitely refers only tos. 168, Penal Code. 

Cr. A. from the order of the Sessions 
Judge, Ballia, dated October 9, 1937. 

Messrs. Chatarbhuj Sahai and SN, 
Misra, for the Appellant. 

The Assistant Government Advocate, for 
the Crown. 

dudgment.—Tnis is a criminal appeal 
on behalf of one Suraj Narain Chaube who 
has been convicted under s. 169, Indian 
Penal Code, and sentenced to one year's. 
rigorous imprisonment and a tine of Rs. 100, 
or in default, to six months rigorous im- 
prisonment. The accused waè in 1935 a 
member of the District Board of Ballia and 
the cattle pound of Sahatwar was under his 
charge. A buffalo was auctioned on May 26,. 


1439, by and under the supervision of the 


accused. The cattle pound is close to the 
Police outpost and the head constable Amir 
Ali was anxious to buy this buffalo which 
was of good breed. The buffalo was sold for 
Rs. ¿0 to Baleshar Nonia and the auction 
was Closed. Some allegations were made 
that Baleshar only paid Ks. 13 but the 
Court below was satistied on the evidence 
of the pound keeper that the Rs. 30 was, 
paid aud entered as puid that day. There is 
evidence that Balesha: Nonia and Dharaka 
Dusadh took away the buffalo. On the ' 
next day, May 27, 1935, Suraj Narain 
made a ccmplaint to the Superintendent of 
Police alleging that the head constable 
Amir Ali intimidated him and wrongfully 
confined Baleshar Nonia and Dharaka 
Dusadh and demanded bribe from them. 
Enquiry was made into this and eventually 
Suraj Narain was prosecuted under s. 182, 
Indian Penal Code, for making a false re- 
port and fined Ks. 200. Now the Police 
also reported thut Suraj Narain had im- 
properly got this buffalo bought for him- 
self by Baleshar Nonia and that Dnoaraka 
Dusadn who helped to take it away was a ` 
servant of Suraj Narain. The matter. was 
further complicated by allegations of for- 
gery which have now been found by the 
Court below to be incorrect. The Uourt: 
Lelow has convicted the accused under this 
s. 169, Indian Penal Code, which runs as 


follows : 


“Whoever, boing a public servant, and being 


‘legally bound as such public servant, not to pur- 


chase or bid for certain property, purchases or bids 
for that property, either in his own name or in 
the name of another, or jointly, or in shares with 
others, shall be punished with simple imprison- 
ment for a term which may extend to two years, 
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or with fine, or with both; and the property, if 
purchased, shall be confiscated.” 

Now one question which arises in the 
case which was urged by the learned Ooun- 
sel for the defence was that sanction was 
required from the L-cal Government under 
s. 197, Criminal Procedure Gode. That 
section states in subes. (1) : 

Senses when any public servant who is not remov- 
able from his office save by or with the sanction of 
Local Government or some higher authority, is ac- 
cused of any offence alleged to have been commit- 


ted by him while acting or purporting to act in the 
discharge of his official duty...” 


Now there are two periods mentioned in 
this quotation, the first being the time of the 
accusation and the second period being the 
time of the offence. As the section is worded, 
it appears to me that the section requires 
that for the section to apply the accused 
must be a public servant at both these 
periods. It is net sufficiant that the accused 
should bea public servant atthe time of 
the offence. The accused must also bea 
public servant at the time when he is 
accused, that is at the time when the 

“accusation is made against him either by 
a complaint or a Police report. Now the 
accusation was made against this accused 

_ before the Magistrate at the time shen he 
had ceased to be a member of the District 
Board. The matter did not start unti the 

‘year 1¥37, and the charge is dated 
August 23,1937. The accused had ceased 
to be a District Board member in the end 
of 1936. In my opinion, therefore, no 
sanction was necessary. : 

It is. necessary for the prosecution to 
prove the ingredients of the offence under 
s. 169, Penal Code. Now one ingredient 
is that the purchase was by the accused 
in thenume cf another person. There is 
no direct evidence that the purchase was 
on behalf of the accused. It is true that 
on August 12, 1935, there .was a search 
of the house of the accused by the second 
officer Munshi Hebib-ud-din and he had a 
search list Ex. B drawn up for the finding 
of this buffalo outside the house of tne 
accused. In that the witness states that 
in greenink he madea certain endorse- 
ment in Hindi and this endorsement runs; 
Pandit suraj Narain Chaube ke darwaze 
se unke gabze se bhains baramad kia. 
The aecused has denied that this endorse- 
ment was on the search list when he 
signed it. Now it appears to me looking 
at this endorsement that the words unke 
qabze'se are written with a steel pen 
whereas the rest of the Hindi writing is 
written with a wooden or reed pen and the 
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letters in the restofthe endorsement are 
much thicker. It is, I think, therefore, very 
doubtful whether the important words 
unke qabze se were in the endorsement 
when the accused signed it. Therefore, 
the alleged admission of the accused from 
these words is not, in my opinion, es- 
tablished. 

It is also doubtful how far such an 
alleged admission could be legal proof in 
a crimina) trial. The mere signing by the 
accased, who was not present at the search 
of this document does not, at the most, in 
my opinion, show more than the buffalo 
was found at his house. As it is stated 
to heve been bought by his servant, there 
is nothing surprising that the . buffalo 


‘should be at his house and the posses- 


sion of his servant is not necessarily the 
possession of the accused. As the buffalo 
was found in August atthe house of the 
accused andthe sale had taken place in 
May, I would have expected that there 
should be seme evidence to connect the 
accused with the buffalo in the interven- 
ing period. .Butno such evidence was 
produced. I’ is not shown for example that 
he was obtaining milk from his femalo 
buffalo or anything of that sort. It 
appears to me, therefore, that the prosecution 
has failed to establish an essential part 
of its case. As regards the other part 
‘of the case that the accused was a public 
servant legally bound not to purchase or 
bid for certain property as the Courts 
below have assumed, it is sufficient to show 
that the accused was a member of the 
District Board andthe property being sold 
was District Board property, It is true 
that s. 34, District Boards Act, says that 
a member ofthe Board without permission 
in writing fromthe Oommissioner shall 
not have any share or interest in any 
contract or employment with, by, or on 
behalf of the Board, and if he does so, he 
shall be guilty of an offence under s. 163, 
Penal Code. It is tobe noted that this 
s. 34 refers to s. 168, Penal Ovde, and 
not to s. 169. Learned Oounsel for the 
Crown referred to sub-s. (2) (f) of s. 34 
which refers to a share or interestin the 
occasional sale tothe Board ofan article. 
lam afraid this argument is not sound 
because sub-s. (2) is an exception to sub- 
s. (1) and says that a member of the 
Board will not come under sub-s. (lj by 
various activities shown in sub-s. (2) of 
which (f) is one, that is the supply of 
articles tothe Board. [I find a difficulty 


in saying that by purchasing property at 
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an auction sale, the property being pro- 
perty ofthe Board, a member would be 
acquiring an interest in a contract of the 
Board. If these words are to be given 
such a general interpretation, they will 
mean that atany auction sale of the Board 
no member must bid. Now the objection 
taken in the present case is largely that the 
sale was conducted by this member him- 
self. Ido not think that s. 34, District 
Boards Act, is intended to apply tos. 159 
at all and it definitely refers only to s. 168, 
Penal Code. This is another weakness in 
the case and the learned Counsel for the 
Grown has not satisfied me on this point. 
For these reasons I acquit this accused 
on appeal of the offence under s. 169, 
Penal Ccde, and ashe is on bail, the liability 


of his sureties is now released. | 
8. Accused acquitted. 





MADRAS HIGH COURT 
Civil Appeal No, 461 of 1935 
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BURN AND VENKATARAMANA Rao, JJ, 
NAGAR DAMODAR SHANBHOGUE 
AND OTHERS—APPELLANTS 
versus 
GANGE AND oTtaEss—REsponDENTs 
Civil Procedure Code (Act V of 1908), 0. XXI, r. 19 
—Decree in favour of one party for sale of property 
for recovery of arrears of rent—Opposite party under 
same decree entitled to cost— Party entitled to smaller 
amount, if can execute decree — Interpretation of 
Statutes—New Act using same eXpresston as in old 
relating to same subject — Assumption that use of 
words had been in same sense which decisions have 
hed to them. 
“ader O.XXI, r. 19, Civil Procedure Code, the 
remedy of each party against the other need not be 
precisely of the same nature. All that the provision 
requires is that two parties must be held entitled to 
recover sums of money from each other. A decree by 
A against B fora sum of money to be recoverable 
from his property is ae much a decree to recover the 
sum of money from B. The decree need not neces- 
sarily be a decree directing Ato recover the sum of 
money from B personally. The rule does not say or 
provide in what manner the decree isto be execut- 


a XXI, r. 19, applies to a case where a party 
gets a decree for the sale of property for the amount 
claimed as arrears of rent and the opposite party is 
entitled under the same decree to costs. The party 
entitled to smaller sum is not entitled to execute 
decree, Bhagwan Singh v. Ratan (z), Sankara Menon 
v. Gopala Partar (4) and Chinnammal v. Chidambara 
Kothanar (6), relied on. f 

If an Act uses the same language which was used 
ina former ‘Act referring tothe same subject, and 
passed with the same purpose, and for the same 
object, the safe and well-known rule of construction 
is toassume that the Legislature when using well- 
known words upon which there have been well-known 
decisions, uses those words in the sense which the 
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decisions have attached to them. Greaves v. Tofield 
(5), relied on, 

C. A. against an order of the Sub-Judge, 
South Kanara, dated November 28, 
1935. 

Messrs. B. Sitarama Rao and K. P. 
Sarvothama Rao, for the Appellants. 

Mr, K. Srinivasa Rao, for the Respond- 
ents, 

Venkataramana Rao, J.—This is an. 
appeal from the order of the learned Sub- 
ordinate Judge of South Kanara ordering 
the arrest of the appellant in execution of 
the decree for costs in favour of the res- 
pondents in Appeal No. 223 of 1926 
Damodara Shanbhogue v. Chanuappa 
Pujary (i)on the file of the High Court 
on appeal from the decree in O. 5. No. 8 
of 1924 on the file of the Subordinate Judge 
of South Kanara. Tne said suit, O. S. 
No. 8 of 1924, was filed by the appellant to 


recover asum of money due in respect 
of a usufructuary mortgage executed by 
the defendants and also for arrears of 


rent in respect of certain leases executed 
by some of the defendants relating to the 
mortgaged property. The Subordinate 
Judge dismissed the plaintiff's suit on the 
ground that the appellant was not entitled 
to bring the property to sale asthere was 
no personal covenant topay. On appeal 
the learned Judges held that so far as 
the mortgage is concerned, there was no 
personal covenent which would entitle 
the appellant tothe relief of selling the 
mortgaged property, but in regard to 
arrears of rent, aS tue mortgage property 
had been made a security for the arrears 
of rent, there was no bar to the enforce- 
ment of the charge by aeking forthe sale 
of the properties. Accordingiy they passed 
apreliminary decree for sale for the 
amount claimed in respect of the arrears 
ofrent. Therelief that was ultimately 
awarded by thejudgment of the High 
Court ran thus : 
“In the result,the appeal is partly allowed and a 
decree is given in plaintiff's favour for a sum of 
ks. 11,425-7-0 (on accountof the arrears of rent 
claimed in Schedule B) with subsequent interest 
thereon at six per cent, per annum from the date 
of suit till the date fixed for payment and also 
proportionate costsin both the Courts, and there- 
after with interest ut six per cent. per annum 
on the aggregate amount, Time for payment is four 
months from this date. In case of detault in pay- 
ment, the mortgaged properties will be sold sub- 
ject to the usufructuary mortgage lien of the 
plaintiff under Ex. A, Liberty reserved to hi 
to bringa portion only of the mortgaged properties 
to sale for the realization of this decree, amount 
Q) AI RB 1933 Mad. 613; 118 Ind. Oas. 1029;56 M 
me oe LJ 194; 36 LW 161; (1933) M W N 1251; 6 
558, 
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free . from such usufructuary mortgage lien, forthe smaller sum shall be entered upon the 
The respondent’s costs in both the Courts, pro- decree.” 


Portionate onthe value of the claim disallowed 
should be paid by the plaintiff Damodara Shan- 
‘bhogue v. Chandappa Pujary (1) at p. 903*." < 

Thus both the plaintiff and the defend- 
ants (respondent in the present appeal) 
were awarded proportionate costs. Ona 
reference to the decresit will be seen that 
these costs were separately taxed. The 
- ultimate decree that was drafted in pursu- 
ance of the jndgment declared that the 
amount of principal, interest and propor- 
tionate costs in both the Courts calculated 
up to July 6, 1933, was Rs. 19,450-103 
andin default of payment of the amount 
on or before July 6, 1933, the properties 
were directed tobe sold. So far as the 
costs awardedin favour of the res- 
TEBA ENG were concerned, the decree ran 
thus : 

. “And this Court doth farther order and decree 
that thsappellant (plaintiff) do pay to the respon- 
dents Nos. 15,17 to 24, 26 to 28 and 30 (defendants 
Nos. 16, 18to 25, 27t0 29 and 31) Rs. 539-12-2 for 
their proportionate costs in opposing this appeal and 
also their proportionate costs in the lower Court 
which will betaxed and ascertained by that Court 
on the amount disallowed,” š 

The net result is that under the same 
decree both the plaintif and the defendants 
were entitled to recover sums of money 
from each other. The respondents in 
whose favour costs were awarded agains 
the plaintiff appellant sought to execute the 
same by applying for the arrest of the 
plaintiff. Toe plaintiff opposed the appli- 
cation onthe ground that the defendants 
were not entitled to execute the decree as 
the amount decreed in his favour was far 
in excessofthe amount awarded in favour 
of the respondents and, therefore, by virtue 
of O. XXI, 1.19, they were not entitled 
to the relief they sought. This contention 
was overruled by the learned Subordinate 
Judge on the ground that there was no per- 
sonal decree against toe defendants but 
only a decree against the property. He, 
therefore, ordered theissue ofa warrant 
of arrest. Itisagainst this decision that 
this appeal has been preferred. The main 
question, therefore, is whether O. XXI, 
T. 19, is applicable tothe case. The rele- 
vant provision so far asis material rans 
thus : 

“Where application ismade to a Court for the 
execution of a decree under which ,two parties are 
entitled to recover sums of money from each other 
thea, if the two sams are unequal, execution may 
be taken out only by the party entitled to the 
larger sum and for so much only as remains 
after deducting the smaller sum, and satisfaction 





*Page of 56 M—[ Hd.) = 
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According to the plain language of tue 
section, the contention of the plaintiff 
seems tobe correct. The corresponding 
provision of the Civil Procedure Code of 
1882 ran thus : 


“When two parties are entitled under the same 


- decree to recover from each other sums of different 


amounts the party entitled to the smaller sum shall 
not take out execution against the other party; but 
satisfaction for thesmaller sum shall be entered on 
the decree.” 

This section was the subject of judicial 
interpretation andit was almost uniform 
in holding thatthe remedy of each party 
against the other need not be precisely of 
the same nature. In Bhagwan Singh v. 
Ratan (2; there was a decree for redemp- 
tion in favour of the plaintiff, the mortgagor 
on payment into Court of a certain sam 
of money as and for amount due under 
the mortgage and alas for costs of the 
suit upon a date fixed by the decree, 
The mortgage money including interest 
and costs amounted to Rs. 1,00£-7-0, the 
costs awarded being Rs. 3l1+l-6. The 
plaintif-mortgagor was also awarded a 
sum of Rs.6-10-0 for costs against the 
mortgagee-defendant. The question was 
whether the plaintiff was entitled to deduct 
the costs of Rs. 6-100 from the amount 
which he was bound to deposit under the 
decree as a condition of redemption. 
Held he could. The learned Judges, Sir 
John Edge, C.J. and Banerji, J. dissented 
from the decision in Kalka Prasad v. Ram 
Din (3) and observed thus : 

“There is nothingin that section which limite itg 
application to acase inwhich the remedy of each 
party against the other is of precisely the same 
nature, Itappears to us that where one party is 
entitled to recover the example under sg. 88 of 
Act No. IV of 1832 the amount of the mortgage debt 
dueby the other side by sale of the other side's 
property and the other side is entitled to ‘recover 
underthe same decree costs against the plaintiff 
personally; s. 247 applies, forthe reason that there 
are two parties who are entitled under the same 
decree to recover from each other sums of 
different or thesame amounts; aud that ib makes 
no difference thatone ofthose parties is obliged to 
recover from the other the money due by executing 
a decree against the hypothecated property of 
the other, whilst his opponent is only entitled 
to recover themoney decreed for costs personally 
fromthe other side. The object of s. 247 is to 
prevent each side executing a decree in respect of 
amounts due whether for costs or otherwise under 
the same decree.” 

‘This case was followed by our High 
Court in Sankara Menon v. Gopala Pattar 
(4) under precisely similar circumstances. 

(2) 16 A 395; A W N 1894, 133, 


(3) 5 A272. 
(4) 23 M 121. 
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In that case there was a decree directing 
that on plaintiff paying into Court or to the 
defendants within three months the mort- 
gage money and the value of improvements, 
the defendants should surrender to the 
plaintiff the mortgaged property and if 
such payment was not made, the property 
should be sold. There was also a decree 
in favour of the defendants in and by 
which the defendants should pay to the 
plaintiff certain amount being the costs 


incurred by them in all the Courts. The 
plaintiff applied for recovery of the 
costs by arrest inthe same way as the 


defendants in this case have sought to 
arrest the plaintiff. The learned Subordi- 
nate Judge allowed the arrest holding that 
the words “recover from each other’ in 
s. 247 contemplated personal liability on 
the part of those parties io pay each other 
the sums decreed against each and that 
they must hold the same character and 
possess identical rights of enforcing exe- 
cution and that asthe decree in favour of 
the defendants could only be enforced by 
the sale ofthe property whereas the plain- 
tiff would enforcethe decree by arrest of 
the person, the provisions of s. 247 would 
not be applicable. ‘lhis contention was 
overruled and the plaintiff was held not 
entitled to the relief he sought on the 
ground that a. 247 would apply in spite of 
the fact that the remedies were not of the 
same nature. So far as we know, this deci- 
sion has not been questioned in any 
reported case before the enactment of the 
new Code. The Legislature has re-enacted 
s. 247 in almost identical terms as O. XXI, 
r. 19. It must be taken to bave known the 
said interpretation and to have accepted it. 
As observed by Lord James, J. in Greaves 
v. Tofield (5), at p. 571* : 

"If an Act of Pailiament usesthe same language 
which was used in a former Act of Parliament 
referring to the same subject, and passed with the 
same purpose, and for the same object, the safe 
and well-known rule of constiuction isto assume 
that the Legislature when using well-known words 
upon which there have been well-known decisions 
uses those words in the sense which the decisions 


have attached to them vide also Mulleh's Civil 
Procedure Code, Edn. 10, p. 727).” 


The principle of Sankara Menon v. Gopala 
Pattar (4) was applied even after the 
enactment ofthenew Code by our High 
Court. In Chinnammal v, Chidambara 
Kothanar (b), there was a decree for specific 


(5) (1862( 14 Ch. D 563; 43 LT 100; 28 W R 840, 

(6) 71 M L J 506; 165 Ind, Cas. 4t4; A 1 R1936 Mad. 
626; I L R (1937) Mad. 59; 44 L W 34; (1936) M W N 
703; 9 R M 262. 


~ #Pago of (1802) 14 Oh, D—[Ed.] 
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performance in and by which it was decreed 
that on the plaintiff depositing into Court 
Rs. 500 within the time mentioned therein, 
the defendant was to execute and . get 
registered a deed of conveyance ia plaint- 
iffs favour and the defendant was 
directed to pay the plaintiff a certain 
amount by way of costs. The plaintiff 
deposited into Court a sum of money, 
that is Rs. 500 less than the amount 
decreed in his favour. Tne question was 
whether the provisions of O. XXI, r. 19, 
could be applied. The learned Judges 
(Venkatasubba Rao and Cornish, JJ.) held 
they could. It seems tous that the plain 
language of the provisions of O. XXI, 
T. 19, would not warrant any other interpre- 
tation. Allthat the provision requires is 
that two parties must be held entitled 
to recover sums of money from each 
other. A decree by A against B for a sum 
of money to be recoverable from his pro- 
perty is as much a decree to recover the 
sum of money from B. The decree need 
not necessarily be a decree directing A 
torecover the sum of money from B 
personally. The section does nct say or 
provide in what manner the decree is 
to be executed. Even before the enact- 
ment of the new Code the provisions of 
O. XX1, r. 19, were applied to the case of a 
decree for sale in enforcement of a 
mortgage or charge: (vide the Observations 
of the learned Judges in Bhaguan Singh. 
v. Ratan (2) already referred to). The 
provisions of O.XX1, r.20, in the new 
Uode of 1908 give effect to this view. In 
view,of the provision and in viewof the 
recent ‘decision cf the Privy Council in 
Hazariram Marwari v. Bansidhar Dhan- 
dhania (7), where their Lordships observe 
thatthe werds ofr. 20 “deeree for sale 
in enforcement ofa mortgage or charge” 
cannot be restricted to personal judgments 
such as may be given under O, XXXIV, 
r. 6, the principle of Sankara Menon v. 
Gopala Pattar (4) should govern the pre- 
sent case, 

We, therefore, set aside the order of the 
learned Subordinate Judge and hold that 
the provisions of O, KA, 1.19, are appli- 
cable tothe case and that the defendants 
(respondents) are not entitled to execute the 
decree for co8is in their favour. ib is not 
necessary toexpress any opinion having 


(7) 16 Pat. 127; 166 Ind. Cas. 653; A I R 1937 PO 
39; 64 1 A 67;19370 LR 65; 1937 A L R 117; 1937 O 
W N lou; 9 k PC158; 3B R269; 18 P L T 127; 45 L 
W 198; (1937) 1 M L d 254; (1937) M W N 248; 41 OW 
N 449; 65 O L J 56; 39 Bom. L R 369; MIYANA Ld 568 
(PO. 
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regard tothe plain language of O, XXI, 


T, 20, as to how for the decision in 
Venkata Reidi v. Dorasami Pillai (8), 
is correct in that it holds that a mort- 


gage decree cannot be set off against a 
money decree in the absence of a personal 
liability on the part of the mortgagor who 
holds themoney decree. The respondents 
will pay the costs of the appellant in this 
appeal. 


N.S, Order set aside. 

(8) 56 M 339; 140 Ind. Cas. 378; AIR 1933 Mad, 
63; 63M L J 722; 36 L W 642; (1933) M W N 1187; Ind. 
Rul, (1932) Mad. 909. 
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> RANGNEKAR anD N. J. Wania, JJ. 
WAMAN MAHADEO APTE—PLAINTIFF— 
APPELLANT 
versus 

JANARDAN BALWANT RISBUD 

AND OTHERS—DEFENDANTS —RESPONDENTS 

Mortgage— Priority—Agreement to create, if creates 
mortgage or charge — Agreement with X to mortgage 
house — Subsequent mortgage to Y— Suit by X for 
‘specific performance — Whether X can get priority 
Over X's mortgage assuming that specific performance 
can. be obtained — Rate of interest — Specific per- 
formance-—-Agreement to mortgage, if can be specifical- 
ly enforced, 

Rn A mere agreement to mortgage cannot create any 
interest in the mortgaged property in favour of the 
‘party to whom the property is agreed tobe mortgaged, 
nor does it create any charge. An agreement to 
“mortgage gives rise only toa personal obligation, 
which does not constitute either a mortgage or a 
charge. Where a mortgagor makes an agreement 
with X to mortgage his house to him but subsequently 
„mortgages it to Y and long after such mortgage X 
brings a suit for specific performance against the 
mortgagor such agreement isnot generally capable of 
specific performance but even assuming that a 
decree for specific performance can properly be made 
in that suit, the decree granting specfic performance 
against the mortgagor would not relate back to the 
ı date of the agreement so as to confer on X priority 
over Y's mortgage, Jakar Lal Bhutra v. Bhupendra 
, Nath Basu (1) and Bhaskar v. Shankar (2), distin- 
guished, 

It is well established that a mortgagee is entitled 
to the rate of interest stipulated for in the mortgage 
deed, and unless there are any good grounds to 
deprive him of that right, the rate agreed upon can- 
not be disallowed. 

An agreement to mortgage is not generally capable 
of specific performance, Sichel v. Mosenthat (3) and 
South African Territories v. Wallington (4), relied 


on, 

F.C. A. from the decision of the Joint 
First Class Sub-Judge, Poona, ia Special 
O. 8, No. 564 of 1935, 

Mr. P, S. Joshi, for the Appellant. 


Mr. V. D. Limaye, for Respondent 
No. 3. 
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Rangnekar, J.—The appeal arises out 
of a suit brought by the plaintiff to enforce 
his mortgage over defendant No. 1’s house 
in Poona, and the main question that falls to 
be determined is whether, as held by the 
learned First Class Subordinate Judge of 
Poona, the mortgage of the house in favour 
of defendant No. 3 is entitled to priority - 
over that in favour of the plaintiff. It may 
be stated here that the plaintiff also held a 
mortgage over the house under a deed 
dated April 8, 1927, about which there is 
no dispute, nor as to the position of defend- 
ant No. 2, whose mortgage was evidently 
subject to the plaintiff's mortgage. By a 
deed of mortgage dated October 18, 1929, 
defendant No. 1 mortgaged his property, 
including a house situate in Poona, to the 
plaintiff for Ks. 3,500, with interest thereon 
at nine per cent. On February 1, 1929, 
defendant No. 1 had entered into an agree» 
ment to mortgage the house to defendant 
No. 3. As defendant No.1 failed to carry 
out the agreement, defendant No. 3 filed a 
suit for specific performance against him, 
being Suit No. 27 of 1931, and a decree 
in his favour was made on July 20, 1931. 
Accordingly, on December 5, 1931, defendant 
No. 1 executed a morigage of the house 
in favour of defendant No. 3. Tne mort- 
gage was registered on Jauuary 16, 1932. 
ne learned Judge passed the usual 
preliminary mortgage decree against defen- 
dant No. 1, but allowed interest only at six 
per cent. per annum from the date of the 
suit till realization on or about May 6, 1936, 
which was the date fixed for redemption, 
Then hedirected that the house in question 
should be sold subject to the prior mortgage 
of 1927 in favour of the plaintiff, and that 
the sale proceeds should first be applied 
in satisfaction of the mortgage of defendant 
No. 3 and then in favour of the plaintiff, 
and that thereafter the balance should be 
applied towards the satisfaction of the 
mortgage in favour of defendant No. 2. As 
regards the rest of the property, he gave 
priority to the plaintif, and then he 
directed in what order the property should 
be sold. In support of this view, the learned 
Judge relied upon two decisions in Jahar 
Lal Bhutra v. Bhupendra Nath Basu (|) 
and Bhaskar v. Shankar (2). In our 
opinion these decisions have no bearing on 
the question. Both the decisious proceed 
on the doctrine of lis pendens, But in 


(1) 49 C 495; 67 Ind. Cas, 108; A IR 1922 Oal, 412; 
34 OL J79 


(2) 26 Bom. LR 418; 80 Ind. Oas, 453; AI R 1924 
Bom, 467. f i 
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this case the position is extremely simple. 
It is not disputed, and indeed it cannot 
be disputed, that in this country a mere 
agreement to mortgage cannot create any 
interest in the mortgaged property in favour 
of the party to whom the property is 
agreed to be mortgaged, nor does it create 

_ any charge. An agreement to mortgage 
gives rise only to a personal obligation, 
which does not constitute either a mortgage 
or a charge, The agreement to mortgage 
the house was made on February 1, 1929: 
admittedly the plaintii? had no notice of 
it, and the house in question was then 
unencumbered, The house was mortgaged 
to the plaintiff on October 18, 1929. De- 
fendant No. 3 filed his sut for specific 
Performance long after the plaintiff's mort- 
gage. It is clear that an agreement to 
mortgage is not generally capable of specific 
Performance: see Siehel v, Mosenthal (3) 
and South African Territories v. Walliagton 
(4) at p. 318*. But assuming that a decree 
for specific performance was properly made 
in that suit, it is difficult to hold that the 
decree granting specitic performance against 
the mortgagor would relate back to the 
date of the agreement so as to confer 
on defendant No. 3 priority over the plain- 
tiff's mortgage. We think, therefore, that the 
view taken by the learned Judge is wrong 
and that part of the order which gives 
priority to defendant No. 3 must be deleted 
from the decree. 

We also think that the learned J udge 
was not right in allowing interest at six 
per cent. only. It iswell established that 
a mortgagee is entitled to the rate of inter- 
est stipulated for in the mortgage deed, 
and unless there were any good grounds to 
deprive him of that right, it is difficult to 
understand why interest at nine per cent, 
which was the rate agreed upon was dis- 
allowed. We think, therefore, that the decree 
as to Interest will also have to be varied. 
Interest will run at nine per cent. from the 
date of the suit till realization up to the 
period fixed for redemption. The decree as 
to how the sale proceeds are to the applied 
will have to be varied, and will be that 
the sale proceeds shal! first be applied 
towards the satisfaction of the mortgage in 
favour of the plaintiff, then in satisfaction 
of the mortgage in favour of defendant No.3 
and then towards the satisfaction of the mort- 


(3) (1862) 30 Beav, 371; 31 L J Oh, 386; 8 J 

KANAN 10W Masi 202 pe o no 
; 67 LY QB 470; 78 ; 

Ro UTL RD O L T 428; 48 W 
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gage in favour of defendant No. 2. Interest 
against defendant No. 1 will run at nine per 
cent. The rest of the decree will stand. 
Defendant No.3 must pay the costs of the 
appeal. : 

N. J. Wadia, J.—I agree. 

s. Decree varied. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 506 of 1936 
April 23, 1938 
Japan AHMAD, J. 

JAGDEO SINGH—PLAINTIFP3S— APPELLANTS 
versus 
MAHABIR SINGH AND 0OTHERS— DEFENDANTS 

—RESPONDENTS ; 

Pre-emption—Right to pre-empt cannot be defeated 
by giving transaction of sale, guise of mortgage or 
gift—Pre-emptor, if can prove by evidence real nature 
of transaction—S. 92—Hvidence Act, if applies to 
such case. 

The right ofa plaintiff to pre-empt a transaction 
of sale cannot be defeated by mere collusion be- 
tween the vendor and the vendee and by giving to 
a transaction of sale the guise of a mortgage or that 
of a gift. The determination of the question whe- 
ther or not a particular transfer gives rise to a 
right of pre-emption depends on the real nature of 
the transfer and not on the form in which the 
transfer may be couched. It is always open to a 
plaintif in a pre-emption suit to prove by evidence 
the real nature of the transaction sought to be 
pre-empted, Section 92, Evidence Act, has no ap» 
plication to such a case for the simple reason that 
the plaintiff in a pre-emption suit is nota party 
to the document which embodies the transaction 
sought to be pre-empted. Gul Muhammad v. Sabz 
Ali Khan (2) and Mohammad Ishaq v. Fahim-un- 
Nissa (3), relied on, Sarfaraz Singh v. Baleshwar 
Prasad (1) dissented from. | hg 

S.C. A.trom the decision of the Additional 
Sub-Judge, Fatehpur, dated November 27, 
1935. 

Mr. Shiva Prasad Sinha, 
pellant. 

Mr. S. N. Seth, for the Respondents. 


Judgment.—This is an appeal by a 
plaintiff whose claim for pre-emption has 
been dismissed by both tie Courts below. 
On August 2, 1933, defendants Nos.1 to3 
executed a document puporting to be a deed 
of usufructuary mortgage in favour of 
defendant No, 4, fora sum of Rs. 1,000. 
The plaintiffs case was that tLe transac- 
tion evidenced by the said document was 
really one.of sale, and that the document 
was described as a deed of morigage simply 
with a view to defeat the plaintiffs right of 
pre-emption. The plaintiff further alleged 
that the real consideration was Rs. 500 and 
not Rs. 1,000. Defendant No. 4 contested 
the suit inter alia on the allegation that 
the transaction sought to be pre-empted was 


for the Ap- 
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Teally one of mortgage and not of sale, and 
as such, the plaintiff had no right of pre: 
emption. Secondly, defendant No. 4 main- 
tained that the consideration entered in the 
deed was the real consideration. On the 
question of consideration, both the Courts 
have recorded findingsin favour of defend- 
ant No, 4, and that point does not arise 
in the present appeal. The Courts bol -w, 
owever, differed on the question as to 
whether the transfer in favour of defen l- 
ant No. 4 was by means of sale or by 
way of mortgage. The trial Court held 
that defendant No. 4 was a mere mortgagee 
and accordingly the suit for pre-emption 
was not maintainable. In view of this 
finding, the trial Court dismissed the 
plaintifi’s suit. 
“On appeal by the plaintiff, the lower 
Appellate Court held that the transaction 
evidenced by the deed dated August 2, 
1933 was really one of sale and not of 
mortgage. The lower Appellate Court, how- 
ever, relying on the decision of the Oudh 
Ohief Court in Sarfaraz Singh v. Balesh- 
war Prasad (1), dismissed the plaintiff's 
suit. In that case it was held that it is 
permissible to defeat the right of pre-emp- 
tion by executing a deed of mortgage 
instead of a deed of sale. The lower 
Appellate Court accordingly held that 
though the transfer in favour of defendant 
No. 4 was by means of sale, the plaintiff 
Was not entitled to pre-empt that sale as 
defendants Nos. 1 to 3 had executed a 
deed of ‘mortgage and not a sale deed. 
With all respect, I am unable to agree 
with the decision of the Oudh Chief Court. 
The right of a plaintiff to preempt 2 
transaction of sale cannot be defeated by 
mere collusion between the vendor and the 
vendee and by giving to a transaction of 
sale the guise of a mortgage or that of a 
gift. The determination of the question 
whether or nota particular transfer gives 
rise toa right of pre-emption depends on 
the real nature of the transfer and not on 
the form in which the transfer may be 
couched. To this effect is the decision of 
the Punjab Chief Court in Gul Muhammad 
v. Sabz Ali Khan, 49 Ind. Oas. 275 (2). It 
was held in that case that where in a 
suit for pre-emption it is alleged that a 
transaction which purports on¢he face of 
it to be an exchange, isin reality a sale, 
it is the duty of the Court io determine 


(1) AI R 1928 Oudh 103; 101 Ind. O ; 
a OW Note. nd. Cas. 282; 2 Luck. 
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what the real intention of the parties was 
as opposed to their apparent intention. 

The view taken by the Oudh Obief Court 
in the case noted at the inception of this 
judgment was departed from by that Court 
in Mohammad Ishaq v. Fahin-un-Nissa, 
113 Ind. Cas. 263 (3), and it was held that 
though under the Muhammadan Law de- 
vices are permissible for the purpose of 
defeating pre-emption, the right of pre- 
emption cannot be defeated by disguising 
a transaction of sale as that of a mort- 
gage. In my judgment, itis always open 
to a plaintiff in a pre-emption suit to 
prove by evidence the real nature of the 
transaction sought to be pre-empted. 
Section 92, Evidence Act, has no applica- 
tion to sucha case for the simplereason 
that the plaintiff ina preemption suit is 
not a party to the document which embodies 
the transaction sought to be pre-empted. 
For the reasons given above, I hold that 
the plaintiff was entitled to a decree. Ac- 
cordingly I allow this appeal, set aside the 
decrees of the Courts below and pass a 
decree for pre-emption in the plaintiff's 
favour conditional on the payment by the 
plaintiff to defendant No. 4 of a sum of 
Rs. 1,000 within three months from to-day's 
date. If the amount is paid within the 
time allowed, the plaintiff will get his 
costs from defendant No. 4 ia all the 
Courts; otherwise the plaintiff's suit shall 
stand dismissed with costs in all Courts, 
Leave to appeal under the Letters Patent is 
granted. 

s, Appzal allowed. 


(3) 113 Ind. Cas. 263; A I R 1928 Oudh 472; 4 
Luck. 68; 50 W N 825. 


LAHORE HIGH COURT 
Civil Reference No. 19 of 1937 
November 16, 1937 
TEK CHAND, J. 
DASAUNDHA SINGH—APPELLANT 
versus 

MALHI SINGH AND anotane—- 
RESPONDENTS 

Stamp Act (II of 1899), s. 2 (17)—Instrument, 
when a mortgage-deed—Instrument should effect 
transfer in question—Deed held not mortgage-deed. 

In order to bring an instrument within defi- 
nition of mortgage, it is necessary that the transfer 
should be effected by the instrument in question. 
Where the entry in dispute does not contain any 
words from which it may be inferred that the 
mortgage was created by it, buf is merely a memo- 
randum of payment of certain amount to another 
on account of the mortgage of certain land and 
does not purport itself to create the mortgage, the 
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document is not liable to be stamped as a mortgage- 

eed. 

C. Ref. made by the Deputy Oommissioner 
and Collector, Karnal, dated August 24, 
1 5 

Order.—This is a reference under e. 6l, 
Stamp Act, by the Collector, Karnal District, 
forwarding a declaration by the Senior Sub- 
ordinate Judge, Karna), in Civil Appeal No. 
25 of 1937, Dasaundha Singh v. Malhi Singh, 
decided on April 24, 1937, that a certain 
bahi entry (Ex. P-3) produced in that case 
was a receipt for the payment of Rs. 260 and 
could be admitted in evidence on payment 
of a consolidated penalty of Re, 1 as it did 
not beara stamp. The Collector has ex- 
pressed the opinion that the view taken by 
the Senior Subordinate Judge is wrong and 
that the document in question is really a mort- 
gage deed, which created a charge for Rs, 260 
on immovable property, and therefore, it 
should have been stamped as such and penalty 
levied accordingly. I have examinéd the 
document and am unable to accept the view 
of the Collector. “Mortgage deed” is defined 
in s. 2 (17), Stamp Act, as including 

“every instrument whereby, for the purpose of secur- 
ing money advanced or to be advanced, by way of 
loan, or an existing or future debt, or the performance 
of an engagement, one person transfers or creates to, 
or in favour of another, a right over, or in respect of a 
specified property.” 

In order to bring an instrument within 
this definition, it isnecessary that the transfer 
should be effected by the instrument in ques- 
tion. The entry in dispute does not contain 
any words from which it may be inferred 
that the mortgage was created by it. It is 
merely.a memcrandum of payment of Rs. 260 
to Mohli on account of the mortgage of cer- 
tain land. It does not purport itself to create 
the mortgage. I hold that the document was 
not liable to be stamped as a mortgage deed, 

D. Order accordingly. 





BOMBAY HIGH COURT 
Notice of Motion in Suit No. 354 of 1930 
September 21, 1937 


ENGINERR, J. 
JESJINGLAL KALIDAS SHAH—PLATNTIFF 


versus 
GANGADHAR MAHADEO KARANDIKAR 


AND OTHERS— DEFBNDANTS. - 

Limitation Act IX of 1908), Sch. I, Arts. 181 
183—Mortgage suit on Original Side of High Court 
—Application for final decree for sale— Limitation 
applicable, 

The contention that no limitation applies to a 
final decree for sale is not maintainable, Dwarka 
Nath Misser v. Barindra Nath Misser (1) and Rama- 
nathan Chetty v. Alagappa Chetty (2), distinguish- 
ed, Biswambhar Shaha v. Ram Sundar Katbarta 
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(3), held overruled in Pell v. Gregory (4), obiter, in 
Madhabmani v, Lambert (5), held dissented from 
in Amolak Chand v. Sarat Chand (6). [p. 471, col. 


In a mortgage suit on the Original Side of the 
High Court, an application for final decree for sale is 
not an application to enforce a preliminary decree 
which has been already passed. Such application is 
not, therefore, governed by Art. 183, Limitation 


Act by’ Art. 181,  Harjivan v. Gajanan (10). 
and M. A. L. M. Chettiar Firm v. Maung Po 
Hmyin (12), followed, Amolak Chand v. Sarat 


Chand (6), explained, Pell v. Gregory (4), referred 
: ; 


O. 

Sir Jamshedji Kanga and Mr. H. H. 
Dalal, for the Plaintiff. 

P Mr. B. K. Desai, for the Opposing Defen- 
ant, 

Judgment.—(September 14, 1937).—This 
is an application for a final decree for sale 
in a mortgage suit. A preliminary decree 
for sale was passed on July 23, 1930, and a 
period of six months was given for payment 
of the mortgage amount. The date fixed for 
redemption was January 23, 1931, and on 
that date, the right of the plaintiff to apply - 
for a final decree for sale accrued. This 
notice of motion was taken out on 
August 23, 1937. The application is oppos- 
ed by defendant No. 6 who stands in the 
shoes of the mortgagor and, he contends 
that the application is barred by the law 
of limitation. According to him Art. 181, 
Limitation Act, applies to applications of 
this kind and the period fixed by the 
Article is three years. The plaintiff con- 
tends in the first place that there is no 
limitation applicable to application of this. 
kind. It is contended that just as in. 
partition and partnership suits final decrees 
can be made at any time without any bar 
of limitation, so, too, in mortgage suits no 
period of limitation applies. It is contended 
that the application should be regarded 
as one in a pending suit. Thus it was 
held in Dwarka Nath Misser v. Barindra 
Nath Misser (1), which was a partition 
suit, that Art. 182 did not apply, as it 
was a proceeding in the suit and not a 


` proceeding in execution, no final decree 


having been made in the suit. Similarly 
it was held in Ramanathan Chetty v. 
Alagappa Chetty (2), which was a partner- 
ship suit, that a suit for dissolution of. 
partnership and for accounts, in which a 
preliminary decree has been passed, must 
be consideyed to be pending until the final 
decree. Hence an application to pass a 
final decree is not subject to limitation. 


(1) 22 O 425. l 
(2) 53M 378; 131 Ind. Cas. 160; A IR 1930 Mad 


528: 59 M LJ 10% 32 LW 329; Ind. Rul, (1931) 
Mad. 498. o. l 
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But the provisions in the Code of Civil 
Procedure in respect of partition and part- 
nership suits are different from those in 
Tespect of mortgage suits. In the case of 
partition suits, s. 75, Civil Procedure Oode 
provides that the Court may issue a com- 
mission to make a partition. Order XXVI, 
rn 13, provides that a Commissioner may 
be appointed to make partition of immov- 
able property. The Commissioner then makes 
a report which is annexed to the commission 
and transmitted to the Court and the Court 
may confirm, vary or set aside the report. 
Where the Court confirms or varies the 
report, it shall pass a decree in accordance 
with the same as confirmed or varied. 
Order XX, r. 18, Civil Procedure Code, pro- 
vides that where the Court passes a dec- 
ree for the partition of property, the Court 
may pass a preliminary decree declaring 
the rights of the several parties interested 
in the property and giving such further 
directions as may be required, Similarly, 
in the case of partnership suits, O. XX, 
r. 15, provides that the Oourt, before 
Passing a final decree may pass a preli- 
minary decree declaring the proportionate 
shares of the parties, and directing such 
accounts tó be taken, and other acts to be 
done, as it thinks fit. The provisions in 
the Civil Procedure Code as regards mort- 
gage suits are different. Order XXXIV, 
r. 5, provides that in a suit for sale where 
payment in accordance with suber. (1) 
has not been made, the Court shall, on 
application made by the plaintiff in this 
behalf, pass a final decree directing that 
the mortgaged property be sold. 

At one time it was held by the Calcutta 
High Court in Biswambhar Shaha v. Ram 
Sundar Kaibarta (3) that to an applica- 
tion for a personal decree no limitation ap- 
Plied. That case was, however, overruled 
in Pell v. Gregory (4). Similarly there is 
an obiterin Madhabmani v. Lambert (5) 
to the effect that an application under 
O. XXXIV, r. 3, is an application to termi- 
natea pending proceeding, andis in fact 
an application to do an act which the 
Court is bound to do. Qonsequently no 
question of limitation arises. This was, 
however, dissented from by Jenkin, O. J. 
in Amolak Chand v. Sarat Chand (6). 
There are observations in, Ramanathan 


mY 42 0294; 30 Ind. Cae. 719;A IR1915 Cal, 

(4) 52 O 628; 89 Ind. Cag}: A I ; 
OWN eGR as. J; R 1925 Oal. 834; 
v? 31 O 796; 6 Ind, Oas. 537; 12 C L J 328; 150 


N 337. 
(6) 88 © 91% 11 Ind. Oas. 943; 16 O WN 49, 
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Chetty v. Alagappa Chetty (2) which have 
a bearing on this question. It was there 
observed as follows fp. 385*): 

“It has no doubt been held that applications for 
a decree absolute andfor a personal decree, under 
0. XXXIV, rr. 5 and 6, respectively, are subject 
to Art. 181: the decree-holder must apply within 
three years: see Gulusam Bivi v. Ahamadsa Rowther 
(7), Venkatiah v. Venkata Subbiah (8), Rama 
Venkatasubba Iyer v. Shanmukam Pillai (9) and 
Pell v. Gregory (4). I donot think, however, that 
from these special cases a general proposition can 
be deduced. The rules under the Code make 
express provision for such applications and the 
Court has no duty cast upon it in the absence 
of them. The view Itake in the present case is that 
the Oourt should itself have disposed of the suit, 
and that the Court, rather than the party was 
responsible for further action." 

It was on this ground that it was held 
that an application to pass a final dec- 
ree in a partnership suit was not subject 
to any limitation. I hold that the con- 
tention that no limitation applies to a 
final decree for sale is not maintainable. 
The next contention urged on behalf of 
the plaintiff is that if limitation does 
apply, it is Art. 183 which applies and not 
Art. 181. It is contended that the pre- 
sent application ig to enforce a judgment 
or decree of a High Court, and that, there- 
fore, the period of limitation is twelve 
years, On this question decisions which 
were given at the time when the provisions 
for passing mortgage decrees were con- 
tained inthe Transfer of Property Act 
are no longer applicable. There is a 
decision of the Division Court in Harjivan 
v. Gajanan (10) which is binding on me, 
It was there held that an application to 
make the decree final under O. XXXIV, 
must under Art. 181 be made within three 


years and six months. Sir Norman 
Macleod, ©. J., observes as follows (p. 
4617): 


SO snang itis clear under the provisions of the 
Code that there has been only a preliminary 
decree which must be made final before it can be 
executed.” 

That case, however, came to the High 
Oourt of Bombay on appeal from the 
Thana Oourt. It is contended for the 
plaintiff that the position is different as 
regards suits filed on the Original Side of 
the High Court. It is argued thatthe 


(7) 42 M 296; 51 Ind. Cas. 140; A I R 1919 Mad. 
998; 9 L W 541; (1919) M W N 284. 

(8) 42 M L J 51; 69 Ind. Cas. 366; A TR 1922 
Mad. 65; (1922) MW N 11; 30 M L T 228;16 L W 
198 


98. 
(9) (1913) M W N 867; 21 Ind. Oas. 53. 
(10) 25 Bom. L R 459; 73 Ind. Oas 187; A IR 1923 
Bom. 420. 
*Page of 53 KA 
tPage of 25 Bom. L. R.—[Ed.] 
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words in Art. 183 are “to enforce a judg- 
ment, decree or order of a High Court,” 
while the wordsin Art 182 are “for the 
execution of a decree or order of any 
Civil Oourt not provided for by Art. 183”. 
It is, therefore, argued that an application 
to make a decree final for sale comes with- 
in the words “to enforce a judgment, 
decree or order of a High Oourt.” The 
case in Amolak Chand v. Sarat Chand (6) 
throws some light on this question. Jn 
that case it was assumed that the decree 
was within the Transfer of Property Act, 
and that it was a decree made under s. 88 
of that Act. The conclusion arrived ab was 
that the application for order for sale 
might be .regarded as an application for 
the realization of the decree, and that 
being so, it was not unfairto say thatit 
was an application to enforce a judgment 
as being a preceeding in execution or a 
proceeding for judicial relief under a dec- 
ree. -But the concluding portion of the 
judgment of Sir Lawrence Jenkins at 
p. 981* shows that he would have come to a 
different conclusion if the case had been 
one for making the decree final under the 
Civil Procedure Oode. Sir Lawrence 
Jenkins at p. 921* refers tothe alterations 
created by the Civil Procedure Oode of 
1908 and to the tems thereof, whereby it 
is pow provided that the application which 
follows a preliminary decree is not for an 
order for sale but for a decree for sale. 
The case in Amolak Chand v. Sarat 
Chand (6) was confirmed by the Privy 
Council in Munna Lal Parruck v. Sarat 
Chunder Mukerji (11) and at p. 89} the 
Privy Council judgment puts an interpre- 
tation onthe judgment of Sir Lawrence 
Jenkins in Amolak Chand v. Sarat Chand 
(6) at p. 921*, in the following terms: 

“The learned Chief Justice was also of opinion 
that if the decree had been an incomplete one, a 
further decree being required, then Art. 181 of 
the Act of 1908 (Limitation Act) would have bar- 
red the application since the difficulties of apply- 
ing the corresponding Article of the Act of 1877, 
to an application for an order to sell had been 


removed in the caseof Art. 181 by the provisions 
ofthe Civil Procedure Code, 1908." 


Imay addthat in Amolak Chand v. 
Sarat Chand (6) the suit was on the 
Original Side of the High Court. In 
Pell v. Gregory (4) it was held that Art. 
183 did nct apply to an application under 
O. XXXIV, r. 6, that is for a personal 


(11) 42 TA 98; 27 Ind. Oas. 683; A IR1914P O 
150; 42 O 776;17 M L T120; 2L W 282;98M L 
J 470; 190 W N 561; 210 L J118 (P O). 
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decree against the mortgagor for the deficit 
It was held that that was not an applica- 
tion for the enforcement of a judgment, 
decree or order of this Court. It was pointe 
ed out that the preliminary decree did 
not contain a decree for payment by the . 
mortgagor personally of the balance which 
would be found due. 

It merely, gavə liberty to apply fora 
personal decree, and that the application 
was really an application in the original 
suit for a new decree. Nodoubt in that 
case it was stated that there was no ans- 
logy - between an application for a final 
decree for sale under O. XXXIV, r. 5 
(2) and an application for a personal des- 
ree under O. XXXIV,r.6. But the obser- 
vations of Rankin, J.,in his judgment in 
that suit, inmy opinion, show that the 
argument of the plaintiff that as the words 
in Art. 188 are different from those in 
Art. 182, the former Article applies to an 
application for final decree for sale, must 
be rejected. Rankin, J., there observes 
as follows (p. 846*): 

“It is not easy to wedge so great a difference 
in result between the words ‘for the execution 
of a decree’,and the words ‘to enforce a decree’. 


If a final decree for sale is necessary to dispose of 
the suit, the considerations applicable under Art. 


183, which allows for indefinite revivor, seem 
strangely out of place.” 
In a recent case it was held in 


M. A.L. M. Chettiar Firm v. Maung Po 
Hmyin (12) where the suit was on the 
Original Side of the Rangoon High Court, 
that an application for a final decree in 
a mortgage suit is not an application to 
enforce a preliminary decree that has 
already been passed. It was pointed out 
that under the Transfer of Property Act 
the decree directed that the property 
should be sold on default being made by 
the mortgagor, but under the Civil 
Procedure Code, no right of sale accrues 
under the preliminary decree to the mort- 
gagee. The right that is given is to apply 
for a final decree for sale. It was held 
that such an appplication fell within 
Art. 181. It is interesting to note that the 
atgument which is now advanced on behalf 
of the plaintiff was there advanced in 
support of the contention that Art. 183 
applies, but that argument was not ac- 
cepted. I hold thatthe present applica- 
tion isnot governed by Art. 183. Both 
the above contentions of the plaintiff fail- 
ing, ib isnot disputed that thecase must 


(12) 13 R 395; 157 Ind. Cas, 784; A I R 1935 Rang, 
239; 8 R Rang. 109. 
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fall under Art. 181, Limitation Act. That 
being so, I hold that the- present applica- 
tion is barred by the law of limitation. 
The plaintiff applies that final orders on 
this application may be deferred for a 
short time in order to enable the plaintiff 
to consider his position in the light of the 
above judgment and to make such appli- 
cation to the Court as he may be advised. 
I accordingly defer passing final orders to 
September 16, 1937. 

September 21, 1937.—After I delivered 
the above judgment on September 14, 
1937, the plaintiff applied that I should 
defer passing final orders on the notice 
of motion in order to enable the plaintiff 
to consider his position in the light of the 
judgment. Accordingly, I deferred passing 
final orders on the notice of motion. To-day 
Counsel for the plaintiff applies under 
O. XXII, r. 1, for leave to withdraw the 
suit. This is opposed by Counsel for de- 
fendant No. 6 on the ground that no formal 
application for that purpose is before the 
Court, and that he has received no notice of 
this application. I cannot deal with any 
such application row. Any right which the 
plaintiff may have to apply for withdrawal 
of the suit or to make any other application 
or to take any other proceeding to enforce 
any right which he may still have, in my 
opinion, will not be affected by the order 
which I make on the notice of motion for 
final decree for sale. The motion having 
been argued, and I having found that the 
application is barred by the law of limita- 
tion, I must dismiss the notice of motion 
with costs which I do. In view of two 
adjournments which were asked for by the 
plaintiff for his own convenience and which 
have necessitated further costs to defen- 
dant No. 6, I fix the costs of the notice of 
motion at Rs. 250.. 

B. Notice of motion dismissed. 





CALCUTTA HIGH COURT 
Oivil Suit No. 1688 of 1937 
January 3, 1935 
PANOKRIDGE, J. 
KERR & Co.—PLarIntTires 
versus 
AHMEDABAD COTTON 
MANUFACTURING anp*CAUICO 
PRINTING OCo.—Opposite Party 
Trade-mark—Infringement--No evidence to show 
that defendants’ goods were sold to persons wishing 
to buy plaintiff's or that illiterate persons were 
misled by defendants’ design--Interlocutory injunc- 
tion, if can be granted merely on ground that goods 
have various features in common. 
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In a suit based on alleged infringement of a 
trade-mark on cotton spools, the plaintifs prayed 
for an interlocutory injunction to restrain the de- 
fendants from selling spools which were similar in 
appearance to those sold by the plaintiffs. There was 
no evidence of any actual cases in which the de- 
fendants’ cotton had been sold to persons desiring 
to purchase the plaintiffs’ cotton or of cases where 
illiterate customers had been misled by the defend- 
ants’ design into thinking that they were buying 
the plaintiffs’ cotton : 

Held, that the Courts would not be justified 
simply because the two spools had various featureg 
in common in granting an interlocutory injunc- 
tion. i 


Mr. Noad, for the Plaintiffs. 

Mr. K. P. Khaitan, for 
Party. 

Order.—In my opinion that is a border- 
line case in which I should not be justified 
in making an interlocutory injunction upon 
the materials disclesed in the affidavits. 
Although there is considerable similarity 
in the colour scheme of the two spools 
and the labels upon them, yetthe business 
names of the plaintiff company and defen- 
dant No. 1 are indicated on the spools and 
also the initials, which I may say have no 
letter in common, under which the cotton 
is sold. In addition tothisthe plaintiff's 
cotton is shown to be manufactured at 
Paisley, and defendant No. 1's cotton at 
Ahmedabad. Defendant No. 1 suggests 
that his cotton is known as Swadeshi 
cotton, and this fact is emphasized when 
a customer purchases their goods. 
I amnot at present in a position to say 
how farthis suggestion is substantiated 
or if ithas any effect on the rights of 
the parties but inthe absence of evidence 
of any actual cases in which the de- 
fendant’s cotton has been sold to persons 
desiring to purchase the plaintiff's cotton 
or of cases where illiterate customers had 
been misled by the defendant's design 
into thinking that they were buying the 
plaintiff's cotton, I do not feel justified, 
simply because the two spools have various 
features in common in granting an inter- 
locutory injunction. In these cireumstances 
I direct that this motion stand to trial, 
and that the costs be costs in the action. 
This interim injunction is dissolved. 


the Opposite 


D. Order accordingly. 
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ALLAHABAD HIGH COURT 
Civil Revision Petition No. 10 of 1938 
May 19, 1938 i 

BENNET, J. 
SHIROMANI SUGAR MILLS, Lro. 

—ÀPPLICANT 

versus 
Seth SUGNI CHAND HASHMAT RAI 
& Co.— Opposits Party 

Court Fees Act (VII of 1870), Sch. I, Art. 1— 
Set-off claimed—Court-fee is payable—-No exception 
for equitable set-off—Plaintiff constructing building 
for defendant on agreemeni—Suit by plaintiff to 
recover price~Defendant claiming set-off for 
injury to hisland—Olaim held not equitable and 
defendant must pay court-fee. 

Schedule I, Court Fees Act, as amended by Civil 
Procedure Code, Sch. IV, prescribes anad valorem 
courtefee for any written statement pleading a set- 
off or counter-claim. No exception is provided in 
the amending provision in Sch. IV, Oivil Procedure 
Code of 1908, for any equitable set-off. 

The defendant contracted with the plaintiff that 
the plaintiff, should make a building forthe de- 
fendant. The plaintiff made the building and sued 
for the price. One of the pleas in defence was that 
the contractors had dug out earth from the land of 
the defendant and had occupied the land of the 
defendant by storing bricks and by this injury to 
the land the defendant were entitled to recover 
certain amount as set-off : 

Held, that the claim was an ordinary set-off and 
not equitable set-off. The defendant must pay court- 
fee onthe set-off claimed. Ram Das v., Dwarka Das 
(1), distinguished, Basheshar Nath Khanna & Sons 
v. Grindlay & Co., Ltd., Lahore (2), referred to. 

O. R. P against the order of the Sessions 
and Civil Judge, Oawnpore, dated April 4, 
1938. 

Mr. Shiva Prasad Sinha, for the Appli- 


cant. 


Order.—This is a civil revision which 
has been listed during vacation because 
there is an accompanying application to 
stay the proceedings in acivil suit in the 
Court below. The suit is brought by Seth 
Sugni Chand Hashmat Kai & Co. against 
the Shiromani Sugar Mills, Ltd. for recovery 
of Rs. 99,511-10-9 on the allegation that the 
defendants contracted with the plaintiffs 
that the plaintifis should make a building 
in basti for the defendanis and that the 
plaintiffs made the building and the plaint- 
ifs now sue for the price. One of the pleas 
in defence was that the contractors had dug 
out earth from the land of the defendants 
and had occupied the land of the defendants 
by storing bricks and by this injury to 
the land of the defendants, the defendants 
were entitled to recover Rs. 30,000 as set-off. 
The Court directed that a  court-fee 
should be paid on this set-off. The defend- 
ants refused to pay and the Court refused 
to entertain the pleading. Against that 
order the Oivil Revision bas been filed. Now 
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learned Counsel argued that this pleading 
was an equitable set-off. He referred to 
Ram Das v. Dwarka Das (l) in which 
there was a creditor who transferred his 
right to collect debts by a saledeed and 
after the sale deed proceeded to realize one 
of thedebts. It was held to be equitable 
that the vendee should be allowed credit 
for the amount so realized out of the 
consideration. The circumstances are not 
clearly set out in the ruling, but the case 
arose out of a partnership and the rights 
of the plaintiff arising from his deceased 
father who had been a partner after the 
partnership had dissolved. Another ruling . 
on which learned Counsel relied was Ba- 
sheshar Nath Khanna & Sons v. Grindlay 
& Co., Ltd., Lahore (2). That was a suit 
of Grindlay & Oo. for recovery of asum of 
money from the defendants by sale of pro- ` 
perty alleged to be mortgaged with the 
plaintiff by deposit of title deeds. On 
page 75, col. 1, it is stated: 

“Moreover, defendant No.1 was apparently claiming 
damages only by way of an equitable set-off, aris- 
ing out of the very contract on which the plaintifis 
based their claim ” 

No ground is shown as to why it was 
considered that such a Set-off would be an 
equitable set-off. Now in the present case 
learned Counsel has failed to show why the 
claim of set-off is not the kind of set-off 
dealt with in the Civil Procedure Code. 
Sch. [V which amends Art. lof Sch. I, 
Court Fees Act. That amendment states 
that in Art. 1 of Sch. I after the word 
“plaint” the words “written statement 
pleading a set-off or counter-claim” shall 
be added. Schedule I, Court Fees Act, 
therefore prescribes an ad v1loram court- 
fee for any written statement peading a set- 
off or counter claim. No exceptioa is pro- 
vided in the amending provision in Sch. IV, 
Civil Procedure Code of 1908 for any 
equitable set off. It is true that in the 
Allahabad ruling it was mentioned on 
page 876, col. 2: 

“Tt has been held in this Court in several cases 
that an equitable set-off can be claimed even inde- 
pendently of the specific provisions of the Civil 
Procedure Oode (8. 111 now corresponding to O. VIII, 
r. 6, Nand Ram v. Ram Prasad (3) and the earlier 
cases referred to therein). It is not necessary to 
demand court-fees on this account.” 

Now no reference is made in tbis passage 
to the amendment in the Court Fees Act, 
Sch. I, introduced by Sch. IV, Civil Pro- 
cedure Gode of 1908. Consequently the 

(i) A I1R1930 All. 875; 128 Ind. Cas. 763; Ind. 
Rul. (1931) All. 91. 

(2) AIR 1937 Lah. 73; 171 Ind. Oas. 649; 39 P L 


R 345; 10 R L 2.0. 5 
(3) 27 A 145; A W N 1904, 193; 1 AL J. 529, 
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reference to earlier rulings would not have 
any bearing on the amended law as it 
now stands. In any case, the Allahabad 
ruling purported to deal with an equitable 
set-off. There is nothing in the present 
case which suggests that the claim for set- 
off is any other than an ordinary claim to set- 
off. If the defendants brought a suit against 
the plaintiffs claiming Rs. 30,000 on account 
of the damage to the property of the de- 
fendants, the claim would ba merely one 
in Jaw and there would be no need what- 
ever to refer to any provision of equity. 
In no sense can the present set-off be 
said to be a claim in equity. Unders. 6, 
Court Fees Act, it is imperative that the 
Court should demand the court-fee specified 
in Sch. I and that is what the Court below 
has done. I consider, therefore, that the order 
of the Ccurt under revision is correct and I 
dismiss this application in revision, 


8. Application dismissed. 





BOMBAY HIGH COURT 
Second Civil Appeal No. 444 of 1934 
December 17, 1937 
Divatia, J. 

BANDU ANNAJI NAIK AND ctazes— 
DEFENDANTS — APPELLANTS 


versus 
YESHWANT RAMRAO DESAI 

AND ANOTHER—PLAINTIFFS—RESPONDENTS 

Limitation Act(IX of 1908), s. 6B—Assignee of 
minor, tf can claim benefit of 8. 6—Minor's proper- 
ty sold by mother—Minor on becoming major assign- 
ing his right to recover property—Suit jointly by 
assignor and assignee to recover property sold by 
mother, if time-barred. 

An assignee from a person, who was a minor, 
cannot claim the benefit of s. 6, Limitation Act. 
Rudra Kant Surma Sircar v.Nobo Kishore Surma 
Biswas (2), Mahadev v. Babi (3) and Mariyayya v. 
Channitrangouda (4), relied on. 

Where a mother of a minor sells his property 
and the minor who is born in 1909, assigns in 
1930, his right to recover the property as a rever- 
sioner and both the assignor and the assignee 
jointly bring a suit to recover the property on the 
ground that the sale by the mother was unauthoris- 
ed, without necessity and, therefore, void, the suit 
is not barred by limitation as the assignor even 
after the tranefer of his right in the property does 
not lose the right even to be joined as a co- 
plaintiff in a suit by assignee to recover possession 
of the property assigned by him. Hanmant v. 
Ramappa (1), applied. 


S. O. A. from the decifion of the Dis- 
iet Judge, Belgaum, in Appeal No. 40 of 
1933. 

Mr. D. R. Manerikar, for the Appellants. 
` Mr. R. A. Jahagirdar, for Respondent 
No. l. e = 
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Judgment.—tThis appeal has been pre- 
ferred by defendants Nos. 1 and 2 against a 
decree for possession of the suit property 
in favour of the plaintiffs. The facts shortly 
are: The property belonged originally to 
one Gangaram, whose daughter is plaintiff 
No. 2. After his death in September 1909, 
the property came into the possession of his 
widow frawa. Plaintiff No. 2 was born in 
the same month on September 14, 1909. 
Irawa re-married in 1912, and after her 
re-marriage she sold the suit property to 
defendant No. 7 in 1913. In 1918, defendant 
No. 7 sold it to defendant No. 1, who along with 
his brother, defendant No. 2,is in possession 
thereof. In May 1930, plaintiff No. 2 sold her 
right to recover the property as a reversioner 
to plaintiff No. 1, and both the plaintiffs, i. e. 
the daughter as well as her vendee have 
brought the present suit in 1930. Plaintiffs’ 
case was that the sale by Irawa to defen- 
dant No. 7 and the subsequent sale to defen- 
dant No, 1 were both unauthorized and 
without necessity and therefore void, and 
that therefore plaintiff No. 2 had a right to 
Tecover the property as a reversioner. De- 
fendants claim that the sale-deed by Irawa 
to their vendor was justified by legal neces- 
sity and that they were bona fide purchasers 
for value without notice. There were other 
eontentions which are not material for the 
purpose of this appeal. The material issues 
were, whether the sales were proved, whe- 
ther the sale-deeds executed in favour of 
the defendants were for legal necessity, and 
whether the suit wasin time. Ithas been 
found by both the Courts that the sale-deed 
passed by the widow I[rawa was without 
legal necessity and that it took place after 
Jrawa's reemarriage when she had no right to 
do so and that therefore the reversioner was 
entitled to possession of the property from 
the defendants. 

The principal issue was the one relating 
to limitation. Now, on that point it was 
rightly conceded in both the Courts that so 
far as plaintiff No. 2 was concerned, the pre- 
sent suit was in time, because she was born 
in 1909, and she having the benefit of s. 6, 
Limitation Act, the suit in so far as it was 
by ber in 1930 was within time. But it was 
contended that she had parted with all her 
rights in the property in favour of plaintiff 
No. 1, and that although plaintiff No. 2 can 
claim the benefit of s. 6, Limitation Act, by 
virtue of her minority, that benefit cannot 
be claimed by her assignee, plaintiff No. 1, 
and that therefore neither of the plaintiffs 
Can maintain the present suit; plaintiff 
No. 1 cannot do so because he cannot claim 
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the benefit of s. 6, and plaintiff No. 2 cannot 
because she had no interest in the property 
after she sold it to plaintiff No. 1. The 
trial Court, however, keld, relying on the 
case in Hanmantv. Ramappa (1), that if 
plaintiff No. 2 had a subsisting right to 
sue at the date when the suit was brought, 
the benefit of that right can be claimed by 
plaintiff No. Lin a suit where both of them 
joined as plaintiffs, although it may not be 
done if plaintiff No. 1 had alone brought the 
suit. On appeal, the learned Appellate Judge 
has also come to the same conclusion though 
for different reasons. According to him 
plaintiff No. 2 having sold the property to 
plaintiff No. 1 and she having contracted to 
give possession of the property she was 
bound to join in the suit to recover its pos- 
session; that she was therefore not merely 


a formal plaintiff but a necessary plaintiff: - 


and that a decree for possession can be 
passed in her favour even though she had 
sold her right to recover the property to 
plaintiff No. 1. 

In this appeal the defendants have chal- 
lenged the decisions of the lower Court on 
the ground that both the lower Oourts 
were in error in holding that the suit was 
not time-barred. It is conceded here also 
that if the suit had been brought by plain: 
tiff No. 2 alone without selling her right to 
recover the property to plaintiff No.1, it 
would have been in time; but itis con- 
tended that having parted with all her 
rights in the property in favour of plaintiff 
No. 1, she had no right to bring a suit to 
recover that property and plaintiff No. 1 
cannot file the suit because he cannot get 
the benefit of s. 6, Limitation Act. It is 
further contended that it is recited in the 
sale-deed between the plaintiffs that the 
property was wrongfully in possession of 
others, that plaintiff No. 1 should recover 
possession of the same after taking the 
necessary legal steps, and that therefore 
there was no contract by her to recover pos- 
session of the property and hand it over to 
her vendee. Now, itis quite clear on the 
authorities, viz. Rudra Kant Surma Sircar vy. 
Nobo Kishore Surma Biswas (2), Mahadev v. 
Babi (3) and Mariyayya v. Channirangouda 
(4), that an assignee from a person, who was 
a minor, cannot claim the benefit of s. 6, 
Limitation Act, and therefore, if the present 
suit had been brought by plaintiff No. 1 


(1) 27 Bom. LR 211; 86Ind, Oas. 879; AIT R 
1925 Bom. 292; 49 B 309, 

(2) 90 663; 12 OL R 269 (F B). 

(3) 26 B730; 4 Bom. L R 513, 

(4) 37 Bom. L R 708: 159 Ind. Cas. 272;A I R 
1935 Bom, 420; 8 R B 184. 
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alone, it would have been barred by time. 
But the question is, what would be the effect 
if both the persons joined in bringing the 
suit. On behalf of tke appellants, the case 
in Hanmat v. Ramappa (1), where both the 
vendor and the vendee had brought a suit 
and had got a decree in their favour, has 
been sought to bẹ distinguished on the 
ground that it was a case under Art. 144, 
Limitation Act, where the minor had a right 
to have a certain alienation avoided and it 
was held that as at the date of the transfer 
he had a right to sue for setting aside the 
sale, the suit brought by both of them was 
maintainable. Butit is urged that it is 
expressly observed in that case that s. 6, 
Limitation Act, had nothing to do with that 
case and that the anology of that section 
cannot be applied to it. It is, therefore, con- 
tended that that case was no authority for 
the present case which is not the case of a 
person transferring ber right to have a sale 
avoided, but one where a person had trans- 
ferred her right to sue for setting aside a 
sale which was void in its inception as 
having been made by the widow after her 
remarriage. 

It is conceded on behalf of the appel- 
lants that plaintif No.2 had a right to 
assign her right to recover the property to 
Plaintiff No. 1 and that such assignment is 
not void under se 6, Transfer of Property 
Act. That being so, the question would 
be, whether, when plaintiff No. 2 assigned 
her right to plaintiff N2. 1, she parted with 
all her interest in the property in such a 
manner that she had Jost the right even to 
be joined as a co-plaintiff in a suit by her 
vendee to recover posssssion of the pro- 
perty sold by her. I think that that right 
is not lost in any case, and that the ob- 
servations in Hanmant v, Ramappa (1), 
would equally apply to the facts of the pre- 
sent case. It is observed there (p. 225)*; 

“The fact that he conveyed his interest in the 
property to plaintiff No. 1, before he filed the suit, 
does not mean, in our opinion, that he has no 


interest in maintaining the suit to set aside the 
alienation.” 


That principle would apply tothe pre- 
sent case, and it does not matter that the 
case in Haumant v. Ramappa (1), was 
under Art. 44, while the present case is not 
governed by that Article. It is true that 
in the sale-deed she has stated that the 
vendee was to “recover possession of the 
same after taking the necessary legal 
steps,” but that does not necessarily mean 
that tke vendee had no right to ask her 
to join asa co-plaintiff in suing to recover 
““*Page of 27 Bom. LR—[Ed. * 
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possession of the property. In fact, after 
having sold the property and recovered 
consideration fur the same from plaintiff 
No. 1, she was bound to join plaintiff No. 1 
in this suit in order to ful6] her obligations 
under the sale-deed. [ do not see why the 
present suit, in so far as plaintiff No. 2 is 
concerned, is not maintainable in spite of 
the sale-deed. Section 55, Transfer of Pro- 
perty Act, requires that the vendcr must 
put the vendee in possession of the pro- 
perty, and the recitals in the sale-deed, to 
my mind, do not amount to a contract to 
the contrary is so far as the right of 
plaintiff No.1 to require plaintiff No. 2 to 
join in the suit for possession is con- 
cerned. I think, therefore, the decree of the 
lower Appellate Court is correct and the 
appeal is dismissed with costs. 


8. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 21 of 1936 
March 23, 1938 
Jack AND KHUNDKAR, JJ. 
Sree Sree LAKSHMI NARAYAN JIU 
THAKUR AND otaers—DEFENDANTS 
— APPELLANTS 
CETSUS 
JAGADISH CHANDRA SUR AND OTHERS 

— RESPONDENTS 
. Appeal—Abatement—Decree against deity—Shebaits 
appealing— One of respondents who was made proforma 
defendant dying—Representatives not having claim 
against appellants — Whole appeal, rf abates—Deed 
Recital —Legal effect of —Whether question of law 
—Hindu Law — Alienation by shebait — Recitals 
ot necessity in ancient document— Evidentiary, value 
of. : 
When a decree is against a deity, an appeal may 

be brought by any of the shebaits, 

.When in an appeal against a decree against a 
deity oneof the respondents, who had no claim 
against the appellantsand who was made a pro forma 
defendant dies, and his representatives have no claim 
against the appellants, it would be absurd to hold that 
the whole appeal should fail because the appeal was 
allowed to abate against them. 

The legal effect of recitals in a deed is a question 
of law. 

Recitals as tonecessity for alienation by a shebait 
found inan ancient document is sufficient evidence 
to support the deeds and no actual proof cf the neces- 
sity justifying the deed is essential for its validity. 
Banga Chandra Dhur Biswas v. Jagat Kishore (1), 
relied on, e 

C. A. from the appellate decree of tle 
bles Judge, Dacca, dated September 24, 
1935. 

Dr. &.C. Basak, Messrs. Atul Chandra 
Gupta and Jitendra Kumar Sen Gupta, for 
the Appellants. 

Messrs, A. N, Bose, Ramendra Chandra 
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Ray and Bijan Behary Das Gupta, for the 
Respondents. 

Khundkar, J.—The sabject-matler of 
the suit out of which this appeal has arisen 
is a house which was originally the pro- 
perty of two brothers eacn of whom dedi- 
cated his own share in the house by a 
separate document to the plaintiif deity. 
The shebait in respect of one share was 
one Madhab and tne shebari iu respect of 
the other share was one Guru Onaran. In 
1970 (1276-1277 B. S.) Maduab by two 
documents Ex. C-10 and C-1l granted 
what purported to be a permanent lease 
in respect of an eight-anna share in the 
house to the predecessor of the defendants, 
That sear the remaining eight-anna share 
in the house was sold in execution of a 
decree against Guru Charan, the other 
shebait and that interest, euch as it may 
have been, came also to be acquired by the 
predecessors of the defendants. The entire 
interest cf the defendants’ predeecsscr was 
comprised in a debutter of the defendant 
deity of whom the other defendants are 
the present shebaits. ln 1900 (1307 B. 8.) 
the shebaitt right of the plaintiff deity 
came to be vested in ils entirety in 
Madhab, wnose successors are tre plaintif- 
Shedaits. 

The suit out of which this sppeal arises 
was instituted by the shebaits of the plain- 
tiff deity against the defendant deity, and 
its shebaits. for declaration of the plain- 
tiff deity’s title to the entire Louse, a 
declaration that the leases Exs. C-10 and 
O-il were uot binding on the plaintiff 
deity, and for recovery of rent against tLe 
defendant deity and its shebaits, and 
against the defendants shebaits in their 
personal capacity. For these reliefs, the 
plaintifis obtained a decree which was 
attirmed on appeal. The argument on behalf 
of the appellants in the appeal before us 
is in two branches, which relate respec- 
tively to the tno shares cf the house. As to 
the share which was the subject-matter of 
the demise ccntained in the documents 
C-.0 and C-11, it is contended that Madhab 
thereby created a permanent lease which 
was binding upon the plaintiff deity. As 
regards the other shere, it is urged that 
even if the plaintifi deity’s interest could 
not lawfully be sold in execution of the 
decree against Guru Oharan, the auction 
sale w:stoliowed by a succession of translers 
whicu terminated in a purcuase by the 
defendants’ predecessor, upon the basis of 
which Le actually entered into possession 
in 1879. Such possession was independent 
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of eny demise. There was never an attorn- 
ment and no rent was ever paid. The 
defendants’ title has, therefore, been per- 
fected by adverse possession. As against 
this argument, the short rejoinder on behalf 
of the respondents is that the findings are 
concurrent findings of fact. This contention 
calls for examination. As regards the por- 
tion of the property which was demised 
by Madhab, the Courts below have based 
their conclusions upon an examination of 
the leases Exs. C-10 and C-1l, and upon a 
decree Ex. 9-B. The legal effect of certain 
recitals in Exs. C-10 and 0-1] and of 
Ex. 9-B are questions material to the findings 
and these are questions of law. 
Exhibits C-10 and 0-11 purport to create a 
kaimi or permanent lease and contain clear 
recitals of necessity in regard to the sheba, 
and in regard also tothe preservation and 
repair of the demised property. The Courts 
below have held that the effect of these 
documents is nullified by a statement “in 
Ex. 9-B, an ex parte decree for rent which 
Madhab obtained against the grantees of 
the leases. Incidentally the lower Appel- 
late Court is in error in thinking that the 
statement is a part of the declaration 
granted by the decree. The statement in 
question is a recital taken apparently from 
the plaint, is merely descriptive of the 
piaintiffe’ case, and is not contained in the 
operative portion of the decree. It is in 
these terms : 

“No shebait had a 1ight to grant permanent lease 
in respect of 8 annus share.....nor had any right 
to transfer it, Yet the mother of defendant No. 12 and 
mother-in-law of defendant No, 11 Goureemani Dassya 
took a permanent lease.....by a registered patta 
dated Baisakh 17, 1277, from this shebait though 
she knew that the sheait was powerless to grant 
such lease,” 

In our judgment the Oourts below were 
‘wrong in holding that this statement could 
have the effect cf neutralizing the recitals 
in Exs. 0-10 and O-ll. We are left there: 
fore with the recitals in Exs. O-10 and 
O-Ll which came into existence 64 years 
ago. The lower Appellate Court has held 
that the defendants are bound to prove 
the fact of legal necessity, and this they 
have not done. In Banga Chandra Dhur 
Bisuas v. Jagat Kishore (1). the eviden- 
tiary Value of recitals in ancient documents 
was considered by their Lordships otf the 
Judicial Oommittee, who expressed them- 
seves in the following terms :. 

“Tf the deeds were challenged at the time or near 

(1) 43 I A 249; 36 Ind. Cas, 420; A I R 1916 PO 110; 
44 C 186; 20 M L T 335; 31 M L J 563; (1916)2 M. W N 
336; 4L W 458; 8 Bom. L R 868; 24 O L J 407; 10 Bur. 
L T 177; 21 Q W N 225 (PO. 
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the date of their execution, so that independent 
evidence would be available, the recitals would 
deserve but slight consideration, and certainly 
should not be accepted as proof of the facts. But, 
as time goes by and all the original parties to the 
transaction and all those who could have given 
evidence onthe relevant points have grown old or 
passed away, a recital consistent with the proba- 
bility and circumstances of the case assumes 
greater importance and cannot lightly be set aside; 
for it should be remembered that the actual proof 
of the necessity which justified the deed is not 
essential to establish its validity. It is only neces- 
sary that representation should have been made 
to the purchaser that such necessity existed, and 
that he should have acted honestly and made pro- 
per enquiry to satisfy himself of its truth. The 
recital is clear evidence of the representation, and 
if the circumstances are such as to justify a rea- 
sonable belief that an inquiry has become impos- 
sible, the recital, coupled with such circumstances, 
would be sufficient evidence to support the deed. 
To hold otherwise, would result in deciding that a 
title becomes weaker as it grows older, so that a 
transaction perfectly honest and legitimate when 
it took place, would ultimately be incapable of justi- 
fication merely owing to the passage of time," 


The lower Appellate Court has referred 
to the defendants’ contention that certain 
rent receipts, Ex. B series, granted by 
Madhab and his heirs, support the theory 
of a permanent tenancy but has neglected 
to deal with these documents or with Ex. A, 
arent receipt bearing date as late as 
1926, which expressly and unambiguously 
refers to the kaimi or permanent pattas 
in respect of the eight annas share. In our 
judgment, the findings of the Courts below 
in regard to this share or portion of the 
property cannot be supported, because they 
are based upon a failure to appreciate the 
true legal etfect of recitals of necessity in 
ancient documents Exs. U-10 and C-11 and 
omission to consider other documents 
Ex. A and Ex. B of recent origin consistent 
with these recitals. These documents taken 
togther unmistakably point to the execu- 
tion of a permanent lease in respect of the 
share or portion of the house to which 
they relate. Asregards the other share or 
portion of the house, the defence of adverse 
possession was not raised in the Courts 
below, but is taken for the first time in the 
appeal before us. The trial Court in its 
judgment says; 

“No evidence was adduced to prove that the 
defendants claim maliki right with respect to the 
half, on the other hand the defendant who deposed 
ssid that they claim the sixteen annas house as 
tenants under the plaintiffs.” 

The reference is to the deposition of 
defendant No. 1 which contains the following 


statements : : 

“We, defendants, claim kaimi mokarart right in 
the house ....We claim the sixteen annas bari in suit 
as under kaimi mokarari under the plaintifs... The 
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plaintiffs are entitled to Rs. 37-12-0 as rent for the 
whole house from us of which Ex A is the dakhila. 
We never paid two separate rents of Rs. 3 and Rs. 4 
for two parts of the house .....J knew Madhab Sur; he 
took rent from us on coming to our house. I saw him 


es about 30 years ago. He took rent for the whole 
ouse." 


In regard to the plaintifs’ claim with 
respect to this portion of thé property, the 
conclusion arrived at by the Courts below 
is based on concurrent findings of fact 
which may not be disturbed. The result 
is that the appeal must be allowed in part. 
The decree will be modified to the extent 
of declaring that the pattas Exs. C 10 and 
0-11 are binding on the plaintiff deity and 
its shebatts. As regards the rent in respect 
of the share of the house which was the 
subject matter of the demise in the pattas 
C-10 and C-11, it follows that the rent for 
which the defendants are liable as regards 
this portion of the house is the rent reserv- 
ed by those documents. The case is, there- 
fore, remanded to the Appellate Court for 
enquiry on this question, and for the pass- 
ing ofa decree on this basis. There is no 
order as to costs. 

Jack, J.—I agree. A preliminary point 
was raised by the plaintiff-respondent on 
the ground that as the appeal had abated 
as against the heirs of the deceased res- 
pondent No. 7, the whole appeal was income 
petent. The heirs of this respondent have 
in the meantime applied to be added as 
parties so that all the shebaits represent- 
ing the deity are now on the record. Respon- 
dent No. 7 was made a party as pro forma 
defendant and took no part in contesting 
the suit and it seems clear that when the 
decree is against the deity an appeal may 
“be brought by any of the shebaits. It does 

not appear that the representatives of res- 
pondent No. 7 have any claim against the 
appellants since they have asked to be 
added as parties since the abatement and 
` therefore it would be absurd tv hold that 
the appeal should fail because the appeal 
was allowed to abute as against them. The 
Preliminary point must, therefore, fail. The 
contention of the plaintiff-respondents is 
rejected. 


D. Case remanded. 
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original lessee on his covenant, if justified, 


Where there is joint liability, judgment against 
one joint debtor operates asa bar to a subsequent 
claim against the other joint debtore, the principle 
being that there is only one debt, and only one 
cause of action, and the debt being merged in the 
judgment, there is no remaining cause of action 
against the other joint debtors. On the other hand, 
where the liability of more than one debtor is 
either joint and several, or several only, a judgment 
against one is no bar to a subsequent claim against 
the others, because in such a case the cause of 
action against each debtor is distinct, and the 
fact that the cause of action against one debtor is 
merged in the judgment has no effect upon the 
cause of action against the other debtors. King 
v. Hoare (2), Kendall v. Hamilton (3) and Isaacs & 
Sons v. Salbstein (4), relied on. 


Where a lessee who has covenanted to pay rent, 
assigns his lease subsequently and there is a de- 
fault in paying rent, there isa separate cause of 
action against the original lessees and the assignee. 
The original lessees are liable on their covenant! 
that is by privity of contract, and the assignes is 
liable by privity of estate, that is by virtue of the 
relationship which exists between him and the 
landlord, It is true that as between the assignee 
and the original lessees, the assignee is primarily 
liable. But onthe other hand, it ia settled that 
in law the lessee is nota mere guarantor for the 
assignee. There is no inconsistency whatever bes 
tween the liability of the original lessees on their 
covenant, and the liability of the assignee arising 
by reason of privity of estate, though the several 
liabilities are in respect of the same subject-matter. 
The causes of action being distinct, the judgment 
obtained against the assignee for due rent is no 
bar to the claim against the original lessees when 
the judgment remains unsatisfied. Baynton v. 
Morgan (5), relied on, Scarf v. Jardine (6) and 
Moret Brothers & Co., Limited v. Westmorland (Barl 
of) (7), distinguished, National Petrolelum Co. v. 
Popatiat (8), explained. 

Where the lessee of a Corporation had assigned 
the lease anda default was made in payment of 
rent, the references to assignee as alessee under the 
lease in notice served by the lessorson the assignee 
determining the lease and forfeiting it, in a reso- 
lution passed by the lessors sanctioning the 
filing of a suit against him, and in the plaint 
are not 
strong enough to justify an inference that the lessors 
released their claim against the original lessees, [p. 
481, col. 2.] 
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Messrs. F. J. Coltman and Sir Jamshedji 
Kanga, for the Appellants. 

Messrs. M. C. Setalvad and J. G. Bhagat, 
for the Respondents. 

Beaumont, C. J.—This is an appeal from 
a judgment of Kania,J. The plaintiffs are 
the Municipal Corporation of the City of 
Bombay, and they are suing ona covenant 
for payment of rent contained in a lease. 
The lease was dated March 13, 1923, and was 
made between the trustees of the Bombay 
Improvement Trust, to whose rights the 
plaintiffs have succeeded by statute, as 
leassors, and the original defendants as 
lessees. It is a lease for 999 years and con- 
tains a convenant by the lessees to pay the 
rent reserved during the terms, and it is 
to be noted that there is no covenant 
against assignment ofthe lease. On Decem- 
ber 17, 1930, the lease was assigned by the 
lessees to one Dayabhai, Dayabhai omitted 
to pay the rent due under the lease, and 
on December 17, 1931, the lessors forfeited 
the lease. Subsequently the lessors sued 
‘Dayabhai ‘for rent due down to the date of 
forfeiture and recovered judgment against 
him, but that judgment remains unsatisfied. 
‘The original defendant No, 1 died and the 
present defendant No. 1 is brought on 
record as his heir and legal representative, 
The plaintiffs having failed to secure pay- 
ment of the rent due down to the date of 
‘the forfeiture from the assignee, now sue 
on the-covenant of the original lessees for 
that amount ; and two questions have been 
argued in this appeal. First whether the 
recovery: of judgment against the assignee 
operated as a bar to a subsequent claim 
against the original lessees; and secondly, 
whether the plaintiffs have impliedly releas- 
ed the defendants from their obligation to 
pay the rent. 

The first point was raised in the issues but 
was not decided by the learned Judge. On 
the second point, he held that the plaintiffs 
had released the defendants from their 
liability to pay the rent due under the lease, 
and dismissed the suit. On the question 
whether obtaining judgment for rent against 
the assignee of a lease operates as a bar to 
a subsequent claim against the original 


lessees upon his covenant, there seems to be - 


vere liltle direct authority. The only case 
ou the matter referred to by Counsel was 
decided as longago as 1619. Itis the case 
in Brett v. Cumberland (1). In that case 
it was affirmed that the lessor may sue 
either the lessee or the assignee or both at 
the same time, but hecan only have one 

(1) (1619) Oro. Jao. 521; 79 E R 446, 
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satisfaction. The case does not really touch’ 
the question whether judgment against an 
assignee will operate as a bar to a subse- 
quent action against the lessee. The prin- 
ciples, however, which apply to such a Case 
are well settled. Where there is joint liabi- 
lity, judgment against one joint debtor 
operates as 2 bar to a subsequent claim 
against the other joint debtors, the principle 
being that there is only one debt, and only 
one cause of action, and the debt being 
merged in the judgment, there is no remain- 
ing cause of action against the other joint 
debtors. Thatis the principle in King v. 
Hoare (2) and Kendall v. Hamilton (3). 
On the other hand, where the liability of 
more than one debtor is either joint and 
several, or several only, a judgment against 
one is no bar to a subsequent claim against 
the others, because-in sucha case the cause 
of action against each debtor is distinct, and 
the fact that the cause of action against one 
debtor is merged in the judgment has no 
effect upon the cause of action against 
the other debtors. The most recent authority 
for that proposition is the case in Isaacs 
& Sons y. Salbstein (4). In the present 
case I think it clear that there is a 
separate cause of action againet the original 
lessees and the assignee. ‘The original 
lessees are liable on their covenant, that is 
by privity of contract, and the assignee 
is liable by privity of estate, that is by 
virtue of the relationship which exists 
between him and the landlord. It is true 
that as between the assignee and the 
original lessees, the assignee is primarily 
liable. But on the other hand, it is settled 
that in law the lessee is not a mere guar- 
antor for the assignee. -The authority for 
that proposition is to be found in Baynton 
v. Morgan (5). 

The Advocate-General does not dispute 
these principles, but contends that this is 
a case of alternative liability, and that 
although the judgment against the assignee 
does not directly affect the debt of the 
lessees, nevertheless the lessors having 
elected to proceed against the assignee can- 
not afterwards proceed against the lessees, 
and he relies on Scarf v. Jardine (6) and 


(2) (1844) 13 M_& W 494; 153 E R206; 2D & L 382; 


14 LJ Ex. 29; § Jur. 1127. 
2 (1879) 4’A°O 504;48 LJO P705; 41LT 418; 


28 W R 97. 
(4) (1916) 2 K B 139; 88 LIKB 1433; 14L T 
924; 32 T L R 370; €0S J 444. 
- (5) (1888) 22 QBD 74; 58LJ GB 139;37 W R 
148; 53 J P 166. 
(6) (1882) 7A O 345; 5LLJ QB 612; 47 LT 258; 
30 W k 893, ° 
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l Morel Broshers & Co. Limited v. Westmorland 
(Earl of) (7). In those cases, however, 
the claims were not merely alternative, 
but alternative and mutually inconsistent. 
Scarf v. Jardine (6) was a casein which 
there was a partnership consisting of A and 
B, which was dissolved and the business 
was continued under the same name bya 
firm consisting of B and C. The plaintiff 
supplied gocds to the new partnership 
without any notice that the old partner- 
ship, with which he had dealt in the past, 
had been dissolved. The new partnership 
became insolvent and the plaintiff claimed 
for the price of the goods which he had 
supplied to the new partnership in the 
insolvency of that partnership, and as he 
failed to recover payment of the amount 
due to him, he then sued A on the ground 
that A had been a partner in the original 
firm and had never given notice to the 
Plaintiff of the dissolution. The House of 
Lords held that the respective claims against 
the two firms were valid, but were mutually 
inconsistent. The claim against the new firm 
was on the facts, because the new lirm had 
in fact ordered and received goods for 
which the plaintiff was seeking payment. 
The claim against the old firm was on 
estoppel, because the old firm had represant- 
ed to the plaintiff that they were still carry- 
ing on business asa firm by not giving 
notice of dissolution, and these two claims 
were clearly inconsistent. The plaintiff hav- 
ing elected to proceed against the new firm 
on the facts, could not afterwards turn round 
and sue the old firm on different assumed 
facts created by estoppel. Morel Brothers & 
Co., Limited v. Westmorland (Earl of) 
(7) was a case of principal and agent. 
The plaintiffs supplied goods to a wife in 
her own name and recovered judgment 
against her. They then claimed that she 
. was in fact acting as agent for her husband, 
who was liable asa principal, and it was 
held that a suit against the husband did 
not lie. But there again, the claimsof the 
' plaintiffs against both wife and husband 
were inconsistent with each other. If the 
wife was liable at all, she was liable as a 
principal, which was inconsistent with the 
liability of the husband. If, on the other 
hand, the husband was liable, then the 
wife was acting solely as agent, and was 
not liable. In both those cases the election 
of the plaintiff to proceed against one cf 
two alternative debtors (and obtaining 


(7) (1904) AO 11; 73LJ KB 93; 89 LT 702; 52 
W_R 853; 20T L R38 affirming (1903)1 K B64 72 
LIEB OO, g ( ) 64; ip 
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judgment is a conclusive electioii) éperated 
to put an end to his claim against the 
second debtor. But in the present casa, 
there is no inconsistency whatever between 
the liability of the original lessees on their 
covenant, and the liability of the assignee 
arising by reason of privity of estate, 
though the several liabilities are in respect 
of the same subject-matter. The causes of 
action being distinct, I am of opinion that 
the judgment obtained against the assignee 
is no bar tothe claim against the lessees. 

The Advocate-General relied also on a 
decision of this Court in National Petro» 
leum Co., Ltd. v. Popatlal (8). Yn that case 
defendant No. 2 had incurred liability 
to the plaintiff and defendant No. 1 had 
covenanted with defendant No. 2 to in- 
demnify him against his liability to the 
plaintiff. The plaintiff recovered judgment 
against defendant No. 2. Apart from the 
fact that there was no contractual liability 
between the plaintiff and defendant No. 1, 
the Court held that the judgment against 
defendant No, 2 had merged the debt, 
and there was, therefore, no debt on which 
the covenant of guarantee of defendant 
No. 1 could operate. No doubt the Oourt 
made some observations about cases of 
alternative liability, but those observations 
were not strictly necessary, and some of 
them may have gone too far. 

. On the second point, I am quite unable 
to agree with the learned Judge's view 
that the lessors have impliedly released the 
original lessees from their covenant. There 
isno evidence of any express release, nor 
in my view is there any evidence of facts 
from which a release can be implied. The 
learned Judge relied on the following mat- 
ters: first, that a notice was served by the 
lessors on the assignee determining the 
lease and forfeiting it; secondly, that a 
resolution was passed by the lessors, 
which recites that the assignee was the 
present lessee and sanctioning the filing 
of asuit against him; and thirdly, that in 
the plaint filed by the lessors against the 
assignee they referred to the assignee as 
the lessee under the lease. But references 
tothe assignee as a lessee are not, in my 
opinion, nearly strong enough tu justify 
aninference thatthe lessors released their 
claim against the original lessees, After 
the lessees assigned the lease, which they 
were entitled to do, the lessors were bound 
to recognize the assignee as their tenant, 
and it would bein accordance with normal 


8) 38 Bom. LR 610; 165 Ind, Oas, 338; AI R19 
Bae 344; 60 B O54; 9 R198, : 36 
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practice for them to refer to the person 
entitled to the lease as a lessee. In the 
case of a long lease like this one, where 
there is no restriction on the right of the 
lessee to assign, the lessor has no means of 
insuring a solvent tenant, after assign- 
ment, and it would be a serious step to 
releuse the original lessee from his liability. 
There is no evidence that the question of 
granting such a release was ever considered 
or discussed, and in my opivion there is no 
ground for saying that the plaintiffs, or 
their predecessors, have released the ori- 
ginal lessees fromthe covenant into which 
they entered to pay the rent. It is of 
course clear thatif the plaintiffs obtain 
anything under their judgment against 
the asssignee, they cannot get the money 
over again from the lessees, But that is 
amatter of adjustment in execution, The 
appeal must be allowed, and the plaintiffs 
will get a decree in terms of prayer A of 
the plaint with costs of the suit and costs 
of the appeal. y 

B,J. Wadia, J.—I am of the same opi- 
nion. The two important questions that 
arise in this appeal are: (1) whether the 
defendants have been released from liabili- 
ty on their personal covenafit to pay rent 
to their lessors, and (2) whether by reason 
of the lessors having fled Suit No. 175 of 
1932 against the assignee and proceeded 
to judgment against him, the plamtifis are 
precluded: from making any claim in res- 
pect of arrears of rents and Municipal taxes 
in respect of the demised premises against 
the defendants. The learned Judge in the 
Court below has dealt at some length with 
the first of these questions but nas not 
dealt with the second at all. The latter 
question is of equal importance with 
the other, and was argued first before 
us. 

We have first to consider what is the 
cause of action of the lessors, taking the 
Municipal Corporation ot the city of Bom- 
bay as the statutory successors to the 
trusiees of the Bombay Improvement ‘Frust, 
against the lessees, and what is the cause 
ot action against the assignee. ls the 
cause of action one against both, or are 
there separate causes of action against 
them? ‘The lessees and the assignee are 
not jointly lable to the lessors. Jf they 
were, the cause of action would be one, and 
the judgment in the previous snit against 
the assignee would be a bar to another suit 
against the lessees, asthe cause of action 
would be merged in the judgment. It, 
however, the lessees and the assignee are 
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severally liable to the lessors, the judgment 
would not preclude the second suit. ‘There. 
are, in my opinion, two distinct causes of 
action, and there is no merger of the debt 
by reason ofthe judgment in the pre- 
vious suit. ‘The two causes of action no 
doubt arise out of the same subject-matier, 
but they are still distinct, in asmuch as 
the cause of action against the lessees 
is based on Lhe personal covenant, and the 
cause of action against the assignee 18 
based on what is called the “privity of 
estate” between him and the lessors. 
Such “privity of estate’ arises from the 
fuct of the assignee being in possession 
of the premises forthe time being or as it 
is sometimes said, from being the owner of 
the lease. cae 
This distinction between joint liability 
and several liability has been clearly point- 
ed out in the judgments of Pickford, L. J. 
and Bankes, L. J. in Isaacs & Sons v. 
Salbstein (4;. That being the position, 
the judgment against the assignee is not 
in my opinion a bar to the present suit 


-against the lessees. There 1s no question 


of estoppel here, nor is the matter one of 
res judicata, as the parties in the two 
suits are different. There can also be no 
question of election. ltis not suggested 
that there was any relation of principal 
and agent between the lessees and the 
assignee. In that case there wculd be an 
alternative liability on the same cause 
of action on the principle laid down in the 
leading case in Morel Brothers & Co., Lid, v. 
Westmorland (Earl) of (7). That principal 
was held binding even though the creditor 
had recovered judgment only for a part 
of the amount due to him against the wife, 
and wished to proceed against the husband 
for the balance: see French v. Howie (9). 
The liability of principal and agent 18 
based on the same cause of action, but 
it gives rise to two alternate and inconsls- 
tent claims. ` ; 

It cannot, however, ‘be said that the 
plaintiffs have an alternatine remedy 
against the lessees and the assignee which 
could be made available against only one 
of them. The obligations of the two are 
several, andthe cause of action for the 
rent claimed ijom the assignee isnot the 
Same cause of action as the claim for the 
rent against the lessees, though the amount 
of the’ rent claimed is the same. The 
question is not whether the sum claimed 

j K. B 674; 5L JKB 920; 95 L T 274 
Aa judgment in (1905) 2 K $ 580; 74 L v 
K B 853, l 
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from the lessees might have been recovered 
from the assignee is the former action. 
The only enquiry is whether the same 
cause of action has been litigated and 
‘considered in the previous suit. It has 
not been litigated, and one test is that the 
same evidence caunot be sufficient to sus- 
tain both actions, The judgment against 
the assignee does not therefore, preclude 
the present suit. In order to bar the 
second action, it is essential that the earlier 
judgment should be for the same cause of 
action, asit is sought to enforce in the 
later proceedings. A lessor can proceed 
against the lessee and assignee in two sepa- 
rate actions, respectively, or he can proceed 
against them both in one andthe same 
action: but hecan haveonly one satisfac- 
tion for the amount due to him. The plain- 
tiffs cannot, therefore, recover the rent 
twice over. In fact they have been unable 
to recover anything from the assignee. 
The other question is whether the lessees 
have been released frora their liability 
under the personal covenant. Section 108 
(j), Transfer of Property Act, runs as 
follows : 

“The lessee may transfer absolutely or by way of 
mortgage or sub-lease, the whole or any part of his 
interest in the property, and any transferee of 
such interest or part may again transfer it. The 
lessee shalinot, by reason only of such transfer, 


cease to be subject toany of the liabilities attach- 
ing to the lease.” 


The word “only” is of some significance, 
for it means that there must be somthing 
more than the fact of the mere transfer 
which causes the cessation of the lessee’s 
liability. What is the evidence of the 
“something more’ in this case? The 
learned Counsel for the respondents relied 
on certain statements made by the lessors 
in the plaint in the previous suit, on a 
resolution stating that Dayabhai, the 
assignee, was the “lessee”, and also on the 
fact that the notice of the forfeiture was 
served upon the assignee and rent was 
claimed from him. All this does not 
amount to “recognition” of the assignee 
as their lessee. What is necessary is that 
there must be a substitution of the 


assignee as the person liable to the 
lessors on the personal covenant. There 
is no evidence of such substitution, 


andthe facts and statements’ relied on do 
not warrant the inference that there was 
such substitution or that there was an 
implied release. As pointed out by 
Woodfall, Edn. 23, p. 324: 

“Alessee continues liable upon express covenants 
inthe lease, flotwithstanding any assignment; 
therefore, an action of covenant will lie against a 
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lesseefor years, or his exegutors, on an express 
covenant notwithstanding hehas assigned his term 
and the lessor has accepted rent from the assignees. 
Thelessor may at the same time sue the lessee, 
upon his express covenant, and the assignee upon 
the privity of estate; but it has been said that he can 
have execution against one only.” h 

It is not stated that the actions against 
the lessee and the assignee are exclusive 
of one another, or that one action precludes, 
the other. There can be two suits, one 
against the lessee and another against the 
assignee, though there can be execution 
against one only. In my opinion the 
liability of the lessees under their personal. 
covenant has not ceased, and they still 
continue liable to the lessors, although the 
lessors have proceeded to judgment against 
the assignee. I, therefore, agree that this 
appeal must be allowed with costs. 

8. Appeal allowed. 
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Judgment.—This is a second appeal 
arising out of an application for execution ofa 
decree, dated December 14, 1929, which has 
been dismissed by the Courts below as time- 
barred. Tne decree was obtained from the 
Court of Lala Parshotam Lal, Subordinate 
Judge. The first application for execution 
was made on December 6, 1932. By that 
time Lala Parshotam Lal had been transfer- 
red and the application for execution was 
presented tothe Senior Subordinate Judge 
who transferred it tothe Court of Mr. Sher 
Nawab Khan, Subordinate Judge. On 
December 8 1932, the decree-holder was 
absent and the application was dismissed 
in default. The second application was pre- 


wrong 


‘sented on December 17, 1932, to the Court of 
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Mr. Sher Nawab Khan. It was then dis- 
covered that the application should have 
been presented to the Court of Bakhshi 
Sher Singh who was the succéssor of Lala 
Parshotam Lal. The application is then said 
to have been returned to the decree-holder 
for presentation to the Proper Court. It was 
80 presented on December 20, 1932. It was 
again dismissed on April 24, 1933. There were 
several other applications afterwards which 
were dismissed for one reason or another. 
Eventually, the present application was 
made on March 25,1936, and it has been 
dismissed as time-barred on an objection 
being raised by the judgment-debtor. 

The decision of the question of limitation 
turns mainly on the question whether the 
first application for execution, dated Decem- 
ber 6, 1932, was made to the proper Court. 
The learned Counsel for the appellant cor- 
tendcd that the application was made to the 
Proper Court as Lala Parshotam Lal, Sub- 
ordinate Judge, who passed the decree, had 
. been transferred; but it has been found 

by the Courts below that Bakhshi Sher 
Singh was the successor of Lala Parshotam 
Lal and in-the cireumstances it seems clear 
thatthe application shonld have been made 
to Bakhshi Sher Singh acccrding to law. 
The learned Counsel for the appellant then 
contended that the appellant had at any rate 
acted in good faith in prosecutin g his appli- 
cation in the Court of the Senior Subordi- 
nate Judge and he was, therefore, entitled 
to deduct the time sospent under s. 14, 
Limitaticn Act. The Courts below have 
found that the appellant did not act in 
‘good faith’ in presenting the application 
to the Senior Subordinate Judge. Thisis a 
finding of fact but even if it were con- 
sidered to be a mixed question of fact and 
“ law, it seems to me that the appellant can- 

not get any benefit from s. 14 in the circum- 
stances of the case. For his first application 
was made on December 6, 1932, and it was 
dismissed in default on December 8, 1932, as 
stated above. He was, therefore, entitled 
only to deduct two dayscn account of the 
- prosecution his first application, The second 
applicaticn had, however, not been made till 
December 17, 1932. Even making allowance 
for the two daysspent in Presecuting the 
fitst application, this second application 
which was presented cn December 17, 1932, 
i. e more than three years and two days 
- after the decree was time-barred, 

The learned Couneel for the appellant con- 
tended that the first application should be 
considered to be a step-in-aid; butit seems 
clear that the Court of the Senior Subordi- 
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nate Judge was not the proper Court fo 
Presentation of the application for execution 
and hence any application to that Court was 
not a step-in-aid. The appellant could at 
best claim the benefit of s. 14, but for the 
Teasons stated above, it seems to me that 
that section cannot help him in the circum- 
stances of the case. I, therefore, uphold the 
decision of the learned District Judge and 
dismiss the appeal but in view of all the 
circumstances leave the parties to bear 
their costs i 


D. Appeal dismissed. 


BOMBAY HIGH COURT 
Civil Suit No. 397 of 1935 
September 3,1937 
B. J. Wanta, J. 
JOHN ANDREW LAMMAS DORE 
AND OTHERS ~ PLAINTIFES 
versus 
KARACHIVALLA & Oo. AND ANOTHER— 
DEFENDANTS Nos. J AND? 
Negotiable Instruments Act(XXVIJ of 1881), as, 115, 
116—Acceptance of bill of exchange but subsequent dis- 
honour by non-payment— Bill in case of need not 


presented to drawee for acceptance — Liability of 
drawee, 

Before adrawee in case of need can be bound or 
held liable on the bill he must accept it, that is 
signify his assent to the order or direction of the 
drawer. If therefore, it is necessary that a drawee in 
cage of need must accept before he is bound, it follows 
that the bill must be presented to him for acceptance, 
and it must be presented to him for acceptance in all 
cases, even ifthe drawes in the first instance accepts 
and then dishonours the bill by non-payment, It ie 
wrong to say that the ‘need’ for acceptance by a drawee 
in case of need has gone when once the drawee in 
the first instance has accepted. A drawee is, therefore, 
not liable in case of need where a bill is not presented 
to him for acceptance nor accepted by him, [p. 486, 
col. 1.) 


Mr. K. S. Shavakshaw, for the Plaintiffs. 

Mr. J. H. Vakeel, for the 2nd defendant. 

Judgment.—Plaintifis carry on business 
in England inter alia in the manufacture 
of shoes under the name and style of 
Messrs. Brooker Dore & Co., and have filed. 
this suit to recover a sum of Rs. 2,049-5-7 
on three bills of exchange in respect of 
three consignments of shoes to the first 
defendants in Bombay. The bills were 
drawn by the plaintiffs. The first defend- 
ants are thedrawee of the bill. The second 
defendants are the drawee in case of need. 
The bills were payable forty-five days after 
sight. They were duly accepted by the 
first defendants, but when they were pre- 
sented to them for payment on the due 
dates, the first defendants failed to pay, 
upon which the bills were protested for 
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non-payment. They were subsequently pre- 
sented for payment tothe second defendants, 
the drawee in case of need, but they refus- 
ed to pay. They contend that the bills 
were never presented to them for accept- 
ance, nor have they in fact accepted the 
same, and that therefore the presentment 
for payment was not legal, and they are 
not liable to pay. The first defedants did 
not appear at the hearing, though two 
written statements were put in by two 
persons who alleged that they were not 
partners in the first defendant firm, One 
of the partners has been adjudicated in- 
selvent. The only point of dispute is bet- 
ween the plaintiffs and the second defend- 
ants, and it is a question of law, The 
plaintiffs contend that as the bills were 
once accepted by the first defendants 
whom I will call the drawee in the first 
instance, and afterwards dishonoured by 
the first defendants by non-payment, it 
was not necessary to present the bills over 
again to the second defendants for accept- 
‘ance. It was argued that the only ‘need’ 
of the plaintiffs, after the acceptance by 
the first defendants and the dishonour by 


non-payment, was to call upon the second - 


defendants to pay by presenting tke bills 
to them for payment, for that was the only 
‘need’ which remained to be satisfied. 
Under s, 7, Negotiable Instruments Act 
the maker of a bill of exchange is called 
the ‘drawer’; the person directed by the 
bill of exchange to pay is called the ‘drawee.’ 
The drawee in case of need. is thus defined 
by the same section : 

- “When in the bill or in any indorsement thereon 
the name of any person is given in addition to the 


drawee to be resorted to in cage of need, such person 
is called a ‘drawee in case of need,’ ” 


The holder of a bill of exchange there- 
fore has to rescrt to the drawee in case of 
need when the bill is not accepted by the 
drawee in the first instance when presented 
to him for acceptance, or when it is accept- 
edby him but is dishonoured by non- 
payment on the date of maturity. Under 
8.115 of the Act, a bill is not dishonoured 
by a drawee in case of need until it has 
been dishonoured by such drawee. A bill 
may be dishonoured by non-acceptance 
under s. 9], or by non-payment under s. 92. 
Presumably the dishonour by non-payment 
under s. 92, is after the bill has been first 
accepted by the drawee. The holder of the 
bill must, if he wants to, proceed on the 
bill against the drawee in cas of need, 
otherwise he would lose all his remedies. 
Under s. 116jthe drawee in case of need 
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may accept and pay the bill of exchange 
without previous protest, unlike the pro- 


-vision of the English Law contained in 


s. 67 (1), Bills of Exchange Act, of 1882, 
according to which a bill must be protested 
cr noted for protest before it can be pre- 
sented to the referee in case of need for 
payment. The important question for con- 
sideration is whether it is obligatory on the 
holder to present the bill for acceptance to 
the drawee in case of need, even though the 
drawee in the first instance has accepted 
but has subsequently dishonoured the bill 
by non-payment. An acceptor of a bill of 
exchange is also defined in 8.7, Negotiable 
Instruments Act. It provides that after the 
drawee of a bill has signed his assent upon 
the bill and delivered it or given notice of 
his signing to the holder or to some person 
on his behalf, he, the drawee, is called 
the ‘acceptor’. The Act does not define 
what an acceptance is, but it has been de- 
fined under s.17 (1), English Bills of Ex- 
change Act as follows : 

“The acceptance of a bill is the signification by 
the drawee of his assent to the order of the 
drawer.” 


The requisites of a valid acceptance are 
that the acceptance must be written on 
the bill itself and that it must be signed 
by the drawee or any authorized person on 
his behalf, because it is by signing the bill 
that the drawee signifies his assent to the 
order of the drawer; otherwise there is no 
contractual liability. The drawee in case 
of need is distinct from the drawee in the 
first instance, because his name is mention- 
ed in addition to that of the drawee. 
Ordinarily there is no necessity for a bill to 
be presented for acceptance, because the 
drawer under s. 37 of the Act is liable on. 
the billas the principal debtor, and it is 
optional to the holder whether he will sub- 
stitute for it the liability of the acceptor 
and constitute the drawer as surety for the 
acceptor. But by drawing a bill payable 
after sight, the drawer makes his liability 
conditional upon the bill being duly pre- 
sented to the drawee for acceptance, and if 
not accepted, upon notice of dishonour for 
non-acceptance being given to or received 
by the drawer: see ss. 21 and 30 of the 
Act. Further, under s. 33, no person except 
the drawee of a bill, or all or some of 
several drawees, or a person named therein 
as a drawee in case of need, or an acceptor 
for honour, can bind himself by an accept- 
ance. It seems to me on a consideration 
of all these sections that before a drawee 
in case of need can be bound or held liable 
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on the bill he must accept it, that is signify 
his assent tothe order or direction of the 
drawer. Just as a drawee is a person 
directed by the drawer to pay, and agrees 
to pay according to the direction by his 
acceptance, so also a drawee in case of 
need is a person directed by the drawer to 
pay in case of need and agrees to pay by 
his acceptance, because it is only on accep- 
tance that his liability arises. It is by his 
acceptance that the drawee in case of need 
really signifies bis assent to the order or 
direction of the drawer to go against him 
in case of need. Otherwise it may be easy 
for any drawer toname a person in a bill 
as drawee in case of need, and the holder 
might claim to go against him even ifhe 
bad not accepted the bill, as soon as the 
drawee in the first instance committed 
default. That would give rise to a danger- 
ous position in mercantile transactions. If 
therefcre it is necessary that a drawee in 
case of need must accept before he is bound, 
it follows that the bill must be presented to 
him for acceptance, and it must be presented 
to him for acceptance in all cases, even if 
the drawee in the first instance accepts and 
then dishonours the bill by non-payment. 
It isin my opinion wrong to say that the 
‘need’ for acceptance by a drawee in case 
of need has gone when once the drawee in 
the first instance has accepted. A little 
confusion of thought is here introduced in 
the meaning of the word ‘need’. It only 
means that such a drawee is to be resorted 
to in case of need, that is when the need or 
occasion arises, and such need arises in 
one of two ways : when the drawee in the 
first instance either refuses to accept, or 
having accepted refuses to honour the bill 
at maturity. The moment he is resorted 
to he must make up his mind to accept 
liability, and that he can only do by his 
acceptance. No drawee can be held liable 
ona bill unless ke accepts. Our Act is 
silent asto within what time the bill must 
be presented to a drawee in case. of need 
for acceptance. Presumably it must be 
presented within a reasonable time after 
the dishonour by the drawee in the first 
instance. Such a presentment for accept- 
ance, however, is in my opinion, necessary 
in all cases. The holder cannot hold B 
liable by reason of an acceptance by A, for 
no contractual relationship arises between 
him and B merely because A has accepted. 
It can only arise by reason of an accept- 
ance by B. Plaintiffs’ Counsel, however, 
seeks to rely on the agreement set out in 
para. 2 of the plaint. It is there alleged that: 
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“It was agreed that for the price, ete., of the said 
goods the plaintifis should draw bills of exchange 
on the first -defendants with the second defendants as 
drawees in case of need.” 


It is not alleged between whem and when 
such agreement was made. It is a general 
agreement in respect of all bills of exchange 
to be drawn by the plaintiffs on the first 
defendants in respect of goods supplied 
to the first defendants. The second defen- 
dants in para. 1 of their written statement 
say that the allegations in para. 2 of the 
plaint are substantially correct. They deny, 
however, that they were or are or ever acted 
as the agents of the first defendants. Tak- 
ing the agreement as alleged, there is no 
breach on the part of the second defendants 
because having agreed to be drawee in 
case of need in respect of all bills ofex- 
change drawn by the plaintiffs, they are in 
fact the drawee in case of need in the three 
bills in suit. Plaintiffs’ Counsel argued 
further that by reason of that agreement 
the second defendants became liable to pay 
damages to the plaintiffs on the bills for 
non-payment when the bills were presented 
to them for payment, and he applied to 
the Court in the course of the hearing 
to raise an additional issue to that effect, 
The second defendants’ Counsel objected, 
and I think rightly. No such allegation has 
been made in the plaint. It is nowhere 
alleged that by reason of the agreement to 
beccme drawee in case of need, the second 
defendants agreed, or must be deemed to 
have agreed, to become liable to pay the 
amount of the bills on presentment to them 
for payment. I do notthink that such liabi- 
lity follows in law on the bills as the effect 
of an agreement to become a drawee in 
case of need, nor does such liability follow 
because the second defendants carried on 
correspondence and negotiations with the 
plaintiffs and their solicitors for an amic- 
able settlement of the plaintiffs’ claim 
against the first defendants. In that corres- 
pondence this alleged liability by reason 
of the agreement has never been put 
forward. The plaintiffs stated in one of 
their attorneys’ letters that they intended 
filing a suit both against the first defendants 
and the second defendants, but they have 
not alleged any responsibility on the part of 
the second, defendants because of such 
agreement. In para.9 of the plaint, the 
negotiations for settlement have been refer- 
red to and at theend of it plaintiffs allege 
that there is now due and payable by the 
first defendants a sum of Rs. 2,577-0-1] as 
per particulars annexed. 4 
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In the alternative they submit in para. 10 
that the first defendants committed a 
breach of the contract at the end of Febru- 


ary 1935, when all negotiations for settle- _ 


ment fell through, and, that, therefore, they 
were not responsible for any deterioration 
of the goods. The only allegation against 
the second defendants is in para. 5 that they 
refused to pay when the 
presented to them for payment, and in 
para. 7 that there is due by the defendants 
to the plaintiffs in respect of the bills a 
sum of Rs.: 2,049 5-7 including interest. 
The claim thus made in the plaint against 
the second defendants is only on the bills 
of exchange, and not by reason of any 
agreement. Whether the plaintiffs have a 
remedy against the second defendants for 
any breach of the agreement by way of 
damages or otherwise is a question which 
does not here arise. In my opinion, the 
second defendants are not liable upon the 
bills which were never accepted by them. 
The alleged agreement does not obviate 
the necessity of a previous acceptance. 
Even the damages that are claimed in 
prayer (4) against the second defendants 
are on account of the first defendants’ 
wrongful attitude in not taking delivery of 
the goods, and not for breach of any agree- 
ment. How the second defendants are 
liable because of that wrongful attitude has 
not been explained in the plaint, nor by the 
plaintiffs’ Counsel. 

The only surviving claim, therefore, is 
that of the plaintiffs against the firet defend- 
ants. Plaintiffs’ Counsel admitted that the 
amount claimed in prayer (1) ought to be 
Rs. 2,041-5-7 instead of Rs. 2,049-5-7, The 
amount claimed in prayer (2) is Rs. 527-11-4 
being the charges for storage of the goods 
in suit and noting charges. The goods were 
sold by the Receiver in November 1935, 
when a sum of Rs. 655 net was realized. 
That sum was ordered by the Court to be 
deposited with the Prothonotary as addi- 
tional security for the second defendants’ 
costs of the suit in addition to a sum of 
Rs. 400 also deposited for the same purpose, 
In all a sum of Rs. 1,055 remains deposited 
with the Prothonotary. There will be a 
decree for the plaintiffs against the first 
defendants for Rs. 2,569-0-11 with further 
interest at seven per cent. on Rs 1,673-13-0 
from March 11, 1930, till judgment less 
Rs. 655 and the costs of the suit and interest. 
on judgment at six per cent. Suit as 
against the second defendants dismissed 
with costs. The second defendants to 
be at liberty io withdraw the sum of 
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Rs. 1,055 deposited with the Prothonotary 
towards payment of their taxed costs of the 
suit. 

8. Suit decreed. 


LAHORE HIGH COURT 
Execution First Appeal No. 130 of 1937 
November 9, 1937 
Appison AND Din Mosaumap, JJ. 
MURLIDHAR—J tupauENntT-DEBTOR—~ 
APPELLANT 


versus t 

Firm BASHESHAR LAL-MOTI LAL 
THROUGH JornT RROBIVERS, DEORER-HOLDER 
AND OTAERS— J UDGMENT-DEBTORS AND ANOTHER 

— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXT, 
r. 2—Amendment by Punjab Relief of Indebtedness 
Act (VII of 1934), s.36—Payment out of Court— 
Judgment-debtor not applying for certification taking 
objection in execution—Haecuting Court, if can go 
into question—Question raised before passing of Act, 
but pending at time of passing of Act—Effect— 
S. 36, if retrospective—Interpretation of Statutes— 
Retrospective effect. 

Order XXI, r. 2, has been amended by the Pun- 
jab Relief of Indebtedness Act, by repealing 
sub-r. (3). An executing Court must go into the 
question of payment made by the judgment-debtor 
out of the Court when he raises such objection in 
execution proceedings, The question relates to the 
discharge ofthe decree, although he has'not taken 
advantage ofthe permission given to him by 
sub-r, (2). Shadi v. Ram Ditta (1), overruled. 

The question of payment although raised before 
the passing of the Relief of Indebtedness Act, must 
be decided by the executing Oourt, if it is pending 
at the time ofthe passing of the Act. Section 36, 
Punjab Relief of Indebtedness Act, has a retrog- 
pective effect, The general principle is, alterationg 
in procedure are always retrospective, unless there 
be some good reason against it, The repealing of 
Ae (3) is merely an alteration in the proce- 
ure. 

Ex. F. A. from an order of the Senior 
Sub-Judge, Hissar, dated February 12, 1937, 

Messrs. Shamair Chand and Qabul Chand, 
for the Appellant. 

Mr. Yashpal Gandhi, for the Respondents. 


Addison, J.—The decree-holder obtained 
on the Original Side of the Calcutta High 
Court a decree for a large sum of money 
against the judgment-debtor. This decree 
was transferred to the Court of the Senior 
Subordinate Judge, Hissar, in this pro- 
vince, for execution. The present execu- 
tion application was made some time in 
1933 and the judgment-debtor put in 
certain objections on July 27, 1933. One 
of these objections was that the decree 
had been completely satisfied. Sub-r. (3) 
of O. XXT, r- 2, Civil Procedure Code, 1908, 
was omitted so far as this province was 
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concerned by s. 36, Punjab Relief of In- 
debtedness Act VIT of 1934, which came 
into force on April 19, 1935, when the 
execution was still pending and the ob- 


jections had not been decided. The judg- - 


ment-debtor contended that the question 
of complete satisfaction must be decided 
by the executing Court in view of the 
repeal of the subrule refereed to. The 
executing Court has decided that this 
is not so and has repelled the objection. 
It held that an outside payment could only 
be certified under the provisions of sub- 
r. (2) of O. XXI, r. 2, and that this had 
to be done within ninety days of the 
alleged payment under Art. 174, Limita- 
tion Act. Against this decision the judg- 
ment-debtor has appealed. Under s. 47, 
Oivil Procedure Code : 

“All questions arising between the parties to the 
suit in which the decree was passed, or their 
representatives, and relating to the execution, 
discharge or satisfaction of the decree, shall be 


determined by the Oourt executing the decree and 
not by a separate suit.” 


It is clear, therefore, that it is the duty 
of the executing Court to decide the ques- 
tion of an alleged payment towards the 
decree or discharge of the decree, and a 
separate suit does not lie for this purpose. 
Under O. XXI, r. 1, which is headed 
“Modes of paying money under decree.” it 
is enacted that: 

“All money payable under a decree shall be paid 
as follows, namely: (a) into the Oourt whose 
duty it is to execute the decree: or (b) out of 
Court to the decree-holder; or (c) otherwise as 
` the Court which made the decree directs.” 

Then ©. XXI, r. 2, deals with “Payment 
out of Court to decree-holder”. Sub-r, (1) 
is to the effect that: 

“Where any money payable under a decree of 
any kind is paid out of Court, or the decree is 
otherwise adjusted in whole or in part to the 
satisfaction of the decree-holder, the decree-holder 
shall certify such payment or adjustment to the 
Court whose duty it is to execute the decree, and 
the Court shall record the same accordingly.” 

Sub x. (2) is: 

“The judgment-debtor also may inform the Court 
of such payment or adjustment and apply to the 
Court to issue a notice to the decree-holder to 
show cause .. . why such payment or adjust- 
ment should not be recorded as certified; and if 
. .. the decree-holder fails to show cause . ..the 
Court shall record the same accordingly.” 

Sub-r. (3), which has now been repealed, 
runs: 

“A payment or adjustment, which has not been 
certified or recorded as aforesaid, shall not be re- 
cognized by any Court executing the decree, 

The effect of these two rules of O. XXI, 
was that a duty was thrown upon the 
decree-holder to certify any payment out 
of Court while no such duty was placed 
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on the judgment-debtor, but he was per” © 
mitted, if he so cared, to apply to the 
Court, whithin ninety davs of the date of 
the alleged payment or adjustment, to issue 
a notice to the decree-holder to show 
cause why the payment should not be- 
certified. If he did not do so, sub-r. (3) 
enacted that a payment or adjustment not 
so certified or recorded should not be re- 
cognized by the Court executing the decree. 
This meant that if the judgment-debtor 
failed to take advantege of suber. (2) of 
O. XXI,r. 2, he was not allowed to plead 
payment or adjustment in the executing 
Court and even if he had made payment, 
he had to make it again into Court. It 
was held, however, that in such cases he 
could institute a suit for return of the ex- 
cess payment, which the executing Court 
was not allowed to go into by virtue of 
sub-r. (3). 

This sub-rule has now been repealed 
so that as O. XXI, rr. land 2 now stand, 
the duty still remains upon the decree- 
holder to certify payments out of Court, 
while the judgment-debtor is permitted to 
apply to the Court within ninety days of 
the date of an alleged payment to issue a 
notice to the decree-holder to show cause 
why the payment should not be certified. 
If he does not take advantage of this con- 
cession, no penalty is now placed upon 
him such as was done by the repealed 
sub r. (3). The penalty formerly was that 
he could not plead payment in the execut- 
ing Court. That penalty having gone and 
as 5. 47 enacts that all questions relating 
to the discharge of the decree must be 
determined by the executing Court and 
not by a separate suit, it would now seem 
that the executing Court must go into the 
question, although the judgment-debtor has 
not taken advantage of the permission given 
him by suber. (2) of O. XXI, r. 2, to. 
apply to the Court to issue a notice to 
the decree-holder for certification. There 
seems to be no escape from this conclusion 
and we so decide. We have been referred 
to Shadi v. Ram Ditta (1) a decision by a 
Single Judge of this Court, but with all 
respect we are unable to agree with his 
decision. 

It was contended, however, that as the 
decreee was pgssed by the Calcutta High 
Court and was only sent for execution to 
this Province, it must be executed accord- 
ing to the law in force in Calcutta. In 
this connection reliance was placed upon 


(1) AIR 1936 Lah, 842; 165 Ind. Cas. 258; 39P L 
R6; IRL 246, . 
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This authoritv, however, seems to us to have 
nothing to do with the present case. Sec- 
tion 40, Civil Procedure Oode which, as 
enacted for the first time in the Code of 
1908, runs as follows: 

“Where a decree is sont for execution in another 
Province, it shall be sent to such Court and exe- 
cuted in such manner as may be prescribed by 
rules in force in that Province.” 

This section is plainly worded and can 
mean only one thing: that the rules ap- 
plicable to executions in the Punjab are the 
rules which apply in execution of decrees 
sent from the Calcutta High Court or 
anywhere outside the Provinces. Order XXI, 
tr. 1 and 2, as amended by the Punjab 
Relief of Indebtedness Act, s. 36, are the 
rules in force in this Province. In fact 
O. XXI, r. 1, is headed “Modes of paying 
money under decree”, waile s. 40 is to the 
effect that the decree shall be executed in 
such manner as may be prescribed by rules 
in force in the Province to which the 
decree is transferred. It follows that now 
that O. XXI, r. 2, has been amended hy the 
repealing ofe sub-r. (3), the amended Rule 
is the rule which must be applied in 
execution of decrees in the Punjab. 

Tt waa, however, contended that s. 35, 
Punjab Relief of Indebtedness Act, could 
not have a retrospective effect. It follows 
from what has alreatly been said that the 
repealing of sub r. (3) is merely an altera- 
tion in the procedure. Before it was re 
pealed, the executing Court was debarred 
from trying a certain question which fell 
under s. 47, Civil Procedure Code, if a 
particular act was not done by the judg- 
ment-debtor within ninety days. But the 
judgment-debtor still had his cause of action 
left by reason of the fact that he was de- 
barred from raising the plea in the execut- 
ing Court. Now that sub-r. (3) has been 
repealed, the question must be decided in 
the executing Court and not by a separate 
suit. Clearly, therefore, the enactment refers 
only to precedure. It is said at page 195 
of Edn. 7 of Maxwell on the Interpretation 
of Statutes that: 

“Although to make a law punish that which at 
the time when it was done, was not punishable, 
is contrary to sound principle, a law which merely 
alters the procedure may, with perfect propriety, 
be made applicable to past as well as future 
transactions, and no secondary meaning is to be 
sought for an enactment of such a®kind. No per- 
son has a vested right in any course of procedure, 
* * * The general principle indeed seems to be 
that alterations in procedure are always retrospec- 
tive, unless there be some good reason against it.” 


(2) 36 M 108; 11 Ind. Oas. 635; 21 M L J177; 10 M 
LT 75; (1911)2 MW N 565. 
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It is true that the objection of the judg- 
ment-debtor had been raised bafore the 
Punjab Relief of Indebtedness Act, but it 
was still pending when the Act cane into 
force and the procedure bar was removed. 
The question therefore is one which the 
executing Court must decide. We accept 
the appeal, set aside the order of the exe- 
cuting Court dated February 12, 1937, 
and direct it to hear on the merits the 
question of the alleged payment and satis- 
faction. We make no order as to costs. 


D. Order set aside. 


MADRAS HIGH COURT 
Criminal Appeal No. 299 of 1937 
December 17, 1937 
VENKATARAMANA RAO, J, 

In re NARAPAREDDI SESHAREDDI— 


l ÅPPELLANT 

Penal Code (Act XLV of 1860), sa. 218, 219— 
Essentials under s.219—Village Munsif making entries 
in register of suits, showing that certain suit was filed 
when in fact it was not so filed andalso that judg- 
ment was celivered — Conviction under s. 218, or 
s. 219. 

Under s. 218, Penal Code, the question is not whe- 
ther the accused will be able to accomplish the object 
he had in view but whether he made theentries in 
question with the intention to cause or knowing to 
be likely that he will thereby canse loss and injury. 
The fact that the accused conceive! a foolish plan of 
injuring in retaliation of the disgrace inflicted upon 
him by his arrest, is no ground for exculpating him 
from the offence which he has committed. [p. 492, col. 
1. 
he essence of the offence under s. 219 is (1) that 
there must be a judicial proceeding, that is, a pro- 
ceeding actually commenced and pending, wherein a 
party claims relief against another and invites the 
decision of the Oourt in regard thereto and not a 
fictitious one where there is no party litigating and 
(2) that there must be the making of a real report ora 
real pronouncement of an order, verdict or decision. 
Where there isno judicial proceeding at all, every- 
thing being a make-believe, there is no makingof a 
reportnora pronouncement of an order, verdict or 
decision except the making of an entry of such a pro- 
nouncement having been made when in fact it was 
notsomade. The accused a village-Munsif, charged 
with preparation of the register of suits filed in hig 
Court and framing it in such a manner which he 
knew to be incorrect, è. e. making it appear that a 
certain suit has been filed cannot be convicted under 
8, 219, Penal Code but under s. 218. 


Or. A. against an order of the Sessions 
Judge, Onuddapah, in ©. ©. No. 17 of 
1937. 

Mr. K. S. Jayarama Iyerfor Mr P. Basi 
Reddi, for the Appellant. 

Mr. A. S. Sivakaminathan, 
Orown. ; 

dudgment.—Ths appellant Narapareddi 


for the 
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Seshareddi was charged before the learned 
Sessions Judge of Cuddapah with having 
committed offences underss. 218 and 219, 
Indian Penal Code, for framing an incorrect 
record or writing with intent to cause loss or 
injury toone Chamarthi Venkatasubbayya, 
P. W. No. 3 in the case, and for pronouncing 
a verdict which he knew to be contrary 
to law, and for offences under ss. 466 and 
474, Indian Penal Code, for forgery of a 
record of a Court of Justice and using a 
document as genuine knowing it to be not 
genuine. During the course of the trial, the 
learned Public.Prosecutor in the Court below 
did not press the charges under ss. 466 
and 474, Indian Penal Oode, and the 
accused was acquitted in respect of those 
charges. The learned Sessions Judge, on a 
discussion of the entire evidence in the 
case, came to the conclusion that the accused 
was guilty of the offences under ss. 218 
and 219, Indian Penal Code, and sentenced 
him to one year's rigorous imprisonment 
in respect of each of the charges, the sen- 
tences to run concurrently. He differed 
from the opinion of the assessors who 
thought that the accused was not guilty of 
any of the said offences. 

The accused is the village Munsif of 
Mannur, and as such, a Judge’of the village 
Court of that village. The charge against 
him is that on September 12, 1934, he 
caused an entry Ex. B-1 to be made in the 
Suit Register Ex. B to the effect that a 
suit (V. ©. No. 19 of 1934) was filed by 
two persons, Nagiah and Narayanaswami, 
P. Ws. Nos. 5 and 4, against the said 
Chamarthi Venkatasubbayya (P. W. No. 3) 
for recevery of a sum of Rs. 26 being the 
principal and interest due by him to them 
on account of the articles purchased in the 
shop of those two persons on October 20, 
1932, that the aceused caused a false return 
on the summons purporting to be issued to 
him to the effect that the summons though 
tendered to the said Venkatasubbayya 
(P. W. No. 3) he declined to receive it and 
that on the strength of this return, he pur- 
ported to pass a decree, Ex. B-2, against the 
said Venkatasubbayya (P. W. No. 3) on 
September 29, 1934, for the sum of Rs. 26 
with future interest at Re. 0-8-0 per cent. 
per mensem, Ex. C, dated September 14, 
1934, is the said summons and Ex. O-1 is 
the endorsement on the summons. The 
person who is supposed to have served the 
summons is P. W. No.7 and he subscribed 
his name to the endorsement which is in the 
handwriting of P. W. No.8. A year there- 
after, the accused purported toissue a notice 


. . 
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Ex. D to P. W. No. 3 to show cause why the 
decree passed against him should not be 
executed. The notice Ex. Dis dated Sep- 
tember 7, 1935. and the return on it, Ex. D-1 
dated September 20, 1935 is to the effect 
that P. W. No. 3 declined to receive the same 
and hence a copy of the notice was affixed 
to the wall of the house; the notice was again 
said to have beenserved on September 29, 
1935, and the endorsement Ex. D-2 was to the 
same effect, namely that P. W. No. 3 declin- 
ed to receive the same and hence a copy of 
the notice was affixed. The endorsement 
Ex. D-1 is signed by P. W. No.9 and the 
endorsement Ex. D-2 is signed by P. W. 
No. 8. The accused subsequently sent a 
notice Ex. E dated December 4, 1935, which 
was actually served upon P. W. No. 3 on 
December 7, 1935, and the endorsement on it 
Ex. E 1 was made by P, W. No. 8, 

On receiving the notice, P. W. No. 3 went 
and enquired of P. Ws. Nos. 4 and 5 as to 
whether they did file a suit against him 
and they replied in the negative. He got 
from them affidavits Exs. J and K and 
instituted a complaint Ex. A before the 
District Magistrate of Cuddapah on which 
proceedings against the accused were taken 
with the sanction of the Local Government, 
The motive for the offence as alleged by the 
prosecution is that P. W. No.3 obtained a 
decree against the accused in S. O. No. 256 
of 1934 on the file of the District Munsif's 
Court, Nandalur, and in execution thereof 
he had him arrested wien. he paid a portion 
of the amount due and executed a security 
for the balance and he desired to retaliate. 
This was before September 12, 1934, and 
the accused paid the amount of the decree 
in instalments and finally on September 
20, 1935, he paid Rs. 10 in cash, got a 
remission of Rs. 2+12-0 and obtained full 
satisfaction of the decree from P. W. No. 3. 
The intention of the accused in making 
these entries in the Suit Register was to 
cause loss to P. W. No. 3 by having his 
movable property attached in execution of 
the decree which the accused purpcited to 
pass and thus cause disgrace to P. W No. 3. 
The case as alleged by the prosecution is 
proved by P, Ws. Nos, 3 to 9. P. W. No. 3 
denied any indebtedness to P. Ws. Nos. 4 
and 5 and P. Ws. Nos.4 and 5 denied that 
they had any dealings with P. W. No. 3 
or that P. W. No. 3 was indebted to them 
in respect of any such dealings or that 
they filed any suit or obtained a decree 
against P. W. No. 3.. The evidenée of P. W. 
No. 8 is that he wrote the endorsements 
(Exs. C-l, D-1, and D-2) attribited to him 
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at the dictation of the accused and that 
the recitals in the endorsements are 
all incorrect. P. W. No. 7 also gimi- 
larly stated that he was persuaded to 
subscribe to Ex. O-1 by the accused. The 
defence is that P. Ws. Nos. 4 and 5 did 
file a suit, that the records relating thereto 
were received by them on December 9, 
1935, on the representation that P. W. No. 3 
wanted to settle the matter with them 
and believing in that representation he 
returned the plaint, order, judgment and 
the plaintiff's deposition and they were 
not returned subsequently, that taking 
advantage of thie, this prosecution was 
launched against him at the instance of 
P. W. No. 6, his enemy, and the said enmity 
is alleged to have been due to a District 
Board election contest which took place 
between them, and that the practice of 
returning the records obtained in his Court 
and though it is irregalar, there were 
several instances where the records were 
taken by the parties for the purpose cf 
settlement. 

The learned Sessions Judge has accepted 
the evidence for the prosecution and found 
that the alleged District Board election 
took place somewhere in 1932 and it could 
hardly furnish a motive for the launching 
of this prosecution. The learned Sessions 
Judge went into the probabilities of the 
case and thought that it was hardly likely 
that P. W. No.3 a well-to-do person, could 
have borrowed articles for the small sum 
of Rs. 26, from persons like P. W. Nos. 4 and 
9 and kept the debt outstanding for such a 
length of time. There is one other matter 
which the learned Sessions Judge might 
have adverted to, namely that if as alleged 
in the endorsements on the summons and 
the notices, P. W. No. 3 was actually 
served with the notice of summons of the 
suit and the notice of the intended 
execution, P. W. No. 3 would not have 
kept quiet without satisfying the debt 
when he must have known that the failure 
to comply at any rate with the res 
quisition to - show cause why the 
decree should not be executed would 
entail attachment of his movable pro- 
perty without any further notice. Noth- 
ing has been alleged against P. Ws. Nos. 4 
and 5 as to why they should perjure them- 
selves. Mr. Jayarama Ayyar very strongly 
contends that P. Ws. Nos. 4 and 5 admitted 
in the witness-box that they were not quite 
intimate with the accused and if so, is it 
likely or probable that the accused would 
have thought of causing anentry to be 
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made in the names of those two persons as 
plaintiffs for the object he had in view? 
No doubt, this is an argument which 
deserves some consideration, but it cannot 
outweigh the weight of the overwhelming 
evidence agajust the accused. It might be 
that the accused thought that they might 
be got at and that there would be no diff- 
culty in persuading them to help him in 
his object; but the fact that itis not pos 
sible to understand why the accused hit 
upon these two persons as intending 
plaintifis is no reason to discredit the 
testimony of the prosecution. 

One other argument which has been 
advanced by Mr. Jayarama Ayyaris that 
ifthe accused had really intended to do 
harm to P. W. No. 3, would he have served 
the notice Ex. E and would itnot kave 
been more likely that he would have caused 
a similar return as in Ex. D-1 and got an 
attachment issused? It may bethat the 
accused never anticipated that P. W. No. 
3 would goand consult P. Ws. Nos, 4 and 
5 and he naturally thought that on receipt 
of the requisition, P. W. No.3 might seek 
his aid when he intended that he might 
have histurn of subjecting P. W.No.3 to 
some sort of disgrace, if he failed to comply 
with the decree. Another argument advanced 
by Mr. Jayarama Ayyar is that it is not 
likely that by the entries alleged, any 
injury could be caused to P. W. No. 3 
without the co-operation of P. Ws. Nos. 4 
and 5, because before any attachment of 
movable property could be effected, they 
should be pointed cut by the decree-holders, 
I do not think there is any difficulty so far 
as this is concerned. The application for 
execution need not be in writing. The 
accused can send scmebody purporting to 
be on behalf of the decree-holders to point 
out the properties which were intended to 
be attached. The question is not whether 
the accused will be able to accomplish the 
object, he had in view but whether he 
made the entriesin question with the 
intention to cause or knowing to be likely 
that he will thereby cause loss and injury, 
to P. W. No 3. Therecan be no doubt 
that the existence of such a decree would 
certainly cause loss or injury to P. W. No, 
3 in that either he will be obliged to pay 
the sum of Rs. 26 or his movable property 
is liable to be attached in execution of the 
said decree. Nodoubt,no detriment has 
been caused to P. W. No. 3 in this case 
and it is very likely that he could not have 
caused any, ifP. Ws. Nos.4 and5 were 
not willing to co-operate withhim and 
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their co-operation seems tobe very un- 
‘likely having regard to the evidence given 
by them during the course of the trial. 
But the fact that the accused conceived 
a foolish plan of injuring P. W. No 3 in 
retaliation of the disgrace inflicted upon 
him by his arrest,is no ground for əx- 
culpating him from the offence which he has 
committed. 

The question is what is the offence which 
the accused must be said to have com- 
mitted? Is he liable under both the 
ss. 218 and 219, Indian Penal Code? On 
the facts as found, there can be no question 
that the accused is liable under s. 218, 
Indian Penal Code. Butishe also liable 
under s. 219, Indian Penal Code? The 
gravamen of the charge against the accused 
is that he being avillage Oourt Judge 
charged with the preparation of the 
register of suits filed in his Court framed 
that register in a manner which he 
knew to be incorrect, namely by mak- 
ing an entry therein that a certain suit 
had been filed when in fact it was not so 
filed and also by making an entry of a 
judgment purported to have been pronounc- 
ed when it was in fact not pronounced. This 
will bring him directly within s.218 but 
in order torender him liable also under 
s. 219, it must be established that he made 
a report or pronounced an order, verdict 
or decision in a judicial proceeding 
which he knew to be contrary to law. 
The essence of the offence under that 
section is (1) that there must be a judicial] 
proceeding, that is, a proceeding, actually 
commenced and pending, wherein a party 
claims relief against another and invites 
the decision of the Court in regard thereto 
and not a fictitious one where there is 
no party litigating,-and (2) that there must 
be the making ofa real reportora real 
pronouncement of an order, verdict or 
decision. In this case there is no judicial 
proceeding at all; everything was a make- 
believe there is no making of a report nor 
a pronouncement of an order, Verdict, or 
decision except the making of an entry 
of such a pronouncement having been 
made when in fact if was notso made. 
The accused, therefore, in my opinion, 
cannot be convicted unders. 219, Indian 
Penal Code, and it was very fairly con- 
` ceded by the learned Publie Prosecutor that 
it is 80. 

The only question that remains is as 
regards the sentence. Mr, Jayarama Ayyar 
submitted that in view of the accused 
having been acquitted under s. 219, Indian 
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Penal Code and having regard to the 
circumstances adverted to by him, he would 
press fora lenient sentence. I heard the: 
learned Public Prosecutor and he put it to 
me that the infliction of a heavy fine having 
regard to all the circumstances of the case 
might satisfy the ends of justice and that an 
award ofa fine of Rs. 500 would be an 
adequate one. I may also note that the 
learned Sessions Judge was also inclined 
totakea lenient view in regard to the 
punishment. I, therefore, acquit the accused 
under s. 219, Indian Penal Oode, confirm 
the conviction under s. 218, Indian Penal 
Code and sentence him to pay a fine of 
Rs. 500; in default, to undergo six months’ 
simple imprisonment. Time 2 weeks for 
payment of the fine from the date of this 


order. I direct the bail bonds to be 
cancelled. 
N.-D. Order accordingly. 
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Burmese Buddhist Law--Divorce—Adultery, 


penalties for—Must be enforced by husband—Diso- 
lution of marriage by desertion—Allegation of 
adultery on part of wife—Her share in hnapazon 
property, if lost. , 
Burmese Buddhist Law recognizes that divorce is 
essentially a personal action and the penaities for 
adultery can be enforced only by the husband. 
When a marriage is dissolved by the desertion 
of the wife, she does not lose her interest in the 
joint property ofthe marriage, and, even if there 
is an allegation of adultery against the wife, the 
joint property must be divided on the footing that 
the marriage has become dissolved by desertion, 
unless the husband has proved the adultery in a 
suit for divorce brought by him. Consequently in 
such circumstances the wife does not forfeit her 
share inthe hnapazon property. S. A. 8. Chettyar 
Firm v. U Maung Gyi (2) and Maung Tokv. Mu 


Kin (3), dissented from, MaNyunv. Maung San 
Thein (1), Maung Yin Maung v. Ma So ( and 
Ma Me Hla v. Maung Po Thon (5), explained, 


Maung Po Nyun v. Ma Saw Tin (1), followed, 

8. C. A. against the decree of the Assistant 
District Court, Bassein, dated April 30, 1937. 

Messrs. U. E. Maung and U Tun Tin, for 
the Appellant, ° i 

Mr. Kale, for the Respondent. 

Dunkley, J. — The defendant-appellant 
was the wife of one U Khwe Ket, deceased. 
The plaintiff-respondent is the grandson 
and sole heir of U Khwe Ket. He sued for 
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a declaration of title to a holding of agri- 
cultural land. The facts found by the lower 
Courts, whose findings of facts are binding 
on us, are that this holding was acquired 
during the coverture of the appellant aad 
U Khwe Ket; that about 8 or 9 years ago 
the appellant left U Khwe Ket and has 
since then been cohabiting with another 
man named Maung San Baw; and that 3 
or 4 years after the appellant ran away 
with Maung San Baw, U Khwe Ket ‘died. 
Relying on the decision of a Full Bench of 
this Court in Ma Nyun v. Maung San Thein 
(D, the lower Courts rightly held that the 
marriage . between the appellant and U 
Khewe Ket became automatically dissolved 
at the end of one year after she left U 
Khwe Ket, and, relying on the case in 
S. A. S. Chettyar Firm v. U Maung Gyi (2), 
they have held further that the appellant 


forfeited all ber right in the hnapazon ` 


property of her marriage with U Khwe Ket 
on account of her adultery with Maung Ban 
Baw, and have given the respondent a 

“decree declaring his title to the whole of 
this holdingof land. Before us, on behalf 
of the appellant, it has been urged that the 
decision in S. A.S. Chettyar Firm v. U 
Maung Gyi (2), is an incorrect statement of 
the law in so far as it lays down that, where 
a marriage is dissolved on account of the 
wife’s desertion followed by her adultery, 

` she forfeits her share in the Anapazon 
property to her husband. It follows a 
decision of the Judicial Commissioner of 
Upper Burma in Maung Tok v. Ma Kin (3), 
where it was held that under Burmese 
Buddhist Law a wife who is unfaithful to 
her husband forfeits whatever rights she 
had although there may have been no 
formal divorce. The. case in Maung Yin 
Maung v. Ma So (4), another Upper Burma 
case, was also relied on in S. A. S. Chettyar 
Firm v. U Maung Gyi (2), but in my opinion, 
Maung Yin Maung v. Ma So (4), does not 
puppet such a wide interpretation of the 
aw. 

The principal texts of the Dhammathats 
relating tothe consequences of divorce on 
the ground of adultery are set out in the 
judgment in S. A. S.Chettyar Firm v.U 
Maung Gyi (2), and itis therefore unneces- 
sary for me to repeat them in this judg- 
ment. What the rules in the Dhammathata 


‘ GZ) 5R 537; 105 Ind. Cas, 399; A IR 1927 Rang 
ae emi = ere 
) 14 29; 163 Ind. Cas. 600; A I R 1936 A 
274; 9 R Ragg. 36. si j ai 
(8) (1892-96) 2 U BR 116, 
(4) (1897-01) 2 U B R 34, 
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really lay down is this, that if the wife is 
proved to be guilty of adultery, the husband 
shall have the right to divorce her and take 
the whole of the joint property of the 
marriage: vide Manygye, Book XII, s. 43, 
penultimate clause. This is the proposition 
laid down in Maung Yin Maung v. Ma So 
(4) and with this proposition I find myself 
in agreement. It seams tome that on the 
texts it cannot be denied that in a properly 
constituted action for divorce, where the 
cause of action is the adultery of the wife, 
the husband, if successful in establishing 
the adultery, has a right to a decree dec- 
claring him to be entitled to the whole of 
the hnapazon property. But the much 
wider contention, which, with all due res- 
pect, appears tome to be implicit in the 
judgment in S.A. S. Chettyar Firm v. U 
Maung Gyi (2), at p.330*, that because a 
woman leaves her husband and the 
matriage is dissolved at the end of one 
year on accvunt of her desertion and the 
husband thinks her to be guilty of adullery, 
he can take the whole of the joint property 
of the marriage, is a startling proposition 
it makes the 
husband the Judge in his own cause, and 
he cannot be permitted to decide that his 
wife has been guilty of a grave matrimonial 
fault and to enforce the consequences of 
that alleged fault of his own volition, The 
further proposition that when a husband 
has taken no steps in his lifetime to assert 
his rights in a Court of law, his heirs can 
be allowed after his death to make a claim 
before a Court to the whole of the joint 
property by bringing evidence of the wife's 
misconduct during her husband's lifetime, 
is even more startling. Burmese Buddhist 
‘Law recognizes that divorce is essentially a 
personal action and the penalties for adul- 
tery can be enforced only by the husband : 
eo U Gaung's Digest, Vol. 2, ss. 416 and 
54. 

With the greatest respect, in my opinion, 
the learned Judge in S. A. S. Chettyar Firm 
v. U Maung Gyt (2), misdirected himself by 
the use of the expression “automatic divor- 
ce’, occurring in his judgment. His actual 
conclusion was that in the caseof a divorce 
on account of the wife's adultery, the wife 
loses all her right in the hnapazoun property. 
I have no doubt as to the correctness of this 
proposition, but there was no divorce in the 
case which was before him. The expression 
“automatic divorce” is a contradiction in 
terms. Divorce is the legal dissolution of 
marriage by a Court or other competent 

*Pago of lf R.—[Ed,] ji : 
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body or according to form recognized in 
the country, nation or tribe. All that was 
decided in Ma Nyun v. Maung San Thein 
(1), was that on the expiry of a certain 
period afer desertion by one party the 
marriage is dissolved, 7. e. comes to an 
end; the material state between the parties 
ceases to exist. That is a very different 
thing from divorce. With great respect, I 
think that the matter was rightly. stated 
by Heald, J. in Ma Me Hla v. Maung Po 
Thon (5), the head-note of which case reads 
as follows : 

“There is no authority for the view that adultery 
on the part of the wife tspo facto pets an end to the 
marriage, 

Except when put to an end by mutual consent or 
as a result of desertion for a certain period, marriage 
subsists until it is dissolved by the Court and village 
elders are, it seems, not competent to effect divorce 
against the will of one of the parties, on proof of 
such misconduct as may be sufficient to satisfy them. 

If a divorce by mutual consent is proved, parti- 
tion of property must be on that basis, even if one 
of the parties had been guilty of misconduct.” 

In the present case, the husband not 
having brought an action for divorce 
against the appellant on account of her 


adultery, the marriage was brought to an . 


end by the appellant's desertion and not 
by her adultery, and therefore the rights of 
the appellant and her deceased husband's 
heirs to the joint property of the marriage 
must be decided in accordance with the 
law for the division of that property on the 
marriage becoming dissolved by desertion. 
In Ma Kin v. Maung Po Sin (6), a Bench of 
this Court, held that in the case of a divorce 
through desertion, the deserting party must 
forfeit all his or her interest in the property 
of the marriage, but it is clear that when 
the Bench pronounced their decision on 


August 8, 1927, they were unaware of the 


decision of their Lorhships of the Privy 
Council in Maung Po Nyun v. Ma Saw Tin 
(7), which was pronounced on July 26, 1927, 
and in view of this latter decision, the 
decision of the Bench of this Court cannot 
be considered to be a correct statement of 
the law. In Maung Po Nyun v. Ma Saw Tin 
(7) their Lordships held that the view that 
as the appellant had been guilty of 
desertion, the respondent was entitled to 
the whole of his property, was not supported 
by any text or authority, and they dissented 


(5) 7 R98; 117 Ind Cas. 253; AIR1929 Rang. 
196; Ind. Rul. (1929) Rang. 189. 
(6) 6 R 1; 109 Ind. Oas. 456;A IR 1928 Rang 
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(7) 5R 841; 106 Ind. Cas. 17; A IR 1927P O 
234; 54 IA 403; 460 L J408; 320W N 173; 39 
M LT 492; 6 Bur. LJ 231; 53M LJ 425;27L W 
531 (P 0). 
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from this view and confirmed the decree of 


“this Court dividing the property in accord- 


ance with justice, equity and good con- 
science, having regard to the general rules 
of Burmese Buddhist Law. 


The effect of the decision in Maung Po 
Nyun v. Ma Saw Tin (7), therefore is that 
when a marriage is dissolved by the deser- 
tion of the wife, she does not lose her 
interest in the joint property of the 
marriage, and, in my opinion, even if there- 
is an allegation of adultery against the 
wife, the joint property must be divided on 
the footing that the marriage has become 
dissolved by desertion, unless the husband 
has proved the adultery in a suit for divoree 
brought by him. Consequently, in the 
present case the appellant is entitled to a 
half share of the holding in question. The, 
judgments and decrees of both the lower 
Courts are, therefore, set aside, and instead 
thereof the plaintiff-regpondent will be 
granted a decree declaring his title toa 
half share of the holding of land in suit. 
As the plaintiff-respondent has been parbial- 
ly successful, each party will bear his (or 
her) own costs throughout. 

Mosely, J.—I agree. 


D. Appeal allowed, 


MADRAS HIGH COURT 
Criminal Revision Oase No. 715 of 1937 
Oriminal Revision Petition No. 670 of 1937 


and 
Criminal Revision Petition No. 1090 of 1937 
January 27, 1938 
Panpogune Rao, J. 
In re RAMASWAMIE GOUNDAN 
AND OTAERS—PETITIONERS 

Criminal Procedure Code (Act V of 1898), s. 215—- 
Quashing of committal—Grounds for—Hvidence Act 
Q of 1872), s. 30—Confession of accused, how far 
evidence against co-accused. 

Quashing the committal can only be on a point of 
law as is clear from s. 215 ofthe Oriminal Proce- 
dure.Oode. 

Confession made by accused is not evidence 
against other accused. Under s. 30o0f the Evidence 
Act, such confession can only be taken into consi- 
deration against other accused but that does not 
mean that the confession can take the place of evi- 
dence so far as the other accused are concerned. 

Or. R. Case and P. under ss. 435 and 139 of 
the Code of Orithinal Procedure, 1898, pray- 
ing the High Court to revise the order of the 
Court of the District Magistrate of Coimbatore, 
dated September 20, 1937, and madein Or R; 
U. No. 12 of 1937 to revise the order of the 
Court of the Sub-Magistrate of Berundurai 
in P.R. C. No. 6 of 1937. 
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Messrs. K. S. Jayarama Iyer and G. 

opalaswami, for the Petitioners. 

The Public Prosecutor, for the Crown. 

Order.—The first of these petitions is for 
quashing the committal of the 2nd accused in 
P. R. O. No. 6 of 1937 on the file of the Sub- 
Magistrate of Perundurai to the Sessions 
Court for trial. The revision petition isto set 
aside the order of the District Magistrate 
of Coimbatore which set aside the order of 
discharge made by the Sub-Magistrate in 
the same case in respect of the lst and 
4th to 6th accused and directed the com- 
mittal of these 4 accused to the Court of 
Session for trial along with accused Nos. 2 
and 3 who were committed by the Sub- 
Magistrate to the Sessicns. These two 
Petitions arise out of the same case, viz., a 
case of murder and of abduction also against 
6 persons, the first of whom is the Village 
Munsif of Sullipalayam; the second is his 
brother-in-law, the 3rd a village servant, the 
remaining .accused being the servants of 
the lst accused and belonging to the 
Ohuckla caste. The case for the prosecution 
is that the 3rd accused, actually took 
the deceased Kasthuri Asari, on June 
4, 1937, to the place where he was 
subsequently murdered by the remain- 
ing accused and that all the six accused 
took part in burying the dead body. Though 
the murder is saia to have taken place on 
June 4, no complaint was made even to 
the effect that the deceased was missing till 
June 15. Thereupon, investigation pro- 
ceeded rapidly and the dead body was dis- 
covered on June 20. ‘he3id accused who 
was known to have taken the deceased 
with him was questioned by the investigat- 
ing Officer and he is said to have made a 
confession and itis this confession that is 
mainly ielied upon by the prosecution I 
do not wish to say anything about ‘the 
quality of the evidence in” the case or 
its sufficiency. The committal of the 3rd 
accused for trial has not been objected to, 
and his trial must, in any case, proceed 
and I would guard myself against saying 
anything which might embarass the trial in 
Sessions Court. 

As regards the petition for quashing the 
commitial, quashing can only be cn a point 
of law as is clear from s. 215 of the Criminal 
Procedure Code, ‘Ihe grountis on which 
the committal of the second accused is 
sought to be quashed are: (1) that it is against 
law; (2) that it is not justified as the evidence 
against Lim is the same as that against the 
accused who were discharged by the Sub- 
Magistiate and (3) that the evidence of 
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P. W. No. 12 that he saw the 2nd accused on 


‘the night of June 4, apart from its impro- 


bability and the denial of P. W. No. 14 who 
accumpanied him that he saw anybody, does 
not carry the case of the prosecution any 
further and cannot amount to corroboration 
cf the statement of the 3rd accused. There 
is nothing to show that the order of the 
committal is against law in the sense that 
there was any error of law in the proceed- 
ings of the Magistrate beforecommittal. So 
far as the ground that the evidence against 
the second accused is the same as that 
against the other accused who have been 
discharged is concerned, it is not sustainable 
because there isthe evidence of P. W. No. 
12 available against the second accused which 
is not available against the other accused 
who were discharged. The question whether 
the other accused who were discharged 
were rightly discharged by the Sub- 
Magistrate cr were improperly discharg- 
ed arises for consideration in the Revision 
Petition. There is, in my opinion, no point 
of law strictly sc-called arising in this case 
which would justify the quashing of the com- 
mittal. It is perhaps necessary that I should 
say, asl am asked to doso by Mr, K. 8. 
Jayarama Iyer, that in my opinion the con- 
fession made by the 3rd accused is nct 
evidence against other accused under s. 30 
of the Evidence Act, such confession can 
only be taken into consideration against 
other accused but that does not mean that 
the confession can take the place of evidence 
so far as the other accused are concerned. 
ho doubt, if the confession of the 3rd accused 
isthe only material relied upon by the pro- 
secution against the 2nd accused, then a 
point of law would arise and the ccmmittal 
would have to be quashed. But that is not 
the case here. There is cther evidence and 
it is, therefore, not possible to say that the 
committal is liable to be quashed on a point 
oflaw. The petition for quashing the com- 
mittal is, therefore, dismissed. 

As regards the order of the District 
Magistrate, setting aside the order of the 
discharge so far as accused Nos. 1 and 4 to 6 
are concerned, and directing their committal 
to the Sessicns, the reasons given by tue 
District Magistrate for setting aside the 
crder of discharge and directing committal 
to the Sessions are neither sufficient nor 
satistactory. The learned District Magis- 
trate appears to have thought the case 
against allthese 4 accused was supported 
by exactly the same evidence as the case 
against the accused Nos. 2 and 3. So far as 
the 3rd accused is concerned, it is obvious)y 
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not £o, for, as against him, there is his own 
confession which can be regarded as equiva- 
lent to evidence against him. Bo far as the 
second accursed is concerned, as I have 
pointed out, there is the specific evidence 
of P. W. No. 12 against him which does 
not implicate the other 4 accused. The 
‘main reason given by the learned District 


Magistrate is that the Sub-Magistrate’s order | 


does not convince him that the case of accus- 


ed Nos. 1 and 4 to 6 is any different from that. 


of accused Nos. 2 and 3. This observation 
hardly appears to do justice to tke Sub- 
Magistrate who, in his order, has carefully 
marshalled the entire evidence, in the case, 
applied his mind to the details of it and given 
satisfactory reasons for distinguishing the 
case against accused Nos. 2and 3 from the 
case against the remaining 4 accused. In 
other words, this is a case in which the learn- 
ed Sub-Magistrate had done his duty satisfac- 
torily and his order should not have been in- 
terfered with except for gcod and sufficient 
reasons. Such reasons are not to be found 
in the case of the learned District Magistrate 
and Lam not myself able to find sufficient 
reasons from the record which would justify 
interference with the order of the Sub-Magis- 
trate. 

It, therefore, follows that the order of the 
Sub-Magistrate discharging accused Nos. 1 
and 4 106 must stand and that the order of 
the District Magistrate committing them to 
the Sessions for trial should be set aside. 

NB. Orcer accordingly. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 14(/62 of 1937 
June 27, 1938 
ALMOND, J. O. 

Firm KAHAN CHAND-GOBIND RAM, 
LAHORE, THROUGH L. KIDAR NATH, 
PROPRIETOR— DEOREB- HCLDER—APPELLANT 
versus 
Nawabzadi ROSHAN J AN—OBJEOTOR AND 
OTHERS—J UDGMENT-DEBTORS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 90, Proviso (N.-W. F. P.\—Ezecution against legat 
representatives of deceased judgment-debtor— Proper- 
ty attached— Notice under 0. XXI, r.66 on agent of 
widow—Agent making endorsement on notice of his 
inability to appear due to illness—Sale taking place 
—Objections by widow that property sold was given 
to her in lieu of dower—Fraud in conduct of sale 
alleged—Objection held one under O. XXI, r. 90— 
Proviso, held applied and sale could not be set aside 
Held, there was no material irregularity. 

Decree-holders tcok out an execution of their dec- 
ree, after the death of the judgment-debtor against 
his legal representatives. Amongst other property 
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which they attached in execution was the house in 
in suit. The agent of one of the widows of the 
judgment-debtor was served with a notice under 
O. XXI, r. 66, Civil Procedure Code. The notice 
was issued on June 8, and was for appearance, in 
Court on June 22, 1936. The agent endorsed this 
notice to the effect that he was lying: in hospital 
after an operation and was, therefore, unable ‘to 
attend the Court onthe date fixed. The sale took 
place on August 6, 1936, and on August 8, 1936, 
the widow put in objections to the sale of the 
property alleging that it was part of the property 
giveri to her in dower in lieu of Rs, 40,000, that 
the sale had been conducted fraudulently and that, 


- therefore, the sale should be set aside: i 


Held, that the widow's interests were affected by 
the sale andshe was entitled to make an objection 
under O. XXI, r. 90. But by the proviso added 
by N.-W. F. P., the sale could not be set aside. The 
objections now made by her could have been made 
before the sale was conducted, and the fact that 
her agent was lying ill in hospital was not a 
sufficient ground for the objection not being made 
before the sale. A period of over six weeks inter- 
vened between the date he was served and the date 
on which the sale took place, and it was obvious 
that he could have made arrangement for his re- 
presentation before the sale took place. Since there 
were not objections in time, it could not be held 
that there had been any material irregularity to 
publishing and conducting the sale Asmutunniesa 
Begam v. Ashruff Ali (1), distinguished. 

O. A. from the order of the Senior Sub- 


Judge, Abbottabad,dated August 6, 1937. 


Judgment.—The appellants Kahan 
Chand Gobindram held a decree against 
the late K. B. Ahmad Khan of Serai Saleh 
and after his death they instituted execu- 
tion proceedings making his representatives 
his three sons and two widows. Amongst 
other property which they attached in exe- 
cution is the house now in suit, The 
property was attached and on June 15, 1936, 
the agent of Musammat Roshan -Jan, one 
of the widows, was served with a notice 
under O. XXI, r. 66, Civil Procedure Code. 
The notice was issued on June 8, and was 
for appearance inQourt on June 22, 1936. 
The agent of Musammat Roshan Jan en- 
dorsed this notice to the effect that he was 
lying in hospital after an operation and 
was therefore unable to attend the Court 
on the date fixed. The sale took place 
on August 6, 1936, and on August8, 1936, 


- Musammat Roshan Jan put in objections to` 


the sale of the property alleging that it 
was part of the property given to her in 
dower in lieu of Rs. 40,000, that the sale 
had been conducted fraudulently and that 
therefore the sale should be set aside. 
Evidence was recorded on behalf of the 
objector. It consisted of two marginal 
witnesses to a registered dower deed in 
favour of the objector, the statement of a 
patwart relating to certain entries regard- 
ing the property in the revenue records 
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and the statement of the agent of the 
objector stating that he had been ill in 
hospital when he was served with a 
notice under O. XXI, r. 66, and that he 


_. had attended the Court two days after the. 


sale when he had.been allowed to do so 
by the Doctor. After recording this evi- 
`- dence the executing Judge dismissed the 
objection on the ground that it was an 
. objection made under O. XXI, r. 58, and 
~ therefore could not be made after the 
sale had taken place. ‘An appeal was pre- 
ferred by Musammat Roshan Jan in this 
» Court, and inthe appellate order of this 
- Court dated May 7, 1937, in Appeal No. 187 
of 1936, it was held that the objection had 
not been preferred under O. XXI, r. 58, as 
Musammat Roshan Jan, as one of the re- 
 presentatives of K. B. Ahmad Khan, was a 
party to the execution proceedings and 
therefore her objection must be decided 
under s. 47, Civil Procedure Code. The 
_ case was, therefore, remanded for decision on 
‘its merits. 
. On remand the question of whether the 
application fell under O. XXI, r. 90, was 
argued and the learned executing Judge 
held that that order was not applicable in 
view of a certain passage at p. 819 of 
“Mulla's Civil] Procedure Code which he 
quoted in full. He held that Musammat 
Roshan Jan held the property by para» 
‘ mount title created before the proceedings 
‘and that therefore she could not be 
‘ evicted from possession of the house by 
the decree-holders unless they satisfied her 
charge. He remarked, however, that the 
property could be resold subject’ to her 
‘charge and he formally allowed her ob- 
jection. It may be noted in this connec- 
tion that the objector’s case was not that 


she had a charge cn the property but that. 


the property had been conveyed to her in 
‘full ownership by the dower deed. Sec- 
tion 47 of the Code provides that all ques- 
tions arising between the parties toa suit 
in which the decree was passed or their re- 
presentatives and relating to the execution, 
discharge and satisfaction of the decree 
shall be: determined by the Court execut- 
ing the decree and not by a separate 


suit, and it has been held in the order of . mb 
<. in hospital was not asuificieat ground for 


this Court that Musammat Roshan Janis a 
representative of a party t8 the suit and 
therefore any question arising between her 
and the decree-holders must be decided 
in execution proceedings. Under O. XXI, 
from r.58 to r. 92 are included the modes 
in which an objection can be taken by 
Parties to the ‘proceedings -or by third 


177-63 & 64 
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parties to attachments and sales of immo- 
vable property. The objection of Musammat 
Roshan Jan is an objection to the sale. 
There are three modes in which an ob- 
jection to asale can be taken, They are 
contained in rr. 89, 90 and 91. The only 
possible rule applicable in the present 
case is r. 90 and it is provided in r. 92 that 
where no application is made under r. 89, 
r. 90 or r. 91 or where such application is 
made and disallowed, the Oourt shall 
make an order confirming the sale and 
thereupon the sale shall become absolute. 
It has been held by the Court below that 
the objection was not made under r. 90, 
and theretore in those circumstances the 
sale had to be confirmed and became 
absolute. Asa matter of fact, ib appears to 
me that the objection which was made by 
Musammat Roshan Jan was an objection 
under r. 90. Rule 90 reads as follows: 

“Where any immovable property has been sold in 
execution of a decres, the decree-holder or any person 
entitled to share ina rateable distribution of assets 
or whose interests are affected by the sale, may apply 
to the Court to set aside the sale on the ground of 
material irregularity or fraud in publishing or con- 
ducting it.” 

The passage in Mulla’s Civil Procedure 
Code on which the learned executing Judge 
relied is based on a judgment reported in 
Asmutunnissa Begam v. Ashruff Alt (1). 
The facts of that case are distingwsnable 
from those of the present case. In that 
case the person objecting underr. 90 was 
not a party to the proceedings witbin the 
meaning of s. 47 und a right was left to 
him to establish his paramount title by a 
separate suit. Suc. a suit between Musam- 
mat Roshan Jan and the decree holders 
would be barred inthe present case and 
therefore her interests were affected by the 
sale and she was entitled to prefer an 
objection under r. 90. A secund Proviso 
has, however, been added to r. 90 as in 
force in this province. It is to the following 


effect: 

“Provided further that no such sale be set aside on 
any ground which the applicant could have put for- 
ward before the sale was conducted,” 

Tt is clear that the objections now made 
by Musammat Roshan Jan could have 
been made before the sale was conducted, 
and the fact that her agent was lying ill 


the objection not being made before the 
sale. A period of over six weeks interven- 
ed between the date he was served and 
the date on which the sale took place, and 
it is obvious that he could have made 
arrangement for his representation before 
- (l) 15 O 488 (F B). - 
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the sale took place. The Proviso to r. 90 
therefore applies to the facts of the present 
case. Apart from that no evidence what- 
ever was produced by the objector to show 
that there bad been any material irregu- 
larity or fraud in publishing or conducting 
the sale. Had the objector appeared in 
answer tothe notice under O. XXI, r. 66 
and then taken objection that the property 
did not belong to the original judgment- 
debtor and the sale had been ordered in 
spite of that, there would undoubtedly 
have been ground for holding that there 
had been a material irregularity in pub- 
lishing the sale, but as the objector was 
not represented when the conditions of the 
sale were published, it cannot be said that 
there has been any material irregularity 
in publishing or conducting the sale. For 
these reasons I accept this appeal, set 
aside the order of the Court below dated 
August 6, 1937, and dismiss the objections 
of Musammat Roshan Jan. The appellants 
will have their costs against Musammat 
Roshan Jan, respondent No. 1, in both 
Courts. No other respondents have appeared 


and no orders as to their costs. Pleader's 
fee Rs. 50. 
D. Appeal allowed. 





SIND JUDICIAL, COMMISSIONER'S 
COURT 


First Civil Appeal No. 2 of 1935 
July 12, 1937 
Rurouanp, J. U. AND Lopo,A. J. O. 
HUSSAIN BAKSH IMAM. BAKSH AND 
OTHERS—APPELLANTS 
versus — 

MUHAMMAD MUSA MUHAMMAD 
TAYAB AND OTHERS—RESPONDENTS 

Court Fees Act (VII of 1870), 8.7 (iv) (c), 
Sch, II, Art. 17 (6)—Plaintiffs miner at time of 
compromise between adult members for partition— 
Preliminary decree on compromise—No partition by 
metes‘and bounds—Plaintiffs all along in joint 
possession—Plaintiffs' suit for declaration that pre- 
liminary decree was inoperative and for partition 
—Court-fee payable. 

In a suitfor partition of property, court-fee is to 
be determined golely on the consideration of the 
cause of action as stated in the plaint. A denial 
by the defendant that the plaintiff was not in joint 
possession at the date of suit does not alter the 
character of tbe suit. In such a case if the defend- 
ant is able to establish his defence that the plaint- 
iff was not in joint possession of the property 
which was the subject-matter of the suit, the 
plaintiff's cause of action as laid fails and his suit 
is liable to be dismissed unless he is permitted to 
amend the plaint and pay the additional court-fee. 
Manghanmal v. Tolaram (1) and Haji Yusif v. 
Ghulam Hussein Kassim (2), relied on, 

The plaintifs’ case was that during their minority 
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their brothers and sisters, who werè adults, entered 


into a collusive compromise with defendant who 
was their uncle, by which a much larger share of 
the property was to be given to defendant than what 
he was entitled to according to law, But they 
alleged that only a preliminary decres had been 
passed in that suit and no partition by metes and 
bounds had been elfected. They contended that 
they were in joint possession of the property and 
brought a suit praying for two reliefs: (1) for 28 
declaration thatthe previous compromise and the 
preliminary decree passed thereon were inoperative 
and not binding upon them, and (2) for partition 
of the property which was in their joint posses- 
sion according to law : 4 2 

Held, that as regards the first relief the suit 
fell under s. 7 (iv) (c), Court Fees Act. The second 
relief claimed by the plaintiffs for partition of the 
property, which was in their joint posseesion in 
accordance with the ordinary law applicable to the 
circumstances of the case, clearly fell under Art. 17 
16) of Sch. II. It was open to them to put such 
value as they though proper under 8. 7, cl. (iv) (c) 
Kirty Churn Mitter v. Aunath Nath Deb (3), relied 


on, ~ 7 
F.C. A. against the decree of the First 
Class Sub-Judge, Shikarpur, dated October 
12,1934. 
r Mr. ‘Dipchand Chandumal, for the Appel- 
ant. . ; 
Mr. Partabrai D. Punwani, Advocate- 
General, for the Crown. : 
Rupchand, J. C.—The only point 
with which we are at present con 
cerned is whether the suit falls within the 
purview of s. 7, cl. (iv) (c), Court Fees Act, 
and Art. 17 (c) of Sch. Il, of the Act or of 
s. 7, cl. (v) of that Act. Now, it is well 
settled thatin a suit for partition of pro- 
perty, court-fee is to be determined solely, 
on the consideration of the cause of action 
as stated in the plaint. A denial by the 
defendant thatthe plaintiff was not in joint 
possession at the date of suit does not alter 
the character of the suit. Manghanmal v. 
Tolaram (1) and Haji yusif v. Ghulam 
Hussain Kassim (2). In such a case if the 
defendant is able to establish his defence 
that the plaintiff was not in joint posses 
sion of the property which was the sub- 
ject-matter of the suit, the plaintiff's cause 
of action as laid fails and his suit 18 
liable to be dismissed unless he is permitted 
to amend the plaint and pay the additional 
court-fee. Inthe present case, the plaintiffs 
have alleged that they are in joint posses- 
sion of the property in suit. Their case 18 
that during their minority their brothers 
and sisters, who were adults, entered into 
a collusive compromise witn defendant 
No. 1, who is their uncle, by which a much 
larger share of the property was to be given 
to defendant No. 1 than what he was en- 


(d) 6S LR 72; 16 Ind. Cas. 773, 
(2)6 8 L R 74; 16 Ind. Oas. 771, 
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titled to according tolaw. But they say that 
only a preliminary decree has been passed 
in that suit and no partition by metes and 
bounds has upto’ now been effected. They 
contend thatthey are in joint possession 
of the property and have brought the 
present suit praying for two reliefs: (1) for 
a declaration that the previous compro- 
mise and the preliminary decree passed 
thereon are inoperative and not birding 
upon them, and (2) for partition of the 
property which is in their joint possession 
according to law. . 

Now so far asthe first part of their case 
is concerned, it isa suit for a declaration 
and at most for an additional prayer for 
conseyuential relief, flowing from such de- 
claration, namely thatthe contesting defen- 
dant be prohibited from asking the Court 
to give effect to the preliminary decree by 
effecting a partition by metes and bounds 
in accordance therewith. So far as that 
relief goes, the suit clearly falls under 
s. 7 (iv) (c). The second relief claimed by 
the plaintiffs for partition of the property, 
which is in their joint possession in 
accordance with the ordinary law applicable 
to the circumstances of the case, clearly 
falls under Art. 17 (6) of Sch. II. One of 
the earliest cases on the question of court- 
fee payable by a plaintiff seeking parti- 
tion of property whichis in joint posses- 
sionis Kirty Churn Mitter v Aunath Nath 
Deb (3). In that case Garth, C. J. has said: 

“If the plaintiff's suit had been to recover posses- 
sion of, or establish his title to, the share which 
he claims‘in the property, he must have paid an 
ad valorem stamp-fee upon the value of that share. 
But, as I understand, be is already in possession 
of his share, and all that he wants is, to obtain 
a partition, which is merely as explained by the 
learned Judgein Rajendro Loll Gossami v. Shama 
Churn Lahori (4), to “charge the form of his enjoy- 
ment” of the property, or, in other words, to obtain 
a divided, instead of an undivided share, It seems 
to meimpossible to say what will be the value to 
the plaintiff of this change in the nature of his pro- 
perty.... Itwasquite right, of course, for. the 
purpose of jurisdiction to be guided bythe value of 
the property in suit, but the amount of the stamp- 
fee is governed by a different principle.” 

These observations equally apply to the 
present case, and the plaintiff's contention 
that as they are in joint possession of the 
property in suit itis open to them to put 
such value as they think proper under s. 7, 
cl. (tv) (c) must be upheld. This appeal is, 
therefore, allowed. It is held that the 
court-fee paid on the plaint is a proper 
court-fee. The learned trial Judge is direct- 
ed totake the suit back on his file and 


(3) 8 © 757; 11 OL R 95. 
(4) 50 188;4 OL R 418. 
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‘dispose of it according to law. This order 
is, however, without prejudice to the trial 
Court going into the question whether or not 
the plaintiffs were in joint possession of the 
property at the date of the suit or not. As 
the respondents have not appeared, costs 
will be costs in the cause. 
D. Appeal allowed. 


BOMBAY HIGH COURT 
Second Civil Appeal No. 281 of 1934 
November 26, 1937 
Bravumont, O. J. AND Wassoopew, J. 
GOPAL SATTU TIPPE—DEFENDANT 
— APPELLANT 
versus 
DNYANU MARUTI KHADE— 
PLAINTIFE—RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 41—T rans- 
fer by defendant pendente lite — Decree, if can be 
enforced against transferee in execution—Limitation 
Act (IX of 1908), Sch. I, Arts. 181, 182—Deerce for 
possession on payment of certain amount on future 
date—Article applicable—Starting point. wis: 

The transferee of the defendant pendente lite is a 
representative of the defendant, and that being so, 
the decree must be enforced against him in execution 
andnot by a separate suit. Parmeshari Din v. 
Ram Charan (4), relied on. : 

Where there isa decree for possession on the pay- 
ment of a sumon a future date, the provisions of 
Art, 182, Limitation Act can have no applica- 
tion. Article 181 is the Article applicable to sucha 
case, and limitationruns from the time when the right 
to apply accrues. The decree-holder’s right to en- 
force the decree arises when the sum is payable. The 
execution of most decrees necessitates the possession 
of a certain amount of money, and it is impossible to 
say that a decree is not executable because the 
plaintiff had not got the money necessary to enabie 
him to execute it. Shyam Lal v. Sohan Lai (5), relied 


on. 4 

Mr. K. G. Datar, for the Appellant. 

Mr. B. D. Belvi, for the Respondent. 

Beaumont, ©. J—This is a second 
appeal from a decision of the District Judge 
of Belgaum. ‘Tne material facts are that one 
Bayabai was the owner of the suit property 
as the widow of her husband, and she 
surrendered to her daughters, who were 
the reversioners, and the suit property 
came into the ownership of one of the 
daughters, who died leaving a daughter, 
who succeeded to the property. That 
daughter died leaving a husband named 
Govind, who became entitled to the pro- 
perty as her heir. Gobind sold the suit 
property to the plaintiff. The plaintiff 
found that Bayabai was still in possession, 
and he sued Bayabai for possession, and on 
September 30, 1925, there was a compromise 
decree in the suit. Under that decree the 
plaintiff was to pay to Bayabai Rs. 350 by 
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January 1926, andif not paid the amount 
was to carry interest at the rate of six 
per cent. per annum, and on payment of 
that sum the plaintiff was to get possession 
of the suit property. So that his right to 
possession was conditional on his paying 
the sum of Rs. 350 provided in the order. 
It appears that pending the suit, namely 
on March 10, 1924, Bayabai sold the pro- 
perty to the present defendant. He being 
a purchaser pendente lite, acquired no rights 
in the property as against the plaintiff. 
That is clear from s. 52, Transfer of 
Property Act. On July 8, 1930, the plaintiff 
filed this suit against the defendant asking 
for possession. He does not, I gather, dis- 
pute that he is bound to pay the Rs. 350 and 
interest as a condition of obtaining posses- 
sion, 

The trial Court dismissed the plaintiff's 
suit où the ground that the suit did not 
lie against the defendant, The plaintiff 
was in -effect suing to enforce the com- 
promise decree, and he ought to have 
proceeded by way of execution of that decree 
and notin an independent suit. In other 
words the learned Judge held that the case 
fell within s. 47, Civil Procedure Code. In 
appeal the District Judge reversed the 
decision of the trial Court, and decreed the 
Plaintiff's suit subject to the plaintiff paying 
the defendant the sum of Rs. 350. The 
learned District Judge relied on a decision 
of this Court „Basappa Budappa v. 
Bhimangowda .Shiddangowda (1) which 
undoubtedly is in-point: -The head-note in 
that case is: > `’ is í 

“An alienee pendente Lite is bound by the result of 
the suit although he is not a party to it. A separate 


suit can lie against such an alience to recover posses- 
sion of the property.” 

Fawcett, J. in giving the judgment of the 
Oourt says this (p. 212*) : 

“To treat defendants Nos. 1 and 2 as ‘representa- 
tives’ of Basangowda under s. 47, Oivil Procedure 
Oode, directly affects this right of suit, and in my 
opinion the transfer cannot be recognized by the 
Oourt as giving them any right to be regarded as 
‘representatives’ for the purpose of attacking plaint- 
iff's right to sue. There is no authority cited for 
the proposition that transferees pendente lite, are 
‘representatives’ within the meaning of s, 47 except 
Madho Das v, Ramji Patak (2) and Sheo Narain 
v. Chunni Lal (3). The decision in the latter case 
explains the remarks in the former case, and the 
judgment limits the decision to regarding the 
transferee as a representative of the alienor only 
(p. (246T) “in the sense that, being bound by the 


(1) 52 B 208; 108 Ind. Cas. 17; A I R 1928 Bom, 65; 
30 Bom. L R 102; IL T40 Bom 96. 

(2) 16 A 266; A W N 1894, 84. 

(3) 22 A 243;'A W N 1900, 51. 

*Page of 52 B.—[ Ha. 

{Page of 22 A.—[Hd. 
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decree afterwards passed, he is. competent under 
8. 241 (Now s. 47) of the Code, to raise inthe execu- 
tion of that decree any of the questions mentioned 
in that section.” (See Sheo Narain v. Chunni Lal 
(3). That isa very different thing to holding that 
in all casesa transferee pendente lite is a ‘repre- 
sentative’ of his transferor under s. 47, It merely 
holds that the transferee can himself move the 
executing Court and may raise objections to the 
execution of the decree, if he thinks fit.” 

The learned District Judge was, no doubt, 
quite rightin following that case but Mr. 
Datar for the appellant has referred us toa 
recent decision of the Privy Oouncil 
Parmeshari Din v. Ram Charan (4). 
Unfortunately that case was not argued 
on behalf of the respondent, and the 
Indian cases, of which Basappa Budappa 
v. Bhimangowda Shiddangowda (1) is one, 
were not cited to the Board, and, therefore, 
we have not the advantage of having their 
Lordships’ opinion upon the correctness of 
those decisions. The case with which the 
Board was dealing was one in which there 
was a decree in favour of the plaintiff, the 
suit property having been transferred 
pendente lite, and the Court held that the 
transferee must be treated as the repre- 
sentative in interest of the defendant, and 
as such was bound by the result of the 
decree, and the decree could be executed 
against him alshough he was not a party to 
it. Mr. Belvi for the respondent has argued 
that the decision must be limited to the 
facts with which the Board were- dealing, 
as no doubt it must, and all that-they 
decided was that the plaintiff was ‘entitled 
to také-advantage .of the provibions of 
s. 47, Oivil Procedure Code, as against 
the transferee of the defendant pendente 
lite. But the decision did not hold 
that the transferee was entitled to inaist 
that the plaintiff should proceed against 
him in execution and not by an independ- 
ent suit. Mr. Belvi contends that 6. 47 
was really passed for the benefit of the 
decree-holder, and that it is one thing to 
say that he may take advaniage of the 
section for the purpose of enforcing the 
decree against the transferee pendente lite, 
and quite another to say that the transferee 
pendente lite may insist upon the plaintiff 
proceeding against him in execution. In 
my opinion, however, it is impossible to 
draw that distinction having regard to the 
language @f s. 47, Civil Procedure Code. 
Section 47, so far as material, provides that: 


(4) 32 Bom. L R 1019; 169 Ind. Oas. 657, AT R 1937 
P O 260; 31 S L R 452; 10 RP O53; 3 BR 733; 46L 
W 198; 19370 W N 708; 41 C W N 1130; 18 P LT 615; 
1937 O L R409; (1937) 2 M LJ 359; 1937 A L R 643; 
(2987) A L J 1376. 
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“All questions arising between the parties to the 
_ Suit in which.the decree was passed or their 
representatives shall be determined by the Court 
executing the decree and not by a separate suit." | 


_ H it once be conceded, as in my opinion 
in view of the Privy Council decision it 
must be conceded, that for the purpose of 
enforcing the decree against him the trans- 
feree pendente lite from the defendant is 
the representative of the defendant, then it 
seems to me that the language of the Code 
makes it perfectly plain that the decree 
must be enforced against that representa- 
tive in execution and not by a separate suit. 
There is no scépe in the language of the 
section for saying that a person maybe a 
Tepresentative of a party for one purpose 
and not for another purpose. In my judg- 
ment, therefore, having regard to the deci- 
sion of the Privy Council, we must hold 
that the transferee of the defendant pend- 
ente lite is arepresentative of the defend- 
ant, and that being so, that the decree 
must be enforced against him in execution 
and not by a separate suit. 


The question then arises whether under 
sub-s, (2), s. 47 we can treat this suit as 
an application in execution. That sub-sec- 
tion provides that the Court may, subject 
to any objection as to limitation or juris- 
diction, treat a proceeding under the section 
asa suit or a suit as a proceeding, and may, 
if necessary, order payment of any addi- 
tional court-fees. We should be very ready 
to treat this suit as an application if we 
have jurisdiction to doso. But the objec- 
tion is taken that if we treat this suit as an 
application, the application is barred by 
limitation. Article 182, Limitation Act, 
provides that for the execution of a decree 
or order of any Civil Court the time is to 
be three years from the date of the decree 
or order, and then various alternative dates 
are given in the case of different forms of 
decrees. None of those alternatives apply 
to the present case, which is a case of a 
decree upon a condition. Where you have 
as here a decres for possession on the pay- 
ment of a sumon a future date, I do not 
think that the provisions of Art. 182 can 
have any application. It seems to me im- 
possible to say that the date of the decree 
is the starting point of time, “because the 
future date on which the decree is to be- 
come executable may be more than three 
years from the date of the decree. I there- 
fore think that Art. 181 is the Article ap- 
plicable to such a case and it was so held 
by the Allahabad High Court in Shyam 
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Lal v. Sohan Lal (5). Under Art. 181,, 
limitation runs from the time when the 
right to apply accrues. It is argued here 
that the right to apply for execution of this 
decree did not arise until the sum of 
Rs. 350 with requisite interest was paid or 
tendered, and inasmuch as the sum has 
not been paid up to the present time or 
tendered, it is said that limitation has not 
But in my opinion it 
is impossible to adopt that view, though I 
should have been glad to do so if I felt 
justifed. It seems to me that the plaint- 
iff's right to enforce the decree arose prob- 
ably on the day of the decree, because 
there was nothing in the decree to prevent 
him paying the Rs. 350 at once. But at 
any rate it arose in January 1926 when 
the sum was payable, and he had an abso- 
lute right to enforce the decree on payment 
of the amount. The execution of most 
decrees necessitates the possession of a 
certain amount of money, and it is impos- 
sible to say that a decree is not executable 
because the plaintiff has not got the money 
necessary to enable him to execute if, 
I think we are bound to hold that this 
decree could have been executed by the 
plaintiff at the latest in January 1926 and 
asthe suit was not filed until July 1930, 
an application in execution would have been 
out of time. That being so, we cannot treat 
this suit as an application. In my opinion 
therefore the appeal must be allowed with 
costs throughout. 
Wassoodew, J.—I agree. 


s. Appeal allowed. 


(5) A I R1928 All. 3; 108 Ind. Oas. 255; 50 A 290; 25 
A L J777; I LT 40 All 33. 





RANGOON HIGH COURT 
First Civil Appeal No. 114 of 1937 
January 4, 1938 
MOSELY AND DUNKLEY, JJ- 

OON CHAN THWIN AND ANTAER— 
APPELLANTS 
VETSUS 

KHOO ZUN NEE AND ANOTHER— 
RESPONDENTS. 

Chinese Buddhist Law — Succession — Hstate of 
deceased Chinese Buddhist in Burma — Son excludes 
daughter — Administration — Suit for — Plaintiff 
claiming lessshare than actually due—Court, whether 
can award in judgment his proper share—Civil Pro- 
cedure Gode (Act V of 1908), 0. XXVI, r. 15—Com- 
miastoner's costs, if canbe made part of decree. 

The succession to the estate of a Chinese Buddhist 
is governed by the Chinese Customary Law. Under 
this law the son is entitled to the whole of the 


.deceased’s estate to the exclusion of his sistey, 
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“Tan Ma Shwe Zin v. Tan Ma Ngwe Zin (2), fol- 
lowed. 

Ina suit for the administration of the estate the 
parties are entitled to obtain the shares of the estate 
to which they are entitled under the law, and the fact 
that the plaintif may in his plaint have claimed a 
less share than what is actually due to him does not 
prevent his proper share being awarded to him in 
the judgment. 

The Commissioner is not a party to the suit, and 
an order directing one of the parties to pay a certain 
sum tothe Commissioner cannot be made a part of the 
decree. Ifatthe endof an enquiry thereis money 
due to the Commissioner then that is due to the non- 
observance of the provisions of the Oivil Procedure 
Oode, (O. XXVI, r. 15) by theCourt and the failure of 
the Commissioner to look after his own interest. [p. 
503, col. 2.] y P 

F.C. A. against the decree of the District 
Court, Tavoy, dated April 24, 1937, 

Mr. E. Hay,for the Appellants. 

Messrs. Kyaw Din and C.C. Khoo, for 


the Respondents. 


Dunkley, J.—This appeal arises out of 
Civil Regular Suit No. 5 of 1931 of the 
District Court of Tavoy which was a suit 
for the administration of the estate of one 
Ma Sein Daing, a Chinese Buddhist of 
Tavoy, who died on September 16, 1928. 
The plaint was filed on July 22, 1931, and 
there has already been one appeal to this 
Court, and the final judgment was delivered 
on Apri] 24, 1937, after a prolonged en- 
quiry before a Commissioner, and in the 
result it is found that the parties have 
been litigating for nearly six years at very 
considerable expense about nothing at all. 
Plaintifi-appellant No. 1 is the son and 
elder child of Ma Sein Daing, and plain- 
tiff-appellant No. 2 is his wife. Defen- 
dant-respondent No. 2 is the daughter of 
Ma Sein Daing, and defendant-respondent 
No. 1 is her husband, and he was ap- 
parently managing all Ma Sein Daing's 
affairs for some years before her death. 
The plaint set out that Ma Sein Daing 
died possessed of considerable property, both 
movable and immovable, and that the 
whole of this property was in the hands 
of the defendants. It further alleged thatin 
the year 1926 Ma Sein Daing transferred the 
whole of her immovable property to defen- 
dant-respondent No. 2, and this transfer 
was attacked on the ground that it was 
fraudulent and without consideration and 
was made while Ma Sein Daing was of 
unsound mind and was executed by her 
through the coercion and undue infiuence 
of the defendants-respondents. The writ- 
ten statement alleged categorically that Ma 
Sein Daing had left no estate to be ad- 
ministered. The respondents set up that 
the transfer to respondent No. 2 of 1926 
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was a sale for good consideration, and 
they denied the allegations of Ma Sein 
Daing’s unsoundness of mind and coercion 
or undue infiuence by them. They denied 
that any movable property had been left 
in their possession : and, in the alternative, 
they pleaded that certain movable pro- 
perty had been left in the possession of 
the appellants because certain articles of 
jewellery had been borrowed by appellant 
No. 2 from Ma Sein Daing in February 
1926, and had never been returned by her, 

Plaintiff-appellant No. 1 claimed a half 
share in the estate of Ma Sein Daing. At 
that time the authority on this question was 
Phan Tiyok v. Lim Kyin Kauk (1), in 
which it was held that the law applicable 
to the estate of a Chinese Buddhist in 
Burma was the Succession Act, or the 
principles embodied in that Act as being 
in accordance with justice, equity and 
good conscience. This decision was 
promulgated on January 7, 1930, but, before 
judgment in this suit was passed, the judg- 
ment in Tan Ma Shwe Zin v. Tan Ma 
Ngwe Zin (2) had been delivered on 
January 14, 1932, and by this judgment the 
law as it was understood prior to Phan 
Tiyok v. Lim Kyin Kauk (1) was re-affirmed, 
namely that the succession to the estate of 
a Chinese Buddhist is governed by the 
Chinese Customary Law. It is common 
ground that under this law plaintiff-appel- 
lant No. 1 is entitled to the whole of Ma 
Sein Daing’s estate to the exclusion of 
his sister. In the long contest before the 
Commissioner, and subsequently in the 
arguments before tbe learned District 
Judge, the main dispute centred round the 
validity of the transfer of the immovable 
property by Ma Sein Daing to respondent 
No. 2, and there was a minor contest 
regarding the jewellery which came into 
the possession of the plaintiffs in 1926. 
The decision of the District Court was 
that the transfer of the immovable pro- 
perty by Ma Sein Daing to respondent 
No. 2 was a valid transfer, either as a 
sale or as a gift, but that the articles of 
jewellery which came into the possession 
of the plaintiffs in 1926 were only lent to 
them by Ma Sein Daing, and, therefore, 
formed part of Ma Sein Daing’s estate at 
the time of het death—In fact, the conclu- 
sion of the learned District Judge was that 
Ma Sein Daing's estate consisted only of 


D 8R 57;124 Ind. Cas. 849; A IR 1930 Rang. 81; 
Ind. Rul. (1930) Rang. 209 (F B). : 

(2)10 R 97; 137 Ind. Cas. 211; A I R 1932 Rang. 59; 
Ind. Rul. (1932) Rang, 97. 
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five articles of jewellery to the gross value 
of Rs. 19,900, the net value of the estate, 
after deducting the debts and funeral 
expenses, being held to be Rs. 13,014-13-0. 
The decision of the learned District Judge 
regarding the validity of the transfer of 
the immovable property has not .been 
attacked in this appeal, and it is admitted 
that in view of the evidence given by 
Mr. L.H. Wellington, an Advocate of this 
Court; before the Commissioner, the trans- 
fer must be held to be valid, either as a 
sale or asa gift. Mr. Wellington drew up 
the deed and saw it executed by Ma Sein 
Daing. This property, therefore, does not 
form part of Ma Sein Daing's estate. 

As regards the jewellery, the contest was 
really purposelees. As I have said, under 
the law as it apparently stood when the 
plaint was filed, the appellant was entitled 
only to a half share of the estate, and 
framed his plaint accordingly, but under 
the law as it has stood since the beginning 
of 1932 he is entitled tothe whole of the 
estate. 
accordingly, and, if necessary, we should 
give him permission to amend it now. But 
amendment of the plaint is unnecessary, 
because the suit is a suit for the administra- 
tion of the estate and in such a suit the 
parties are entitled to obtain the shares of 
the estate to which they are entitled under 
the law, and the fact that the plaintiff may 
in his plaint have claimed a less share than 
is actually due to him does not prevent his 
proper share being awarded to him in the 
judgment. Consequently, the decree of the 
District Court is wrong in so far as it states 
- that plaintiff No. 1 and repondent No. 2 are 
entitled to a half share each in the estate. 
The decree must be varied by declaring 
that plaintifi-appellant No. 1 is entitled to 
the whole of the estate. The result, there- 
fore, is that whether this jewellery, which 
has been found to comprise the whole estate, 
was given to the plaintiffs as they assert, 
or was merely lent to them as the respon- 
dents have pleaded in the alternative, the 
plaintiffs are in either case entitled to it. 
The practical effect of this result is that 
the averment of the respondentsin their 
written statement, to the effect that Ma 
Sein Daing did not lease any estate to 
administer, is correct. Hente, the whole 
of this litigation undertaken by the plain- 
tiffs was unnecessary. The result of this 
appeal, therefore, is that cl. 4 of the 
decree of the District Court is varied by 
declaring that plaintiff-appellant No. 1 is 
entitled to the whole estate. 
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It has been contended on behalf of the 
appellants that as they have been success- 
ful in regard to the jewellery, although 
they have been unsuccessful in regard to 
the immovable property, they should not 
be made to pay the costs of the litigation ; 
but this is a contention which cannot be 
accepted, for the reason that their plaint 
was silent about this jewellery aud its exist- 
ence was brought to the notice of the 
Court by the defendants-respondents, and 
it has been found that this jewellery did 
form part of Ma Sein Daing's estate. But 
this was only an alternative pleading by 
the defendants-respondents, who pleaded 
first that there was no estate left to be 
administered, and if the appellants had 
accepted this contention, the litigation 
would have been unnecessary. The plain- 
tiffseappellants have been responsible for 
the litigation, and they must pay the costs 
of the defendants-respondents in the original 
suit. As regards this appeal, the plaintiffs- 
appellants have been in part successful 
and, therefore, the parties must each pay 
their own costs of the appeal. 

There is one other matter, however, 
arising out of the decree of the District 
Court, and that is that portion of the 
decree which orders that the plaintiffs 
shall pay a sumof Rs. 1,396 as costs to 
the Commissioner. The Oommissioner is not 
a party tothe suit, and an order directing 
one of the parties to pay a certain sum to 
the Commissioner cannot be madea part 
of the decree. If at the end of an enquiry 
there is money due to the Commissioner, 
then that is due to the non-observance of 
the provisions of the Civil Procedure Oode 
by the Court and the failure of the Oom- 
missioner to look after his own interests. 
Rule 15 of O. XXVI, Civil Procedure 
Oode, lays down that before issuing any 
Commission, the Court may order such sum 
as it thinks reasonable for the expenses 
of the Commission to be, within a time to be 
fixed, paid into Court by the party at whose 
instance or for whose benefit the Commis- 
sion is issued. The Commission in the 
present case was issued forthe benefit of 
both parties, and, therefore, the parties 
ought to have been ordered to deposit the 
expenses of the Commission in equal shares 
before the Commissioner began his enquiry. 


‘This is specifically laid down in para. 289 


of the Burma Courts Manual, which says 
that a Commission for any purpose should 
in no circumstances be issued until the 
party at whose instance the Commission is 
issued has deposited with the Bailiff a sum 
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sufficient to cover the expenses of the 
Ccmmission. It was the duty of the Commis- 
sioner in his own interest, to draw the 
attention of the Court to these ‘rules, and 
to request that the parties be ordered to 
deposit from time to time sums sufficient to 
cover the expenses which were likely to be 
incurred in the enquiry before him, The 
original order for the appointment of a 
Commissioner was made on March 5, 1922, 
and the learned District Judge then de- 
cided that the Commissioner's fee should be 
fixed at Rs. 300, to be paid in equal shares 
by the parties, This sum of Rs. 360 was 
duly deposited. 

Subsequently, however, after an appeal 
to this Court, the learned District Judge, 
on Abril 24, 1933, passed a fresh order 
directing that the fees of the Commissioner 
should be in accordance with the prescrib- 
ed scale, After that order had been passed, 
the Commissioner, during the course of his 
enquiry, apparently received some sums, 
not specified, from the respondents, but 
received nothing from the appellants. After 
the judgment of the District Court had 
been delivered, the Commissioner presented 
his bill, which amounted to Rs. 5,117. 
The learned District Judge taxed this bill 
and reduced it to a sum of Rs. 1,696. This 
is a reasonable amount. The amount which 
has been entered in the decree is appa- 
rently this amount less the sum of Rs. 300 
which was deposited by the parties in 1932, 
and as part of the decree the plaintiffs- 
appellants have been ordered to pay a sum 
of Rs. 1,396 to the Commissioner, and in the 
tabulated costs of the suit a Commissioner's 
fee of Ra. 150 has been shown on each 
side. No allowance appears to have been 
made in regard to the further sums which 
the Commissioner admits that he has 
received from the defendants-respondents. 
This is a wrong method of dealing with 
the matter. As Ihave said, a party cannot 
be ordered to make a payment to the 
Commissioner as part of the decree; a sum 
sufficient to cover the Commissioner's ex- 
penses ought to have been deposited in 
Court before the Commissicn was under- 
taken. The correct method of dealing with 
the matter is to divide this sum of Rs. 1,696 
jnto two parts, and to show one-half, that 
is, Rs. 848, under the costs of the plaintiffs 
and one-half under the costs of the defen- 
dants in the tabulated costs of the suit, 
and to calculate the costs accordingly, and 
then to direct the plaintiffs, in the decree 
to pay the whole of such calculated costs 
to the defendants. It will then be left to 
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the Commissioner to recover the sum of 
Rs. 848 from each party, credit being given 
to each party for payments already made to 
the Oommissioner. The Commissioner 
should be ordered to state how much he 
has received from each party, and when 
each party agrees as to the amount still 
remaining due by him, the Court should 
pass an order that the balances remaining 
due shall be paid by each party res- 
pectively to the Commissioner. I express 
no opinion as to whether the Commissioner 
will be able to execute that order as a 
decree, or whether he must be left to any. 
other remedy which may be open to him. 
He has placed himself in his present 
position by his failure to see that the neces- 
sary sums to recover his expenses were de- 
pesited befors the Commission was under- 
taken in the manner required by the rules. 
Mosely, J.—I agree. 


D. Order accordingly. 
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Execution Darkhast No. 898 of 1935 
May 17, 1938 


Logo, J. 
KARACHI URBAN CO-OPERATIVE 
BANK, Lro.—J upauentT- CREDITOR 


vETSUS f 
MAHOMEDSHAH SAIDULLAH— 
J UDGMENT- DEBTOR 

Civil Procedure Code (Second Amendment Act IX 
of 1937), s.8—Word “ suit "in 8.3, scope of— 
Applicability to execution proceedings resulting on 
award, h , 

Tt was not the intention of the Legislature that 
the word ‘suit? ins. 3 of the Oivil Procedure Oode 
(Second) Amending Act should necessarily be con- 
fined to a proceeding which is initiated by the 
presentation of a plaint. The word ‘suit should 
not, in this section, be used in any restricted sense, 
The word is also applicable to execution proceed- 
ings resulting on an award. Abdul Gant Sumar v. 
Reception Committee of the 48th Indian National 
Congress (1) and Lokumat v. Dilsher (2), relied on. 

Mr. Jamaitrai Lal Chand, for the Judg- 
mentecreditor. 

Mr. A. P. Fonseca, for the Judgment- 
debtor. h ; ; 

Order.—The judgment-creditors in thie 
matter held an award against several 
persons, inter alia, Mahomedshah Saidullab. 
In November 1935 they applied to this 
Court to enforce the award in execution. 
In respect of Mahomedshah - Saidullah they 
prayed for attachment of his salary in the 
hands of the Karachi Municipality. The 
application for execution was granted and 
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the salary of Mahomedshah was attached; 
and in consequence of the attachment a sum 
of Rs. 60 was being paid into this Court 
for the benefit of the judgment-creditors. 
Later, on September 15, 1936, Mahomed- 
shah Saidullah arrived at an arrangement 
or settlement with the judgment-creditors 
under which it was agreed that Rs. 30 and 
not Rs. 60 a month should be attached 
and remitted to this Court under attach- 
ment Mahomedshah has now filed an 
application purporting to be under ss. 47, 
151 andO. XXI, r. 40, O. XXI, r. 58, read 
with s. 141, Civil Procedure Code, the sub- 
stantial part of which reads as follows: 

“According to law salary of Rs. 100 cannot be 
attached after June 1, 1937. Asthere is an award 
decree passed in this case and is not a suit, it is 
prayed that the Court will be pleased to raise the 
attachment on the salary of the opponent.” 

Subssection 1 of s. 60, Oivil Procedure 
Code, kas been amended by Act IX of 1937. 
The salary of Mahomedshah is Rs. 100 per 
month and ifthe amendment referred to 
above is applicable to the applicant's case, 
no part of his salary is liable to attachment. 
Section 3 of the Amending Act, however, 
reads as follows: 

“The amendments made by s. 2 shall not have 
effect in respect of any proceedings arising out of 
any suit instituted before June 1, 1937." 


It is contended for the applicant that 
the restriction in s. 3 does not apply in 
the present case because these execution 
proceedings do not arise out of any suit 
instituted before June 1, 1937, but out of 
proceedings under the Arbitration Act and 
an award thereunder. The application is 
opposed by the learned Advocate jor the 
judgment-creditors who has in his turn 
raised two points: (1) that it is not open to 
the applicant to raise the contention that 
he has raised, because of the adjustment 
arrived at between the judgment-creditors 
and the applicant in September 1936: 
secondly, that the applicant's remedy if 
any, is by a suit and not by such an appli- 
. cation as he has made. Now the argument 
for the learned Advocate for the applicant 
- is that the words ‘suit instituted’ in s. 3 
of the Amending Act must be strictly con- 
strued and that the restriction contained in 
the section must be confined in its applica- 
tion to suits and not to other proceedings. 
He has, however, been unable te satisfy me 
that there is any reason whatever why the 
Legislature should ins. 3 of the Amending 
Act have made a distinetion between exe- 
cution proceedings arising out of a suit and 
execution proceedings resulting upon an 
award. Why ‘in respect of the latter s. 2 
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of the Amending Act should have applica- 
tion, when it has no application in respect 
of proceedings arising out of a suit. It 
would appear, therefore, that the Legislature 
never intended that the word “suit” should 
in this section be used in any restricted 
sense. In Abdul Gani Sumar v. Reception 
Committee of the 48th Indian National 
Congress (1) it was held that the provisions 
of O. L, r. 8, apply to a petition for setting 
aside an award under s. 14, Arbitration 
Act. In Lokumal v. Dilsher (2) it was held 
that the expression ‘suit’ in s. 16, Pro- 
vincial Small Cause Courts Act, was wide 
enough to include in its ambit an applica- 
tion under para. 20, Sch. II, Civil Procedure 
Code, which is not a suit but is required to 
be registered as a suit. I do not think 
therefore that it was the intention of the 
Legislature that the word ‘suit’ in s. 3 of 
the Amending Act should necessarily be 
confined to @ proceeding which is initiated 
by the presentation of a plaint. I accord- 
ingly dismiss the application with no order 
as to costs. 3 

D. Application dismissed. 

(1) A IR 1936 Bom. 250; 163 Ind. Cas. 532; 60 B 
645; 38 Bom. L R 380; 9 RB 29, 
a ATR 1935 Sind 208; 158 Ind. Oas. 1102;8R S 


NAGPUR HIGH COURT 
Second Oivil Appeal No. 216-B of 1935 
November 22, 1937 

POLLOOK, J. 

SONBA KESHAO SONAR 
—-APPELLANT 

versus 
Sardar Bahadur JOUQUIM 
NASCIMENTS RODRIGUES AND OTHERS - 

RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 149, 2— 
Appeal on last day of limitation—Insufficient but 
substantial part of court-fee paid—Time to make 
good deficiency, tf can be granted—Such time granted 
—Appeal eventually coming before another Judge~ 
Dismissal of, as time-barred—Order, if amounts to 
decree and whether appeciable, 

Where a memorandum of appeal is presented on 
the last date of limitation for appeal, with insuffi- 
cient, though substantial part of court-fee, the 
Court has discretion to extend the time for making 
good the deficit. Inre S. M, Khatumennessa Bibi 
(1), relied on. 

And where the Court grants such time and even- 
tually the appeal comes before another Judge who 
dismisses it as barred by time, the order of dis- 
missal amounts to a decree within the meaning of 
s. 2, Oivil Procedure Oode, and is appealable. 
Gulab Rat v. Mangli Lal (3), Raghunath Gopal v, 
Nilu Nathaji (4), Gunga Das Dey v. Ramjoy Dey 
(5) and Saminatha Ayyar v. Venkatasubba Ayyar 
(6), relied on. 
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8. C. A. from the appellate decree of the 
Court of the District Judge, Amraoti, dated 
June 17, 1935, in Civil Appeal No. 10-A of 
1934, confirming the decree of the Court 
of the Sub Judge, Second . Class, Yeotmal, 
dated November 16, 1933, in Civil Suit 
No. 469 of 1932. 

Messrs. T. L. Sheode, W. W. Bhole and 
R.G. Rau, for the Appellant. 

Mr.J. R. Mudholkar, for Respondent 


No. 1. 

Judgment.—The defendant against 
whom a decree had been passed in 
the trial Court appealed to the Couri 
of the District Judge. The appeal 
required a stamp of Rs. 120, but the 
defendant stamped his appeal with a stamp 
of Rs. 60 only and asked for further time 
for payment of the balance of Rs. 60 
pleading that owing to poverty he had 
been unable to realise the entire amount 
required. The appeal was presented on 
the last day of limitation, January 9, 
1934, and time was granted for payment 
of the balance of the stamp until Febru- 
ary 2, and again until February 10. On 
the last date the balance of Rs. 60 was 
paid. The appeal eventually came up for 
hearing before another District Judge who 
held that the plaintiff-respondent was not 
bound by the order made behind his 
back, granting time to the defendant-appel- 
lant for payment of the balance of the 
stamp and that there was no sufficient 
reason for allowing the defendant-appel- 
lant an extensicn of time. He accordingly 
dismissed the appeal as barred by limita- 
tion. Against that decision the defendant 
has preferred this second appeal. 

A preliminary objection has been taken, 
that no such appeal lies on the ground 
that the order dismissing the appeal was 
not a decree within the definition of s. 2 
of the Civil Procedure (ode. I have 
been referred to the decision in Ghasiram 
v. Jhingwa (1) and Gnanadasundari Shaha 
yv. Madhabchandra Mala (2). In the first 
case the full court-fee was never paid, 
and the memorandum of appeal was re- 
jected; and in the second case the memo- 
yandum of appeal was rejected and a new 
memorandum was presented. In the pre- 
sent case tte memorandum of appeal was 
not rejected, but the appeal was dismiss- 
ed on the ground that it was barred by 
limitation. That order appears to me to be 
clearly a decree within the definition of 

ag4NnLR 168, 

(9) 59 0388; 138 Ind. Oas. 648; A I R 1932 Oal. 
482; Ind. Rul. (1932) Cal. 483. 
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s. 2, Civil Procedure Code, justas much 
as ifthe appeal had been dismissed on a 
finding that it was barred by limitation for 
any other reason. In support of this view 
I may cite the decisions in Gulab Rai v. 
Mangli Lal (3), Raghunath Gopal v. Nilu 
Nathaji (4), Gunga Das Dey v. Ramjoy 
Dev (5) and Saminatha Ayyar v. Venkata- 
subba Ayyar (6). 

The cases on which, the learned District 
Judge has relied are mainly cases under 
s. 5 of the Limitation Act. Under s. 5 of. 
the Limitation Act, an appellant who has 
presented his appeal after the period of 
limitation has expired has to show that he 
was prevented by sufficient cause from 
presenting it within the period allowed, 
and there are decisions that inability to 
raise the necessary money required for the 
appealis not a sufficient cause. Under 
s. 149, Oivil Procedure Code, however, a 
Court has diseretion to allow the whole or 
part of the fee payable to be paid at a 
later date, and upon such payment the 
defective document is retrospectively vali- 
dated. In In re 8. M. Khatumennessa Bibi - 
(7) where the court-fee payable was 
Rs. 975 and the appeal was filed with a 
court-fee of Rs. 2 only, the Court observed 
that it could hardly be said that discretion 
should be exercised in a case where the 
ground urged is that of mere inability to 
pay the requisite court-fees on the day the 
memorandum of appeal was presented, but 
the Court did eventually exercise its dis- 
cretion in the appellant's favour and allowed 
him a fortnight for payment of the deficit 
amount. That was apparently an ex parte 
order, and there is no indication that it was 
made subject to objection by the respond- 
eat. 

Assuming that the respondent has a 
right to object to an order under s. 149, 
Civil Procedure Code, made behind his 
back it becomes necessary to examine the 
question whether the learned District 
Judge was justified in granting an ex- 
tension of time. He did not state his 
reasons for allowing time, but it may 
be clearly inferred that he granted an 
extension of time for the reasons given 
in the application, i. e. inability of the 
appellant to pay the entire court-fee re- 
quired. The appellant certainly had no 
right to claim that the Oourt’s discretion 

(3) 7 A 42, 

4) 9 B 459. 

5) 12 O 30. 

6) 27 M 21, 

7) 610 663; 153 Ind, Oae. 201; AI, R 1934 Cal. 
659; 38 O W N 650; 7 R O 357. 
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should be exercised in his favour; but where 
the appellant has paid a substantial court- 
fee and is unable at the time to pay 
the balance, Idonot think that it can 
be said that the Oourt has no discre- 
tion to allow him further time. Itis nota 
“ question whether there was sufficient cause 
for the failure to pay the entire court-fee 
within the proper time but whether the 
Court acted unreasonably in allowing an 
extension of time.. In such circumstances 
the Court has discretion to grant an ex- 
tension of time, and whether that discre- 
tion should be exercised or not is a matter 
for the Court. 

It, therefore, follows that the memo- 
randum of appeal was retrospectively 
validated and was presented within 
time. The appeal is, therefore, allowed, and 
the case is remanded to the lower Appel- 
late Court for a decision on the merits. 
The appellant will be allowed his costs in 
this Court and Counsel's fee of Rs. 20. 

D. Appeal allowed. 


LAHORE HIGH COURT 
Criminal Miscellaneous Petition No. 79 
of 1938 
April 14, 1938 
BLAOKER, J. 

LAL SINGH ann oraeRs— Acousep— 
PETITIONERS 
VETSUS 
EMP EROR—Opposite Party ` 

Criminal Procedure Code (Act V of 1898), s. 526 
—Transfer—Application basedon communal motive 
—Whether good ground—-Duty of Magistrate— 
Magistrate committing errors in procedure—Appre- 
hension in minds of accused—Case held should be 
transferred. 

A Magistrate is not barred by reason of belong- 
ing to one community or the other from trying 
cases between members of those two communities, 
But when a Magistrate finds himself placed in such 
8 position, it is incumbent upon him to exercise 
the greatest tact and discretion in handling the 
ease. But where he commits errors of procedure 
so as to give rise to an apprehension in the minds 
of petitioners that they would not get an impartial 
trial, the case should be transferred. 

Or. Misc. P. for transfer from Magis- 
trate, First Class, Gujrat. : 

Mr. Indar Dev for Mr. Amolak Ram 
Kapur, for the Petitioners. 

Mr. Basant Krishna, for the Advocate- 
General, for the Respondent. 

Order.—This is an application for the 
transfer of a case, Crown v. Lal Singh and 
others from the Court of Syed Ghulam Mohy- 
ud-din Shah, Magistrate, First Class, Gujrat, 
tosome other Court. The main grounds that 
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are urged in support of this application are 
two: (1) that in a ersss-case in which the 
present petitioners were complainants and 
some of the present prosecution party were 
the accused unders. 802, Penal Code, the 
learned Magistrate, as soon as he became 
seised of this case,. admitted the accused to 
bail without recording any reasons as he 
was in law bound to do; (2)that the learned 
Magistrate framed charges against the 
accused in the case, which is the subject- 
matter of this application, for having caused 


.burt to one Piran Ditta although at that 


stage of the case Piran Ditta had given no 
evidence and none of the witnesses had 
stated that Piran Ditta had been injured by 
anybcdy. There is no lurking the fact that 
the real motive behind this transfer appli- 
cation is obviously communal. The peti- 
tioners are Sikhs: the other side are Muslims, 
and the Magistrate isa Muslim. Added to 
this is the fact that the case ought normally 
to have been gone to the Magistrate of 
the ilaka who is a Sikh, but it was sent 
to the present Magistrate by the order of 
the predecessor of the learned District 
Magistrate. 

If the conimunal motive were the only one, 
I should most emphatically refuse to enter- 
tain this application for transfer as I cannot 
consider it to be in any way a tenable 
proposition that a Magistrate is barred by 
reason of belonging to one community or the 
other from trying cases between members of 
those two communities. But when a Magis- 
trate finds himself placed in such a position, 
it is incumbent upon him to exercise the 
greatest tact and discretion in handling the 
case, and here we find the Magistrate has 
been guilty of two errors of procedure. I do 
not think that there is actually any communal 
bias in his mind but the effect of these must 
be considered on the mind of the petitioners, 
and it is impossible for them to ignore 
the fact that the effect of these two errors 
in procedure has been against their interests, 
In the circumstances, therefore, it seems to 
me to be impossible to escape the con- 
clusion that the petitioners have an appre- 
hension which, in the case of persons of 
their mentality, cannot be considered to 
be unreasonable that they are not likely to 
get an impartial trial. Therefore, it seems 
to me that this case must be transferred, 
and I accordingly accept the petition and 
direct the case to be transferred to the Court 
of some other Magistrate. I would repeat, 
in passing this order which I pass with 
considerable reluctance that there appears 
to be no ground for thinking that the 
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present Magistrate really is biassed against 
the petitioners, and the order is passed 
because of circumstances which appear to 
be sufficient to give the petitioners reason 
for thinking that he may be so biassed. 


D. Petition accepted. 


CALCUTTA HIGH COURT 
Letters Patent Appeal No. 6 of 1937 
February 18, 1938 


S. K. Gnose AND Nasim ALI, JJ. 
PRAFULLA CHANDRA NAG—DEFENDANT 
—APPELLANT 
versus 
JATINDRA NATH KAR—Puarntirr — 
RESPONDENT 


Limitation Act (IX of 1908), s. 20—Cheque accepted 
by payee — Whether acknowledgment of payment in 
handwriting of person making payment— Limitation 
saved by part payment made by debtor liable to pay 
one debt—Liability of debtor to pay any sum found 
due after investigation —Contract—Plaintiff agreeing 
to construct house for defendant according to estimated 
cost less certain rebate—Defendant stopping work and 
settling dues at certain amount — Suit by plaintiff 
for work actually done — Defendant, if can claim 
rebate proportionate to rebate upon original esti- 
mate. 

The mode of payment under s. 20, Limitation Act, 
need not be in cash, Payment and acknowledgment 
may be simultaneous. The Indian Statute only requires 
that the acknowledgment must be of the payment; it 
is not necessary that it must also be stated that the 
payment is towards a particular debt. Oheque ac- 
cepted by payee operates as a payment as well as 
acknowledgment of payment in the handwriting of 
the person making the payment. 

(Case-law discussed. } 

Acknowledgment under s. 20 is not of the debt but 
of the payment and if once limitation is saved, the 
debtor is liable for any sum which the Court, after 
‘investigation, findstobe due, Pannalal v. Ram Singh 
(15), distinguished. 

The plaintiff brought a suit alleging that he had 
agreed to construct a house for the defendant accord- 
ing to an estimated cost of Rs. 7,555 less the sum of 
Rs. 555 claiming Rs. 1,776 asthe amount due. The 
defendant contended that on account of the work 
being unsatisfactory, it had to be stopped after a 
certain time, that the total dues were settled at 
Rs. 4,878 minus a rebate of Rs, 359 proportionate to 
the rebate of Rs. 555 upon the original estimate of 
Rs, 7,555 : 

Held, that the defendant himself put an end to the 
work before it was concluded, the original estimate 
of the plaintiff wasset asideand the suit was for the 
work actually done. Therefore there could be no 
question of rebate on the basis of the original estimate 
and the defendant was not entitled to it as claimed 
by him proportionate to the rebate of Rs. 555 upon the 
original estimate. 

L. P. A. against the Judgment of Hender- 
son, J., dated June 14, 1937, in Appeal 
No. 341 of 1936. 

Messrs. Bireswar Bagchi and Jitendra 


Kumar Sen Gupta, for the Appellant. 
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Mr. Nagendra Chandra Chaudhury, for 
the Respondent. 

S. K. Ghose, J—This is an appeal 
under cl. 15, Letters Patent, from the judg- 
ment of my learned brother Henderson, J. 
The relevant facts are these: The plaintiff 
brought a suit alleging that he had agreed 
to construct a house for the defendant ac- 
cording to an estimated cost of Rs. 7,555 
less the sum of Rs. 555 claiming Rs. 1,776 as 
the amount due. The defendant contended 
that on account of the work being unsatis- 
factory, it had to be stopped after a certain 
time, that the total dues were settled at 
Rs. 4,878 minusa rebate of Rs. 359 propor- 
tionate to the rebate of Rs. 555 upon the 
original estimate of Rs. 7,555, that he made 
certain payments and that only Rs. 31 was 
due from him except with regard to some 
scaffolding materials. The Munsif decreed 
tle suit at Rs. 531. On appeal by the 
defendant the Subordinate Judge reduced 
the figure to Rs. 480. The defendant 
again appealed to the High Oourt. Our 
learned brother Henderson, J. agreed with 
the Subordinate Judge but allowed further 
appeal. Hence this Letters Patent Appeal 
by the defendant. 

In this appeal two questions are raised. 
The first is that the defendant appellant is 
entitled to rebate as claimed by him pro- 
portionate to the rebate of Rs. 555 upon the 
original estimate. This argument is 
sought to be supported upon the principle 
of quantum meruit but really what the 
appellant asks us to do is to make anew con- 
tract for the parties. Henderson, J. pointed 
out that the appellant himself put an end 
to the work before it was concluded, the 
original estimate of the plaintiff was set 
aside and thesuit is for the work actually 
done. Therefore there can be no question 
of rebate on the basis of the original esti- 
mate. fhe point, therefore, fails 

The next point is that of limitation. The 
defendant's case is that he made a pay- 
ment of Rs, 300 upon the settled account 
arrived at on the intervention of an En- 
gineer, Mr. B. Dhar. This payment was 
made by two cheques which were given to 
the plaintiff by the defendant on January 
28, 1929. From the date of that payment 
the present suit was instituted within three - 
years. Henderson, J. held that there was 
sufficient compliance with the proviso to 
s. 20, Limitation Act. This finding is chal- 
lenged in this appeal. Now it is admiited 
that the payment of Rs. 300 was made by 
two cheques as aforesaid and also that this 
payment was towards the plainttff's. claim 
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and not on any other account. The ques- 
tion is whether the cheques are to be held 
to be acknowledgment of the payment in 
the handwriting of the appellant. The 
first point is whether the cheques are pay- 
ments atall. This point was settled by 
the judgmeni of Sir Lawrence Jenkins, C. J. 
in Kedar Nath Mitra v. Dinabandhu Sahu 
(1). There, a cheque was delivered to a 
payee by way of payment and was received 
by him as such. Jenkins, ©. J. pointed out 
that “there wasno suggestion in that case 
that the cheque upon presentation was not 
paid and in fact it was.” Upon these facts 
it was held that the cheque operates asa 
payment subject to the condition subse- 
quent that if upon due presentation the 
cheque is not paid, the original debt revives. 
Then he said: 

“If I am right in the view that the cheque actually 


was a payment, the very payment was in the hand- 
writing of the person making the same.” 


No doubt this wag with reference to the 
old Act: while now by the amendment of 
1927 itis not “the fact of the payment” 
appearing in the handwriting of the person 
making the payment but “an acknowledge 
ment of the payment” appearing in’ the 
same handwriting that has got to be prov- 
ed, So far as this questicn is concerned, it 
seems to me that, although the fact of pay- 
ment may be different from the acknow- 
ledgment, if the cheque itself is evidence 
of the fact of payment it is also -eviderce 
of acknowledgment. It has been . contend- 
.ed that acknowledgment must neces- 
sarily follow the payment. I do not see 
why the two may not be simultaneous. If 
we take the acknowledgment to mean 
admission (the ordinary dictionary meaning) 
of the paymeut, it may be admission that 
payment is being made and not necessarily 
that payment has already been made. 

Mr. Bagchi has further contended that 
cheque itself is not the payment and he 
seems to argue as if payment must be in 
cash, although when a direct question was 
put tohim he conceded that he could not 
take up that standpoint. In support of his 
argument Mr. Bagchihas relied on Macken- 
zie v, Tiruvengadathan (2). This was distjin- 
guished and practically dissented from by 
Sir Lawrence Jenkins, ©. J. in the case in 
Kedar Nath Mitra v. Dinabandu Saku (1), 
the casein Mackenzie v. Tiruvengadathan (2), 
was followed in Ram Chander v. Chandi 
Prasad (3), but was subsequently dissented 


(1) 42 O 1043; 31 Ind. Oas. 626; A I R 1916 Cal. 580; 
190 W N 724, 

(@) 9M 271. : 

(3) 19 A 307; A W N 1897, 49, 
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from in the same High Court io M. B. 
Singh & Co. v. Sircar & Co. (4), which took 
the same view as in Kedar Nath Mitra v. 
Dinabandhu Sahu (1). In our own Oourt, 
the high authority of Jenkins, C. J. with 
tegard to this question has never been 
dissented from. On the other hand, it was 
followed in Maurice Mayahas v. W. Morley 
(5). The Madras case was also dissented 
from in Mandardar Aitch v. Secretary of 
State (6). That the mode of paymant need 
not be in cash has been pointed out in 
several cases. For instance, payment may 
be by adjustment of debts, as in Guljar 
Mondal v. Sariman Mandalini (7). In 
Currie v. Misa (8), at p. 164* tbe following 
passage is relevant: 

“This is precisely the effect which both parties in- 
tended the security to have, and the doctrine is as 
applicable to one species of negotiable security as to 
another; to a cheque payable on demand as to a run- 
ning bill or a promissory note payable to order or 
bearer, whether it be the note of a county bank 
which circulates asmoney, or the note of the debtor, 
or of any other person. The security is offered to the 
creditor, and taken by him as money's worth, and 
justice requires that it should be as truly bis property 
as the money which it represents would have been 
his, had the payment been made in gold ora Bank of 
England note.” h j 

In Marreco v. Richardson (9), it was held 
that the date of part payment of a debt was 
the date when the cheque was handed by the 
defendant to his creditor and not the date 
when the cheque was in fact paid by virtue 
of an arrangement. Sir Gorell Barnes, 
President, says at p. 589 7 

“In the present case the part payment relied upon 
was by a cheque, a negotiable instrument, and pay- 
ment by cheque has always been considered to be a 
conditional payment: while the cheque is running 
the right of action for the original debt is suspend- 
ed and the payment is, therefore, conditional. This 
cheque was the acknowledgment to which the plain- 
tiff pointed as implying a promiss to pay the whole 
debt which would prevent the operation of the 
statue.” f : 

To the same effect is the following pas- 
sage in Banning on the Limitation of 
Actions, Edn. 3, p. 51 : 

“When a debtor gave a bill on account ‘of the debt 
and the bill proved ultimately worthless, the bill 
being a conditional payment) operated as an acknow- 
ledgment ofthe debt; and ifa bill be given in part 
payment of a debt, and the bill is duly paid when due, 


(4) 52 A 459; 127 Ind, Cas. 581; A I R 1930 All. 392; 
(1930) A L J 590; Ind. Rul, (1930) All 933, 

(5) 29 O W N 496; 87 Ind. Cas. 508; A I R 1925 Cal. 
9 


37. 
(6) 60 W N 218. 
(7) 36 C LJ 228; 72 Ind. Cas. 692; AIR 1923 Oal, 
7) 


71. 

(8) (1875) 10 Ex. 153. 

(9) (1908) 2 K B 584; 77 LJ K B 859; 99 L T 486; 24 
T LR 623; 52 8 J 516. 

*Pagé of 1875) 10 Ex.—| Ed) 

{Page of (1908) 2 K.B.—[Ea.] 
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the bill operates as a part payment from the time 
ofthe delivery of the bill (and not merely from the 
time of the actual payment).” : 

See also the following passage in Light- 
wood's Time Limit of Actions, 1409, Edi- 
hS enna Act, 1623, may be excluded by part 
payment of the debt or payment ofinterest, when the 
payment is made under such circumstances that there 
can be implied from it a promise to pay the balance 
of the debt or the debt, as the case may be. It must 
be a payment ofa portion of the debt accompanied 
by an ackoowledgment from which a promise may be 
inferred to pay the remainder. The bar of the 
statute is precluded by payment of interest; because 
the payment of interest is an acknowledgment of the 
debt and the law implies from the acknowledgment of 
the debt, a promise to pay it.” | 

These passages not only confirm the view 
taken by Sir Lawrecce Jenkins, O. J. but 
they go’ further and show that a cheque may 
not only be payment but also acknowledg- 
ment. The Indian Statute only requires 
that the acknowledgment must be of the 
payment; it is not necessary that it must 
also be stated that the payment is towards 
a particular debt. Mr. Bagchi has referred 
to the case in Beti Maharani v Collector of 
Etawah (10). But that was a case under 
s. 19, Limitation Act, which relates to an 
acknowledgment of liability towards a 
particular debt which isa different matter 
from acknowledgment of payment, as 
required by the proviso to 8. 20. Mr. 
Bagchi has also referred to the case in 
Muthia Chettiar v. Kuttayan Chetty, 43 Ind. 
Cas. 20 (11), a Madras case which followed 
the decision in Mackenzie v. Tiruvenga- 
dathan (2). This view was dissented from 
in the case in Mandurdar Aitch v. Secre- 
tary of State (6), where it was held, distin- 
guisting s. 19 from 8. 20, Limitation Act, that 
it is not necessary that the writing of pay- 
ment (or acknowledgment, as the case 
may be) must, on the face of it, show 
expressly that the payment was made as 
such. To the same effect is the decision 
in the case in M. B. Singh & Co. v. Sircar & 
Co. (4),, mentioned above. Our attention 
has also been drawn to a decision of a 
Single Judge in Jagtu Mal Sada Sukh Rai 
v Charanji Lal Fakir Chand (12) as also 
thecase in Municipal Commitiee, Amritsar 
v. Ralia Ram (13), which support the view 
taken by Henderson, J. Mr. Bagchi has laid 

great stress on the decision of their Lord- 
ships of the Judicial Committee in the case 

(10) 17 A 198; 221 A 31; 6 Sar. 551 {P O). 

(11) 43 Ind. Oas, 20; A I R 1919 Mad. 952;6L W 
790; (1918) M W N 42. 

(12) 14 L 580; 141 Ind. Oas. 611; A I R 1933 Lah. 

341; 34 P L R 514; Ind, Rul. (1933) Lah. 158. 
(18)17 L 737; 165 Ind. Oas. 723; AIR 1936 Lah. 


629; 9R L 285. 
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in Manmohan Das v. Baldeo Narain 
Tandon (14), and he has contended that the- 
effect of this decision is to negative the 
view laken by Sir Lawrence Jenkins. But 
this decision refers to Arts. 57 and 58, 
Limitation Act where the question turns 
on the payment of a cheque which is a 
different matter from the cheque being 
taken as payment of the debt. As men- 
tioned already, Jenkins, ©. J. pointed out 
that the parties accepted the cheque as 
payment and that is the case here. It 
was never the case that the parties did 
not accept the cheque as payment nor was 
it brought out that the cheque was actually 
paid into the Bank a considerable time 
later. That being so, on the facts of the 
present case it cannot besaid that the view 
taken by Sir Lawrence Jenkins, 0. J. should 
not be accepted as correct and relevant. 
As I have pointed out the acknowledg- 
ment was simultaneous with the payment; 
the appellant himself wrote out the 
cheque by whichhe paid, and it follows 
necessarily that by such writing he ac- 
knowledged the debt, Therefore there was 
compliance with the proviso to s. 20, 
Limitation Act, and the view taken by 
Henderson, J. was correct. 

The only other matter that has. been 
raised is with regard to a sum of Rs. 60 
which was not included in the original 
estimate. It is contended that limitation is 
not saved with regard to this sum. Hender- 
son, J. says that acknowledgment is not of 
tne debt but of the payment and if once 
limitation is saved, the debtor is liable 
for any sum which the Court, after inves- 
tigation, finds to be due. I am in agree- 
ment with this view. ‘[he decision in 
Pannalal v. Ram Singh (15) is not relevant, 
because there the question was with re- 
gard to two debts whereas in the present 
case there is one debt, only the amount 
being in dispute. The appeal must, there- 
fore, fail and it is dismissed with costs. 

Nasim Ali, J.—l agree. Where the pay- 
ment is proved by oral evidence or by some 
writing not in the handwriting or in the 
writing signed by the debtor, an acknow- 
ledgment of payment in the handwriting 
or in the writing signed by the debtor 
may be necessary to save limitation under 

(14) A I R 1938 PO 66; 172 Ind. Cas, 978; 19380 L 
R 90; 1938 A L R 133; 10 R P O 194; 1938 O W N 203; 
(1938) A L J 148; 47 L W 234; 4 B R 305; 42 O W N 5l4; 
19P LT 222; I L R (1938) All. 326; (1938) M L J 
78i; (1938) M W N 573; 67 O L J 176; 40 Bom. l R 752 


P O). 
; (15)A I R 1929 Lah. 288: 116 Ind. Oas. 549; 10 L 
750; 30 P L R 233; Ind. Rul. (1930) Lah, 333, 4 
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proviso to s. 20, Limitation Act. But 
where 2s in the prosent case the fact of 
payment appears in the handwriting of 
the debtor, there is no reason why the said 
writing should not be taken as an acknow- 
ledgment of payment also. There is nothing 
in the proviso to s. 20 which precludes 
the same document as being treated as 
evidence of the fact of payment as well as 
an acknowledgment of the payment. 


D. | Appeal dismissed. ` 


RANGOON HIGH COURT 
Civil Miscellaneous A ppiidatidu No. 93 of 
1 


January 25, 1938 
BAGULHY AND MoOBELY, JJ. 
MAUNG THA TUN -—APPLIOANT 


versus 

BRAJAHORI WADDADER—RESPONDANT 

Civil Procedure Oode (Act V of 1908), sa. 151, 
115 — Government of Burma Act, 1935 s. 85— 
Party objecting to appearance of opposite party's 
Pleader on ground that he himself had engaged him 
previously in connection with same litigation— 
Parties heard and objection allowed—A pplication to 
set aside order, maintainability of. 

In a suit a party objected to the appearance of 
the Pleader of the opposite party on the ground 
that he himself had previously engaged him in 
connection with the same litigation. After hearing 
the parties, the lower Court accepted the objec- 
tion : 

Held, that the application by the Pleader to set 
aside the order did not lie either under s. 151, or 
s. 115, Civil Procedure Code, or under s, 85, Gov- 
ernment of Burma Act. U Ko Ko Gyi v. U San 
Mya (1) and Maung Sein Gyi v. J. Maneckjee (2), 
distinguished. 

C. Misc. App. from an order of the 
Assistant District Court, Akyab, dated Nov- 
ember 22, 1937. 

Mr. Sein Tun Aung, for the Applicant. 

Dr. Ba Han and Mr. Zakaria, for the Res- 
pondent. ; 

Baguley, J.—In the suit out of which 
this application arises, on November 22, 
1937, the Assistant District Judge of Akyab 
passed an order directing that a certain 
member of the Bar of Akyab, Maung Tha 


Tun, should not be allowed to appear on 


behalf of the plaintiffs. The order was 
passed in the following circumstances : The 
parties to the case had been having disputes 
for some time and the matter had been 
referred to arbitration. Befwe orders had 
been finally passed by the arbitrators, 
Waddader asked Maung ‘I'ha Tun to write 
aletter for him to the arbitrators, or to the 
opposite party. Subsequently, the arbi- 
trators made an award, and the suit out 
of which the present application arises is a 
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suit to file that award. In the course of tho 
proceedings, Maung Tha Tun appeared on 
behalf of the plaintiffs, and Waddader, as 
a defendant, objected to him appearing on 
the ground that at the time that he asked 
Maung Tha Tun to write this letter, he had 
to give him instructions, and those instruc- 
tions or his recollection of the instructions 
he fears, may be used by Maung Tha Tun 
to his detriment if he appears in the case, 
The application was supported by an 
affidavit, to which Maung Tka Tun filed a 
reply, unsupported by any affidavit, 
Waddader filed another affidavit, after 
which Maung Tha Tun filed an affidavit, and 
it is noticeable that the affidavit says very 
much less than was said in the original 
reply. In the original reply he says that 
Waddader consulted him merely as a friend 
and he says he received no fees, either as 
consultation or as retaining fees. Waddader 
definitely says that he paid him Rs. 12 ag 
fees for drafting the letter, to which Maung 
Tha Tun, when he had to file an affidavit 
in reply, makes no answer. In any event 
the learned Assistant District Judge, on a 
consideration of the affidavits and argu- 
ments, decided that Maung Tha Tun should 
nct appear on behalf of the plaintiffs. It 
is in consequence of this order that the 
present application has been filed. The 
first thing’ that we have to consider is whe- 
ther an application of this nature lies. The 
application is headed as one under s, 151, 
Civil Procedure Oode, s. 151 is, of course, 
tke section which retains the Court’s in- 
herent powers, or what are generaily des- 
cribed us such. It reads: 

“Nothing in this Oode shall be deemed to limit 
or otherwise affect the inherent power of the Court 
to make such orders as may be necessary for the ends 
o mie or to prevent abuse of the process of the 

ouri. g 

This order passed by the learned Assis- 
tant District Judge, cannot, I think, by any 
stretch be one which will affect the ends 
of justice. Maung Tha Tun is not the only 
capable member of the Bar at Akyab. ‘I'he 
Bar there is fairly large, or used to be when 
I knew it, and tosay that justice is being 
denied toa party because one particular 
lawyer is prevented from appearing for him 
is absurd. Itis said that this application 
was headed as being under s.151, because 
the office had held that it could not lie 
under s.115, the section under which the 
applicant's Counsel wished to file it. I can, 
however, see no grounds for holding that an 
application of this sort would he under 
s. 115, on the allegation made by the defen- 
dant, namely that Maung Tha Tun who 


512 


was appearing for the other side had pre- 
viously been engaged by him in connection 
with the same litigation. If this allegation 
was made out, the Court had ccmplete juris- 
diction to deal with it, and if necessary, 
to debar Maung Tha Tun from appearing, 
and the Court was exercising a jurisdiction 
vested in it. Both sides were heard, affi- 
davits were filed by both sides and an order 
was passed in the regular way. Isee no 
reason for supposing that the Court acted 
illegally or with material irregularity in the 
exercise of its jurisdiction. Whether it 
acted rightly or wrongly is quite another 
matter. As a last resource, the general 
powers of supervision of this Court have 
to be appealed to. These are, under s. 85, 
Government of Burma Act. It is quite true 
that under the corresponding section of the 
Government of India Act (namely. s. 107,) 
Courts have interferred in cases like this, 
and one of these cases appears in the pub- 
lished reports, namely U Ko Ko Gyiv. U 
San Mya (1). At the time, however, that that 
judgment was passed, the old s. 107 of the 
Government of India Act was in force, and 
the powers of interference given by s. 107, 
Government of india Act are much wider 
than the powers given by s. 85, Government 
of Burma Act. The first part of s. 85 is the 


same as the old s. 107, but the. second part- 


of it runs as follows : 
“Nothing in this section shall be construed as 


giving to the High Court any jurisdiction to question ` 


any judgment of any inferior Court which is not 
otherwise subject to appeal or revision.” 


This sub-clause, ın my opinion, prevents: 


the High Court from dealing with applica- 
tions of this nature although they were 
certainly dealt with under the old section. 
Another case was quoted to us, Maung Sein 
Gyi v. J. Maneckjee (2) but this case is not 
on all fours with the present case, because 
in that case the question was whether a 
certain Advocate should be allowed to 
appear before this Court in an appeal 
arising out of a regular suit in which he 
had formerly appeared on the other side. 
I would hold, for these reasons, that the 
present applicaiion dces not lie. It is dis- 
missed with costs, Adyocate’s fee five gold 
mohurs, to be paid by the present applicant 


personally. 
Mosely, J—I agree. 
D. Application dismissed. 


(1) 8 R 446; 128 Ind. Cas, 354; A IR 1930 Rang. 
355; (1930) Or. Oas. 1233; 32 Or. L J 115. 

(2) 8R 44; 125 Ind, Cas, 262; A I R 1930 Rang. 
185; Ind. Rul. (1930) Rang, 246. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 904 of 1933 
September 24, 1937 
VENKATARAMANA, Rao, J. 
C. R. PADMANABHA AYYAR— APPELLANT 
versus i 
COIMBATORE MUNICIPALITY— 

` RESPONDENT. 

Madras District Municipalities Act (V of 1920), 
Sch. IV, r. 13—Chairman must direct party to pay 
amount fixed on revision, before taking proceedings 
for non-payment. N : 

Rule 13 of Sch. 1V, Madras District Municipali- 
ties Act, requires that the Chairman shall direct a 
party to pay the amount fixed on revision within 
15 days after the receipt of such intimation, This 
is a condition precedent which the Chairman has to 
perform before he takes the appropriate proceedings 
for non-payment ofthe tax. Itis not-open to the 
Municipality to say that once the reduction in valua- 
tion is made, the party must ascertain what the 
exact amount to be paid by him is and should pay 
the same, That is not what the Rule says. The 
Rule distinctly requires that the Ohairman should 
direct him to pay the amount, fixed on revision. 
The obligation of fixing the tax on revision is on 
the Municipality and no duty ie cast on the party 
to fix for himself the amount he has to pay. 
Therefore, the proceedings by way of distress taken 
for the non-payment- of the tax, without complying 
with this condition are not legal, and, therefore, 
the levy of the tax and the proceedings taken for 
the realisation thereof ought to be set aside. 

S. 0. A. against the décree of the Addi- 
tional Sub-Judge, Coimbatore, in A. 5. 
No. 11 of 1933, , : 

Messrs. T. M. Krishnaswamy Iyer and A. 
Balasubramania Iyer, for the Appellant. 

Mr. N. Gopal Menon, for, the Respondent. 


Judgment.—The only substantial. ques- 
tion in this second appeal .is whether the 
levy of property tax in respect of the 
plaintiff's house for 1926-27 by the defen- 
dant Municipality is legal. The material 
facts bearing on this question are not in 
dispute. A quinquennial revision was 
under-taken by the Municipality in 1926 27 
in pursuance whereof a tax of Rs. 9-60 
instead of the old tax of Rs. 5-1-7, was 
levied in respect of the plaintiff's house and 
a demand therefor made. The plaintiff 
preferred a revision petition against the 
gaid assessment and there was a disposal of 
the said revision petition in his favour by 
a reduction of the valuation from Rs. 324 to 
Rs. 250. The result of this revision will 
be that the tax of Rs. 9-60 will have to be 
modified apd before appropriate proceed- 
ings either by way of distress or suit can 
be taken against the plaintif, the provi- 
sions of the rules prescribed by the statute 
must be complied with. Under m 13 of 
Sch. IV, District Municipalities Act, 

“immediately after the disposal, of the Revision 
Petition, the Chairman shall inform the peti- 
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tioner, or his authorised agent, either orally or in 
writing, of the orders passed thereon, and shall 
direct him to pay the amount fixed on revision 
within 15 days from the date on which it becomes 
due, and shall, if necessary, cause the assessment 
books to be corrected.” 

It is admitted in this case that im- 
mediately after the disposal of the revi- 
sion petition itself, there was a note made 
that the valuation was reduced to Rs, 250 
and the petitioner's signature was taken as 
evidence of this fact having been com- 
municated to him. But the rule further 
requires that the Chairman shall direct him 
to pay the amount fixed on revision within 
15 days after the receipt of such intima- 
tion. Therefore, this is also a condition 
precedent which the Chairman had to per- 
form before he could take the appropriate 
proceedings for non-payment of the tax. 
It is admitted in this case that no such 
direction was given and in fact for the year 
1926-27, the aseessment books have not 
been corrected and there is nothing to 
indicate what exactly was the amount 
fixed by the Municipality on revision. It 
is not open to the Municipality to say that 
- once the reduction in valuation is made, 
the plaintiff must ascertain what the exact 
amount to be paid by him is and should 
pay the same. Thatis not what the Rule 
says. The Rule distinctly requires that the 
Chairman should direct him to pay the 
amount, fixed on revision. The obligation 
of fixing the tax on revision is on the 
Municipality and no duty is cast on the 
plaintiff to fix for himself the amount he 
has to pay. Therefore, the proceedings by 
way of distress taken for the non-payment 
of the tax, for 1926-27 are not legal, and, 
therefore, the levy of the tax and the pro» 
ceedings taken for the realisation thereof 
ought to be set aside. 

I, therefore, mcdify the decree of the 
lower Courts in so far as they have direct- 
ed the plaintiff to pay the tax for the year 
1926-27 and direct a refund of the excess 
levied for the said year as prayed for. 


The rest of the appeal fails and is dis- 


missed. So far as the second ‘appeal is 

concerned, I direct each party to bear his 

own costs. Leave to appeal is refused. 
ND, Decree modified. 
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LAHORE HIGH GOURT | 
Oivil Revision Petition No. 416 of 1937 
October 27, 1937 
Tex CHAND, J. 
NOTAN DAS-——DEOREE-HOLDER—PATITIONEB 
versus 
KARAM HUSSAIN SHAH— 


J UDGMENT-DEBTOR— RESPONDENT. 

Custom (Punjab) — Succession — Sayeds of Dera 
Ghazi Khan District follow Muhammadan Law— 
Proof of custom—Few recent instances do not estab- 
lish custom. h MA 

Sayeds of the Dehra Ghazi Khan District follow 
Muhammadan Law in matters of succession. 

A few instances of recent times are not sufficient to 
establish custom, It can be established only by proof 
of “ancient” instances, Bahadur v. Nihal Kaur (1), 
followed. 


O. R. P. from an order of the District 
Judge, Dera Ghazi Khan, dated Febru- 
ary 10, 1937. na 

Mr, J. L. Kapur, for Petitioner. 

Mr, Arjan Dev Bagai, for the Respondent. 

Order.—The petitioner obtained a money 
decree against one Jiwan Shah, a Sayed of 
Dera Ghazi Khan District. After Jiwan 
Shah's death, his son Karam Hussain Shah 
was brougat on the record and the land in 
dispute was attached as the properiy of 
Jiwan Shah deceased. Karam Hussaiu 
Shah objected that the land was ancestral 
and that as the family was governed by 
custom, the land was not liable to attach- 
ment in execution of a money decree against 
his fatuer. The decree-holder replied tnat 
the judgment-debtors being Sayeds were 
governed by Muhammadan Law and not 
by custom. During the pendency of the 
proceedings in the executing Court, Act LL 
of 1936 was enacted, which lays down taat 
where custom is the rule of decision in 
regard to succession, “ancestral property is 
exempt from attachmeut in execution, un- 
less the case is brougat within certain 
specilied exceptions mentioned in the sec- 
tion. The crucial point in the case, there- 
fore, is, whether custom is tne rule of 
decision in regard to succession to immo- 
vable property in the tribe or family of the 
respondent, 

1 the “Customary Law of the Dera 
Ghazi Khan District compiled by Mr.. 
Wilson in the course of the second revised 
settlement of 1917-1920, in answer to 
Question No, 28 at p. 24, Sayeds are des- 
eribed as following Muhammadan Law in 
matters of succession, and at pp, 25-26 three 
instances of succession in this tribe are 
given in which Muhammadan Law was 
followed. It is unfortunate that in his 
judgment the learned District Judge does 
not refer to, this entry at all, It ie settled 
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law that entries in the riwaj-i-am are to 
be presumed to be correct and the onus 
lies heavily on the party who wishes to 
prove the contrary. lt is not clear from the 
record whether the judgment-debtor had 
seb up a general custom prevailing among 
Sayeds generally in the Dera Ghazi Khan 
District, or a special custom in his own 
family only. His Counsel has stated before 
me that the custom relied upon was a 
special family custom, and he ccntended 
that in support of this two recent instances 
of succession contrary to Muhammadan Law 
have been proved on the record. These 
instances were considered sufficient by the 
learned District Judge. Oounsel concedes, 
however, that in view of the recent Full 
Bench decision of this Court in Bahadur 
v. Nihal Kaur (1), these instances cannot 
be considered to be sufficient. It has been 
held by the Full Bench that a custom can 
be established only by proof of “ancient” 
instances and thas a few instances of 
recent times are not sufficient. Following 
the Lull Bench cage, itis not possible to 
hold ch the present record that the rule of 
succession in this tribe or family is 
diflerent from that mentioned in the 
riwoj iam., As however the Full Bench 
decision was delivered only recently, and 
a different view had prevailed before its 
pronouncement, 1 do not think it fair to the 
respondent to decide the case without 
giving him an opportunity of establishing 
the alleged custom by prcof of “ancient” 
instances, in accordance with the decision 
of the Full Bench. 

I accordingly accept the petition for 
revision, set aside the judgments of the 
Courts below and remand the case to the 
Court of trst instance with the direction 
that the judgment-debtor-respondent be 
given an opportunity of producing ancient 
instances to prove the alleged custom con- 
trary to the entry in the rewaj-i-am, The 
decree-holder will be entitled to give evi- 
dence in rebuttal. Costs will abide the 
event. Both Counsel have been directed to 
cause their clients to appear before the 
Junior Subordinate Judge, Dera Ghazi 
Khan, on December 6, 1937. 

D. Case remanded. 


(DAIR 1937 Lah. 451; 169 Ind. Cas, 909; ILR 
(1937) Lah, 594; 39 P LR 349; 10 R L81 (F B), 


iyteita v. MUnatimad vows (PAT) 


17716 
PATNA HIGH COURT 
Appeal from Original Decree No. 202 
of 1936 
August 1, 1938 
FAZAL ALI AND CBATTEBJI, JJ. 
Musammat AYESHA—PuaINTIFR— 
APPBLLANT 
Versus : 
MUHAMMAD YUNUS—Derenpant 
—RusPoNDENT | 
Muhammadan Law~Marriage— Option of puberty 
— Right of repudiation, when lost—Girl not aware of 
her right when attaining puberty, repudiating mar- 
riage two years after, when she became aware of 
such right—Neither marriage consumed nor evidence 
to contrary—Marriage, if can be dissolved, : 
Therule of the Muhammadan Law ofthe option 
torepudiate the marriage on attaining puberty is 
subject to the condition that the right of repudiating 
the marriage is lost, in the case of a female, if after 
attaining puberty and after being informed of the 
marriage and of her right to repudiate it she does not 
repudiate without unreasonable delay. 4 
The right to repudiate a marriage is, however, a 
right which may be unknown to many girls. Ke- 
pudiation of marriage is not of frequent occur- 
rence, : : t 
Where, therefore, a minor mariied girl who is not 
aware of her right to repudiate the marriage, repudi- 
ates the marriage two years after attaining puberty 
but immediately after she becomes aware of such 
right and brings a suit for the dissolution of the 
marriage and there is neither consummation of the 
marriage nor anything to indicate that she really 
became aware of her right of repudiation about 
two years before the suit, she has duly exercised 
her right of repudiation and is entitled to get the 
marriage dissolved. || Ports 
A. from the decision of the District Judge, 
Patna, dated September 28, 1936. 
Mr. Harthar Prasad Sinha, for the Appel- 


‘lant. 


Mr. Sunder Lall, for the Respondent. 


Chatterji, J.—This appeal arises out of a 
suit brought bya minor Muhammadan wife 
against her minor husband for the dissolu- 
tion of her marriage with him. 

The plaintifi’s case is briefly as fol- 
lows :— 

The plaintiff is a minor aged about 
12 years. Her father died when she was 
one year old and her mother re-married. 
The defendant’s father managed to get her 
married with the defendant without the 
knowledge or consent of her uncle and 
legal guardian Haji Hashim. Muhammad 
Ismail who is a cousin of her mother 
acted as her guardian at the marriage, but. 
he had no authority to doso. Accordingly 
the marriage is invalid. Further, tne 
marriage wus repudiated by the plaintiff 
alter she attained puberty in April 1935. 

The defendant while denymg all the 


allegations of the plaintiff alleges that at 


her maitiage her uncle Haj» Hashim 
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acted as her guardian, that she is over 14 
years of age and attained puberty two 
years ago, that since then she was living 
with the defendant till August 1935, when 
she went over to her mother’s place, 
and also that there has been no repudiation 
of the marriage by the plaintiff. 

Two issues were framed in the suit as 
follows — 

(1) Was the plaintiff legally married tothe 
defendant? 

(2) Did the plaintif exercise the option of 
puberty ? 

The learned District Judge who tried the 
suit has decided both the issues against 
the plaintiff. Onthe first issue he has held 
that it was the uncle Haji Hashim who acted 
as her guardian at the marriage. On the 
second issue he has held that the plaintiff 
has signally failed to prove that the 
option of puberty was duly exercised. On 
these findings he has held that the marriage 
is binding on the plaintiff. 

Under the Muhammadan Law, the right 
to contract a.minor in marriage belongs 
successively to the : 

“(1) father, (2) paternal grandfather how high- 
aoever, and (3) brother and other male relations on 
the father’s side in the order of inheritance 
enumerated inthe Table of Residuaries. In default 
of paternal relations, the right devolves upon the 
mother, maternal uncle or aunt and other maternal 
relations within the prohibited degrees (Mulla's Mu- 
hammadan Law, s. 208)”. 

So the plaintiff wanted to make out a case 
that her parternal uncle Haji Hashim did 
not act as her guardian at the marriage 
and, therefore, the marriage was invalid. 
The defendant’s case is that Haji Hashim 
did act as her guardian. The plaintiff 
examined three witnesses P. W. No. 2 
P.W. No.3 and P. W. No,4 on the point, 
but tho learned Judge refused to believe 
their evidence. Nothing has teen shuwn bo 
us which would justify our taking a differ- 
ent view. |, theretore, agree with the 
learned Judge in his finding on the first 
issue. 

_ As regards the second issue, the plaint- 
ifs claim is based on the rule of Munam- 
madan Law that when a marriage 18 
contracted for a minor by any guardian 
other than the father or father’s tuther, the 
minor has the option to repudiate the 
marriage on attaining puberty. In the 
Present case the guardian was other than 
a father or father's father; therefore the 
Plaintiff had the option to repudiate the 
marriage on attaining puberty. The said 
Tule, however, is subject to the condition 
that the right of repudiating tue marriage 
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is lost, in the ease of a female, if after 
attaining puberty and after being informed 
of the marriage and of her right to 
repudiate it,. she does not repudiate 
without unreasonable delay (Mulla’s Muham- 
madan Law,s. 210). The plaintiff's case 
is that after attaining puberty in April 
1935, she repudiated the marriage, the suit 
was brought on December 7, 1935. The 
defendant's case, on the other hand, is that 
the plaintiff attained puberty about 2 years 
back. The learned Judge has accepted the 
defendant’s case on the point and, being 
of opinion that the plaintiff did not 
exercise the option of puberty within proper 
time, has held that the repudiation by her 
is ineffective. In doing so the learned 
Judge, I think, has failed to consider the 
broad aspect of the case. The right to 
repudiate a marriage is aright which may 
be unknown to many girls. Repudiation of 
marriage is not of frequent occurrence. The 
plaintiff says: “I do not know that a woman 
can abandon her husband on attainment of 
majority”. Her mother P. W. No. 2 also 
says: “I have not seen any marriage being 
repudiated by any girl". These statements 
of the girl and her mother are quite plau- 
sible and there is no reason why they 
should not be accepted. The plaintiff 
further says in her evidence that there has 
been no consumation of the marriage. 
There is no denial of this fact by the defend- 
ant who did not even examine himself, 
although according to him the plaintiff after 
attaining puberty went to his house and 
was living with him as his wife. The 
Plaintiff and her mother deny that the 
plaintiff ever lived in her husband's house. 
Ib appears from the evidence that there 
was some hitch between the plaintiff's 
mother and the defondant’s father regard- 
ing some land in respect of which the 
latter obtained from the former a sale-deed 
for Rs. 500 after the marriage between the 
plaintiff and the defendant. Whatever 
might be the reason, it seems pretty clear 
that the plaintiff even after attaining 
puberty has never gone to her husband’s 
house; nor does she like to be his wife. 
She brought the present suit expressly 
repudiating the marriage. ‘There is nuth- 
ing to indicate that she really became 
aware of her right of repudiation about 
two years before the suit as suggested by 
the defendant. On the other hand, the 
circumstances goto show that she wanted 
her marriage with the defendant to be 
somehow nullified and when she became 
aware of her right under the Muhammadan 


bib 


Law to repudiate the marriage, she did 
repudiate if and brought the suit without 
any unreasonable delay. In my opinion, she 
has duly exercised her right of repudiation. 
The marriage has, therefore, been dis- 
solved. | 

1 would accordingly allow the appeal 
and decree the suit declaring that the 
marriage between the plaintiff and the 
defendant has been dissolved by repudia- 
tion. In the circumstances of the case, I 
would make no order as to costs either of 
this Court or of the Court below. 

Fazl Ali, J.—I agree. 

B. Appeal allowed. 


ee 


NAGPUR HIGH COURT 
Civil Revision Application No. 49 of 1936 
November 1, 1937 
Boss, J. 
Musammat SULTAN Bl—Dgrenpant— 
APPLICANT 
versus 
NANDLAL SUGANCHAND 
MARWADI AND ANOTHER— 


NON-APPLIOANTS 

Tort—Negligence—Defendant engaging expert 
cutters to cut down tree—Tree falling on house of 
plaintiff and damaging it—Defendant held not res- 
ponsible for cutter's negligence. 

In general a person is liable for the tortious acts 
of his servants bat not for those whom he engages 
as independent contractors. There are, of course, 
exceptions to this rule. A man cannot, for instance, 
evade responsibility by engaging an incompetent, 
person as an independent contractor to execute a 
work for which epecial skill is required. 

The defendants engaged certain persons to cut 
down a tree situate on their lund. The work was 
done negligently and in consequence a jar of the 
tree fellon the plaintiff's house and injured it. 
it was found that the persons engaged were experts 
who -acted as independent contractors : 

Held, that all that the defendants were called 
upon to do was to engage, competent persons and 
leave the matter in their hands and this according to 
the findings they did follow. Consequently they were 
not responsible for the negligence of the persons 
whom they employed. Corporation of the Town of 
Calcutta v. Anderson (|), referred to. 

O. R. App. of the order of; the 
Court of the Small Causes, Wun, dated 
oe 26, 1935, in B. O. Suit No. 606 of 


Mr. Hidayatullah, for the Applicant, 

Mr. P. P. Deo, for the Non-applicant. 

Judgment.—This isa suit for damages 
grounded on an action for negligence. 
The defendants engaged certain persons 
tocut down a tree situate on their land, 
The work was done negligently and in 
consequence @ part of the tree fell on 
he’ plaintiff's house and injured it. The 
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plaintiff, therefore, sues for the ‘damages 
he has sustained. 

The defendant admit the damage but 
plead that they were not responsible as the 
persons engaged were experts who acted 
as independent contractors. The lower 
Court finds both these facts proved but 
nevertheless holds the defendants respon- 
sible. The defendants or rather one of 
them applies here in revision. 

The plaintiff challenges these findings of 
the lower Court but as there is evidence 
to sustain them, I am not prepared to 
re-open them here, especially as there is no 
Countersevidence and not even an attempt 
to contradict the statements of the wite 
nesses in  cross-examination. I will, 
therefore, deal only with the law point 
involved. ; 

I do not think there is much difficulty 
about the law. In general a person is 
liable forthe tortious acts of his servants 
but not for those whom he engages as in- 
dependent contractors. There are, of 
course, exceptions to this rule. A man 
cannot for instance evade responsibility 
by engaging an incompetent person as an 
independent contractor to execute a work 
for which special skill is required. But 
then the ground of liability is his own 
negligence. Everyman is under a duty 
of care notto employ an unskilled work- 
man for a jcb which requires expert 
handling, and if he does so, then he has ': 
himself been negligent, so perhaps this is 
not a real exception. 

However, there are other exceptions 
suchas the doing of extra-hazardous acts 
which involve special danger to others, 
though there isa difference of opinion 
about this, but the general rule is clear. 
It is to be found in 23 Halsbury’s Law of 
England (Hailsham’s Edition) p. 710, 
para. 1002. Itis also the Indian Law. 
Corporation of the Town of Cal- 
cutta V. Anderson (1). It is not necessary 
forme to examine the cases cited there 
or indeed the cases cited in the very 
able argument of Counsel for the appli- 
cant, because, as I say, there is no doubt 
about the general law. Doubts arise 
only when we begin toexamine the excep- 
tions to the rule. 

The tree in question was ata distance 
of 30 feet from the plaintiff's building. 
It was about 3 feet in diameter and the 
branch which caused the actual damage 
was 3 feet long and 14 feet thick. There 
was nothing exceptionally hazardous in 

Q) 10 O. 445 at p. 461. 
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felling a tree of this kind nor was the 
work necessarily dangerous if properly 
performed. It is the kindof thing which 
even unskilled persons are able to accom- 
_ Plish with the exercise of a little ingenui- 
tyandcare, though of course, if they 
attempt todoan act of this nature with- 
out the requisite skill and cause injury, 
they will be liable. Butthe fact that 
unskilled persons can and often do 
accomplish such acts means that it is not an 
extra hazardous employment. Therefore, 
allthat the defendants were called upon 
to do was to engage. Oompetent persons 
and leave the matter in their hands and 
this according to the findings they did. 
It follows that they are not responsible 
for the negligence ofthe persons whom they 
employed. 

Tallow the revision and dismiss the 
plaintiff's claim. The application was 
filed by one of the two defendants but as 
the decree is joint and several and the 
cause of action is found to be non- 
existent, I dismiss the suit against both 
the defendants. No certificate has been 
filed so there will be no Counsel's fee. 
As regards costs since one of the defen- 
dants has not applied he will not get his 
costs in this Court and he will pay half 
the costs of the plaintiff inthe lower Court. 
The defendant who has applied in revision 
will get half his costs both here and in the 
lower Court. 

D Application allowed. 


CALCUTTA HIGH COURT 
Civil Suit No, 1347 of 1936 
July 28, 1937 
LorT: WILLIAMS, J. 
HEMANTA KUMAR DAS—PLAINTIHE 
versus 
ALLIANTZ UND STUTTGARTER LIFE 
INSURANCE Co., Lrp.—Drrenpants 
| Insurance—Life—Medical questions—Question about 
‘any other health complaints” does not refer to minor 
complaints — Evidence — Birth and death registers— 
Entries in —Cannot be admitted without identity is 
proved —Hvidence Act (I of 1872), ss. 74, 77—~Certified 
copy of entry of registration is proof of entry but 
not of contents—Registration Act (XVI of 1908), s. 32 
~—Minor claiming under deed—Whether can present it 
for registration. 

The question put to the assured by the Medical 
Officer of an Insurance Company about “any other 
health complaints” is not intended té refer to simple 
headaches, cold or slight fever, or similar minor ill- 
ness. Such a question must be read in a fair and 
commonsense way. 

The duty of the proposer is a duty to disclose and 
this necessarily depends on the knowledge he posses- 


sês. 
[English caseslaw referred to.] 
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Entries of the names of persons ina register of 
births or deaths or marriages cannot be positive 
evidence of the birth, death or marriage of such per- 
sons unless their identity is fully proved. Draycote 
v. Talbot (5), relied on, 

A certified copy of an entry of registration is ad- 
missible in evidence under ss. 74 and 77, Evidence 
Act, as proofof the entry, but not of the contents of 
the deed. 

Section 32, Registration Act, provides that a docu- 
ment may be presented for registration by a person 
claiming under it. A minorso claiming is entitled 
to present it for registration. Chittoort Chinnammt 
v. Venkayamma (6) and Keesara Venkatapayya v. 
ate Venkataranga Rao (7), relied on. [p. 522, 
co 


Messrs. N. C. Chatterjee, and P. B, 
Mukerjee, for the Plaintiff. 

Messrs, N. Barwell and D. C. Ghosh, for 
the Defendants. 


Judgment.—Tbis is a claim for Rs. 5,000 
and costs upon a 15 years’ endowment 
Policy of life assurance, which the assured, 
one Noot Behari Das, in consideration of 
natural love and affection has assigned to 
his son, the plaintiff, in August 1934. The 
policy is dated February 16, 1934, and 
the assnred died on February 22, 1936. 
The policy was issued subject to the con- 
ditions stated therein, and in accordance 
with the proposal and declaration made by 
the assured on January 8, 1934, in which 
it was provided that the declaration and 
the statements, answers and representa- 
tions therein contained and in the report 
of the Company's medical examiner should, 
by the basis of the contract, and that if 
any. untrue averment should be contained 
therein, the contract would be void. 

The defendants resist the claim on the 
grounds that the proposal contained a 
number of untrue statements and that it 
was accepted subject tothe further condi- 
tion that should the proposer's age be 
proved to have been above 60 years at his 
next succeeding birthday, the assurance 
should be treated as void ab initio, and 
that it has been so proved. The alleged 
untrue statements are (a) that the propo- 
ser's age would be 54 on his next succeed- 
ing birthday, whereas he well knew that. 
he had already attained the age of between 
67 and 70 years, (b) that he did not suffer 
and had never suffered from any disease 
of the urinary organs, (c) that he had not 
then and never had any difficulty in 
passing urine, (d) that he did not then 
suffer and never had suffered from stricture 
or from diabetes, and (e) that he had never 
suffered from any other complaint. Further 
the defendants say that the proposer made 
these statements fraudulently, and fraudu- 
lently concealed diverse facts materially 
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to be known to them and ‘of which at all 
material times they were ignorant, namely 
that he was theu suffering from a filarial 
or some other infection of the scrotum 
and had so suffered for a considerable 
period, that he had been constantly 
afflicted with ulcerine or other sore thereon 
and had frequently suffered from stricture 
as also from inconvenience of urine. The 
onus of proving all these allegations lay 
upon the defendants, 

On the question of age, the defendants 
stipulated in a letter, dated February 9, 
1934, thatif the age of the proposer were 
subsequently proved to be above 60 years 
next birthday, the assurance should be 
automatically vitiated ab initio. But in 
accordance with the ninth condition of the 
policy which provided for proof of birth, 
the proposer submitted a horoscope. and 
after this had been carefully scrutinised 
by the Company's horoscope-reader, his age 
was admitted on February 16, 1934, and 
this admission was endorsed as a special 
provision on the policy. In the horoscope 
the date of birth is given as Chaitra 1, 
1801 Saka (March 13, 1880). The defen- 
dants called a number of witnesses both 
on medical point and on that of age. Con- 
sidering that they have thought fit to 
make allegations of fraud against a dead 
man, this evidence is so meagre and so 
unconvincing that I am bound to say that 
mM my opinion these .charges have been 
made somewhat recklessly and ought never 
to have been made. 

‘They were unable to call any medical 
witness who had attended upon the assured 
and their only medical evidence was that 
of Dr. Sivapada Bhattacharjee who had 
attended upon a son of the assured. He 
stated quite frankly that he had no notes 
and that he could not swear the dates 
Sometimes, when attending the son, he 
bad talked to the assured. He saw him 
during his last illness in 1936 and he then 
had symptoms of filaria, thickened skin 
and an enlarged scrotum, but he could not 
say definitely that he had that disease. He 
never treated him and did not take parti- 
cular interest in his condition. He had 
fever and one day there was difficulty in 
passing urine. The scrotum was about as 
big as two langra mangoes and it was in- 
flamed and there was an ulcer on it. He 
thought that he had known the assured for 
four or five years prior to his death, but 
it was only guesswork and he could not 
say that he had any infection of the serotum 
in 1934, This witness was thoroughly 
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reliable, careful and fair, and it was quite 
clear from his evidence that he could not 
give any definite information about the 
condition of the assured prior to his last 
illness in 1936. Dr. Hans Fritz Hahndel | 
gave Some interesting evidence about the 
disease of filaria, but it was only relevant to 
the extent that he thought from the descrip- 
tion which was given by Dr. Bhattacharjee 
and relying onthe evidence of the other 
witnesses that the assured probably had 
filaria in 1936, and that if he had, this 
scrotum could not have reached the size 
stated in two years. But he admitted that 
it was very hard to say, and thata big 
scrotum might be due to causes other than 
filaria, for example, celulitis. He could 
not say definitely that the assured suffered 
from a filarial scrotum. The blood report 
showed that at that time, January 1936, 
there were positively no micro-filaria in the 
blood but that in his opinion was not con- 
clusive. The patient might have filaria 
without having it in the blood. 

The defendants called no other medical 
witnesses, They refused to call Dr. Nanda- 
lal Roy who had been their medical 
examiner of the assured at the time when 
the policy was issued. Their attitude was 
diffenlt to justify, because though they 
had ceased to employ him, they made no 
charge against him, even of negligence. 
Eventually he was called as a Court wit- 
ness. Instead, they sought to support this 
Meagre and unconvincing medical evidence 
with that of some illiterate and ignorant 
neighbours of the assured who had been 
discovered by the Superintendent for In- 
vestigation, a retired Inspector of Police, 
and whose evidence was so unreliable and 
so paltry as to be almost farcical in its 
insufficiency. Amritalsal Kundu had no 
conception of the difference between per- 
sonal knowledge and the talk of the 
neighbourhood. He lived rent-free in his 
nephew's workshop and had no regular 
wages. His evidence amounted to little 
more than local gossip. He said that he 
had not seen the assured for three years 
before his death. He had disease of the 
scrotum because he died of it. He used to 
walk with his legs apart and his dress 
used to be lifted up. From that it could 
be understood that he had a big scrotum. 
it was about the size of a football when 
last he saw him. ‘He saw it once when he 
was sitting down through a gap in his 
dhott. It had been growing for 15 or 
16 years. When a man suffers from 
disease in that locality, the entire losality 
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comes to know aboutit. He was distantly 
related to the assured, but he was poor 
and the assured was rich and did not care 
for him. Suresh Chandra Das was earning 
Rs. 10 to Re. 17 a month. He also said 
that the assured suffered for 15 or 16 years 
from a disease of the scrotum and could 
not walk. But he went much further 
than Kundu and described the scrotum as 
being about 18 inches wide during the last 
five or six years. Previous to that it was 
8to 12 inches wide. The assured was a 
very good man; he was not aman to tell 
lies ; he could not speak ill of him. 

Another neighbour, Purendra Nath Sen, 
said that when the assured walked past his 
house; it could be noticed that his scrotum 
was large. He had noticed that for 3 
or 35 years by guess. The insured was a 
very stout man. Nanigopal Banerjee had 
been a partner of the assured for ten years 
until 1924. Between that date and 1935 
he said he saw him only once. About 
November 15, 1935, he complained of 
difficulty in passing urine and that his 
scrotum was big and that there was a 
sore on it. The witness said that he did 
not see the scrotum but noticed it was 
abnormally large. His physical condition 
was quite good. He sometimes complained 
of fever. He came to the office every day 
and the witness never knew him to be laid 
up. He was a heavily built man. He was 
a man that-anybody could trust. Prama- 
thanath Pramanik is an Honorary Magis- 
trate and head of the community to which 
the assured belonged. His evidence was 
taken on commission. On being pressed 
very hard with leading questions about the 
health of the assured, he said that he knew 
nothing about it; the assured had no 
physical deformity. or defect. He was 
quite healthy On being asked point-blank 
whether he had obgerved anything unusual 
abcut the scrotum of the assured, be said 
he thought that it was little bigger than 
ordinary. One could notice it when he 
walked, But he had never seen it and 
could not say when or for how long he had 
noticed it. 

Rakhal Das Pramanik presumably was 
an unwilling witness for the defendants. 
He said that he did not notice anything 
unusual about the assured,” and did not 
notice his physical condition. Ram Ohunder 
Ohatterjee is the agent for the defendants 
who introduced the proposal tothe Com- 
pany and the assured to the medical 
examiner: He filled up the proposal form, 
which must have entailed talking to the 


s 


HEMANTA-KUMAR DAS V. A. UND 8. LIFE INSURANOE, 00., LTD. (OAL) `’ 


519 


accused for sometime. All the questions 
in the form had to be translated from 
English into Bengalli, yet he noticed no- 
thing about the abnormal condition of the 
scrotum of the assured, which if the evi- 
dence of the witnesses was to be believed, 
was patent to every eye. That this wit- 
ness had noticed nothing abnormal about 
the scrotum of the assured was admitted by 
Meherchand Puri, the officer-in-charge of 
the Olaims Department of the defendant 
Company. The witness himself was com- 
pletely silent both on this point and on 
the point of age which, it was alleged, had 
been so grossly understated. Obviously 
it was the agent’s duty to take particular 
care not tointroduce proposals containing 
untrue statements. The only explanation 
which he gave to the defendants was that 
the assured was sitting down when he saw 
him. This explanation was accepted by the 
defendants and he is still in their employ. 
Dr. Nandalal Roy's evidence, if believed, 
shows that the agent brought the assured 
to ths dispensary and, therefore, had every 
opportunity of seeing him walk. The agent 
himself was silent on this point also. 

That c`mpleted the evidence on this 
point given on bshalfof the defennants, 
and the only medical man Dr. Nandalal 
Roy who examined the assured on behalf 
of the Company, for the parpose of ascer- 
taining his medical condition at the time 
of the proposal had not been called, 
though he had been subpwaned by the 
defendants and was presentin Court, and 
though learned Counsel on behalf of the 
defendants had stated that he proposed to 
call him. 

Mr. Puri stated that the defendants had 
a strong impression that he had acted 
negligently and for that reason had dis- 
pensed with his services as a medical 
examiner. He had examined many other 
cases for the Company and there had never 
before been any cause for complaint against 
him. Owing to the statements in the 
death claim that the assured had died of 
“ulcer on the scrotum with fever”, that the 
immediate cause of death was “pneumonia” 
and that the specific name of the disease 
was ‘sceptic ulcer and pneumonia”, the 
chief medical officer of the Company had 
strong suspicions about the genuineness of 
the claim and an investigation was ordered. 
But no information was sought from Dr. Sen 
named in the personal statement as the 
regular medical attendant of the assured, 
nor from those persons who had signed the 
personal friends’ report, nor from Dr. K, K 
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Roy who had attended the assured during his 
last illness and had signed the medical certi- 
ficate of death. And Dr. Nandalal Roy was 
not examined, nor was any information or 
explanaticn asked for from him. Mr. Puri 
admitted that it was the express duty of 
tte medical examiner to examine the 
private parts of the proposer, and that 
Dr. Roy had passed the life only as “fair 
(acceptable with an extra charge”). 
Thus the defendants refused to make any 
definite charge against Dr. Nandalal Roy, 
yet refnsed to ask him either for explanation 
or information or to call bim as a witness. 
in these circumstances I ordered him to be 
called as a Court witness. He said that he 
made a thorough examination of the assured 
on January 8, 1934. He put to him the 
questions contained in the “personal state- 
ment” and was satisfied, so far as he could 
ancertain by examination, that his answers 
were true and correct. He examined his 
private parts. There was absolutely no sign 
of an enlarged ecrotum. Urine was passed 
in his presence. There was no trace of filaria 
or elephantiasis. In his opinion the question 
about “any other health complaints” is not 
intended to refer tosimple headaches, cold 
or slight. fever, or similar minor illness. 
This interpretation is correct. Such a ques- 
ticn must be read in a fair and common- 
sense way: Connecticut Mutual Life Insur- 
ance Co. v. Moore (1), at p. 650* and must be 
construed conira proferentes: Joel v. Law 
Union & Crown Insurance Co. {2), per 
Fletcher Moulton, L. J. ab p. 896¢ Anderson 
v. Fitzgerald (3), per Lord St. Leonards at 
p. 507}, In re Etherington and Lancashire 
& Yorkshire Accident Insurance Co. (4), 
per Vaughan Willams, L, J. at p. 5968. 
Moreover, as was said by Fletcher Moulton, 
L. J. in Joel v. Law Union & Crown 
Instruance Co. (2), at p. 8847, the duty of 
the proposer isa duty to disclose and thig 
necessarily depends on the knowledge he 
prossesses. In crcss-examination by learned 
Counsel on behalf of the defendants, the 
evidence of Dr. Nandalal Roy was not even 
challenged, but for the firat time in the 
history of this case it was suggested some- 
what vaguely that the witness had been 


@ 908) 2B aes: LJ 

(2) ( $3; 77 LJ K B 1108; 99 L T 712: 
T L R 898; 52 S3 740. menad 

O UESELE Pi 

4) 7 B 684; 100 E 

53 83 J 266; 25 T L R 287. ALOON, 

**Page of (1881) 6 A. O.—[#d_] 

+Pages of (1908) 2 K. B—[Ha] 

{Page of (1853) 4 H. L.O0.—~[Ed.] 

§ Page of (1909) 1 K, B.—[Hid.] 





HEMANTA KUMAR DAB V. A. UND B.LIPA INSURANCE 00, LTD. (CAL) 


17710 


duped by some one who had personated, 
the assured. No such case had been raised 
in the written statement of the defen- 
dants or by any of the witnesses. It 
struck me as being a final desperate 
attempt somehow to justify the somewhat 
unusual ccurse which had been adopted 
and pursued by tke defendants throughout, 
andtolend some air or consistency to it 
however slight. 

On behalf of the plaintiff Dr. Keshab 
Krishna Roy was called. He is a homeo- 
pathic physician and surgeon and attended 
tothe assured during his last illness and 
signed the death claim and medical certi- 
ficate of death. The total duration of the last 
illness was about a month. He first attended 
on February 5, 1936, when he found the 
patient suffering from fever and ulceration 
of the scrotum. Two recent reports, a 
blood examination report and a urine 
examination report, were shown to him. 
They indicated nothing but inflammation. 
He suspected diabetes. The scrotum was 
swollen and enlarged about 7 by 5 inches in 
size. There was thickening of the skin and 
there were indications of haja. The patient 
said that he had scratched the scrotum and 
the witness suspected infection tbrough the 
nail producing cellulitis. The blood report 
was consistent with cellulitis. There was 
high fever. Pneumonia came on about 
19th and this was followed by death on 
February 22,1938. There was no indication 
of filaria and he never thought of it. It 
was never suggested by anyone, nor by 
any other dcctor who was in attendance 
on the patient, Dr. Dhirendra Nath Roy, 
who was ill and unable to attend the 
hearing. It was not a case of filarial 
scrotum, nor of elephantiasis, but of ulce- 
ration of the scrotum. The swelling was 
due to cellular infiltration caused by in- 
flammation and this wasdue to infection. 
Bejoy K. Chakravarty is an owner of 
collieries and house properties, a man of 
substance. He had known the assured 
very intimately for 30 to 35 years. He 
never heard him complain about any urinary 
trouble, or trouble in passing urine, and he 
never noticed that he had a big scrotum 
or that there was anything unusual about 
his dhoti. He never knew him to suffer 
from any illtess worth mentioning until 
his last. Suresh Chandra Bhattacharjee ig 
a Post Masier and had signed one of the 
private friends’ report which was submitted 
to the defendant Company. He had known 
the assured since 1924 fairly well. He had 
never known him to suffer from any illness, 
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and had never noticed any physical de- 
formity or peculiarity, or that he had a big 
scrotum or anything portruding. He was 
of very active habits. 

On the question of age, soms of the wits 
nesses gave some amusing but not very 
reliable evidence. Many Indians have but 
vague idea about their sges, but the witness 
Kundu was quite sure, and said his was 56, 
and the assured was at least 20 years older. 
He had no hcroscope, and could not give the 
year of his birth. He arrived at his age by 
guesswork. Thus. he knew that he was 56 
because he was 12 in 1300 (1893), and he 
knew that because it was 44 years ago. It 
is 44 years ago because this year is 1344 
(19371. Every one in Kasaripara knows 
that the age of the sssured was 73 or 74 
years. Such evidence is obviously of little 
value. Suresh Chandra Das was equally 
unconvincing, He had no horoscope but 
said that his age is 59, and the assured was 
older by 13 or 14 years. He arrived at the 
conclusion because he (Suresh) was 19 
when he was married, and that was 40 years 
ago. He knew that it was 40 vears ago 
because 19 from 59 leaves 40. His eldest 
boy is about 25. Before his birth two 
daughters were born and died. There 
were two years between each. His wife 
was 10 or 11 when he married her, and his 
first child was form when she was 13 or 14 
years of age. When it was pointed out to 
him that according to his statements he was 
22 when his first child was born and that 
was 28 years ago, which would make him 
50 now. he said that he was an ignorant 
man and had made mistakes in calculation 
which he had arrived at by guess. The 
rest of the oral evidence on this point was, 
if possible, of still smaller value. Nani- 
gopal Banerjee and Purendranath Sen, 
though asked by learned Counsel fcr the 
defendants, could give no information. 
Pramathanath Pramanick said that he was 
about 64 and the assured was older than he 
by about seven or eight years by guese. 
He could not say how old the assured was 
when he died, and he was not pressed in 
cross-examinationto say how he knew his 
own age. Apparently he had no horoscope, 
and did not know the date of his birth. He 
admitted his memory was, defective. Dr. 
Nandalal Roy, in his medical report in 
answer to the question “Does he show any 
signs of degeneration or premature death”, 
had stated that the proposer was bald and 
had false teeth and that he supposed his 
age to be 55 or 56 years. 

Three documents were put in evidence 
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on behalf of the defendants (a), A certified 
extract from the register of deaths at 
Nimtolla Burning Ghat concerning Radha- 
rani Dassi of 97-2-1, Baranoshi Ghosh 
Street, wife of one Noot Behari Das, who 
died in 1933. Herage was stated to be 61, 
and Hemanta Kumar Das, son, of the same 
address, was the informant ‘b). A certified 
extract from the register of births of ward 
No. 6 showing that a daughter was born to 
one Noot Behari Das of 97-2-1, Baranoshi 
Ghosh Street, on March 24, 1892. The 
informant was one Noot Behari Das, These 
extracts were produced by a clerk in the 
health department of the Corporation of 
Calcutta, who had no personal knowledge 
about the entries and could not vouch for 
their correctness. No attempt was made to 
identify the persons named therein. It wag 
suggested on behalf of the defendants that 
these entries refer to the assured and his 
daughter and wife, and show that he could 
not have been of the age stated by him. 
In my opinion they cannot be accepted 
without evidence of identification, and are 
not sufficient in law without such evidence 
of identification to establish the defendants* 
case. As was held in Draycott v. Talbot 
(5), entries of the names of persons in a 
register of births or deaths or marriages 
cannot be positive evidence of the birth, 
death or marriage of such persons unless 
their identity is fully proved : see also 
Woodroffe’s Law of Evidence, Edition 9 
at p 394 fc). A certified copy of the entry of 
registration of a deed presented by one 
Noot Behari Das of 65, Simla Street, Calcutta, 
in August 1891, at the Calcutta Registry 
Office, which purported to have been exe- 
cuted by Bhairomani Dassi of 97 Baranoshi 
Ghosh Street. This copy of the entry is 
admissible in evidence under ss. 74 and 77, 
Evidence Act, as proof of the entry, but 
not of the contents of the deed : see Woode 
roffe’s Law of Evidence, Edition 9, p. 570. 

Again, there was no attempt to give any 
reliable evidence of identification. The 
evidence of Suresh Chandra Das was on 
this point obviously hearsay and inadmis- 
sible. At that date he could not have been 
more than about four years of age, 12 
according to his own unreliable estimate. 
It was argued on behalf of the defendants 
that this evidence shows that the assured 
presented a deed fcr registration in 1891, 
when aceording to his personal statement 
he must have been a minor, and that a 
minor cannot so present. This contention 
js unsound : s. 35 (3) (6), Registration Act, 

(© (1718) 1 E R 1501; 3 Bro, P O 564, 
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provides that if any person by whom the 
document purports to be executed appears 
to the Registering Officer to be a 
minor, the officer shall refuse to register it. 
But s. 32 provides that a document may be 
presented for registration by a person 
claiming under it. A minor so claiming is 
entitled to present it for registration ; 
Chittoori Chinnammi v. Venkayamma (6) 
and Venkatapayya v. Nayani Venkataranga 
Rao ( ), per Lord Phillimore at p. 222*, and 
per Lord Atkin at p. 224* [in arguments |. 

On behalf of the plaintiff, Bejoy K. 
Ohakrabutty said, at the time of his wife's 
death in 1933 the assured told him that he 
was about 54 or 55 years old. _ Suresh 
Chandra Bhattacharjee said that his age 
was 54, andthe assured was three or four 
years older. The witness passed the en- 
trance examination at the University and 
had verified his age from the records. 

‘After a careful consideration of the whole 
of this evidence, Lam not satisfied that the 
defendants have succeeded in discharging 
the onus of proof which lay upon them. 1 
do not believe the witnesses called on their 
behalf who gave evidence about the age of 
the assured. Their evidence was wholly 
unreliable. Nor, in my opinion, is the 
deficiency cured by the documentary evis 
dence tendered which is insufficient ‘and 
inconculsive. The medical evidence falls 
far short of what should be required, spe- 
cially where charges of fraud are made, but 
also with respect to the allegation that tne 
statements made by the assured were 
untrue. In my opinion the mcst that can 
be said for the defendants is that there were 
grounds for suspicion which were a legiti- 
mate subject for inquiry, but they were 
not justified, in view of the facts ascertained, 
in resisting the plaintiff's claim, and cel- 
tainly not in recklessly launching charges 
of fraud against the assured. There muss 
be judgment for the plaintiff with costs. 

D. Suit decreed. 


6 64 M LJ 449; 142 Ind. Oas. 646; A I R 1933 Mad. 
407; Ind. Rul. (1933) Mad, 232; 37 L W 471; (1933) M 
W N 636. 

(7) 56 M L J 218; 114 Ind. Cas. 17; A IR 1929P O 
24: 56 I A21; 52 M 175;29 L W 118; (1929) M W N 
47: 33 O W N 261; 31 Bom. L R 299; (1929) A L J 41; 
4901 J 148; Ind. Rul. (1929) P O 57 (P O). 
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PATNA HIGH COURT 
. Civil Appeal No. 117 of 1936 
February 22, 1933 
AGARWaLA AND VARMA, JJ. 
MAINA 8SAHU—Deranpsant—APPELLANT 
versus 
Mahanth BALAK DAS -—Puantipr— 
RESPONDENT 

Lessor and lessee— Verbal agreement for permanent 
lease—No document—Time for suit for specific per- 
formance expiring—Permanent structures built Suit 
by lessor for ejectment—Lessee, tf can rely on equit- 
able estoppel — Lease for benefit of lessor—Lessee, if 
can get compensation for structures built. 

Where there was a verbal agreement for a perma- 
nent lease for the specifie performance of which the 
lessee might have instituted a suit but the time for 
such a suit has expired with the result that the lessee 
has lost the remedy which was open to him and the 
lessee has built permanent structures on the land, in 
a suit by the lessor for the ejectment of the lessee, the 
lessee cannot rely upon an equitable estoppel. If, 
however, the lease was for the beneiit of the lessor, 
the lessee is entitled to compensation forthe perma- 
nent structures erected by him. Arif v. Jadunath 
Majumdar (1), relied on. Forbes v. Ralli (2) and 
Gurshat Mahton v. Jugeshwari Prasad Singh (8), 
distinguished. Mohammed Ali Khan v. Kanai Lal 
Haldar (4), referred to 

C. A. from the appellate decree of the 
eg Judge, Patna, dated November 4, 
1935. 

Messrs. Sarjov Prasad and D. Lall, for 
the Appeliant. 

Mr. Ganesh Sharma, for the Respondent. 

Agarwaia, J.—The plaintiff-respondent 
sued 10 eject the defendant from a piece of 
homestead land which was settled with 
the defendant by the predecessor of the 
plaintiff in 1928. The land belongs to a 
Thakurbari in Patna and the lessor was, at 
the time of the settlement, the mohunt of 
the Thakurbari, who was subsequently 
removed and was succeeded by the present ` 
mohunt. On the land in dispute the defen- 
dant has erected a pucca house. His defence 
to the action was thut he was a permanent 
lessee and had paid Rs. 250 as salami for 
the land. The lower Appellate Court has 
found that there was a verbal agreement 
fur a permanent lease and that Rs. 250 
was paid by the defendant to the predeces« 
scr of the plaintiff as salami. The Courts 
below, however, have agreed in dismissing 
the suit oa the ground that the lease being 
merely an oral one is unenforceable in 
law. ‘ 

In second appeal by the defendant, it is 
contended that in equity the plaintiff should 
be restrained from ejecting the defendant 
although it is admitted that apart from 
considerations of equity the defendant is 
not entitled to retain possession*of the land 
for want of a properly registered lease. A 
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similar argument was advanced in Arif v. 
Jadunath Majumdar (1) which was decided 
by the Judicial Committee of the Privy 
Council. That also was a case in which 
the owner of land sought to eject the defen- 
dant who claimed a permanent lease not 
evidenced by a document. With regard 
to the contention that the defendant was 
entitled to retain possession on equitable 
principles, their Lordships observed: 

“Whether an English equitable doctrine should, 
in any case, be applied so as to modify the effect 
of an Indian statute may well be doubted; but 
that an English equitable doctrine, affecting the 
provisions of an English statute relating to the 
right to sue upon a contract, should be applied by 
analogy, to such a statute as the Transfer of Pro- 
perty Act and with such a result as to create 
without any writing an interest which the statute 
says can only be created by means of a registered 
instrument, appears to their Lordships, in the 
absence of some binding authority to that effect, 
to be impossible." 

It is contended however for the appel- 
lant that he is eutitled to rely upon an 
equitable estoppel. A similar contention 
was advanced in the case before their Lord- 
ships in the Privy Council and their Lerd- 
ships dealt with it by observing: 

“This is no case of money being expended by the 
respondent in any mistaken belief as to his legal 
rights, or of the appellant knowing of the exist- 
ence of any such mistaken belief, or encouraging 
the respondent by abstaining from asserting a 
right inconsistent with the acts of the respondent. 
Observe the true fact. In 1913, the respondent 
obtained a verbal agreement for the grant of a 
perpetual lease, under which agreement he could 
have sued for and obtained and registered an 
instrument creating hig title to enjoy the property 
in perpetuity. That agreement continued to be 
enforceable against the appellant until the month 
of December, 1921. The structures were erected on 
the land many years before that date, and they 
were erected, not in any mistaken belief by the 
respondent of his rights in regard to the land, but 
in assertion of rights which he correctly believed 
to be his; not by reason of any encouragement or 
abstention on the part of the appellant, but by 
reason of the agreement which he was then en- 
titled to enforce against the appellant.” 

These observations apply exactly to the 
facts of this case. In 1928 there was a 
verbal agreement for the specific perfor- 
mance of which the defendant might have 
instituted a suit. The time for such a suit 
has expired with the result that the defen- 
dant has lcst the remedy which .was open 
to him. It is, however, contended that the 
representation by the lessor {o the defen- 
dant estops the lessor’s successor from dis- 
puting the defendant's right. This aspect 


(1) 58 O 1235; 131 Ind. Oas. 762; AIR 1931 PO 79; 
58 IA 91; 60ML J 538; 33 L W 586; 530L J 359; 
350 WN 550;15 RD 354; 80 W N 739; (1931) M W 
N 480; Ind. Rul. (1931) P 0154; 33 Bom. L R 913 
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of the matter was also dealt with by the 
Judicial Committee in the case already 
referred to, With regard to it their Lord- 
ships said: 

“In truth, this case, when the true facts are 
appreciated, is simple enough. The acte of the 
respondent are all referable to a verbal contract, 
which was enforceable against the appellant at 
the time when the respondent's expenditure wag 
incurred, and for long afterwards. Unfortunately, 
for the respondent, he allowed his right to enforce 
his contract to become barred withthe result that 
he can only resist the appellant's claim to posses- 
sion by seeking to establish a title, the acquisition 
of which is forbidden by the statute. The statute 
disables him from contesting the appellant's right 
to possession." 


Here also, the act of the respondent in 
constructing the house is referable not to 
any representation by the lessor but to the 
verbal contract. The appellant, however, 
referred to the decision of the Judicial 
Committee in Forbes v. Ralli (2). That 
was a case in which there was a registered 
lease and a question with regard to the 
proper construction of this lease arose 
between the lessor and the lessee upon which 
the lessor wrote to the lessee that there 
was no objection to his building a pere 
manent structure on the demised land and 
stating that the lease was a permanent 
one. It was held that tis letter was a 
representation as to the nature of the 
lease which estopped the lessor from con- 
tending that the lease was other than per- 
manent. The facis of that case and tLe 
decision in it have nothing to do with the 
facts of the present case. Reliance was also 
placed upon a recent decision of this Court 
in Gurshai Mahton v. Jugeshwarit Prasad 
Singh (3) The facts of tbat case were that 
the defendanis first party applied to the 
landlord for permission to complete the 
purchase of a residential house erected by 
the defendants second party who had been 
in occupation of the land for 40 years. The 
landlord gave his consent and received a 
salami from defendants first party. The 
consent wes given in writing and the 
defendants first party took possession and 
paid the rent of the land to the landlord. 
It was held that although the document 
did not create any permanent tenancy, it 
estopped the landlord from ejecting defen- 
ants first party. The facts of that case also 
are entirely different from the facts of the 
present case with which we are dealing. In 


(2) 4 Pat. 707; 87 Ind, Cas. 318; A I R 1925 P 0146; 
52 TA 178; 233A L J 518; 6 P L T404; 27 Bom. LR 
860; 49M L J 48; 41 C LJ 543; LR6A P C19 
oa MW WN 453; 30 CW N 49; 20 WN 514 
(PO). ; 
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Gurshai Mahton v. Jugeshwari Prasad Singh 
(3) the act of the defendant first party in 
purchasing the house was not referable to 
any contract between him and the landlord 
but to the written permission which the 
landlord gave him. In my opinion, on the 
facts of this case, the defendant is no: able 
to resist the plaintiff's suit in ejectment. 

A further question arises, however, with 
regard to the building which has been 
erected by the defendant. On behalf of the 
respondent it is contended that the granting 
of a permanent lease being beyond the 
powers of a mohunt and the defendant, 
placing his case at its highest, having taken 
his lease from such a disqualified owner is 
not entitled.to any compensation but only 
to remove the materials of the building. It 
has been found, however, by the learned 
District Judge that the settlement of this 
land by the mohunt was necessary in order 
to enable the Thakurbari to be carried on. 
It must therefore be held that in the cir- 
cumstances of the case, the settlement of 
the land was for the benefit of the Thakur- 
bari as it is inconceivable of what use the 
Thakurbari would be if it ceased to func- 
tion. In these circumstances the question 
arises whether the defendaut is entitled to 
compensation forthe building. The learned 
Advocate for the appellant referred to s. 51, 
Transfer of Property Act, and contended 
that on the analogy with that section, 
which does not apply to a lease but only 
to a transfer of a proprietary right, he 
should be awarded the costs of the house, 
Reference was also made to Mohammed Ali 
Khan v. Kanai Lal Haldar (4). The facts 
of tnat case werethat a Hindu widow exe- 
cuted a lease for 99 years in order to secure 
for herself an annuity of Rs. 1(0 as rent. 
The result of the transaction was to deprive 
the reversioners of the property for a long 
period in lieu of the rent and possibly also 
for a further term of 99 years. It was held 
that the transaction was not binding on 
the reversioners but that in equity the 
lessee was entitled to be compensated for 
improvements effected on the land which 
were inseparable from the land. 

The appropriate order to be passed in 
such a case has been indicated in Badal 
Chandra v. Debendra Nath (5). The order 
we pass in this case therefore is that the 
appeal is allowed to this extent that the 


(3) 18 P L T 911; 170 Ind. Oss. 475; A IR 1937 Pat 
454; 3 B R742; 10 R P 133. 

(4) A I R 1935 Cal. 625; 159 Ind. Oas. 767; 8 R C 350. 

(3) 37 O W N 473; 145 Ind. Cas. 892; A I R 1933 
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decree of the District Judge is set aside 
and the case sent back to his Court so that 
the cost of erecting the house constructed 
by the defendant be ascertained and, after 
the ccst has been ascertained, a decree 
for ejectment will be made in favour of the 
Plaintiff conditional on his paying the 
amount so ascertained within the time to be 
fixed by the Court. In the circumstances, 
thera will be no order for costs in this 
appeal. The Court below will, of course, 
be alert to check any attempt on the part 
of the defendant to exaggerate the cost of 
the structure in question and will take 
into consideration the financial condition 
of the Thakurbari in fixing a time to be 
allowed to the plaintiff in which to 
find the amount of cost when it has been 
ascertained. 
Varma, J.—I agree. 
s.j Appeal partly allowed. 


CALCUTTA HIGH COURT 

Civil Suit No. 403 of 1937 
November 29, 1937 
Lost WILLIAMS, J. wi 

PACIFIC MINERALS, Ltp.--PLsIntirgs 

versus 

SINGHBH `M MINING SYNDICATE— 

DEFENDANT 

Contract—Offer and acceptance—Defendant’s offer 
—Acceptance by plaintiff but with new term—De- 
fendant refusing to consider new term but repeat. 
ing original offer—Plaintiff accepting -Contract of 
sale held complete and binding—Manager of mine, if 
can enter into contract on behalf of owner. 

The defendant offered to sell ore ani the 
plaintiff accepted it but sought to add a further 
term. The defendant refused to consider the new 
term but at the same time repeated the original 
offer and the plaintiff accepted it: 

Held, that the contract of sale was complete and 
was binding on the defendant. 

The manager of a mine can enter into a contract 
binding on the owner. ; 

Messrs. P. C. Ghose and P. Mallik, for 
the Plaintiff. a 

Messrs, S. N. Banerjee (Jr.) and M. N. 
Banerjee, for.the Defendant. 

Judgment.—This is a suit for the 
recovery of the sum of Rs. 5,500 as damages 
sustained as the resalt of breach of a con- 
tract to deliver 2,000 tons of manganese 
ore. The defendants carry on business, 
inter alia, in the district of Singhbum, and 


own a Manganese mine in the district of: 


Vizagapatam. Apparently, the price of 


manganese ore Varies considerably from . 


time to time, and when prices are low, it is 
not profitable to work a considerable num- 
ber of mines actually existing in this 
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country. In recent years, however, the 
price of manganese has risen, with the 
result that a large number of small mines 
which had not been worked for years, 
were again brought into operation, and a 
considerable number of new firms and 
companies sprang up, dealing in production 
and sale of manganese ore. The ore varies 
in quality, that is to say, the actual amount 
of manganese in the material taken from 
the mine varies from 40 to 50 per cent. 
English and European buyers are interested 
mostly in ore of the higher percentages 
whereas in the East and in Japan, there is 
a demand for the lower precentages. The 
principal area in India from which man- 
ganese ore is derived is the Central Pro- 
vinces, but there are one or two large mines 
in Vizagapatam also. 4 

The defendants apparently had entered 
into a contract with a man named Patel, 
under which he agreed to take the whole 
of the output of their mine. Owing to his 
failure to fulfil this contract, the defend- 
ants found themselves with 2,000 tons of 
Manganese ore 4) per cent. upon their 
hands in the early part of 1936 and they 
were anxious to sell it. The plaintiffs 
heard of this and wrote a letter dated 
April 29, 1936, to the defendant's Manager 
at Salur in Vizagapatam, saying that they 
understood that the defendants had 2,000 
tons of manganese ready at Vizagapatam 
port, and asking for his lowest quotation, 
with an approximate idea of its analysis. 
The Manager was G. R. Bennett, and he 
replied on May 1, telling the plaintiffs that 
he would forward their letter to his Head 
Office who would take up the mater direct 
with them. On May 16, the defendants 
wrote saying that they had 2,000 tons of 
manganese ore for disposal and quoted a 
rate, which they stated was the same as the 
plaintiffs had quoted them for some previcus 
parcel, that is to say, Rs. 9-2-0 Ex- 
Stack Docks, for 41 per-cent. grade, plus 
or minus 0-4-0 unitage. Further they gave 
the approximate analysis and said that if 
the terms were acceptableto the plaintiffs 
they would like an advance of 50 per cent. 
against value. They concluded by asking 
the plaintiffs to send their reply “to our 
Manager at Salur,a copy of which may be 
sent here for our information.” 

The meaning of the term 41 per cent 
grade plus or minus 0-4-0 unitage is that 
the material contained 41 per cent. ore and 
that it was to be sold upon the condition 
that if it turned out to be one or more per 
gent. higher or lower than the fignre quote 
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ed, then the matter would be adjusted by 
adding or deducting 0-4-0 per ton for each 
unit of percentage higher or lower than 41 
per cent. thus 41 pər cent. being 
Rs. 9-2-0, 40 per cent. would be Rs. 8-14-0, 
and 42 percent. would be Rs. 9 6-0 and so 
on. 

In response tothe defendant's invitation 
to correspond with their Manager, the plain- 
tiffs wrote to him at Salur on May 20, 
acknowledgidg the letter from his Head 
Office and complaining that the price 
quoted was alittle too high. The plaintiffs 
were prepared to purchase the lot at 
Rs. 8-8 0 per ton, Ex Stack, Vizagapatam 
Harbour, on the basis of 41 per cent. 
manganese, with a unitage of 0-4-0 up and 
down, rejection below 40, It was to be 
understood also that silicia oontents should 
not exceed 7-5 per cent. and their offer 
was subject to the Manager's confirmation 
by the 27thinstant. He replied on May 
22, and referred to the plaintifis quotations 
in 1935 at Rs. 9-20, saying that the price 
of manganese tad slightly hardened. He 
was unable to accept the plaintiffs” offer 
but was prepared to accept Rs. 8-14-0 per 
ton, and asked the plaintitts to let him have 
their acceptance or refusal of this offer be- 
fore the 28th as he had another buyer 
waiting. The plaintifis replied on May 25, 
saying that they were pleased to confirm 
finally their purchase of 2,000 tons of ore 
at Rs. 8-14-0 but they added to the terms 
offered a further term, namely “sampling 
and analysis by Messrs. R. V. Briggs & 
Oo. is tobe taken as final and cost thereof 
to be shared equally". They also stated 
that delivery of the lot would be taken in 
June and July 1936 and that they were 
arranging to send the Manager a form ofa 
contract for his signature. A copy of this 
letter was sent to the defendant's office in 
the district of Singhbhum. 

On May 27, Mr. Bennet replied saying 
that he was certainly not prepared to 
pay half the ccst of sampling as the cost 
of sampling, etc., was always paid by the 
buyer. Further, he asked the plaintiffs to 
let him have their reply by return as he 
had had to write to another party, to whom 
he had promised to give a reply by the 
28th putting him off for a few days. 

On May 29, the plaintiffs replied to him 
saying that they had considered the ques- 
tion of the sharing of the sampling and 
analysis charges, and that this being their 
first transaction with him, they were agree- 
able to comply with his request, namely 
that the sampling and analysis should be 
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entirely on their account. They concluded 
“You may therefore now consider our 
transaction as finally closed”, On June 1, 
they sent him a contract note which con- 
tained some usual customary terms which 
had not been specifically mentioned in the 
correspondence between the parties, such 
as an arbitration clause, a condition of pay- 
ment of Rs. 1,000 payable by the buyers 
as advance with shipping instructions and 
the balance at the time of shipment, har- 
bour’s weighment at the time of shipment 
to be taken as fina), and so on. 

As they did not receive back the con- 
tract note, they wired to the Manager and 
wrote again on June 4, asking the 
Manager to hold himself in readiness to 
deliver at least 1,50) tons, to filla ship- 
ment engagement of the plaiatifis between 
Junel5 and 28 On June 4, iti appears 
that Mr. Bennett wrote to Mr. Agarwalla, 
a partner in the defendant firm, enclosing 
the plaintifi's letter and contract note and 
asking him to reply to it as he (Mr. Bennett) 
did not know wether Mr. Agarwalla was 
going to sell the ore to the plaintiffs or to 
Mr. Patel, and on June 6, he wrote to 
the plaintiffs saying that he had forwarded 
the contract note bo his Head Office. 
Further letters followed in waich tae plain- 
tits urged the defendants to retura the 
contract note and to arrange for delivery 
of the ore, and on June 16, the defend- 
ants wrote saying that they had no know- 
ledge of the contract and had asked their 
Manager Mr. Bennett about the position. 
- This statement can hardly be accurate 
- because they had received Mr. Bennett's 
letter of June 4, and have disclosed it in 
- their affidavit ofdocuments. Further, they 
had received a copy of the plaintiff's 
letter sent to their Manager on May 25. 
On June 16, and before the defendants had 
had any opportunity of asking kim wnat 
the position was, the Manager wrote to the 
plaintiffs saying that while he was corres- 
ponding with them about the sale of the 
ore, his Head Office had also been negotiat- 
ing with another party and that he (the 
Manager) was not informed till after ne 
had sent the contract note to the defend- 
ant that théy had already sold the ore and 
he returned the contract note. On June 
22, the plaintiffs pointed out to the defend- 
ants that their contract had beea deiinitely 
made, and depending upon it they had 
already sold the ore for shipment in 
June and July 1936. 

Upon failure of the defendants to deliver 
the goods, the plaintifs bought 2,000 tons 
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of ore in tne open market. They allege that 
they have sustained a loss of Rs. 5,500. 


They were unable to purchase the ore in ' 


tue district of Vizagapatam. According to 
the evidence of Mr. Tulsi Charan Basa, 
who is one of the Managing Directors of the 
plaintifi-company, there was no Mangenese 
available at that time in Vizagapatam 
and the only alternative was to try the 
Central Provinces market. According to 
him in the Vizagapatam district there is 
only one manganese company worth the 
name and that isthe Vizianagram Mining 
Co. He applied to them and they had no 
stock, It was just after the rainy reason 
and the stock was exhausted. In the 
Uentral Provinces he purchased from vari- 
ous suppliers aad at different rates. He was 
unable to obtain any ore of 41 percent. but 
succeéded in purchasing one ore of 48 per 
cent. 45 per cent. and 44 per cent. 
and his claim is based upon the price 
which he had to give for these supplies 
of ores, after making a correction down 
to 4l percent. by deducting a unitage of 
6 annas per unit; thus, from the price 
given torthe ore at 43 per cent. he has 
deducted / units at 6 annas a unit, 
making Rs 2-10-0, and so on, 

‘Lhe defendants in their written statement 
allege that no contract was made, 
Secondly, that G. R. Bennett who purported 
to enter into the alleged contract on behalf 
of the defendants had no authority to do 
so. The plaintiffs replied in a further 
wiitten statement, saying that Mr. Bennett 
was the Manager of tne defendant com- 
pany and that it was wifhin the apparent 
scope of his authority as such Manager 
to enter into the contract. Further, they 
suid that toe defcudant firm by their letter 
dated May lb, neld out Bennett as their 
Manager aud so as having authority on 
their behalf to deat with the plaintiff com- 
pany in regard to the contemplated pur- 
cnase of manganese, and thereby induced 
tue plaintili company to believe that the 
atis of Bennett ia dealing with toe plaintiff 
company and in entering into the contract 
with them were within the scope of his 
authority. 

With regard to the first point, Mr. Baner- 
jee on benalt of the defendants, has argued 
that the lettér of May 29, from the plaine 
ults to Mr. Bennett amounted to a counter- 
oifer and that this was rejected by Mr. 
Bennett in his letter of May 27. Conse- 
quently, it was nolonger in the power of the 
Plaintitis to accept the offer made by Mr, 
Bennett on May 22, and he referred toa 
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passage in Leake on Contracts, Edn. 8, 
p. 26, and tothe case in Hyde v. Wrench (1) 
in support of his contention. No authority 
is required for such a proposition, but, of 
course, it depends upon whether the letter 
of May 25, can be regarded as a counter- 
offer. In my opinion it cannot. The position 
in law was that on May 22, Mr. Bennett 
offered to sell the ore at Rs. 8-14-0 per ton. 
On May <5, the plaintiffs accepted this 
offer, but sought to add a further term, 
namely that sampling should be paid for 
eqnally. On May 27, Mr. Bennett refused 
to consider this proposition, and the effect 
of his letter was to repeat the offer which 
he had made oa May 22, that is to say, 
the offer without the new term for sampling 
which tLe plaintiffs had sought to add. 
On May 29, the plaintiffs accepted the 
offer which Mr. Bennett had made on May 
22, and repeated on 27th. by reason of 
this acceptance the ccntract was made and 
the transaction was completed as stated by 
the plaintiffs in their letter of May 2y. 


The second point raised by learned 
Counsel fer the defendants was that the 
parties ccntemplated that the contract 
would be reduced to the form of a formal 
document and that the letters were not 
intended to contain the contract. In sup- 
port of this argument, he pointed to the 
fact that the letters did not contain all the 
necessary terms as would be seen by refer- 
ence to the actual contract note tendered 
by the plaintiffs, but in my opinion, the 
terms in the tendered contract note which 
do not appear in the correspondence are 


only usual and cvstomary terms of such - 


contracts, and the letters show quite clearly 
that both Mr. Bennett and the plaintiffs 
intended that the terms contained in the 
letters which passed between them should 
form the basis of the contract. Mr, Bennett 
pointed out on May 22, that he must 
have the matter decided quickly because he 
had another buyer waiting, and on May 
27, that he had had to write and put off 
another party for a few days, to whom he 
had promised an early reply. It is clear, 
therefore, that he intended that the plain- 
tiffs should, in their reply, enter into a 
firm contract, and the correspondence shows 
that neither the plaintifis nor the defen- 
dants were in a position, with regard to 
third parties, which would allow them to 
leave the matter open while formal docu- 
ments were being exchanged. 

The third point raised on behalf of the 


(1) (1840) 49 HR 182; 4 Jur. 1406; 3 Boay 334, 
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defendants wag that Mr. Bennett had no 
authority and that the defendants had not 
held him out as having authority. Itis not 
necessary for me to discuss this point at 
length because it seems to me clear that it 
was within the scope of the authority of 
the Manager of the defendants’ mine to 
enter into such contract, and that, even if 
this were not so, the defendants clearly 
held out their Manager as having such 
authority, and invited the plaintiffs, in their 
letter of May 16, 1936, to deal direct 
with him in the negotiation of the proposed 
coniract. 

The fourth and fifth points raised on 
behalf of the defendants may be dealt with 
together. It is alleged by them that the 
plaintiffs did not do their utmost to mitigate 
the loss by going into the market at once 
on the repudiation of the contract, and 
buying in the open market. Further, they 
allege that, even assuming that the plain- 
tiffs did their best to mitigate the less, the 
mode by which they have arrived at their 
damages cannot be supported, because they 
have not made a sufficient deduction from 
the contract prices by means oi the unitage 
system which they have adopted. 

Now, the date of repudiation was about 
June 16, but owing to the contract the 
plaintilis were entitled to ask for delivery 
up to the end of July. Accordingly they 
should have made an attempt to buy in the 
open market at the end of July. Whereas 
their purchases in the Central Provinces 
were made at a somewhat later date. The 
evidence given on both sides on these 
Points was not very illuminating, and I have 
experienced considerable difficulty in arriv- 
ing at a conclusion, with regard to the 
correct amount of the loss which the plain- 
tiffs have sustained. Mr. Tulsi Gharan 
Basu's evidence struck me as being reliable 
and I am satisfied that he was a truthful 
witness. In his evidence he pointed out 
the difficulties which faced the plaintiffs 
upon repudiation of the contract, one of 
them being that there seems to have been 
no real open market to which the plaintiffs 
could go when the defendants repudiated 
their bargain, The supplies ia Vizagapatam 
were smail at any time, and they had been 
exhausted at this time, which necessitated 
going to the Central Provinces, in order to 
obtain supplies. In that district the plain- 
tifis were unable to getore of 41 per cent. 
and have had theretore to arrive at an 
estimation of tneir loss by making the 
unitage reduction to which I have already 
referred. < 
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On the other side the defendants have 
called Mr. Joshi. His evidence struck me 
as wholly unsatisfactory. His object seemed 
to me to be an attempt to confuse the 
Court by talking rapidly and pursuing a 
most erratic course which I was unable to 
follow. He started off with a lengthy 
description of his own firm, on account of 
which he wanted the Court to believe that 
he had done a large business in the produc- 
tion, buying and selling of ores for a consi- 
derable time. He is the General Manager 
and a Director of the Aryan Mining and 
Trading Corporation, Ltd., with offices at 
No. 15, Olive Row, Oalcutta, but upon 
investigation it appears that this company 
was only formed in 1936, and was founded 
upon a Very much smaller edifice, namely 
the witness’s own business called the Indian 
Mining Syndicate. Upon cross-examination 
he had to admit that his company was not 
doing any mining work at present and that 
they were not the owners of any mine. In 
1936 they had negotiated one transaction 
of 15,000 tons and another of »00 tons. On 
being asked whether he had shipped that 
ore he said that his company was supplying 
it, that they were buying some ore from 
Singhbhum and were going to buy from 
the Central Provinces. in order to clarify 
his evidence alittle, I asked him what his 
firm actually bought in 1936, his answer 
being “nothing,” because the company was 
not floated until December 1936. 1 then 
asked him how much they had bought in 
1937, and his answer was 500 tons in the 
Singhbhum district and 15,000 tons which 
will be forthcoming very shortly from the 
Central Provinces. Since the company has 
been started and mp to date, it has pur- 
chased only 800 tons of ore. He said 
_that in 1936, he personally, in his business 
of the Indian Mining Syndicate, had not 
bought anything because the market was 
fiat and he was simply studying it. In 
truth, the witness was only a very cheerful 
and optimistic speculator and so far as 
I could judge, his only knowledge of the 
market was based upon anticipation of 
business to come. I gathered nothing from 
his evidence except the assertion that it is 
impossible to reduce the prices of 48 per 
cent. ore down to the appropriate prices 
for 41 per cent. According to him there 
are three grades of manganese ore, 40, 41 
and 42 being the lowest and 48, 49 and 50 
being the highest. Between these grades 
there can be no comparison because accord- 
ing to the witness, manganese ore at 48 to 
5U per cent. isa totally different material 
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and in a totally different category from 
manganese ore at 4l percent. To attempt 
such a comparison would be as difficult as 
to try to compare the price of Nux Vomica 
with the price of Myrabolam. The ores in 
the various grades are very different things. 
The result of his evidence was that assum- 
ing that the plaintiffs had to purchase ore 
of 48 per cent. it was quite impossible to 
arrive at an appropriate figure representing 
their loss by any kind of deduction, and 
that certainly the unitage deduction made 
by the plaintiffs would not enable the Court 
to arrive at a correct figure. . 

A further point made by this witnes 
was that there was no alteration in the 
prices of manganese ore during the whole 
of the year 1936, or, at any rate, that the 
market did not vary until Cctober 1936. 
If this evidence were true, it is obvious 
that the defendants would have had no 
difficulty in fulfilling the present contract 
by going into the market and buying at the 
contract price. By this means, they could 
have avoided the consequences and the 
worry and cost of the presens suit, because 
the real reason for their repudiation of the 
contract was that they found themselves in 
considerable difficulty owing to the fact 
that Patel came forward at the crucial 
moment and demanded delivery of the ore 
under his own contract. If the defendants 
could have bought in the market at the 
contract price, there would have been no 
difficulty in supplying both Patel and the 
plaintiffs. Moreover, if his evidence -were 
correct, the plaintiffs would have had no 
difficulty in buying in the open market at 
the contract rate. There is nothing in the 
evidence to show that they avoided buying 
ore at the lower percentage, or to show 
that it was possible anywhere, either in 
Vizagapatam or in the Central Provinces, 
to buy ore at anything like the contract 
price. I regret to have to say thatI formed 
the opinion that this witness's evidence 
was wholly unreliable. 

The other witness called by the defen: 
dants to give evidence on this point was a 
much better witness, but he also at first 
tock up the attitude that it was impossible 
to reduce the price of 48 per cent. manganese 
ore down to a comparable price for 41 per 
cent. ore. However after I had pointed 
out to him that there must be some way of 
arriving at the damages sustained by the 
plaintif and after considerable pressure he 
eventually consented to put prices upon all’ 
the percentages from 40 to 50. To some 
extent they varied from the prices which ` 
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the plaintiffs actually paid, and even this 
Witness was not very clear, and his evidence 
was somewhat difficult to follow. However 
in the end I was able to obtain from him 
the information that in his opinion the only 
fault to be found in the account submitted 
by the plaintiffs was that they had made 
use of units of 0-6-0 each, whereas they 
should have been 0-12-0. Therefore after 
substituting 0-12-0 for 0-6-0 he was satis- 
fied that the figures would be correct. His 
information, though a little wider than that 
of Mr. Joshi, was not very adequate. His 
knowledge of the prevailing prices was 
based upon a small purchase of about 800 
tons, spread over about four months. It 
may well be that small quantities like this 
can be obtained at places where it is impos- 
sible to get larger quantities such as were 
required by the plaintiffs in the present 
case; or it may be that the prices vary 
for such small amounts as this witness was 
dealing with. 

Though I consider his evidence more 
valuable than that of Mr. Joshi, I do not 
think it sufficient to displace the evidence 
given by Tulsi Charan Basu. However, it is 
Sufficient to make me think that Tulsi 
Charan's figares may be alittle too high; 
that is to say, I do not doubt the accuracy 
of the account which he supplied of the 
amounts which he paid, but 1 think that 
he failed to make a sufficient reduction for 
anitage. It is very difficult indeed, from the 
information which I have to arrive at the 
appropriate figure but I have come to the 
conclusion that the unitage ought to be 
0-9-0. Upon this basis it is agreed on both 
sides that the plaintifis’ damages would 
amount to Rs, 3,500. There must, therefore, 
be judgment for the plaintiffs for this sum 
with costs. 

D. Order accordingly. 





PATNA HIGH COURT 
Second Civil Appeal No. 996 of 1935 
February 25, 1938 
Wort, J. 
RAM OHANDRA MAHTON AND aNoTHER— 
PLAINTIvFsS—APPELLANTS 


versus 
RAM GULAM MAHTON AND OTAERS— 
DEFENDANTS— RESPONDENTS 


Bihar Tenancy Act (VIII of 1931)—Suit for rent. 


for part of holding, maintainability of —Landlord 
and tenant. ` 

A suit for rent of a part of a holding is not main- 
tainable. In sucha suit the landlord is not entitled 
even to a money decree. Ram Beas Tewary v. Akhauri 
Raj (1), commented and not followed. Maharaja 
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Keshava Prasad Singh Bahadur of Dumrao v, 
Mathura Kuer (2), followed. Dwarka Prasad Singh v. 
Babu Lal Singh (3), referred to. 
Mr. N. K. Prasad II, for the Appellants. 
Mr. Phulan Prasad Varma, for the Res- 
pondents. 


. JSudgment.—This appeal arises out of 
an action for rent. The Judge in the 
Court below has held that the action was 
not maintainable as it was with regard to a 
part of the holding only. Tne short facts 
so far as this matter is concerned, are these: 
that there were three branches of a family 
represented by Pariyag, Rameswat and 
Pargash, Pariyag separated from the 
others and the defendants in this case ree 
present the two remaining branches of the 
family. The plaintiffs supported their 
action by contending that after the separa- 
tion to which I have just referred, there 
was a Splitting up of the holding, The 
Judge of the trial Court came to the cone 
clusion, which he seemed to think was 
inevitable in the circumstances, that the 
holding had been split up. It would have 
been difficult to have resisted the 
conclusion of the trial Oourt had the case 
been somewhat different. But the position 
in this action was that the 15 annas pro- 
prietors were suing the branches of the 
family to which I have referred and the 
one anna proprietor was joined as a pro 
forma defendant. If the 6 annas proprie- 
tors had agreed that the holding had been 
split up and evidence existed, to which 
the Judge of the trial Court referred, of 
payments made and accepted as regards 
what appears to have been a part of the 
holding, I repeat myself, ib would have 
been difficult to resist the conclusion that 
there had in fact been a splitting up. 

Now, in my judgment the finding of the 
Judge in appealis conclusive so far as I 
am concerned, because he was treating 
with evidence which certainly mignt have 
been evidence of splitting up of the holding 
which was not conclusive nor was it an 
inference of law to be drawn from the facts. 
It was not one of those cases in which the 
origin of the tenancy was unknown and 
an inference was to be drawn from ad- 
mitted facts. As regards the origin of 
the tenancy or the tenancy whicn the 
plaintifis asserted, evidence was given by 
both sides, and she question was whether 
the case of the plaintifis was supported by 
the facts which they proved or whether it 
was noéso supported. The Judge in the 
Court below has come to a conclusion on 
this question against the plaintifis. Now, 
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reating the matter on. the finding of the 
Judge in the Court below that the holding 
has not been split up, the claim whicn 
the plaintiffs make is with regard to a 
part of the holding. It is contended in 
those circumstances that the plaintiffs are 
entitled at least to a money decree. It 
seems to me perfectly clear in law that 
they are entitled to no such decree. This 
is not a question of non compliance with 
the provisions of the Bihar Tenancy Act for 
the ‘purpose of obtaining a rent decree as 
such, that is to say, a decree binding upon 
the holding; it is a case in which the 
plaintiffs are suing for a part of the rent 
or a part of the holding whichever way 
one may look atthe matter. Once having 
held that the claim is for a part of the 
holding, it seems to me perfectly clear that 
the action does not lie. The defendants 
are liable, if at all, for the rent of the 
whole holding, or, if the landlord likes 
to. remit a part of the rent, they are 
liable for the balance. This is not a case 
in which the landlord claims the whole 
rent and in his plaint remits a part of 
the claim in which event he would be 
entitled to a decree. About that there 
can be no dispute. But the cause of action 
pleaded is a cause of action which casts no 
cbligaticn “on the part of the defendants 
and im my view therefore the action, as 
the learned Judge in the Court below has 
heid, does not lie. 

Reference is made in the course of the 
‘argument to cases which are conflicting in 
this respect. The pleintifis rely upon the 
decision in Ram Beas Tewary v. Akhauri 
Ra; (1). Reference in that case was not made 
10 the previous Divisional Bench decision 
of this Court in Maharaja Keshava Pra- 
shaa Singh Bahadur of Dumrao v. Mathura 
Kuer, 69 Ind. Oas, 704 (2), where Coutis and 
vas, JJ. held that an action of this kind did 
‘not lie. Agarwala, d., if may be allowed to 
say so, has correctly pointed out in Dwarka 
‘Prasaa singh V. Babu Lal Singh (ë), that the 
decision in Kam beas Tewary v. Akhauri 
Raj (1), was unwarranled unless tLe pre- 
vious aecision had been overruled by a 
Bench having power to overrule it; and | 
teel myself bound by the earher decision 
as did Agarwala, J. In those circumstances 
it seems to me that the decision of the 
Judge in the Court below is correct and the 


(1) 13 P L T392; 139 Ind. Cas 535; A 1R 1932 Pat, 
50a; Ind. Kul. (1932) Fat. 243. 

(Z) ov Ind, Oas. 704; (1022) Pat, 336; A IR 1922 Pat, 
08. 
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appeal fails and must be dismissed with 
costs. As this matter appears to be before a 
Full Bench of tnis Court, I give leave to 
appeal. 

D. Appeal dismissed, 


LAHORE HIGH COURT 
Second Civil Appeal No. 6 of 1938 
Maren 7, 1938 
Burg, J. | 
Firm JINDA RAM GURANDITTA MAL— 
DEOREE-HOLDER—APPELLANT 
versus 
BUR SINGH--JUDGMENT-DEBTOR— 
RESPONDENT. 

Punjab Debtors’ Protection Act (IL of 1986), 8. 4— 
Decree amount made charge on property by decree— 
Execution of decree—S, 4, tf appiies. 

If property is already subjected to a mortgage or 
charge by the decree itself, the Legislature perhaps 
did not intend to interfere with the operations of 
the decrees and allow the Collector to exclude any 
portion of the property forthe maintenance of the 
judgment-debtor. Section 4, Punjap Debtor's brotec- 
tion Act, has no applicativa to the execution of 
such decrees. 


5. O. A. from the decision of the ‘District 
Judge, Lyalipur, dated November 17, 1957. 

Mr. Achhru Ram, ior ihe Appellant. 

Mr. Amar Nath Chupra, ior the Respon- 
dent. 

Judgment.—tThe sole point ,for decision 
in this case is whether the proceedings tor 
temporary alienauon ot the land 014 the 
judgment-debior in execution prvceedings 
ougat to be transterred to the Collecwor 
unaers. 4, Punjab Debtor's rroiection Act 
(IL of 1936). Tne decree was one for pay- 
ment of Ks, 1,850 by certain instalments 
and directed tuat this amount would be a 
charge cn certain property of the judgment- 
debtor, and that Le would not be compe- 
tent to alleuate it by mortgage, sale, etc. 
As a result of this provision in the decree, 
no attachment of the said property in 
execution was necessary and this point is 
not disputed. Section 4 of the Punjab 
Debtor's rrotection Act runs as follows: 

“Notwithstanding anything contained in any 
other enactment tor the time being in force when- 
ever a Civil Court orders that land be attached and 
alienated temporarily in the execution ofa decree 
for the payment of money the proceedings of such 


attachment and alienation shall be transferred to 
the Vollector.” 


According 40 the plain wording of the 
secuou, it would apply only to those cases 
in which the land nas to be attacned and 
tuen temporarily alienated ; in the present 
instance uo atlachment being necessary, it 
is contended on benalf of sae appellani 
that s 4 will not apply. he learnea 
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Counsel for the respondent on the other 
hand urges that the intention of the Legis- 
lature was that the provisions should 
apply tothe execution proceedings in case 
of money decrees and the use of the word 
“attached” does not necessarily show that 
the section will not apply, when attach- 
ment is not necessary. The presumption 
however is that every word used by the 
Legislature has a significance and it is 
possible that the wording in question was 
intended to exclude from the operation of 
the section mortgage decrees or decrees of 
the kind passed in the present instance 
whereby a charge is created on the land. 
If property is already subjected to a mort- 
gage or charge by the decree itself, the 
Legislature perhaps did not intend to inter- 
fere with the operations of the decrees 
and allow the Collector to exclude any 
portion of the property for the mainten- 
ance of the judgment-debtor. The Courts 
have to interpret the language of an enact- 
ment as itstands. If the intention of the 
Legislature was different, it of course is 
open to it to make it clear by a suitable 
amendment of the Act. In view of the 
language of s. 4, it seems to me that the 
section was not applicable to the execution 
of the decree in tne present case. J accord- 
ingiy set aside the order of the learned 
District Judge and direct the executing 
Court to proceed with the execution ac- 
cording to law. In view of tne fact that 
the point of law is not covered by any 
‘authority, I leave the parties to bear their 
costs throughout. 
D, Order set aside. 


NAGPUR HIGH COURT 
Civil Revision No. 191 of 1935 
February 2, 1937 
PoLLook, J. 

Fieu BALKISAN HUKUMICHAND 


APPLICANT 
vETSUS 
Musammat JATNABAI~—Opposita 
Party 
Executor—De son tort—Suit by, to recover debts 


due to deceased's estate- Maintainabrlaty—Hindu 
Law of Inheritance (Amendment) Act (LI of 1929), 
s. 1 (2)— Applicability to Jains. 
An executor de son tort is not 
. debts dueto the estate of which 
taken possession, 
_ The Jains are governed by Hindu Law. except 
in so far as any custom to the contrary is establisn- 
ed and the term “Hindu” in Hindu Law of In- 
heritance (Amendment) Act should be interpreted 
as including Jains, more particularly in view of 
the wording "of s. 1 (2), oi the Act, The Act, 
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e has wrongfully 
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4 li to the Jains. Bhikabat 
kag nn ga ang ia Das 2) and Trim- 
bakdas v. Nagindas (3), relied on, Bhagwan Koer v. 
Bose (4), applied. 

The preamble may be consulted to solve any 
ambiguity whenever the enacting part is open to 
doubt : but where the enacting part is clear, as it 
is in sub-s. (2) of s, 1, then the preamble cannot 
operate to restrict that meaning. The Act has not 
been as clearly drafted as it might have been, but 
the intention was, thatthe Act should apply to all 
persons governed by the Mitakshara _— School of 
Hindu Law and that, therefore, it applies in case 
of a family of Jains which has migrated, from 
Marwar to Ohanda (in O. P.) and which is governed 
by Mitakshara Law. 

App. for revision of the order of the Coart 
of Sub-Judge, Second Olass, Chanda, dated 
February 15, 1935, in O. S. No. 14 of 1932. 

Mr. V. V. Kelker with him Mr. M. R. 
Bobde, for the Applicant. 

Dr. Sir Harisingh Gour, R. Ba Messrs. M. 
B. Kinkhede ‘and A. R Kulkarni, for the 
Opposite Party. 

Order.—The suit giving rise to this 
application for revision was instituted by 
Boivraj, who alleged that there was a 
partnership between his father Suganchand 
and the defendant, which was dissolved by 
Suganchand's deatn on March 29, 1922, and 
sougnt a.decree for such amount as mignt 
be found due on taking accounts of vne 
partnership. Bhivraj died on November 21s 
1933, and his sister Jatnadai has been 
brought on the record as his legal repre- 
sentative. That order is now challenged in 
revision. . 

It has been contended, somewhat faintly, 
that the rigat to sue does not survive in 
such a case. ‘he cases in which the right 
to sue doas not survive are stated at p. 320 
of Mulla’s commentary on Civil Procedure 
Code, 10th Edition, and it is clear that 
inthe present case the right to sue does 
survive. 

The main argument has centered round 
whether Jatuabai as a sister can be a legal 
representative. Apart from _the question 
whether she is Bhivraj’s heir, the lower 
Qourt has held that she is in possession of 
his estate and is, therefore, his legal repre- 
sentative, as defined in s. 2 (11) of the Oivil 
Procedure Code, and so entitled to sue. It 
is, to my mind, a remarkable Proposition 
that a person by entering into wrong ful 
possession of the estate of a deceased 
person s2ould thereby be entitled to sue for 
debts due to that estate. ‘Ihe liabilities and 
rights of an executcr de sons tort are set out 
in Halsbury’s Laws of England, Vol. lė 
pp. 150 io 182, and there is no suggestion, 
therefore, that an executor de son tort is 
entitled to recover debts due to the estate of 
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which he has wrongfully taken possession. 
In Wharton's Law Lexicon, 13th Edition, at 
p. 338, it is stated that a executor 
de son tort is liable to all the trouble of an 
executorship without any of the profits or 
advantages and that such a one cannot 
bring an action himself in right of the 
deceased but actions may be brought 
against him. In Williams on Executors, 
12th, Edition, at p. 559, it is stated: 
“It is clear, however, tbat an exe- 
cutor de son tort cannot bring any action in 
Tight of the deceased”. I, therefore, hold 
that mere intermeddling with the estate of 
Bhivraj would not give Jatnabai the right to 
maintain this action. 

The question then turns on whether 
Jatnabai is Bhivraj's heir, It has not 
been suggested that there is anybody 
else who could be his heir. In the plaint 
Bhivraj described himself as an Oswal 
Marwari and it is admitted that the family 
isa family of Jains that migrated from 
Marwar to Ohanda about 40 years ago and 
18 governed by the Mitakshara school of 
Hindu Law. Until Act II of 1929 a sister 
was not an heir under the Mitakshara 
school of law but by that Act she took her 
place in the list of heirsin the order there 
stated. It is, however, contended on 
behalf of the defendant that, as Bhivraj 
was a Jain, he wasnota Hindu and that, 
therefore, Act II of 1929— The Hindu Law 
of Inheritance (Amendment) Act—does not 
apply. It is well settled now that Jains 
are governed by Hindu Law except in so 
far as any custom to the contrary is 
established : see for example Bhikabai 
v. Manilal (1). Lado v. Banarsi Das (2) 
and Trimbakdas v. Nagindas (3), They 
may, however, be governed by Hindu Law 
without necessarily being Hindus. In 
Bhogwan Koer v. Bose (4) their Lordships 
of the Privy Council discussed the mean- 
ing of the word “Hindu” as used in s. 331 
of the Indian Succession Act X of 1865 and 
8. 2 ofthe Probate and Administration Act 
(V of 1881). In the course of their judg- 
ment they stated at p. 29*: 


“The framers of the earlier acts, re ulation 

, S 
charters had a less detailed acquaintance than m 
have now with the diversities of creed and of 
religious law existing in India. They were 


(1) 54 B 780; 128 Ind. Oas. 628: A I 
517; 32 Bom, LR 1217; Ind. Rul, (1931) Hewes ics 
(2) 14 L 95; 139 Ind. Cas. 721; A I R 1939 
Lab, 546! Ind. Rul. (1932) Lah, 611; 33 PL R 801 
(3) 27 N LR 75; 124 Ind. Oas. "609: AIR 1930 
Nag. 225; Ind. Rul. (1930) Nag. 289. 
4) 31 O 11; 30 T A 249; 7 Ò W` N 895; 


1903; 8 Sar. 543 (P O). RER 
“Page of 31 0.—[Ēd.] 
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familiar with two greet classes, Muhammadans and 
Hindus, each with its own law bound up with its 
own religion, They thought no doubt that they 
were sufficiently providing for the case by secur- 
ingto Muhammadans the Muhammadan Law, and to 
Hindus (or Gentue, as they were: sometimes called) 
the Hindu Law. In process of time it became more 
and more clearly understood that there were more 
forms than one of the Muhammadan Law, and more 
forme than one of the Hindu Law, and the Oourts, 
acting in the spirit which prompted the legislatign, 
have applied the law of each school to the people 
whose ancestral law it was. In the same way it 
came to be known that there were religious bodies 
in India which had, at various periods and under 
various circumstances developed out of, or split off 
from, the Hindu system, but whose members have 
nevertheless continued to live under Hindu Law. 


Of these the Jains and the Sikhs are conspicuous ` 


examples. Their cases had to be considered by the 
Courts, and in dealing with them a liberal con~ 
struction was always placed upon the enactments by 
which Muhammadans and Hindus were secured in 
the enjoyment of their own laws. 

Asto Jains the Courts in India always applied 
the Hindu Law generally to their cases in the 
absence of custom varying that law. This course 
was approved by this Board in Sheo Singh Rai v. 
Dakho (5) and Chotay Lally. Ohunoo Lali (6).” 

They finally came to the conclusion that 
the terms “Hindu” as used in the Succession 
Act included a Sikh, and there is no doubt 
that the same arguments would apply toa 
Jain. Therefore, it appears to me probable 
that Act IL of 1929 should apply to Jains 
and that the term “Hindu” should be inter- 
preted as including Jains, more particularly 
in view of the wording of s.1 (2) of the 
Act. 

The case may, however, be decided ona 
different ground. The preamble to Act II 
of 1929 runs as follows: Whereas it is 
expedient to alter the order in which 
certain heirs of a Hindu male dying 
intestate are entitled to succeed to his estate, 
etc. Section 1 (2) provides that the Act 
shall apply only to persons who, but for the 
passing of this Act, would have been 
subject to the law of Mitakshara....:.The 
Plaintiff's family in this case was admittedly 
subject to the law of Mitakshara, and s. 1 
(2) must, I think, be interpreted as apply- 
ing this Actto all persons subject to the 
law of Mitakshara. The preamble may be 
consulted to solve any ambiguity whenever 
the enacting part is open to doubt: see 
Maxwell on the Interpretation of Statutes, 
7th Edition, at p. 37; but where the enact- 
ing part is clear, as it is in sub-s. (2) of 
s. l, then I donot think thatthe preamble 
can operate to restrict that meaning. The 
Act has not been as clearly drafted as it 


(5) 5 I A87;1 A 688; 3 Sar. 807; 3 Suther. 529; 2 


OLR 193 (PC), 
(6) GI A 15; 40744; 3Sar. 880;,.8 OLR 465 


(PO). 
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might have been, but the intention was, T 
think, that the Act should apply to all 
persons governed by the Mitakshara school 
of Hindu Law and that, therefore, it applies 
in the present case. It, therefore, follows 
that Jatnabai_is Bhivraj’s heir and is 
entitled to prosecute the suit, 

The application for revision is dismissed 
gar oe Counsel’s fee in this Court 

s. 50. 


D. Application dismissed. 
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Transfer of Property Act (IV of 1882), ss. 68, 67 
—Usufructuary mortgage — Time stipulated—Mort- 
gagee to re-pay himself only towards interest—Bond 
stating that after re-payment of principal mortgagor 
would take possession—Suit by mortgagee for mort- 
gage money—Obligation to re-pay— Mortgagee held 
entitled to mortgage money under a. 68 — S. 67, 
construction of—Usufructuary mortgagee, if excluded 
~— Deed — Construction—If can be construed by re- 
ference to authorities — Intention of parties 
—Morigage — Construction — Usufructuary—Question 
whether there was obligation to re-pay mortgage money, 
how decided. 

The usufructuary mortgagee was in possession of 
the property as a security for the loan advanced. 
On the terms of the bond he was to re-pay himself, so 
far as interest was concerned, out of the rents and 
profits. Oertain time wasstipulated for the payment 
of the debt. A clause inthe bond ran thus “when at 
the end of the month of Jeth 1336 Fasli or after the 
expiry ofthe due date at theend ofthe month of 
Jeth of any year, I, the executant, shal] re-pay the 
entire peshgi money in cashin one lump sum at one 
time to the aforesaid zarpeshgidar. Ishall take back 
this deed and enter into possession of the ijara pro- 
perty”. The mortgage money not having been paid 
in stipulated time the mortgagee brought a suit to 
recover the mortgage money. The question was whe- 
ther there was obligation to re-pay 

Held, on construction that there was contract or 
obligation to re-pay the mortgage money and mort- 
gagee was entitled under s. 68, Transfer of Property 
Act to a decree for mortgage money, Ram Narain 
Singh v. Adhindra Nath (3), explained. 

[Case-law referred to.] 

Per Wort, C. J., (Obiter.)—It is not a proper con- 
struction of s. 67, Proviso (a), Tramsfer of Property 
Act to say thet a usufructuary mortgagee is excluded 
entirelyfrom the operation of the section, 

Per Wort, C. J.— It is not very profitable to attempt 
to construe a document by reference to authorities; the 
words of each document must be taken, and the Court 
must ascertain, as best it can, what the intention of 
the parties was in accordance with the terms as ex- 
pressed by them. : 
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Per Manohar Lall, J.—In cases of usuiructuary 
mortgages, a question as to whether there was obliga- 
tion on the part of the mortgagor to re pay the mort- 
gage money, has tobe decided upon the construction 
of the particlaarzarpeshgi deed always keeping in 
view, “that 4 loan prima facie involves such a per- 
sonal liability ; that sucha lability is not displaced 
by the mere fact that security is given for the re- 
payment of the loan with interest; but that the 
nature and terms ofsuch security may negative any 
personal liability on the part of the borrower. 
Ram Narain Singh v. Adhindra Nath (3), relied on, 
Nagar Damodara Shanbhogue v. Chandappa Pujary 
(6), referred to. wut 

A. from a decision of the District Judge, 
Saran, dated December 19, 1935, reversing 
a decision of the Munsif at Ohapra, dated 
September 26, 1934. 

Mr. Nawal Kishore Prasad II, for the 
Appellants. 

Mr. Yasin Yunus, for the Respondent. 


Wort, Ag. C. J.—This matter was refere 
red to a Division Bench as the point 
appeared to me at the time to be one of 
considerable importance and upon which 
there were a number of authorities which 
from one point of view might have taken 
as conflicting. In the first place I want to 
make an observation with regard to the 
words appearing in the order I made while 
referring the case to a Divisional Court. 
1 stated there as follows: 

“And if it can be held that there was no implied 
covenant to re-pay and that the plaintiff's right to 
recover the principal depended upon s. 68 that is to 
gay, that he was entitled to that relief only in the 
circumstances that he had been dispossessed, it 
would mean that although there has been a loan 
the creditor can never get re-payment”. , 

I had never intended laying down in that 
judgment that if there was implied agree- 
ment to re pay, the plaintifis would have 
the right under s. 68 of the Transfer of 
Property Act to recover the principal. In 
the judgment which in this case I am about 
to express, it would appear that to decide 
that point is unnecessary. I have no doubt 
asto the proper meaning of s. 68 of the 
Transfer of Property Act. The appellant 
was the usufructuary mortgagee who was in 
possession of the property as a security 
for the loan advanced. On the terms of 
the bond he was to re-pay himself, so far as 
interest was concerned, out of the rents 
and profits. I presume that the reason for 
that arrangement was that the rent and 
profits were insufficient to meet more than 
the interest, but the fact remains that the 
plaintiff was to recoup himself for the 
interest only from the rents and profits. 
Now, it stands to reason that, unless the 
mortgagee has a right either to sell the 
property or sue for the mortgage money, 
the mortgagor would, in the circumstances 


534 


of the case, be entitled to keep the money 
so long as he pleases, indeed to keep it for 
such period as would bar the plaintiff's 
(mortgagee's) right to recover the same. 
The only question that we have to decide 
in this case is whether the plaintiff-mort- 
gagee is entitled to recover the mortgage 
money, because for reasons best known 
to himself he does not ask for a decree for 
the sale of the mortgaged property. 

The matter that falls to be determined 
is whether on the construction of the deed 
there is a covenant tore-pay the mortgage 
money. Before dealing with that point I 
would refer to some of the sections of the 
Transfer of Property Act. Section 58 (d) 
provides: 

“Where the mortgagor delivers possession or 
expressly or by implication binds himself to deliver 
possession of the mortgaged property to the mort- 
gagee, and authorizes him to retain such possession 
until payment of the mortgage money, and to 
receive the rents and profits accruing from the prop- 
erty, or any part or such rents and profits, and to 
appropriate the same in lieu of interest or in pay- 
ment of the mortgage-money, or partly in lieu of 
interest and partly in payment of the mortgage- 
money, the transaction is called a usufructuary mort- 
gage, etc.” 

There was an argument addressed to us 
during the course of the case which cast a 
doubt as to whether the document before 
us was a usifructuary mortgage. I think 
there can be no doubt abcut the matter 
from the definition clause of s. 58. It is 
true that Kulwant Sahay, J. in Chhathi 
Lal Sah Kalwar v. Bindeshwari Prae 
sad Sahu (1) came to the conclusion, in 
circumstances not dissimilar to those 
which we have before us, that the 
document was not a pure usufructuary 
mortgage. But it will be seen from a 
perusal of the judgment in that case that 
the learned Judge came to that conclusion 
presumably on the ground that there was 
no provision enabling the mortgagee to 
remain in possession after the due date a 
provision which seemed to the learned 
Judge deciding the case contrary to that in 
cl. (d) of s. 58 of the Act. Section 60 
defines the rights and liabilities of mort- 
gagor and no further reference need be 
made to its provisions excepting perhaps 
to the following clause: 

“Nothing in this section shall be deemed to render 
invalid any provision to the effect that, if the time 
fixed for payment of the principal money has been 
allowed to pass, or no such time has been fixed, 


the mortgagee shall be entitled to reasonable notice 
before payment or tender of such money.” 


I quote this passage of the section be- 


(1) 11 P L 168; 120 Ind. Cas. 32; Ind. Rul. (1929) 
Pat. 672; 8 Pat, 16; A I R 1929 Pat. 605, 


“BAT KUMAR BHARTAT V. SURAIDEO BAHI (PAT) 


177 10 


cause it was suggested that the following 
clause in the deed : 

‘when atthe end of the month of Jeth 1336 Fasli 
or after the expiry of the due date at the end of 
the month of Jeth of any year, I, the executant, shall 
re-pay the entire peshgi money in cash” 

was a clause enabling or rather entitl- 
ing the mortgagee to notice before re-paye 
ment. If that is the proper construction 
to be placed, a provision isnot contrary to 
the provisions of s. 60. Section 67 provides 
for a decree for the sale of the mortgaged 
property. The proviso to the section (pro- 
viso-a) reads: 

“Nothing in this section shall be deedmed to 
authorise any mortgagee other than...... . an usufruc- 
tuary mortgagee as such to institute a suit for sale", 

It is not a proper construction of that 
section to say that a usufructuary mort- 
gagee is excluded entirely from the opera- 
tion of the section. Again I refer to that 
merely by way of explanation of the 
judgment (to which I was party) in the 
case of Kirti Narayan Singh v. Surendra 
Mohan Singh (2) where certain words that 
I used might be construed as meaning 
that all usufructuary mortgages, in what- 
ever circumstances, were excluded from 
the operation of the section. No more 
need, I think, be said with regard to the 
matter, because I have already intimated 
that the plaintiff dces not ask for a decree 
for sale of the property mortgaged to him. 
I now come tos &8 which provides : 

“The mortgagee has aright to sue for the mort- 
gage-money in the following cases and no other, 
namely:—(a) where the mortgagor binds himself to 
re-pay the same”, 
and cls. (b) and (e) give the right to 
claim the martgage-money where either 
the property has been destroyed or securi- 
ty rendered insufficient or where the mort- 
gagee is deprived of his security by default 
of the mortgagor. Neither of those cls. (b) 
and (c) are relevant for the purpose of 
this case. 

I nowrefer to the case of Ram Narain 
Singh v. Adhindra Nath (3). There are 
certain observations in this case which 
have been relied upon either by one 
side or the other to which reference 
will be made later, But I suppose that the 
importance of the decision lies in the 
fact that Lord Parker who delivered the 
opinion of their Lordships of the Judicial 
Committee, aid down certain propositions 
which applied to many classes of case other 

(2) AIR Dst Pat. 624; 152 Ind. Oas. 897;7 R P 
ea 388; 38 Ind. Cae. 932; 441 A 87;21 MLT 
19; 15 ALJ 107; 917) M W N 94; 32M L J 39; 
25 OLJ 121; 21 O WN 389; 19 Bom. L R1194 
(PO. = 
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than the one with which they are dealing 
Lord Parker in the course of his judgment 
stated: ` 

“In considering this question it must be borne in 
mind (i) that a loan prima facie involves sucha 
personal liability; (44) that such a liability is not 
displaced by the mere fact that security is given 
for the re-payment of the loan with interest: but 
(iit) that the nature and terms of such security may 
negative any personal liability on the part of the 
borrower.” 

The learned Law Lord said (previous to 
the observation just quoted) the following: 

“The sole question which remained therefore was 
whether there was any personal liability on the 
part of the mortgagor for payment of that portion 
of the loan and interest which remained unsatiefied 
out of the rents of the villages.” 
and then the three considerations which 1 
have stated were laid down. I would like 
to state that the third consideration, namely, 
the nature and terms of such security may 
negative any personal liability on the part 
of the borrower’ might apply in the case 
of certain usufructuary mortgagees, One 
of the usual terms of a usufructuary mort- 
gage is that not only should the mortgagee 
have the mortgaged property as security 
for the mortgage-money, but he should 
re-pay himself both as regards the interest 
and the principal out of the rents and pro- 
fits. That would be, I imagine, a case in 
which the na'ure and terms of the security 
would negative the personal liability of the 
mortgagor. Lord Parker was dealing with 
a case, as will be seen from the statement 
of facts at the commencement of the judg- 
ment, in which the mortgagee had gone 
into possession of a property as security 
for the mortgage money and he was to 
re-pay himself both as regards the interst 
and principal out of the rents and profits, 
Secondly, the mortgege-deed upon which 
the plaintiff relied could not be used in 
evidence asit had not been attested, and 
their Lordships of the Judicial Committee 
referred the case back to the Appellate 
Court to tke certain issues arose under 
paras. 6 and 7 of the plaint. In paras. § 
and 7 of the plaint there were allegations 
which would raise issues coming under 
els. (b) and (e) of s, 68 of the Transfer of 
Property Act, and on this (as I understand 
the judgment) Lord Parker stated that the 
personal liability which was involved in a 
loan was not displaced by, the fact that 
security was given for the re-payment of the 
loan with interest. Itis also to be noted in 
this connection that Lord Parker makes 
this observation : 

“The Board were of opinion that having regard 
to the nature of the deed of April 14, 1896, 
which was a 
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to its terms, any personal liability on the part of 
the mortgagor was excluded; and that though 
the allegations of paras. 6 and 7 of the plaint 
might, if established, give rise to other 
rights of action, such rights could not ba 
enforced in an action based substantially on a 
personal liability arising by implication from the 
terms of the deed itself". 

It is in those circumstances that the 
matter went back for the Oourt to try the 
question whether the plaintiff had establish- 
ed any right under cls. (b) and (e) of s. 68. 
Now, it seems tome that itis impossible, 
a8 was suggested in the course of the 
argument and as a basis for a claim to 
apply the first principle laid down by Lord 
Parker to the facts of this case, the first 
principle being that the loan prima facie 
involves a personal liability. I think Lord 
Parker (if I may be allowed to say so) meant 
nothing more by that statement than if the 
facts were merely that a loan had been 
made, that a personal liability to re-pay the 
loan was involved. But when, as in this 
case, the relationship between the parties 
is one of mortgagor and mortgagee, we are, 
in my judgment, governed by the provi- 
sions of the Transfer of Property 
Act. I have said and repeat that the 
plaintiff makes no claim in this Oourt under 
cls. (b) and (e) for the reason that the 
Courts below held that he had not been dis- 
possessed as he alleged in his plaint. He 
is, therefore, now limited to the first class 
of s. 68, that isto say, whether the mortgagor 
binds himself to re-pay the loan. We have 
to see, therefore, whether in this 
case the mortgagor has bound himself 
to re-pay the loan. I am clearly of the opi- 
nion, whatever rights the usufructuary 
mortgagee may have, that under s. 68 
the words which I have just read, on their 
proper meaning refer to an express con- 
tract in contradistinction to a contract 
implied by law. The words in the deed 
which have created difficulty in this case 
are: He should pay the aforesaid annual 
malikana rent in full to the proprietors of 
the village every year till the re-payment of 
the said peshgi money on taking receipts 
from them in the name of me, the erecute 
tant, through himself. When at the end of 
the month of Jeth 1336 Fasli or after the 
expiry of the due date at the end of the 
month of Jeth of any year, I, the executant, 
shall re-pay the entire peshgi money in cash 
in one lump sum at one time to the afore- 
said garpeshgidar,I shall take back this 
deed and enter into possession of the ijara 
property. 


“Then the deed provides that the executan; 


ctuary mortgage only, and shall not put forth any application directly o 
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indirectly to redeem the rehan without making pay- 
ment of the entire and full amount of peshgt”. ei 


At p. 74 of the same volume of the Patna 
Law Times to which I have already referred 
(viz., Chhathi Lal Sah Kalwar v. Bindesh- 
wart Prasad Sahu (1) there is a decision 
of Mr. Justice Das as he then was in 
Kamal Nayan Prasad v. Ram Nayan 
Prasad (4). The question which fell 
for decision in that case was the same as 
the one before us. Das, J. had to 
decide whether the following words of the 
mortgage were as undertaking by the mort- 
gagor to respay the mortgage money: 

“I shall take back this pattain the last month of 
Bhado 1321 Fasli after paying off the entire zarpeshgi 


money in one lump sum to the thikadars and tak 
back possession of the lease-hold property”. ° 


What this Court would have decided 
had a clause of that description been before 
it, is needless to speculate. Das, J. held 
ne that clause together with the following 
clause : 


_ “In Aa ag zerpeshgi money be not paidin due 
e by the executant in one lump gum th i 
patta will remain in force, etc”, £ A 


did not constitute a covenant by which 
the mortgagor bound himself to re-pay the 
mortgage-money. It is not very profitable 
to attempt to construe a dccument by refer- 
ence to authorities; the. words of each 
document must be taken, and the Court 
must ascertain, as best it can, what the 
intention of the parties was in accordance 
with the terms as expressed by them. 
That is the task before us in this case. 
Now the argument advanced by Mr. Yunus 
on behalf of the respondent is that the 
clause to which [ have referred is merely a 
clause which provides for what usually 
happens to the mortgaged-property when 
the mortgagor 1e-paysthe mortgage- money. 
If that is the construction to be placed upon 
it, itis quite clear that the only possible 
right that the mortgagee would have would 
be to bring the property to sale, if such a 
right exists. I have expressly omitted 
deciding that question. But apart from 
otLer ccnsiderations it would be quite clear, 
upon the construction sought to be placed 
upon the words I have quoted, that the 
moitgagee would have a right to recover 
the morlgage-money. The document must 
be read as a whole. In the earlier part of 
the dccument it is stated that the period 
for which the loan was granted is “five years 
commencing from 1332 to 1336”, First 
therefore, we see that the parties fixed the 
pericd for which the loan was granted. The 
absence cf the word ‘When’ in the second 


(4) 11 PL T 74; 120 Ind. O : 
Pat. 20; A I R1930 Pat. 159. 7 308; Ind. Rul. (1930) 
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sentence of the passage which I have cited 
from the deed, would leave no doubt as 
to the construction of the clause which 
would read as follows:—‘at the end of the 
month of Jeth or after the expiry of the 
due date I, the executant, shall re-pay 
ete” This to me quite clearly appears 
to be a clause by which the mort- 
gagor undertook to re-pay the mortgage- 
money, and the provision of what would 


happen upon re-payment would not detract. 


from that construction. The question is, 
therefore, whether the word ‘When’ makes 
any difference in the circumstances. If the 
sentence is put in another form or para- 
phrased—‘I shall re-pay the entire peshgi 
money in cash in one lump sum at the end 
of Jeth 1336 Fasli or after the expiry of the 
due date at the end of the month of Jeth 
of any year— it would be capable of one 
construction only, namely, that the morte 
gagor had undertaken to re-pay on that day 
and then certain things would happen and 
he would have certain rights such as the 
return of the property. J cannot see that 
the arrangment of the sentence as we find 
it in the official translation makes any 
difference and in my judgment the expres- 
sion ‘When at the end of the month of 
Jeth 1336 Fasli or after the expiry of the 
due date.........[, the executant, shall re-pay 
the entire peshgi money” is an undertaking 
to repay the mortgage-money. It would 
seem impossible to put any other construc- 
tion on it. That view being taken, the mort- 
gagee comes within the provisions of s. 68 of 
the Transfer of Property Act and is entitled 
to a decree for the mortgage-money. 

A large number of cases was discussed 
during the course of the argument, 
including the well-known decision in 
Narsing Partap v. Mohammad Yaqub 
(5). The question there before their 
Lordships of the Judicial Committee 
was whether the document before them 
constituted an anomalous mortgage or not 
and it seems tome to be an authority 
which is of no assistance to usin arriving 
at a conclusion in the present case. I 
have said and repeat thatthe only point 
an this case is whether there wasa con- 
tract or obligation to re-pay the mort- 
gage money. I am clearly of the opin- 
ion that theree was. This being so, the 
plaintiff is entitled to succeed and he is 
entitled to succeed in this Court. 


(5) 56 I A 299; 116 Ind. Cas. 414; Ind, Rul. (1929) 
PO 198; 330 W N 693; AIR 1929 P O 139; 49 Ò L. d 
588; 31 Bom. L R 825; (1929) A L J 58]; 30 L W 87; 
(1929) M W N 635; 4 Luck 363 (P O). 
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The appeal, therefore, is allowed with 
costs. 

Manohar Lall, J.—I agree, but I wish 
to add a few words. 

The question which fallsto be deter- 
mined in such cases has to be decided upon 
the construction of the particular zarpeshgi 
deed (see Nagar Damodara Shanbhogue v. 
Chandappa Pujary (6) always keeping in 
view, as pointed out by Lord Parker in 
Ram Narain Singh v. Adhindra Nath (3): 

“that a loan prima facie involves such a personal 
liability; that such a liability is not displaced 
by the mere fact that security is given for the 
e-payment of the loan with interest; but that the 
nature and terms of such security may negative 
any Personal liability on the part of the bor- 
rower. 

When I apply these considerations to 
the bond in question, I have no hesitation 
in coming tothe conclusion that in this 
case the mortgagor clearly took upon him- 
self the liability to re-pay the loan, or in 
other words, to use the language of s. 68 
(a), Surajdeo Sahi bound himself to re-pay 
the mortgage money on the expiration of 
Jeth 1336 Fasli. The words “due date” 
are to be foundin the clause which begins 
thus: 

“When at theend of the month of Jeth 1336 
Fasli or afterthe expiry of the due date atthe 
end of the month, etc.” 

I am also impressed by the fact that 
the zarpeshgi bond was in lieu of interest 
only and no provision whatever was made 
in this document for the re-payment of 
the principal unlike the document in 
Ram Narain Singh v. Adhindra Nath (3) 
(cited supra). The subject-matter of the 
zarpeshgt was a small piece of land 
measuring l bigha 14 kathas and3 dhurs 
which bore an annual rentalof Rs. 5-6-0 
which had to be paid by the mortgagee 
to the superior landlord, and the interest 
on the amount advanced was stated to be 
Rs. 36 a year. It is, therefore, obvious 
that the parties never contemplated that 
the mortgagagee will ever be able to pay 
himself by remaining in possession of the 
land. Again there is no ccndition in 
the document that after the expiry of the 
“due date” the mortgagee will remain in 
possession on the same terms as he had to 
remain in possession during the term of 
five years for which the document was to 
run although such a term may well be 
implied in law. 

At this stage reference may be made 
to the decision in Roy Gowree Shunkur v. 


(6) 56 M 892 at p 896; 148 Ind. Cas, 1029; 38 LW 
161; A IR 1933 Mad. 613; 65M L J 194; (1933) M W N 
1251; 6 R M 558. l 


RAS KUMAR BHARTHT v. sURAJDEO SAHI (PAT.) 


537 


Baboo Bholee Pershad (T) where the learn- 
ed Judge of the Calcutta High Court 
pointed out that the words in the document 
(which were somewhat similar except that 
instead of the word “when” it was stipu- 
lated “that after the expiry of the term it 
will be competent to me...)” relied upon by 
the appellant only debarred him from re- 
enteringin the middle of any year inthe 
event of the respondent's occupation con- 
tinuing after the specified term owing to 
the default of the appellant to pay off the 
loan, not that there was any undertaking 
by the respondent to hold on until it 
suited the mcrtgagor to pay-off the mort- 
gagee. Applying thisto the facts of this 
case I hold that on a true construction of 
the zarpeshgi deed the appellant gave 
no undertaking that be would continue in 
possession until it suited the mortgagor to 
pay him. 

I wish to deal very shortly with some 
of the cases of this Court and of the 
Calcutta High Court which were cited 
before us. The caseof Jag Sahu v. Ram 
Sakhi Kuer (8) is a case which is directly 
in favour of the view that in the case 
of a zarpeshgi of the kind we have before 
us ihe mortgagee has a right tosue im- 
mediately after the “due date” is over 
irrespective of whether the mortgagee 
remains in possession of the property after 
that date. Mr. Justice Das in Kamal 


-Nayan Prasad v. Ram Nayan Prasad (4) 


sought to distinguish this case on the 
ground that Coutts, J., in Jag Sahu’s case 
(8) had found that the usufructuary mort» 
gagees had been dispossessed of the disput- 
ed land by the mortgagors. With great 
respect to the learned Judge, I think, that 
there was an error, because Coutts, J., 
says definitely that in the case before him 
the finding of fact of the lower Appellate 
Court was that the plaintiff had not been 
dispossessed, and indeed in noticing the 
third argument advanced by the appellant 
before him Coutts, J., says as follows: 

“The third point urged is, that a due date 
havingbeen fixed for payment of the mort- 
gage money under the deed of September 21, 1903, 
the mortgage was not a pure usufructuary mort- 
gage, and, therefore, the plaintiffs were entitled to 
sell immediately afterthe due date was passed 
even though he still remained in possession of 
the property.” 

The actual decision of Das, J., in Kamal 
Nayan's case (4) may be justified upon the 
view that the construction placed upon the 


(1) 17 W R21. 
(8) 3 P LT 332; 65 Ind, Oas. 686; 1 Pat, 350; (1922) 
Pat. 58; A I R 1922 Pat. 167. 
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document in that case was based upon (as 
the learned Judge says himself) the 
following important passage which occurs 
towards the end of the document: 

_ "Tn case the zarpeshgi money be not paid 
in due time by the executantin one lump sum 
then this patta will remain in force and intact 
till the Ye-payment of the zarpeshgi money with 
all conditions set forth therein.” 


This means to my mind that the parties 
contemplated that on the expiry of the due 
date if the money had not been paid by 
the mortgagor, the result would be exactly 
as if anew zarpeshgi had been executed 
on the same terms as before. I need not 
discuss at any great length the case of 
Luckmeshar Singh v. Dookh Mochan Jha 
(9) a case which depended upon its own 
facis, namely, upon the construction of the 
termsof the zarpeshgi in question and in 
which the learned Judges held that they 
could not finda covenant to pay therein. 
It may be noticed that the case reported in 
Luckmeshar Singh v. Dookh Mochan Jha 
(9) did’ not consider the tests laid down 
by Lord Parker in Ram Narain Singh 
v. Adhindra Nath (3). Their Lordships 
of the Judicial Committee have laid down 
in a large number of cases that it is 
worse than useless to construe the terms of 
one will from the terms of another. 

I venture to adopt the same remark by 
saying that it would be an unprofitable 
task to construe the words of one dccu- 
ment from those of another. The case of 
Chhathi Lal Sah Kalwar v. Bindeshwari 
Prasad Sahu (1) was decided on the 
ground tbat there was no provision in 
the bond thatafter the expiry of the 
term of three years the mortgagee would 
be entitled to retain possession of the 
mortgaged property until the repayment 
of the mortgage amount: in other words, 
Kalwant Sahay, J., relying upon the re- 
marks of Cord Parker in Ram Narain 
Singh v. Adhindra Nath (3) construed the 
terms of the bond as not negativing the 
implied convenant to re-pay the money at 
the end of the “due date”. 

For these reasons I am in entire agree- 
ment with the judgment just delivered 
by my Lord the Chief Justice. 


a, Appeal dismissed. 
(9) 24 C677, 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 251-B of 1935 
November 24, 1937 
Stong, C. J. 

Musammat HIRA BAT AND OTHERS 
-—~APPELLANTS 

versus 
INDRABAHADURSING AND OTHERS 
— RESPONDENTS 

Limitation Act (IX of 1908), ss. 5, 12 (2)—Time 
during which copying is stopped for want of funds, 
whether should be excluded as time required for 
obtaining copy of decree, when exira charges are 
paid without delay—Delay by Court in finding out 
that wrong number is given, whether also should be 
excluded. 

Time during which copying is stopped for want 
of funds, at least where there is no absence of 
bona fides and where there isno delay in supplying 
the extra charges when demanded, should not count 
but should be excluded as time required to get a 
copy of the decree. Time required means time 
properly required, and if time is wasted because of 
the appellant’s own negligence, that time does not 
count. But if a wrong number is given and a Court 
tekes three weeks to find out that wrong number 
is given, the error is the cause ofthe delay. The 
error causes such delay asit isdue to it. If the 
office does not take up the application for a week, 
there would be a week's delay, error orno error. Then, 
there being an error, the office is delayed. It isdelayed 
until after communicating with the applicant, or 
where the applicant is ordered to appear, the cor- 
rect information is given and that delay is due to 
the error. Gajpatilal v Mauliprased (1) and Mis- 
cellaneous Appeal No, 104 of 1936, relied on, 

S. 0. A. from the appellate decree of the 
Court of the Third Additional District 
Judge, Amraoti, dated August 16, 1935, in 
Civil Appeal No, 18-A of 1935, confirming 
the decrees of the Court of the Sub-Judge, 
Second Class, Chandur, dated December 
20, 1934, in Civil Suit No. 671 of 1933. 

Mr. W. B. Pendherkar with Mr. A. V. 
Khare, for the Appellants. 

Mr. M. R Bobde, for the Respondents. 

Judgment.—This appeal raises a short 
point relating to limitation. 

The material facts are that an appeal 
was filed on March 5, 1935, against a dec- 
ree passed on December 20,1934. It was 
prima facie out of time but was admitted 
subject to objection. The objection was 
taken and the lower Court has held that 
the appeal is barred. 

TLe delay is sought to be excused under 
s. 12 (2) of the Limitation Act as includ- 
ing “time requisite for obtaining a copy 
of the decree.’» 

Application for a copy was made by 
a person not clerk of the Pleader employed, 
on December 22, 1934. On January 11, 
1935, it was discovered that he had given, 
the wrong suit number, He was told of 
the error on the 19th. If he had appeared 
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when ordered, he would have been told 
onthe 17th. The right number was given 
on January 19, 1935. Tbe copying was 
started on January 19, 1935, but was stop- 
ped for want of funds on January 28, 
1935. Funds were supplied on February 
7, 1935. Copy was delivered on February 
9, 1935. 

In my opinion the period from December 
22, 1934, to January 11, 1935, was due to 
delay in the office. It dces not take many 
minutes tosee whether the right or the 
wreng number is given. ‘The delay 
from January 11, 1935, to January 19, 1935, 
is due to negligence in giving the wrong 
number and in failing to appear when 
ordered. The delay from January 19, 1935, 
to January 28, 193), was due to delay in 
the office. I do not understand why it 
took nine days to discover that insufficient 
funds hd been deposited for copying 
charges. In this case the applicant was 
ordered to appear cn January ?6, 1935, and 
appeared, but even then, one week after 
he had deposited the charges, he was not 
told that more was required. A further 
five days appear to have been taken to 
notify the appellant that more funds were 
required with ihe result that the appellant 
did not know that anything was wrong 
until apparently February 2, 1935. He 
then deposited the charges, the copying 
section appears to have taken another 
week to copy this decree, and on February 
9, 1935, it was delivered. Tne appellant 
filed his appeal on March 5, 1935. 

I agree with Gajpat.lal v. Mauliprasad 
(1), that time during which copying 
is stoppeafor want of funds, at least 
where there is no absence of bona fide and 
where there is no delay in supplying the 
extra charges when demanded, should not 
count but should be excluded as time re- 
quired to get a copy of the decree. 

.__I also agree with Miscellaneous Appeal 
No. 104 of 1936 that time required means 
time properly required, and if time is 
wasted because of the appellant's own 
negligence, that time does not count. I 
do not, however, agree that if a wrong 
number is given and a Court takes three 
weeks to find out that wrong number is 
given, the error is the cause of the delay. 
The error causes such delay as it is due 
to it. Ifthe office doesnot take up the 
application fora week, there would be a 
week's delay, error or no error. Then, there 
being an error, the office is delayed. It is 


aP A IR 1933 Nag. 218; 145 Ind Cas.7423,6 RN 
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delayed until after communicating with the 
applicant, or where as here the applicant 
is ordered to appear, the correct informa- 
tion is given and that delay is due to the 
error. Here the error was not discovered 
until the llth so that error or no error, 
there would have been, that delay. It was 
not communicated to the applicant because 
he had been ordered to appear on the 17th. 
He actually appeared on the 19th. The 
delay caused by the error can, at most, be 
put at eight days, for it was corrected 
on the 19th. Thus the periods December 
24, 1934, to January 11. 1935, and January 
19, 1935, to February 9, 1935, are not to be 
counted. 


Thus the following time counta: De- 
cember 21, 1934, January 11, 1935, to 
January 19,1935, February 10, 1935, to 
March 5, 1935. That equal 32 days. As 


of this period January 11. 1935, to Janu- 
ary 17,1935, was due tothe fact that the 
slip was not communicated because the 
applicant had been ordered to appear on 
January 17, 1935, and it was left until then 
to tell him of his error, I am of the opi- 
nion that this is a fit case to excuse the 
delay under s. 5of the Limitation Act, on 
the terms that the appellant will pay all 
the costs of this preliminary objection in 
all Courts in any event. The appsal will 
ts now heard and disposed of according to 
aw. 
D Delay excused. 


LAHORE HIGH COURT 
Second Civil Appeal No 635 of 1937 
December 14, 1937 
Aopison AND DIN MOHAMMAD, JJ. 
JAI RAM—PLAINTIFF—APPELLANT 
VETSUS 
Musımmat SHIV DEVI—DEFENDANT 
— RESPONDENT 

Maintenance —Decree for — Widow earning by her 
personal exertions, after decree—Decree, if should be 
reduced. 

After a decree has been passed in favour of a widow 
for maintenancs, the amount so decreed cannot be 
reduced ifthe widow happens to make her own 
living by personal exertions. Such income cannot 
and should not be taken into account because it can- 
not be taken as her “means”. Saraswati Kuer v. 
Sheoratan Kuer (1), relied on, 


S. O. A. from the decree of the District 
Judge, Attock at Campbellpur, dated Febru- 
ary 2, 1937. 

Mr. M. L. Puri, for the Appellant. 

Mr. Bishen Nath, for the Respondent. 


Din Mohammad, J.—The sole question 


involved in this appeal is whether after 
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a decree has been passed in favour of 
a widow for maintenance, the amount so 
decreed can be reduced if the widow hap- 
pens to make her own living by personal 
exertions. Counsel for the appellant bas 
referred us to certain authorities which 
lay down that the amount of maintenance 
may even after the passing of the decree be 
increased or decreased whenever there is 
such change of circumstances as would justify 
a change in the rate. For instance, if the 
income of the estate has materially increased, 
it may be enhanced and if the income of the 
estate has diminished it may be reduced. 
But these authorities are not applicable to 
the present case. Nor are those authorities 
in point which lay down that in calculating 
the amount of maintenance, the widow's 
stridhan should be taken into account, unless 
it is of an unproductive character such as 
clothes and jewels, inasmuch as no such 
property is involved in the present case. 
Here the main reason for the father-in-law's 
_suit for the reduction of maintenance is that 
the widow is employed as a mistress in a 
Municipal Girls’ School and that she is 
earning more than Rs. 50a month. In our 
view, this cannot be treated as per- 
manent income’ of the widow so as to 
justify any interference with the previous 
decree obtained by her. In fact, Counsel 
for the respondent has produced a certified 
copy of the proceedings of the Municipal Com- 
mittee showing that the widow was only 
recently served with a notice to relinquish 
her appointment in view of the financial 
stringency of the Municipal Committee and 
that faced with this situation, she had con- 
sented to work on a reduced salary. It can- 
not be denied that this income is liable to 
be stopped at any time when her employers 
choose to do so and it is obvious that she 
cannot be forced to work for her own 
living if she does not wish to do Bo. 
Such income, therefore, cannot and should 
not be taken into account. In Saraswati 
Kuer v. Sneoratan Kuer (1), at p. 875,* the 
` Jearned Judge who delivered the judgment 


s observed : 
are te is no doubt that under the general Hindu 
Law a widow claiming maintenance claims it on the 
basis of her position in life and the position of the 
estate, having regard also to her means. But, in my 
judgment, a voluntary payment of a sum of Rs. 250 
(by her brother) quite clearly cannot be taken into 
consideration in fixing the | amount which she is 
entitled to from her husband's estate. A sum which 
is paid voluntraily cannot strictly be diseribed 
as her ‘means’, by which term I apprehend i, 


(1) 12 Pat. 869; 149 Ind. Oas. 738; A IR 1934 Pat. 
9,15 P LT 37.;6RP 637. 
*Page of 12 Pat.—|&d.] 





BHARAT BIKASH HALDER V. BHARAT LUXMI PIOTDRgS ‘CAL.) 


17710 


meant the sum to which she is either legally entitled 


or can lay claim to or the income of her stridhan 
estate.” 


We entirely agree with the interpretation 
put on the word ‘means’ in this judgment 
and conclude on that basis that the widow's 
present earnings cannot be utilized for reduc- 
ing the maintenance allowed to her. Before 
concluding we may remark that the father- 
in-law had in a way misappropriated Rs. 1,200, 
which was the separate property of the 
widow's husband, and the maintenance was 
fixed for the widow mainly on account of 
her having been deprived of thissum. The 
father-in-law has all along been in posses- 
sion of this amount and has been using it 
for his own purposes and now that he is 
said tohave lost it, he cannot be allowed 
to urge that the maintenance should be 
reduced as the estate has diminished in value. 
Counsel for the widow was prepared to forego . 
her claim for maintenance for ever if the 
father-in-law was prepared to disgorge the 
sum so misappropriated by him, but Counsel 
for the father-in-law refused to accept this 
proposal. Taking a)l the circumstances of 
the case into consideration, we uphold the 
decision of the District Judge and dismiss 
this appeal with costs. 

D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Suits Nos. 948 and 261 of 1936 
July 15, 1937, 
Lort-W ILLIAMB, J. 
BHARAT BIKASH HALDHR-—PLAINTIFE 
VETSUS 
BHARAT LUX MI PIOTURES—-DEFENDANT 

Contract—Warranty—Contract for hire and use 
—Implied warranty by owner that thing is fit for 
purpose for which it is required. 

As a general rule, ifa person contracts for the 
hire and use of a specific article, there isno im- 
plied warranty by the owner that it is fit for the 
purpose for which it is required. He undertakes to 
deliver it in the state agreed for, but the hirer 
obtaining the thing agreed for takes the risk of . 
its fitness and efficiency for his purpose. 


Messrs. P. C. Ghose and A. C. Mitra, for 
the Plaintiff. 

Messrs. C. H. Carden Noad and U. C, 
Law, for the Defendant. 

Judgment.—Tre plaintiff claims a 
declaration that the defendant is- not 
entitled to any payment under an agree- 
ment dated December 24, 1935, a refund 
of Rs. 6,000 paid thereunder, and damages 
for breach of that contract. The agree- 
ment was in writing and provided that, in 
consideration of a payment of Ks. 11,001, 


_ 
t 
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the defendant would allow the plaintif to 
use his cinematograph studio, equipment 
and staff for periods therein stated, for 
the purpose of producing a Bengali talk- 
ing picture. 

The plaintif contends that there was an 
implied warranty that the equipment so 
hired was suitable for the purpose required, 
and he relies also upon the provisions of 
s. 150, Contract Act, and contends, that 
the defendant was bund to disclose to the 
plaintiff faulis in the goods bailed, of 
which he was aware, and which mate- 
rially interferred with the use of them, 
and that he was responsible for the damage 
arising to the plaintiff directly from such 
faults, whetner he was aware of them 
or not. The plaintiff alleges that the 
equipment was defective and was not 
fit and suitable for the purpose for which it 
was hired, as the defendant well knew, 
and that asa result, the two pictures pro- 
duced therewith by the plaintiff were 
failures owing to bad photography and bad 
sound recording, and that by reason there- 
of he has suffered lcss and damage. 

The defendant states that the letting 
was of the studio with such equipments 
as were then therein, that is to say, he 


denies that there was any euch implied. 


warranty. Further, he says that the equip- 
ments and apparatus were fit and suitable 
for the purpose for which they were let 
out, and denies that there were any faults 
therein. Alternatively, he says that if 
there were any such faults, he was not 
aware of them, and that there was waiver 
on behalf of the plaintiff, because he pro- 
ceeded with the production of his picture 
with notice of such faults. Further, he 
denies that the pictures were failures; 
alternatively he says that their failure 
was not due to bad photography or bad 
sound recording. When opening his case 
learned Counsel on behalf of the plaintiff, 
on being asked by the Court to state more 
definitely what were the defects about 
which his client complained, and upon 


which he sought to rely, stated that he- 


relied exclusively upon the contention that 
a part of the apparatus called the oscillo- 
graph did not function properly. There- 
upon the following issues were framed and 
settled: $ 

(1) Was there any such implied war- 
ranty? (2) Was the equipment defective 
or badly adjusted? (3) If so, were such 
defects known (a) to the defendant, (b) to 
the plaintiff, or could they have been 
known to thé plaintiff if he had exercised 
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reasonable diligence? (4) Was there 
waiver by the plaintiff in respect of such 
defects ? 

The plaintiff's case, therefore depends 
in the first place upon whether it can be 
established that the pictures were failures, 
that this was due to bad photography and 
bad sound recording (see particulars given 
on June 19, 1936), and that this was 


. caused by a defective oscillograph. Tre 


onus lay upon the plaintiff and in my 
opinion he has failed to prove any of these 
allegations. The plaintiff, is a young man 
who wished totry his hand at producing 
talking pictures. He had had no previous 
experience. TLis was his first venture. 
He had never previously been inside a film 
studio. He employed a producticn mana- 
ger named A. O. Banerjee, and two Direc- 
tors, named Hem Gupta and D. Bhatta- 
charji, neither of whom had any know- 
ledge of the technolcgy of film production, 
Hem Gupta was one of the principal 
actors in the first film “Byatha Dan,” 
and was the author of the story and pari, 
author of the scenario. He had never 
directed a picture before, though he had 
been an assistant director. Several of the 
artists were novices including the heroine 
in the second picture, who had never 
acted in a sound film before, and none 
were of outstanding repute, even in Bengal. 

The evidence does not show that any 
very careful tests were made of the voices 
of the artisis to see whether they were 
suitable for the microphone. The voices of 
some people are suitable, of others not. 
Though editing is one of the most impor- 
tant parts of the process of film produc- 
tion, the plaintiff had no editor but 
employed the defendant’s studio-director 
at a total salary of Rs. 1.0. Neither 
Hem Gupta, nor the assistant director 
have been called to give evidence. The 
evidence given on behalf of the plaintiff to 
the effect that the pictures were a failure 
owing to bad photegraphy and bad sound 
production was not convincing. (After dis- 
cussing evidence, the judgment proceeded 
further). The conclusion that I draw from 
the evidence is that the films were not 
failures. They were average second class 
films, and quite creditable to the plaintiff 
asa first Venture in film production and 
having regard to the fact that neither he 
nor his director had had any previous 
experience. 

lf the films failed to attract some audi- 
ences, this was not due either to bad 
photography or bad sound recording but 
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to deficiencies in the story, the direction, 
apd the artists employed by ‘the plaintiff. 
There is also some evidence to show that 
the plaintiff was handicapped by lack of 
money, or, at any rate, was unwilling to 
spend more cn the production than was 
absolutely necessary. These findings are 
sufficient to dispose of the case, but as 
there has been a prolonged contest about 
the alleged failure of the oscillograph to 
function properly, I wil] deal shortly with 
the evidence upon this point. The plaint- 
iff sought to support his case upon this 
issue in three ways, firstly, by the evidence 
of experts based upon theoretical deduc- 
tions from alleged facts; secondly, upon 
confessions about the inadequacy aud defi- 
ciency of the equipment ulleged to have 
been made by employees of the defendant; 
and thirdly, by evidence, both oral and 
documentary, that the cscillograph was in 
fact out of crder during period when-the 
films were being prcduced. 

The expert evidence was uuconvincing. 
It amounted to little more than an opi- 
nion, based upon some evidence, that the 
sound recording had cverstepped the sound 
track, and upun the assumption that the 
sound was bad ard that this might have 
been, and probably was, due to the defec- 
tive functioning of tLe oscillograph, though 
it might have been duc to other causes not 
connected with the oscillograph. Some of 
the plaintiff's socalled expert witnesses 
appeared to me to pretending to have 
technical knowledge which they did not in 
fact possess, and their evidence amounted 
to liitle more than guesswork. But the 
evidence cf the defendant's experts showed 
that the possibility of the oscillograph 
failing to function properly was very 
remote, and that if anything of the kind 
happened, it would be detected immedi- 
ately by a contrivance called the “visual 
indicator.” ln such circumstances, the 
recording machine would be stopped and 
the oscillograph replaced by another. Six 
spare oscillographs were at all times kept 
at the studio for this purpose. 

The evidence of Mr. Oreed, which I have 
no hesitation in accepting, is conclusive 
upon this part of the case, and his evi- 
dence was unshaken even under Mr. Ghosn's 
very able and very expert technical cross- 
examination. The alleged confessions made 
by employees of the defendant, especially 
Gaffur, are, in my opinion, frankly icredi- 
ble. They have denied emphatically that 
any such confessions or admissions were 
ever made, and I accept their evidence. 
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I do not believe the statements made 
about the equipment breaking down or 
being out of action because of inability to 
obtain spare parts in time, such as an 
oscillograph. Mr. Oreed’s evidence is con- 
clusive on this point also, and if anything 
more were wanted to refute these allegae 
tions, there is the admitted fact that 
other films, such as ‘Bengali’, ‘Queen of 
Hearts’) and ‘Abartan’ were being pro- 
duced at the same time and over the same 
period, which were successful. Production 
of a film does not proceed from day to day 
but intermittently, and other films may 
be, and were being produced at the studio 
in the intervening periods. f 

am satisfied with the explanation 
given by the defendant of a letter dated 
April 17, 1936, written to the Oustoms 
Authorities about the supply of accessories, 
because it is confirmed by Mr. Oreed’s 
and Gaffur's evidence which I have accept- 
ed. On the questicn of waiver, the evi- 
dence establisnes that tests are made by 
means of what are called rusn prints from 
time to time during the production of a 
film, to see whether the production is 
proceeding satistactorily. ‘The plaintiff 
admits that this was done and that he 
proceeded, in spite of the fact that he was 
gravely dissatıstied, as he says with the 
resulis of these tests. He explains this 
by alleging that the defendant assured 
him again and again that the tilm would 
come out all right in the end. [ do not 
believe that any such assurances were 
given by a defendant or by anyone, or 
toat any of the conversation took place 
which tne plaintif alleges and the defend- 
ant denies. ‘The fact that very little of 
the films was re-taken, discounts the plainte 
iff’s allegation that he was dissatistied 
with tne tests. Hither he was satistied 
or he was unwilling to spend money upon 
re-taking, a considerable amount of which 
js necessary to produce any successful 
tilm, as all the witnesses on both sides 
acknowledged. Whatever the plaintiff 
thought, L am satistied that he decided to 
proceed witn the production of the tilm 
and take his chance of it being successful. 
This is confirmed by the tact that he 
ordered two more copies to be made, even 
after the alleged failure of the exhibition 
ai the Chitrd Picture House. 

Upon these tindings of fact, the question 
of warranty does not arise, but if these 
findings had been otherwise, I am of opi- 
nion that there was no implied warranty 
and that, in such circumstances as the 


isis 
agreement discloses, the defendant was 
notin the position of an insurer and was 
not responsible for latent defects. Asa 
general rule, if a person contracts for the 
hire and use of a specitic article, there is 
no implied warranty by tue owner that 
it is fit for the purpose for which it is 
required. He undertakes to deliver it in 
the state agreed for, but the hirer obtain- 
ing the thing agreed for, takes the risk of 
its fitness and efficiency for his purpose. 
(See “Leake on Contracts,” Edn, 8, p. 275). 

Such defects, if any, were not known 
either to the defendant or tothe plaintif, 
but obviously they could have been detect- 
ed by the plaintiff if he had exercised 
reasonable diligence, because even the 
first test must have shown him that 
something was wrong, if in fact anything 
was wrong with the machine, about whicn, 
as 1 have held, there is no reliable evi- 
dence. The result is that there must be 
judgment for the defendant with costs. 
in view of this judgment it follows that 
there must be judgment for the plaintiff 
-wilh costs, including reserved costs, if any, 
. in Suit No. 961 of 1936. 
D. Order accordingly. 


OUDH CHIEF COURT 
Civil Revisiun Application No. 210 of 1936 
September, 1, 1935 
Zis-UL Hasan AND YORKE, JJ. 
SHEO NATH AND ANOTHER—APPLIOANTS 
VETSUS 

“ MADAN MOJIAN LALL AND ANOTHER— 
-> OpposiTp PARTY 

- U. P. E ncumbered Estates Act (XXV of 1934), 8. 7 
(LD. (4)—Civil Procedure Code (Act V of 1903), s, 151 
Property of judgment-debtor sold in execution and 
purchased by _decree-holder—Application under 
0. XXI, r. 90, Civil kFrocedure Code (Act V of 
1908), dismissea and sale confirmed—Compromise on 
appeal—Time granted for payment—Judgment- 
debtor to retain possession and sale to be confirmed 
on defauli—Default and application for extension 
~-During pendency, application under s. 4, Bncum- 
bered Estates Act (XXV of 1933), and order under 
s, 6—Possession given to decree-holder subsequently 
—Application by judgment-debtor for restitution— 
Judgment-debtor hetd could get back possesston— 
S. 144, Civil Procedure Code (Act V of 1908), though 
did not apply in terms, processes issued in contra- 
vention of 3.7 (1) (a) heid could be set aside under 
3. 151, Crwil Procedure Code (Act V of 1909). 

In execution of adecree the property of the judg- 
ment-debtor was put up for sale and was purchased 
py the decree-holder. he Judgment-debturs brought 
an application under O. XXI, r. YU, Civil Procedure 
Code, to have the sale set aside but this objection 
was dismissed and the sale conlirmed and the dec- 
ree-holders were put in possession of the property 
purchased by them in the Court sale. In the mean- 
time the judgment-debtors had appealed against the 
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dismissal of their objection under O. XXI, r. 90, 
and the order confirming the sale proceedings were 
stayed on their application by the Appellate Court. 
Subsequently the parties to the appeal entered into 
a compromise by which certain time was granted 
to the judgment-debtor to pay off the decretal 
amount on default of which the sale was to be con- 
firmed and appeal deemed to be dismissed and the 
decree-holder was to take possession of the property. 
The judgment-debtor was to remain in possession of the 
property during such period. The judgment-debtor, 
however, did not pay the whole amount in time and 
applied for extension of time. During the pendency of 
this application, the judgment-debtors applied under 
s.4 ot the U. P Encumbered Estates Act, and an 
order under s. 6 of the Act was accordingly passed 
by the Collector. Subsequently the decree-holders 
applied under O, XXI, r. 95, Civil Procedure Code, 
to be put in possession of the property purchased 
by them in execution of their decree and posses- 
sion was delivered to them. On the following 
day, the judgment-debtcrs filed the application 
alleging that asthe Oollector had passed an order 
under s. 6 of the Act,the prcceedings relating to the 
delivery of possession to the decree-hulders became 
null aud void under s, 7 (1)(a) of the Encumbered 
Estates Act, and prayed that possession be re- 
delivered to them: 

Held, that as the previous confirmation of tho 
sale was treated by the parties as non-existent ac- 
cording tothe compromise upto the date on which 
the Oollector passed an order under s. 6 of the 
Act, neither had the sule been finally confirmed nor 
had the decree-holdeis obtained possessizn of the 
property purchased by them. In these circum- 
stances it could not be said that the debt had been 
extinguished Therefore, on the date ofthe Collec 
tor’s order under s. 6 there wasa debt against the 
judgment-debtors and unders, 7 (1) (a) the process 
issued for delivery of possession to the decree~holders 
which was admittedly an execution process, became 
null and void and the judgment-debtors were con- 
sequently entitled to be put back in possession of 
the property. Girdhari Lall v. Mohamad Ishrat 
Ali \1), referred to : 

Heid, further that although s. 144, Oivil Proce- 
dure Code, did not in terms apply to the application 
for restitution, processes issucd in contravention 
of the terms of 8. 7 il) aj) ofthe Encumbered Es- 
tates Act, could be set aside under the provisions 
of s. 191 ofthe Code of Civil Procedure. Sushila v, 
Dwarka Prasad (2), relied on. 


0. R. App. of the order of the Civil Judge 
of Unao, dated December 10, 1936, 


Messrs. K. P. Misra and Syed Moham- 
mad, for the Applicants. 
Mr. H. Husain, tor the Opposite Party. 


Judgment.—This is an application for 
revision of an order of the learned Civil 
Judge of Unao dismissing the judgment- 
debwor's application for re-delivery of pos- 
session of certain property to them. 

‘Tne facts are that on April 12, 1930, the 
opposite party obtained a decree for sale 
for Ks. 4,000 on a mortgage against the 
present applicants. In execution of that 
decree they put up the property for sale 
and purchased it themselves on October 20, 
1931. The judgmeni-debtors brought an 
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application under O. XXI, r; 80, Oivil 
Procedure Oode, to have the sale set aside 
but this objection was dismissed and the 
sale confirmed on April 20, 1932. On 
May 15, 1933, the decree-holders were put 
in possession of the property purchased by 
them in the Court sale. In the meantime 
the judgment-debtors had appealed against 
the dismiesal of their objection under 
O. XXI, r. 90, and the order confirming the 
sale proceedings were stayed on their 
application by the Appellate Court. On 
August 10, 1933, the parties to the appeal 
entered into a compromise, the material 
terms of which were as follows:— 

“That the appellants (judgment-debtors) will pay 
Rs. 3,500 within nine months from to-day to the 
respondents with interest at 6 percent, per annum 
from August 1, 1933” 

“That on such payment being made, the sale will 
be set aside and the appellants will become the 
absolute owners of the property in suit, 

“That if such payment is not made, the sale will 
be confirmed and the appeal will be deemed as dis- 
missed and their respondents will be entitled to 
take possession of the property in suit.” 

“That the possession of the property dur- 
ing these nine months will remain with the 
appellants”. 

In pursuance of this compromise the 
Present applicants remained in possession 
of the property but no payment was made 
by them within the stipulated nine months. 
Sometime in 1934 the judgment-debtors 
deposited Ks, 2,000 in Court and prayed 
for further time for the deposit of the 
balance of lis. 1,500. The prayer for ex- 
tension of time was, however, refused ou 
October 5, 1934, Against this order they 
filed an application in revision in this Court 
and got an order for stay of proceedings in 
the trial Court. ‘The application for revision 
was dismissed by this Court on Novem- 
ber 5, 1935, and the order of stay dis- 
charged. < 

On October 15, 1935, during the pen: 
dency of their appliction for revision in 
this Court, the judument-debtors, applied 
under s. 4 of the U. P. Encumbered Estates 
Act, and an order under-s. 6 of the Act was 
accordingly passed by the Oollector on 
the same date. On February 15, 1936, 
the decree-holders-opposite parties applied 
under O. XXI, r. 95, Oivil Procedure 
Code, to be put in possession of the prop- 
erty purchased by them in execution of 
their decree and possession was deliverd 
to them on February 17, 1936. On ihe 
following day, namely February 18, 1936, 
the judgment-debtors filed the applicaiion 
which has given rise to this revision al- 
leging that as they had applied under 
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the Encumbered Estates Act, and the 
Collector bad passed an order under 
s. 6 of the Act, the proceedings relating to 
the delivery of possession to the decree- 
holders became null and void under s. 7 (1) 
(a) of the Encumbered Estates Act and 
prayed that possession be ‘re-delivered 
to them. The learned Civil Judge to 
whom the application was made, while 
holding that after an order under s. 6 of 
the Encumbered Estates Act has been 
passed, nofurther proceedings in execution 
can be taken, came to the conclusion that 
the judgment-deblors were not entitled to 
get back possession of the property from 
the decree-hclders in this case as there 
was no debt to which the judgment- 
debtors landlords could be said to be subject 
and as the execution process issued by his 
Court was not in connection with any such 
debt. Against this order the present appli- 
cation in revision has been brought. 


We are of opinion that the learned Civil 
Judge was in error in thinking that 
in the circumstances stated above, th 
judgment-debtors were not entitled to 
the benefit of the Encumbered Estates 
Act or that the provisions of s. 7 of the 
Act do not apply. Section 7 (1) runs as 
follows: 

“When the Collector has passed an order under 
s, 6, the following consequences shall ensue:— 

(a) All proceedings pending at the date of the 
said order in any Civil or Revenue Oourt in the 
United Provinces in respect of any public or private 
debt to which the landlord is subject, or with which 


his immovable property is encumbered, except an`. ` 


appeal or revision against a decree or order, shall 
be stayed, all attachments and other execution 
processes issued by any such Court and then in 
force in respect’of any such debt shall become 
null and void, and no fresh process in execution 
shall, except as hereinafter provided be issued; 
The order under s. 6 of the Act was 
passed, as already noted, on October 15, 
1935, and there can be no doubt that on 
that date proceedings were pending in the 
Oourt below in respect of a private debt 
to which the applicants landlords were 
subject. It is true that sale in execution 
of the decree had been held and even con- 
firmed but the finality of the order con- 
firming the sale ceased when the judgment- 
debtors filed an appeal in the Court of 
the District Judge and this was recognis- 
ed by the parties themselves as appears 
from para. 3 of the compromise quoted 
above, which says that if payment is not 
made the sale will be confirmed, and the 
appeal will be deemed as dismissed and 
the respondents will be entitled to take 
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possession of the property in suit. As soon 
as the period of nine months fixed by the 
compromise expired, the decree-holders 
were entitled to get the sale finally con- 
firmed and to take possession of the prop- 
erty. It was held in Girdhari Lall v. 
Mohamad Ishrat Ali, 1937 O, W. N, 1153 (1) 
that a sale cannot be said to be automati- 
cally confirmed merely because no applica 
tion had been made under rr. 89, 90 or 91 
of O. XXI, Civil Procedure Ocde, or such 
application had been made and disallowed 
and thatsomething had to be done by the 
Court for the confirmation of the sale, 
namely to make an order confirming the 
sale and that unless the Court made such 
an order, the sale could not be said to have 
been confirmed. In the present case the 
confirmation of sale made in 1932 was 
treated by the parties as non-existent as 
shown by para. 3 of the compromise but 
the decree-holders took no steps to get the 
sale confirmed orto obtain possession or were 
precluded from doing so by stay orders 
of Courts. In the meantime the Oollector 
had passed an order under s. 6 of the 
Encumbered Estates Act. Therefore, after 
the passing of that order, all proceedings 
should have been stayed. The learned 
Counsel for the opposite parties conceded 
that his clients’ application of February 15, 
1936, was in execution under O. XXI, 
r. 95, Civil Procedure Code, but argued 
that it was not in execution of the origi- 
nal decree but of the compromise decree 
of August 10, 1933; but he had again to 
concede that that decree was also in respect 
of a debt against the judgment-debtors, 
It is thus clear that up to the date on 
which the Collector passed an order under 
s. 6 of the Act neither had the sale been 
finally confirmed nor had tne decree-holders 
obtained possession of the property pur- 
chased by them. In these circumstances 
we fail to see how it can be said that the 
debt had been extinguished. 

As we are of opinion that on the date 
of the Collector's order under s. 6 there was 
a debt against the present applicants, it is 
clear that under s. (7) (1) (a), the process 
issued for delivery of possession to the 
opposite parties, which was admittedly an 
execution process, became null and void 
and the applicants were cons@quently en: 
titled to be put back in possession of the 
property. 

it was contended by the learned Counsel 
for the opposite parties that the applicants’ 
application for restitution does not come with 

(1) 1987 O W N 1153; 1937 R D 570. 
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the purview of s, 144 of the Code of Civil 
Procedure and that the Encumbered Estates 
Act does not also provide for the restitution 
of the kind claimed by them. It is true that 
s. 144 of the Oode of Civil Procedure does 
not in terms apply but as was held in Sushila 
v. Dwarka Prasad 19360. W.N. 1164 (2) 
processes issued in contravention of the terms 
of g.7 (1) (a) of the Encumbered Estates 
Act can be set aside under the provisions 
of s. 151 of the Code of Civil Procedure. 

We allow this spplication with costs 
and setting aside the order of the learned 
Oivil Judge direct him to deliver back 
possession of the property to the applicants 
judgment-debtors. 

8. Application allowed. 

(2) 1936 O W_N 1164; 165 Ind, Uas, 852; 1936 O 
L R 690; 9 R O 265; 1936 R D 583; AI R 1937 Oudh 
106; 12 Luck 739. i 


MADRAS HIGH COURT 
Oriminal Appeal No. 614 of 1937 
March 9, 1938 


Buan, J. 
Tan PUBLIO PROSECUTOR 
—APPELLANT 
versus 
PICHA KONE AND ofages—AcouUsED 
— RESPONDENTS 

Penal Code (Act XLV of 1860), ss. 120-B, 143— 
Accused found together in middle of night in temple 
with implements of house-breaking—Offence com- 
mitted. 

Where in the middle of night the accused are 
found together ina temple with various implements 
of house-breaking, they must have been there with 
a common object of an unlawful kind, and are 
guilty of an offence under s. 143, Penal Oode. The 
fact that they were there with a common unlawful 
object is not enough to support a conviction under 
s. 120-B, Penal Code. It is going a little too far to 
say that since they were all together they must have 
had a common object and since they must have had 
a common object, therefore, they must have pre- 
viously come to an agreement amongst themselves to 
commit crimes. 


Or. A. against the acquittal of the 
aforesaid respondent (accused) by the 
Sessions Judge, Tinnevelly, in Orimi- 


nal Appeals Nos. 19 and 20 of 1937, on 
his file (Sessions Case No. il of 1937, 
on the file of the Assistant Sessions Judge 
of the Gourt of Session, Tinnevelly, 
Division.) 

The Public Prosecutor, for the Appel- 
lant. 

Mr. A. S.Sivakeaminathan, for the Res- 
pondent. 

Judgment.—The respondents were 
tried in S.C. Nu. LL of 1937, by the leara- 
ed Assistant Sessions Judge of Tinnevelly 
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for cffesces of criminal conspiracy (s. 120-3, 
Indian Penal Code) and being members of 
unlawful assembly (s. 143, Indian Penal 
Code), and the frst respondent alone was 
charged Separately with having been 
armed with a deadly weapon (s. 144, Indian 
Penal Code), with having been armed with 
& gun without a licence s. 19 (e) of the 
Arms Act XI of 1878, and attempt to 
murder (s, 307, Indian Penal Code). The 
first accused was acquitied by the learn- 
ed Assistant Sessions J udge of the specific 
offences with which he alone was charged 
but the learned Assistant Sessions Judge 
found that he and the other 3 accused who 
are the present respondents were guilty of 
offences under ss, 120-B and 143, Indian 
Penal Code. The case was comparatively 
simple. The Sub-Inspector of Police 
Sheramadevi (P, W. No. 1) said that on 
January 9, 1936, he heard that these four 
Tespondents and the brother of the first res- 
pondent named Ramiah Kone had gathered 
together in the Pillayar temple at Kunis ur 
with house-breaking implements and 
everything necessary to commit the offences 
of house-breaking and theft. The first 
Tespondent is what is called a “district 
criminal”, The Sub-Inspector says that he 
collected Police and private persons and 
went and surrounded the temple in the 
middle of the night. They found these four 
respondents and the brother of the first res- 
pondent in the temple and according to the 
Sub-Inspector the trst respondent fred at 
him with a muzzle loading gun but the 
charge missed the Sub-Inspector and every- 
body else belonging to his party. After 
that the. Sub-Inspector disenarged his re- 
Volver three times and shot Ramiah Kone 
who died at about 44, M., on January 10. 
There was then a struggie between the 
Tiding party and the remaining four sus- 
pects and eventually the 4 respondents 
surrendered at discretion. On these acts 
the learned Assistant Sessions Judge con- 
victed the xespondents of criminal con- 
Bpiracy to commit the offences of house- 
breaking by night and theft s. (120-8; and 
being members of vnlawiul assembly 
(5. 143, Indian Penal Gede). He found that 
the evidence with regard to the shooting 
incident was unreliable and he, therefore, 
acquitted the fretrespondent of the sepa- 
rate charges framed against him. On 
appeal the learned Sessions Judge of Tinne- 
velly acquitted all the respondents and 
the Government have preferred this appeal 
from that acquittal. 

The learned Sessions Judge has in my 
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opinion gravely misappreciated the evidence 
in this case. The evidence that these 
fout respondents and Ramiah Kone ‘were 
found together in the temple in the middle 
of the night of January 9, is overwhelming 
and there is no possibility of disbelieving - 
it. Nor is it possible to reject the evidence 
of the witnesses who say that a crowe-bar, 
a gun and various other implements use- 
ful for house-breaking were found with 
them atthe time. Prosecution Witness No. 
4the karnam of Vadakkukarkuruchi is a 
thoroughly disinterested witness who 
arrived after the shooting was over and 
who speaks to the recovery of the crow-bar, 
a battery light, two aruvals, a gun, a bunch 
of keys and other things mentioned in the 
atiakshi (Hx. B) which was prepared at 
la. M.,on January 10. Besides him there 
were 3 Police witnesses (1,6 and 7) and 
five other private witnesses (8, 9, 10, Lb 
and 12) and it is grotesque to suppose that 
all these witnesses agreed to give false 
evidence upon the suggestion of the 
Sub-Inspector. The learned Sessions 
Judge, it seems to me, goes much too far 
when he says that the evidence in this 
case proves the shooting by the Sub-Inspec- 
tor to have been wholly without justifi- 
cation. I do not see that the evidence leads 
necessarily to that conclusion. The learn- 
ed Sessions Judge’s rejection of all the rest 
of the evidence is inextricably involved 
in his assumption that the Sub Inspector 
was wholly unjustified in shooting. His 
theory is that because the Sub-Inspector 
knew that he had no right to shoot Ramiah 
Kone, the Sub-Inspector immediately set 
about preparing a case which would 
justify him in having used his revolver, 
The learned Sessions Judge does not in 
so many words say so, but his conclusion 
involves the assumption that the karnam 
(P. W. No.4) and allthe private persons 
(P. W’s. Nos. 8, 9,10, 11 and 12) as well 
as the Sub-Registrar (P. W. No. 5) readily 
acceded to the request of the Sub-Inspector 
to concoct a whole lot of false evidence 
against these four respondents, The Sub- 
Registrar was not cross-examined in any 
manner to indicate that he was giving. 
faise evidence. He deposed that he had 
recorded a dying declaration from Ramiah 
Kone at 2ea.m., and there is no possibility 
really oi rejecting his evidence. Itis in 
my opinion quite unjustifiable to reject the 
evidence regarding the finding of house- 
breaking implements merely because the 
evidence regarding the attempts to murder 
by the first respondent is found to admit 
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of a reasonable 
guilt. 

Taking it as proved that these four 
respondents were found in the temple in 
the middle of the night wita house-break- 
ing implements and aruvals and gun in 
their possession it should follow, 1 think, 
that the learned Assistant Sessions Judge 
was right in convicting them of an 
offence under s. 143, Indian Penal Gode. 
They must have been there with a common 
law of unlawful kind. I donot, however, 
think that this by itself can sutfice to sup- 
port a conviction under s. 120-B, Indian 
Penal Code. It isI think going a little 
too far to say that since thəy were alto- 
gether they must have had a common 
object and since they must have had a 
common object, therefore, they must have 
Previously come to an agreement amongst 
themselves to commit crimes, 

Setting’ aside the order of acquittal 
Passed by the learned Sessions Judge, 
I convict the respondents of an offence 
under s. 143, Indian Penal Code, and sen- 
tence them to3 months’ rigorous imprison- 
ment. The appeal with regard to the 
offence under s. 120-B, Indian Penal Code, is 
dismissed, 

N.-8. 


doubt regarding his 


Appeal dismissed. 
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RANGOON HIGH COURT 
Second Civil Appeal No. 15 of 1935 
June 28, 1937 
Baeurey, J. 

MA THET SU anp OTHERS—~ APPELLANTS 


versus 
MA KYI DAN AND otagrs— 


A RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XLI, 
r. 27 (1), 8.100 (1) (¢)—Suit on document—Docu- 
ments filed in previous suit between one of parties 
and third persons referred to all along by parties 
and Court—Court allowing parties to produce them 
even at end of argument—Document not produced 
at that stage but at close of case for judgment— 
Court refusing to admit them—A ppetlate Court also 
refusing to take them as additional evidence— 
Document held could hardly be new evidence 
Documenta held could be Produced in second appeal 
. under s. 100 (1) (c)—Evidence Act U of 1872), s. 33 

~~Previous sutt not between same parties—Deposi- 
A therein, if can be admitted in subsequent 

In a suit certain documents fled Sin a former sui 
between one of the parties and third persons, ee 
all along referred to by the purties and the Uourt 
in the absence of the documents or their copies on 
the record. The Court allowed them to be produc- 
ed even at the close of the arguments but they 
Were not filed even then, They were produced when 
the case was clesed for judgment. The Court re- 
fused to accept them and dismissed the suit, The 
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Appellate Court also did not admit itas additional 
evidence under O, XLI, r.27 (1), Civil Procedure 
Code. The plaintiff prayed inthe second appeal for 
being allowed to produce the evidence : 

Held, that this reference to the documents by the 
Court and the parties was perhaps irregular, and 
had the case been tried with strict correctness, no 
reference would have been allowed to these docu- 
ments until copies had been produced and placed 
on the file. Documents which had been dealt with in 
this way could scarcely be described as new evidence. 
The papers were evidence de facto though perhaps 
not de jure in the trial Oourt, and it would be 
acting rather harshly in refusing to recognize the 
documents which were actually before the Court and 
referred to all through the trial; and this point 
might be allowed to be placed before the Oourt in 
second appeal under s. 100 (1) (c). 

Order XLI, r. 27 (1), Civil Procedure Gode, does 
not forbid the parties calling additional evidence 
but states that the parties are not entitled to 
produce it, although the Oourt may in its discre- 
tion in certain circumstances allow it to be ad- 
mitted. 

When parties to the subsequent suit are not the 
same as those to the previous suit nor are they re~ 
presentatives of the parties to the previous suit, a 
deposition of a witness in the former suit cannot 
be accepted as evidence in the subsequent suit, 


3. UC. A. against the decree of the District 
Court, Minbu at Magwe in O. A. No. 3 of 
1936. 

Mr. R, K. Roy, for the Appellants. 

Mr. Kin -Maung Gyi, tor the Respon- 
dents. 

Order.—This appeal arises out of a suit 
for redemption of land, the mortgage relied 
on being alleged to have taken place so far 
back as 1245 B. Æ. (1883-84), The trial Court 
dismissed the suit with costs and an appeal 
to the District Court of Minbu was also 
dismissed. 

The present suit is between the legal repre- 
sentatives of the original mortgagor and the 
legal representatives of the original mort- 
gagee. ina previous case in the Sub- Divi- 
sional Oourt of Minbu there had been litiga- 
tion between one of the families now 
represented and some third parties, and 
in that case tue question of whether this 
mortgage had or had not been proved wasin 
dispute. At tne time of the trial, thefile of 
the former case was before the Oourt and 
was referred to in the course cf the trial. 
This previous case is referred to in the plaint 
waoich forms the basis of the present suit, 
and according to para. 6 to the plaint, a 
copy of the judgment in that previous case 
aud ali conuected papers were uled with tne 
plaint; but 15 wouid seem that only a copy 
of tne judgment actually found its way on 
to the record. In the course of argument 
it would seem that the whole file was 
referred to and it would seem that the Judge 
expressed his willingness to allow copies 
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of the maps and history sheet of the land 
to be putin. The case was fixed for argu- 
ment on September 18, and arguments were 
heard. In a report with regard to what 
happened, made by the Sub-Divisional Judge 
and found in the file of the appeal in the 
lower Appellate Court, the Judge reports 
that either on the 15th or 18th U Ba Gyi 
said that he wanted to file some maps and 
the Judge told him that he could do so. 
The case was fixed for judgment on 

Monday, September 21. On the morning 
of September 19, the Judge was apparently 
still prepared to allow these maps and history 
sheet to be filed, after the close of the argu- 
ment; so obviously they must have been 
referred to in the argument. For some 
reason or another they were not tendered 
until after the Oourt had closed, and the 
Judge refused to accept them ln his judg- 
ment he states that no maps or history sheet 
of the land was filed before him and on the 
oral evidence available before him he would 
hold that the first issue regarding the 
mortgage had not been satisfactorily prov- 
ed by the plaintiffs. 

When the appellants appealed to the 
District Court they applied that the maps 
and history sheet should be admitted in 
evidence presumably under O. XLI, r. 27. 
The learned District Judge refused to 
allow this evidence to be introduced, stat- 
ing that O. XLI, r. 27 (1), Civil Procedure 
Code, forbade the parties calling additional 
evidence. This seems to be scarcely a 
correct interpretation of the Rule.- The 
Rule does not forbid the production of addi- 
tional evidence but states that the parties 
are not entitled to produce it, although the 
Court may in its discretion in certain cir- 
cumstances allow it to be admitted. 

In the present appeal the parties asked 
to be allowed to produce this evidence and 
objection is raised on the ground that a 
refusal to allow additional -evidence to be 
admitted cannot be questioned on second 
appeal. The point whether this question may 
be raised in second appeal is interesting and 
clearly can give rise to differences of opinion. 
In Vaithinatha Pillai v. Kuppa Thevar ( D, 
a Bench of two Judges before whom the 
point arose differed and so referred the 
matter to a Full Bench and the Full Bench 
was not unanimous; although Wallis, O. J. 
and Abdur Rahim, J. and Ayling, J. were of 
opinion that the Appellate Court could not 
interfere in second appeal in a matter of 
this nature. Sadasiva Ayyar, J. and 


(1) 42 M 737; 53 Ind. Vas. 274, A IR ; 
1166; 37 M L J 125 (F B), : 1919 Mad 
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Kumaraswami Sastri, J. were of opinion 
that the evidence could be allowed. I think, 
however, that it is not necessary for me to 
deal with this particular point, beeause in 
my opinion it is not really a question of 
introducing new evidence. From the 
affidavits and the report made by the Sub- 
Divisional Judge as to what happened, it 
seems to me quite clear that throughout the 
proceedings the maps and history sheet filed 
in the former case were used and referred 
to by the parties and the Judge. This 
reference was perhaps irregular, and had 
the case been tried with strict correctness, 
no reference would have been allowed to 
these documents until copies had been pro- 
duced and placed on the file ; but, in fact, 
the evidence was, and must have been, 
referred to in the argument, because the 
Judge was quite prepared to allow the posi- 
tion to be regularized by one of the Advocates 
filing the necessary copies after the argu- 
ment was closed. Documents which have 
been dealt with in this way can scarcely be 
described asnew evidence. If the expres- 
sion may be allowed, the papers were 
evidence de facto though perhaps not de 
jure in the trial Court, and it would, I think 
be acting rather harshly in refusing to 
recognize the documents which were actually 
before the Court and referred to all through 
the trial ; and this point may be allowed 
to be placed before the Court in second 
appeal under s. 100 (1) (c). There was 
certainly a substantial error or defect in the 
procedure in the trial Court which may have 
produced an error or defect in the decision 
of the case on the merits, and the lower 
Appellate Courts refusal to allow these 
documents to be filed simply perpetuated 
this substantial error or defect. It is true 
that the refusal by the lower Appellate Court 
to admit new evidence is not a substantial 
error or defect in the procedure, but, as I 
have pointed out, in this case, the documents 
were not in the true sense of the word “new 
evidence”; they were documents which had 
been before the Court at the time of the 
trial and used by it. In view of this 
error, the appeal will bave to be set down 
for rehearing with the documents which 
have been excluded before the Court and 
open to ite consideration. 

Judgment.—The handling of this case 
has not been particularly happy. The 
trial Court has allowed all sorts of irrelevant 
matters to go down in the evidence: for in- 
stance the first defendant is recorded us 
saying:“my mother-in-law Daw Htwe told me 
that over sixty years ago thesé lands were 
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purchased by U Ohan from U Hpa,” How 
this can be admissible I fail to understand. 
Again KoSan Nyein says: “I learnt from 
my father Ko Sin who is now dead that the 
suit lands...belong to Po Chan.” Recording 
statements of this kind is not what one would 
expect from a Sub-Divisional Judge. Again 
the learned Judge permitted depositions of 
three witnesses to be put in because they 
have given evidence in a previous case and 
he said that the depositions were admitted 
under s. 33, Evidence Act. He overlooks 
the fact thats. 33 has a proviso: ‘Provided 
that the proceeding was between the same 
parties or their representatives-in-interest.” 
The former suit was not between the same 
parties or their representatives. I have 
already dealt with the question of whether 
certain maps were to be admitted as evidence 
and have admitted them, and when the ques- 
tion is the exact owership of the land some- 
where about the time of thethird Burmese 
War, I do not quite understand the remark 
of the District Judge when at the end of 
his judgment he says he does not require 
additional evidence (the maps of 1895-96), 
for pronouncing a fair judgment as the 
plaintiffs have already filed two maps of the 
holdings for the years 1935-36. Surely a 
map of 1895 is more likely to tell us some- 
thing about the state of things in 1884 than 
isa map of 1935. 


The present suit is between theldescendants 
and. representatives of U Hpa, Ma Pa Do and 
Ma Hmo on the one hand and the descendants 
and respresentatives of U Ohan and Ma Ba 
Dun onthe other. The former are the plain- 
tiffs and the latter are the defendants. The 
land in question originally belonged to U 
Hpa and it was transferred to U Chan some- 
where about 1883 or 1884. The question is 
whether that transfer was a sale outright 
or a usufructuary mortgage. The position 
of U Ohan’s representatives is to say the 
least a little delicate because they obtained 
possession of the land in question from 
certain other parties in Civil Regular No. 7 
1930 of the Sub-Divisional Court of Minbu, 
and the basis upon which they recovered 
possession of the land was that they were 
entitled to possession as usufructuary mort- 
gagees from U Hpa: so when the representa- 
tives of U Hpa sued them for redemption 
of this land it was a little dificult for them 
to put up the defence thatthey were not the 
motgagees from U Hpa. However the 
former case not being between the same 
parties, there is no question of res judicata, 
and the plaintiffs being out of possession 
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they have got to prove that they are entitled 
to redeem the land. 

To prove the existence of the mortgage 
there is Ma Thet Su herself and her witness 
Po Maung who both depose to the mortgage. 
Atthe time of the motgage Ma Thet Su, 
must have been about 14 and Po Maung a 
bit older, say 20, and naturally their vague- 
ness about details after this length of time 
is understandable, and I cannot subscribe to 
the remark made by the learned District 
Judge about Ma Thet Su. He says “she 
was about 14 years at the time of the mort- 
gage. She was too young then to have 
known what actually took place.” If the 
learned Judge thinks a girl of 14 too young 
to know whatis happening about her, he 
will have some surprises coming to him. 
With regard to Po Maung he discredits him 
partly because he was not examined as a 
witness in the previous suit. Now the 
present plaintiffs were no parties to the 
previous suit: so why their witness should 
be discredited because their opponents did 
not call him as a witness in the previous 
case I am at a loss to understand; so the 
reason for discrediting both these witnesses 
I am unable to subscribe to. 

Then there is the question of these maps 
which I have already admitted in this case. 
These maps are extracts from the ordinary 
kwin maps of 1895-96. Both the holdings in 
question are shown as belonging to Ma Hmo 
deceased and being in the possession of Nga 
Ohan and Ma Ba Dun as mortgagees. Ma 
Hmo was the second wife of U Hpa. Iam 
aware that supplementary survey maps by 
themselves are not sufficient evidence of title 
but if seems to me to be remarkable that 
these maps should bear the entries they do 
if the entries are not correct. It must be 
remembered that the original mortgage was 
made in Burmese times when there was no 
supplementary survey and no revenue 
surveyor. These maps. of which copies are 
on the record, must have been taken from 
the origina] settlement of the Minbu District. 
These were made at the time when life was 
perhaps simpler than it is now. The Settlement 
Officer went out into the village, camped in 
a zayat, had the villagers assembled and 
filled up his map with the names of the 
owners from what they said. Ma Hmo died 
after Ma Pa Do and clearly in 1895 U Hpa 
and both his wives were dead; so they could 
not claim the land as belonging to them, but 
apparently Maung Chan was quite prepared 
toletit go as he being in possession at the 
moment as mortgagee. The matter must 
have been common knowledge to everybody 
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and this mortgage dating from Burmese times 
found its way onto the first revenne maps 
made by the British Government. These 
maps together with the oral evidence “of Ma 
Thet Su and Ko Po Maung in my opinion 
form a case which requires rebutting, 
particularly as in these early days sales 
outright without a right of re-purchase were 
comparatively few. 

To rebut it there are the statements of the 
witnesses taken in the previous case, which 
as I have pointed out are not admissible. Ma 
Kyi Dan merely says what her mother-in-law 
Daw Htwe told her and itis noticeable that 
Daw Htwe did not give evidence in the pre- 
vious case although she was alive, and her 
evidence would have been very valuable 
in that case. Maung Ngwe Hman knows 
nothing ahout the mortgage. Maung Pyu 
was told something about the land by his 
father Maung San, It says his father work- 
ed the land as tenant of U Ohan, but U 
Chan, as usufructuary mortgagee wasin a 
position in any case to let out the land. 
Ko San Nyein tells the Court what his 
father told him, and that is all the rebut- 
ting evidence the respondents have. It 
Seems to me that the appellants’ case has 
been amply made out. I would, therefore, 
set aside the decree of the lower Appellate 
Court dismissing the suit and would give 
the plaintiffs a decree for redemption for a 
sum of Rs. 80; the respondents to bear the 
appellants’ costs throughout. 

D. Appeal allowed. 


OUDH CHIEF COURT 
_ Full Bench 
First Civil Appeal No. 91 of 1936 
August 29, 1938 
TROMAsS, O. J., ZIA-UL HASAN AND YORKE, JJ. 
BEPIN SINGH—APrPELLANT 
VETSUS 
BHAGWAN SINGH AND orarrs— 
RESPONDENTS 

Court Fees Act (VII of 1870), s. 7 Civ) (0), Sch. II, 
Art. 17 (iii)—Specific Relief Act (I of 1877), s. 42— 
Whether declaratory decree sought is without or 
with consequential relief depends not on whether 
plaintiff was or was not party to decree sought to 
be avoided but on whether or not relief comes under 
8. 42, Specific Relief Act. 

The question whether a decree sought by a 
plaintiff is merely declaratory decree without any 
consequential relief coming under Art. 17 (iii) of 
the Second Schedule of the Court Fees Act or 
whether itis a decree with consequential relief 
governed bys. 7 (iv) (c) of the Court Fees Act, 

- depends not on whether or not the plaintiff was a 
party to the decree which he is seeking to avoid 
but on whether or not the relief claimed comes under 
e. 42 of the Specific Relief Act. Deokali Kuer v. 
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Kedar Nath (16), relied on. Roop Rani v. Bithal 
Das (1), approved, pad 
Oase-law discussed.] ` 

here a mortgage was executed by the father of 
the plaintif and a decree was obtained, a suit 
to set aside the decree in which the plaintiff 
alleged that if the defendants were mortgagees of 
certain property, they nevertheless had no rights in 
it and in any case the plaintiff himself was not 
bound by that decree does not fall within the 
purview of s. 42 of the Specific Relief Act and 
consequently it cannot be said tobe a suit merely 
for a declaratory relief. 


F.C. A. against the order of the Civil 
Judge, Fyzabad, dated May 27, 1936. 
Order of Reference toa Full Bench. 

Hamilton and Zia-ul Hasan,dJ.—(Jan- 
uary 13, 1938). This is an appeal in a suit in 
which the plaintiff alleged that if the 
defendants were mortgagees of certain 
property they nevertheless had no rights 
init and in any casethe plaintiff himself 
was not bound by that decree. A morte- 
gage was executed by the father of the 
plaintiff and a decree wes obtained. The 
office reported in this case that the suit 
was not fur a simple declaration but one 
with a consequential relief contained in 
cl. (a) (the last portion) and ina cl. (b) 
of the reliefs, aud court-fees should be 
ad valorem. 

The learned Oounsel for the appellant 
urges that the contention of the office that 
the decision in the case reported in Roop 
Rani and another v. Bithal Dass, 1937 O. W. 
N. 1186 (1) rules this case, is unsound be- 
cause in that case the plaintiff who sought 
what he claimed to be a mere declaration 
was a judgment-debtor and the effect of 
his obtaining a declaration would really 
mean setting aside a decree; while in this 
case the decree that was passed was not 
passed against the present plaintiff but - 
against his father. There is undoubtedly 
this difference between the two cases, but 
it is doubtful whether this difference in 
practice is in reality a difference and not a 
mere distinction. Thecasein Roop Rani and 
another v. Bithal Dass, 1937 O. W. N. 1186 
(1) had settled the law in this Court as re- 
gards suits for declaration by persons who 
were parties to a decree but has not settled 
it as regards plaintiffs who were not parties 
toa decree. The matter for decision now 
is, in our opinéon, no less important than 
the matter that was up for decision before 
that Full Bench and we consider that it is 
equally important that the question for 
decision now should be similarly decided 


by a Full Bench. 
(1) 1937 O W N 1186; 172 Ind. Case 81; 10R O 
158; 1937 O L R 587; A IR 1938 Oudh 1 . 
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We, therefore under s. 14 (1) of the Oudh 
Courts Act refer the following question for 
decision by a Full Bench of this Court:— 

When a plaintiff not party to a decree 
seeks a declaration that he is not bound 
by that decree or that a decree-holder 
cannot proceed against certain property, is 
he seeking to obtain a declaratory decree 
where conseqnential relief is prayed within 
the meaning of s. 7 (in) (e) of the Court 
Fees Act, and is he therefore bound to pay 
Oourt-fees accordingly ? 

Messrs, Radha Krishna and N. Banerji, 
for the Appellant. 

ar Durga Dayal, for Respondents Nos. 4 
and 5. 

The Government Advocate, for the Crown. 

Judgment of the Full Bench 

Zia-ul Hasan, J—(August 22, 1938).—In 
this first appeal the office made a report 
that the plaintiff-appellant who had paid 
court-fee on his memorandum of appeal 
under Art. 17 (iii) of the Second Schedale 
of the Court Fees Act, should pay ad 
valorem court-fee on the valuation of the 
appeal. This report was objected to by the 
learned Counsel for the plaintiff appellant 
and the matter came before a Division 
Bench of this Court of which I was a 
member. The learned Counsel for the 
appellant relied on the Full Bench case of 
Roop Rani v. Bithal Das, 1937 O. W. N., 
1186 (1) in which it was said that when a 
person who isa party to a decree asks for 
a declaration about the decree being illegal 
and void, the grant of such a declaration 
in his favour necessarily has the effect of 
. setting aside the decree and relieving him 

of the obligation under it and that in such 
acase a consequential relief should, there- 
fore, be deemed to beimplied in the prayer 
for the declaration claimed and the plaint 
should accordingly bear ad valorem court- 
fee under s. 7 (iv) (c) ofthe Court Fees Act. 
On these remarks it was contended that the 
rule laid down in that case did not apply 
to the case of a person who like the present 
plaintif-appellant, was not a party to the 
decree about which the declaration is 
sought. We were not, however, sure that the 
reasons underlying that decision turned 
on whether or not the plaintiff was a parly 
to the decree which he was seeking to avoid. 
We, therefore, framed the following question 
for decision by a Fuil Bench :— 

“When a plaintiff not a party to a decree seeks a 
declaration that he is not bound by that decree or 
that a decree-holder cannot proceed against certain 
property, is he seeking to obtain a declaratory decree 
where consequential relief is prayed within the 
meaning ofs.7 (iv) (c) of the Court Fees Act, and 
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is he, therefore, bound to pay court-fees accord- 
ingly.” 

The Full Bench has now heard the argu- 
ments of the learned Counsel for the 
plaintiff-appellant and of the learned 
Government Advocate to whom notice was 
issued by the Division Bench on the 
point. 4 

No doubt a large number of cases special- 
ly ofthe Madras and Lahore High Courts 
appears to favour the view contended for by 
the learned Counsel for the appellant, 
but there are decisions to the sontrary 
also, 


On behalf of the appellant reliance is 
placed on the cases of Sri Ram v. Mathura 
Prasad,10. W. N., 582 (2), Roop Rant V. 
Baithal Dass, 1937 O. W. N, 1186. (1) 
Arunachalam Chetty v. Rangaswamy Pillai, 
I. L. R., 38 Madras, 922 (3), Paluri Venkata- 
siva Rao v. Bodapati Venkatanarasimha 
Satyanarayanamurty, I. L. R. 56, Madras, 
212 (4), Manakkat Tekkepeedikayil Kooleri 
Nadyile Purayil Abdullah v. Subramanyan 
Pattar, A. I. R. 1936 Madras 470 (5), Vedala 
Valiabhacharyulu v. Vedala Ranga- 


. charyulu, A. I. R, 1937 Madras 449 (6), 


Nihal Devi v. Rai Chuni Lall, A. I. R. 
1923 Lahore 373 (7), Sukh Dial v. Durga 
Dass, A. I. R., 1929 Lahore, 446 (8) and 
Karam Chand v. Uma Dutt Hansraj, A.L R., 
1930 Lahore 755 19). On the other hand 
the learned Government Advocate relies on 
the cases of Deoraj v. Kunj Behari, 6 
O. W. N. 1105 (10), Lalloo Prasad v. Saheb- 
din Singh, 11 O. W. N. 488 (11), Mathura 
Prasad alias Mathura v. Ram Lali, 11 
O. W. N., 1292 (12), Surendra Narain Singh 
v. Shambehari Singh, I. L. R., 1 Patna 197 
(13), Dattaji Parashramji Kumbi v. 


(2) 1 O W N 582; 85 Ind. Oas. 349; 10 O& AL R 
996; A I R 1925 Oudh 500. 

(3) 38M 922; 28 Ind. Cas. 79; 28 M LJ 118; (1915) 
M WN 118; 17 M L T 154; AIR 1915 Mad 948. 

(4) 56 M 212; 139 Ind. Cas. 317; A IR 1932 Mad. 
605: 63 M L J 764; 36 L W 225; (1932) M W N 992. 

(5) A IR 1936 Mad 470, 163 lad. Cas. 203; 43 L 
w715; (1936)M W N566; 8 RM 1112; 71 MLJ 
38 


“(6) A I R1937 Mad. 449; 171 Ind. Cas, 889; (1937) 
MW N 23:45 L W 30: 10 R M407. 
(7) ATR 1923 Lah 373; 73 Ind. Cas. 767;5 L L 


357. 
ý (8) AI R 1929 Lah 446; 113 Ind. Cas. 908; Ind. 
Rul. (1929) Lah 173. 

(9) AIR 1930 Lah 755; 129 Ind. Oas. 753; Ind. 
Rul. (1931) Lah 225; 31 P L R 383. 

(10) 6 O W N 1105. 

(11) 11 O W N 488; 150 Ind. Oas. 722; 8 Luck 6628; 
AIR 1934 Oudh 212;7R O 43, 

(12) 11 O WN 1292; 152 Ind, Oas. 312; 7 R QO 198 
(2); ALR 1934 Oudh.505; 1934 O L R 831. 

(43) 1 Pat 197. 


552 


Bhagirathi, A. I. R., 1938, Nagpur 183 (14), 
Daroga Govind Rao v. Mohar Govind Rao, 
1938 A. L. J., 578 (15) and Deokali Koer v. 
Kedar Nath, I. L. R. 39 Caleutta 704 (16). 

The case of Sri Ram v. Mathura Prasad, 
10. W. N., 582 (2) was decided by a Bench 
of the Court of the Judicial Commissioner of 
Oudh. In that casea plaintiff who was no 
patty to a mortgage-decree sued for a 
declaration that the property belonged to 
him and was not liable to be sold in execu- 
tion of the decree. It was held that the 
plaintiff being no party to the mortgage- 
decree, the suit did not involve a conse- 
quential relief and the court-fee of Rs. 10 
paid by him was sufficient. 

The decision in the Full Bench case in 
Roop Rani v. Baithal Dass, 1937 O. W. N., 
1186 (1) has already been quoted by me 
but it cannot, to my mind, be deemed to have 
laid down that a person who is nota party 
to a decree which he is seeking to avoid is 
not liable to pay ad valorem court fee for 
the declaration sought by him. Because in 
that case the plaintiff was a party to the 
decree about which he was seeking a 
declaration and because it was there held 
that he should pay ad valorem court-fee, 
it cannot logically be argued that the rule 
laid down in that case is in every case 
inapplicable to thatof a plaintiff who is 
not a party to the decree. To my mind the 
words “when a person who is a party to a 
decree”, occurring in the judgment of the 
late Mr. Justice Srivastava did not imply 
that a contrary rule will hold good in the 
case of a person whois not a party to the 
decree in question. 

The Full Bench case of Arunachalam 
Chetty v. Rangaswamy Pillai, I. L. R., 38 
Madras, 922 (3) does not also help the 
appellant in my opinion. In that case also 
the persons seeking the declaration were 
parties to the decree and no rule was laid 
down in that case about the court-fee on a 
suit brought by a person who was not a 
party tothe decree the subject of the suit. 
The learned Counsel relies on the following 
remark occurring in the order of refer- 
ence. :— 

“The case might be different where a declaration is 
sought by a person who is not a party tothe bond or 


the decree. In a case likethat the suit may proper! 
be regarded as one for declaration.e....--+ erie 


This was only an opinion expressed by 
the Judges referring the case to a Full 


ATR 1938 Nag 183; 174 Ind. Cas. 891; 10 R N 
(15) (1938) A L J 578; 177 Ind. Oas. 85; A IR 


1938 All 481; I L R 1938 All 470, 
(16) 39 O 704; 15 Ind. Oas. 427,16 OWN 838, 
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Bench and the judgment of the Full Bench 
does not appear to have endorsed it, nor. 
indeed was it necessary to do so as the case 
was that of a person seeking to avoid a 
decree to which he himself was a party. 

The case of Paluri Venkatasiva Rao Y. 
Bodapati Venkatanarasimha Satyanarayan- 
amurty, I. L. R, 56 Madras, 212 (4) is not 
also in point not only because the plaintiff 
in that case was, unlike the present appel- 
lant, a party to the decree, but also because 
the decision in the case rested ona local 
Court Fees Act of the Madras Presidency. 

The decision in Manakkat Tekkeppedtkayil 
Kooleri Nadyile Purayil Abdullah v, 
Subramanyan Pattar, A.J. R., 1936 Madras, 
470 (5) is a Single Judge decision and is 
bused on the following remark of Ananta 
Krishna Ayyar, J., in Paluri Venkatasiva 


Rao v. Bodapati Venkatanarasimha 
Satyanarayanamurty, I. L. R., 56 Madras 
212 (4) — 


“A decree will have full force and binding effect 
between the parties to it until itis set aside by the 
pereons who were parties to it; but persons who were 
not parties to itcan only sue for a declaration in 
respect of their right in relation to the 


decree”, 


But in view of the fact that the plaintiff 
in the case of Paluri Venkatasiva Rao v. 
Bodapati Venkatanarasimha'Satyanarayana- 
murty, I. L. R., 56 Madras, 212 (4) was a 
party to the decree and of the decision in 
that case that the suit was a suit for 
cancellation of the previous decree falling 
within s.7 (iv-A) (as amended by Madras 
Act V of 1922) of the Oourt Fees Act, it 
cannot be said that what Ananta Krishna 
Iyer, J., said is general proposition of law. 
The case of Vedala Vallabhacharyulu v. 
Vedala Rangacharyulu, A. I. Ry 1837 
Madras 449 (6) follows the case of Paluri 
Venkatasiva Rao v. Bodapati Venkata- 
narasimha Satyanarayanamurty, I. L. R., 
56 Madras, 212 (4) and the same remarks of 
Ananta Krishna Iyer, J. has been referred to 
with approval. 

In Nihal Devi v. Rai Chuni Lall, A. L R. 
1923 Lahore 373 (7) the suit was for a decla- 
ration that a mortgage decree obtained 
against certain property be declared 
void and inoperative and not liable to 
execution qua the property in suit on the 
ground that the property was dedicated 
property. Itewas no doubt held by a Bench 
of the Lahore High Oourt that a person 
not a party to a decree may sue to have it 
declared void without claiming any con- 
sequential relief and that such a suit is 
not governed by s. 7 (iv) (e) A similar 
view was taken in Sukh Dial v. Durga 
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Das A. I. R. 1929 Lahore 446, (8), and also in 
Karam Chand v. Uma Dutt Hansraj A. L R. 
1930 Lahore 755, (9), in which reliance was 
placed on the earliercase of Nihal Devi v. 
Rai Chuni Lall A.I. R. 1923 Lahore, 373 (7). 

Joming now to the casesrelied on by the 
learned Government Advocate, I find that 
the case of Deoraj v. Kunj Behari, 6 
O. W. N. 1105 (10) is not in point as in 
that case a Hindu son did not ask fora 
declaratory decree only but sued for pos- 
session also. 

In Lalloo Prasad v. Sahebdin Singh, 
11 O. W.N. 488 (11), a suit had been 
brought fora declaration that a simple 
money decree obtained by the defendant 
against the father of the plaintiff was not 
binding and the joint family property 
in the hands of the plaintiffs was not 
attachable. It was held that ad valorem 
court-fee was payable because the obvious 
result of the decree asked forthe plaintiffs 
would be to save them from payment of 
the decretal money and consequential 
relief is implicit in the declaration asked 


for. lt appears to me that the present 
case is completely governed by this 
decision. 


In Mathura Prasad alias Mathura v. 
Ram Lall, 110. W. N. 1292 (12), it was 
held that the question of court-fee must 
be decided on the allegations made in tha 
plaint and the relief actually asked for 
therein and that it is the bounden duty of 
Courts to look into the substance of the 
relief claimed. In this case the plaintiff 
who was seeking the cancellation of a 
decree of waqf and a will was not a party 
to those documents. 

In Surendra Narain Singh v, Shambehari 
Singh, I. L. R., 1 Patna. 197 (13), the member 
of a joint Hindu family sought for a 
declaration that the sale of the property 
held in execution of a decree obtained 
on a hand note against two members of 
the family was null and void tc the extent 
of the plaintifi's shares in the property. 
Tt was held that the suit was in fact a 
suit fora declaration with consequential 
relief. 

In the case of Dattaji Parashramji 
Kumbi v. Bhagirathi, A. L R. 1938 
Nagpur, 183, (14) a person who was a bona 
fide purchaser for value ef lands which 
were found to be burdened with a 
charge of a maintenance decree, brought 
a suit fora declaration thatthe land was 
not liable for the maintenance charge 
andit was held that although the relief 
asked for a mere declaration, yet it involv- 
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ed aconsequential relief of amendment of 
the maintenance decree and 8. 7 (iv) (e) 
of the Court Fees Act applied. 

In the casereported in Daroga Govind 
Rao v. Mohar Govind. Rao, 1938 A. L Ju 
578 (15), also the plaintiffs were no parties 
to the mortgage-deed executed by de- 
fendants Nos. 2 and 3 nor to the decree based 
thereon. It was held by a Bench of the 
Allahabad High Court that according to the 
allegations contained in the plaint, the 
plaintiffs were in substance asking for the 
cancellation of the mortgage bond on the 
basis of which the decree was obtained 
and were under the circumstances liable 
to pay ad valorem court-fee. 

The caseof Deokali Koer v. Kedar Nath, 
I. L. R., 38 Calcutta, 704, (16) contains in 
my opinion the principle on which cases 
of the kind now before us should be 
decided. The plaint in that case contained 
three reliefs of which relief No, 1 was as fol- 
lows : 

“That it may be declared that the regist 
deed dated June 1, 1896, for Rs, 14,000 Gel 
by defendant No. 9 in favour of the father and 
ancestors of the defendants Nos. 1 to 8, is collusive 
nominal, invalid, fraudulent and without con. 
sideration; that the decree passed on the basis 
thereof which is pending execution in No. 83 of 
1909 in the first Oourt of Subordinate Judge at 
Arrah, has been collusively and fraudulently obtained 
and it is ineffectual, inoperative and invalid 
and that for the satisfaction of the said decree 
the mortgaged property in question mentioned in 
the said decree cannot be soid”, 

The learned Ohief Justice Sir Lawrence 
Jenkins remarked : 

“It is in this section(s, 42, Specific Relief Act) 
that the law as to merely declaratory decrees 
applicable in the circumstances of this case is now 
to be found.......... terse aranana We have to be 
guided by its provisions as they ere expressed, 
The section does not sanction every form of 
declaration but only a declaration that the 
plaintiff is entitled to any legal character or to any 
right as to any property; it is the disregard 
of this that accounts for the multiform and, at times 
eccentric declarations which find a place in Indian 
plaint is bereanean ies narar awana ar Lunou 

Now what are the declarations that are sought 
in this case? None relate to the plaintiffs’ legal 
character s0 only those are permissible which 
relate bo any right as to any property’. Of the 
declaration in the first prayer of the plaint none 
as expressed, is a declaration of this character: 
it maybe that the proposition at which the plaint- 
iff aims is insome measure involved in those 
declarations, butthat is not what is sanctioned by 
s. 42." 

Applying this test, which if I may say 
so with respect, is the correct test in cases 
of this kind, tothe case now before us, 
itseems to meclear thatthe suit of the 
plaintif appellant does not fall within the 
purview of s. 42 of the Specific Relief Act 
and consequently it cannot be said to be 
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a suit merely for a declaratory relief. ; 
Imay add that the late Mr. Justice 


Srivastava who wrote the leading judg- 
ment in the Fall Bench case of Roop Rani 
v. Bithal Das, 1937 O. W. N, 1186, (1) 
referred to ubove, applied the test laid 
down in Deokili Koer v. Kedar Nath, 
I. L. R. 39 Calcutta 704, (15) to the case 
before him and remarked : 

- “I might also point out that as was held in 
Deokali Koer v. Kedar Nath, 1. L. R. 39 Oaleutta 704 
(16) the declaration sought in this case does not 
relate either tothe plaintiff's legal character orto 
any right as to any property, and is not therefore, 
one contemplated by s.42vfthe Specific Relief Act. 
In this view of the matter also the present suit 
cannot be regarded as “a suit to obtaina declara- 
tory decree” where no consequential relief is 
prayed”, f 

Tomy mind the real test in cases of the 
kind now before us is not whether the 
plaintiff was or wasnot a party to the 
decree or document sought to be avoided 
by him but whether or not the declaratory 
‘decree sought by him comes within the 
purview cfs. 42 of the Specific Relief Act. 
I would, therefore, answer the question 
referred to the Full Bench as fol- 
lows. 

The question whether a decree sought 
by a plaintiff is a mere declaratory decree 
without any consequential relief comiog 
under Art. 17 (iit) of the Second Schedule 
of the Court Fees Act or waetheritis a 
decree with consequential relief governed 
by 8.7 (iv) (c) of the Cours Fees Act, 
depends not on whether or not the plaintiff 
was a party to the decree which he is 
seeking to avoid but on whether ‘or not 
the relief claimed comes under s. 42 of 
the Specific Relief Act. 

Thomas, C. J.—I agree. 

Yorke, d.—I agree. 

By the Court.—The question referred to 
the Full Bench is answered as fol- 
lows : 

The question whethera decree. sought 
by a plaintif is merely declaratory decree 
without any consequential relief coming 
under Art. 17 (tii) of the Second Schedule 
of the Ccurt Fees Act or whether it is 
a decree with consequential relief governed 
by 8.7 iv) (ce) of the Court Fees Act, 
depends not on whether or nct the plaintiff 
was a party to the decree whica he is seek- 
ing to avoid but on whether or not the 
relief claimed comes under s. 42 of the 
Specific Relief Act. 


a 8. Order accordingly. 
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MADRAS HIGH COURT 
Criminal Revision Gase No. 714 and Case 
Reference No. 39 of 1938 
February 3, 1938 
HORWILL, dJ. 

In re NONDI—Accuszp 

Madras Borstal Schools Act (V of 1926), 3. 8— 
Sentence of detention, must take effect at once— 
Such sentence for lesser period than two years can- 
not be passed. 

The Madras Borstal Act, does not contain a pro- 
vision corresponding to s. 397, Oximinal Procedure 
Code, ; and so a sentence of detention in a Borstal 
School must take effect at once and cannot be post- 
poned to have effect from the date of subsequent 
release of the accused after the expiry ofa term of 
sentence awarded previously. Similarly no sen- 
tence for detention for a lesser period than two 
years can be passed. i 

Cr. Ref. from an order ofthe District 
Magistrate, South Arcot, Cuddalore, dated 
November 17, 1937. 

The Public Prosecutor, for the Crown. 


Order.—The Stationary Sub-Magistrate 
of Tittagudi found the accused guilty of 
theft in two cases, O. C- Nos, 120 and 121 
of 1934 on his file. As he thought that the 
accused should be dealt with under the 
Borstal Act he referred the case to the 
Sub-Divisional Magistrate of Chidambaram 
for orders under s. 8 of that Act. The 
accused was already under sentence of de- 
tention in a Borstal School for three years 
upon an order passed on February 24, 1934; 
and he was serving that sentence when the 
Matter came before the Sub-Divisional 
Magisirate for ordersin ©. O. Nos 72 and 
73 of 1934. The Sub-Divisional Magistrate 
passed an order that the accused should be 
detained in a Borstal School for a period of 
one year in each case, the two sentences to 
run consecutively and to take effect after the 
expiry of the three years’ sentence passed 
on February 24, 193°. If the Sub Divisional 
Magistrate had read s. 8, Borstal Act, before 
passing his order, he would have seen that 
he could not pass a sentence for detention 
for a lesser period than two years. The 
District Magistrate has referred this case 
to this Court because of this illegality and 
also because the Sub-Divisional Magistrate 
had ordered the sentence to have effect 
from the date of his release after the previ- 
ous term of three yearsawarded on Febru- 
ary 24, 1931. The Borstal Act does not 
contain a provision corresponding to 8. 397, 
Criminal Procedure Code; and soa sen». 
tence of detention in a Borstol School must 
take effect at once and cannot be postponed. 
Even if the two sentences of one year to 
Tun consecutively be enhanced each to two 
years to run concurrently, these ° sentences 
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would expire before the three years’ sentence 
from February 24,1934. Under these cir- 
cumstances, to remove any doubt that may 
exist in the minds of the Borstal School 
authorities or others as to the effect of sen- 
tences imposed during the currency of a 
term already being served and because the 
accused is already serving a term of three 
years, the sentences passcd under ©. O. 
Nos. 72 and 73 of 1934 will be set aside as 
unnecessary. 

N-D. Order accordingly. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision No. 98 of 1938 
June 22, 1938 
Mir Anman, J. 
RAM DITTA MAL MOTI RAM—PLAINTIFP 
f —PETI TIONER 


versus 
OHARAT SINGH LEHNA SINGH anp 
f ANOTHER— RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 65, 115— 
Property purchased by auction-purchaser vestsin him 
from date of confirmation of sale and vesting is not 
postponed to date of decision of proceeding taken by 
judgment-debtor— Court commits material irregularity 
in ignoring this principle — Evidence Act (I of 1872), 
s. 116—Tenant admitting landlord's title—S. 116, if 
applies—Estoppel— Whether makes any difference if 
landlord puts him in possession or if he merely 
attorns him. : 

A Oourt commits a material irregularity within the 
meaning of s. 115, Civil Procedure Oode in ignoring 
the fundamental principal of s, 65, Oivil Procedure 
Code, that whenever a Court auction is confirmed, the 
confirmation relates back tothe date on which the 
auction was held and the property therefore vests in 
the owner with effect from that date. The vesting 
of the property is not postponed till the final decision 
ofthe proceedings in connection with the confirmation, 
started by -the judgment-debtor. 

Once a tenant admits the title of his landlord and 
acknowledges that he is the person to whom heshall 
pay the rent, s.11¢, Evidence Act, will apply and 
it does not make any difference whatsoever whether 
that landlord has put him into possession or whether 
the tenant has merely attorned to him. Of course it 
is open to every tenant to prove that he attorned 
under coercion or as a result of fraud, misrepresenta- 
. tion or mistake, but subject to this modification every 
tenant is estopped from denying the title of his land- 
lord when with open eyes he has attorned to him and 
has admitted that he was entitled to receive the 
rent. 

©. R. from an order, of the Senior Sub- 
Judge, Kohat, dated March 14, 1938. 

Mr. Le. Ram Labhaya, for the Petitioner. 

Mr. L. Ram Parkash, for the Respondents, 

Order.—On May 6, 1936, Ramditta 
Mal, petitioner, purchased in auction eight 
houses in Kohat belonging to Attar Singh. 
. The sale was made absolute on June 8, 
1936, Charat Singh respondent was living 
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in two of theses houses andon June 24, 
1936, Le executed a lease deed in favour of 
Ramditta Mal agreeing to pay him with 
effect from June 8, 1936, the sum of 
Rs. 10 per month for the two houses. 
Before this lease was executed, Ramditta 
Mal had applied to the Court for possession 
of the eight houses and an order was issued 
directing it to be given. The report of the 
bailiff dated June 25, 1936, shows that 
possession of two hcuses (presumably those 
of Charat Singh) was given to Ramdilta 
Mal but the tenants of the other houses 
refused to attorn. It so happened that 
Attar Singh came up to thie Court againss 
the order confirming the sale. This Court 
set aside that order on the ground that the 
objections put forward by Attar Singh had 
not been heard and adjudicated upon. The 
ease was therefore sent back. The objec- 
tions were duly heard and decided against 
Attar Singh on November 27, 1936. The 
Sub-Judge confirmed the sale again. This 
order was maintained by this Court on 
May 7, 1937. On August 10, 1937, Ramditta 
Mal filed this suit for the recovery of Rs. 140 
against Charat Singh. This represents the 
rent for 14 months, that is to say from 
June 8, 1936, to August 38, 1937, of the two 
houses leased to Charat Singh. The defence 
taken by Charat Singh was that Ramditta 
Mal did not become the owner of the prop- 
erty till the appeal was finally disposed 
of by this Court in 1937. 

The trial Judge held that Charat Singh 
was estopped under s. 116, Evidence Act, 
from questioning the title of Ramditta 
Mal. He therefore overruled the defence 
and granted a decree. An appeal was pre- 
ferred by Onarat Singh to the Senior Sub- 
Judge, Kohat. The appellate Judge was of 
the opinion that Ramditta Mal did not 
become the owner of the property till July 2, 
1937, when he finally took possession of the 
properiy sold to him, iz. after the 
appeal of Attar Singh was dismissed by this 
Oourt. As regards the month of July and 
part of the month of August, the Judge 
remurked that both sides admitted before 
him that the rent for that period had been 
paid by Charat Singh to Randitta Mal, 
The appeal was therefore accepted and the 
suit dismissed. Ramditta Mal has come up- 
on revision to this Court. In my opinion 
the learned Senior Sub Judge has commit- 
ted a materia] irregularity in ignoring the 
fundamental prinicple that whenever a 
Court acution is confirmed, the confirmation 
relates back tothe date on which the auc- 
tion. was held and the property therefore 
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vests inthe owner with effect from that 
date. Section 65, Civil Procedure Code, is 
to this effect and runs thus: 

‘Where immovable property is sold in execution 
of a decree and such sale has become absolute, the 
property shall be deemed to have vested in the 
purchaser from the time when the property is sold 
and not from the time when the sale becomes 
absolute.” 


It follows that directly the sale was 
confirmed the property became vested in 
Ramditta Mal with effect from May 6, 
1936, whatever may have been the proceed- 
ings taken jn connection with the confirma- 
tion of the sale by Attar Singh in the 
meantime. Ramditta Mal should for the 
purposes of this suit have therefore been 
taken to be the owner of the property dur- 
ing the period for which he has claimed 
rent. Again s. 116, Evidence Act, is to the 
following effect: 

“No tenant of immovable property or person 
claiming through such tenant, shall, during the 
continuance of the tenancy, be permitted to deny 
that the landlord of such tenant had, at the 
beginning of the tenancy a title to such immov- 
able property; and no person who came upon any 
immovable property by the license of the person 
in possession thereof, shall be permitted to deny 
that such person had a title to such possession at 
the time when such license was given.” 

It is plain that Charat Singh is barred 
by this section from denying the title of 
Ramditta Mal during the continuance of 
the tenancy created by tke lease. The 
learned Appellate Judge has observed that 
s. 116, Evidence Act, did not apply because 
Charat Singh was already in possession 
when he executed the lease deed and Ram- 
ditta Mal did not put him into possession. 
I do not agree with this view of the law. 
Tam of opinion that once a tenant admits 
the title of his landlord and acknowledges 
that he is the person to whom he shall pay 
the rent, s. 116 will apply and that it does 
not make any difference whatsoever whe- 
ther that landlord has put him into posses- 
sion or whether the tenant has merely 
attorned to him. Of course it is open to 
every tenant to prove that he attorned 
under coercion or as a result of fraud, mis- 
representation or mistake, but subject to 
this modification every tenant is estopped 
from denying the title of his landlord when 
with open eyes he has attorned to him and 
has admitted that he was entitled to receive 
the rent. The view of the learned Senior 
Sub-Judge is wrong on this aspect of the 
case also. It is agreed before me by the 
parties that Rs. 12-8-0 has been received 
by Ramditia Mal out of the sum claimed 
(Rs. 140). I therefcre accept the petition, 
set aside the order of the lower Appellate 
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Court and pass a decree for Rs. 127-8-0 in 
favour of Ramditta Mal against Charat 
Singh. Ramditta Mal shall have his pro- 
portionate costs throughout. 

D. Petition accepted. 


OUDH CHIEF COURT 
First Civil Appeal No. 72 of 1936 
Zia-UL Hasan AND YORKE, JJ. 
September 5, 1938 
OHINTAMAN TEWARI—P ialntire 
— APPELLANT 


versus 
BHAGIRATHI TEWARI AND OTuURRS 
—DEFENDANT3— RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 181~Par- 
tition suit—Compromise decree not only declaring 
rights of parties but requiring further proceedings 
to get relief—Application for final decree—Decree 
held preliminary decree and Art. 181 did not 
apply. hae 

Where in a partition suit a decree was passed 
on a compromise which not only declared the rights 
of the several parties interested in the property 
but also required further proceedings to be taken 
before the plaintiffs could get the relief claimed by 
them, 
Held, that the decree which incorporated the terms 
of the compromise was a preliminary decree 
and Art. 181, Limitation Act, did not there- 
fore apply to an application for preparation of 
final decres. Tajemmul Hussain v. Bande Raza (1) 
and Lalta Prasad v. Brahma Din (2), explained; 
Bisheshwar Gir Goshain v. Satish handra 
Chatterji (3), held no good law. 


F.O. A. against the decree of the Civil 
Judge of Fyzabad, dated April 23, 1936. 

Mr. H. D. Chandra, for the Appellant. 

Mi. Hargobind Dayal, for Respondents 
Nos. 12, 14 and 15. a 

Judgment.—Tuis is an appeal against 
an order of the learned Civil Judge of 
Fyzabad dismissing the appellant's appli- 
cation for preparation of a final decree 
in a partition suit as time-barred. 

The decree which was sought by the 
appellant to be made final was passed on 
a compromise on February 16, 1920, in 
asuit for partition brought by the appel- 
lant and five others. | 

The learned Civil Judge, while holding 
that Art. 181 ofthe first schedule of the 
Indian Limitation Act does not apply to 
an application, for a preliminary decree 
in a partition suit being made final, was 
of opinion that the decree in question 
was not such a preliminary decree and 
that consequently the case was governed 
by Art. 181. In order to see how far the 
learned Judge was right in -his opinion 
about the nature of the decree, it is 
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necessary to refer to the compromise on 
which it was based. That compromise runs 
as follows :— 

1. Out of the property mentioned in 
List A, 8 annas share is entered in the 
khewat in the name of Musammat Chaurasi. 
This 8 annas share will remain in posses- 
sion of defendant No. 1 for her lifetime 
without power of transfer. After her death 
allthe parties of this suit shall divide it 
{among themselves) according to the pedi- 
gree mentioned in para. 1 of the plaint. 

2. Up to this time the parties have 
lived as members of a joint Hindu family 
and from to-day’s date the joint family 
has broken up. According to the pedigree 
mentioned in para. 1 the share of each 
party be determined: and the sons of 
Bhagirath also want to separate from their 
father. The parties shall divide privately 
the property mentioned in List A within 
two months from today’s date. But if they 
do not divide it privately within two 
months, then the Court shall divide it by 
appointing an Amin. 

3. The plaintifis and the defendant 
No. 3 shall be liable to pay only that 
amount of debt that has been contracted 
by the father of plaintifis and the de- 
fendant No. 3 upto this time, whether it 
be under a deed or under a rugga and 
which subsists upto this time (such as) 
some defendant renewed the deed in his 
own name. The amount of that debt shall 
be determined before the passing ofthe 
final decree. For the present a pre- 
liminary decree shall be passed in 
favour of the plaintiffs. 

4. In List (B) a few houses are entered, 
The defendant No. 2, shall be considered 
to be the owner of the house which is in 
his possession, and Musammat Chaurasi 
who lives at this time in the Takurdwara- 
wala house, shal] remain in possession of 
the same without power of transfer till 
her lifetime. Out of the houses only that 
house shall be partitioned among the 
plaintifis and the defendant No. 3 in which 
they live. The house known as Thakur- 
dwira-wala house shall not be partitioned. 
Each party shall be liable for its repairs 
to the extent of Lis share in it; and each 
co sharer shall be liable to pay his pro- 
portionate share (of expenses) to meet 
expenses of the Thakurdwara. 

5. The suit of the plaintiffs be dis- 
missed as regards the Lists (CO) and (D). 
Whatever ornaments and utensils are in 
possession of a party, they shall be con- 
sidered to be his property. 
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6. If any party does not pay the expenses 
of his share, then the party paying more 
than his share shall be entitled to realize 
that extra sum from the party who was 
liable for its payment. 

7. The plaintifs and the defendant 
No. 3 shall pay whatever amount of debt 
they are held to be liable for the settle- 
ment of the dispute concerning the exact 
amount of debt; we are entrusting the 
matter to Thakur Lal Bihari Singh Saheb 
Vakil and Babu Mahendra Deo Varma 
Sahib Vakil. The parties shall abide by 
and accept whatever amount (of debt) is 
adjudged by the said persons; if after 
the recovery of possession the plaintiffs 
and defendant No. 3 do not pay the 
money due to any defendant, then accord- 
ing to this deed of compromise, that 
defendant shall realize his money from 
the plaintiff and the defendant No. 3 by 
execution of the decree. 

We are of opinion that the learned 
Civil Judge was quite wrong in thinking 
that the decree which incorporated the 
terms of the compromise mentioned above 
was not a preliminary decree. The learned 
Judge has obviously fallen into the error 
of taking the expression “by which the 
shares of the parties are defined” occur- 
ring in the cases of Tajammul Hussain v. 
Bande Raza 70. L. J. 538 (1) and Lalta 
Prasad v. Brahma Din, I. L. R. 5 Lucknow 
280 (2), as a definition of a preliminary 
decree, though the cases do not at all 
purport to define a preliminary decree. 
That expression is only a description of 2 
preliminary decree which may be appli- 
cable to some preliminary decrees but may 
not be applicable to others. For a defini- 
tion of a preliminary decree the learned 
Judge ought to have referred to the ex- 
planation to s. 2 (2) of the Civil Procedure 
Code which says: 

“A decree is preliminary when further proceed- 
ings have to be taken before the suit can be com- 
pletely disposed of.” 

Order XX,r. 18 (2) of the Code also 
2. ‘and in so far as such decree relates to any 
other immovable property or to movable property, 
the Court may, if the partition or separation can- 
not be conveniently made without further inquiry 
pass 8 preliminary decree declaring the rights of 
the several parties interested in the property and 


giving such further directions as may be re- 
quired.” , 
Applying these tests to the decree in 
question, we have no doubt left in our 
(1) 7 OLJ 538; €0 Ind. Oas. 433: 23 O O 281; 
A I R 1920 Oudh 231, 
(2) 5 Luck. 280; 121 Ind. Cas. 287;6 O W N 801; 
A Ï R1929 Oudh 456: Ind. Rul. (1930) Oudh 63. 
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minds that the decree was a preliminary 
decree. Under pars. 1 of the compromise 
eight annas share was to be divided after 
Musammat Chaurasi’s death among the 
parties according to the shares to which 
they were entitled in view of the pedigree. 
Similarily para. 4 provided that a house 
occupied by the plaintifs and defendant 
No. 3 was to be partitioned. Thus the 
decree not only declared the rights of 
the several parties interested in the pro- 
perty but also required further proceedings 
to be taken before the plaintiffs could 
get the relief claimed by them. 

The learned Counsel for the respondents 
went so faras to contend that evenif the 
decree in question be deemed to be a 
preliminary decree, Art. 181 of the first 
schedule of the Limitation Act applied and 
that therefore the period of limitation 
must be taken to be three years from 
the date of the decree. We cannot, however, 
‘accept this argument for a moment. The 
case of Bisheshwar Gir Goshain v. Satish 
Chandra Chatterji, A.I R.1929 Oudh 117 
(3) relied on by him does not lay down 
the correct law on the subject in view of 
the decisions in Lalta Prasad v. Brahma 
Din,5 Lucknow 280 (2) and Tajammul 
Hussain v. Bande Raza, 10. L. J. 538 (1). 

We, therefore, decree the appeal with 
costs and setting aside the order of the 
learned Civil Judge send back the case 
to him for proceeding with the appellant's 
application for the preparation of a final 
decree. 


8. Order accordingly. 
(3) A IR 1929 Oudh 117; 112 Ind, Cas. 205. 





LAHORE HIGH COURT 
Execution First Appeal No. 116 
of 1937 
November 17, 1937 
Tex Onanp, J. 
Sardarni KISHAN KAUR—Jupemant- 
DEBTOR=—Å PPELLANT 


VETSUS 
OHANNU MAL AND OTRERS, DEOREE- 
HOLDERS AND ANOTHER—J UDGMENT- 
DEBTCR—-KESPONDENTS 

Civil Procedure Code (Act V of 1908), O, XXI, 
r. 90, Proviso (added by Lahore High Court)— 
Objection to contents of proclamation should be 
raised before sale—Omission to give approximate 
value or rental of properties—Sale, if can be set 
aside. 

The objections as to the contents of the proclama- 
tion ought to be raised before the sale and cannot 
be considered at the appellate stage under the pro- 
viso to r. 90, O. XXI, added by the Lahore High 
Qourt under its rule making power. Moreover, even 
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ccording to the law as it stood before the amend- 
ment, a sale could not be set aside merely because 
of the omission to give the approximate value or 
rental of the properties. Muhammad Nizam Uddin 
v. Amin Uddin (1), Mani Ram v. Lachman Das (2) 
and Mahna Singh v. Salig Ram (3), relied on, 

Ex. F. A. from an order of the Sub- 
Judge, First Class, Amritsar, dated Decem- 
ber 14, 1936. 

Mr. Charan Singh, for the Appellant. 

Mr. Nand Lal Bhalla, for the Respond- 
ents. 

Judgment.—On March 14, 1933, a mort- 
gage decree for Rs. 20,417 was passed in 
favour of the respondent againsi the ap- 
pellant Sardarni Kishan Kaur. In execu- 
tion, the decree-holder took out proceedings 
for sale of three houses which had been 
mortgaged tohim. The auction was held 
on March 10 and 11, 1936, and the highest 
bid, which was that of the decree-holder for 
Rs. 4,700, was aceepied. The judgment- 
debtor filed objections under O. X XI, r. 90, 
Civil Procedure Code. The objections have 
been overruled and the Subordinate Judge 
has passed an order confirming the sale. ` 
The judgment-debtor appeals. Before me 
the sale is attacked on the ground that . 
there were the following irregularities in 
publishing and conducting it: (1) that the 
value, or the rent, of the houses which were 
to be sold was not given in the procla- 
mation cf sale, or the printed handbills 
circulated by the auctioneer; (2) that the 
dimensions of the houses were not stated 
in the proclamation nor were the houses 
otherwise sufficiently described ; (3) that the 
drum was not beaten and the auction was 
a kole and corner affair; and (4) that the 
price fetched was inadequate. 

The first two objections as to the con- 
tents of the proclamation ought to have been 
raised before the sale and cannot be con- 
sidered at this stage under the proviso to 
r. 90, added by the Lahore High Court 
under its rule making power. Moreover, 
even according to the law as it stood before 
the amendment, a sale could not be set 
aside merely because of the omission to give 
the approximate value or rental of the pro- 
porties : see Muhammad Nizam Uddin v. 
Amin Uddin, 67 Ind. Cas. 885 (1), Mant 
Ram v. Lachman Das (2) and Mahna Singh 
v. Salig Ram, 110 Ind. Cas. 339(8). The 
dimensions ofethe houses were, no doubt, 
not given in the proclamation, but it con- 
tained the khana shumari numbers of ihe 
ie, ii Ind. Cas. 885; A I R 1922 Lah. 35; 4 Lah. 

J 44l. f 

@) i P L R1917; 39 Ind. Oas. 59; AIR 1917 


Lah. 136. . 
(3) 110 Ind, Oas. 339; A I R 1928 Lah, 918, 
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houses and also gave full details of the 
boundaries. ` In the hwndbills, issued by the 
auctioneer, all these particulars were duly 
entered. The evidencethat the drum was 
not beaten or that the sale was not properly 
conducted and was a hole and corner affair 
is of the flimsiest kind, and has been rightly 
rejected by the Subordinate Judge, with 
whose conclusions I entirely agree. The 
three houses were separately auctioned and 
there were eight bids for each of them, 
-some of the bidders being persons who nave 
now appeared as witnesses for the judg- 
ment-debtor. The price fetched no doubt 
appears to be inadequate, but that by itself 
isno ground for setting aside the sale. It 
has not been established that there were 
any illegalities or material irregularities in 
publishing or conducting the sale, which 
have resulted in substantial loss to the 
appellant. The appeal fails and is dismiss- 
ed with costs. 

D, Appeal dismissed. 





OUDH CHIEF COURT 
Criminal Appeals Nos. 279 aud 282 of 1937 
September 12, 1933 
LIA“UL Hasan, J, 

SARJU AND UTHRRA—AGOUSED— APPELLANTS 
versus 
EMPEROR— Comp LAINANT—RESPONDENT 
-Criminal trial—Procedure — Cross-cases —Proce- 
dure of treating prosecution evidence in one case 
as defence evidence in other and vice versa— Legality 
—Defect notcured by consent of Counsel for accused 

and Government Pleader, 

Trials in criminal cases are governed by the 
provisions of the Oode of Uriminal Procedure and 
in cross-cases the procedure of treating the pro- 
secution evidence in one case as defence evidence 
in the other and vice versa, is nut warranted by 
any provisions of that Uode and makes the trial 
illegal. The defect is not cured even if the 
Oounsel for the accused in both the cases hus 
applied for adopting such a procedure and the 
Government Pleader has consented to it. Mulia v. 
King-Hmperor (1), explained. 

Or. As. against the order of the ..ssistant 
Sessions Judge of Hardoi, dated September 
27, 1937. 

Mr. S.C. Dass, for the Appellant. 

Mr. H. K. Ghosh, Tue Assistant Govern- 
ment Advocate, for ihe Crown, 

Judgiment.—TLhese appeais have been 
brought by two sets cf accused who were 
convicted, one set under gp. 147, JUL and 
323, Indian Penal Code, and tne otuer 
under ss. 147,323 and 325, Indian Penal 
Code, in two cross-cuses ined py ul 
learned Assistant Sessions Judge the Hatdu. 

The learned Assistant Sessions Judge 
adopted the novel procedure of treating 
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the prosecution evidence in one case as 
defence evidence in the other and vice 
versa. The learned Judge ought to nave 
known that trials in criminal cases are 
governed by the provisions of the Uode 
of Criminal Preeedure and that tue pro- 
cedure adopted by nim 18 not Warranted 
by any provisions of that Code. No doubt 
tne learned Counsel for the accused in 
both cases putin applications asking the 
learued Judge to treat the prosecution 
evideucs in each case as defence evidence 
in the other but it is nol ditlicult to 
imagine how these applications came to 
be presented to the learned Judge. It is 
surprising how un Assistant Sesslousd udge 
of the standing of Mr Dwarka Prasad 
Shukla could think of engrafiung the pro- 
cedure permissible in civil Cases vn crimi- 
nal trials befure nim. In Civil cases there 
are only two parties befure tue Cuurt who 
can come to any understanding trey like 
with regard to the evidence to be pro- 
duced im tue case, but in atmost all case 
triable by tue Court of Session tuere is 
also a tnird party, namely the Orown, 
who prosecutes botu sets of the accused 
that are before ihe Court in, crose-cases. 
The orders of ine learned Judge on wwe 
applications of the accuseds Counsel show 
tuat the procedure suggested iu tae appli- 
cations was adopted with tne consent of 
the learned Government Vicader of Hardo 
li it as so it ig auslounding that an ex- 
perienced Public Prosecutor uke the present 
incumbent of tue pos, Shuuid Dave given 
his cousent tu the proposal L can think 
of no leason why it did not occur to the 
learned Government Pleader tuat by 
asseuting to tue proposed illegal procedure 
he was giviag away his legal and neces- 
sary rigni, whicd m a reguiar legal trial 
Le would have, of Cross-examining ie 
evidence jor tne defence, as he could not 
cross-examine ihe witnesses whom ne hun- 
self produced ior the prosecution in tue 
two cases, ‘Lhe omission of the learned 
Governmeut Pleader to protest against 
tue proposed procedure makes me uoudn 
his ntness to Ovid tne post cf rublic Pro- 
secutor. Ihe Jearned Judge seems to 
think tuat tue procedure adopted py him 
was jusulied by a rumark made py Mr. 
Dauleis, Judicial Commissioner in tue 
case ol iulia v. King Minperor, 20. W.N. 
042 (lp Dui ln Bab RƏ is Sau% MIStuxeu. 
The itsmer relerred to by tus loarued 
Asvlovunt DSessiuus Judge mm Ones ol ns 
U20 W N 332; oy Ind, Cas. 158; 120 LJ 337; 
AL ivdo Quda 250; 29 O U 9z; 26 Ur, L 1294, 
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orders is as follows :— 

“So far as the evidence in this case goes, there 
is nothing to show which party first raised the 
shout. I am informed that this fact appears in 
the evidence of the first prosecution witness in 
the cross-case, As the evidence in the two cases 
was recorded separately, it was an oversight on 
the part of the learned Sessions Judge that he 
ae not bring it on the record in this case 
abso, 

What was meant by this remark clearly 
was thatthe record of a criminal case 
should be self-contained and that if it be 
necessary to refer to a document con- 
tained in another record, ıt should be 
brought on the record before it can be 
referred to. It is preposterous to suppose 
that this remark authorizes a Oriminal 
Court to omit to record evidence for the 
defence, as was done in one of the cases 
before me, and to treat the prosecution 
evidence in the cross case as such evidence. 

As the trial was entirely illegal, I set 
it aside and send back the cases to the 
learned Assistant Sessions Judge for a 
legal de novo trial. The convictions and 
sentences of the accused in both the cases 
are in consequence quashed. The accused 
in both the cases will be admitted to bail 
during their trial. 

8. Order accordingly. 


MADRAS HIGH COURT 
Criminal Revision No. 565 


and 
Petition No. 533 of 1937 
December 14, 1937 
LAKSHMANA Rao, J. 
M. O. KRISHNAN NAMBIAR~— 
PETITIONER 
; Versus 
MUNIOIPAL PROSECUTOR, CALICUT 
MUNICIPALITY—Responpent 

Madras Elementary Education Act (VIII of 
1920), ss. 34, 36—Levy of education tax under head 
of profession tax—-Liability of assessee for educa- 
tion tax, when he has paid profession tax to another 
Municipality not levying education tax—Madras Dis- 
trict Municipalities Act (V of 1920), s. 93— Profession 
tax—Person holding appointment for certain period 
at certain place—Test for his liability to profes- 
sion tax—Personal presence, if essential. 

Where the education tax was levied under the 
head of profession tax, after assessment by one 
Municipal Council, the asseasee cannot escape liabi- 
lity by paying the profession tax to another Muni- 
cipality in which education tax is not levied. He 
is entitled only to credit for the amount paid to 
the other Municipal Counsil. 

- The test for liability in the case of a person 
holding an appointment is not personal presence 
within the Municipality. Consequently where a 
person was the Subordinate Judge ofa certain 
place from April 1, 1934, to June 18, 1934, his ab- 
sence from the place for vacation from March 29, 
1934, to June 4, 1934, does not make any difference. 
Veerappa Chettiar v. Municipal Council, Palné (1), 
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relied on, Mahadeva Aiyar v. Municipal Council, 
Masulipatam (2), distinguished. f 

Cr. R. and P. from an order of the First Class 
i Magistrate, Calicut, dated April 26, 

Mr. P Govinda Menon, for the Petitioner. 

Mr. K. Kuttikrishna Menon, for the 
Municipal Prosecutor. 

The Publie Prosecutor, for the Crown. 

Order.—The petitioner was the Sub- 
ordinate Judge of Oalicut from April I, 
1934 to June 18, 1934 and his absence 
from Oalieut during the summer recess 
from March 29, 1934 to June 4, 1934, 
cannot make any difference. He was hold- 
ing that appointment till June 18, 1934, 
and as pointed out in Veerappa Chettiar 
v. Municipal Council, Palni (1) the test, 
for liability in the case of a person holding 
an appointment is not personal presence 
within the Municipality. There is, there- 
fore, no force in the contention that the, 
petitioner was not holding that appoint- 
ment within the Municipality of Oalicut 
for 60 days, and the decision in Mahadeva 
Aiyar v. Municipal Council, Masulipatam 
(2) is clearly distinguishable. The levy 
of profession tax was therefore legal and 
s. 34, Elementary Education Act, empowers 
Municipal Councils to levy an education 
tax under the head of profession tax, Bec- 
tion 36 enacis that the education tax shall 
be deemed to be an addition to the profession 
tax, when it is levied under the head, and 
it further provides that all that provisions 
of the Municipalities Act relating to the 
realization of such tax shall be applicable. 
In this case the education tax was levied 
under the head of profession tax, and after 
assessment by one Municipal Council, the 
assessee Cannot escape liability by paying 
the profession tax to another Municipality 
in which education tax is not levied. He 
is entitled only to credit for the amount 
paid to the other Municipal Council and 
in spiteof several reminders the petitioner 
declined to pay the difference. The default 
to pay the amount due was thus wilful, 
and prosecutions in respect of sums due to 
Municipal Councils under the District Muni- 
cipalities Act are governed by 8.345 and 
noti g., 347 of tthe Act. The prosecution 
was' commenced within three years and 
there is no ground for interference. The 
petition is, therefore, dismissed. 

ND. Petition dismissed, 

(1) 48 M 476; 88 Ind. Oas. 662; AI R 1925 Mad, 
607; 48M LJ 428; (1925) M W N 210; 21 L W 457. 

(2) 0937) 2M LJ 569; 175 Ind. Cas. 625; AI R 


1937 Mad. 804; I L R (1938) Mad. 203; (1937) M W 
N 960; 46 L W 489; 10 R M 801, ; l 
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_ LAHORE HIGH COURT 
First Civil Appeal No. 406 of 1936 
December 8, 1937 
_Datre SINGH AND BHIDE, JJ. 
MAHABIR SINGH—Derenpant— 
APPELLANT 
VETSUS 
BADH SINGH -—PLAINTIFE AND OTHERS — 
Durenpants— RESPONDENTS 

Pre-emption—Sale of land by S to K-—Suit by 
plaintiff for pre-emption—Only three days before 
land sold by K to M, the son of S&S on notice of 
pre-emplion—-M mere student not having any means 
—Sale by Sto M held benami. 

On a sale of land by one S,to K, the plaintiff 
filed a pre-emption suit. Only three days before 
the filing of the suit, M, the son of S had given 
notice of pre-emption to K and K had sold the 
land to M. M was a student studying ina college 


and had no means of his own whereby he could pur- 
chase the land : 


Held, that the sale by K to M was benomi. 
"WO A. from the decree of the Senior 
ove udge, Sargodha, dated August 26, 
1936. 

Messrs. J. N, Aggarwal and J. L. Kapur, 
for the Appellant. 

Mr. Shamair Chand, for the Respondent 
(Flain tiff). 


Bhide, J.—This appeal arises out of a 
suit for pre-emption with respect to land 
sold by Sardar Bakbshish Singh, defendant 
No. 1 to Sardar Koan, defendant No, 2, on 
March 10, 1934. Sardar Khan pleaded 
that he had already sold the land to Sardar 
Mahabir Singb, son of Sardar Bakhshish 


Singh, in recognition of his right of pre- 


emption as he had given him a notice that 
he wanted to pre-empt the land. Sardar 
Mahabir Singh was accerdingly impleaded 
as a defendant. The plaintiff contended 
that the alleged sale in favour of Sardar 
Mahabir Singh was benami and that in 
any case he had noright of pre-emption as 
he and his father were members of u joint 
Hindu family. The trial Court has upheld 
these pleas and decreed the suit. From this 
decision Sardar Mahabir Singh has pre: 
ferred the present appeal. ‘The learned 
Counsel for the appellant contended that 
the trial Court has found that the sale in 
favour of the appellant had taken place 
and inthe circumstances there is no justi- 
fication for holdiug the sale to be benami 
merely on the ground that the purchase 
money had been supplied by Sardar Bakh- 
shish Singh, the original vendor. Bakhshish 
Bingu and Sardar Iqbal Singh, Advocate, 
who gave notice to tue vendee on behalf 
of Sardar Mahabir Singh, have gone into 
the witness-bcx and have stated that the 
notica to the vendee was given at the 
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instance of Mahabir Singh as he wanted 
to pre-empt the property, but it appears 
from the evidence that Mahabir Singh was 
only a student (his age was stated to be 
about 22) at the time of the transaction 
reading in a college at Poona and no 
explanation has been given why he should 
have thought cof pre-empting the property 
when he had admittedly no means of his 
own. Mahabir Singh has not appeared in 
the witness-box. The notice of pre-emption 
was given to the vendee only three days 
before the institution of the present suit. 

Taking into consideration all these cir- 
cumstances, the finding of the learned Judge 
of the trial Gourt tnat the transaction of 
sale in favour of Mahabir Singh was a 
benami one appears to be amply justified. 
In the circumstances it is unnecessary to 
go into the further question whether 
Mahabir Singh and his fathor Dakhshish 
Singh formed a joint Hindu family or not, 
I would, therefore, uphold the decision of 
the learned Judge of the trial Court and 
dismiss this appeal with costs. 

Dalip Singh, J.—I agree. 

D. Appeal dismissed 





MADRAS HIGH COURT 
Civil Appeal No. 267 of 1931 
September 2y, 1937 
VENKATASUBHA RAO AND NEWSAM, JJ. 
KOVALAKUDI SINGAM IYENGAR 
AND OTHERS—APPELLANTS 
versus 

K. KASTURIRANGA IYENGAR 


AND OTRERS— RESPONDENTS 

Madras Hindu Religious Endowments Act (II of 
1927). 8. 73 (3), scope of—Suit by worshippers 
against Sukhavasis for declaration that latter are 
not entitled to receive fixed share in prasadam -and 
for retaining trustees from allowing such claim— 
Suit, if comes within perview of s. 13 (3). 

The words ‘further or other relief’ in s. 92, Oivil 
Procedure Code, must on general principles of con- 
struction be taken to mean relief of the same 
nature as those described in cls. (a) to (gj. In 
enacting s. 92, the Legislature could not have in- 
tended to include relief against the third parties 
under the general words ‘further or other relief’. 
The same applies to s. 73 (3), Madras Hindu ke- 
ligious Endowments Act. Abdur Rahim v. Muham- 
niad Barkat Ali (1), followed. 

There is a marked difference between the word- 
ing of the relevant part of s. 73(3), Madras Hindu 
Religious Endowments Act, and the currespuuding 
portion of s. 92 (2), Civil Procedure Uode. Under 
the latter provision, the suits contemplated are 
those filed claiming any of ih» reliefs epeci.ed in 
the section. But-the words in the former provi- 
sions are much wider and more comprehensive, 
Vythilinga Panderasannadhi v, Ranganatha Muda- 
liar (2), relied on, 


In a suit by worshippers against Sukha~n-is, 
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who were strangers to |the trust, the worshippérs 
sought to have their right declared as against them 
and to restrain the trustees from giving and the 
Sukhavasis from receiving fixed share of prasadam. 
The right of the trustees or the Committee to make 
charitable doles, including giving of the doles to 
the Sukhavasis was not questioned : 

Held, that the suit did not come within the 
purview of s. 73. The further relief claimed 
against the trustees was merely aucillary to and 
consequential upon the declaration and the character 
of the suit was not altered. 


The word “ Sukhavaei ” means “ one who lives in 
comfort without any particular employment.” 


CO. A. against the decree of the District 
Court, Trichinopoly, in O. 8. No. 3 of 1929. 

Messrs. V. N. Venkatavaradachariar and 
R. Gopalachariar, for the Appellants. 

Mr. ` T. _Srinivasagopalachariar, 
K. B. Rangaswami Iyengar and A. Sriranga- 
chariar, for the Respondents. 

Venkatasubba Rao, J.—The learned 
District Judge has in respect of almost 
every question of fact decided in favour of 
the plaintifis, but has come to the conclu- 
sion that the suit is not maintainable by 
reason of cl. 3 of s. 73, Hindu Religious 
Endowments Act (Madras Act II of 192). 
The question to be decided in the appeal is, 
whether the view of the learned Judge that 
the suit is barred by the provision 1eferred 
to above can be sustained. The suit has 
been brought by certain five worshippers 
in the Sri Ranganathaswami Temple at 
Srirangam, with the consent obtained of 
the Board of Commissioners. The object of 
the suit is to get a declaration in respect of 
a class of persons known as Sukhavasis. 
“The plaintifis complain that these Sukha- 

vasis have been asserting a claim to a 
certain fixed share of the prasadams offered 
to the deity, and thatin assertion of that 
tight, they have gone the length of claim- 
ing a cash pa) ment in lieu of their share of 
the prasauam when that is not available. 
The questions which the learned Judge had 
to decide were : (1) whether the Sukha- 
vasis had been in enjoyment of the allow- 
ances, a8 alleged by them, continuously for 
such a pericd,as would serve 10 raise a 
presumption of a legal origin, and (2) whe- 
tLer the emoluments were attached to the 
. pertoimance of any religious office, service 
or duty in the temple in questicn. On both 
these matters, the learned istrict Judge 
in ajucid and cicsely reasoned judgment, 
has 1ecoided findings, as already stated, 
vgulnol the defendants. We may incident- 
taily observe Lere, that the word “Sukhavasi" 
Meaus “(ne who livesin ccmiert without 
aby particular employment.” (lamil Lexi- 
ul pubiished by the University ot Madras), 
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The respondents’ Counsel has not challeng- 
ed these findings of fact, and the question 
that now-has to be decided, therefore, is one 
of law, namely, whether or not the suit is 
barred under s. 73 (3) of the Act. 

The lower Court has, in our opinion, 
been misled by the clumsy drafting vf some 
of the paragraphs in tbe plaint. There were 
three sets of defendants impleaded ; first 
ihe trustees ofthe temple, secondly, the 
members of the Trichinopoly Hindu Devas- 


thanam Committee, and thirdly, the Sukha-- 


vasis, On a close examination of the plaint, 
it is perfecly clear that itis not sought 
to fetter the discretion of the trustees in 
doling out the offerings to such persons as 
they think deserving: the Sukhavasis are 
under no particular disability, and they may, 
like any other worshippers or pilgrims, 
receive, and be given, the prasadam. It is 
the right put forward by the Sukhavasis to 
a fixed share that has been objected to. To 
claim a right to charity is a contradiction 
in terms,and what the Sukhavasis Have 
been getting according to them, are not 
charitable doles but perquisites, which could 
be claimed asa matter of right, attached 
as they are, to the performance of certain 
services. Unfortunately, however, the word- 
ing of the plaint seems to suggest that the 
sult Was intended to prevent the Sukha- 
vasts getting any charity whatsoever, as 
though they were marked out for some spe- 
cial penalty. 

A brief reference to the facts that im- 
mediately preceded the institution of the 
suit, will serve to make the Prayers in the 
plant clear. The Sukhavasis are of the 
Vadugalai persuasion and their claim to a 
haed share was generally looked on with 
disiavour by the Tengalais. The plaintiffs 
suggest thut in dezling with the claim put 
forward by the Sukhavasis, the trustees or 
the members of the Cummittee are gener- 
ally swayed by sectarian motives. It seems 
unnecessary to go into this question, nor 
would it ke right cn the material before us 
to say that the plaitibs’ complaint is justi- 
fied. What reauy happened, nowever, was 
this: In several juaicial proceedings the 
night of the Sukhavasis was negaiived. In 
19z6, the Keligicus Endowments Board 
likewise refused to recugnize the right. In 
1927, the Devasthana mOcommittee, when 
considering the budget pioposals, also dece 
lared against the right claimed; but in 
1925 they revised tneir decision and re- 
soived to make provision in the budget for 
payments to the Sukhavasis. Four out of 
the five trustees of the temple dissenteg 
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from the Committee's view, and the plaint- 
ifs as worshippers claim in the suit seve- 
ral reliefs including an injunction restrain- 
ing the trustees and the members of the 
Devasthanam Committee from recognizing 
the right put forward by the Sukhavasi 
defendants. There is also a declaration 
that has been prayed for, but the prayers 
have been so worded as to suggest, as 
already stated, that the Sukhavasis are to 
be deprived of any share in the offerings. 
Now, that the misapprehension has been 
got rid of, does the provision referred to 
oppose any bar to the maintainability of 
the suit? Section 73, wasin some respects 
recently amended; but the provisions in 
force when the suit was filed, was as it stood 
before the amendment. For the present 
purpose, this makes little difference, and 
as the learned Judge rightly points out the 
reliefs mentioned in the section do not 
cover any of the reliefs claimed in the suit. 
It has been held by the Judicial Committee 
in Abdur Rahim v. Muhummad Barkat Ali 
(1), that the words ‘further or other relief’ 
in s. 92, Civil Procedure Code, must on 
general principles of construction be taken 
to mean relief of the same nature as those 
described in cls. (a) to ‘g). Both the reason- 
ing and the conclusion of their Lordships 
applied to the provisions in question, which 
has been modelled on the aforesaid section 
of the Code. It has been further held in 
the same case, that in enacting si 92, the 
Legislature could not have intended to in- 
clude- relief against the third parties under 
the general words ‘further or other relief.’ 
Applying the samereasoning, the ques- 
tion we have to decide is whether the words 
of the present provision can have the effect 
of abolishing or extinguishing substantive 
rights possessed under the law. As was 
pointed outin Vythtlinga Pandarasannadt 
V. Ranganatha Mudaliar (2), to which one 
of us was a party, there is a marked differ- 
ence between the wording of the relevant 
part of s. 73 (3) and the corresponding por- 
tion of s. 92 (2). Under the latter provision, 
the suits contemplated are those filed claim- 
ing any of the reliefs specified in the sec- 
tion, But the words in the present Act 
are much wider and more comprehensive, 
for what is declared is, “No suit in res- 
pect of the administration or management 
(1) 55 IA 96; 108 Ind, Oas. 361; A 1K 1928P O 
16,55 OC 519;5PLT 695114 T40 Cal 19: 27L W 
339, 320 W N 482; 236A LJ 464; 54 M L J 603; 
55 0519; 30 Bom. LR 174; 48 C L J 55 (P O). 
(2) 57 M 362; 150 Ind. Oas. 448; AIR 1934 Mad, 
i E L J98; (1633) M W N 1235; 39 L W 205; 
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of a religious endowment shall be institut- 
ed’except as provided by the Act. The 
learned Judge has heldthat as the reliefs 
claimed are not covered by those in the 
section, the suit does not lie. The short 
answer to that argument is, that the preseat 
suit is entirely outside the scope of s. 73. 
The suit, ifits ecope is properly understood, 
is not ‘in respect of the administration or 
management’ of the temple in question. The 
right of the trustees or the committee to 
make charitable doles—including the giv- 
ing of doles to the Sukhavasi defendants— 
is not questioned ; it is not sought to fetter 
their diszretion in any way whatsoever. 
No question has been raised involving the 
‘administration’ or ‘management’ of the tem- 
ple either by the trustees or by the com- 
mittee. What the plaintiffs seek is, to have 
their right declared as against certain third 
parties, that is to say, strangers to the trust 
(that being the true position of the Sukha- 
vasis). Such a suit, it seems to us, does 
not come within the purview of s. 73 and 
cannot be said to be barred by its provi- 
sions. The further relief prayed for that 
the trustees and the membersof the com- 
mittee shall be restrained from giving and the 
Sukhavasis from receiving, is merely ancil- 
lary to, and consequential upon, the declara- 
tion. That, in our opinion, does not alter 
the main character of the suit. In this view, 
the obtaining by the plaintiffs of the sanc- 
tion of the Board was a superfluous act ; but 
that makes no difference. 
The appealis allowed and the plaintiffs 
will have a decree in the terms mentioned 
above. As to costs, the order made by 
the lower Court will stand, and in this 
Court the only order we propose to make 
is, that the plaintiffs will be paid a con- 
solidated amount of Rs. 350 (Rupees three 
hundred and fifty only) as costs of the 
appeal from the temple funds. The memo- 
randum of objections is dismissed. No 
cosis. i 
Newsam, J,—I agree entirely. There is 
nothing in 5, 73o0f Act IL of 1927 to preclude 
the Court from granting a decree declar- 
ing that “Sukhavasis” are not as of right 
entitled to receive a fixed share of the 
prasadams and an injunction restrain- 
ing the trustees from allowing such a claim 
by making cash payments to them as such 
or in lieu of any so-called vested interest 
in the offerings. On the findings of the 
learned trial Judge, which are unchallenged 
aud which we accept, the plaintiffs must 
at least succeed to this extent. But obvi- 
ously no decree can be passed restraining 
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the right of the trustees to distribute 
prasaaams by way of charity to any persons 
whom in their discretion they deem to be 
wortby recipients. Section 73, as 1 under- 
stand it, limits the powers of the Court to 
interfere with the administration and 
management cf religious endowments and 
restricts the right of suit of persons inter- 
ested to suvh matters as appointing and 
removing a trustee, Vesting property in a 
trustec, determining what sum should be 
allocated to a particular purpose, and kindred 
matters. But for obvious, reasons, Courts 
are prevented by this section from accepi- 
ing any invitation to interfere with the 
deiails of administration or to fetter the dis- 
cretion of trustees in minor matters. The 
machinery is provided in the Act itself for 
the control of trustees of temples by com- 
mitteesand by the Hindu keligious En- 
dowments Beard. 1 respecifuliy agree with 
my learned brother asto the terms of the 
decree which should be passed in this suit. 

Ne D, Appeal allowed. 





PATNA HiGii COURT 
Civil Appeal Nc. 79. of 1936 
' March 22, 1938 
DHAVLE AND Manouak LALL, Jd. 
NRISINGHA CHARAN NANDY 
OHOUDHURY—AprgLuant 
versus 
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The duty of the appellant is over when he cop- 
sults a lawyer of along standing who is known as 
a careful Advocate. No amount of care or diligence 
on the part of any Advocate can make him antici- 
pate what view the Judge would take upon such a 
difficult matter as the valuatiou of a suit forthe pur- 
pose of ccurt-fees, where the value, depended upon an 
addition or subtraction of the amount claimed as 
Mesne profits, past, present and future and the 
Advccate cannot be said to have acted without due 
diligence if it is found by the Court that the ap- 
pellant has taken a wrong forum of appeal and 
memorandum 18 returned to be presented to proper 
Court, Jn such acase the time shoula be extended 
under s. 5, Limitation Act, when the appeal is filed 
in. a proper Court. |p. 666, col, 1.) 

[Case-law discussed.] 


NBÍSINGHA OHARAN v, TRTGUNAND sma (PATI) 


17916 


The Courts of fact should be very careful in de- 
ciding such cases where the excuse pleaded is the 
advice given by a lawyer and they should ask 
themselyes whether the litigant should be allowed 
to suffer for no fault vf his other than that he filed 
his appeal in the forum relying upon the advice 
of his lawyer. [p. -69, col. 2.] 

The High Court has no jurisdiction to interfere 
with the finding of fact but at the same time it 
is theduty of the High Court to carefully dis- 
entangle the findings of fact from the inferences 
which may be drawn from these facis and to review 
the jegal conclusion, if erroneous. Hamgopal v., 
Shamsthaton (1) and Najar Chandra v. Shukur Sheikh 
(5), relied on. |p. 586, cul. 2] 

The Superior Court has puwer to interfere with a 
wrong exercise of discretion by the Subordinate 
Oourts both in its revisional and appellate jurisdic- 
tion. Debt Charan Lal v.. Mehdi Hussain (17), ex- 
plained. |p. 568, col. 1.] 

It is the duty of the luwer Oourts to pronounce 
their opinion on ail the important points inan ap- 
pealable case, anda failure to do so not infrequent- 
ly necessitates a remand with the consequence of 
heavy additional costs. Tarakant Bunnerjee v. 
Paddamoney Dossee (21), Mahomed Sulaiman V, 
Birenara Chandru Singh (22) and Jagannath Rao v. 
Rambharosa (.3), relied on, jp. 470, col, 1,] h 

O. A. trom ine appellate decree ut the Dis» 
triet Judge, Santuai Parganas, dated 
August 24, 194836. 

Mr. B. C. De for Mr. S. N. Bose, for the 
Appellant. 

Messis, L. A, Jha and Bindhyeswart 
Prasada, tr the Respondents. 


Manohar hall, J.—This is an appeal 
by whe plaintilt agaist the judgment and 
decree of tne learned District uudge of 
Santal. Parganas dated August 24, 1990, 
dismissing the appeal of the piati against 
the judgment and decree of the’ learned 
Suburdinate Judgo dated Maron 29, 1932, 
by which the suit of the plaintitl was dis- 
missed. ‘his suit was ingututed tor specitic 
performance ol contract to sell which was 
said to nave been entered into by defen- 
dant No. 1 withthe pisintiff on April 22, 
1928; the aetendunt second pariy to the 
action Claimed titie to Lhe property In ques~ 
tion by virtue of a sale deed executed in 
his favour by deiendant No. L about two 
months after the contracs relied upon by 
the plaintiff. Tae principal questions raised 
by ihe defence were whether tne suit for 
specilic performance of cCuntract was 
maintalmabie ın the danial Parganas, and 
secondly, woeluer tae defendant second 
party nad notice of bhe contract of sale in 
tavour ul ihe plaintiff. 


One of tbe issues in the case which has 
given rise to serious controversy was as to 
whetLer ihe suit Lad been purposely over- 
valued aud ıt arose in this way. ‘ihe plain- 
tff had valued the suit æ Ks. 5,100, 
namely Rs. 4,400 as the value of the pro 
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perty and Rs. 700 as the approximate value 
of the mesne profits from the date of the 
contract till the date of delivery cf posses- 
sion assessed tentatively at Rs. 700. The 
learned Subordinate Judge, as already 
stated, dismissed the suit by his judgment 
dated, March 29, 1932, and the decree which 
followed the judgment was prepared on 
April 20 following. Within 12 days thereof 
the appellant preferred an appeal to this 
Oourt which was numbered as First 
Appeal No. 94 of 1932. One of the grounds 
in the memorandum of appeal is ground 
No. 16 which challenged the finding of the 
trial Court that the plaintiff had calculated 
the mesne profits to which he was not 
entitled with the object of overvaluing the 
suit. This ground was necessary in view of 
the remarks and finding of the learned Sub- 
ordinate Judge that the plaintiff had no 
cause of action with respect to the mesne 
profits pendente lite and because in his view 
the amount of mesne profits which could 
be validly claimed would be only Rs. 83, 
that is between the date of the contract 
and the date of the institution of the suit. 

When this first appeal came to be heard 
before a Division Bench of this Ccurt, the 
learned Chief Justice repelled the conten- 
ticn of the appellant that he was entilled 
to take the course which he had taken in 
valuing the amcunt of claim of mesne pro- 
fits at Rs. 700 [although the appellant had, 
apparently in support of his contention, 
drawn the attention of the Court to some 
observations to be foundin a decision of 
this Court reported in Ramgulam Sahu v. 
Chintaman Singh (1) at p. 37194] and held 
that even if the plaintiff paid court-fee by 
giving an approximate valuation as to the 
mesne profits pendente lite, this would not 
have the effect in law of enhancing the 
valuation {for the purpose of jurisdiction. 
In these circumstances this Oourt held that 
the plaintiff had taken a wrong forum of 
appeal and the memorandum of appeal 
should be returned for presentation before 
the District Judge. This order was passed 
on January 22, 1936. The memorandum 
of appeal was returned to the Advocate for 
the appellant on January 29,1936, who made 
it over to the plaintiff at Deoghar on Janu- 
ary 30, that is the day after.e On Febru- 
ary 3, 1936, the appellant filed the memo- 
randum of appeal before the District Judge 
at Dumka. It is obvious that the.appellant 
was duly diligent in conducting bis appeal 
` (1) 5 Pat. 361; 93 Ind. Cas. 939; A 121926 Pat, 
218; 7 P L T 3f38; (1926) Pat. 49 (F B). 

"Page of 5 Pat.—[Hd.] 
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from the very moment an adverse decree was 
passed against him by the trial Court on 
April 20, 1932, and that he did not allow any 
unreasonable time to elapse between the time 
the memorandum of appeal was returned 
to him at the end of January 1936 and 
before he presented it tothe proper Court. 
The learned District Judge, however, on the 
point being raised by the respondents 
before him, took a very serious View and 
held that the appeal was not entertain- 
eble by him as being ‘barred by the law 
of limitation and that he was unablo to 
excuse the delay, in filing the appeal before 
him, under s. 5, Limitation Act. He corre- 
etly held that 

“the Court has not any discretion to excuse the 


delay until a sufficient cause in point of law has 
been laid before the Court.” 


The excuse of the appellant for the 
deduction of the period from May 2, 1932, 
to January 22, 1936 (the period during 
which the appeal was pending for decision 
before this Oourt) was based upon the 
ground that the appellant bona fide acted 
on tbe advice of his Advocate, Mr. 8S. N. 
Rose. who bad relied upon the decision of 
tbe Full Bench case reported in Ramgulam 
Sahu v. Chintaman Singh (1). The question, 
therefore, which arose for determination 
was whether this was a sufficient cause in 
Jaw for extending the period of limitation 
in this case. The learned Judge took the 
view that this was not a sufficient cause 
for extending the period of limitation ‘‘such 
as is contemplated by s. 5, Limitation 
Act" because he held that he was not 
satisfied that Mr. S. N. Bose acted with due 
care and caution, His finding upon this 
point may be reproduced in his own words: 

“The forum of appeal is also determined by the 
value of the suit. The defendants-respondents from 
the very beginning asserted that the plaintiff- 
appellant had purposely and maliciously over- 
valued the suit with a view to change the venue 
of appeal. This made it all the more necessary and 
incumbent on the appellant who has extensive money- 
lending business and his legal adviser Mr. 8. N. 
Bose, an Advocate, to carefully consider the law on 
the subject before filing the appeal before the Hon'ble 
High Court. But instead of doing so, the Advocate 
who filed the memorandum of appeal and signed it 
stating in para. 16 merely as follows: (the quota- 
tion has already been given above). In view of 
the definite assertions of the defendant-respondents 
on the point of overvaluation, this plea of bona 
fide mistake cannot stand. The law was clear on | 
the point and it has been clearly stated in the 
judgment of the Hon'ble the Chief Justice. The 
defendant-respondents had made definite assertionn 
of mala fide on the part of the plaintifi-appellants 
over the question of the overvaluation of the suit. 
Yet no care and caution appear to have been taken 
in determining in which Oourt the appeal lay. The 
conduct of the plaintifi-appellant throughout betcays 
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want of bona fide. A mere statement that the 
mistake was bona fide in the memorandum of appeal 
is certainly not sufficient .. . . In the circumstances, 
I am not satisfied that the delay in filing the 
appeal before this Court was due to a bona fide mistake 
on the part of the appellant's legal adviser.” 

This quotation from the judgment in 
appeal seems to indicate that the learned 
Judge was confusing the mala fides of the 
appellant with the carelessness or mala 
fide (as alleged) of the Advocate for the 
appellant who advised him to file this 
appeal. In my opinion the learned Judge 
erred in law in refusing to extend the time 
under s. 5, Limitation Act. The duty of the 
appellant was over when he consulted a 
lawyer of the standing of Mr. S. N. Bose who 
admittedly is known asa careful Advocate 
of this Court. The appellant was entitled 
to challenge the finding of the learned 
Subordinate Judge upon Issues Nos. 2 and 
7 both on question of fact and on question 
of law. He had apparently an authority 
in his favour which was cited by his Ad- 
vocate before.the learned Chief Justice. It 
is true that the learned Chief Justice had 
no difficulty whatsoever in distinguishing 
that case but until that case was distin- 
guished it was open to any learned 
Advocate of this Court to take the view as 
Mr. 8. N. Bose did. That view cannot be 
said to have been unreasonable and no 
amount of care or. diligence on the part of 
any Advocate can make him anticipate 
what view the Judge of this Court would 
take upon such a difficult matter as the 
valuation of a suit for the purpose of court- 
fees where the value depended upon an 
addition or subtraction of the amount 
claimed as mesne profits, past, present and 
future. It may be observed that on examin- 
ing the memorandum of appeal which was 
presented to this Courton May 2, 1932, I 
find that the Stamp Reporter sent for the 
record of the case from the Court below 
and on May 26, 1932, he made the 
following report “Examined the plaint in 
the case. The court-fee paid is sufficient 
according to valuation.” I have no hesita- 
tion whatsoever in holding that upon the 
facts found in the present case the learned: 
Judge committed an error of law in refus- 
ing to extend the period of limitation. 

It was vehemently contended by the 
learned Advocate for the respondents that 
this Court had no jurisdiction whatsoever 
to interfere with the findings of fact, how- 
ever gross and inexcusable the error may 
pe, which the lower Appellate Court had 
committed in arriving at 
The proposition so stated must be accepted. 
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This is supported by numerous decisions of 
their Lordships of the Privy Council which 
were reviewed compendiously in the latest 
cases in Anup Mahto v. Mita Dusadh (2), and 
Secretary of State v. Rameshwaram Deves- 
thanan(3). It must be conceded that this 
Court has no jurisdiction to interfere with 
the findings of fact but at the same time it 
is the duty of this Court to carefully dis- 
entangle the findings of fact from the 
inferences which may be drawn from 
these facts and to review the legal conclu- 
sion if erroneous: see the Privy Council 
cases in Ramgopal v. Shamskhaton (4), at 
p. 99* and Nafar Chandra v. Shukur 
Sheikh (5), at p. 195f. It has been laid down 
recentiy by their Lordships of the Judicial- 
Committee in Rajendra Bahadur Singh v. 
Rajeshwar Bali (6), that a reasonable care 
by a competent lawyer would be a suffi- 
cient cause within the meaning of s. 5, 
Limitation Act (the advice given by Mr. 
S. N. Bose satisfies both these conditions. 
The advice given by him was based upon a 
Full Bench decision of this Court and he 
is a competent lawyer). In Krishnasami 
Panikondar v. Ramasami Chettiar (1) the 
Judicial Committee apparently would have 
been disposed to interfere with the də- 
cision of the Subordinate Court refusing to 
extend time under s. 5, Limitation Act, if 
it had been shown that the High Court had 
fallen into any error. Sir Dawson Miller in 
S.C. Dey v. Rajwantt Kuer (8), adopted 
the view that to attract the operation of 
s. 5, Limitation Act, it was enough if it was 


(2) 38 OWN 365; 147 Ind, Oas. 977; A IR 1934 
POS 13 Pat. 254; 61 I A 93; 6 R P O 104,15 P 
L T 115; 66 M LJ 298; 59 OL J 147; (19834) M 
W N 363; 39L W 708; 1934 O L R 253; 1934A L R 
361 (P C). 

(3) 380 W N 533; 148 Ind. Oas, 778; A IR 1934 
P O 112; 57 M652; 61 IA 163; 6R P O 184; 1934 
L R 427; (1934) A L R 531; (1934) M W N 433; 
66 M L J 595; 39 LW 613; 11 O WN 775; 59 O 
L J 262; 36 PL R 93; 36 Bom, LR 539, IGP L T 
7 (PO). 

(4) 20 093; 191 A228; 6 Sar. 247 (P 0). 

(5) 46 O 189; 51 Ind. Oas. 760; A 1 R1918 P O 
92; 45 I A 183; 23 O W N 3459 L W 552 


(PO. 

(6) 18 PL T 878; 169 Ind. Cas. 769; A 1 R 1937 
P G 276; 318 L R 672; 19370 L R 427; (1987) A 
L R 673; 46 L W 219; 10 RPO 57; 19370 WN 
771; 41 OW N 1189; 3 B R 756; 1937 R D 362; 39 
Bom. L R 1021; (1937) M WN 937 (P O). 

(7) 45 1A 2% 43 Ind, Oas. 493; AIR1917P O 
179; 41 M 412; 34M LJ63;4 PL W 54164A L 
J 57; 7 L W 156; 23 M LT 101; 27 Ot. J 253; 2 
P L R 1918; £2 OW N 481; 21 Bom. LR 541; 11 
Bur. L T 321; (918) M W N 906 (PO. 

(8) 6 P LJ 237; 63 Ind. Cas, 278; A IR 1923 
Pat. 140; 3 PLT 98. 

*Page of 20 0.—-[Ea. S 
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shown that the mistake was ofsucha des- 
cription that it may arise even amongst 
practitioners of experience and that the 
litigants should not be made to suffer for 
such an error, In Brij Indar Singh v. Kanshi 
Ram (9', Lord Dunedin in delivering the 
judgment of the Privy Council laid down 
-the mode in which discretion should be 
exercised in cases under s. 5, Limitation 
Act by pointing out that although each 
cases depended upon its own circumstances, 
but this depended on the idea tbat there 
can be a general rule regulating all such 
cases, that the discretion must be judicial 
and not arbitrary and that : 

“if the Judge who purportsto exercise the discre- 
tion does so under the viewthat there is no general 
rule, when in fact there is one, if he has, to use 
an expression often used in another class of cases, 
misdirected himself as to the law to be applied to 
the case, he cannot exercise a judicial discretion, 
and the Superior Oourt—in this case this Board— 
must either remit the case or exercise the discre- 
tion themselves.” | 

In Sunderbai v. Collector of Belgaum 
(10), the identical question before us was 
raised. Under the mistaken advice of the 
Legal Remembrancer ofthe Bombay Gov- 
ernment, the defendant appealed to the 
High Court at Bombay on July 19, 1910, and 
this was well within 90 days allowed for 
appeal to the High Court (as in the present 
case), The High Court on March 11, 1912, 
decided that the appeal lay to the Court 
of the District Judge and not to the High 
Court (there also the forum of appeal de- 
pended upon the valuation to be fixed by 
the reliefs claimed). The High Oourt, there- 
upon, directed that the memorandum of 
appeal should be returned to the appellant 
for presentation to the District Judge. On 
March 16, 1912, that is within five days, 
the defendant presented the memorandum 
of appeal to the Court of the District Judge 
alleging that the appeal had been present- 
ed to the High Court by him under the 
bona fide belief based upon legal advice 
that the appeal lay to that Court and pray- 
ed that it might be admitted. It isinter- 
esting to note thatthe District Judge to 
whom the memorandum of appeal was pre- 
sented was himself the Legal Remembran- 
cer under whose advice the appeal had been 
preferred to the High Oourt. The question 


(9) 44 I A 218; 42 1nd. Cas. 43;A IR1917P O 
156; 45 O 94; 104 PR 1917; 33 ML J 486; 22 M 
LT 362; 6 LW 592; 126 PWR1917;15 AL J 
777; 19 Bom L R 866; 3 PL W 313; 26 OL J 572; 
gem) M WN 811; 22 OW N 169; 127 PLR 1917 


). 
(10) 46 TA 15; 52 Ind, Cas, 897; A IR1918P O 
135; 43 B376: (1919) M W N 254; 23 0 W N 753; 21 
Bom, L R 1148 (P 0). 
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asto whether ithe discretion under s. 5, 
Limitation Act, should be exercised was ela- 
borately considered by the High Oourt and 
the learned Judges pointed out at p. 234 
that : 

“the fact that the defendants had acted on mis- 

taken advice as to the law in appealing to the High 
Court in 1910 did not preclude them from showing 
that it was owing to their reliance on that advice 
that they had not presented the appeal tothe Court 
of the District Judge within the prescribed period 
of limitation ; see Brij. Indar Singh v. Kanshi Ram 
(D. 
In Sundar Koer v. Ragaunath Sahai, 12 
Ind. Oas. 677 (11), Mookerjee and Oarnduff, 
JJ. laid down the following test in such 
matters : 

“The test, therefore, to be applied to the case before 
us is, whether there has been any negligence or 
inaction or want of bona fides on the part of the 
appellant. We are satisfied upon the materials 
which have been placed before us that the question 
must be answered in the negative. ” 

The mistake made by the petitioner was 
in calculating the time within which the 
appeal should have been filed and it was 
based upon the advice she got from the 
Pleader in the matter which turned oat to 
be wrong and they considered that a mis- 
take of that description may arise even 
amongst practitioners of experience, It may 
be noticed that the learned Judges interfer- 
ed in revision and extended the time. In 
Nagindas Motilal v. Nilaji Moroba Naik 
(12), Marten, J. in exhaustively dealing with 
the question held taat : 

“Ifa party acts on the advice of his Pleader, he 
comes within the protection of s. 5, Limitation 
Act.” 

The same view was accepted in the Full 
Bench case in Shib Dayal v. Jagannath Pra- 
sad (13), where the learned Judges unani- 
mously held that : 

“An honest mistake on the part of a litigant caused 
by erroneous advice givento him by his Vakil in 
the District, by reason of which an appeal was not 
filed until the period of limitation therefor had 
expired, is a good ground for the application in 
favour of the would-be appellant of the provisions 
of s. 5, Limitation Act.” 

In Ambica Ranjan Mazumdar v. Manik- 
ganj Loan Office, Ltd. (14), Subrawardy and 
Graham, JJ., granted a relief totae applicant 
in revision although it was held that the 
appellant's Pleader was guilty of great care- 
lessness and tiled the appeal in tne wrong 
Court but it wasimpossible to hold that the 


11) 12 Ind. Oas. 677. , 
da 38 B 442; 80 Ind, Oas. 862; A I R 1924 Bom: 


. 96 Bom. L R 395. 4 
aren A 636; 68 Ind, Oas. 812; A IR 1922 AIL 


<: 20A LJ 674. 
ely 330 W N 372; 111 Ind. Oas. 708; A I R 1998 
Oal. 468; 55 0798. oy 
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appellant had acted otherwise than bona 
fide in the matter. In Datiairaya Sitaram 
v, Secretary of State (15), the advice by a 
Pleader was held to be sufficient in law to 
entitle the litigant to the benefit of s. 5, 
Limitation Act. In Jahar Mal v. G. M. 
Pritchand (16}, Sir Dawson-Miller, ©. J. 
in dealing with the identical question point- 
ed ont that : 

“Although he (District Judge) was entitled, and in 
fact it was his duty to exercise his discretion, if 
one finds that the conclusions of fact at which he 
arrived which were the basis‘of his decision were 
not such as could possibly support that decision, 
then I think this Court is entitled, and, indeed, is 
bound, to say that that discretion was not exer- 
cised in a legal and proper manner." 

This was asecond appeal and although 
the District Judge had in his discretion 
extended the time for filing the appeal 
before him hut inasmuch as he exercised 
his discretion in favour of the appellant by 
choosing to excuse the remissness or negli- 
gence of the litigant’s servants, the learned 
Chief Justice held : 

“That is not a ground upon which the Courts ought 
to exercise in their discretion any indulgence in 
favour of litigants, and, therefore, I think that the 
decision of the learned District Judge in allowing 
the time to be extended for filing this appeal cannot 
possibly stand.” 

Roe, J. in agreeing pointed out that upon 
the facts found the order of the District 
Ocurt- was directly contrary to the principle 
that the master is responsible for the neg- 
ligence of his servant and he associated 
himself entirely with the views of the 
learned Chief Justice upon tle other matter. 
I find on examination of a large number of 
cases (some of which have heen referred by 
me above), that there is a cirsus cutie 
that the Superior Court has power to inter- 
fere with a wrong exercise of discreticn by 
the Subordinate Courts in such cases both 
in its revisional and appellate jurisdiction. 
It remains to consider the case in Debi 
Charan Lal v, Mehdi Hussain (17), where 
the learned Chief Justice pointed out at 
p. 487* : 

“It is now settled that where a Court, after con- 
sidering all the circumstances of the case, has come 
tothe conclusion that sufficient cause has or has not 
been established for not filing an appeal within 
time, the High Court in second appeal will not inter- 

ere. 


‘Reliance is placed upon this Passage by 
the learned Advocate for the respondents 


(15) 45 B607; 60 Ind. Cas, 744; A IR 199 
302; 23 Bom. LR 89. 1 Bom; 
wo 4P IJ 381; 52 Ind. Cas, 225; A I R 1919 Pat. 


(17) 1 PJ 485: 35 Ind. Cas, 888: A 
Pat. $17;1 P L W 209. IR 1916 
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in support of his contention that this Court 
is powerless to interfere with the decision 
for the learned District Judge refusing to. 
extend time. In my opinion, the authority 
under consideration does not militate 
against the principle which I have extracted 
from the various decisions already referred 
to by me ; this decision merely affirms the 
proposition that where upon a considera” 
tion of the facts the lower Appellate Court 
is not satisfied that the appellant has rea- 
son to come beyond the time fixed by law, 
the refusal to extend time is final but it is 
no authority forthe proposition that where 
upon the factsfound the discretion is not 
judicially exercised so that the refusal to 
extend time is based upon the Court mis- 
directing itself on a point of law the High 
Court cannot interfere in second appeal, 
This case was approved by the learned 
Ohief Justice in a recent casein Baijnath 
Prasad Singh v. Umeshwar Singh (18), 
when he delivered the leading judg- 
ment in the Full Bench case which 
dealt with the question whether the Subor- 
dinate Court is bound to grant an exten- 
sion of time in case of deficit court-fee upon 
ths plaint which has been presented. The 
learned Chief Justice observed : 

“If the discretion were exercised in an outrageous 
fashion it would be quite right for tha person injur- 


ed, that is to say the defendant, to come to this 
Court for relief.” oe 

Our attention was also invited ton recent 
decision of the Calcutta High Court in 
Surendra Mohan Fai v. Mohendra Nath 
Banerjee (19), where upon a review of a 
large number of au'horities it was laid down 
that {head-note of Surendra Mohan Rai v. 
Mohendra Nath Banerjee (19)] 

“Thers is no authority for the view that a mistake 
ofa legal adviser, however gross and inexcusable, 
if bona fide acted upon by a litigant, will entitle 
him tothe protection of s. 5 of the Act. Each case 
of this sort depends on its facts but the sound 
working formula would bethis: In cases where a 
suitor has suffered from negligence or gross want of 
legal skill of his legal adviser, he has his remedy 
against that legal adviser and meantime the suitor 
must suffer. But where there has been a bona fide 
mistake, not through misconduct or through negli- 
gence northrough want of reasonable skill but such 
as a skilled person might make, the client is entitled 
to indulgence." 

The learned Judges accepted the rule ex- 
pressed by Brett, M. R. in Highton v, Tree 
herne (20), &s a sound working formula. The 
Calcutta case [Surendra Mohan Rai v. 


(18) 16 Pat. 600; 172 Ind. Gas, 138; A I R 1937 
Pat, 550; 18 P L T 665; 4 BR 105; 10 R P 284, 

(19) AI R 1932 Cal. 589; 140 Ind. Cas. 682; 59 O 
781; 36 O W N 420; Ind. Rul. (1933) Qal. 14. 
Pa 1878) 48 L J Ex, 167;39 LT4ll; 27 W RB 
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Monhedra Nath-Banerjee (19)], under con- 
sideration dealt with the situation which 
arose on account of the appellant not having 
filed an appeal from a preliminary mort- 
gage decree and in attempting to argue the 
appeal from the final decree, he wanted to 
show that the grounds stated therein also 
assailed the validity of the preliminary dec- 
ree, The case having been adjourned, an 
affidavit was putin onthe next day with a 
prayer, 

“that the formal defects, if any, in the memoran- 
dum of appeal might be allowed to be amended and 
a short delay in filing theappeal specifically against 
the preliminary decree may be excused and a certi- 
fied copy of the preliminary decree annexed herewith 
might be received." 

It was also sought to be proved by means 
of an affidavit that the appellant sent his 
papers to Dr. Kanjilal, a well-known Advo- 
cate of the Calcutta High Court since dead, 
and Dr. Kanjilal advised that a copy of the 
final decree should be obtained which was 
then applied for and actually received in 
time and thereafter the appellant person- 
ally made over to Dr. Kanjilal copies of 
the judgment and of the preliminary and 
final decree and all relevant papers and 
thereafter Mr. Qasim, an Advocate of that 
Court, filed the appeal; and Dr. Kanjilal then 
informed the appellant that the appeal was 
filed within time. Upon this the learned 
Judges observed as fi llows: 

“If these circumstances were made out, there would 
be a very strong case for allowing the appellant 
existension of time for preferring an appeal from 
the preliminary decree and for converting the present 
appeal inthe way asked for. Unfortunately for the 
appellant a material portion of this story, at any 
rate, is not true," 
and in particular they pointed out that the 
statement that a copy of the preliminary 
decree had been obtained before the present 
appeal was filed on June 25, 1927, was wholly 
false and that a certified copy of the preli- 
minary decree which was now being filed 
was not obtained before July 1931. Upon 
these facts it is clear to my mind that the 
facts in the Calcutta case [Surendra Mohan 
Rai v. Mohendra Nath Banerjee (19)], did 
not establish that the litigant was prevented 
from filing an appeal under a mistaken or 
careless advice given by his lawyer and 
the learned Judges were forced to take the 
view: 

“The result is that the expl{nation which the 
appellant has given for not having preferred an appeal 
from the preliminary decree fails; and the appeal 
having been filed on the very last day that it could 
be filed, in view of the dates un the copy of the 
final decree that he had obtained, no question of any 
particular diligence on his part arises.” 

` It is to Be aoliced that there was no other 
statement of fact made by Mr. Qasim, the 


Advocate who had. filed the appeal under 
consideration and that on the facts found it 
was not necessary to decide the question 
which the learned Judges so elaboratelv dis- 
cussed as to whether a litigant is entitled to 
an extension of time on account of a mistake 
made on the part of his Advocate. Their 
observations are entitled to respect and 
must he considered whenever the question 
arises before the Courtsin dealing with an 
extension cf time based upon the allegation 
that the delay is due to the mistaken or 
careless advice given by the lawyer; bnt I 
may respectfully point out that the remedy 
suggested to the litigant against his legal 
adviser for negligent or unskilfnl advice is 
no more than a nominal remedy. In my 
cpinion this case also does not lay down any 
proposition of law contrary to those indicate 
ed by me above. I would point out that the 
Courts of fact should be very careful in 
deciding such cases when the excuse pleaded 
is the advice given by a lawyer and they 
should ask themselves whether the litigant 
should be allowed to suffer for no fault of 
his other than that he filed his appeal in 
the forum relying upon that advice of hig 
lawyer. Upon a careful consideration of the 
facts and circumstances, I am unhesitatingly 
ef opinion that the learned District Judge 
has misdirected himself on a point of law 
and that be committed an error of Jaw in 
refusing to extend the time upon the find- 
ings of fact which he arrived at. I would, 
therefore, set aside the judgment appealed 
against and remand the case to the learned 
District Judge for disposal in accordance 
with law. The attention of the learned 
District Judge is directed to the well-known 
observation of the Judicial Committee in 
Turakant Banerjee v. Puldomoney Dossee 
(21), at p. 488* where it was printed out that 
the Courts below, in appealable cases, by 
forbearing from deciding on all the issues 
joined, not infrequently oblige the superior 
Courts to remand a case which might other- 
wise be finally settled on appeal and 


observed : 

“This is certainly a serious evil to the parties liti- 
gent, as it may involve the expense ofa second appeal 
as well asthat of another hearing below. Itis much 
to be desired, therefore, that in appealable cases 
the Oourts below should, as far as may be practic- 
able, pronounce their opinions on all the important 
points. In the present case, the merits not having been 
entered into in the Oourts below, their Lordships 
find themselves unable to dispose of the suit.” 

These observations were repeated by the 


Judicial Committee in Mahomed Solaiman v 
(21) 10 MI A 476;5 W R63;1Suther. 631;2 Sar : 

184 (PO). - 
*Pageof10 M.L A.—[Hd.] 


570 


Birendra Chandra Singh (22). Sir George 
Lowndes in delivering the judgment of the 
Judicial Committee in Jagannath Rao v: 
Rambharosa (23), at p. 342* observed as 
follows: 

“Tt has been repeatedly pointed out by this Board that 
it is the duty of the Courts below to pronounce their 
opinion on all the important points in an appealable 
ease, and that a failure to do so not infrequently 
necessitates a remand with the consequence of heavy 
additional costs.” 

In the present case if the learned Judge 
had disposed of the other questions of fact 
which arose before him, for example, the 
question of notice or want of notice to 
. defendant-second-party, this Oourt would 
have been able to terminate this litigation 
which unfortunately has to be prolonged 
even after a lapse of ten years. 

Dhavie, J.—I agree. Inthe recent case 
in Rajendra Bahadur Singh v. Rajeshwar 
Bali (6) Sir George Rankin observed that: 

“Mistaken advice given by a legal practitioner 
may, in the circumstances of a particular case, give 
rise to sufficient cause within s. 5, Limitation Act, 
though there ia certainly no general doctrine 
- which saves parties from the results of wrong 

advice.” 

The facts of the case were examined on 
the footing adopted in the High Oourt 

(without however pronouncing it to be 

correct) that if Counsel, on whose advice 

the appellant had acted, did not exercise 
due care and attention and acted with 
_ gross negligence in the matter, that would 
suffice to justify the dismissal of the appeal; 
and it was pointed out that this involved 
that the view taken by Oounsel was not 
such as could have been entertained by a 
competent practitioner exercising reason: 
able care. It seems to me that on this 
decision it may well be doubted whether 
the Judicial Committee entirely approve of 
the rule that for wrong professional advice 
to afford sufficient cause within s. 5, the 
mistake must be of such a description that 
it may arise even amongst practitioners 
of experience. In S. C, Dey v. Rajwanti 

Kuer (8) Dawson-Miller, O. J. (with whom 

Mullick, J. agreed) found such a rule laid 

down in Sundar Kuer v, Ragunath Sahai, 

12 Ind. Oas. 677 (11), and was prepared to 

adopt it, though the actual decision of the 

case turned on the failure of the appellant 


(22) 27 O W N 749; 74 Ind. Oas. 906; AIR 1922 
P O 405; 50 O 243: 50 I A 247; 44M LJ 388; 32 
M LT 115: 27 OWN 749; 37 O LJ 561 (P 0). 

(23) 37 OW N 321; 141 Ind Cas, 520; AI R 
1933 P C 33; 29 N L R 94; 60 I.A 49; Ind. Rul. 
(1933) P O 24: 64 M L J 142,16 N LJ 52: (1933) 
M WN i117; 37 L W 349; 57 O L J 51; 35 Bom. L 
R 330; (1933) A L J 484 (PO). 

*Page of 37 0. W. N—|Ed]) |. 
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to make out that it was a Pleader that 
had given the wrong advice. This rule has 
been criticised as perhaps a little too 
narrow in Surrendra Mohan Rai v. Mohen- 
dra Nath Banerjee (19). A Full Bench of the 
Allahabad High Oourt held in Shib Dayal 
v. Jagannath Prasad (13), that an honest 
mistake, even though a negligent one, 
ought not in the present state of the 
profession inthe districts to be allowed to 
operate to the prejudice of clients: the 
negligence in that case (it may be added) 
was not of a gross, inexcusable descrip- 
tion. 

In Bombay the ill-advice of a Pleader 
containing “a stupid, though not an unac- 
countable, blunder” was not taken ‘neces- 
sarily or prima facie to establish a want of 
good faith,” Ram Raoji v. Pralhaddas 
(21), and a party, who wrongly filed an 
appeal in the High Oourt acting on the ad- 
vice of a Pleader, was held not to be acting 
without good faith merely because he 
relied upon a person whose status entitled 
him to give advice to litigants: 
Dattatraya Sitaram v. Secretary of State 
(15), followed in Nagindas Motilal v. 
Nilaji Moroba Naik (12). This view re- 
ceives direct support from the decision of 
the Privy Council in Dattatraya Sita- 
ram v. Secretary of State (15), where it was 
held that the fact that an appellant has 
acted on mistaken advice as to the law in 
appesling tothe High Court that appeal, 
it may be observed in passing, was 
filed long after the expiry of the period of 
30 days allowed for an appeal to the 
District Judge, does not preclude him 
from showing that it was owing to his 
reliance on that advice that he had not 
presented the appeal to the Court of the 
District Judge within the period of 
limitation. In dealing with a similar 
mistake in Krishna v. Chathappan (25) the 
Madras High Oourt pointed out that the 
section gives the Courts a discretion in res- 
pect of jurisdiction which is to be exercised 
in the way in which all judicial power and 
discielion ought to be exercised, the words - 
“sufficient cause” receiving a liberal con- 
struction so as to advance substantial 
justice where no negligence or inaction nor 
want of bona fide is imputable to the 
appellant. 

The true rule about mistaken advice 
from alegal practitioner must now be taken 
tobe that the circumstances of each parti- 
cular case should be examined to see 

(24) 20 B 133. 

(25) 13 M 269. 
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whether such advice gives rise to sufficient 
cause within the section. Let us there- 
fore examine tbe circumstances on the 
lines followed in the kajendra Bahadur 
Singh v. Rajeshwar Bali (6). The error of the 
Advocate who advised the appellant is 
clearly not attributable to bias. The court- 
fee on the appeal as filed in the High Court 


. Was in excess of that payable on an 


appeal to the District Judge, and though 
the period of limitation for an appeal to 
the High Oourt was much longer, the 
appeal was in fact filed within the much 
shorter period prescribed for an appeal 
to the District Judge. The observations cf 
Mullick, J. in the Full Bench case in 
Ramgolam Sahuv. Chintaman Singh (1), 
at p, 379* related to the question of court- 
fees, a point on which there had been 
differences of opinion, and the Advocate 
who advised the appellant erroneously 
took them to be applicable to the question 
of jurisdiction, a question on which there 
was apparently no previous decision to 
the contrary—we have certainly not been 
referred to any. The District Judge consi- 
ders that the appellant and his Advocate 
should have been all the more careful to 
consider the law before filing the appeal 
in the High Court because the defendants, 

“from the very beginning asserted that the plain- 
tif-appellant had purposely and maliciously over- 
valued the suit with a view to change the venue of 
appeal,” 

But para. 14 of the written statement of 
defendant No. 1 said nothing about change 
ing the venue of appeal and only spoke of 
the suit being purposely overvalued “in 
order to ruin and harass the defendants.” 
The assertion, such as it was, was accepted 
by the trial Oourt merely because there 
was no cause of action at the commence- 
ment of the suit for the mesne profits 
pendente lite, while it was these mesne 
profits that increased the plaintiff's claim to 
just beyond Rs. 5,000, the pecuniary limit 
ofan appeal to the District Judge. The 
finding of the tria] Court on Issue No. 2 that 
the suit had been purpcsely overvalued was 
thus clearly open toa bona fide attack, and 
was attacked in para. 16 of the memo- 
randum of appeal on the ground: 

“that the Court below is wrong in holding thatthe 
plaintiff included the mesne profits éo which he is not 
entitled with the object of overvaluing his suit, 
whereas it should have been held that at best itis a 
bona fide mistake on his part.” 

In holding that the suit had been pur- 
posely overvalued, the trial Court had failed 
to consider whether a practitioner of experi- 

“Page of 5 Pat.—[Hd.] 
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ence may not have honestly, and indeed 
correctly, according to the observations of 
Mullick, J. ia Ramgulam Sahu v. Chintaman 
Singh (1) advised the plaintiff to include in 
the claim on waich court:fees were to be 
paid the mesne profits pendente lite, 
especially as the inclusion of these profits 
did not affect the jurisdiction of the trial 
Court. The learned District Judge also did 
not advert to this aspect of the matter, nor 
did he refer to any ground worth the name 
for holding that the appellant had not 
proceeded bona fide in acting on the 
Advocate’s advice for the appeal. It is 
difficult to see what could be required of 
the appeliant beyond consulting a legal 
practitioner of the standing of Mr. S. N. 
Bose, to find out the Court to which the 
appeal lay. The District Judge apparently 
thought that the Advocate’s mistake was not 
bona fide because he failed to consider the 
law with the care that was required in the 
circumstances, and further that this by 
itself disentitled the plaintiff-appellant to 
the benefit of the plea of bona fide mis- 
take which, if made out, would have been 
sufficient within s.5, Limitation Act. To 
describe the mistaken advice given by the 
Advocate in the circumstances of this case 
as other than bona fide is to visit him with 
a censure undeserved, and to use the 
expression bona fide (which does not occur 
in the section) in an unnecessarily severe 
sense. The learned District Judge refers 
to the fact that the appellant has extensive 
money-lending business asif it had much 
bearing on the defence assertion of mala 
fides on his part, butI am unable to see 
how it canin any way lead to the conclu- 
sion that he acted without good faith 
in relying upon the advice of an Advo- 
cate whose standing certainly entitled him 
to advise litigants and who only fell into 
a not unaccountable blunder in failing 
to notice that Mullick, J.'s observations did 
not relate to the question of jurisdiction. 
On the footing also that the suit was deliber- 
ately overvalued in order to change the 
venue of appeal, the respondents have 
little co complain of, for they have had no 
difficulty in opposing the plaintiff at every 
stage. 

As regards the delay that has occurred, 
the respondents cannot be regarded as 
having ever bad more than a conditional 
right to treat the plaintiff's suit as at an 
end, since the appellant actually cnallenged 
the decision of the trial Court within even 
the shorter period of limitation prescribed 
for an appeal to the District Judge. The 
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question to which Court an appeal lies is 
such that legal advisers often differ in their 
opinion about it,as is shown by reported 
decisions from all the High Oourts. It is 
also a question on which litigants have to 
be guided by the advice of their lawyers. 
The mistake of the Advocate in this case 
was, in my opinion, by no means of sucha 
description as to disentitle the plaintiff- 
appellant to the indulgence provided under 
B. 5. Limitation Act, nor does the plaintif- 
appellant appear to have proceeded without 
diligence or good faith (using this expres- 
-sion here in the strict sense given to it in 
s. 2 (7), of the Act) in relying on that 
advice. It was also contended on behalf of 
the respondents that the finding of the 
District Judge against the sufficiency of the 
mistaken advice of the Advocate as a cause 
for not preferring the appeal to that Court 
within the period of limitation is a finding of 
fact which is binding upon this Court in 
second appeal. Now, it is a well-settled 
rule that: 

“Where a Court, after considering all the circum- 
stances of the case, has come to the conclusion that 
sufficient cause hag or has not been established for not 
filing an appeal within time, the High Court in 
second appeal will not interfere," 

But it may be observed tLat the question 
whether the Court of first appeal has c'r- 
rectly found that sufficient cause has or has 
not been established will only arise in 
second appeals, and [am not aware of any 
decision in which it has been held that the 
High Court in second appeal will not iater- 
fere with the conclusion of the lower Appel- 
late Court on the point on the ground that 
itis a finding of fact. Questions of law 
and of fact ara sometimes difficult to dis- 
entangle, but the proper legal effect ofa 
proved fact is essentially a question of law. 
The power under s.5, Limitation Act, to 
admit an appeal after the period of limit- 
ation prescribed therefor has been always 
recognized as a discretionary power, and 
the discretion must be a judicial and not 
an arbitrary discretion; and the High 
Courts have repeatedly interfered in second 
appeal on the ground, as expressed in 
Kichilappa Naisker v. Ramanujam Pillai 
(26), (where previous cases are referred to) 
that the exercise of the direction was judi- 
cially unsound, though they have declined 
to interfere merely on the ground that they 
themselves would have drawa a different 
inference from the facts where a lower 
Appellate Court had exercised its discretion 


-after appreciation and consideration of al] 


(26) 25 M 168, 
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the facts material for the purpose of exercis- 
ing a judicial discretion and after the 
application of the right principle to those 
facts. In Jahar Mal v. G. M. Pritchard (16) 
this Court in second appaal interfered with 
the discretion of the lower Appellate Oourt 
under s. 5, Limitation Act, because it had 
been exercised on a ground upon which the 
Courts ought not, in their diszretion, to 
allow any indulgence in favour of | tigants. 
The facts on which the discretion is exer- 
cised must be distinguished from the ques- 
tion whether in law they amount to sufficient 
cause with s. 5. This distinction may be 
supported by an analogy. Proviso (b) to 
s. 14, subs. (1), (English) Workmen's 
Compensation Act, 1925, provides that the 
failure to make a claim within six months 
shall not be a bar to the maintenance of 
proceedings for the recovery of compen- 
sation for an injury if it is found thai the 
failure was occasioned by a mistake, absence 
or other reasonable cause: and in Shotts 
Iron Co., Ltd. v. Fordyce (27), it was decided 
by the House of Lords that the question 
whether the facts found constitute reason” 
able cause is a question cf law. As Viscount 
Dunedin put it, the inference to be drawn 
from the facts found “is not aa inference 
infact bus is an inference in law’. The 
analogy tos. 5 Limitation Act, is close, and 
helps in understanding how all the Higa 
Courts hive consistently interferedin second 
appeal with the discretion of Courts of irst 
appeal in the matter of the admission of 
appeals beyond time if the discretion has 


‘not been exercised in a legal and proper 


manner. The contention that we in second 
appeal are bound by the view of the lower 
Appellate Court as by a finding of fact 
must therefore be rejected ; the facts them- 
selves are not in dispute here, and the 
District Judge has fallen into more than 
one error of law in holding that the advice 
received by the appellant irom his Advocate 
did not entitle him to the benefit of s. 5. 


8. Order accordingly. 
(27) (1980) A O 503; 99 L JP O 101; 1930 W- C 


& IL Rep. 129; (1930) So. LT 397; 74 S J 400;46 TL 
R 354; 143 LT 209. 
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RANGOON HIGH COURT . 
Letters Patent Appeal No. 3 of 1937 
December 1, 1937 
Mya BU AND Suareg, JJ. 

A. R. M. N. A. OHEPTYAR Firsu— 
APPELLANT 
Versus 
R. M. V. 8. CHETTYAR, FIRM AND OTHERS 
— Res: ONDENTS. 

Practice — New plea — Letters Patent Appeal— 
Power of guardian to execute certain security bond 
challenged for first time in Letters Patent Appeal— 
Question impossible to solve one way or the other on 
existing materials on record— Plaintiff, held could not 
raise it. : 

When a questionof law is raised forthe first time 
in a Court of last resort, upon the construction of a 
document, or upon facts either admitted or proved 
beyond controversy, it is not only competent but ex- 
pedient, in the interests of justice, to entertain the 
plea. The expediency of adopting that course may 
be doubted, when the plea cannot be disposed of 
without deciding nice questions of fact, in consider- 
ing which the Court of ultimate review is placed ina 
much less advantageous position than the Courts 
below. But the course ought not, in any case, to be 
followed unless the Court is satisfied that the evi- 

‘dence upon which they are asked to decide establishes 
beyond doubt that the facts, if fully investigated, 
ae have supported the new plea. [p. 575, col. 


J] 

Held, that as the question whether the guardian 
had powerto execute the security bond ın question 
depended upon certain state ot facts which the 
materials on record were insufficient to enable the 
Court to detemine definitely one way or the other; the 
plaintiff coula not be allowed to raise itand challenge 
his power for the first time in Letters Patent Appeal. 
Connecticut Fire Insurance Co. v. Kavenaga (I), 
M. E. Moolla Sons, Ltd. v. Burjorjee (2), R. R. Skinner 
v. Naunihal Singh (4) and Chhote Lal v. Chandra 
Bhan (6), relied on. , 

L. P. A. against the decreo of the High 
Court in Special Second Appeal No. 390 of 
1936, reported in 173 Ind. Cas, 873. 

Mr. P. B. Sen, for the Appellant. 

Mr. Bhattacharyya, for the Respondents, 


Mya Bu; J.—After a lengthy hearing of 
the arguments of the Counsel in this 
Case we find that the question for decision 
lies within a narrow compass. Tne pro- 
ceeding before us is a Letters Patent Ap- 
peal lodged upon a certiiicate granted by 
the learned Judge who decided tne second 
appeal arising out of Civil Kegular No. 4 of 
1936 of the Sub-Divisional Court ot Insein. 
The suit was one under O. KAI, r, 63, 
Civil Procedure Code, instituted by the ap- 
pellant against the four respondents, the 
first of whom had on August 30, 1935, 
obtained a mcney decree against respon- 
dents Nos. 2,5 and 4 as heirs and legal 
representatives of their deceased father in 
Civil kegular No, 61 of 1935 of the Town- 
ship Ccurt of Hlegu. At the time of the 
passing of the decree, these three judgment- 
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debtors were minors who were represented 
in Civil Regular No. 61 of 1935 by their 
guardian ad litem Muthuswamy. Respondent 
No. 1, on September 2, 1933, made an ap- 
plication for execution of the decree in 
Civil Execution No. 94 of 1935. The 
mode in which the execution was sought 


“was stated in the petition : 


“By attachment and sale of the following pro- 
perties belonging to the judgment-debtors, as per 
particulars given below :— 

A piece of house site, known as holding No. 8 of 
1934-35, situated at Kangyi Ward, Block No. 7 
Dabein Myoma, Hlegu ‘Township, measuring 0.088 
of an acre; together with two-storeyed dwelling 
house, built of plank walling and flooring contain- 
ing 4 rooms, coriugated iron sheet roofing with 
kitchen atiached and in the front of the house it 
Contains a guest room: yearly revenue for the 
land is Ks, 10, both house and site are valued at 
Rs. 1,000. Latest map is filed herewith.” 


On the filing of this application tle 
Oourt ordered issue of notice returnable 
on September 13. At the time of the 
passing of the decree, there were two other 
suits, one by the appellant, and the other 
by K.A. R. K. Cuettyar Firm, instituted 
before the liling of Civil Regular No. 61 
of 1935, pending in the sawe Court. There 
was also pending in the same Oourt 
ancther suit being Civil Regular No. 77 of 
1y37 which was filed by the respondent 
firm afier the institution of Civil Regular 
No. 61 of 1835. In each of these suits a 
money decree was claimed against the 
estate of the deceased father of respon- 
dents Nos. 2,3 and4, and in all of them 
these respondents were represented by the 
same guardian ad litem, Muthuswamy. In 
Civil Execution No. 94 of 1935,two appli- 
caticns were filed by Muthuswamy in his 
capacity as gualdian ad litem of the minor 
on September 10, 1935. In one of them, 
he asked for time for payment of the 
decretal amount, till March 15, 1936, stat- 
ing that he was willing to give the property 
mentioned in the application for execution 
as security for the due payment, while in 
the other he prayed that leave might be 
granted to him to give that property as 
security. When these two petitions were 
presented to the Court, the learned Judge 
ordered them te be put up with the case 
on September 13. On September 13, the 
application for time for payment of the 
decretal amount till March 15, 1936, was 
allowed, while on the application for leave 
to give the property as security, the word 
“Granted” was written. The result was 
that on the very day, namely September 18, 
a security bond was executed by Muthu- 
swamy as guardian ad litem of the judg- 
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ment-debtors creating a charge upon the 
property mentioned in the application for 
execution and the bond was duly regis- 
tered. This was admittedly the only asset 
of the estate of the deceased. 

On September 13, respondent No. 1 
obtained a decree in Civil Regular No. 77 
of 1937, and on the next day, September 14, 
respondent applied for execution of that 
decree in Civil Execution No. 97 of 1935 
by attachment of the same property which 
is the subject-matter of the security in the 
aforesaid bond, and for sale thereof subject 
to the incumbrance created by the bond. 
By that time, the appellant firm and the 
firm of K. A.R. K., having obtained their 
decrees, applied for execution thereof by 
attachment and sale of the same property 
and lodged their objection to respondent 
No. l's prayerin Civil Execution No. 97 
for sale of that property subject to incum- 
brance. In so doing, they challenged the 
validity of the incumbrance created by the 
security bond on various grounds, but 
their objections were overruled and con- 
sequently the appellant firm filed the suit 
from which this appeal has arisen, under 
O. XXI, r, 63, Civil Procedure Code, The 
suit was based upon allegations tending 
to show the fraudulent and collusive nature 
of the transaction culminating in the execu- 
tion of the security bond, the validity of 
which transaction was, therefore, attucked 
as being a fraudulent and collusive transac- 
tion. The main andthe only idea under- 
lying the appellant's case as made out in 
the plaint was that the transaction was of 
the nature voidable under s. 53, Transfer 
of Property Act. No doubt, there are many 
suspicious elements in the transaction and 
if only s. 53, Transfer of Property Act 
applied to the case, there would have 
been little difficulty in the appellant's way 
of getting the transaction avoided. The 
appellant succeeded upon that footing in 
the Court of first instance, namely the 
Sub-Divisional Court of Insein, but on 
appeal by respondent No.1, the learned 
District Judge pointed out that s, 53, 
Transfer of Property Act, did not: apply, in- 
asmuch as the transaction was between the 
debtor and the creditor. The learned 
District Judge. accordingly reversed the 
decree of the Court of first instance, 

Thereafter the appellant lodged the 
second appeal in this Court. One of the 
grounds raised in the memorandum of 
second appeal was that the security bond 
was void as being a transfer of property of 
jhe minors by a person who had no autho- 
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rity to convey the minors’ property. In 
the course of the argument before the 
learned Judge who decided the second 
appeal, the learned Advocate did not aban- 
don the points on which the District Court 
had given its decision against him. Uon- 
sequently, there appears to have been con- 
siderable amount of discussion upon those 
points which, in the circumstances of the 
case, would only help to confuse the main 
issue before the learned Judge, but would 
not be sufficient to enable the Court to 
come to the conclusion that s. 53, Trans- 
fer of Property Act would be of avail in 
favour of the appellant in the case. When 
the learned Judge dismissed the second 
appeal, the appellant made an application 

for a certificate under cl. 13, Letters 

Patent, stating as his main ground that the 

security bond was void inasmuch as. it was 

executed by the guardian ad litem who had 

no authority to dispose of the minors’ pro- 
perty. In granting the leave the learned 

Judge observed that the learned Advocate ` 
for the appellant in the course of his argu- 

ment in the second appeal touched upon 

this point, which, to our mind, suggests 

that although the learned Advocate argued 

the point before the learned Judge in the 

course of the second appeal, yet he did not 

Press the point as definitely and precisely 

a8 he should, but gave greater prominence 

to the other grounds which he raised in 

that appeal. 

Be that as it may, the point for our 
consideration is‘ whether the question of 
the validity of the security bond as being 
transfer of the minor's property by the 
guardian ad litem could be properly raised 
in the second appeal, and, consequently, in 
this Letters Patent Appeal. This question 
was not raised anywhere,or at any time, 
from the institution of the suit under 
O. XXl,r. 63, up to the time that it came 
before this Court on second appeal. In 
support of his contention that this point 
could be raised in the second appeal although 
it was not raised in any of the prior stages 
of the proceedings initiated by the plaint 
in the suit, the learned Advocate for the 
appellant relies on the principle enunciated 
by Lord Watson in Connecticut Fire In- 
surance Co, v. Kavanagh (1), in the follcw- 
ing words: 

“When a question of law is raised for the first 
time in a Court of last resort, upon the construc- 
tion of a document, or upon facts either admitted 
or proved beyond controveisy, it is not only com- 
petent but expedient, in the interests of justice, to 
oD (1892) A C 473; 61L J P O60; 67 L T 508; 57 J P 
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entertain the plea. The expediency of adopting 
that course may be doubted, when the plea cannot 
be disposed of without deciding nice questions of 
fact, in considering which the Court of ultimate 
review is placed in a much less advantageous posi- 
tion than the Courts below. But their Lordships 
have no hesitation in holding that the course 
ought not, in any case, to be followed unless the 
Court is satisfied that the evidence upon which 
they are asked to decide establishes beyond doubt 
that the facts, if fully investigated, would have 
supported the new plea.” 


This principle was adopted in the Privy 
Council case in M. E. Moolla Sons, Limited 
v. Burjorjee (2). In this case a claim was 
made by the respondent against the ap- 
pellant company which was in liquidation 
for damages for breach of contract to 
purchase immovable property. The only 
Question in issue in the Courta in India 
was whether the agreement for sale (on the 
face of which the purchaser was one 
M. E. Moolla) had been entered into by 
Moolla on his own account or whether the 
company was an undisclosed principal of 
Moolla in respect of the agreement. Upon 
an appeal to the Privy Council by the 
liquidator he contended for the first time 
that the agreement was inoperative as it 
was unregistered. The facts before the 
Board indicate, but were insufficient to 
determine definitely, that there had been 
a course of conduct, or an agreement, on 
the part of the liquidator precluding him 
from raising any point in the proceedings 
except that as to the respective positions 
of the Company and Moolla in regard to the 
agreement in question, which had been 
dealt with by the Courts in India. In those, 
circumstances, their Lordships held that 
the contention as to non-registration should 
not be considered by the Board. 

The principle, therefcre is that a ques- 
tion of law raised for the first time in a 
Court of last resort should receive con- 
sideration only if it is based upon facts 
whether admitted or proved beyond con- 
troversy. Ifthe conveyance which is creat- 
ed by the security bond was in the nature 
of a private alienaticn, there can be no dis- 
pute cf ihe want cf authority in the guar- 
dian ad litem merely as such to convey 
the minors’ property and the conveyance 


would, upon that ground, be void and of- 


no effect whatever; but in the circum- 
stances in which the security hond was 
executed, the question as toeits validity or 
not must depend upon circumstances which 

(2) 10 R 242; 126 ind. Cas. 737; AIR 1932 P O 118; 
591A 161; 36 C W N 677; 55 C L3 362; 34 Bom. LR 
1021; (1932, M W N 6£0; (1982) A L J 706; 36 LW 
76,68 ML J131; 90 W N 980; Ind, Rul. (1932) PC 
Biko). |, 
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had not been brought out to light in the 
course of the proceedings. Under O. XXXII 
r. T,subr. (1): 

“No next friend or guardian for the suit shall, 
withont the leave of the Court, expressly recorded 
in the proceedings, enter into any agreement or 
compromise on behalf of a minor with reference to 
the suit in which he acts as next friend or guare 
dian,” 

And under sub r. (9: 

“Any such agreement or compromise entered into 
without the leave of the Oourt so recorded should 
be voidable against all parties other than the minor.” 

It is, therefore,.contended on behalf of 
respondent No. 1 that the proceedings lead- 
img to the execution by the guardian ad 
litem of the security bond was in the nature 
of a compromise, and the state of the facts 
before the Court is such that it cannot be 
definitely determined that the proceeding 
was not in the nature of such a compro- 
mise, Thelearned Advocate for respon- 
dent No.) urges that the two applications 
of September 10, 1935, should be taken 
together and not separately and that they 
were before the Court at the same time 
when the order of September 13 was 
recorded in the diary and the word 
“granted” written on the application for 
grant of leave to give the property as 
security. It is true, as pointed out by the 
learned Advocate for the appellant, that 
these documents and the orders passed 
thereon do not definitely show that the 
whole proceeding was in the nature of a 
compromise and the Court has nowhere 
expressly recorded that it was sanctioning 
an agreement or compromise on behalf of 
the minors but if these documents and the 
orders passed thereon are taken. together, 
astate of affairs is produced which will at 
least make it impossible for us to assert 
detinitely that the proceeding was notin 
the nature of a compromise, and the word 
“granted” was not written in the way of 
granting leave to the guardian ad litem 
10 enter into the compromise, namely the 
obtaining of postponement for payment of 
the decretal amount upon furnishing secu- 
tity of the very propertly which was made 
the subject-matter of the security. 


In these circumstances, the question as 
to the validity cr otherwise of the security 
bond executed by the guardian ad litem 
depends upan certain state of facts which 
the materials on ihe record are insufficient 
to enable us to determine definitely either 
one way or the other. That being thé 
case, it follows,in my opinion, that the 
appellant should not be permitted in the 
second appeal, and much less now, to raise 
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he question of Jaw upon which he has 
founded the present appeal. ‘his appeal, 
therefore, fails and it ıs dismissed. The 
appellant will pay the respondents’ costs 
in this appeal. Advocate’s fee eight gold 
mohurs. 

Sharpe, J.— It is necessary in this case 
to examine quite briefly the history of the 
proceedings. The appeal arises out of 
Civil Regular No. 4 of 1936 in the Court of 
the Sub-Divisional Judge, Insein. The 
relief there claimed by the plaintiff was 
fora decree declaring that the charge 
created on acertain house in favour of 
R. M. V. 5. Chettyar Firm, who are trst 
respondents before us, was null and void 
against the plaintif, namely A. R. M. N. A, 
Chettyar Hum, who are the appellants 
before us, and other creditors of one 
Swaminathan deceased. Tne plaint makes 


it quite clear thatthe case there set up 
was one of fraud and collusion. The 
written statement of the present res- 


pondent No, 1 denies that fraud and 
collusion and of the four issues framed 
Issue No, 3 was: ; 
"Whether the security given by the guardian ad 
litem Muthuswamy in U. ll, No. 94-35 of the 
Township Court of Hlegu at Insein is fraudulent 
preference to defendant No, 1 over all other credi- 
tors Jf so, what is its legal effect"? 


The learned Sub-Livisioual Judge, in the 
course of his judgment, dealt with Issue 
No. 3 very fully und came to the conclu- 
sion that the intention to defeat or delay 
the creditors of the transferor was clearly 
apparent from the conduct of Muthuswamy. 
I am quite satislied that before the Sub- 
Divisional Court the question of fraud and 
collusion was the omiy question that was 
really raised. ‘Chen the matter went on 
appeal to the District Court and there the 
learned District Judge said in the course 
of his judgment ‘the main point in this 
appeal is whether s. »3, Transfer of Pro- 
perty Act can be applied,” s. 03, Transfer 
of Property Act being the section dealing 
with fraudulent, transfers. ‘Tuat, so far 
as the Disirict Judge was concerned 
was the main pointin the appeal before 
him and he dealt with it on that basis. 
pen the matter came in special civil 
second appeal to the High Court from the 
decision of the District Judge. Lt is true 
that the first ground of that appeal alleged 
that the guardian had no power to transter 
ordeal with the immovable property in 
question but in other grounds of appeal 
appeared again the allegation of fraud and 
collusion. Inthe course of his judgment 
in the second appeal, Spargo, J. said: “the 
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transaction is now attacked merely on the 
ground that it is a preference” and he also 
said : 

“For the appellant Mr. Sen was at pains to point 
out what he described as the suspicious nature 
chee, manoeuvres adopted by the R. M. V. 59 

irm. 

He also said “Mr. Sen claimed that his 
client is entitled to avoid the security 
bond because it preferred one creditor to 
another,” and Spargo, J added : 

“He (that istosay, Mr.Sen) also referred to 
Greender Chunder Ghose v. Mackintosh (3), This 
case does not seem to me to afford much help 
either, because the point for decision in the 
present case is whether the security bond can be 
declared null and void under s. 53, Transfer of 
Property Act.” 

So there inthe second appeal, it has 

clearly been stated that the real contest 
was on the question of whether the secu- 
rity bond was nall and void under 8. 53, 
Transfer of Property Act. In his judgment 
Spargo, J. said first “That s. 53, 
Transfer of Property Act does not apply 
to this case is abundantly clear” and later 
on: 
“It is, therefore, abundantly clear that no relief 
can be granted to the plaintiff in this suit which 
claims relief under s. 53, Transfer of Property 
Act. Mr. Sen asked for permissiun to amend his 
plaint into a plaint asking for administration, 
having come round to the view that that was the 
proper formof the suit during the course of the 
argument. This, 1 could not allow, because it isa 
suit of a totally different nature from the suit 
already filed.” 

So it appears that right up to that stage, 
the second appeal, in all three Courts the 
main decision sought wason the question 
of fraudand collusion. Spargo, J.’s judg- 
ment was delivered on May 31, 1937, 
and it was not until almost a month later, 
thatisto sayon June 26, that Mr. 
on behalf of the appellant filed an appli- 
cation for leave to appeal under cl. 13 of 
the Letters Patent. On the hearing of 
that application Spargo, J. made this entry 
in the diary when he gave leave to 
eae says that the point that he wishes to 
take up is that a guardian ad litem has no power 
to dispose of the minors’ property as Muthusami 
is said to have done in this case by giving it 
as security for the benefit of a creditor (R. M. V.S) 
He touched upon this pointin argument but has, 
he says, found other authorities since the caes 
was argued, Leave to appeal under cl. 13, Letters 
Patent, granted.” 1 i 

And then fer the first time, as it seems 
tome, namely four weeks after the dis- 
posal of the second appeal, the point which 
is really sought to be pressed before us 
crystallizes, for the firsttime, as I _ Bay. 
In these circumstances, we must, first of all 


(3) 40 897;,40LR 193, 
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consider whether it is right that the point 
brought up at this stage should be 
allowed to be argued. The first authority 
to which I would refer is the case in 
Connecticut Five Insurance Co. v. Kavenagh 
(1) in which case, at p. 480*, Lord Watson, 
delivering the judgment of their Lordships’ 
Board, said : 

_ ‘When a question of law is raised for the first 
time in a Oourt of last resort, upon the construction 
of a document or upon facts either admitted or 
proved beyoud controversy, it is not only competent 
but expedient, in the ‘interests of justice, to 
entertain the plea. The expediency of adopting 
that course may be doubted, when the plea cannot 

e disposed of without deciding nice questions of 
fact in considering which the Oourt of ultimate 
review is placed in a much less advantageous 
position than the Courts below. But their Lordships 
have no hésitation in holding that the course 
ought- not, In any case, to be followed, unless the 
Oourt is satisfied that the evidence upon which 
they are asked to decide establishes beyond doubt 
that the facts, if fully investigated, would have 
supported the new plea.” 


Ih R. R. Skinner v. Naunihal Singh (4), 
a Privy Ccuncil decision Lord Shaw, de- 
livering the judgment of their Lordships 
said at pp, 220 and 2217 : l 

The Board has experienced considerable diffi- 
culty in permitting the alternative to be the ground 
of judgment now; and it is only because, in 
their view, it may be possible, out of a large 
wreckage of Procedure, to construct the material 
for a just decision of the true rights of the parties 
and because upon the whole this may be in the 
best interests thet their Lordships 


parties’ own 
refrain from simpliciter sustaining the appeals 
Chandra Bhan 


and dismissing the suits,” 

And in „Chhote Lal v, 

(5), in the joint judgment of Kanhaiya Lal 

er eo JJ. this sentence appears at 

p. is S 
“Itis not possible to say whether before the 

lower Appellate Court the title derived by inherit- 

ance was urged; but the facts established are so 

Plain that prima facie it would be doing injustice 


to deny to the plaintiff a right to which he is entitled 
on that basis.” . 


From these authorities it is very easy 
to see upon what principle this Court 
should act in deciding whether a point 
can be raised’ ina Letters Patent Appeal 
which has not really been made before. 
The facts must be plain, so plain that 
there can really be no doubt about them. 
The evidence must establish beyond doubt 
that the facts, if fully investigated, would 


(4) 35 A 211; 19 Ind. Oas. 267; 40°I A 105: (1913) M 
W N 500; 13M L T 488; 11A LJ 494; TIAE 
as Bom. L R 502; 17 OW N 853: 25 MLJ111 
mo 45.4 59; 80 Ind. Cas. 1041; A I R 1923 All. 
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have supported the new point taken. In 
this case there is not what is referred to in 
R. R. Skinner v. Naunihal Singh (4) as 
a large wreckage of procedure, but for 
reasons appearing in the judgment which 
my learned brother has just delivered, 
I am bound to say that here, in my 
judgment, the facts are not so plain 
that prima facie it will be doing injustice 
to deny the appellants the right to which 
they claim tobe entitled on the present 
point. Iam not satisfied that the evidence 
from which we are asked to decide this 
new point, establishes beyond doubt the 
facts, which, if fully investigated, would 
have supported that point. I am not 
satisfied either that there is here all the 
necessary material for the giving of a 
proper decision in this case. For these 
reasons I agree with my learned brother 
that it is now too late forthis appellant to 


seek to take this point, and this appeal 
will be dismissed. 
D. Appeal dismissed, 


SIND JUDICIAL COMMISSIONER'S 
COURT 


First Civil Appeal No. 11 of 1934 
October 6, 1937 
MBETA AND Lowo, JJ. 
VAZIRMAL KEWALRAM AND ofaurs— 
APPRLLANTS 
versus 
MAKRAN COAST STEAM NAVIGATION 
Co., Ltp.— ReseonpEnts 

Companies Act (VII of 1913), 3. 184—Signatories 
to Memorandum of Association—Whether amounts to 
agreement to become members—No shares allotted to 
them—Such persons not treated as members for con- 
siderable ttme—Liability of being placed on list of 
contributories, 

Signatories to the Memorandum of Association of a 
Company become the first members of the Company 
as from the date of incorporation mentioned in the 
Registrar's certificate. They are deemed to have 
agreed to become members of the OUompany and on its 
registration are to be entered as members inits 
register ofmembers. But neither this entry nor the 
allotment of shares is a condition precedent. Each 
subscriber at once by subscribing irravocably agraes 
totake from the Company the number of shares 
placed opposite his signature unless all its share 
capital has been allotted to other persons. The fast 
that no shares are allotted to him and that he has 
ceased to be treated as a member for a considerable 
time doesnot relieve him from liability of being 
placed on the list of contributories. 

Mr. Kundanmal Dayaram, for the Appele 


lants. 
Mr. Pahlajsingh B. Advani, 
Respondents. : 
Lobo, J—This is an appeal under 
8, 202, Companies Act, against an order of 


for the 
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the learned Rupchand A. J. C., ini the 
liquidation proceedings relating to 2 Com- 
pany called the Makran Coast Steam Navi- 
gation Co, Ltd. The learned Judge while 
settling a list of contributories under 
s. 184 ordered that the present appellants 
among others should be included therein. 
This Oompany was registered on November 
20, 1929. The Memorandum and Articles 
of Association and a declaration of their 
willingness to be directors were signed by 
the present appellants among others on 
November 19, 1929. The learned Judge 
who held that the appellants were liable to 
be placed on the hst of contributories set 
out the following proposition of law as the 
ground of his decision: i 
“it is well settled that signatories to the Memo- 
randum of Association of a Uompany become the 
first members of the company as from the date of 
incorporation mentioned in the Registrar's certi- 
ficate. They are deemed to have agreed to become 
members of the Oompany and on its registration 
are to be entered as members in its register of 
members. But neither this entry nor the allotment 
of shares is a condition precedent, Hach subscriber 
at once by subscribing irrevocably agrees to take 
from the Oompany the number of shares placed 
opposite his signuture unless all its share capital 
has been allotted to other persons. The fact that 
no shares are allotted to him and that he has ceased 


to be treated as a member for a considerable time 
does not relieve him from liability.” ; 


The learned Judge proceeded to quote in 
support of this propositien of law a num- 
ber of authorities referred to mainly in 
Halsbury's Laws of England. The learned 
Advocate who appeared for the appellants 
was asked by us whether or not he contro- 
verted the position of law as set out by 
the learned Judge. He did not attempt to 
controvert that legal position but argued 
instead that whether or not the proposi- 
‘tion of law was correct, he attacked the 
order of the learned Judge on the ground 
that the appellants had, as a matter of fact, 
purrendered the shares they had taken up 
and that surrender had been duly accepted 
by the Directors of the Company under the 
-powers conferred upon the Directors by 
Art. 103 of the Ariicies of Association. On 
this ground he -argued the appeilanis were 
freed from all liability as share-holders and. 
their names had been wrongly included in 
the list of contributories settled by the 
learned Judge. Article 103 of the Articles 
of Association of the Company reters to the 
general powers of Directors and includes 
“the power 
‘“to accept from any member, on such terms and 
conditions as shall be agreed, a surrender cf his 
shares or any part thoreot.” 
The learned Advocaie for the appellants, 


however, has been wholly unable to satisfy 
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us that the appellants at any time surren 
dered their shares or that any such surrender 
was at any time accepted by the Direc- 
tors of the Company. The learned Advocate 
referred us in support of his contention to 
Exs. 32-24 and 32-23. The first of these is 
a letter addressed to the Directors of the 
Makran Coast Steam Navigation Oo., Ltd, 
by three of the present appellants in which 
they state that for the reasons mentioned 
in the letter, they are unable to allow their 
names to be associated with the Company 
as Directors. The letter concludes: 

“Under the circumstances, you will please calla 
meeting and pass @ resolution to the above effect, 
otherwise .we shall be obliged to take. legal steps as 
advised.” ; 

Exhibit 32-23 is a reply to the above 
letter by Sonalkar & Uos the Managing 
Agents of the Oompany, in which they 
state: 

“Your letter of the 22nd instant addressed to the 
Directors of this Company will be placed before 
the next meeting of those Directors who, on account 
ot their qualifications, are now competent to transact . 
business on behalf of this Company. 


Trese letters are dated January 22 and 
24, 193U, and the learned Advocate . for 
the appellants has been unable to point to 
anything on the record which would show 


‘that any such meeting of Directors was 


held or any resolution was passed at any 
meeting of the Directors accepting any 
surrender of shares by the signatories of 
Ex. 32-24, On the contrary it is clear from 
the record that Rughnath Sonalkar, one of 
the tirm ofthe Managing Agents, definitely 
stated before the Liquidator that no meet- 
ing of the Directors of the Company was 
ever held. The learned Advocate next relied 
upon the evidence of Rughnath Sonaikar 
wno was examined as a witnesSin the pro- 
ceedings before the learned Judge. He-has 
stated ın his evidence: f < 

“We held a meeting of the Directors after Janu- 
ary ¥4, 1930; three or four Directors were present 
then, We had four Directors then; two of them 
were Sonalkars aud the other two were Ladharam 
deoomal and Jhamandas Khubchand......We decided 
to release all the four Directors from their liability 
to pay for the shares. Vazirmal was one of thoss 
who was released from his liability.’ | 

This ıs directly contradictory to. the 
statement made by the witness before the 
Ofncial Liquidator. No documentary evr 
dence has been produced in support of the 
statement, ‘and we cannot for.a moment 
therefore accept a statement of this kind 
coming from the mouth of a witness such 
as Raghunath Sonaikar-who along with his 
brother Dattatraya has been described by 
the learned Judge of the Gourt below as 


“two inexperienced, raw and penniless 
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youths.” There is, therefore, in our opinion 
no substance in the contention put forward 
by the learned Advocate for the appele 
lants. 

The learned Advocate next contended 
that the appellants are absolved from 
liability on the shares they took up by rea- 
son of the provisions of s. 156, Companies 
Act, He has, however, been unable to satisfy 
us that s. 156 has any application to the 
case of the appellants. Whatever may be 
said with regard to their having ceased to 
be Directors of the Company, they never 
ceased to be members of the Company, and 
in any case they cannot be held to be past 
members’ who had ceased to be members 
for one year and upwards before the com- 
mencement of the winding up. Lastly, the 
learned Advocate for the appellants has 
contended that in any event appellant 
Basarmal has been wrongly included in the 
list of contributories as he was not even 
served with a notice of the proceedings 
before he was so included. Quite apart 
from the question whether it is open to 
appellant Basarmal to raise this question 
at this stage, the learned Advocate for the 
appellants has been unable to show us from 
the record that appellant Basarmal was 
not served with notice of the proceedings 
in the lower Court. In our opinion there is 
no substance whatsoever in this appeal 
which we accordingly dismiss with costs. 

D. Appeal dismissed. 
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. MADRAS HIGH COURT 

Oity Civil Court Appeal No. 40 of 1935 

August 3, 1937 
Lusog, O. J. AND VARADAOHABIAR, J. 

OFFICIAL ASSIGNEE, MADKAS— 

APPELLANT 
versus 
VEDANARAYANA NAICKER— 

E RESPONDENT 

Civil Procedure Code (Act V of 1908), ss. 11, £0— 
Vand J having equal shares in property—Insolvency 
of J—Release deed by Official Assignee in favour of 
V in respect of J's share, for constderation—J's share 
: found already sold in execution of mortgage decree— 

8 suit against Official Assignee for return of 
consideration on ground that release was vord, dis- 
mssed—Another suit by him against Official Assignee 
representing J's estate on ground of damages—Suit 
held not barred under s3. li—Notjce under s. 80, held 
not necessary. 

V and J had equal shares in some property. B's 
share was subject to mortgage of one D. J was 
adjudicated insolvent. The Oficial Assignee execut- 
ed a release deed in favour of V, in respect of J's 
enero in consideration of Rs. 738, The deed read as 
ollows “the releasee is at perfect liberty to enjoy the 


property without any let, hindrance or claim on the - 
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part of the said J, the insolvent, or anyone claiming 
under the said J". Prior to the release J's share 
was sold in execution of D's mortgage decree. V 
instituted a suit against Official Assignee for recovery 
of the consideration paid by himon the ground that 
the release had no legal effect. The suit was dis- 
missed. Subsequently V filed another suit against 
the Official Assignee representing the estate of J for 
recovery ofthe amount on the ground that he had 
granted him a good title in respect of J’s share but he 
had lost that and hencethe Official Assignee was 
liable to him in damages. No notice wassent under 8. 80, 
Oivil Procedure Oode : 

Held, that thecauses of action in two suits were 
different and consequently the second suit was not 
barred by res judicata. : 

Held, also, the claim against the Official Assignee 
was not a claim against him personally, but a claim 
against him as representative of the estate of J, and 
throughout the case he merely occupied the position 
asthe representative of that estate. Therefore, no 
notice was required to be given under s. 80, Civil 
Procedure Code, to the Official Assignee before the 
suit was instituted. Revatimohan Das v. Jatindra- 
mohan Ghosh (1), relied on. 

C. A. against the decree of the City 
Civil Judge, Madras, in O.S. No. 428 of 1931. 

Messrs. K. S. Krishnaswami Iyengar and 
N. C. Vijayaraghavachariar, for the Appel- 


lant. 
j Mr. V. Ramaswamy Iyer, forthe Respon- 
ent. 

Leach, C. J.—Tne plaintiff sued the 
Official Assignee as representing the estate 
of ohe Janaki Ammal to recover the sum 
of Rs. 738-8-0 with interest wnieh he had 
paid to him on september 9, 1931. He 
averred that circumstances had arisen 
since the payment was made which eati- 
tled him in law to recover tnis amount, It 
is necessary in order to understand the 
position to go into the early history of this 
matter. In 190J a piece of immovable 
property in Madras was purchased in the 


names ofthe plaintiff's father (one Durat- 


swami) and Janaki for a sum of Rs. 200. 
The plaintitf’s fatuer was the brother of 
Janaki’s husband Duraiswami having 
died, the plaintiff instituted in the Ury 
Givil Oourt, Suit No. 437 of 1927, for par- 
tition of this property aud for recovery of 
the half-share waich he said ne was entitled 
to as his father's heir. Janaki defended 
the suit. She claimed that she was 
entitled to the whole of the property and 
alleged that her husband was the pur- 
chaser of the property having brought it 
in her name and in Duraiswami'’s name 
benami. ‘Chis question was noc fougal out, 
and on February 10, 1923, the parties 
came to terms. A compromise decres was 
then passed in accordance with the arrange- 
ment arrived at. Under tnis decree the 
plaintiif was to pay Rs. 700 to Janaki for 
her interest in tne property which she was 
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required to quit un March 1, 1928. Janaki 
had, in fact, mortgaged this property to 
one Dhanalakshmi:in 1926, and had pur- 
ported to cnarge the whole of it. She kept 
this fact from the plaintiff who agreed to 
the terms above-mentioned in entire ignor- 
ance of the. fact thak there was this mort- 
gage in favour of Dhanalakshmi. Janaki 
delivered possession of the property to the 
plaintiff by the due date. Oa September 
20, 1928, the plaintiff paid Rs. 7U0 into 
Court. But as he had in the meantime 


discovered that the Property had been. 


mortgaged to Dhanalakshmi, ne asked the 
Court to prohibit Janaki from withdrawing 
the money from the Gourt until further 
orders. Tne application was granted. 

` On August 19, 1929, the plaintif institut- 
ed “Suit No, 424 of 1929 in the City Civil 
Court impleading both Janaki and Dhana- 
lakshmi. He asked for a declaration that 
the mortgage was invalid. Janaki took 
no part in this suit. The judgment was 
delivered on August 26, 1930, the Uourt 
hoiding that the mortgage was good to 
the extent of Janaki’s share, and as the 
plaintiff had no objection to taking that 
share subject to the mortgage, there was a 
decree on this basis. Dhanalakshmi was 
also agreeable to her mortgage being 
limited to Janaki's moiety, in spite of 
haying accepted this position, Daoanalak- 
shmi resiled from it and tiled an appeal 
to this Court. In this appeal she contended 
that she was entitled io a charge on the 
whole of the property and refused to 
Tecognize the position of the plaintiff., It 
1s not surprising in view of what had 
happened in the trial. Court that this 
contention did not prevail, the appeal being 
dismissed on September 2, 1932. On April 
10, 1y31, a position was filed for an order 


of adjudication in insolvency against 
Janaki and she was adjudicated on 27ih 
of that month. On April Y, 1931, the 


plainiit had withdrawn from the Uourt 
the Rs, 700 whicnhe had paid under the 
consent decree passed in Suit No. 437 of 
1927. ‘The next day, the Oficial Assignee 
wrote informing him that he proposed to 
move the Uoult ior an order directing 
him to bring the money into Cours ‘Lhe 
reply was that as Dhanalakshmi was en- 
titled to a mortgage decree on a moiety of 
the property, he was entitled to recover the 
Rs. 70U plus interest, and he wanted tbe 
Otiicial Assignee to give him an indemnity 
against any ciaim being made by Dhana- 
lakshmi. ‘Che Official Assignee by. letter 
dated August 31, 1931, refused to give the 
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indemnity but by September 9, 1931, the 
plaintiff and the Official Assignee had 
come to terms. On that date a deed of 
Telease was executed by the Official Assig- 
nee in favour of the plaintiff in respect of 
Janaki's half-share in the property and 
the plaintiff paid to the Official Assignee 
the sum of Rs. 733-8-U. It is necessary to 
refer toa convenant in this document as 
the plaintiff contends that the Official 
Assignee did in fact indemnify him in 
respect of any claim by Dhanalakshmi. 
Tnis covenant reads as follows: 

“The releasee, is at perfect liberty to enjoy the 
property without any let, hindrance or claim 
on the part of the said Janaki Ammal, the insol- 


vent,or anyone claiming under the said Janaki 
Ammal,” 


The plaintiff says that Dhanalakshmi’s 
claim under her mortgage was a claim which 
in law was made under Janaki. On August 
11, 1931, that is a month prior to this release 
deed, Unanalaksumi instituted proceedings 
in execution of her mortgage decree. 
On that date she applied for leave to bid 
at the auction. Tne learned Judge before 
whom the application came held that there 
was no need for any sale at all in view 
of the Oficial Assignce having executed 
the release. He forgot, of course, the 
Position of Dhanalaksami in the matter. 
He accordingly pussed an order dismissing 
her application’ for sale.- An application 
by way of revision petition to this Oourt 
followed and the order dismissing the ap- 
plication for sale was set aside and the 
sale application restored to the file. The 
execution proceedings subsequently took 
their normal course and the half share was 
purchased by a third party for over 
kis. 1,Uu0. That was on March 6, 1933. 

The position therefore was this: The 
plaintit had paid tothe Official Assignee 
Ks, 738-8-0, consideration of the Omcial 
Assignee releasing to him Janaki's interest 
in the property and he got nothing for it, 
because the property had got into tne hands 
of a third party as tne result of :the exe 
cution proceedings. Accordingly on May: 2, 
1932, the plaintiff tiled Sui: No. £06 of 1932 
in the Vity Uivil Court against the Official 
Assignee iu order to recover the Ks, 738-8:0, 
‘The basis of this suit was that. therelease 
had no legab effect, and tnerefore' was 
null and void. In these circumstances he 
said that he was entitled to a reiund..of 
the money, Judgment was given in this 
swt on May 12, 1953, the Court holding 
that the plaintii was _.not entitled to fe- 
cover because he made the p&yment. with 
his eyes open. He knew all about . Dhana- 


4 


1938 


lakshmi’s mortgage andhe had taken the 
release for what it was worth at his own 
tisk. It contained no covenant for indem- 
nity and no cause of action was therefore 
shown in the plaint. This view was up- 
held by this Court on appeal on August 3, 
1934. The learned Judges were of opinion 
that the payment made by the plaintiff 
to the Official Assignee was one of a purely 
voluntary nature. Then -followed the suit 
out of which the present appeal arises. 
Here the plaintiff claimed that he was 
entitled to recover the Rs. 738-8-0 plus 
interest, on the ground that the Official 
Assignee had granted to him a good title 
in respect of Janaki’s half-share, but he 
had lost that half share and therefore the 
Official Assignee was liable to him in 
damages, The learned trial Judge held 
that the plaintiff was entitled to succeed on 
this basis and granted him a decree for the 
amount claimed. 

The Official Assignee challenges the 
correctness of this decree on three grounds: 
(i) that the plaintiff was precluded by 
the doctrine of res judicata from institut- 
ing the :suit; (ii) that no notice had been 
given by the plaintiff under s. 80, Civil 
Procedure Code, and therefore, the suit 
had not been correctly launched; and fiiè) 
that the learned trial Judge had wrongly 
awarded interest tothe plaintiff. There is 
no substance in the plea that Suit No. 406 
of 1932 stands as a bar to the present 
suit. As Ihave already indicated that suit 
was filed on the basis that the deed of 
release was of no legal effect. The suit out 
of which this appeal arises is based on 
the plea that the document is a valid 
document and that the plaintiff is entitled 
to damages for the breach of a covenant 
contained in it. The causes of action in the 
two suits are entirely different. The doce 
trine of res judicata can have no application 
in such circumstances. 

Turning now to the second contention 
of the learned Advocate for the appellant, 
s. 80, Oivil Procedure Code, provides that 
no suit shall be instituted against the 
Secretary of State for India in Council, or 
against a public officer in respect of any 
act purporting to be done by such public 
officer in his official capacity, until the 
expiration of two months next after notice 
in writing has been, in the case of the 
Secretary of State in Council, delivered to 
or-left at the office of a Secretary to the 
Local Government or the Collector of the 
District, and inthe case of a public officer, 
delivered to him or left at his office, stating 
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the cause of action, the name, description 
and place of residence of the plaintiff and 
the relief which he claims. The section 
also states that the plaint shall contain a 
statement that such notice has been so 
delivered. For the purpose of dealing 
with this argument, we will take it that 
the correspondence which passed prior to 
suit did not give the notice required by 
this section, and itis common ground that 
the Official Assignee is a ‘public officer® 
within the meaning of the section. In the 
course of the arguments, we were referred 
to a number of cases decided by the 
Caleutta High Court and by the Bombay 
High Court. The Calcutta High Oourt has 
for many years taken the view that this 
section applies to cases founded on con- 
tract as well as to cases in tort. The Bom- 
bay view has been that the section only 
applies to action founded on tort. But 
the position has been clarified by are- 
cent decision of their Lordships of the 
Privy Council in Revatimohan Das v. 
Jatindramohan Ghosh (1), and it is now 
settled that the section covers cases both in 
contract and in tort. The decision also 
shows that in the present case the Official 
Assignee in executing the deed of release 
was not doing an act in his official capa- 
city. Further, the suit is not against him 
in respect of any act done by him in that 
capacity. In the case mentioned above, a 
common manager of an estate appointed 
underthe Bengal Tenancy Act, 1885, exe- 
cuted with the sanction of the Court, a 
mortgage which provided for re-payment 
of the debt on a specified date. Before 
that date he died and another manager 
was appointed. The debt not having 
been paid, the mortgagee, without giving 
notice, sued the new manager to enforce 
the mortgage. Their Lordships held that 
notice was not necessary under s. 80, be- 
cause assuming that a common manager is 
a public officer, the suit was not for an act 
purporting to be done in his official capa- 
city. Failure to pay the debt when due 
was nut an “illegal omission” 50 as to be 


an “act”. Sir George Lowndes delivered 
the judgment and at p- 475* cf the report he 
observes: 


“Tt ig also difficult to see how mere omission to pay 
either interest or principal could be an act purport- 
ing to be done by the manager in his official 
Ind. Cas. 482; AIR 1034 P O 98; 
611A 171;6 RP O 121: 1933:10 L R 369; 34A LR 
38 OW N 517; 11 O W N 463; 66 M L J 506; (1934) 
(1934) A L J 406; 59 OL J 
252; 36 Bom. LR 544 (P 0). 

*Page of 61 O.—[Hd] 
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capacity. The mortgage imposed no personal liability 
upon the manager, but merely provided that, if 
payment was not made, the mortgagee would be 
entitled to realize his dues by sale through the 
Court and this was all that the appellant sought by 
hie suit. The manager for the time being no 
doubt had an option to pay in order to save the 
sale, but failure to exercise an option is not in any 
sense a breach of duty. The appellant made no 
claim ageinstrespondent No. 1 personally. He was 
there cnly as representing the estate of which the 
gale was sought. In their Lordships’ opinion such 
a suit fis not within the ambit of s. 80 and no 
notice of suit was required.” 


In the case before us the claim against 
the Official Assignee was not a claim 
against him personally, buta claim against 
him as representative of the estate of 
Janaki Ammal, and throughout the case 
he merely occupied the position as repre- 
sentative of that estate. Therefore we hold 
that no notice was required to be given 
under s.80 to the Official Assignee before 
the suit was instituted. Consequently we 
consider that it was properly launched. 
The objection with regard to interest also 
fails. -An examination of the judgment 
shows that the learned Judge did not 
award to the plaintiff any sum of money 
as interest. He awarded him the amount 
claimed on the ground that he had in fact 
lost property of that value, and in doing 
50, we consider he adopted the right 
attitude. The appeal, therefore, fails and 
must be dismissed with costs. No orders 
in the Letters Patent Appeal. 

Np. Appeal dismissed. 





ee RANGOON HIGH COURT 

Civil Miscellaneous Application No. 56 of 
1937 

November 10, 1937 
Roperts, C. J. AND DUNKLEY, J. 
BANSIDHAR & SONS—Appricant 
VETSUS 
COMMISSIONER or INCOME-TAX— 

ý RESPONDENT. 

Income Tax Act (XI of 1922), ss, 25-A, 26-A, 66 
(3)—Assessment of Hindu undivided family as such 
—Claim for separate assessment as members of 
contractual partnership—Application for registra- 
tion lies under s. 25-A — Dissolution of joint 
family, if should be proved—Claim under s, 25-A— 

. Manner of enquiry is discretionary—Decision is one 
on facts. : 

Hindu undivided family " as used in the Income 
Tax Act, has a wider significance than the Hindu 
joint family known to Hindu Law; and before per- 
sons who have been previously assessed as a Hindu 
undivided family can claim to be separately as- 
sessed as members of’ a contractual partnership, 
they must establish that the joint family has been 
dissolved. Where, therefore, such persons continue 
to be joint family for all purposes exceptijfor the 
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Turposes of the business, the subject-matter of the 
assessment, evidence regarding the growth and the 
origin of the business would plainly be useless, 
Kalyanji Vithal Das v. Commissioner of 
Income-taz, Bengal (1) and In re Bissesswarlal 
Brijlal(2), followed. 9 

Where in respect of a business, father and sons 
are annually assessed to income-tax under 8. 3, 
Income Tax Act, and subsequently they claim that 
they form a contractual partnership in respect of 
and for the purposes of the business and not a 
Hindu joint family aid produce a partnership deed 
and apply for registration of the partnership, the 
application lies under 8. 25-A and not under s. 26-A 


of the Act. . mk 

Under s. 25-A, when a claim is made, the Income- 
tax Officer shall make such enquiry thereinto as he 
may think fit, that is, he bas a discretion to con- 
duct that ingujy in such manner as may seem to 
him, in his judgment, to be best in the circum- 
stances of the particular case and to hear such. 


evidence, and such evidence only, as he may in his 
discretion 


consider it necessary to hear to enable 
him to come to a decision on the question whe- 
ther separation of the members of the family 
has taken place or not. His decision is a decision 
on a question of pure fact, and so long as his dis- 
cretion is not exercised arbitrarily or fancifnlly 
and there are before him some materials on which 
he can arrive atthe conclusion at which he has 
arrived, his decision cannot be canvassed before 
the High Court on an application under 6. 66, be- 
cause no question of law can arise thereout, 


Mr. D. G. Daniel, for the Applicant. 
The Advocate-General, for the Respon- 


dent. 


Dunkley, J.—This is an application 
under s. 68: sub's. (3), Income Tax Act, by 
one Bansidhar and his five sons, who 
admittedly forma Hindu joint family but 
it is now alleged that the business in res- 
pect of which they have been assessed to 
income-tax is not. joint family property. 
From the year 1932-33 they were annually 
assessed to income-tax under s. 3 of the 
Act as a Hindu undivided family in respect 
of the profits of this business, but when 
the time came for the assessment for the 
year 1936-37, a claim was made that 
Bansidhar and his five sons formed a con- 
tractual partnership in respect of and for 
the purpose of carrying On this business, 
and not a Hindu undivided family. The 
deed of partnership between them was 
ultimately produced, although there was 
considerable delay in its production, and 
an application purporting to be under 
3. 26-A of the Act was made for the regis- 
tration of this partnership for the purposes 
of the Income Tex Act. The Income-tax 
Officer held an enquiry and came to, the 
conclusion that the family still remained 
undivided and refused to register the 
painership. His decision on «this point 
was upheld jon appeal by the Assistant 
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Commissioner of Income-tax, and further 
on revision of the latter's order by the 
Commissioner of Income-tax. It is out of 
the final order of the Commissioner that 
the present application has arisen. 

Now the question of law on which by 
their application the applicants desire us 
to require the Commissioner of Income- 
tax to state a case is propounded in 
para. 13 of the present application as 
follows : 

“Is it legal in the circumstances of this case to 
hold that there is no partnership between Bansi- 
dhar and his five sons; or, in other words, is it 
legal for the head of a Hindu joint family who 
has no ancestral property to enter into a partner- 

jaa with his sons in respect his own self-acquir- 

red or separate business, which was built up by 

Q him individually without the employment of any 
ancestral funds, even though he and his sons live 
together as a Hindu undivided family?" 

But in the course of the argument it has 
been admitted by learned Counsel for the 
applicants that this question does not 
cover the real grievance of the applicants 

i and does not arise out of the order of the 
; Commissioner of Income-tax. The real 
grievance of the applicants is entirely 
different and has arisen under these cir- 
cumstances. By an order dated January 11, 
1937, the Commissioner directed the Income- 
tax Officer, Magwe, to record any evidence 
called by the applicants to establish that 
this business was not created out of 
ancestral property ; this evidence was to 
be heard at Taungdwingyi, where the busi- 
ness is carried on. Subsequently, on 
March 16, on the representation of the ap- 
plicants that several of the witnesses whom 
they desired to call resided in Rangoon, 
the Oommissioner directed the Income-tax 
Officer to canse these Rangoon witnesses 
to be examined on commission. For some 
reason this was not done, and the proceed- 
ings were returned to the Commissioner 
without ihese Rangoon witnesses having 
been examined. The Commissioner before 
passing orders failed to examine these 
Rangoon witnesses. He declined to hear 
them on the ground that the applicants 
desired to adduce this evidence to show that 
the business who started without capital 
and was built up by the sole effcrts of the 
head of the family, and even if these facts 
were established, they would net assist the 
applicants in proving that they do not 
constitute a Hindu undivided family within 
the meaning of that term as used in the 
Income Tax Act. The grievance of the 
applicants is the refusal of the Commis- 
sioner to examine these witnesses. Their 
learned Counsel now admits that the ques- 
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tion which he desires to have referred 
ought to be framed in some such form as 
the following : 

“Whether the order of the Commissioner of April 23, 
1937, is good in law in view of his refusal to 
examine all the witnesses tendered for the purpose 
of proving the alleged partnership.” 

Now in Kalyanji Vithal Das v, 
Commissioner of Income-tax, Bengal (1) 
their Lordships of the Privy Council have 
pointed out that the term “Hindu undivid- 
ed family” as used in the Income Tax Act 
has a wider significance than the Hindu 
joint family known to Hindu Law ; and in 
In re Bissessworlal Brijlal (2) Rankin, 
O. J., pointed out that before persons who 
have been previously assessed as a Hindu 
undivided family can claim to be separately 
assessed as members of a contractual 
partnership, they must establish that the 
joint family has been dissolved. In view 
of the admission of the applicants that for 
all purposes, other than this business, they 
continue to be a joint family, evidence 
regarding the origin and growth of this 
business would plainly be useless in this 
case. Apart from this consideration, this 
application fails on another ground. The 
application to the Income-tax Officer for 
registration of the firm has been treated 
throughout, by the Income-tax Officer, by 
the Assistant Commissioner and by the 
Commissioner of Income-tax, as aa applica- 
tion under the provisions of 8. 26-A of 
the Act although it did not comply with the 
provisions of this section and the rules 
made thereunder. Clearly this application 
lay, not under ‘the provisions of s. 26-A 
but under the provisions of s. 25-A, which 
has reference to a claim made by or on 
behalf of a Hindu family which has 
hitherto been assessed as undivided that 
partition has taken place among the mem- 
bers of the family. The provisions of this 
section were plainly applicable to the 
original claim made by the applicants. 

Now, unders. 25-A, when such a claim 
is made, the Income-tax Officer shall make 
such enquiry thereinto as he may think fit, 
that is, he has a discretion to conduct 
that inquiry in such manner as may seem 
to him, in his judgment, to be best in the 
circumstances of the particular case and to 
Oas. 445, 
AIR 1987 PO 36: 64 I A 2f; 1937 OL R 44; 


Co 51 O 1335: 128 Ind, Oas. 327: A I R 1930 Cal. 
449; 34 OW N 363; Ind. Rul. (1931) Oal. 87, 
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hear such evidence, and such evidence 
only, as he may in his discretion consider 
it necessary to hear to enable him to come 
to a decision on the question whether a 
separation of the members of the family 
has taken place or not. His decision is a 
decision on a question of pure fact, and-so 
long as his discretion is not exercised arbi- 
trarily or fancifully and there are before 
him some materials on which he can arrive 
at the conclusion at which he has arrived, 
his decision cannot be canvassed before 
the High Court on an application under 
8. 66, because no question of law can arise 
thereout. There is, in the present case, in 
the admissions of the applicants alone, 
ample material on which the Income-tax 
Officer, and subsequently the Assistant 
Commissioner of Incomertax, could arrive 
at the decision at which they did arrive, 
and the applicants cannot be heard under 
the provisions of s.” 66 to complain that 
in the exercise of his discretion, the Oom- 
missioner of Income-tax declined to hear 
certain evidence. This application, there- 
fore, fails and isidismissed with costs 10 gold 
mohurs. 
Roberts, C. J.—I agree.. 
D. r Application dismissed. 


MADRAS HIGH COURT 
Oriminal Revision Cases Nos. 382 and 383 


and 
Miscellaneous Petition No. 1259 of 1937 
January 20, 1938 
PANDRANG Row, J. 
PENUMATSA RANGA RAZU of VEMPA 
AND ANOTHER— PETITIONERS 
: VETSUS 
Sree Rajah KANDREGULA SREENIVASA 
JAGANNATHA RAO PANTULU 
. BAHADUR GARU, ZAMINDAR, 
GAZZAVARAM AND KALIPATNAM 
_, _ESTATES—Rusponpent 

Criminal Procedure Code (Act V of 1898), ss, 145 
439— “Actual possession”, meaning of — Possession 
through tenant, whether such posseasion— Party ad- 
mitting that-heis not in actual possession—Possession 

_ Claimed being through tenant—~ Refusal of Magistrate 
to take further evidence — Whether failure of justice 
— Revision, if lies—Revision—Expunging of objection- 
able remark—-Remarks though objectionable, not harsh 
and uncalled for — High Court, if can interfere in 
revision and expunge them. 

The words “actual possession” found in g, 145, 
Criminal Procedure Oode, mean actual physical 
possession, éven though wrongful. The words are 
sufficiently clear and they can only mean Possession 
in fact as distinguished from possession implied by 
law, or constructive possession. A party cannot be 
said to be in possession of land within the meaning 
6£ 9.149, When. it is the possession claimed through 
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his tenant, 4. ¢, constructive possession, Agni 
Kumar Das v. Mantazaddin (1) and Ambar Ali v: 
Piran Ali (2), relied on. 

ere in proceedings under s. 145, Criminal Pro- 
cedure Oode, the only possession claimed by a party 
is that ofhis tenant and admits thathe is notin 
actual possession, a refusal by the Magistrate to take 
further evidence cannot be said to have resulted in 
failure of justice to the party and the order passed 
by him will not be opentorevision. Samir Sheikh v. 
Jahed Sheikh (3), relied on. 

In passing orders the Magistrate should-use more 
decorum andmore restraint in choosing words. But 
where the language used, in reference to a party 
although objectionable is mot so harsh or uncalled 
for as to be corrected judicially, the High Oourt 
would not interfere and expunge the objectionable 
part of it in revision. 

Cr. Rev. Cases and Misc. P. from an order 
of the Court of Joint and First Class Magis- 
trate, Narsapur, dated June 17, 1937. 

Messrs. V. T. Rangaswami Ayyangar, 
K. Ramaswami Ayyangar, K. Kameswara 
Rao, Nugent Grant and A. Narasimha 
Aiyar, for the Petitioners. 

Messrs. K. S. Jayarama Aiyar and N. 
Somasundaram, for the Respondent. 

The Public Prosecutor, for the Crown. 


Order.—These revision cases arise out 
of an order passed by the Joint Magistrate 
of Narsapur Division on June 17, 1937, 
under s. 145, Criminal Procedure Code, 
regarding a dispute about a large extent of 
land which was till recently jungle or waste 
but has since been included in an irriga- 
tion project and has consequently increased 
in value. The dispute was between the 
zamindar of Gazzavaram and Kalipatnam 
Estates and Mr. Addepalli Venkataraman, 
respondent No. 1 in the Court below, who 
describes himself as a Barrister of the Inns 
of Court at Dublin and an Advocate of this 
Court and others who claim under respon- 
dent No. 1.- Respondent No. 1 himself 
claimed the land in dispute under a docu- 
ment which according to him is a perpetual 
lease executed in his favour by the peti- 
tioner zamindar in 1923. The Magistrate 
found that actual possession was with the 
petitioner, and passed orders declaring that 
the petitioner isin possession and forbid- 
ding all disturbance of such possession by 
the other party. Respondent No. 1 is the 
petitioner in Criminal Revision Case 
No. 383 of 1937 and respondent No. 3 who 
claims under him as a tenant is the peti- 
tioner in Crimmal Revision Case No. 382 of 
1937, The criminal miscellaneous petition 
is by respcndent No. 1 objecting to certain 
remarks made against him in the order of 
the Magistrate and praying that they should 
be expunged. f 

The only point which has beerf pressed in 
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the revision petition is that the Magistrate 
acted irregularly and in fact, in disregard 
of the law, in not allowing respondent No. 1 
to adduce all the evidence which he wanted 
to adduce in support of his claim. Respon- 
dént No. 3 also raises the same point though 
it is not his case that he was not permitted 
to adduce all the evidence which he wanted 
to adduce ; in other respects, there is no 
attack on the Magistrate's jurisdiction or 
on the procedure followed by him during 
the inquiry. The learned Magistrate after 
examining respondent No. 1 found that 
Tespondent No. 1 was admittedly not in 
possession of the land in dispute and there- 
fore did not allow him to adduce any further 
evidence and thereby protract the enquiry 
needlessly. If, asa matter of fact, respon- 
dent No. 1 was admittedly not in possession 
of the land in dispute or any portion there- 
of, it cannot be said that the refusal to take 
further evidence on his behalf has resulted 
in any failure of justice, because, when the 
claimant himself has admittedly no case, 
any number of witnesses cannot improve 
upon it. It is, however, argued by Mr. Grant 
that the admission made by respondent No. 1 
has been misunderstood by the learned 
Magistrate, and that this misunderstanding 
was also shared by respondent No. 1 himself 
when he made the admission: in other 
words, according to Mr. Grant, when respon- 
dent No.1 admitted that he was not in 
possession for some time before the preli- 
minary order of the Magistrate, what he 
meant was that he was not himself in actual 
physical possession and that he did not in- 
tend to abandon his claim to actual posses- 
sion based on the actual possession which, 
according to him, was with his tenants. Whe- 
ther such ignorance of law on the part of res- 
pondent No. 1, whojisja Barrister-at-Law, can 
be said to be excusable is doubtful. The 
evidence of respondent No. 1 shows that a 
good portion of the land had been sold by 
him, and he could not have reasonably 
believed that the possession of his vendee 
was his possession even in the eye of the 
law. 

Ithink, however, that respondent No. 1 
really meant only to admit that he had no 
actual possession of the land in dispute, 
and that he did not intend to give up or 
abandon the claims of those „who claimed 
under him. But that does not mean that he 
had any real claim to actual possession hime 
self. The words “actual possession” found 
in s. 14%, Criminal Procedure Code, have 


been considered in several cases and one. 


of such cases is Agni Kumar Das v. Man- 
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tazaddin (1), which was decided by a Full 
Bench of the Calcutta High Court in 1928. 
It was there held that the words “actual 
possession” mean actual physical posses- 
sion, even though wrongful. In Ambar 
Ali v. Piran Ali (2), it is realistically des- 
cribed as the possession of a man who has 
his feet on the land, who is sowing it and 
so on. The words are, in my opinion, suffi- 
ciently clear and they can only mean 
Possession in fact as distinguished from 
possession implied by law, or constructive 
possession. 

Tt has been argued that the tenant's 
actual possession is the landlord’s actual 
Possession, but it is conceded that if the 
dispute about the land is between a land- 
lord and his tenant, this doctrine cannot 
possibly be applied. The exception has 
admittedly to be made in the case of a 
dispute between co-owners inter se. I am 
unable to accept the view thatthe Legis- 
lature meant by the words ‘actual posses- 
sion’ one thing in a certain set of cases 
and another thing in another set of cases; 
that, in other words, in disputes between 
landlords and tenants or between co-owners 
they mean one thing, whereas in disputes 
between other person, they mean another, 
The meaning of the words must be the sane 
in all cases. The question is whether res- 
pondent No. 1 can be said to have had 
actual possession on the date of the preli- 
minary order. The only possession which 
he claimed was the possession of his ten- 
ants, that is to say, constructive possession 
as distinguished from actual possession. 
The tenants were, moreover, parties theme 
selves and they had every opportunity to 
adduce evidence in support of their claim 
of actual possession. In these circumstances, 
it is impossible tosay that there has been 
any failure of justice by reason of the 
refusal of the Magistrate to allow respon- 
dent No. 1 to adduce further evidence. In 
fact it would appear that a good many of 
the witnesses cited by respondent No, 1 
were actually examined on behalf of reg. 
pondent No.3 and in this way there has 
been really no prejudice to respondent 
No.1. 

Mr. K. S. Jayarama Ayyar has brought to 
my notice the case Samir Sheikh v. Jahed 
Sheikh (3), in which there was a similar 


(d) 56 C 290; .113 Ind..Cas 181; A I R 1928 Cal, 610; 
48 O L J 193; 30 Cr. L J 69; 32 O W N 1173 


FB). 
: (2) 55 0 826; 109 Ind. Oas. 231; A TR 1928 Ual, 314; 
29 Or. LJ 563; 10 A I Or. R 160; 470 L J 233; 32 0 W 


N 275. 
(3) 3 OLJ 478, 
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refusal by the Magistrate to examine cer 
tain witnesses produced by the petitioner in 
support of his claim. A Bench of the Calcutta 
High Court held that as the petitioner's 
case had broken down after the examination 
of the petitioner and his chief witness, the 
Magistrate was entitled to exercise his 
discretion and refuse to allow further wit- 
nesses to be examined on the side of the 
petitioner. The present case is really a 
stronger case, because there was not merely 
the breaking down of the case, so to speak, 
but the actual giving up of his case by 
the claimant himself, namely respondent 
No.1. He chose to rest bis case entirely 
on the actual possession of his tenants and 


not on any actual possession of his own. It- 


is not quite clear, moreover, that witnesses 
were actually tendered by him for examin- 
ation and that the Magistrate refused to 
take their evidence. Itis possible that what 
really took place was tbat the Magistrate 
declined to issue further process. Whatever 
it may be, and even assuming that the 
Magistrate was not justified in the circum- 
stances in refusing to allow further evidence 
tobe adduced in support of respondent 
No. 1's claim, I am clearly of opinion that 
there has been no failure of justice by 
reason of such refusal in the circumstances 
of the case, and there is, therefore, no reason 
to interfere in revision, in view of the pro- 
visions of s. 537, Crimiaal Procedure Code. 
Criminal Revision Cases Nos. 382 and 383 
of 1937 are accordingly dismissed. 

The remaining petition for expunging 
certain remarks does not require detailed 
consideration. No doubt the learned Magis- 
trate has used strong language in describ- 
ing respondent No, l's evidence and con- 
duct. Mr. K.S. Jayarama Ayyar contends 
that the language is not stronger than the 
occasion called for, while the petitioner's 
Advocate contends otherwise. It is certainly 
a matter in which there can be a reason- 
able difference of opinion, and I must say 
that the language ie not so objectionable 
or uncalled for that I should correct: it 
judicially, Ihave tosay at the same time 
that the learned Magistrate would have 
done well if he had observed greater 
decorum and more restraint in choosing his 
words. Ido not think the learned Magis- 
trate intended to wound the feelings of res- 
pondent No. 1 by referring to his “muddled 
brain” and describing him as “the villain of 
the piece" and the “origin of the whole 
trouble” and it cannot be said in the cir- 
cumstances of this case that criticism and 
even strong criticism, of respondent No. 1'6 
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conduct and evidence was out of place. All 
that can be reasonably urged is that the 
criticism might have been more mildiy 
worded, but this is nos to say that the 
criticism actually levelied was so harsh that 
it should be revised or corrected in revision, 
This petition is also, therefore, dismissed. 


N.-D. Petition dismissed. 


; MADRAS HIGH COURT 
Oriminal Revision Case No. 466 and 
Petition No. 434 of 1937 
February 4, 1938 
Buen AND VENKATRAMANA Rao, JJ. 

In re PERNE MAILA RAI—PETITIONER 

Criminal Procedure Code {Act V of 1898), ss. 110, 
117—General repute—Hvidence of — Police witness, 
value of ~Siranger to place, if can give such evidence 
—Person proceeded against, if should be ex-convict— 
Finding that person is habitual criminal, if canbe 
based on criminal case against him in which he was 
exonerated. 

Per Burn, J.—The question what is a person’s re- 
putation ia a question of fact. It can be spoken to 
by any one who knows what his general reputation 
is, The Police Officer who goes to the place where a 
particular person lives and who makesenquiries to 
find out what his reputation is, is perfectly compe- 
tent to speak in the witness-box about the result of 
his enquiries. His evidence that the reputation of 
such and such a person is so and so is evidence of a 
fact and it is not to be excluded as mere hearsay evi- 
dence, In one sense the evidence of general repute 
is of course hearsay but it ishearsayof a particular 
kind which is made admissible in cases undera. 110 
by s. 117, Oriminal Procedure Code. If is not 
necessary that the witness who apeaks to the general 
reputation of @ person must be resident in the sams 
place, Astrangercan find out what the general 
repute of a person is and he is competent to testify to 
that fact. 

Per Venkataramana Rao, J.—Reputation of a man’s 

character is the inference or estimate fromthe sum 
total of a man’s actions and qualities drawn or formed 
by persons who are acquainted with him or among 
whom he resides and with whom he is chiefly conver- 
sant or the circle in which he moves; it is the pre- 
yailing opinion formed by those with whom he 
associates and who would have the best opportunity 
of knowing his habits and general behaviour. It is 
generally understood that the ‘place’ or ‘community’ 
with reference to which reputation-evidence is tender- 
ed should relate to the neighbourhood where he 
dwellgor moves, but having regard to modern con- 
ditions, it is impossible to define “neighbourhood” or 
ar cae with any degreeof accuracy. |p. 588, 
col. 2. 
Obiter Per Burn, J.—A person against whom pro- 
ceedings under s. 110, Oriminal Procedure Oode, are 
taken, need not ke ex-convict, In re Shanmugham 
Asari (2), approved. 

In proceedings under 8. 110, the Court is not 
warranted in basing its finding that the person pro- 
ceeded against is a habitual criminal on the evi- 
dence gathered from the proceedings in those cases 
when he was exonerated in respect of the charges 
pid against him in those proceedings.» [p. 588, col, 


—_ 
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Or, R. Case and P. from an order of the 
Sessions Court, South Kanara Division, dated 
March 30, 1937. 

Mr. K. S. Jayaram Aiyar for Mr. B. 
Lakkappa Rai, for the Petitioner. 

The Public Prosecutor, for the Orown. 

Burn; J—In my opinion there was evi- 
dence upon which the learned Joint Magis- 
trate and the learned Sessions Judge could 
properly rely iz order to hold that the peti- 
tioner was habitually committing or attemp- 
ing to commit or abetting the commission of 
offences involving a breach of the peace and 
is so desparate and dangerous as to render 
his being at large without security hazardous 
to the community. I cannot accept the con- 
tention of Mr. Jayarama Ayyar that the 
evidence of the Police witnesses with regard 
to general repute should be excluded as 
inadmissible. The question what is a person’s 
reputation is a question of fact. It can be 
spoken to by any one who knows what his 
general reputation is. The Police Officer 
who goes to the place where a particular 
person lives and who makes enquiries to 
find out what his reputation is, is perfectly 
competent to speak in the witness-box 
about the result of his enquiries. His 
evidence that the reputation of such and such 
a person is so and so, is evidence of a fact and 
it is not to be excluded as mere hearsay 
evidence. In one sense the evidence of 
general repute is of course hearsay but it 
is hearsay of a particular kind which is 
made admissible in a case like this by s. 117, 
Criminal Procedure Code. It is notin my 
opinion necessary—I say it with all respect 
to the learned Judges who have held other- 
wise—that the witness who speaks to the 
general reputation a person must be 
resident in the same place. A stranger 
can find out what the general repute of a 
' person is and he is competent to testify 
tothat fact. For this reason, I would dismiss 
this petition holding that there is no 
ground for interference in revision. 

The case was brought before this Bench 
apparently because of a conflict ofrulings in 
Oriminal Revision Cases No. 22 of 1937 
Rathinam Pillai v. Emperor (1) and No. 474 
of 1937 In re Shanmugham Asari(2). In the 
ever case, Newsam, J. is reported to have 
said : 

. “There is another and I think an even stronger 
ground for quashing the present proceedings, Neither 
WA IR 1938 Mad. 35; 172 Ind. Cas, 866; 39 Or. L 


J 230; (1937) 2 M L J 749; (1937) M W N 1063; 46 L W 
858; JOR M 498. 

(2) 175 Ind. Oas. 417; (1938) M W N 93: 47 L W196; 
10 R M777; 39 Of. L J 588; A I R 1938 Mad. 482: 
(1938) 1M LJ 178. 
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of the petitioners has ever been convicted of any 
crime, A mere perusal of s. 110 is sufficient to 
show that it is intended to deal with ex-convicts 
or habitual criminals and dangerous and desperate 
outlaws who are so hardened and incorrigible that 
the ordinary provisions of the penal law and the 
normal fear of condign punishment for crime are 
not sufficient deterrents or adequate safeguards for 
the public.” : 

In the latter case Horwill, J. stated as 


follows: ` 

“ “It is further contended that before a person can 
be bound over under s. 110, it is necessary that a 
certain number of previous convictions should have 
been proved. I can see no necessity for this if the 
fact that a person is an habitual robber or house- 
breaker or thief can be proved otherwise. IF there 


. are no previous convictions, the quantum of proof 


necessary would naturally be greater,” 

The conflict appears to be that Newsam, 
J. is thought to have held thats. 110 can only 
apply against habitual criminals ifthere are 
previous convictions while Horwill, J. has 
held that itis not necessary to prove previous 
convictions. ‘The point does not arise in 
the present case because it has not been 
contended by Mr. Jayarama Ayyar on behalf 
of the petitioner thatthe absence of any 
previous conviction renders the order of 
the lower Court invalid. I do not myself 
think that Newsam,J. meant to say that 
the only habitual criminals who can be 
dealt with under s. 110, Oriminal Procedure 
Code, are ex convicts. He says: “‘ex-convicts 
or habitual criminals and dangerous and 
desparate outlaws...... "and I donot think 
that the word “or” is equivalent in this cone 
text to “namely”. The supposed conflict 
only arises if Newsam, J.’s words are read as 
if he had said, “ex-convicts, viz., habitual 
criminals and dangerous and desperate oute 
laws......" Ifit were necessary, I would agree 
with Horwill, J. and differ (with all respect) 
from the interpretation put upon the words of 
Newsam, J. In ss. 117, Criminal Procedure 
Code, it is expressly laid down that the 
fact that a person is a habitual offender 
may be proved by evidence of general 
repute. Thisis by itself inconsistent with 
the ideas that a person against whom pro- 
ceedings under s. 110, Criminal Procedure 
Code are taken, must be an ex-convict. 


Venkataramana Rao, J.—This is an 
application to revise the order of the learned 
Sessions Judge of South Kanara confirming 
the order of the Joint Magistrate of Kunda- 
pur binding over the petitioner under s. 110 
(e) and (f), Oriminal Procedure Oode. There 
are two concurrent findings of the lower 
Court, viz., (1) that the appellant is a person 
given to habitually committing or attempt- 
ing to commit or abetting the commission 
of offences involving a breach of the peace 
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and (2) that the appellant is so desperate 
and dangerous as to render his being at 
large without security hazardous to the com- 
munity. So far as the first finding is 
concerned, it is mainly based on three 
criminal cases which were the subject of 
judicial proceedings, and which ended in 
the discharge of the petitioner. Apart from 
the said proceedings, there is no other 
reliable evidence in the case. It seems to 
me that the lower Courts were not warranted 
in basing their finding on the evidence 
gathered from the proceedings in those 
cases, when the petitioner was exonerated in 
respect of the charges laid against him in 
those proceedings. I am, therefore, of the 
opinion that this finding ie not sustainable. 
With regard to the other finding Mr. Jaya- 
rama Ayyar contends thatitis based upon 
certain inadmissible evidence and, therefore, 
the finding must be set aside. His conten- 
tion mav be outlined thus: both the lower 
Courts have taken into consideration the 
evidence of certain Police Officers who have 
made investigation regarding certain off- 
ences, namely those which formed the 
subject of the above criminal proceedings, 
and their evidence is purely hearsay and 
therefore, the finding based on such evidence 
cannot be sustained. To appreciate this 
contention, one has to see what is necessary 
to sustain a finding with reference to a 
charge under s. 110 (f), Oriminal Proce- 
dure Code. Proviso (4) to s. 117 says that: 

“The fact that a person is an habitual offender 
or is sodesperate and dangerous: as to render his 
being at large without securiry hazardous to the 
community may be proved ty evidence of general 
repute or otherwise.” 

Therefore, a finding in regard to a 
charge under s. 110 (f) can be based 
on evidence of general repute of the person 
whois sought to be bound over. The 
section does not say in what manner 
evidence isto be given. The evidence 
asto reputation is always recognized as 
an exception tothe rule as to the non- 
admissibility of hearsay evidence. Phipson 
in his book on “Evidence,* Edn. 7 


observeg thus at p. 372 : 

“Stephen states that oral evidence must, in all 
cases whatever, bedirect: that is, if it refers to an 
opinion, or to the grounds on which that opinion 
is held, it must be the evidence of the person who 
holds that opinion on those grounds. But though 
this is generally true, it is not invariably so, 
witnesses being in some cases allowed to testify to 
the opinions of third person who were not upon 
oath, e. g. when the opinion is that of the community 
(reputation).” 

Reputation of a man’s character is the 
inference or estimate from the sum total 


of a man’s actions and qualities drawn or 
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formed by persons whoare acquainted with 
him or among whom he resides and with 
whom he is chiefly conversant or the circle 
in which he moves; it is the prevailing 
opinion formed by those with whom he 
associates and who would have the best 
opportunity of knowing has habits and 
general behaviour. It is generally under- 
stood thatthe ‘place’ or ‘community’ with 
reference to which reputation evidence ia 
tendered should relate to the neighbour- 
hood where he dwells or moves, but having 
regard to modern conditions, it is imposible 
to define “neighbourhood™ or “community” 
with any degree of accuracy. Though 
reputation is,in one sense, hearsay evi- 
dence, yet whata man learns of a man's 
reputation isafact. Taylor in his book 
on ‘Evidence’, Edn. 12 states thus in 
8. 1472: 

“It is not, however, enough that the impeaching 
witnesses should profess merely to state what he 
has heard “others” say, for those others may be but 
few. He must beable to state what is generally 
seid of the person, by those among whom he 
dwells, or with whom he is chiefly conversant, for 
it is this only which constitutes his general 
reputation. In ordinary cases, the witness should 
himself come from the neighbourhood of thé 
individual whose character isin question, for if he 
be a stranger, sent thither by the adverse party to 
learn his character, he will not be allowed to 
testify as to the resultof his enquiries. The im- 
peaching witness may, however, be asked in cross- 
examination the names of the persons whom he has 
heard speak against the character for veracity of the 
witness impeached.” 

One of the cases to which he makes 
reference is Kimmel v. Kimmel (8), which 
gives a fairly good exposition of what 
reputation evidence consists of and how 
it is to be proved. Inthat case Gibson, J, 
observes thus at p. 656* : 

“The witness shall not 


consideration ........ The reputation of the neigh- 
bourhood isthe only thing that is competent; and 
ifthe witness has acquired a knowledge of it by 
the report of the neighbourhood, he is exactly qualifi- 
ed to be heard.” 

In the same case Duncan, 


thus at p. 657 and 65x* : 


(3) 3 Serg & R. 337; 8 American Dec 655. 
*Pages of 8 American Dec.—_[Ha.] °” 


J. observes. 
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“How often doesthe inquiry and inthe very 
question put to this witness: “What is the general 
reputation of the witness examined as to truth in 
the county in which he lives;” If a witness was 
not permitted to state the general reputation, there 
must bean end of all inquiry into character. 
Particular facts cannot be given in evidence. 
Opinion will not be evidence, for, if ib were, no 
witness would be safe from the shafts of calumny. 
Nomanistobe discredited by themere opinion 
of another; few men live whom some do not think 
ill of. But it is said the witness must speak of his 
own knowledge. So he must, But what is this 
knowledge; Not a personal individual knowledge of 
facts. He knows by reputation what is the 
character of the man.” 


Thus it will be seen that reputation 
evidence is not what A BC state about 
one’s character but what the general 
opinion concerning him is, because reputa- 
tion isnot the same thing as character. 
The witness whospeaks to reputation must 
have opportunity to acquire knowledge 


of it. ldo not wish to deal with the 
question as to what the extent of the 
opportunity should be and what the 


extent of knowledge should be, because 
in this case on a reading of the depositions 
of the ` witnesses, wnom Mr. Jayarama 
Ayyar objects, I hnd that they are persons 
who are qualined to speak about the general 
repute. Most of them are officers within 
whose jurisdiction tne petitioner resides 
and some of them are persons who have 
held offices in or about that locality. I 
also fnd that they do not merely say that 
particular person told them about the 
petitioner’s character but they also speak 
from the knowledge they have acquired 
of the common report about the petitioner, 
Even excluding that evidence, I agree 
with the learned Sessions Judge that there 
is sufficient and satisfactory evidence in the 
case tocome tothe conclusion that the 
Petitioner is a person of desperate and 
dangerous character within the meaning 
ots. 110 if). I, therefore, agree with my 
learned brother in dismissing this revision 
petition. 

in this view it is unnecessary to consider 
how far a mere stranger, who goes out 
to find out what the general repute of a 
person is, is competent to testity to that 
fact nor dol think it necessary for the 
purpose of this case to express an opinion 
on the difierence of view heid oy Horwill J. 
and Newssm,J. about the interpretation 
of s. 110, Griminal Procedure Vode, namely 
whether it is intended to deal only wita 
ex-convicts cr habitual criminals and 
dangerous and desperate outlaws whe are 
so hardened and incorrigible that the 
ordinary provisions of the penal law and 
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the normal fear of condign punishment 
for crime are not sufficient. 


N.B. Petition dismissed, 





BOMBAY HIGH COURT 
Criminal Revision Application Nos. 107 and 
108 of 1938 
June 24, 1938 
BROOMFIELD AND Nokman, JJ. 

S. D. MARATHE~ Accuszp 
versus 
PANDURANG NARAYAN JOSHI— 


> F OoMPLAINANT 

overnment of India Act, 1935 (25 and 26 Geo. 

61), s. 270—“Servant of the Crown", Piola bei 
Member of Bombay Subordinate Medical Service in 
charge of grant-in-aid Dispensary, whether servant of 
OCrown—Giving of certificate by him to Police regard- 
ing nature of wounds of person admitted in dispen- 
sary, whether act in execution of duty as servant of 
Crown-~ Bombay Civil Medical Code, r, 7— Word 
“brought”, meaning of. 

In the Government of India Act, there is no defini- 
tion of the expression “servant of the Crown". Ac- 
cording to the definition in the Penal Code, as, 13. 14 
and 17, a servant of the Queen isthe same as a servant 
of the Crown, The words “servant of the Urown” in 
s. 270, Government of India Act, have the same mean- 
ing; a civil servant does not cease to be a servant of 
the Crown although the conditions of his service may 
beregulated by an Act of the Legislature. Urowa 
services include the subordinate as well ay the 
superior Civil services and there is no warrant forthe 
suggestion thats. 270 applies only to the case of the 
superior Civil services. The word ‘duty’ ins, 270 is 
not necessarily confined to a legal duty. Civil 
servants who are Medical Officers are obviously bound 
to obey the rules madefor the guidance of such 
officers and it is their duty to obey them. The affaire 
of a Province in s. 270 does not mean only the affairs 
of the Executive Government. Local Self-Government 
within the Province ig obviously a branch of pro- 
vincial affairs, and Crown servants whose services are 
lent to local bodies can quite properly besaid to ba 
employed in connection with the affairs of the Fro- 
vince, a8 opposed to the affairs of the Oentral Govern- 
ment, 

A member of a Bombay Subordinate Medical Ser- 
vice in chargeof@ grant-in-aid dispensary is, there- 
fore, a servant of the Orown and the act ot hig grant- 
inga certificate to a Police Officer regarding the 
nature of wounds of a person admitted to the dis- 
pensary isan actin execution of his dut = 
vant of the grown. 7 ages 

it would be unreasonable to suggest that r 
the Bombay Oivil Medical Oode aul apes 
case of a man who is not well enough! to walk to 
the dispensary. Having regard to the obvious 
purpose of therule the word ‘brought’ should not 
be unduly stressed and it does not really mean 
anything other than “is admitted’. [p, 591, col, z.] 

Cr. K. App. against the order passed by 
the Additional Sessions Judge, Thana. 

Messrs. W. 5. Pradhan and M. W. 
Pradhan, for tue Accused. 

Mr. G. M. Joshi, for the Opponent. 

air. P. B. Shingne, Government Pieader, 


for the Orown. 
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Broomfield, J.—The facts material to 
these revision applications are these. As 
long ago as December 28, 1929, one Pandu- 
rang Narayan Joshi, who was a school 
teacher residing at Dahiwaliin the Karjat 
taluka of the Kolaba district, was treated 
in the Local Board Dispensary at Karjat 
for certain injuries to his left leg. The 
officersin-charge of the dispensary at that 
time was Dr. 8. D. Marathe, a member of 
the Bombay Subordinate Medical Service. 
Joshi complained to the Police that a 
man named Pimputkar had assaulted him 
and wounded him with an iron bar having 
a sharp edge. The Police Sub-Inspector who 
inquired into the complaint asked Dr. 
Marathe to state the nature of the injuries 
received by Joshi, and on January 9, 1930, 
the Doctor gave the Police Officer a 
certificate stating that the wound was a 
contused one caused, in the Doctor's opi- 
nion, by some hard and blunt substance..- 
As that meant that it was not a cognizable 
case under s. 324, Indian Penal Code, but 
a case of ordinary simple hurt, the Police 
took no further action. 


On May 11, 1936, Joshi lodged a com- 
plaint against Dr. Marathe alleging that by 
giving the certificate in question he had 
` fabricated false evidence under ss. 193 and 
197, Indian Penal Oode. This complaint 
was withdrawn on February 8, 1937, but 
on May 5, 1937, Joshi filed a fresh complaint 
making the same allegations. In view of 
the extraordinary delay in complaining of 
thejalleged grievance, one would have ex- 
pected that the Magistrate would have 
ordered a preliminary inquiry. Apparently 
this was not done and process was issued. 
Dr. Marathe objected that he was protected 
.by s. 270, Government of India Act, 1935. 
The Magistrate accepted that plea and 
ordered that proceedings should be dropped. 

In revision the Sessions Judge held that 
s. 270had no application to the case and 
he ordered that further inquiry should be 
made by the Magistrate. Against this order 
of the Sessions Judge both Dr. Marathe 
and Government have come in revision. 
The only question before us is whether 
these proceedings are or are not barred 

by s. 270, Government of India Act. The 
relevant part of that section is in these 
terms: 

“No proceedings, civil or criminal, shall be institut- 
ed against any person in respect of any act done 
or purporting to be done in the execution of his duty 
asa servant of the Crown in India or Burma before 
the relevant date (the relevant date for our purposes 
js April 1, 1937), except with the consent, in the case 
of a person whowas employed in connection with the 
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affairs of the Government of India or the afairs of 
Burma, ofthe Governer-General in his discretion, and 
in the case of a person employed in connection with 
the affairs of a province of the Governor of that Pro 
vince in his discretion.” 


It is, I think, sufficiently clear that the 
prosecution of Dr. Marathe is incompetent 
provided that he was.at the material time 
aservant of the Crown and that the act 
complained of was done or purported to be 
done in the execution of his duty as such 
servant. As Ihave mentioned Dr. Marathe 
was and isa member of the Bombay Sub- 
oxdinate Medical Service. It appears from 
the Oivil Medical Code, Bombay, that 
officers of this service are selected from 
the successful candidates at the final 
L. CO. P. S. examination. The actual appoint- 
ments are apparently made by the Surgeons 
General but certainly under the authority 
of Government. In the Government of 
of India Act, there is no definition of the 
expression “servant of the Crown.” Accord- 
ing to the definition ın the Penal Code, 
ss. 13,14 and 17, a servant of the Queen, 
which is the same as a servant of the Crown, 
includes all officers or servants continued, 
appointed or employed in India by or 
under the authority of the Government of 
India or any Government. That is 
in accordance with the theory of the con- 
stitution and we may fairly assume that 
the words “servant of the Crown” ins. 270, 


oN 


Government of India Act, have same mean- - 


ing unless there is something in the pro- 
visions of that Act which suggest a different 
meaning. 

The section comes in Part X of the Aci 
which deals with the Services of the Crown 
in India, Chap. 1 deals with the Defence 
Services and Ohap. 2 with the Civil Ser- 
vices. Section 240 provides that, except 
as expressly provided by this Act, every 
person who is a member of a Civil Service 
of the Orown in India, or holds any 
civil post under the Crown in India, holds 
office during His Majesty’s pleasure. It is 
provided ins, 241 that, except as expressly 
provided by this Act, appointments to the 
civil services of, and civil posts under, 
the Crown io India, shall, after the com- 


mencement of Part HI of this Act, be made. 


(b) in the case of services of a Province, and 
pests in connection with the affairs of a 
Province, by the Governor or such person 
as he msy direct. In the second part of 
the ssme section it is provided tnat the 
conditions of service of persons serving 
His Majesty in a civil capacity shall be 
prescribed in the case of persons serving in 
connection with the affairs df a Province, 
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by rules made by. the Governor of the 
Province or .by some person or persons 
authorized by the Governor to make rules 
for the purpose. It is likewise provided in 
s. 241 (4) that notwithstanding anything 
in the section, Acts of the appropriate 
Legislature in India may regulate the con- 
ditions of service of persons serving 
Hig Majesty in a civil capacity in India, 
and any rules made under this section shall 
have effect subject to the provisions 
of. any such Act. It is clear from that 
that a civil servant does not cease to bea 
servant ofthe Crown although the condi- 
tions of his service may be regulated by an 
Act of the Legislature. Section 243 relates 
tothe condition of service of the subordi- 
- nate ranks of the Police forces, from which 
it appears that even Police constables 
are.included in the category of civil 8er- 
vices of the Crown. Then in s. 244 we 
have special provisions made for the 
superior civil services, i. es the Indian 
Oivil Service, the Indian Medical Service 
and the Indian Police Service. The mem- 
bersof these services are appointed by 
the Secretary of State and not by the 
Governor-General or the Governor. It is 
quite obvious from a perusal of the various 
sections of this Part of the Act that Orown 
services include the subordinate as well 
as the superior civil services and there is 
no warrant whatever for the suggestion 
made by Mr, Joshi, who argued the case 
for the complainant in this case, that the 
Chapter in generaland s. 270 in particular 
apply only to the case of the superior civil 
services. 

“The dispensary of Karjat is what is 
called a grant-in-aid dispensary in the 
Civil Medical Code at p. 228 a list is 
given ofthe various classes of dispen- 
saries including grant-in-aid institutions, 
The dispensary at Karjat is mentioned at 
p. 233 and there is a reference to the 
Government Resolution under which it was 
established. In Appendix II to the Code 
we have a list of sanctioned appointments 
of Subordinate Medical Service Officers. 
The reference to the Karjat dispensary is 
at p. 574 and it appears from that that the 
Medical Officer for this institution was 
“appointed by a Resolution of Government 
in December 1907. At p. 237 of the Code 
are rules for the regulation of Govern- 
ment aided dispensaries. From these rules 
it appears that grant-in-aid dispensaries are 
staffed by officers of the Bombay Medical 
Bervice or Subordinate Medical Service aud 
the officer's-salary is paid by Government, 
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although 8 contribution is recovered from 
the local body concerned. The rules at 
p. 242 show that members of the medical 
services are entirely under the control of 
their departmental superiors and not under 
the control of any local body. It is not 
necessary, I think, to elaborate this point 
further and it is quite clear fromthe pro- 
visions of the Government of India Act and 
and from the rules relating to the service 
to whieh Dr. Marathe belonged that he was 
a servantof the Crown and doing duty 
as such within the meaning of s. 270 when 
he was acting as Medical Officer in charge 
of this dispensury. The objection that he 
was not aservant of the Crown, there- 
fore, fails. It was not on that ground that 
the Sessions Judge held s. 270 not to be 
applicable. ‘His view was that it was not 
Dr. Marathe’s duty to give a certificate to 
the Police. At p. 373 of the Civil Medical 
Code, various rules are given regarding 
examinations by Medical 
Officers. Rule 7 says} 

“When called upon, Medical Officers will supply 
the Police, as far as possible, with certificates 
regarding cases of injury brought to hospitals and 
dispensaries immediately after examination,” 
and the rule goes on to give instructions 
for the guidance of these oilicers in giving 
these certificates. Tne Sessions Judge 
referring to this rule says that in the tirst 
place it isnot a rule having the force of 
law; it is only a rule of guidance, 1 
donot see whathas to do with it. The 
word ‘duty in s. 270 is not necessarily 
confined to a legal duty. Civil servants 
who are Medical Officers are obviously 
bound to obey the rules made for the 
guidance of such officers and it is their 
duty to obey them. ‘nen the Sessions 
Judge saysthat the rale has reference to 
cases brought to the hospitals by the 
Police themselves. The rule, nowever, does 
not say “brought by the Police.” No doubt 
the word brought" is used and we are 
told that in the present case the complain- 
ant walked tothe dispensary by himself, 
But il would be unreasonable to suggest 
that the rule only applies in the case of 
a man whois not well enough to walk to 
the dispensary. Having regard to the 
obvious purpose of the ruie we think that 
the word ‘brought’ should not be unduiy 
stressed and that it does not really mean 
anything other than “is admitted’. In the 
present case tuen Ur. Marathe in view of 
this rule was bound to comply with the 
pbub-inspecsor’s request to describe the 
nature of the injuries and in furnishing 
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the certificate he was quite clearly doing 
his daty. Even if there were the slightest 
doubt onthe point, which I think there is 
not, itcannot be disputed that at any 
ratehe purported to do his duty. That 
is sufficient to bring the case .within the 
language of the section. Furthermore the 
duty which he was doing was his duty as 
a servant of the Crown. For the reasons 
` which I have already given, he did not cease 
to bea servant ofthe Crown by reason 
of the fact that in accordance with the rules 
of the Government Department to which he 
belonged he was in charge of this grant-in- 
aid dispensary. 

Mr. Joshi laid some stress on the words 
‘affairs of a Province” in s. 270 and argued 
that Dr. Marathe in this case was not engag- 
ed inthe affairs of a Province but merely 
in the affairs connected with the Local 
Self-Government. He suggests that the 
affairs of a Province ins. 270 mean only 
the affairs of the Executive Government. - I 
can see no justification for this view. 
Local Self-Government within the Provinces 
is obviously a branch of Provincial affairs, 
and Crown servants whose services are 
lent to local bodies can quite properly be 
said to be employed in connection with 
the affairs of the Province, as opposed to 
the affairs of the Central Government. We 
are of opinion that tbe Sessions Judge was 
wrong in holding that s. 270 does not apply 
here. Asit does apply, the proceedings 
which have been taken against Dr. Marathe 
cannot- be allowed to continue. We, 
therefore, set aside the Sessions Judge's 
order. directing further inquiry and order 
that the complaint be dismissed. 

8. . Order set aside. 


MADRAS HIGH COURT 
Second Civil Appeal No. 556 of 1933 
April 19, 1937 
VENKATARAMANA Rao, J. 
T, SIVASANKARAM PILLAI— APPELLANT 


versus 

AGALI NARAYANA RAO—RESPONDENT 

Evidence Act (I of 1872), es. 62, Espl. 2, 124— 
Whole document with signature must have been 
made with one uniform process to bring it under 
s. 62, Expl. 2—Document privileged under s. 124— 
Copy made by uniform process—Copy and original 
signed at different times—Copy is not original and 
is inadmissible. 

To bring a document within the meaning of s. 62, 
Expl. 2, Evidence Act, the whole document with the 
signature must have been made by one uniform 
process. Where a document is entitled to privilege 
under s. 124, acopy of the document though made 
by one uniform process namely by typing on type 


T. SIVASANKARAM PILLAI V. AGALI NARAYANA RAO (MADR.) 


17710 
machine but signed subsequent to the signing of 
the original is merely acopy of the document and 
not the original document and is inadmissible in 
evidence, to prove contents of original, the original 
being a privileged document under s. 124. 

S. C. A. against the decree of the 
District Court, Anantapur, in A. S. No. 102 
of 1932, 

Mr. S. Ranganadha Iyer, for the Appel- 
lant. 

Mr. U.S. Narasimhachar, for the Respon- 
dent. 


Judgment.—tThis second appeal arises 
out of a suit instituted by the plaintiff for 
damages for an. alleged libel in the letter 
dated February 4, 1929, addressed by 
the defendant as President of the Taluk 
Board, Penukonda, to the Secretary to 


Government, Local Self-Government Depart- 


ment, Madras. On a summons to produce 
the said letter, the Government sent it in 
a sealed cover and pleaded privilege under 
s. 124, Evidence Act. Both the Courts 
upheld the privilege. The plaintiff then 
sought to let in evidence of the contents 
of the letter by fling Ex. A, which purports 
to be a copy of the said letter containing 
the initials of the defendant. This docu- 
ment was produced from the office of the 
Taluk Board on a summons for production 
in a criminal case and it was sought to 
be made use of for the purpose of this 
case by the plaintiff. Both the lower 
Courts took the view that as the original 
could not be admitted in evidence on the 
ground of privilege, no secondary evidence 
of its contenis could be given and there- 
fore declined to rely on Ex.A and dismissed 
the suit as there was no evidence before the: 
Court of the alleged Jibel. j 


Mr. Ranganadha Iyer on behalf of the 
plaintiff does not dispute the proposition 
that where the original of a document - 
could not be admitted in evidence on the 
ground of privilege,no secondary evidence 
of its conterts can be given; but he 
argues that Ex. A itself is the original as 
it contains the initials of the defendant. 
For this purpose he relies on s. 62, Evi- 
dence Act. Section 62, Expl, 2 of that Act 
runs thus: 

“Where a number of documents are all made by 
one uniform process as in the case of printing, 
lithography or “photography, each is primary evi- 
dence of the contents of the rest, but where they 
are copies of a common original, they are not primary 
evidence of the contents of the original.” 

The contenticn is that Ex. A and the 
letter sent to the Government were all 
made by one uniform proces% namely by 
typing on a type machine, and as it con- 
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tains the initials of the President, Ex. A 
itself is also the original. It seems to me 
that this contention proceeds on a mis- 
‘ apprehension of the.said Explanation It 
is no doubt true that the contenta of both 
the letter addressed to the Government 
and Ex. A were made by one uniform pro- 
‘cess, namely typing, but without the 
signature of the President they cannot 
constitute a letter and therefore a docu- 
ment within the meaning of the said 
Explanation. It is after the contents of 
_ the letter had been typed that the defen- 
dant signed the document which was 
addressed to the Government and then 
initialled Ex. & which was kept in the 
Taluk Board Office. ‘Therefore the signa- 
ture on the document addressed to the 
Government and the initials on Hx A 
could not be said to have been made by 
‘one uniform process. The whole document 
with the signature must have been made 
by one uniform process within the mean- 
ing of the Explanation which is not the 
case here. The document that was sent 
to the Government must be treated as the 
original as it constitutes the communica- 
tion between the parties, that is, the 
defendant and the Government and it is 
clear from the plaint that what is com- 
plained of is the communication contained 
in that letter. I must, therefore, overrule 
the contention of Mr, Ranganadha Iyer. 

I fail to see why the plaintiff has 
involved himself in this litigation, as on a 
‘reading of the entire letter it seems to me 
there is nothing libellous agsinst him. It 
is unnecessary to give a decision on this 
matter in the view I have taken of the 
admissibility of Ex. A. In the result, the 
second appeal fails and is dismissed with 
costs. Leave refused. i 


ND. Appeal dismissed: 


BOMBAY HIGH COURT 
First Oivil Appeal No. 343 of 1932 
November 10, 1937 
RANGNEKAR anp N. J. WADIA, JJ. 
SHRIPAD RAMCHANDRA BHIDE 
AND OTHRRS-—PLAINTiFFS—APPELLANTS 
versus. , 
TULJARAMRAO NARAYANRAO 
- NIMBALKAR—DEFSNDANT— RESPONDENT 
+ Bombay Land: Revenue Code (ActV of 1879), 
a. 217—Section, if applies to case of watan land 
governed by 8. 5, Watan Act (IIL of 1874)—Per- 
manent lease by watandar in contravention of a. 5, 
Watan Act—Tenant under such lease, if acquires 
occupancy rights by introduction of survey settlement 


1771—75 & 76 
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in village—Section as amended in 1913, tf. retros” 
pective—Interpretation of Statutes—Spectal an 

general statute enacted subsequently—Confiict be- 
tween — Which prevails. 5 

Section 217, Bombay Land Revenue Code of 1879, 
does not apply in the case of watan lands governed 
by s 5, Watan Act (II of 1871),. Where a watandar 
alienates his land by giving a permanent lease in 
contravention of s. 5, Watan Act, the tenant under 
such a leage does not acquire any occupancy rights 
under s. 217, Land Revenue Code, by reason of the 
introduction of the ae settlement in 1898, into 
the village. [p. 593, col. 2. 

Section aif Bombay Land Revenue Code, a8 
amended in 1918, is retrospective in its effect. 
Nalaji v. Nagindas (1), Suryajirao v. Sidhanath 
(3), Kondi v. Vithalrao (4) and Krishnarao Anand- 
rao v. Secretary of State (5), relied on. 3 

When there is a conflict betiveen a special 
statute dealing witha special kind of property and 
a general statute enacted subsequently and desling 
with all kinds of property, it is by the former that 
the rights of the parties must be governed with 
regard tothe special kind of property. Barker v. 
Edger (2), relied on. [p. 594, col. 2.] g 


F. C. A. from the decision of the First 
Glass, Sub- Judge, Belgaum, in Civil Suit 
No. 344 of 1929. 

Messrs. G. N. Thakor and S. Y. Abhyan- 
ker, for the Appellants. 

Mr. T. N. Walavalkar, 
No. 1. 

Messrs, A. G. Desai, H. B. Gumaste and 
B. D. Belvi, for Respondent No. 1. 


Rangnekar, J.—The questions which 
arise in the appeal are, first, whether the 
village of Nagaral is a watan village of 
which the defendant is a watandar, and 
whether as such watandar, he is a grantes 
of the soil of the village. The second ques- 
tion is, whether the plaintiffs have acquired 
any occupancy rights under s. 217, Land 
Revenue Code by reason of the introduction 
of the survey settlement in 1898 into the 
village. It is clear from the evidence that 
several villages including the village of 
Nagaral were granted in inam to the defend- 
ant’s family long before the beginning of 
the Peshwa Rule; and itis equally clear 
from the evidence that in the village of 
Nagaral itself there were twenty-one lands 
known as chavarat which had been granted 
asa watan to the family of the defendant 
even before the grant of the village itself. 
The question then is whether the learned 
Judge was right in holding that the defend- 
ant had established that he was the watan- 


for Appellant 


-dar of the village and that he was the 


grantee of the soil in the village. The learn- 
ed Judge has every exhaustively dealt with 


‘the evidence led on behalf of the defende 


ant on this question and as we are in 
agreement with the conclusion reached by 
him, I do not propose to refer to the evi- 
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dence in detail. - The next question is whe- 
ther the plaintifis have become “occupants” 
of the lands in their possession by reason 
of the introduction of the survey settlement 
in 1898 under s. 217, Bombay Land Reve- 
nue Code of 1879. Section 217, Bombay Land 
Revenue Code, as it stood prior to the 
amendment in 1913, wasin these terms : 
. “When a survey settlement has been introduced 
under the provisions of the last section or of any 
law for the time being in force, into an alienated 
village, the holders of alllands to which such set- 
‘tlement extends shall have the same rights and be 
affzcted by the same responsibilities in respect of the 
lauds in their occupation as occupants in unalienated 
villages have, or are affected by, under the provi- 
sions of this Act, and all the provisions of this Act 
relating occupants and registered occupants shall 
.be applicable, so far as may be, to them, 

` “Holder” was defined ins.3 (11) of the 
Code before the amendment as follows : 

‘Holder’ or ‘landholder’ signifies the person in 
whom a right to hold land is vested, whether solely 
on his own account, or wholly or partly in trust for 
another pereon,or for a classof persons, or for the 
public. It includesa mortgagee vested with a right 
to possession.” . 

‘Occupant’ was defined ins. 3 (16) of the 
Code betorethe amendment as follows : 

‘Occupant’ signifies aholder of unslienated land 
or: where there are more holders than one, the 
holder having the highest right in respect of any 
such land.” - 


In 1913 the Code was amended and the 

only amendment made in so far ass. 217 
is concerned was by removing the word 
‘occupants’ in that section and substituting 
for it the words “holders of land.” The 
amended section is in these terms : 
_ “When, a survey settlement has been introduced 
under the provisions of the last section or of any 
law for the time being in force, into an alienated 
_village, the holders of all lands to which such settle- 
ment extends shall have the same. rights and be 
‘affected by the same responsibilities in respect of 
‘the lands in’ their- occupation as holders of land 
in unalienated villages have, or are affected by, 
under the provisions of this Act, and all the provi- 
sions of this Act relating to holders of land in an- 
alienated villages shall be applicable, so far as may 
be, to them." A 

There was also alteration in the defini. 
tions of the two terms “holder” and ““occu- 
punt’, and they are as follows : 

“3(11) ‘to hold land,’ or to be a ‘landholder’ or 
‘holder’ of land means to be lawfully in possession 
of land; whether such possession. is actual or not. 

3 (16) ‘Occupant’ means a holder in actual posses- 
sion of unalienated land, other than a tenant: pro- 
vided that where the holder in actual possession 
is a tenant, the landlord orsuperior landlord, as 
the case may be, shall be deemed to be occu- 
pant.” oe 

So that it is clear by the amendment that 
atenant is not an occupant. Now Mr. 
Thakor says that as the survey settlement 
was introduced in 1898, the rights of 
the parties must be governed by s. 217, as 
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it stood then, and he says that his clients’ 
are not bound by the amendment‘of 1913, 
the argument being that certain rights had 
vested in them under s. 217, that is, in 
other words, they had become “occupants” 
with fixity of tenure and fixity as to the 
payment of assessment when the survey 
settlement was intreduced in the village, 
and these rights could not be taken away 
by the amendment of 1913 by which of 
course a “holder” would still remain a “hold- 
er” within the meaning of the Bombay 
Land Revenue Code. In other words his 
argument is that the section has no retros- 
Pective effect; secondly, he says that assum- 
ing that the section as amended in 1913, 
applies, even 80, as has been held in Nalaji 
v. Nagindas (1), the introduction of the 
survey settlement has not unders. 217, 
the effect of altering the contractual obli- 
gations between the parties and that the 
documents executed and orders passed by 
the defendant's father conferred upon the 
plaintiffs and their ancestors occupancy 
Tights; and that being so, those rights 
could not be disturbed. He further says 
that the defendant is not entitled to recover 
possession of the property and the Plaintiffs 
are entitled to the declaration sought -for. 
On the other hand, it is argued by Mr 
Desai on behalf of the respondent that 
8.217, does not apply to property which 
is watan property within the meaning of 
the Bombay Hereditary Offices Act. If 
s. 217 does not apply, then. the question 
as to whether the amendment of 1913 to 
5. 217, has retrospective effect or not need 
not be considered. . Now. it isa clear prin- 


‘siple of law that when there is a conflict 


between 4 special statute dealing with a 
special kind of property and a general 
Statute enacted subsequently and dealing 
with all kinds of property, it is by the for- 
mer that the rights of the parties must be 
governed with regdrd to the special kind of 
property. The principle is well expressed 
by Lord Hobhouse in Barker v. Edger (2), 
at p. 754* andthe same principle is laid 
down by Maxwell in his well known treatise, 
Interpretation of Statutes, Edn. 7, at p. 153, 
in these words: 

“A general later law does not abrogate an earlier 
special one by mere implication. Generalia speci- 
alibus non deroggnt, or in other words, ‘where gene- 
ral words in a later Act are capable of reason- 
able and sensible application without ex- 
tending them to subjects specially dealt with’ by 


(1) 35 Bom. L R 150; 149 Ind. Oas. 293; A I R 1933 

Bom. 168; 6 k B 361." i 
(2) (1898) A O 748; 67 LJ PO 115; 79 L T 151. 
“Page of (1898) A. O.—[Ed.] 
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earlier legislation...that earlier and “special legiala- 
tion is not to be held indirectly repealed, altered or 
derogated from merely by force of such general 
words, without any indication of a particular inten- 
tion to doso.” In such cases itis presumed to have 
only general cases in view, and not particular cases 
which have been already otherwise provided for by 
the special Act, or, what is the same thing, by a 
local custom. Having already given its attention 
to the particular subject and provided for it, the 
Legislature is reasonably presumed not to intend to 
alter that special provision by a subsequent gene- 
ral enactment unless thatintention be manifested in 
explicit language, or there be something which 
shows that the attention of the Legislature had been 
turned to the special Act and that the general one 
was intended to embrace the special cases provided 
for by the previous one...” 

_ The question, therefore, is, whether there 
18 a conflict between the Watan Act and 
the Land Revenue Code. The Watan Act 
was enacted by the Legislature in 1874 
and the Bombay Land Revenue Code in 
1879. The latter deals with every kind of 
property, the former only with regard to 
special kind of property known as the watan. 
The Preamble to the Watan Act isin these 
terms: “Whereas itis expedient to declare 
and amend the law relating to hereditary 
offices ; it is hereby enacted as follows: 
The Preamable to the Bombay Land Reve- 
nue Code is as follows : 

‘Whereas it isexpedientto consolidate and amend 
the law relating to Revenue Officers, and to the 
assessment and recovery of Land Revenue, and to 
peci eee irae! with the Land Revenue 

nistration (in the Presidency of Bombay) ; it i 
hereby enacted as follows :” 7 ip 

The only question, therefore, is whether 
there woald be a conflict between the two 
statutes, if the effect of s. 217, Bombay 
Land Revenue Oode is as Mr. Thakor says. 
Now under the old s. 217, after a survey 
settlement is introduced into an alienated 
village, the holdersof ali lands are in the 
same position as occupants in unalienated 
villages under the Bombay Land Revenue 
Code. The rights of an occupant in an 
unalienated village are laid down in ss. 68 
and 73. Section 68, so far as material, 
provides : 

, An occupant is entitled to the use and occupa- 
tion of his land for the period, if any, to which 
his tenure is limited, or if the period is unlimited, 
or & survey settlement has been extended to the 
land in perpetuity conditionally on the payment of 
the amounts due on account of the land revenue for 
the same, according to the Provisions of this Act, 
or of any rules made under this Act, or of any other 
law, for the time being in force, and on the fulfil- 
ment of any other terms or conditions lawfully annex- 
ed to his tenure,” 

Section 73, provides : 

“An occupancy shall, subject to the provisions con- 
tained in s. 56, and to any any conditions lawfully 
annexed to the tenure, and save as otherwise pres- 
cribed by law, be deemed an heritable and trans- 
ferable property." 
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So that the position shortly is that an 
occupant cannot be turned out of the lands 
he holds so long as he is willing to pay the 
amount due on account of the land reve- 
nue, and his holding is, subject to any cone 
ditions lawfully annexed to his tenure, 
heritable and transferable property. 

Under s. 217, as amended by the Act 
of 1913, the position is that when a survey 
settlement is introduced in an alienated 
village, the holders of land therein, if they 
are tenants, will remain mere tenants liable 
to their tenancy being terminated in the 
manner provided by the Code, and they do 
not become occupants. Further, the holders, 
if tenants, will not be raised to the status 
of occupants having aright to apply to the 
inamdar nothing more than the survey 
assessment. In the former case there is fixity 
of tenure and liability to pay a fixed amount 
by way of assessment ; in the latter, this is 
wanting. If, therefore, a watandar transfers 
property, say by way of a permanent lease 
and if the old section applied, then his 
successor cannot challenge the alienation 
and will be bound by it even on the death 
of his predecessor. But this clearly is con- 
trary to the principle laid down in s. 5 
of the Bombay Hereditary Offices Act. 
That section says : 

“Without the sanction of Government it shall not 
be competent—(a) to a watandar to mortgage, charge, 
alienate or lease, for a period beyond the term of 
his natural life, any watan, or any part thereof, or 
interest therein, to orfor the benefit of any person 
who is not a watandar of the same watan ..” 

Under that section, therefore, an aliena- 
tion—and a permanent lease would be such 
an alienation—made by a watandar in con- 
travention of s. 5 is’ not binding on the 
successor ¿f the alienating watandar, If 
therefore the old s.217 applies to watan 
property, then the alienation will be bind- 
ing on the successor, and it is clear that 
the object with which s. 5, Hereditary 
Offices Act, was enacted will be frustrated. 
It is wellknown that this section was 
enacted in order to ensure that the propert 
which is attached to a watan or whic 
formed part of a watan would be forth- 
coming for the purpose of the services 
attached to the office and that really is the 
object of s. 5. Whether services have ceased 
to be demanded or not, the law is that it 
is not competent toa watandar to alienate 
property beyond his lifetime. It seems to 
me therefore that a conflict will arise, and 
upon the general principle of law to which 
I have above referred, s. 217, Bombay Land 
Revenue Code must be left out of consider- 
ation in the case of watan property. The 
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result of accepting Mr. Thakor’s argument 
would be that ib would be competent toa 
watundar to transfer watan property from 
time to time and that property will go out 
of the watan family, and all that the watan- 
dar then may do to make his alienation 
binding on his successor would be to agree 
to a survey settlment being introduced. 
The result would be that the transferees 
would continue in possession so long as they 
pay revenue agreed upon notwithstanding 
the fact that the transferor is dead and is 
succeeded by his heir. I do not think that 
this result was intended or contemplated 
by the Legislature. There is not a single 
case forthcoming in support of this con- 
tention. All the cases referred to are cases 
of mere inams which were not watan. The 
whole object of s. 217 is to ensure that the 
possession of a holder willnot be disturbed 
so long as he is willing to.carry out his 
contract with the inamdar. It is difficult 
to see how merely because he is willing to 
carry out bis contract, that he could in 
spite of the prohibition under s. 5 be allowed 
to override the rights which the Watan 
Act gives to the successor of the inamdar 
by whose act the property came to be in the 
possession of the holder. 

l think, therefore, the argument advanced 
by Mr. Deasi that s. 217 could not have 
been intended to apply to watan property 
seems to be well-founded. But assuming 
that the argument is not correct, even then 
having regard to the words in the conclud- 
ing part of the section, it is clear that it is 
not in every case that all the rights which 
an occupant has in an unalienated village 
which as a matter of course will be conferred 
upon a holder in an alienated village, 
Section 217 does provide that the holder 
shall have the same rights and be affected 
by the same responsibilities in respect of 
the lands in their occupation as holders of 
land in unalienated villages have, or are 
affected by under the provisions of this 
Act, and all the provisions of this Act 
relating to holders of land in unalienated 
villages shall be applicable ‘‘so far as may 
be” tothem. So that in such cases- the 

- alienation is good during the lifetime of the 
alienor, and the result of the introduction 
of the survey settlement would be to make 
the alienee an occupant but only during the 
lifetime of the alienor. But it is difficult to 
see how after the death of the alienor his 
successor is bound, Mr. Thakor next 
argues that even after the introduction of 
the survey settlement,. the parties would be 
bound by contractual obligations subsist- 
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ing between them. That no doubt is 
correct. It has been repeatedly held by 
this Court that the effect of s. 217 of the 
Code is to render the occupants in alienated 
villages subject to a settlement like the 
occupants in unalinated village, Lut that 
the section does not take away any pre- 
existing legal rights between the parties. 
Where therefore there are previous con- 
tractual rights between the inamdar and 
the holders under him regarding the pay- 
ment of the land revenue, these rights are 
not taken away even after the introduction 
of the survey settlement into the inam 
village. But I am unable to hold on the 
evidence that as the result of the alien- 
ations in favour of the plaintiffs and their 
ancestors, the latter obtained any occupan- 
cy rights. The alienations were nothing 
more than permanent leases of watan lands 
transferred subject to payment of assess- 
ment only, in spite of the fact that the lands 
were described sometimes as sheri and 
sometimes as rayatava and in spite of the 
fact that khatas of the transferees were 
opened. They remained what they were, 
merely permanent tenants. 


This brings me now to the only remain- 
ing point, that is as regards the effect to be 
given to the amendment of 1913. There 
are four cases of this Court in which-it has 
been assumed that s. 217 after the amend- 
ment of 1913 would apply to cases where 
the survey settlement has been introduced 
long before 1913. In other words the rights 
of the parties must be regulated by the 
section as it stood at the time the suit is 
brought. These are Suryajirao v. Sidha- 
nath (3), Kondi v. Vithalrao (4), Nalajt 
v. Nagindas (1) and Krishnarao Anandrao 
v. Secretary of State (5). In all these cases 
it is clear from the facts that the survey 
settlement was introduced in the respective 
villages long before 1913 and yet it was held 
that the amended s.217 would apply and 
would govern the rights of the parties. But 
it is said that the question which is specifi- 
cally raised before us was not raised in. that 
form in any of these cases, and that appears 
to be correct with regard to the first three 
ofthese cases. But the position is quite 
differentin the last case, Krishnarao Anand- 
rao v. Secretary of State (5). It was argued 
in that case on behalf of Government that 


(3) 27 Bom, L R 645; 89 Ind, Oss. 65; A IR 1925 
Bom, 435. 

(4) 28 Bom, L R424; 94 Ind. Oas. 662; 50 B 155; 
AIR 1946 Bom. 257. 

(5) 37 Bom LR 349; 159 Ind. Oas? 518 A IR 
1935 Bom, 265; 59 B 479; 8 R B212. ` 
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Government acquired certain rights in 
1904 under the Code as it then existed, and 
that to construe the amendment in the Act 
retrospectively so as to take away vested 
rights would be to offend against well settl- 
ed canons of construction. Dealing with 
that contention the learned Chief Justice 
observed as follows (p. 353*) : 

“In threecases in this Court on which Mr. Kane 
relies, Suryajirao v. Sidhanath (3), Kondi v. Vithalrao 
(2) and Nalaji v. Nagindas (|), this Court seems to 
have assumed that the rights of the parties in a case of 
this sort have to be governed by gs. 217 in its amended 
form, and I think that view is correct. The plaintiff 
alleges and proves that the tenants of the land held 
as tenants-at-will, and to answer that case Govern= 
ment have to assert that the tenants acquired some 
other right. Todo that they must rely on s. 217 of 
the Bombay Land Revenue Code, and prima facie, 
they must rely on that section as it existed on the 
date when the suit was started. In order to succeed, 
they would have to rely on the Code as it formerly 
existed, and allege that when the Code was amended, 
their existing rights were maintained. I cansee not- 
hing in the Codeto support that contention. I think 
therefore that even apartfrom the proviso to s 68, 
they must also fail on the ground that their rights are 
governed by s. 217 in its present form.” 


nese cbservations in my opinion seem 
to dispose of the argument now advanced 
on behalf of the appellants, and this deci- 
sion is binding on us. But apart from that 
it seems tobe difficult to hold that by the 
amendment of 1913, the rights of the sub- 
jects or persons concerned were saved 
when the amendment was made. There is 
nothing in the Amending Act to suggest 
that the holders of lands in villages in 
which survey settlement was introduced 
before 1913 would remain occupants not- 
withstanding the amendment made in 1918. 
Government admittedly have the right to 
regulate relations between the holders of 
lands in alienated villages as in unalienated 
villages. If by their Legislation at one time 
they conferred certain rights on the holders 
they cannot be precluded from taking 
away those rights by later enactment. 
Government were fully aware when the 
Amending Act of 1913 was passed that 
survey settlements had been introduced 
between 1879 and 1913 in many villages. 
If they had intended that the position of 
those who were affected by this survey 
settlement prior to 1813 would continue to 


be unaffected by the proposed amendment,: 


it is-guite clear that they would Lave said 
so. ‘he amendment does nt say that it 
shculd apply cnly to villages settled after 
1913 nor does it save any tights acquired 
prior to 1913. That being £o, 1 have no 
difficulty in hclding thats. 217 must be Łeld 


to have retrospective effect. In my opinion 
*Page of 37 Bom. L. R.—[Md | 
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therefore the conclusion arrived at by the 
learned Judge that the plaintiffs had not 
acquired any rights of occupancy is correct. 
In this view the appeal fails and must be 
dismissed with costs. 

N. J. Wadia, J.—The principal point for 
consideration in this appeal is as to the 
nature and extent of the inam granted to 
the defendant's ancester. The plaintiffs 


admit thatthe village of Negaral in which 


the suit lands are situate is an inam village 
of the defendant. They contend, however, 
that only 21 chavarat lands which are 
mentioned in Ex. 81 are watan inam and 
that the rest of the village is not watan, 
With regard to the chavarat lands they 
admit that the grant to the defendant 
inamdar is a grant of the soil, but accord- 
ing to them the grant with regard to the 
rest of the village is a grant merely of the 
royal share of the revenue and not of the 
soil. (After discussing evidence bearing on 
the question, the judgment proceeded). 
The conclusion arrived at by the learned 
Subordinate Judge that the suit lands were 
the service watan lands of the Desai and 
that the grant to him was a grant of the 
soil is, therefore; in my opinion, borne out 
by the documentary evidence before us. 
Under s. 5. Watan Act, such lands are 
inatienable without the sanction of Govern- 
ment beyond the lifetime of the watandar 
and the defendant would be entitled to 
recover possession of the lands alienated 
by his father. The next contention of 
the plaintiffs is that by reason of the 
introduction of the survey settlement into 
the village in 1893 they have acquired 
the rights of “occupants.” The learned 
Subordinate Judge has dealt with the 
details of the grant of each land to each 
of the plaintiffs. For the purposes of this 
appeal, it isnot necessary to refer to these 
grants separately. They were all made 
by the defendant's father at dates between 
1892 and 1910 to the plaintifs or their 
predecessors-in-title. They purport to grant 
the lands hereditarily and in perpetuity 
on payment of assessment, The inamdar 
agreed that neither he nor his descendants 
would have any right to resume the lands 
or to increase the rents about the assess- 
ment. Tne learned Subordinate Judge has 
held that the position of the plaintiffs with 
regard to the lands was that of tenants and 
that the introduction of survey settlement 
into the village in 18938 would not have the 
effect of converting the’plaintiffs into “occu- 
pants” as defined in the Land Revenue 
Code. 
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The contention of the plaintiffs that their 
case would be governed by s. 217 of the 
Bombay Land Revenue Code as it stood 
before the amendment of 1913 is no longer 
tenable in view of the decision of this Court 
in Krishnarao Anandrao v. Secretary of 
State (5). That decisicn to which I was a 
party, held following three earlier decisions 
of this Court in Suryajirao v. Sidhanath (3); 
Kondi v. Vithalrao (4), and Nalaji v. 
Nagindas (1), that s. 217 of the Land Revenue 
Uode as amended in 1913 had retrospective 
effect. It was argued that the position of the 
plaintiffs with regard to tke lands was not 
that of mere tenants and that the grant to 
them by the defendant’s father was one 
of permanent tenancy rights. Such a grant 
would clearly be an alienation probibited 
by 8. 5, Watan Act and would not be good 
beyond the lifetime of the watandar making 
the grant. It was argued that even if 
the amended section were made applic- 
able, the plaintiffs would become “occupants” 
on the introduction of the survey settlement, 
Section 217, Land Revenue Code, cannot, 
in my opinion, override the clear provisions 
of s. 5, Watan Act. If s. 217 were held 
applicable to watan lands to which a survey 
settlement had been applied, it would have 
the effect of recognizing alienations of 
watan lands which were forbidden by s. 5, 
Watan Act. The Watan Act (the Bombay 
Hereditary Offices Act III of 1874) was passed 
before the Bombay Land Revenue Code of 
1879. Where there is a conflict between 
the provisions of the two Acts, the provisions 
of the special Act must prevail against 
those of the later Act which is a general 
one, cn the well-recognized maxim generalia 
specialibus non derogant. In my opinion, 
therefore, s. 217 would not apply. in the case 
ol watan lands governed by s. 5, Watan 
Act. . It is to be noted that s. 217 itself 
provides that the provisions relating to 
holders of lande in unalienated villages 
shall be applicable to holders of lands in 
alienated villages 10 which survey settle- 
ment has been applied “so far as may be.” 
The provisions clearly could not be applied 
to lands governed by the Watan Act which 
under that Act are inalienable beyond the 
life-time of the holder of the watan 
without the sanction of Government. The 
plaintiffs, therefore, cannot acquire “occu- 
Ppancy” rights under s. 217, Bombay Land 
.Revenue Ccde. With regard to the indivi- 
dual grants to each- of the plaintifis, there 
„ig no reliable evidence to show that Survey 
Nos. 4 and 5 were kadim inam lands as 
contended by the appellants. I agree, there- 
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fore, that the appeal should be dismissed 


with costs. l 
8. Appeal dismissed. 


MADRAS HIGH COURT 
Criminal Revision No. 516 and Petition 
484 of 1937 
March 17, 1938 
LAKSHMANA Rao, J. 

In re PEDDA RAMAMUNI REDI AND 

oTHERS—PRTITIONERS 

Criminal Procedure Code (Act V of 1898), se, 530, 
350, Proviso (b:—Non-compliance with request that a 
witness should be re-summoned and re-heard—W he~ 
ther vitiates trial. 

Non-compliance with the demand that a witness 
should be re-summoned and re-heard is not an ir- 
regularity which vitiates the trial: and where all 
the witnesses were further cross-examined before the 
Magistrate who decided the case, the accused 
cunnot be said to have been prejudiced by the 
refusal to re-summon and re-hear the witnesses, and 
the conviction cannot be set aside on this ground. 

Cr. R and. P. to revise judgment of the 
Court of Session, Kurnool Division, in 
C. A. No. 13 of 1937. 

Mr. P. Basireddi, for the Petitioners. 

The Public Prosecutor, for the Crown. 

Order.—The Joint Magistrate reports 
that the petitioners demanded that the wite 
nesses should be re summcne: and re-heard, 
but non compliance with the demand is not- 
an irregularity which vitiates the trial: 
vide s. 530, Criminal Procedure Code, and 
all the witnesses were further cross-exemin- 
ed before the Magistrate who decided the 
case. The petitioner cannot, therefore, be 
said to have been prejudiced by the refusal 
ofthe Joint Magistrate to re-summon and 
re-hear the witnesses, and the conviction 
cannot be set aside on this ground : vide 
Proviso (b) to s. 350, Criminal Procedure 
Code. No other ground was urged against 
the conviction nor is there any ground for 
interference with it in revision. But the 
occurrence took place in 1935 and the trial 
was protracted. The hurt caused was 
trivial and it is unnecessary to send the 
petitioners back to jail. The substantive 
sentence of imprisonment is, therefore, re- 
duced to the period already undergone and 
otherwise this petition is dismissed. 

N.-8. Sentence reduced. 

LJ 
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. RANGOON HIGH COURT 
Special Second Appeal No. 48 of 1937 
July 20, 1937 
Mossy, J. 
R. M. V. R. ALAGAMMAT AOHI— 
i APPRLLANT 
” Versus 
P, L. P. R. P. R. Fiem AND OTSgES— 
RESPONDENTS 

Landlord and tenant—Estoppel—Tenant, if can 
deny landlord's title, by showing that lease was execut- 
ediin ignorance—Evidence Act (I of 1872), a. 116. 

‘A’ tenant isnot estopped merely because by the 
tenancy he acknowledges the title of his landlord, 
and a tenant may always explain and thereby 
render inconclusive acts done through mistake or 
misapprehension. A tenant can deny his lessor's 
title if it is shown that he executed the lease in 
ignorance. Banee Madhub v. Thakoor Doss (l), 
Doe d Plevin v. Brown (2) and Venkata Chetty v. 
: Atyanna Gounden (35, relied on, 

pP. 8. A. against the decree of the 
District Court, Tharrawady, in O. A. No. 20 
of 1936. 
Mr. P. K, Basu, for the Appellant, 
Mr. E. Hay, for Respondent No. 1. 


‘Judgment —This appeal must clearly 
be allowed. The plaintiff, P. L. P. R. P. R. 
Ohettyar, sued the defendant-appellant, 
R. M. V. R, A. A. Ohettyar, for possession of 
plot No. 226, 5.96 acres in extent. part of the 
plaintiff's holding No. 10 of which the plain- 
tiff said his tenants had been dispossessed 
in 1935. The defendant is the owner of 
holding No. 64, immediately on the north 
of this plot, and of another holding on the 
south-east of it. Holding No. 10 is alto- 
gether 12°79 acres in extent. The plaintiff 
bought this holding together with some 
90 other acres, all of which had been 
previously mortgaged to him in September 
1929 (vide Ex. B), from Daw Se, her son, Ko 
Po Kye, and her daughter: the rents due 
under the current leases were included in 


the sale. Holding No. 10 for that year had > 


been leased to Maung Mya Thin and three. 
Daw Se's husband, Ko Tun, bought this 
and other lands from Daw Hta, her deceased 
husband, Po Min, and Mya Thin, her son 
(vide Ex. C), in 1917. Daw Se had leased 
this holding, No. 10 in 923 (vide Ex. B), 
to Ma Hta, Mya Thin and two others. 
Ma Hta and Mya Thin were the original 
owners not only of this holding No. 10, 
but also of holding No. 64 belenging to the 
defendant, which, with other holdings, they 
transferred outright (vide Ex. 1) in 1934 
to the defendant. 

The trial Court found that the plaintiff 
had not proved that he was in possession 
of the land in dispute, but that, on the 


contrary, the defendants had proved that‘ 
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they and their predecessors-in-title had 
been in adverse possession of it for over 
twelve years. The lower Appellate Court 
seems to have held that the mere fast that 
the plaintiff and his predecessors-in-title 
had paid revenue on the land was in itself 
sufficient to confer title (in spite of the 
provisions of s. 7, read with s. 3, Land 
Revenue Act), and it was also held on the 
ground of estoppel which was raised for 
the first time only on appeal, that the 
defendant was estopped from denying the 
plaintiff's title by virtue of the two leases 
for the years 1923 and 1929 to Ma Hta and 
Mya Thin. There was not a shred of evi- 
dence adduced for the plaintiff to prove 
that he had ever been in possession of the 
disputed plot: he did not even cite his 
tenants to show dispossession. The only 
oral evidence in his favour, if it can be 
called so, was the statement of the Re- 
venue Surveyor Maung Saw Hlaing (P. W. 
No. 2) that this plot, like plot No. 1796 (also 
belong to holdinging No. 10), south-west of 
it, must have been jungle in 1917-18, when 
the land was surveyed. This Revenue 
Surveyor was not posted to this jurisdiction 
until 1922 or so, and what he said was- 
merely hearsay. It is admitted that the 
other plot, No. 1796, was only brought 
under cultivation seven or eight years ago. 
The defendants, on the other hand 
produced a great deal of evidence which, I 
think, is conclusive, and commended itself 
to the trial Court, to show that Ma Uta and ` 
her husband had acquired the plot in 
question some twenty years ago, and that 
it had alwoys been- cultivated as part of 
holding No. 64, that is to say; as part of 
the holding which .Ma MHta sold to the 
defendant Ohettyar, and as part of the 
holding ‘which Ma Hita sold to Daw Se,’ and 
which Daw Se later sold to the plaintiff 
Chettyar. Ineed hardly refer to the evi- 
dence: of Ma Hita and her son, Maung Mya 
Thin (D. Ws. Nos. 1 and 2), and that of Thin 
Gyan and Po Nyan (D. Ws. Nos. 4 and 5), 
to this effect. Whether Ma Hta and her 
son were absolutely distinterested witnesses 
would depend on whether they sold their 
land to the defendant Oħettyar by metes 
and bounds or not. They probably merely 
sold their revenue paying holdings, and 
were not concerned in the case. The 
other witnesses for the defence would seem 
to be disinterested. Daw Se and her son, 
Po Kye, bad not been to the land, and 
apparently know nothing about the matter, 
As regards estoppel, there could clearly 
be no question of estoppel by a tenant (see 
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s..116, Evidence Act) at all. There was 
nothing whatever to show that Daw Se 
and her son, when they took a lease “of 
holding No. 10", 12°79 acres, knew that they 
were thereby purporting to take a lease of 
the disputed plot in question, which they 
now claim.they were working in their own 
right as part of their holding, No. 64. A 
tenant is not estopped merely because by 
the tenancy he.acknowledges the title of 
-his landlord, and a tenant may always 
explain and thereby render inconclusive 
acts done through mistake or misappre- 
hension. Banee Madhub v. Thakoor Doss 
(1), and Ded Plevin v. Brown (2) 
p. 450*. One of the cases cited by the lower 
Appellate Court, Venkata Chetty v. Aityanna 
Gounden (3), itself refers io the permis- 
sibility of a tenant denying his lessor's 
title if itis shown that he executed the 
lease in ignorance. It was also open to 
the defence to show, as they did, that it 
was never intended or understood that 
this plot passed at the sale by Ma Hita to 
Daw Se, oral evidence being relevant 
under s. 92, Evidence Act, as between 
the defendant Chettyar, vide Maung Kyin 
v. Ma Shwe La (4), followed in Maung 
Than Gyaung V. Maung Pyu (5), and Mayakyt 
v. Po Po Nyein (8). That, however, is of little 
importance. The cardinal fact is that the 
burden was on the plaintiff, and they failed 
to show that they were ever in possession 
of this land. This appeal will be allowed 
and the decree of the trial Court restored 
with costs throughout. 
D. Appeal allowed. 


D (1866) Beng. L R Sup. Vol. 588; 6 W R Act 10; 
(2) (1837) 7 A & E447; 2N & P 592; W W &D 677; 
8LJQB 


(3) 40 M 561; 36 Ind. Cas. 817; A I R 1917 Mad. 789; 
31 M L3 712 (F B). 

(4) 9 L B R 114; 42 Ind. Cas. 642; AIR 1917 
PO 207; 44 I A236; 450320; 15A L J &25; 33M 
L J 648:3 P LW 1£5;6 L W 777; 220 W N 257 
23 M L T 36; 27 CL J 175; 20 Bom. LR 278; 
(1918) M W N 300; 11 Bur. L T 21 (P 0). 

12 5 R 836; 108 Ind. Oas., 73"; AI R 1928 Rang. 


(8) 6 R741: 114 Ind. Oas. 676; A 1 R 1929 Eang. 
86; Ind. Rul. (1929) Rang, 68. 
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MEEBNAKSAI MILLS OO., LTD. V. AEST. REG. OF JOINT STOOK COS., 


(MADR.) 


MADRAS HIGH COURT 
Oriminal Revision Case No. 601 
and Petition No. 565 of 1937 
March 8, 1938 


BURN, J. 
Sree MEENAKSHI MILLS Oo., Lro. 
AND OTHERBS—— PETITIONERS 
VETSUS 
ASSISTANT REGISTRAR or JOINT 
STOCK COMPANIES, MADURA 
; RESPONDENT 
Companies Act (VII of 1913), s. 76 — Section re- 


quires distinct meeting every year and not same meet- 
ing being held once in each year. 

Section 76, Companies Act, demands that there 
shall be a general meeting held once at least in 
every year, 4. e., one meeting per year, and as many 
meetings as there are years. It does not mean that 
the same meeting can goon being held once in each 
year. The section requires that a separate and dis- 
tinct meeting should be held. ’ 

Cr, R. Case from the judgment of the Ses- 
sions Court, Madura Division, dated June 28, 
1937. 

Mr. Nugent Grant for Mr. T. M. Kasturi, 
for the Petitioners. 

Mr. K. Venkataraghavachari, 
Crown. 

_Order.—The conviction of the Company. 
was, in my opinion, correct. Section 76 
(1), Companies Act requires a general meet- 
ing to be held once at least in every year. 
The argument on behalf of the petitioners is 
that since the general meeting called on 
December 30, 1934, was adjourned to March 
31, 1935, and was held on that date, it 
follows that general meeting was held in 
1934 and 1935 and ‘the general meeting 
held on January 28, 1936, was within 15 
months of March 31,1935. Thisis speci- 
ous but unsound. It can be reduced to 
absurdity in a moment. If it were correct, 
a general meeting held in 1934 could be 
adjourned to1935 and again adjourned to 
1936 and so on without limit. But that 
would obviously not satisfy s. 76. Sec- 
tion 76 demands that there shall be a gene- 
ral meeting held. once at least in every 
year, i.e. one meeting per year, and as 
many meetings as there are years. It 
does not mean that the same meeting 
can go on being held once in each year. The 
meeting on March 31, 1935, was not a 
different meeting from the one which began 
on December 30, 1934; it was the same 
meeting. Section 76 required that in 1935 
a separate and distinct meeting should be 
held. The conviction of the Company is, 
therefore, correct and the fine as reduced 
by the learned. Sessions Judge is not exces- 
sive. The officers, however, canpot be said 
to have been “knowingly parties to the de- 
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for the 
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fault” in the face of the evidence that they 
took legal advice and acted accordingly. 1 
set aside the convictions of accused Nos. 5, 
9,7 and 8 and direct that the fines imposed 
zan them be refunded, if collected. 

N.-D, Order accordingly. 





RANGOON HIGH COURT 
Special Second Civil Appeal No. 322 
of 1936 
May 31,- 1937 
Spargo, J. 

U LAT AND OTHERS—À PPELLANTS 
versus 

U PON GAUNŅNG— RESPONDENT 

Compromise — Suit on — Suit compromised but at 
request of parties decree not incorporating com- 
promise — Parties intending to define rights in ac- 
cordance with compromise — Suit on compromise deed 
held could be founded—Charge—Charge on immovable 
property to take effect on future contingency, tf canbe 
created— Principal and agent—Formality for creating 
agency, 

Parties compromised a suit and reduced the terms 
thereof in writing. They asked the Court to passa 
decree for a certain sum only. A decree was passed 
without the terms of the compromise being incorporat- 


edin it, because the parties intended to get their . 


rights defined in accordance with the terms of the 
compromise deed only without taking any notice of 
the decree : | 

Held, that the compromise deed did not merge in 
the deeree and a new suit could be founded thereon. 
Attar Chand v. Chanda Lal (1) and Azizur Rahman 
v. Aliraja Chowdhury (2), distinguished. Bi Ya v. 
On Gaing (3), relied on. Shadi Ram v. Amin Chand 
(4), referred to. 

A charge on immovable property can be created to 
take effect on a future contingency. 

[Case-law referred to]. 

No particular formality isrequired with the constitu- 
tion of agency, and if one person allows or causes 
another man to do acertain act relating to his property 
with his consent or knowledge, then the man who 
does the act must be taken to be acting as the other 
man's agent, i 

Sp. S. O. A. against the decree of the 
District Court, Lower Chindwin at Monywa, 
in C. A. No. 38 of 1935. 

Mr. Ba Thaung, for the Appellants. 

Mr. Chan Htoon, for the Respondent. 


Judgment.—In the year 1930, Maung 
Pon Gaung sued Maung Lat for the recovery 
of Rs. 1,515 in Civil Suit No. ‘6 of 1930 in 
the Sub-Divisional Court of Yinmabin. On 
October 25, 1930, a written agreement was 
filed signed by both the parties and so far 
as the language of the document can be 
reduced to certainty, reads as follows :—- 

“In the above-mentioned suit each party is to 
pay his own costs and the defendant is to pay 
Re, 1,000 to plaintiff within a year. If he cannot 
do that, let the plaintiff take possession of the 
lands, houses, barracks, compounds, gardens and 
trees standing thereon in accordance. with (our) 
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written agreement. Aa the plaintiff is willing (for 
this to be done), let a decree be passed for Rs. 1,000 
in favour of the plaintiff-against the defendant in 
pursuance of plaintiff's and defendant's agree- 
ment,” 

On the same day the Sub-Divisional 
Court passed judgment remarking: “Both 
parties then filed written agreement on 
the fixed date to decree the amount, 
Rs. 1,000 without costs” and a decree was 
passed and signed on Octaber 26, 1930, 
ordering that the defendant do pay to the 
plaintiff the sum of Rs. 1,000 only. On 
May 21, 1935, Maung Pon Gaung sued U 
Lat and four others for recovery of Rs. 1,500 
being principal and interest due on a 
registered agreement and for a declaration 
that the plaintiff had a charge on the pro- 
perties agreed to be delivered under the 
agreement and for sale of the said pro- 
perties. In this suit the plaintiff produced 
a deed Ex. A. This is a registered instru- 
ment and is dated October 25, 1930, 
and is the agreement referred to in the 
compromise petition filed in Civil Regular 
Suit No, 6 of 1930, Defendant No, 2 in this 
present suit is the wife of U Lat and 
the other defendants are persons into 
whose hands the property in question has 
passed. Exhibit A reads as follows: 

“On October 5, 1930, this deed of agreement is 
executed between the above-named plaintiff and 
defendant with mutual consent as follows: 

“Whereas a suit was filed against the defendant 
by the plaintiff in Oivil Regular Suit No. 6 of 
1930 of the Sub-Divisional Oourt of Yinmabin for 
recovery of Rs. 1,515; Whereas it was agreed that 
tne sum of Rs. 1,000 should be paid to the plain- 
tiff by the defendant each party bearing his own 
costs, whereas the defendant undertakes to pay 
the said Re. 1,000 in full within one year from 
this date, failing which the plaintiff may take 
outright possession of the paddy lands, measuring 
altogether 9.34 acres, as per the annexed true ex- 
tracts from the register of land for 193031... 
and then follows a particular description 
of the lands now in question. 


The plaint sets out that the plaintiff 
sued the defendant in Oivil Regular Suit 
No. 6 of 1930 and that a consent decree 
for Rs. 1,000 was passed in favour of the 
plaintiff against defendant No. 1. It pro- 
ceeds to say that; 

“In satisfaction of the above decree, defendant No. 1 
executed with the plaintiff an agreement as per 
registered exhibit deed, dated October 25, 1930, 
whereby defendant No. 1 agreed to pay Rs. 1,000 
within one year from the date of execution and in 
deault to deliver to the plaintiff the immovable 
properties mentioned in the deed... . ...” 

The plaintiff sued the defendant for 
Rs. 1,000 and Rs. 500 interest and claimed 
that he was entitled to a declaration that 
he had a charge upon the properties agreed 
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to be delivered in default of the payment 
of Rs, 1,000 and interest. For the defence, 
the deed Ex. A was admitted but it was 
argued ‘that the plaintiffs claim for 
Rs. 1,000 is barred by the decree passed in 
Civil Regular Suit No. 6 of 1930 of the 
Sub-Divisional Court of Yinmabin. It was 
suggested that the plaintiff was not 
entitled to a declaratory decree; the plain- 
tif's remedy was to sue for specific per- 
formance according to the Exhibit deed. 
As to defendant No. 2, it was stated that the 
original loan was not taken for her benefit; 
the properties in question were the inherited 
properties of defendant No. 2 and not the 
joint properties of the marriage. In para. 8 
of the written statement defendant No. 1 
says thatthe plaintiff has no longer charge 
on the suit properties in view of the decision 
in Civil Regular Suit No. 7 of 1934 of 
the Township Judge, Yinmabin, and in 
appeal. 

The Sub-Divisional Court of Yinmabin 
framed eight issues and found that a 
charge was created on the properties men- 
tioned in the deed Ex. A; that defendant 
No. 2 was as much liable for the debt as 
defendant No. 1, her husband; that the trans- 
fers ofthe property by defendant No, 1 to 
defendants Nos. 3, 4 and 5 were not with 
intent to defraud the plaintiff; that defen- 
dants Nos, 3, 4 and 5 had notice of the exis- 
tence of the deed Ex. A; that the plaintiff 
was. entitled to interest at the rate of 
Re; 1-4-0 per cent. per mensem from Octo- 
her 25, 1931, up to May 25, 1935; and 
accordingly the Court granted a preliminary 
decree for sale of the properties in dispute 
in the form of a simple mortgage decree 
for’ the. amount sued for, six months’ time 
being allowed for redemption. On appeal 
to the District Judge, Monywa, the first 
matter that he had to deal with was 
whether the suit was maintainable or not. 
It was said that the agreement arrived at 
on October 25, 1930, which is the docu- 
ment Ex. A, was rendered nugatory and 
unenforceable by the decree passed in the 
suit. The learned District Judge found 
that Ex. A was executed before the decree 
in the suit; that the agreement was 
enforceable; that the intention of the par- 
ties: was that the agreement should be 
valid and binding on both and that the 
decree passed in Oivil Regular SuitzNo46 
of 1930 should not be executed. The learned 
Judge answered the question whether the 
suit was barred by s. 47, Oivil Precedure 
Code by holding that: 


“Ae the plaintifi-respondent is basing his suit on 
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a separate agreement, the question involved does 
not relate to the execution of the decree in Oivil 
Regular Suit No. 6 of 1930 and therefore s. 47, 
Civil Procedure Code, is inapplicable and the suit 
is not barred by the provisions of that section.” 

The learned District Judge found that 
Ex. A created a charge as defined in s. 100, 
Transfer of Property Act, over the properties 
mentioned in the deed. He also found 
that the agreement Ex. A was executed 
with the knowledge and consent of. appel- 
lant No. 2 and therefore that she was bound 
by the charge created by Ex. A on the 
joint property. On the question of interest, 
the learned District Judge found that the 
learned Sub-Divisional Judge was wrong 
in allowing interest at Re. 1-4-0 per cent. 
per mensem and he only allowed interest 
at Court rate from the date of institution 
of the suit. The decree was modified und 
became one in the form of a simple 
mortgage decree for the sum of Rs. 1,000 
over the properties mentioned in the deed - 
Ex. A excluding the house which is no 
longer in existence. In this Court U Ba 
Thoung for the appellant pointed out that 
the date of Ex. A was October 25, 1930; 
and the date of the decree in Civil Regular 
Suit No. 6 of 1930 was October 26, 1930.. 
Referring then to the application :filed in: 
Suit No. 6 of 1930 he pointed out that- 
the language used in this application. 
meant that the parties asked the Court to” 
pass a decrees according to the compromise. 
This the Court did not do; but Maung 
Pon Gaung did not do anything to set that 
right and the time for execution of this’ 
decree lapsed. Reference was made to 
Attar Chand v. Chandu Lal (1) part of the 
headnote of which case reads: . 

“Where not the whole but only one part of a 
compromise is recorded in the order of the Oourt . 
the compromiss is not enforceable.” : 

This case does not seem to me to be in 
point at all. It wasfa case in which a 
lessee had beensued by his lessor for rent 
calculated at the rate of Rs. 512 per men- 
sem. The suit ended with a compromise 
between the parties, according to which 
the lessee agreed to pay rent at Rs. 600 
per mensem: from November 1, 1925, and 
the plaintiff lessor promised that he would 
let the lessee use a certain door. This 
compromise was verbal, but the Court took 
down the st&tements of the parties and 
then recorded an order embodying the 
lessee’s promise and not that of the lessor. 
In a subsequent suit for rent cf the same 
premises, the plaintiff sought to recover. 


(1) AI. R1029 Lah.-291; 117 Ind. Gas, 240;10 G i 
685; 30 P L R 119; Ind. Rul. (1930) Lah. 672. - - 
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Tent at the rate of Rs. 600 a month on the 
strength of the agreement reached in the 
previous case and it was held that because 
the whole of the agreement reached had 
not been recorded, therefore it was not 
enforceable. This is intelligible but it does 
not throw any light on the present pro» 
position. Mr. Chan Htoon for the respond- 
ent referred to Azizur Rahman v. Aliraja 
Choudhry (2). This was a case in which 
a decree had been obtained an appeal was 
preferred. During the pendency of this 
appeal, it was represented to the Court on 
behalf of the defendants that there had 
been an adjustment of the said decree and 
that therefore the appeal would not be 
proceeded with. The Oourt thereupon dis- 
posed of the appeal by dismissing it for 
default. Subsequently the decree-holder 
sought to execute the decree which had 
been passed originally and the Court held 
that an executing Court could not take 
cognizance of the agreement that had been 
reached and that the jadgmentedebtors 
would have to institute a separate suit to 
restrain the decree-holder from executing 
the decree. This case does not throw much 
light on the problem before us. 

Bi Ya v. On Gaing (3) seems to be a case 
more nearly in point. In that case there was 
a compromise which was not reduced to 
writing and recorded under s. 375, Oivil 
Procedure Code now O. XXII. r. 3. Appar- 
ently all that was done was that a petition 
was filed simply asking to withdraw the 
suit and in the written note the Judge 
recorded that there had been a compro- 
mise, Hartnoll, J. held that there seems 
“to be no bar toa suit being brought on the 
terms of the compromise.” Reference was 
also made to Shaut Ram v. Amin Chand (4) 
wherein it wag held that when a compro- 
mise merges in a decree and that decree 
is set aside, the compromise does not be- 
come extinct, It is, therefore, said 

“The contract of the parties is nonetheless a 
contract and subject to the incidents of a contract 
because there is superadded the command of a 
Judge.” 

It was argued by Mr. Chan Htoon that 
the agreement between the parties was 
recorded in Ex. A and that if was not 
their intention that the suit that was then 
pending between them should be ended in 
the regular way by a decree being passed 
in accordance with their agreemeni. Accord- 


AG AIR 1928 Oal. 527; 113 Ind. Cas. 9; 3820 WN 


434, 
(8) 2L BR 243. 
(4) A IR 1930 Lah. 937; 130 Ind. Cas, 513; 12 L L 
J 203; Ind. Rul, (1931) Lab. 305, 
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ingly they applied to the Gourt merely to 
pass a decree fcr Rs. 1,000, This was not 
intended by them to be taken seriously, 
It was merely the means adopted by them 
to put a stop to the civil suit of which 
they did not intend to take any further 
notice; but their rights were to be defined 
by Ex. A. I think it is quite clear that 
that was the inten.ion of the parties. If 
they had intended the matter that had 
been incorporated in Ex. A to be perused 
in the form of a decree, they would cer- 
tsinly have asked for a decree in those 
terms to be issued. I think that that 
being the intention of both the parties, it 
is clear that a suit can be founded on 
Ex. A because Ex. A does not merge in the 
decree passed in Oivil Suit No. 6 of 1930. . 
The next point that arose for consideration 
was whether a charge was created by the 
document Ex. A over the property men- 
tioned init. Exhibit A stipulates that a 
thousand rupees should be paid within a 
year, and if the defendant failed to do 
that, then the plaintiff was to be entitled 
to take outright possession cf certain jm- 
movable property. 

It was suggested that because the docu- 
ment Ex. A did not create a charge to take 
effect iramediately but only at some future 
time, it did not create a charge within the 
meaning: of s. 100, Transfer of Property 
Act, and Madho Misser v. Sidh Binaik 
Upadhya-(5) was referred to in support of 
this corsention. This was a case which 
was Very similar to the present case, and 
the judgment of the Bench in that case 


was: 

‘When the Legislature speaks ofa charge under 
s. 100 it speaks of something which operates as a 
charge upon land immediately as it is executed.” 

Section 100, Transfer of Property Act 
does not appear to me to contain any 
words requiring that if a charge be created, 
it must be one to take effect immediately, 
and no reasons uregiven in Madho Misser 
v, Sidh Binaik Upadhya (5) for the decision. 
The conclusion has been dissented from by 
the Lahore High Oourt in Kesi Mal Umrao 
Singh v. Tansukh Rai-Kidar Nath (6), where 
Tek Chand, J. comments on the passage from 
Madho Misser v. Sidh Binaik Upadhya (5) 
that I have quoted above, and says as 
Tope v 
` “But with all respect to the lear 
decided those chee I feel bound = tie hoe va 
broad proposition of law enunciated therein cannot 
be supported either on the wording of s, 100 or on 
general principles.” 

(5) 14 0 627. 

(6) 16 L 137; 153 Ind. Oas. 1064; A I R 1934 Lah, 


165; 7 RL 503; 37P L R 482 & 537. 
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He goes on to say that the observation in 
Madho -Misser v. Sidh Binaik Upadhya (5) 
had been adversely commented upon by 
Ghosh in bis standard work on the “Law of 
Mortgages in India” and by Mulla in his 
recently published “Commentary on the 
Transfer of the Property Act": and he 
expressed his agreement with Coutts-Trotter, 
J's view that a charge to secure a 
liability which is not a liability existent 
in praesenti but is contingent and liable to 
arise in the future is valid under s. 100, 
Transfer of Property Act. InMurat Singh 
v. Pheku Singh (7) Madho Misser v. Sidh 
Binaik Upadhya (5) was not followed. In 
Nand Lal v. Dharamdeo Singh 78 Ind. 
Oas. 457, (8) it has been held that a mortgage 
can be created for the discharge of a con- 
-tingent liability and that 

“a present hypothecation of property to secure a 
future liability to re-pay the mortgage money if the 
mortgagee should be deprived of possession of the 
mortgaged property amounts to a mortgage.” 

‘In Balasubramania Nadar v. Sivaguru 
Asari (9), it was held obiter that a charge 
may be created on the happening of a 
condition where the condition itself is 
first stipulated and the condition happens 
afterwards. In that case Sir Charles Arnold 
White, Kt., Chief Justice, said: 

“Moreover, I feel some doubt as to whether I 
should be prepared to follow the decision of the 
Oaleutta High Court {in Madho Misser v. Sidh 
Bindaik Upadhya (5)) based as it was upon the 
ground that the instrument did not create a charge 
at the time of its execution, but that it only operat- 
ed so as to bring the charge into existence on 
non-payment of the principal money, that is on 
default, The contingency which the learned Judges 
had in view was the covenant of the mortgagor 
not fulfilling hie convenant to pay. I should doubt, -if 
on that ground alone, the instrument could be 
properly held not to create a charge within the 
meaning of s. 100, Transfer of Property Act." 

A similar view was taken in Imbichi v. 
Achampat Avukoy a Haji (10). There is 
no support, therefore, for Madho Misser v. 
Sidh Binaik Upadhya (5) in any of the 
other High Courts. It was suggested indeed 
that the Oaleutta High Court had departed 
from the view which it had expressed in 
Madho Misser v.Sidh Binaik Upadhya (5), 
and reference was made to Mohini Debi v. 
Purnasashi Gupta (11), but I cannot find 
that there is any support for this view. 
In fact, this case itself Jays down that a 
charge cannot be created on a future con: 


(7) 7 Pat, 584; 110 Ind. Cas 526; AIR 1928 Pat.. 


587; 9 PLT 743 

(8) 78 Ind. Cas. 457; AIR 1925 Pat. 288. 

(9) 21 M L J 562; 11 Ind. Cas. 629. 

(10) 33 M L T58; 39Ind. Cas 867; A I R 1918 Mad, 
674; 6 L W 115; (1917) M W N 533. 

11) 55 O L J 198; 138 Ind. Cas. 24; A{TIR 1932 
Oal, 451; 38 O W N 153; Ind. Rul. (1932) Oal. 411. 
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tingency. Taking into consideration the 
difficulty in interpreting the Section as it 
has been interpreted in Madho Misser v. 
Sidh Binaik Upadhya (5), and the cases 
in the other High Courts quoted above 
in which the opposite view has been taken, 
I find with the greatest respect that itis 
impossible to hold that a charge cannot 
be created to take effect on a future con- 
tingency. I, therefore, find that a charge 
was created by Ex. A over the properties 
mentioned therein. The final point which 
was argued for the appellants was that 
as Ma Khin Gyi, the wife U Lat, did 
not sign Ex. A. therefore, her interest in 
the property charged was not affected. 
And it was said that Ma Khin Gyi had 
nothing to do with the original] loan taken by 
U Lat on promissory notes. The findings of 
the lower Courts were that the original 
loans taken by U Lat on the promissory 
notes were not for the wife’s benefit but 
that Ex. A was signed by U Lat with 
the knowledge and consent of his wife. 
For Ma Khin Gyi, it was argued that 
because the original loan were not taken with 
her knowledge and consent, therefore, her 
interest is not bound by Ex. A. For the 
respondents, it is argued that Ex. A forms a 
new starting point and that Ma Khia Gyi. is 
bound by that although she was not a party 
to the debts on the promissory notes. 

In my opinion, Ex. A does form a new 
starting point. fb was anew contract bete 
ween the parties. The debts due on the 
promissory notes were put an end to when 
Ex. A were signed and the important point to 
be considered is whether, as Ex. A was signed 
with Ma Khin Gyi’s knowledge and consent, 
her interest in the property charged by Ex. 
A will be bound. The point was not con- 
tested by the appellants Ma Khin Gyi. Her 
arguments were all directed towards show- 
ing that because she was not a party to the 


- original debts and because they were taken 


without her knowledge and consent, there- 
fore, she cannot be bound by Ex. A; and 


‘alternatively, to showing that Ex. A was 


signed without her knowledge or Consent. 
But I have concluded that tne fact that Ma 
Khin Gyi was not a party to the original 
loans does not prevent her interest being 
bound by Hx. A; and there are concurrent 
findings of fact that Ex. A was signed with 
her knowledge and consent. 

Mr. Ohan Htoon, therefore, argued that U 
Lat acted as Ma Khin Gyi's agent when he 
signed Ex. A, No particular formality would 
be required with the constitution of agency, 
and.if one person allows or causes another 
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man to do a certain act relating to his pro 
perty with his consent or knowledge, then 
the man who does the Act must be taken 
to be acting asthe other man’s agent. With 
this conclusion I agree, and, therefore, the 
appeal is dismissed with costs. 

D. Appeal dismissed. 


MADRAS HIGH COURT 
Civil Revision Petition No, 1369 of 1937 
December 8, 1937 
Stopakrt, J. 
In re HILTON BROW N—PeEtrtionge 

Madras District Municipalities Act (V of 1920), 
Sch, IV, rr. 18, 19—Profession tax in case of Govern- 
ment servant ìs to be calculated on half-yearly income 
irrespective of fact that he has received salary for 
portion of period out of India — Taxis payable 
irrespective of whether income is taxable to income- 
tax or not. 

In case of a Government servant, the profession tax 
isto be calculated on the half-yearly income irres- 
pective of the fact that he has received his salary out 
of India for a portion of the period. 

Profession tax is payable whether income or gain 


arising from the profession is capable of being assess- | 


ed to income-tax or not. 
. R. P. froma decree of the District 
Munsif, Vellore, dated July 3, 1937. 

Messrs. K. Rajah Aiyar and K.S. Rama- 
murthy, for the Petitioner. 

Order.—Mr. Hilton Brown was Collect- 
tor of North Arcot with headquarters at 
Vellore, in the year 1934 and he went to 
England on leave on July 5, 1934. For the 
half-year, April 1, 1934 to October 1, 1934, 
“he became liable to profession tax and 
education tax and he was assessed on 
the basis of the emoluments he received 
from the Government during that pericd, 
April 1, 1934 to October 1, 1934, including, 
that is to say, the salary paid to bim at 
some places out of India for the period 
from July 5, 1934, to October 1, 1934. He 
has, however, paid tax on the basis of salary 
received from April |, 1934 to July 5, 1934, 
namely the period when he was in India. 
The Municipal Council filed a small cause 
suit against him for the balance and the 
suit has been decreed in his absence. He 
sent a written statement by post from 
England but this was rejected which of 
course was perfecily correct. I am told, 
however, that no evidence was given on 
behalf cf the plaintiff Municipality and I 
am asked on that ground to set aside 
the decree and order are-trial when Mr. 
Hilton Brown would of course have an 
opportunity of stating his case. But I do 
not think there is any use ordering a 
re-trial because I think the petition js bound 
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to fail on the merits. Mr. Hilton Brown's 
profession tax must be calculated on his 
half-yearly income and there ia an end of 
it. 

The argument that only that part of the 
income must be adopted as the basis of 
assessment which was actually received in 
India is based on rr. 18 and 19, Sch. IV, 
District Municipalities Act. Rule 18 pro- 
vides in the case of business concerns that 
the basis of the half-yearly assessment 
shall be not the actual income derived 
from the business during that half-year 
but one-half of the profits of the whole 
year which have been accepted as the 
basis of the assessment of the annual 
income-tax. For instance, if a company or 
an individual trader earns Rs. 1,200 in the 
first half-year and Rs. 3,000 in the second 
half-year, he is not assessed asin Class 9 for 
the former and as in Class 7 for ths 
latter period. But his total income is taken 
as Rs. 4,200 and he is assessed on each 
half-year in Class 8 on the footing that 
his income is Rs. 2,160 for each half-year. 
Again the explanation to r. 19 makes it 
obligatory on the Municipality to accept 
for the purpose of assessing profession 
tax the figures accepted by the income- 
tax authorities forthe purpose of assessing 
income-tax. 

Now, on the emoluments drawn by Mr. 
Hilton Brown after he left India on July 5, 
1934, he was not liable to pay Indian 
income-tax. Therefore he argues that por- 
tion of his salary cannot be taken into 
account as part of the half-yearly salary 
arising from his profession. But surely 
profession tax is payable whether income 
or gain arising from the profession is cap- 
able of being assessed to income-tax or not. 
I do not. think it would serve any useful 
purpose to re-open the case. Petition dis- 
missed. Written and pronounced in Court. 


N.-De Petition dismissed. 


vazam 


NAGPUR HIGH COURT 
Criminal Revision No. 530 of 1937 
May 23, 1938 
GRUER, J. 
SHEOPRASHAD AND O0OTBERS— 
ACOUSED— APPLICANTS 
` versus 
EMPEROR—Opposite PARTY 
Criminal Procedure Code (Act V of 
ss. 436, 437—Order of discharge, when can 
aside on ground of misapprehension of evidence— 
Distinction betweens. 436 anda. 437, in this matter, 
It is both legal and proper for a Sessions Judge 


1898), 
be see 
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or a District Magistrate to set aside ah order of 
‘discharge under s. 436, Criminal Procedure Code, 
on the ground of misapprehension of evidence. It 
18, strictly speaking, legal for a Sessions Judge or 
8 District Magistrate todo soon the ground of 
Misappreciation of evidence, but itis not proper to 
o 80 unleas he is clearly of opinion that the mis- 
appreciation is so flagrant that in effect the order 
18 perverse or manifestly unreasonable or foolish 
or prima facie incorrect. Where exactly to draw 
the line is a matter for the exercise of common- 
sense. In the application of these principles, there 
is no practical difference between s, 436and s. 437, 
Criminal Procedure Code. 

[Case-law reviewed.] 

Or. R. of the order of the Oourt of the 
Sessions Judge, Raipur, dated December 14, 
1937, in Cr. R. No.76 of 1937, reversing the 
order of the Court of the Magistrate, First 
Olass, Mahasamund, dated September 9, 
1937, in Or. Oase No. 110 of 1937. 

Referring Order 

Gruer, J.—(Dated March 2, 1938).—This 
is a revision application against an order 
of the Sessions Judge, Raipur, passed under 
s. 436, Criminal Procedure Code, directing 
further inquiry into the case of the four 
applicants, Sheoprasad, Dhoorji, Nur 
Muhammad and Musammat Punia, who had 
been challaned under ss. 363,366 and 376, 
. Indian Penal Oode, but were discharged by 
the Magistrate after hearing all the prosecu- 
tion evidence and examining them. 
Sheoprasad is a Marwari business man of 
Some position, about 50 years old, residing 
at Dhamtari. Dhoorji is a servant in his 
business and Nur Muhammad is his motor 
driver. Musammat Punia, aged about 20, 
is a Gondin labourer, and the complainant 
(P. W. No. 1), whose age is probably 16 or 
17, isa married girl, who was an acquaintance 
of Punia. 

The case brought against these accused 
is that on June 21, 1937, Punia enticed the 
complainant to accompany her to a village 
called Surid not far from Dhamtari. While 
they were going along they were, it seems 
by pre-arrangement, overtaken by a motor 
car in which the other accused were seated. 
Tne complainant was forcibly dragged into 
itand driven along for some miles, when 
she was taken out by Sheoprasad and led to 
a spot some distance from the road where 
she was raped by him. The girls were 
then taken back in thecar and set down 
near the place where they had been picked 
up. 

Sheoprasad denied his presence altoge- 
ther, and the others said that the girls were 
merely taken for a pleasure drive at their 
own request. Patras (P. W. No. 3) supports 
complainant's story that she was carried 
away unwillingly and implicates Sheo- 
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prasad, while Sher Singh (P. W. No: 4) algo - 
made a statement that he saw three men ih 
the car. The complainant's story, however, 
was not believed by the trial Oourt. 

The Sessions Judge has set aside the 
order of discharge ontwo grounds; first, 
that the proceedings of the lower Court in 
this case are vitiated by several 
irregularities leading to-the admission of 
illegal and inadmissible evidence resulting 
in wrong inferences; secondly, that the pro- 
secution evidence has not been properly 
appreciated by the lower Court. 


It is contended for the applicants that the 
irregularities are either non existent cr of 
little importance, and that the appreciaticn 
of evidence is not a ground for setting 
aside an order of discharge. Reliance is 
placed on Sheocharan v. Emperor (1) for 
this latter proposition and also on a number 
of other cases including Nathu v., Emperor 
(2), Emperor v. Alam (3), Bindeshri Dube 
v. Emperor (4), Lakshiminarasappa v 
Mekala Venkatappa (5) and Parashram 
Bhika v. Emperor (6). This last case has 
been dissented from in a Full Bench ruling, 
Ramchandra Babaji v, Emperor (7). This, 
however, was a case under s. 437, Criminal 
Procedure Code, although the same 
consideration may apply. Venkata Subba 
Reddi v. Ayyalu Reddi (8) dissented from 
Lakshminarasappa v. Mekala Venkatappa 
(5) see also Narayanaswami Naidu v. 
Emperor (9). 

In Sheocharanyv. Emperor (1), Lakshmi- 
narasappa v. Mekala Venkatuppa (5) was 
referred to with approval. Secticn 436 
itself contains no restrictions cn the power 
to order further inquiry, and it is possible 
that the reported ruling requires re-con- 
sideration. In view of the conflict of 
rulings, the question is of some importance. 
I frame it as follows: , . 

“Is it open for a Sessions Judge or 8 District 


Magistrate to set aside an order of discharge under 
s, 436, Criminal Procedure Code, on the ground of 


(1) 21 N L R 88; 90 Ind. Cas, 385; 26 Or.L J 
1537; A I R 1926 Nag. 117. 

(2) 18 NL J 90; 159 Ind. Cas, 238; 8 RN 124; 37 
Or. L J 89. i 

(3) 49 A 879; 102 Ind. Oas. 777; L R 8 A 89 Or.; 28 
Cr, L J 601; 25 A LJ 703; BA IOr.R1. 

(4) 59 Ind. Oas. 193; A I R 1920 All. 266; 18A L J 
1135; 22 Cr. L J 49. 

(5) 31 M 133e . 

(6) 57 B 430; 143 Ind, Oas. 289; 25 Bom. L R 245; 
A I R 1933 Bom. 158, Ind. Rul. (1933) Bom. 266; 34 
Or. L J 564; (1933) Or. Cas. 470. 

(7) 59 B125; 155 Ind. Cas, 101; 37 Bom, LR 16; 
ATR 1935 Bom. 137; (1935) Cr. Oas. 288;7 R B 405; 
36 Cr. L J 643. $ 

(8) 32 M 214. 3 

(9) 32 M 220, 
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misappreciation or misapprehension of evidence, and 
is there any difference in this respect between s. 436 
and s. 437, Oriminal Procedure Code. ` 


I refer the case to my Lord the Chief 
Justice for constituting a Divisional Bench 
to dispose of this matter. 

Messrs. 8S. W. A. Rizvi and R. K. Rao, for 
the Applicants. 

Mr. W. R Puranik, for the Crown. 


Opinion of the Division Bench 


Gruer, J.—(May 21, 1938).—The question 
referred to us is as follows :— 

“Is it open for a Sessions Judge or a District 
Magistrate to set aside an order of discharge under 
8,436, Oriminal Procedure Code, on the ground of 
misappreciation or misapprehension of evidence, 
and is there any difference in this respect between 
B. 436 and s, 437, Criminal Procedure Code ”. 

In deciding it we have had the advantage 
of careful arguments by the learned 
Advocate-General and by learned Counsel 
for the applicants in revision. 

At the outset I think that the two words 
‘misappreciation’ and ‘misapprehension’ 
ought to be distinguished. According to 
the Oxford Dictionary, ‘to appreciate’ is to 
form an estimate of worth, quality, or 
amount, and ‘appreciation’ is the action of 
estimating or deliberate judgment. ‘Mis- 
appreciation’ is the failure to appreciate 
rightly, and so applied to evidence, would 
be the forming of a wrong estimate of its 
worth or quality. ‘Io misapprehend’, on 
the other hand, is to misunderstand, 
apprehension being the action of grasping 
with the intellect. Thus it appears that 
‘misapprehension’ implies a positive and 
demonstrable mistake or misunderstanding 
whereas misappreciation of evidence is 
more subjective and by no means so capable 
of logical demonstration. 

Section 436, Oriminal Procedure Code 
must be read along with s. 436 which pre- 
cede it. Section 435 shows that the Sessions 
Judge or District Magistrate has to satisfy 
himself as to the correctness, legality or 
propriety of the order, etc. Section 436 
says that on examining any record under 
8.435 or otherwise he may direct further 
enquiry into the case of any person accused 
of an offence who has been discharged. 
This implies that he would do so if he 
found that the order was either incorrect, 
illegal or improper, but there is no provi- 
sion in this section laying down the princi- 
ples by which he should arrive at that 
finding. So far as the section itself goes, 
itis legal for the Sessions Judge or the 
District Magistrate to come to the 
conclusion that an order of discharge is 
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incorrect or improper because the lower 
Court has misappreciated or misapprehend- 
ed the evidence, and in this sense the 
first part of the question would have to 
be answered in the affirmative. 


A procedure, however, which is not 
illegal may yet be improper or undersirable, 
and the question must be further examin- 
ed from that point of view. Various tests 
have been laid down by the different High 
Courts for the guidance of District Magis- 
trates or Sessions Judges in the exercise of 
the wide discretion given them by the 
section. A large number of such rulings 
have been cited before us, and the great 
majority of them enjoin that an order of dis- 
charge should not be set aside unless it can 
be said to be perverse or manifestly unrea- 
sonable, or foolish, or prima facie incorrect, 
or if evidence has been overlooked or mis- 
interpreted. It also seems to be a general- 
ly accepted principle that where two views 
are possible from the evidence, the revis- 
ing Court should not order further enquiry 
simply because it does not agree with 
the view taken by the trial Court. From 
these rulings it would follow that misap- 
prehension of evidence is a good practical 
reason for setiing aside an order of dis- 
charge but mere misappreciation is not, 
when the revising Court means by that 
term simply that its appreciation differs 
from that of the lower Court, but where 
the misappreciation amounts to perversity 
or prima facie error or menifest unrea- 
sonableness then it would justify inter- 
ference. 

It- may be said that this standard ia 
defective as the revising Court may be 
tempted to characterize misappreciation of 
evidence as perverse simply because it 
does not square with its own view. But 
Courts are surely trained tu look to both 
sides of a question, and there is the safe- 
guard that an order under s. 436 is itself 
open to revision by the High Court. ‘ 

Cases cited to us on behalf of the ap- 
Plicants in revision include Sheocharan v. 
Emperor (1), Nathu v. Emperor (2), and 
Bhaulal v. Kallu (10) and Bageshwar v. 
Emperor (11). From Allhabad we have Queen- 
Empress v. Chotu (12), Emperor v. Udai 
kaj Singh (13), Emperor v. Alam (3), while 


(10) AI R 1929 Nag. 360; 121 Ind. Cas, 671; 31 Or. 
LJ 279; Ind. Rul. (1930) Nag. 127. 

WI) A I R 1930 Nag. 108; 122 Ind. Oas. 434, Ind 
Rul. (1930) Nag. 162; 32 Or, L J 417. 

(12) 9 A 52. 

(18) 44 A 691; 71 Ind. Oas. 528; A I R 1922 All, 429; 
24 Or. L3 178. 
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Nazir Ahmad v. Emperor (14) upheld the 
doctrine of the Allahabad High Court that 
an order of discharge should be set aside 
very sparingly and only when it can be 
said either to be perverse or prima faice 
incorrect. From the Lahore High Court 
we have Diwan Singh v. Emperor (15) where 
the previous cases are reviewed, and 
Emperor v. Kiru (16). For the views of 
the Oalcutta High Oourt Abdul Rashid v. 
Momtaz (17) and Sulav Chandra Das v. 
Emperor (18) may be referred to. 

The learned Advocate-General relies on 
Venkata Subba Reddi v. Ayyalu Reddi (8) 
and Narayananswami Naidu v. Emperor 
(9) and also on Ramachandra Babaji v. Em- 
peror (7). He says that as Venkata Subba 
Reddiv. Ayyalu Reddi (8) has dissented 
from Lakshinarasappa v. Mekala Ven- 
katappa (5), which was relied on in Sheo- 
charan v.:Emperor (|), therefore this 
Nagpur decision should be reconsidered. 

In Venkata Subba Reddi v. Ayyalu Reddi 
(8) the learned Judges seem to be viewing 
the question from the restricted point of 
view of legality or jurisdiction, Thus 
Munro, J., concludes that the Sessions 
Judge had power to set aside the order of 
discharge, and Pinhey, J., says that he had 
jurisdiction to make the order. In Nara- 
yanaswami Naidu v. Emperor (9) also the 
reasoning is that misappreciation of evi- 
dence is a ground for interference under 
ss. 436 and 437 because there is nothing 
in the sections themselves to suggest other- 
wise. I have accepted this point of view 
above with the proviso that it must be 
qualified in practice. If the Legislature 
had not intended that discretion under 
s. 436, Criminal Procedure COcde, should 
be cautiously exercised, it would have pro- 
vided an appeal from an order of discharge 
so as to allow findings of fact to be freely 
interfered with. 

Ramchandra Babaji v. Emperor (7) was 
a case under s. 437, Criminal Procedure 
Code, but it was held that the jurisdiction 
of the Sessions Judge was substantially 
the same in revision under these two 

(14) A IR 1934 All. 944 at p. 946; 152 Ind. Cas. 
884;L R 15 A 140 Or; (19384) Or, Cas. 1256; (1934) 
A LR 1066; 7 RA 412; 36Cr, L J 202. 

(15) A I R 1933 Lab. 561; 144 Ind Cas. 331; Ind. 
Rul. (1933) Lah, 416; 34 Or, L J 735; 34 PIsR 719; 
(1933) Or, Cas. 819, K 

(16) 11 Ind. Cas, 132; 10 P R 1911 Cr; PW R 
- 1911 Or; 12 Or. LJ 364; 205 P LR 1911. 

(17) 38 O L J 206; 76 Ind. Cas. 431; 25 Or. L J 
191; A I R 1924 Oal. 229. 


(18) A IR 1929 Cal. 755; 123 Ind, Oas. 246; 50 C 
Pi 284; 31 Or. L J 475; Ind, Rul, (1930) Cal. 
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sections. It was also held that under 
8. 437 the Sessions Judge in a proper 
case may set aside an order of discharge 
on the ground that he disagreed with the 
appreciation of evidence by the Magistrate. 
To my mind the only appreciable difference 


` 


in the attitude of a Magistrate holding an | 


enquiry as Committing Magistrate and one 
holding an enquiry as a preliminary to a 
trial before himself is that he might be 
justified in committing a case which if he 
Were trying it himself might appear to him 
to be not strong enough to warrant him 
to charge the accused. The reason for this 
opinion is that when a case is committed 
it is heard in full by a new tribunal so 
that the Committing Magistrate has only 
to consider whether there ‘is evidence td 
be weighed, whereas when the disposal of 
the case lies with himself he has himself 
to weigh the evidence and to consider 
whether a prima facie case warranting a 
charge has been made out. The distinction, 
however, is somewhat tenuous, and I do 
not think it is sufficient in degree to justify 
any practical difference in the standards 
according to which in these two cases an 
order or discharge should be upheld or 
upset. 

I agree with the following conditions set 
out in .Sheocharan v. Emperor (1) which 
would justify a District Magistrate to direct 
further enquiry, viz., that the order of dis- 
charge is perverse or prima facte incorrect 
or foolish, or that the Magistrate has not 
dealt with the evidence. [I consider that 
the last condition that the Magistrate has 
not recorded sound reasons for the dis» 
charge is too vague to be of real help: 
Tt would be belter to say. as mentioned 
above, that the order is manifestly un 
reasonable. What are “sound” reasons is 
difficult to determine, and the discharge 
might be quite proper although the reasons 
given by the Magistrate for his action 
might not be very sound. Apart from this 
I should accept the rule of practice laid 
down in this case of Sheocharan v. Emperor 
(1) which is in accordance with previous 
and subsequent cases of this same Court. 
In Atmaram v. Krishna (19) it was pointed 
out that the settled practice of the Court, 
unless it is shown to be illegal, in the law 
of the Cour® In Nathu v. Emperor (2) 
the ruling in Sheocharan v. Emperor (1) 
was not questioned, but the point before 
the Court was simply whether the finding 
of the lower Court on the evidence was 
perverse or not. 

(19) 4 NL R 166 at p. 167. s , 
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It appears then that there is no funda- 
mental difference amongst the various 
authorities. The apparent difference arises 
because most of them ley down practical 
Tules for the working of the sections while 
some of them confine themselves to the 
immediate implications of the sections 
themselves, 

My answer to the reference would be 
as follows: 

{i) It is both legal and proper for a 
Sessions Judge or a District Magis- 
trate to set aside an order of 
discharge on the ground of mis- 

_. .4pprehension of evidence. 

(it) It is, strictly speaking, legal fora 

Sessions Judge or a District Magis- 
trate to do so on the ground of 
misappreciation of evidence, but 
it is not proper to do .so unless 
he is clearly of opinion that the 
misappreciation is so flagrant that 
in effect the order is perverse or 
manifestly unreasonable or foolish 
or prima facié incorrect. Where 
exactly to draw the line is a 
matter for the exercise of common 
sense. 
In the application of these prin- 
ciples there is no practical dif- 
ference between s. 436 and s. 437, 
Oriminal Procedure Oode. : 
. Niyogi, J.—(May 21, 1938).—I agree and 
I wish to add what follows. In view of 
the fact that s. 435, Oriminal Procedure 
Code, confers revisional and not appellate 
jurisdiction, there must be some restriction 
as to the manner in which the power in 
revision as opposed fo that in appeal is 
to be used. The revision jurisdiction is 
essentially one of general superintendence 
and it is therefore supervisory. In appeal, 
the opinion of the Appellate Court prevails 
because it isof a superior Court; it is not 
quite so in revision. Theobject of s. 435, 
Criminal Procedure Code, is to prevent 
miscarriage of justice and it gives power 
to the High Court, Sessions Judge or 
District Magistrate; 

“for the purpose of satisfying itself or himself as to 
the correctness, legality or propriety of any finding, 
sentence or order recorded or passed or as to 
, the teeularity of any proceedings of such inferior 
court, . 

“The section does not contemplate mere 
difference of opinion between the revisional 
authority and the inferior Courts but 
something more: the finding, sentence, order 
or procedure of the inferior Court must be 
‘intrinsically erroneous or defective. The 
material words must, therefore, be construed 
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“in an objective sense, 4. e. the error or 


defect must be capable of being demos- 
trated. Such defect or error may arise 
from mere perversity, misconception of 
law or fact, illegality or material irregularity 
in procedure or undue harshness or leniency, 

There is obvious differene between “mis- 
apprehension" and “misappreciation™. Mis- 
apprehension is misconception, 4. e. to regard 
a thing as something different from what 
it is........,.Misappreciation is putting a 
wrong value on a thing. While the former 
is capable of objective demonstration, the 
latter is not, because appreciation is mostly 
if not wholly, a subjective process. Sec- 
tion 435, Oriminal Procedure Code, clearly 
covers a case of misapprehension of evi: 
dence but does not cover a caseof bare 
misappreciation of evidence. If, huwever, 
a District Magistrate sets aside an order 
of discharge on the sole ground of mis- 
appreciation of evidence, his action cannot 
be treated as illegal. He has power to 
send for the record, examine it and set 
The legality 
of an order does not depend on the cor- 
rectness of the reason given and therefore 
wrong reason cannot impair the legality of 
the order but only its propriety. 

L do not see any substantial difference 
between s. 436 ands. 437, Oriminal Procedure 
Code, so far as the question under con- 
sideration is concerned. Both have a com- 
mon background in s. 435, Criminal Pro- 
cedure Code. Itistrue that the Magistrate 
contemplated in s. 437 is one who is coms 
petent to try the case and. the une 
contemplated in s. 437, is not. Itis this 
difference which accounts for the difference 
in the nature of the orders to be passed 
under those sections. Tais, however, is not 
a factor which can influence the interpreta- 
tion of the material words in s. 435, Ori- 
minal Procedure Vode. 


Final Judgment. 


Gruer, J—(May 23, 1938).—In this case 
the learned Sessions Judge has set aside 
the Magistrate’s order of discnarge for two 
reasons: (l) because he finds that the 
proceedings of the lower Court are vitiated 
by several irregularities leading to the 
admission of legally inadmissible evidence 
resulting in wrong inferences, and (2) be- 
cause in his opinion the prosecution evi- 
dence had not been properly appreciated 
by the lower Oourt. 

The first irregularity mentioned is that 
the Magistrate used against the complainant, 
Musammat Phirantin, herj statement made 
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to the Police, of which Ex. D-4 isa copy, 
_ without her attention being drawn to it, 

and wrongly drew an inference therefrom 
that the girl suffered from syphilis and 
was of loose character. The frst part of 
the objection is correct, but the matter 
is of no importance as the girl herself in 
her evidence said that she had Pimples of 
syphilis on her private parts. Her state- 
ment, Ex. D-4, may then be ignored. No 
traces of syphilis were found on her in 
the medical examination, and so the con- 
clusion that she was suffering from this 
disease is hardly justified. However, it is 
clear that she herself thought she was so 
suffering and it is difficult to see how 
she could have thought so unless she knew 
that she had Previously exposed herself to 
infection. Thus the ccnelusion that she 
is probably of loose character, is after all 
not unreasonable, 


The next irregularity is that the first 
information report (Ex. P-1) has not been 
proved by examining the scribe who wrote 
it. This is a formal objection and not 
one that should be advanced on behalf 
of the prosecution whose document Ex. P-1 
is. The defence should not be shut out 
from using this document because the 
prosecution did not formally prove it, ‘The 
presumption is that such a first informa- 
tion report represents the actual information 
given to the Polico and taken down by 
them, and if the prosecution wished to 
imply that the record of the information 
made by the Police wag garbed, it should 
have given evidence to that effect. 


The third irregularity is that the state- 
ment made by Sheocharan to the Police 
has been used to contradict Patras (P. W. 
No. 3), who, according to the Sub-Inspector, 
made a statement similar to Sheocharan’s, 
I agree that a witness cannot be con- 
tradicted by a statement made by another 
witness even though there is a note that 
both agree. The point, however, is a 
minor one, and leaving aside this alleged 
contradiction the Magistrate's conclusions 
would not be affected. I find that the 
Sessions Judge was not justified in saying 
that the lower Court's Proceedings are 
vitiated by the so-called irregularities, 

The question how far misappreciation of 
evidence is a ground for interference was 
referred to a Division Bench,. and the 
answer is that although it is not illegal 
for a Sessions Judge to interfere on the 
ground of misappreciation of evidence, it 
18 improper to do so, unless the order in 
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effect is perverse or manifestly unreason- 
able or foolish or prima facie incorrect: 
The learned Sessions Judge does not go 
the length of saying this is so, but he 
thinks that a different conclusion should 
have been arrived at from the evidence. 
That, according to our decision on the 
reference, is not a proper ground. I have 
carefully scrutinized the Magistrate's order 
and the Sessions Judge's criticism of it. 
The Megistrate’s analysis of the evidence 
is careful and certainly not unreasonable. 
Apart from discrepancies in the evidence, 
there are certainly points which belie the 
story that Phirantin was criminally as- 
saulted by force. No trace was found of 
her glass bangles said to be broken on 
the spot. The explanation that the two 
girls were on their way to a friend of 
Punia'’s to get medicine is suspicious. 
Their being accompanied by eight or ten 
young men to the thana would explain 
how they were practically compelled to 
make a report although reluctant to do so. 
No doubt, there is evidence tending to 
show that the applicant. Sheoprasad did 
go with them in the motor, but looking 
at the case as a whole, I must say that 
the probabilities are that both the girls 
were consenting parties and it was only 
the sequence of events that induced 
Phirantin to pretend to be aggrieved. 

` I find that the Sessions Judge's order 
was inproper, and I therefore restore the 
order of the Magistrate discharging these 
four applicants. Pa 


D. Revision allowed. 


ee 


PATNA HIGH COURT 
Civil Revision No. 630 of 1937 
, July 29, 1938 
Wort, Aa. O. J. AND Manowar LALL, J. 
Tar HON'BLE MAHARAJADHIRAJ SIR 
KAMESHWAR SINGH BAHADUR— 
PETITIONER 
VETSUS 
BISHESHWAR SINGH AND OTHERS— ' 
OPPOSITE Party 
Hindu Law—Joint family—One member 
Other members are not his representatives, A 
In no senst isa member of a joint Hindu family 
a representative of a deceased member. When one 
member dies, his share survives to the other mem- 
bers but they do not obtain by that aurvivorship the 
share of the deceased member but their own share 
is enlarged. They are not representatives. 
C. R. from an order of the Subordi- 
nate Judge of Darbhanga, dited September 
29, 1937. 


dying— 
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Sir Sultan Ahmad and Messrs. L. K. Jha, 
R. Misra and S. P. Srivastava, for the Peti- 
tioner. 

Messrs. A. K. Mitra, B.C. De and Raghu- 
nath Jha, for the Opposite Party. 

Judgment. —In this case this Court 
should interfere under its revisional powers 
and makethe Rule in this case absolute, 
Bisheshwar apparently was substituted in 
place of Kalikanand, deceased, on the foot- 
ing that he, in some sense, represented the 
interest of Kalikanand. They were both 
members of a joint Hindu family. Bishesh- 
war had been a party to the previous 
action which resulted in the family pro- 
perty being sold up. Kalikanand had not 
been a party to that action and it is pre 
sumed that ıt was on that footing that he 
brought this action out of which this ap- 
plication arises. In no senseis a member 
of a joint Hindu family a representative 
of a deceased member. When one member 
dies, his share survives to the other mem- 
bers but they do not obtain by that sur- 
vivorship the share of the deceased mem- 
ber but their own share is enlarged. They 
are not representative and certainly not 
representative in the sense the learned 
Judge in the Oourt below seems to have 
understood the matter. The Rule is made 
absolute and the order of the learned 
Judge is set aside with costs; hearing fee 
one gold mohur. 


8. Rule made absolute. 





OUDH CHIEF COURT 
Second Oivil Appeal No. 49 of 1936 
September 5, 1938 
Zi4-UL Hasan AND Yorke, JJ. 
Syed MOHAMMAD HAIDER 
KAZMI—DEFENDANT—APPELLANT 


versus 
PRINOE SAFDAR JAH ZAHID ALI 
MIRZA BAHADUR AND oruzes— 
RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 53~Hach 
case must be decided on its facts — Inference as to 
intention—Judgment-debtor's having other property 
to meet decree, if prevents application of s. 03—Oral 
gift of property after passing of decree against 
donor—Gift held fraudulent. 

Each case under s. 53 of the Transfer of Property 
Act must be decided on its own facte. The mere fact 
that the judgment-debtor had other property to meet 
the decree does not prevent the application of s. 53. 
Gopi Chand v. Jodhraj Deojit (2), relied on. 

The intention with which a certain transfer is 
made can ordinarily be inferred from circumstances 
and cannot be proved by direct evidence. 

here after passing of the decres the judgment- 
debtor makes % gift of the property orally to his son, 
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this by itselfis sufficient to raise a presumption that 
the object of the gift was to defeat or at least to delay 
the ereditors and this conclusion is further strengthen- 
ed by the fact that in his written statementthe donee 
says that the gift was made on account of paternal 
love but in his evidence before the Court he states 
that the village was gifted tohim for better manage- 
ment and for discharging the encumbrances, 


8, C. A. against the decree of the District 
Judge, Lucknow, dated November 16, 1935, 
reversing the decree of the Munsif, Haveli, 
Lucknow. 

Messrs. H. Hussain and Nasirullah Beg, 
for the Appellant. 

Messrs. Data Prasad Khare and Ram 
Asray, for Respondents Nos. 1-6. 


Judgment.—'This second appeal against 
a decree of the learned Vistrict Judge of 
Lucknow, arises out of a suit brought by 
the plaintifis-respondents for a declara- 
tion that the oral gift of village Amethia 
Salimpur, Parganna Kakori said to have 
been made by defendant No. 2in favour 
of defendant No. 1 (the present appellant) 
is illegal and void as against them and 
that the gifted property is liable to attach- 
ment and salein execution of the decree 
passed in their favour. 

The plaintiffs respondents who are as- 
signees of land revenue obtained a dec- 
tee for Rs. 2,407-8-0 against the defendant 
No. 2 from the evenue Oourt on 
December 12, 1930. On June 13, 1933, 
they attached the village in question in 
execution of that decree. Thereupon the 
appellant brought an objection under 
O. XXI, r, 58, Civil Procedure Code, claim- 
ing that the village had been gifted to him 
orally by his father, the defendant No. 2. 
This objection was allowed by the Court 
and the present suit was filed by the 
plaintiff on August 6, 1934, in the Court 
of the Munsif, Haveli, Lucknow. 

On the pleas raised by the defendant- 
appellant the following issues were framed 
by the learned Munsif. 

1. Is defendant No.1 a universal donee 
as alleged? If so, its effect? 

2. Is une gift fraudulent within the mean- 
ing s.53 of the Transfer of Property Act ? 

3. Are there other creditors of defendant 
No.2? Ifso,is the suit as framed not 
maintainable ? 

4, To what relief, if any, are the plaintiffs 
entitled ? 

5. Isthe property gifted by defendant 
No. 2 in favour of defendant No. l stul 
liable to satisfy the claim of the plaintiffs 
as stated in para. 2ofthe plaint by virtua 
of s. 141 of the Land Revenue Act ? 
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Issue No.3 was decided in favour of 
the plaintiffs but all the other issues were 
decided against them, the learned Munsif 
holding thatdefendant No. 1 was not a 
universal donee, that the gift was not void- 
able, under s. 53 of the Transfer of Property 
Act and that the property was not liable 
to satisfy the claim of the plaintiffs by 
virtue of s. 141 of the Land Revenue Act. 
Against this decree the plaintiffs appealed 
to the District Judge and the learned 
Jadge, though he concurred with the learn- 
ed Munsif in his findings on Issues Nos. 1 
and 5, reversedthe finding of the trial 
Court on issue No. 2 and held that the 
alleged gift in favour of the present ap- 
pellant was made with intent to delay 
and defeat.the plaintiffs. On this finding 
he decreed the plaintiffs’ suit. 

The only question now before us is whe- 
ther or not the learned District Judge was 
right in his findings that the gift in 
favour of the appellant falls under s. 53 
of the Transfer of Property Act. 

We have heard the learned Counsel for 
parties at length but see no reason to 
differ from the finding of the learned Dist- 
rict Judge. Although the burden of proof 
‘In the caselay on the plaintiffs, it was 
conceded on behalf of the appellant that 
the intention with which a certain transfer 
is made can ordinarily be -inferred from 

. circumstances and cannot be proved by 
-direct evidence. Inthe present case we 
-think there are circumstances which lead 
: to the conclusion that the gift was made 
with intent to defeat or delay . the credi- 
tors. The: gift is said to have been 
‘made orally -in July 1932, that isto say, 
-after the plaintiffs respondents obtained 
their decree. This by itself is sufficient 
ta: raise a presumption that the object of 
the gift was to defeat or at least to delay 
the creditors and this conclusion is further 
strengthened by the fact that the reasons 
given by the appellant for the gift being 
made in his favour are both inconsistent 
and inadequate. In his written statement 
“be said that the gift was made on 
account of paternal love but in his evidence 
before the Oourt his statement was that 
the village was gifted to him for better 
management and for discharging the en- 
cumbrances. We fail to see how the donor 
could secure better management of the 
. Village by gifting it away. As regards 
paternal love we note that the donor has 
other sons besides the appellant and ordi- 
narily one should expect him to have as 
much love for his. other sons as for the donee. 
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Much stress was laid on the fact that 
the donor is said to possess chakdari 
tights in the village and two houses in the 
city of Lucknow which are said to worth 
about Rs. 10,000 and it was argued that 
the donor’s ownership of these properties 
showed that he had no intention of defeat- 
ing or delaying his creditors when he 
made the giftin favour of the appellant. 
We agree with the Jearned District 
Judge, however, that there is no satisfactory 
evidence to show the correct value of 
these properties or to show that they are 
not encumbered. 

Reliance was placed on the case of 
Jwala Singh v. Fatta, 19A. L. J. 57 (1) in 
which it was said: : 

“The mere fact that Fatta gifted some property to 
his grandson andsold the same property with some 
other property to hissonand grandson would not 
by itself render the alienations invalid,” 
and that o 

“The appellant in order to succeed had to 
allege and to prove at least that the effect of 
the said alienation was to deprive him of | the 
amount of the Rent Court'e decrees,” ae 
but we consider that each case under 
s. 53 of the Transfer of Property Act must 
be decided on its own facts: In Gopi 
Chand v. Jodhraj Deojit, A. 1. R. 1929 All. 
458 (2) it was held that the mere fact that 
the judgment-debtor had other property to 
meet the decree does not prevent the ap: 
plication of s. 53. 

We think there is no force in this appeal 
and dismiss it with custs. 

8. Appeal dismissed. 

(1) 19 A L J 87; 60 Ind. Oas, 825. 

(2) AI R1929 All 458; 116 Ind, Cas, 815; Ind. Rul, 
(1929) All. 639, i 





LAHORE HIGH COURT 
First Oivil Appeal No. 20 of 1937 
March 12, 1987 
SKEMP, J. 
HARI RAM-—Derenpant—APPELLANT 


versus 
Firm MADHU MAL-DURGA DAS— 
PLAINTIFES— RESPONDENTS `. 
Civil Procedure Code (Act V of 1908), O. XL, rol 
—Reveiver—Appointment of ~If limited to property 
over which plaintiff has lien. > 
The words ‘just and convenient’ inO, XL, r. 1, 
Oivil Procedure Code, construed according to the 
ordinary rules do not limit the appointment ofa 
Receiver to property over which the plaintiff has a 
lien and if the appointment is in fact just and con- 
venient, a Receiver can be appointed. A. R.A. R.A 
L. Cheityar Firm v. U Sin (4), relied on. | 
F. ©. A. from the order of the Sube 
Judge, First Class, Lahore, dated January 


4, 1937. 
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Diwan Mehr Chand, for the Appellant. 

Mr. Amin Chan: Mehta, for the Respon- 
dents. 

Judgment.—This is an appeal against an 
order of a Subordinate Judge òf the First 
Class, Lahore, appointing a Receiver ad 
interim. “The following facts led up to the 
order: On September 4, 1936, the parties to 
this litigation referred a claim to the arbitra- 
tion of Mr. Manohar Lal Sachdev, an Advo- 
cate of this Court. On November 8, 1936, 
he made an award setting forth that the 
defendant owed the plaintiff an amount of 
over Rs. 60,C00 with interest at 9 percent. 
per annum on one promissory note, and 
nearly Rs. 25,000 with interest at the 
same rate on another promissory note. In 
the agreement of reference, the defendant 
admitted owing the said sums but prayed 
for the reduction of amount due and the 
rate of interest charged. The defendant 
then absented himself from the arbitration 
Proceedings but the plaintiff agreed to the 
reduction of interest from 9 per cent. to 6 
per cent. per annum. The arbitrator held 
that there was no reason for reducing the 
Principal amounts claimed and gave 
the plaintiff an award for upwards of 
alac of rupees on November8, 1936. On 
November 10, 1936, the plaintiff made an 
application under para. 20 of Sch. II, 
Civil Procedure Code, that the award should 
be filed in Court. On December 18, he 
applied for a temporary injunction to restrain 


the defendant from transferring his property - 


and for the appointment of a Receiver. 
On December 2}, 1936, the Court issued 
an injunction and on January 4, 1937, 
made an order appointing Khawaja Nazir 
Ahmad, Receiver of the property. Both these 
orders were ex parte. 

On the day of the hearing Mr. Amin Ohand 
Mehta who represented the respondent 
sought to place on the record areport of 
Khwaja Nazir Abmad, Receiver, made to the 
Court, but I disallowed this, first because 
the report was made after the date of the 
order appealed against and it is proper to 
look at the facts as they appeared on the 
date when the order was given; and, 
secondly, because it appeared that to take 
the report into account would. necessitate 
the examination and  cross-examination 
of the Official Receiver at considerable 
length. There is no appeal against the in- 
junction. An appeal is lodged against the 
appointment of Receiver on the sole ground 
that the appointment is not in accordance 
with law ahd that the appointment of 
Receiver should be restricted to cases in 
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which the plaintiff has alien on particular 
property. It was not argued in the course 
of the appeal that the appointment was 
not just and convenient. Mr, Amin Chand 
Mehta justified the order from the facts 
already given and also because on September 
20, 1936, subsequent to the reference to 
arbitation, the defendant had alienated a 
house. This house was already under attach- 
ment by the Senior Subordinate Judge for 
Rs. 1,060 and the balnce was adjusted on a 
Promissory note account in favour of a 
‘gentleman who, it is said, is a connection 
by marriage of the judgment-debtor. The 
learned argument of Diwan Mehr Chand for 
the appellant is that according to authorities 
the plaintiff must have an interest in the 
property before a Receiver is appointed. 
This proposition is indeed laid down in 
Pirthi Chand Lal v. Kalikanand Singh, 
61 Ind. Cas. 849 (1), a Division Bench ruling 
of the Patna High Oourt. The head-note 
states: 

“There is no jurisdiction ina Court to‘appoint a 
Receiver at the instance of a simple contract credi- 
tor unless the creditor establishes a special equity 
in favour of such appointment,” 

Similarly in Chandeshwar Prasad v. 
Bisheshwar Pratap, 58 Ind. Cas. 405 (2), 
another Bench of the Patna High Court ruled 
that a Oourt has no jurisdiction to appoint 
a Receiver of property regarding which 
no litigation is pending. Diwan Mehr 
Chand also urged that a Single Bench 
ruling of this Court, Harkisham Lil & Sons 
v. Peoples Bank of Northern India, Ltd., (3), 
cited Pirthi Chand Lal v. Kalikanand 
Singh, 61 Ind. Cas. 819 (1) with approval, but 
that was only to supporta decision which 
would have been given in any case. In 
that case it was held that the plaintiff, at 
whose instance a Receiver was appointed, 
had an interest in the property. Mr. Amin 
Ohand Mehta relies on the actual wording 
of O. XL, r. 1, which lays down: 

“Where it appears to the Court to be just and 
convenient, the Oourt may by order appoint a 
Receiver of any property whether before or after 
ocres. 

‘This Rule was altered in the Oode of 1908, 
the words ‘to be just and convenient’ being 
substituted for the words ‘to be necessary 
for the realization, preservation or better 
custody or management of any property, 
movable or immovable, the subject of a 
suit ar attachment’. This enlargement is 
significant especially when it is contrasted 

(1) 61 Ind. Oas. 849; A I R 1922Pat. 3186 Pu J 
356; 3 P LT 24. 

(2) 58 Ind. Gas: 405; A I R 1920 Pat. 50L 5P LJ 


513; 1 P LT 643. 
- (3) A I R 1936 Lah. 102. 
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with O. XXXIX,r, 1. Mr. Amin Ohand 
Mehta relied particularly on a recent ruling 
of the Rangoon High Court—A. R. A. R. A. 
L. Chettyar Firm v. U. Sin (4),~ in a case in 
which a third party claimed the property 
‘attached and objected to the appointment 
of an interim Receiver. The learned Judge 
after quoting O. XL, r. J, said : 

- “The rule does not say that a Receiver can be 
appointed only of property which is the subject- 
matter of a pending suit. What it says is that 
‘if it is found just and convenient, a Court can appoint 


a Receiverof any propert rovided th inti 
the defendanthas a right eroto P PaE 


It then said that this order and the two 
preceding orders had been designed by 
the. Legislature in order to secure the 
plaintiff against any attempt on the part 
of the defendant to defeat the execution 
:of any decree that may be passed against 
Jim. In my opinion the words ‘just and 
convenient’, construed according to the 
‘ordinary rales, do not limit the appoint- 
ment of a Receiver to property over which 
the plaintiff has a lien, and the appoint- 
ment in this case was in fact just and 
convenient. Indeed, on a suggestion that 
the defendant-appellant should pay some- 
thing into Oourt to settle the matter, the 
‘respondent's Counsel said his client would 
accept eight annas in the rupee. I dismiss 
this appeal with costs. 

D. Appeal dismissed. 


()AIR1935 Rang. 398; 159 , ers 
‘Rang. 282. ene Ind. Oas. 816; 8 R 
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BOMBAY HIGH COURT 
Second Civil Appeal No. 535 of 1934 
December 13, 1937 . 
Divatta, J. 
SONU KASHIRAMSHET TELI AND OTHERS 
-DEFENDANTS — APPELLANTS 
; versus 
SHANKAR SAKHARAM SARKHOT 


AND OTHERS—PLaIntTrrrs—ResponpEnts 

Bombay Khoti Settlement Act (I of 1880), s. 5— 
` Doctrine of presumitur retro, if ‘applies to case 
under s. 5~Tenant to prove occupation from before 
particular year—Tenant proved to have been on 
land three years after particular year fixed—Pre- 
ee regarding beginning of tenancy from before 
-~ The doctrine of presumitur retro might apply to a 
case falling under s. 83 of the Bombay Land Re- 
venue Oode, but it has no scope for application to 
‘a case falling under s. 5, Khoti Settlement Act. 
-Beotion 5, requires that the occupation from or 
before a particular year must be proved, and the 
burden lies onthe tenant to prove that particular 
fact, The fact that the tenant was proved to be 
on the land three years after the particular year 
fixed; would not entitle him to the benefit of the 
presumption that his tenancy began from or before 
1845-16. There is no scope for applying the test of 
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a reasonable period when the section is quite 
positive in its terms. In such cases it must be 


definitely proved by the tenant that he was on the 
land at least from 1815-16. 

Plaintiffs were landlords and their case in sub- 
stance was that defendants were their annual 
tenants of the suit lands which were of the khoté 
tenure and that the defendants’ ancestors had pass- 
ed rent-notes or kabuliyatsfrom 1855 to 1901, ad- 
mitting their annual tenancy, and they brought the- 
suit after giving notice to the defendants. The 
defendants’ contention in their written statement 
was that they were permanenttenants and not annual 
tenants of these lands, and, therefore, the plaintiffs 
had noright to eject them. Defendants established 
their possession since 1848, but therewas no evi- 
dence to prove their possession before that year : 

Held, that the defendants were not entitled to 
the benefit of s. 5, Bombay Khoti Settlement Act. 
The doctrine of presumitur retro had no application 
to the case nor did illus, (d) to s. 114, Evidence: 
Act, apply. 

S. O. A. against the decision of the Dis- 
trict Judge, Ratnagiri, in Appeal No. 300 
of 1932. 

Mr. A. G. Desai, for the Appellants. 

Mr. G. B. Chitale, for Respondents No. 2, 
3, 6 and 7. 


Judgment.—This is a defendants’ appeal 
in a suit by the plaintiffs to recover pos- 
session of certain lands. Plaintiff's are 
landlords and their case in substance is 
that defendants are their annual tenants of 
the suit lands which are of thé khoti tenure 
in the Ratnagiri District and that the de- 
fendants’ ancestors had passed rent:notes 
or kabuliyats from 1855 to 1901 admitting 
their annual tenancy, and they brought the 
suit after giving notice to the defendants, 
The defendants’ contention in their written 
statement was that they were permanent 
tenants and not annual tenants of these 
lands, and, therefore, the plaintifis had no’ 
right to eject them. The material issue 
framed by the trial Court was, whether the 


- permanent tenancy setup by the defend- 


ants was proved. The case was fought 
in the trial Oourt on the basis whether the 
defendants had proved that they were per- 
manent tenants under s. 83, Bombay Land 
Revenue Code, and it was of opinion that 
although for the purpose of s. 83, Bombay 
Land Revenue Code, the origin of the de- 
fendants’ tenancy could not be ascertained 
as having arisen in a particular year, the 
fact that they, passed for a period of 46 years 
several rent-notes admitting annual tenancy 
would show that they were not permanent 
tenants. It, therefore, decreed the plaintiffs’ 
suit. 

On appeal, the defendants took a further 
point that even assuming that they were 
not permanent tenants under s. 83 of the 
Bombay Land Revenue Code, they were 
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such under s. 5, Khoti Settlement Act, 1880, 
that on the evidence it was established that 
they were on the land at least from 1848, 
and that as there was no definite evidence 
as to who was on the land before that date, 
a presumption should be made in the de- 
fendants’ favour that they were on the land 
in 1845-46 whichis the period fixed under 
S. 9, Khoti Settlement Act, under which 
every holder of khoti land, who had actually 
occupied or cultivated the same continu- 
ously from any time previous to the com- 
mencement of the revenue year 1845-46, 
had a permanent tenancy in the land so 
occupied or cultivated. The learned Appel- 
late Judge has considered that point in 
detail and ina lucid and reasoned judg- 
ment he has come to the conclusion that the 
presumption, which the defendants-appel- 
lants had invited the Court to make, would 
not apply toa case falling under s. 5 of 
this Act. The learned Judge holds that the 
evidence established the defendants’ pos- 
session since 1848, but that there was no defi- 
nite evidence to show that they were on these 
lands before that year, and that they would 
not be entitled to the benefit of s. 5 unless 
the doctrine of presumitur retro applied to 
take their possession back at least to the 
particular year 1845-46. ‘The learned Judge 
says that where the section lays down the 
limit of a particular year which is required 
to be proved by the tenant asthe year from 
“ which at least his occupancy of the land 
commenced, the doctrine of presumitur retro 
had no scope for application. 

I think the learned Judge was right in 
that view. That doctrine might apply to a 
case falling under s. 43 of the Bombay 
Land Revenue Code where the only thing 
to be proved is that the origin of the 
tenancy was lost in antiquity, that is, it 
cannot be proved to have commenced from 
a particular year or period. In such cases, 
if the tenant proves that he was on the 
land, say in 1848, and if it is not shown 
that his occupation commenced in that year, 
a presumption could be made that his ances- 
tors were on the land even before that 
date, though there was no presumption as 
to the actual date from which his occupa- 
tion commenced. Section 5, Khoti Settle- 
ment Act requires, however, that the occu- 
pation from or before a particular year must 
be proved, and the burden lies on the tenant 
to prove that particular fact. The fact 
that the tenant was proved to be on the 
land three years after the particular year 
fixed, would not entitle him tothe benefit 
of the presumption that his tenancy began 
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from or before 1°45-45. If this argument 
is carried to its logical conclusion, a tenant 
who was on the land, say, in 1860,in ab- 
sence of evidence as to who was in occupa- 
tion before, might say that a presumption 
should be still made in his favour and it 
should be held that he was in possession 
in 1845 even though there was an interval 
of about fifteen years between these dates. 
Mr. Desai, the learned Advocate for the 
appellants, conceded that it must be a rea- 
sonable time, and that it would depend upon 
the facts of each case, but there is no scope 
for applying the test of a reasonable period 
when the section is quite positive in its 
terms. In such cases it must be definitely 
proved by the tenant that he was on the 
land at least from 1845-46. This point does 
not seem to be covered by any authority of 
this Oourt although my attention has been 
drawn totwo unreported cases in both of 
which it did not directly arise for decision. 
In Second Appeal No. 709 of 1906, there is 
a dictum of Heaton, J. in the appellants’ 
favaur. But that was purely obiter, and 
seems to be onlya casual remark in the 
judgment. In the other case, Second Appeal 
No. 594 of 1903, there is no judgment of 
this Court. The appeal is simply dismissed, 
although in the judgment of the learned 
trial Judge, there seems to be an opinion 
expressed, by way of obiter, that the doc- 
trine of presumitur retro might apply to a 
case falling under s. 5, Khoti Settlement 
Act. I am, however, of opinion, for the 
reasons given above that whereas the doc- 
trine of presumitur retro might apply to a 
case falling under s. 83 of the Bombay 
Land Revenue (ode, it has no scope for 
application to a case falling unders. 5, Khoti 
Settlement Act. Mr. Desai has contended 
that this doctrine should be applied under 
s, 114, Ill. (d), Evidence Act. But that 
illustration to my mind has nothing to 
do with the facts of the present case. It 
says that the Court may presume that a 
thing or state of things which has been 
shown to be in existence witnin a period 


shorter than that within which such things 


or states of things usually cease to exist, is 
stillin existence. The point in this case is 
not that. It is whether, in spite of the par- 
ticular year laid dowa in the section, we 
can ignore it and even thouga a later year 
is proved, the possession should be taken to 
that particular year by a mere presump- 
tion. 

A further interesting question might arise 
whether, to a case falling unders. 5, Khoti 
Settlement Act, s. 83, Bombay Land Reve- 
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nue Code would apply or not, because by 
a legislative amendment in the year 1913 
the words ‘‘permanent tenancy” in s. 5, 
have been substituted for the words “occu- 
pancy right” which existed before. So that 
8.5, Khoti Settlement Act, becomes an 
enactment under a special Jegislation as 
regards permanent tenancy, while s. 83, re- 
mains a general enactment. It is well-known 
that where there are two such enactments, 
the special one should apply and not the 
general one. But it is not necessary for me 
to decide that point here because I agree 
with the lower Courts that on the facts of 
this case the defendants have not succeed- 
ed in establishing a permanent tenancy 
unders. 83 of the Bombay Land Revenue 
©:de on account of the various kabulayats 
which they have passed from time to time 
for a period of forty-six years admitting 
their annual tenancy. The result, there- 
fore, is that the decree of the lower Appel- 
Tate Court is confirmed and the appeal is 
dismissed with costs, 


8. Appeal dismisse d. 
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p OUDH CHIEF COURT 
Oriminal Reference No. 42 of 1938 
September 12, 1938, 
Yorxu, J. 
EMPEROR—COMPLAINANT 
versus 
SHANKAR DAYAL AND OTHERS—- 


4 AcODSED 

. Criminal Procedure Code (Act V of 1898), ss, 236, 
231— Accused charged under s. 323, Penal Code (Act 
XLV of 1860), can be convicted under g, 452— But 
accused should not be prejudiced by framing charge 
under wrong section—Penal Code (Act XLV of 1860), 
.8. 442—Erection of awning over shop, if constitutes it 
building. 

It is not illegal to convict a man of an offence under 
s. 452, Penal Code, in a case in which he has been 
charged under s. 323, Penal Code, in the light of the 
wording of ss. 236 and 237 of the Code of Oriminal 
Procedure, but the question which is to be decided 
in each case is whether the accused has or has not 
been prejudiced in his trial by the fact thatthe 
eharge was framed under the wrong section. 

Erection of an awning over a shop does not 
constitute the shop a building within the meaning 
of s. 442, Penal Code. 

Cr. Ref. made by the Sessions Judge of 
Hardoi. 

Mr. H. K. Ghose, the Assistant Gov- 
ernment Advocate, for the Crown. 

Dr. J. N. Misra and Mr. H. N. Misra, 
for the Accused. 

Order.—This is a reference by the 
‘Sessions Judge of Hardoi recommending 
that the conviction of certain persons 


EMPEROR V. SHANKAR DAYAL (OUDE ) 


17710 


under s. 452, Indian Penal Code, be set 
aside. 

What happened in this case was that 
as the result of a dispute the accused 
persons went in a body to the so-called 
shop of the complainant Ram Charan 
whom they beat with the result that he 
sustainad a contused wound 2” x 4", 
bone deep on the front part of the head 
and a contusion 13” x 3" behind the 
middle of the left forearm. The accused 
persons were convicted by a Second Class 
Magistrate of offences under ss. 147 and 
323, Indian Penal Code. Under the former 
section he sentenced Ram Dayal tofour 
months’ rigorous imprisonment, Shankar 
Dayal to three months’ rigorous imprison- 
ment anda fine of Rs. 100 and the other 
four accused each to three months’ rigorous 
imprisonment and a fine of Rs. 50. Under 
s. 323 he fined each of theaccused Rs. 50, 
with two months’ rigorous imprisonment 
in default. h 

The case went upto District Magistrate 
in appeal and the District Magistrate on 
June 3, 1938, left the sentences on Ram 
Dayal untouched. He set aside the fines 
inflicted under s. 147, Indian Penal Code, 
on Shankar Dayal and the other four 
accused. When he came to deal with 
the case under s. 323, Indian Penal Code, 
he concluded that the attack was deli- 
berate and premeditated, and that in the 
circumstances, the appropriate section to 


_ @Pply was s. 452, Indian Penal Code, 


and not s. 323,Indian Penal Oode. He 
held that the sentences of fine was proper 
and declined to interfere with them. 

On the case going in revision to the 
Sessions Judge, the latter was of opinion 
that the alteration of the conviction. from 
one under s. 323, Indian Penal Code, to 
one under s. 452, Indian Penal Code, was 
not illegal of itself, but he was of opinion 
that the evidence did not establish that 
the shop at which the attack took place 
was a building and thus the offence did 
not come within the definition of house 
trespass under s. 442, Indian Penal Code, - 
and therefore the conviction under s. 452, 
Indian Penal Code. by the District Magis- 
trate was wrong, and he has therefore re> 
commended that it should be set aside. 

Two questions really arise and only two. 
First whether the alteration of tke con- 
viction was legal, and secondly, whether 
the facts did establish the commission of 
an offence under s. 452, Indian Penal 
Code, that’ is to fsay, whether ¿the shop: in 
question was or was not a building. 
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As regards the first question, I am in- 
clined to agree with the Sessions Judge 
that if is not illegal to convict a man of 
an offence under s. 452, Indian Penal 
Code, in a case in which he has been 
charged under s. 323, Indian Penal Code, 
in the light of the wording of ss. 236 and 
237 of the Code of Oriminal Procedure, 
but the question which is to be decided 
in each case is whether the accused has 
or has not been prejudiced in his trial 
by the fact that the charge was framed 
under the wrong section. In the present 
case it is suggested with some show of 
reason that the accused were prejudiced. 
It is not shown and does not appear that 
there was any real cross-examination de- 
voted to ascertaining whether the shop 
in question was or was not a building 
within the meaning of s. 442, Indian 
Penal Ccde, and in these circumstances it 
would seem prima facie that the alteration 
of the charge does cause injustice to the 
accused, and the District Magistrate should 
not therefore in appeal have altered the 
conviction from s. 323, Indian Penal Code, 
to s 452, Indian Penal Code. 

On the second point the District Magis- 
trate in his explanation urges that this shop 
was a building within the definition found 
in s. 442, Indian Penal Code. The Sessions 
Judge only referred to the statement of 
Ram Dayal that the shop was under a 
cover, and if by a cover had been meant 
a thatched or iron roof, implying that 
this was the ordinary kind of bazar shop 
with either a wooden or a mud ora one 
brick wall, I should have been inclined to 
agree with the Dtstrict Magistrate that 
this was a building, but learned Counsel 
has referred to the Urdu record which 
shows that the: phrase used is pal para 
hai, which evidently means that an 
awning had been rigged up. The erec- 
tion of an awning certainly does not con- 
stitute the shop in question a building. 
In these circumstances, I am in agreement 


with the learned Sessions Judge, that the. 


conviction unders. 452, Indian Penal Code, 
was improper and that conviction must be 
Set aside. 

The Sessions Judge has not in terms 
recommended that the conviction under 
s. 823, Indian Penal Code, Should be re- 
stored, but I can see no reagon why it 
should not be restored. The only question 
is waoether inthe light of the sentences 
inflicted for the offence under s. 147, 
Indian Penal Code, and the view evidently 
taken by the District Magistrate that the 
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sentences originally inflicted were excessive, 
the sententences of fine should not be re- 
duced. Itis to be noted that the com- 
plainant sustained only two injuries and 
had the case been a simple case under 
s. 323, Indian Penal Code, I doubt if the 
District Magistrate himself would have 
inflicted such heavy fines as were inflicted 
by the trial Court. ; 

In my opinion the sentences are still 
on the heavy side and I would reduce 
the amount of fine inflicted under s. 323, 
Indian Penal Code, to Rs. 20 each and I 
order accordingly. The ordər in regard 
to compensation will stand as before. 


5. Order accordingly. 
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In a murder trial the Sub-Inspector who was in 
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him to witness the accused discover the dead body. 
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for, took charge of the investigation and taking aside 
the accused recorded his confession in instalments, 
All along the Sub-Inspector kept on looking till the 
post mortem examination, when he proceeded to in- 
quire and take note of what the accused had deposed 
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Held, that the behaviour of the officers was so 
abnormal that it cast a good deal of doubt on the 
genuineness of the confession, 

Motive for crime is a matter of guess work onthe 
part of those who do not take part in the offence and 
what may appear insufficient to one may be acom- 
pelling spring of action for anuthe: but it has to be 
judged by reasonable standards. 

Oral proof by a Magistrate of a confession which 
he could have recorded is inadmissible, for, when the 
Legislature has prescribed a particular mode of proof, 
no other method will suffice, Nazir Ahmad v. Emperor 
(1), followed, 

lf the confession as a whole is unreliable, the dis- 
covery which is but a part of that confession should 
also be held to be unreliable. 
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Mr. Jhanda Singh, for the Advocate- 
General, for the Crown. 

Ram Lall, J.—Five persons, Akbar and 
his brother Mahbub, sons of Badr Din, 
Ilam Din and his brother Muhammad 
Din, sons of Bali, who is a tenant of 
Badr Din, and Hidayat, aservant of Badr 
Din, were tried by the learned Additional 
Sessions Judge of Ferozepore for the alleged 
murder of one Muhammad Said, a young 
lad of 15, the son of Muhammad Din, a 
Sub-Inspector of Police, posted at the time 
of the occurrence at Okara in the Montgo- 
mery District. The occurrence is stated to 
have taken place on August 11, 1937, at 
village Bukhanwala to which the accused 
persons belong and whichis situated at a 
distance of about: three miles from village 
Sattoke in the Ferozepore District which 
is the original home of Muhammad Din, 
Sub-Inspector, and where the deceased had 
come during his holidays from school. The 
learned Judge acquitted Mahbub, Muham- 
mad Din and Hidayat, convicted Akbar 
and Ilam Din under s. 302 and sentenced 
each of them to death. They have appealed 
through Mr. D. O. Ralli and Sardar Sahib 
Jhanda Singh has appeared in support of 
the conviction. The prosecution case as 
put forward finally in the Court of the 
Additional Sessions Judge is very short and 
simple but so many peculiar incidents 
came to pass during the different stages of 
the evolution of this story that it is worth- 
while setting out the main facts in some 
detail. 

It is said that on August 10 in the 
afternoon, the deceased borrowed a bicycle 
from Jamal Din, P. W. No. 11, promising to 
return it the next morning. The deceased 
went on this bicycle to village Charagh 
Din Wala to visit one Siraj Din, a relative 
of his, who was lying seriously ill and who 
died that very night. The way to Charagh 
Din Wala lay along a canal minor on which 
is situated village Rukhanwala where Badr 
Din, father of Akbar, appellant owns lands. 
The deceased boy is alleged to have 
travelled part of the way with Inayat Khan, 
P. W. No. 16, who was also on a bicycle. 
At R. D. 76 where Badr Din has some 
lands under cultivation they were accosted, 
according to Inayat Khan, by Akbar and 
Ilam Din, appellants, and Roshan. They 
dismounted and on Akbar'’s inquiry Muham- 
mad Said deceased informed him that he 
was going to visit Siraj Din and would 
return by the same route next morning as 
he had to return the bicycle at 9-30 am. 
to. the owner thereof. It is stated by 
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Inayat that the two actually made an 


appointment to meet the next morning at 


the same place and take some light refresh- 
ments (lassi). The next day Muhammad 
Said was seen by Chiragh Din (P. W. No. 17) 
ata place about 7 miles from Ohiragh Din- 
wala on his way back hcme atabout 8-45 
A.M. Chiragh Din inquired from him about 
Siraj Din and was told that Siraj Din had 
died. This according to the prosecution 
witnesses was the last that was seen of 
Muhammad Said alive. 

When the boy did not return to Sattoke, 
inquiries began to be instituted but with- 
out success. On August 15, the disappear- 
ance of the boy was reported to his father 
at Okara and he took a week’s leave and 
came into Sattoke at 3 or 4 Pw. on the 
18th and immediately sent a rukka to 
the Police Station at Luliani within the 
jurisdiction of which village Sattoke is 
situated. The Sub-Inspector in charge of 
the thana arrived in. Sattoke that very 
evening, put up with Muhammad Din in 
Sattoke and commenced investigation. This 
Sub Inspector Pandit Radhka Narain (P. W. 
No. 22) remained in charge till August 
20, when he handed it over to D. W. No. 1 
Mumtaz Ahmad Khan. It is the evidence 
of Pandit Kadhka Narain that the first 
clue about the murder was the statement 
of Hukam Din, Lambardar, an uncle of the 
accused, on August 20, 1937, which has 
been proved as Ex. P. J. and has been 
treated as the first information report in 
case. This document recites that while 
searching for the missing boy Hukam Din 


came to village Rukhanwala where he spent 


the night of the 19th. On the morning 
of the 20th he mentioned the disappearance 
to a person who is related both to Badr 
Din and to himself, whereupon this person 
offered to give information if Hukam Din 
took an oath that his name would not be 
disclosed at any stage. Under this seal 
of secrecy he told Hukum Din that Akbar, 
appellant, wished to marry a girl to whom 


-the deceased had been éngaged and because 


of this motive, Akbar and Mahbub, Ilam Din 
and Muhammad Din and Hidayat had killed 
Muhammad Said, that the corpse would be 
recovered and that enquiry should be made 
from Akbar. On getting this information 
Hukam Din started towards the abadi and 
came upon Dulla who was on his way to the 
Railway Station as the sun was rising and 
narrated to him what he had heard, hut 
without giving him the name of the inform- 
ant. The two then walked together towards 
Sattoke when they happened to meet Ilam 
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Din, appellant, and his young brother 
Muhammad Din from whom they made 
enquiries and Ilam Din after a brief conver- 
sation confessed that he along with Akbar, 
Mahbub, Muhammad Din and Hidayat had 
murdered Muhammad Said on the morning 
of August 1l, on the Ram ‘Thammano 
canal, minor, at the’ instance of Akbar and 
had buried the corpse. Muhammad Din 
supported what Ilam Din said and also 
confessed that he had joined in the mur- 
der. At this stage Dulla went off to catch 
his train and Hukam Din came to village 
Sattcke and reported what he had heard 
to the Sub-Inspector. He says he did not 
bring Ilam Din or his brother with him 
so that the other suspects might not come 
to know of what they knew. 

When the Sub-Inspector had recorded 
this information, he went to Rukhanwala 
and after making enquiries from Ilam Din 
arrested him. He was satisfied that Ilam 
Din would be prepared to recover before a 
Magistrate the corpse of Muhammad Said, 
but he made, so he says, no enquiry from the 
accused whether or not he would be pre- 
pared to repeat his confession before a 
Magistrate. Hither this statement, however 
strange, must be true, or the Sub-Inspector 
made no enquiry at all from the accused 
himself for he went straight to Kasur and 
made an application, Ex. P. B. asking 
that a Magistrate be deputed to witness 
the discovery of the corpse of Muhammad 
Said which the accused Ilam Din had agreed 
to point out to him from the “adjoining 
sugarcane field of Akbar, son of Badar Din”. 
On this application, Lala Pran Nath, Magis- 
trate, First Class, Kasur, came with the 
Sub Inspector and reached the place where 
Tlam Din was detained on the canal minor 
near the sugarcane field in question at 
about 4 p. m. Tt is worthwhile consider- 
ing what information was available to 
the investigating authorities at this stage 
and what was the natural course of con- 
duct that could be expected of them, in 
order to judge the action that they are 
proved to have taken. The first thing that 
is obvious is. that though for 11 days no 
clue of any kind was available, suddenly 
on the morning of 20th the whole mys- 
tery was revealed, the motive disclosed, 
the identity of the culprits known, two 
. confessed, and the whereabouts of the body 
discovered. ‘The reaction of the lamardar 
to whom the confessions were made by 
Ilam Din and of Din Muhammad, are some- 
what curious: and the action of the Sub- 
Inspector on this still more curious. In 
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this connection I would first consider the 
implications of the statement Ex. P. J. 

If what is stated in P. J. be correct, then 
an uncle of the deceased, who is himself a 
lambardar, suddenly stumbles on informa: 
tion which is of vital importance and within 
a few minutes of this happens to meet two 
of the culprits each of whom confesses to 
him and yet he takes no step to detain 
the confessing accused. The explanation 
offered is that he did not bring Ilam Din 
to Sattoke, a distance of not more than 
three miles, because he was afraid the 
other accused would come to hear of it, 
does not appear to me to be satisfactory. 
On the other hand to leave these two 
accused alone was most likely to apprise 
the others of what was happening. In the 
second place the sugarcane field in which 
the body was buried was very close to tha 
place where the accused confessed and yet 
the lambardar did not take the trouble to 
have the field indicated to him. Ia the 
third place the person who gave’ the original 
information to Hukam Din, witness, has not 
been produced and his name was mentioned 
only when Hukam Din appeared as a wite 
ness in Court. In the fourth place,. the 
information that the deceased had made an 
appointment to meet Akbar and others on 
the 11th morning must already have been 
known through Inayat and that the boy 
had been seen on the morning of the occur- 
rence at 8-45 p. m. on his bicycle getting 
on to the bank of the Ram Thamman Rajhab, 
i.e. very near the place of murder, must 
have been known through Haji Oharagh 


‘Din, P. W. No. 17, who himself belongs to 


Sattoke. In addition, the fact that Akbar, 
Mahbub and three others had. been seen 
together at the alleged time and place of 
murder must have been known through 
Charagh Din, P. W. No, 18, and Nur 
Muhammad, P. W. No. 19, and yet no ene 
quiry was made from these persons till 
Hukam Din is told of the murder under a 
vow of secrecy. The deceased was the son 
of a Sub-[Inspector of Police, and belonged 
to afamily which onthe record is shown 
to be influential in the neighbourhood: the 
field of enquiry hid been restricted and yet 
no clue was found for nine days. This dces 
lead to the inference that the evidence on 
the point of the clue is not above suspicion, 
In the fifth place, from the point of view 
of the accused, it is strange that imme- 
diately on being questioned Ham Din and 
his brother should both have confessed to 
a Village lambardar who isa near relative 
of the deceased, when they, in common 
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with the whole countryside, must have 
known that no clue had been discovered up 
to date. The association of Dulla, P. W. 
No. 20, in this incident also appears to me to 
be suspicious and I shall deal with the credi- 
bility of this witness later when discussing 
the merits of the confession. It is sufficient 
at this stage tosay that he was not examined 
by the Police till August 26, and explains his 
absence by saying that he was away from 
his village for some days, but as I will show 
later. he can give no sensible explanation 
of his visit to Lahore and Kasur during 
this period. In the sixth place, the motive 
is stated to be the desire of Akbar to obtain 
the hand of Musammat Nazir Begum who 
was engaged tothe deceased and that be- 
cause of this Akbar forced the others to join 
him in this crime. 
_ It appears to me from the foregoing dis- 
cussion that if the story as put forward 
now be correct, then enquiries should have 
been made from Akbar and others much 
earlier, that if in fuct no clue was known, 
Hukam Din was not a likely person to 
whom Ilam Din and his brother would 
confess immediately on being questioned, 
and that, if they did, one would expect 
Hukam Din to take both of them with him 
straight to the Sub-Inspector who was 
then at a distance of 3 miles only, and if 
necessary, Dulla and Hukam Din would 
have taken the confessing accused by force. 
after getting from them the whereabouts 
of the corpse. Turning now to the reactions 
of the Sub-Inspector, He is told for the 
first time in an important case that two 
accused are confessing and mentioning the. 
names of three others and also offering to 
show where the corpse had been buried. 
He arrests: Ilam Din but does not arrest 
Muhammad Din who was produced before 
“him with two others two days later. The’ 
implication is clear that either the statement 
of Hukam Din and Dulla is false that both 
accused were confessing, or the Sub-Inspec- 
tor sadly neglected his elementary duty to 
arrest and question Muhammad Din, accus- 
ed. In the second place any Sub-Inspector 
of experience would have got the accused 
to point out the corpse then and there 
in the presence of respectable persons, and 
would have made efforts to apprehend the 
‘other persons named by Ilam Din and at 
least to lock up their houses. Instead of 
th’s obvious course he goes to Kasur to get 
a Magistrate not according to his own state- 
ment to record a confession but to witness 


‘the accused discovering the dead body. 
He says : : 
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“Tlam Din never stated before methat he wanted 
to make astatement of confession before a Magis- 
trate...I never applied that the Magistrate should 
record the statement of accused Ilam Din. I did 
not know as to whether the accused wanted to or 
was prepared to make a statement of confession 
before a Magistrate,” 

The reason why the Sub Inspector mak- 
ing this statement appears to me to be 
obvious, If the accused was willing to make 
a statement to a Magistrate, he should 
straightway havetaken him to a Magistrate 
but he did not do so. The conduct of the 
Sub-Inspector in this respect lends colour to 
the contention of learned Counsel for the 
defence that the whereabouts of the body 
were already known and that is why the 
Sub-Inspector waited to get a Magistrate 
to witness the formal discovery rather than 
do this part of the investigation himself, 
and further that the accused was not in 
fact willing to confess and that this is the 
reason why he was not taken to record his 
confession, or Muhammad Din arrested 
and his confession recorded, or an attempt 
made to lock-up the houses of the other sus- 
pects. If the story for the prosecution be 
true, the conduct of the Sub-Inspector 
appears to me to be highly incompetent 
and suspicious. 

Before considering what further action 
was taken by the Police and the Magistrate 
who was brought to the spot at4 P. mM. on 
the 20th,I think it will be convenient to 
examine the broad features of the confes- 
sion as given in Ex, P.J. andina the state- 
ments of Hukam Din and Dulla, witnesses. 
Tne first feature is the motive. The point 
of note in this convection is that all facts 
constituting the motive were already with- 
in the knowledge ofthe relatives of the 
deceased. Within the knowledge that some 
at lease of these relatives and friends must 
have heard that Akbar had met the deceas- 
ed on the 10th and had. asked him to meet 
him again the next morning on his way 
home, no enquiry was made from Akbar, 
This shows that the motive was not strong 
enough to excite suspicion in the mind of 
the family of the deceased. The motive 
has a basis in an engagement that accord- 
ing to Muhammad Din, P. W;, the father of 
the deceased, took place at least five years 
previous to the occurrence, but since then 
Akbar had married and had got a son : vide 
the statement of Karam Din, P. W. No 8. 
In the circumstancesit appears tome that 
any annoyance that Akbar might have felt 
atthe betrothal of Muhammad Said must 
have worn off, and certainly would not be 
such as to impel him to murder an inno- 
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cent boy. If the motive is weak qua Akbar, 
it hardly effects his young brother and 
the sons of hisfather’s tenant or their ser- 
vant. To my minditis unthinkable that 
because of such a motive Akbar, who was 
apparently maintaining friendly relations 
with the deceased and whose father Badr- 
ud-Din according tothe statement of the 
deceased's father actually visited him at 
Okara on the lsth should have compelled 
his young brother of 17 and the sons of his 
father’s tenants to commit an offence of this 
character. Motive after allis a matter of 
guess work cn the part of those who did 
take part in the offence and what may 
appear insufficient to me may be a 
compelling spring of action for another but 
it hasto be judged by reasonable stand- 
ards. Neither Akbar, judged by any such 
reasonable standard, would force the other 
four to join him, nor would the other four 
yield to his pressure. Not only does the 
motive appear to me to be wholly inade- 
quate butin so far asit is put forward in 
the confessions as the only motive dis- 
closed by Akbar the confessions appear to 
me on this point to be false. 

The next main feature of these alleged 
confessions is the manner Of executing the 
murder. AsI have shown before according 
to the statement of Inayat, P. W. No. 16, 
Akbar, [lam Din and Roshan knew that the 
deceased would be returning presumably 
alone on August 11, along the Ram Thamman 
minor and would pass near the fields 
‘of some of the accused. It seems to me to 
be unlikely in the highest degree that in 
order to murder a boy of 15 who was un- 
suspecting and unarmed and who. was 
expected to be alone, Akbar should collect 
a band of five persons and by threats or 
otherwise coerce these four, including two 
lads of 16 and 17 to join him in this enter- 
prise. It would be more natural for him to 
have carried out this job alone and there is 
very little doubt that no more than one 
man was required either to murder or to 
- dispose of the body. The more the people 
who are taken into confidence, particularly 
when they are unwilling and without a 
personal interest in the motive, the more 
dangerous does the plan become. This un- 
natural mode of executing a simple plan 
appears to me to cast considerable doubt on 
the whole story. 

It has been seen that the Sub-Inspector 
in charge of the investigation went to fetch 
a Magistrate after leaving Ilam Din onthe 
Ram Thamman minor near the field where 
the body was buried, without arresting 
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Muhammad Din or attempting to arrest the 
others or lock up their houses. Mr. Pran 
Nath Bhalla, Magistrate, First Class, P. W. 
No. 13, accompanied the Sub-Inspector who 
also tcok the precaution of carrying back 
with him Dr. Muhammad Afiat Khan, P. W. 
No. 1, the Assistant Surgeon of Kasur. The 
party reached the Ram Thamman minor at 
4p. M. aud met Ilam Din, accused, who 
was detained there. The Magistrate instead 
of doing what he had been brought to 
do, viz. to witness the accused discover the 
dead body, apperently takes charge of the 
investigation and takes Ilam Din with him 
ina lorry toa rest-house about half a mile 
away and there prceceeds to record his state- 
ment under s. 164, Criminal Procedure Code. 
The procedure of the Magistrate appears to 
me to be most extraordinary. At Kasur no 
request was made to him to record a com 
fession. The Sub-Inspector according to 
his own statement did not know, or had 
even enquired from Ilam Din whether he 
would be prepared to make a confession 
and, therefore, the idea of recording a con- 
fession must have originated with the 
Magistrate himself. When the Magistrate 
first came into contact with Ilam Din, 
accused, he put no question to him from 
which it could appear to anyone that he 
wanted to record a confession. On this 
point the Sub-Inspector makes the follow- 
ing statement : 

“The Magistrate did not make any enquiries from 
the accused in my presence. So I cannot tell why 
he took him to the rest-house. I did got request 
the Magistrate totake the accused to the rest-house, 
I didnot try to find out why the Magistrate was 
taking the aécused away, , My idea at the time was 
that the Magistrate was takinghim away in order 
to inquire from him about the place which he wanted 
to indicate,” 

This last idea must clearly be wrong be- 
cause in Ex, P/B itself, in which the Sub- 
Inspector asked forthe services of a Magis- 
trate, be himself stated that the “corpse 
was buried in an adjoining sugarcane field 
of Akbar, son of Badr Din.” The Magis- 
trate himself does not specifically say how 
the idea of recording a confession under 
s. 164, presented itself to him. He merely 
states that he met the accused almost oppo- 
site the place where the body was eventu- 
ally found and took him to the rest-house, 
where he got his handcuffs removed and, 
asthe accused was prepared to make a 
statement, he gave him half an hour to 
decide whether or not he would confegs, 
He goes on to say that after the state- 
mente, had been recorded, he dictated 
to the Sub-Inspector the substance of the 


` eertiticate 


' memorandum there 
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statement made to him by the accused as 
the Sub-Inepector “wanted to know orally 
what the accused had said.” The first re- 
markable thing that strikes me in this 
connection, therefore, is that the Magistrate 
should have undertaken the burden of the 
investigation without even a request from 
the Sub-Inspector. The second equally re- 
markable thing that appears on the evi- 
dence-is that the Sub-Inspector allowed 
himself to disappear in the background till 
the confession had been recorded, the body 
recovered, and hethen tried to find out what 


' the accused had said. The third and still 


more remarkable circumstance is the 
method of recording the confession. This 
was as follows: The Magistrate who says 
he “knew nofact of this case when he re- 
corded the confessional statement of Tam 
Din accused” meets him near the place 
where tte body is buried and without 
attempting to get the accused to discover 
the corpse, separates him from the Sub-Ins- 
pector and takes him to the rest house in a 
motor lorry. Atthe rest-house he gets his 
handcuffs removed and has a talk with him 
alone in a room and when heis satisfied at 
4-15 p.m. that the accused is prepared to 
make a statement after the usual warning 
prescribed by law, he leaves him to ponder 
over the matter for half an hour and re- 
sumes his examination of the accused at 
4.45 p.m. and subjects him to a number 


.of questions again which he incorporates in 


his memorandum, Ex. P C-} and proceeds 
to record his statement at the rest-house. 


This statement is Ex. P-O-2. Thereafter 


the accused is alleged to have said “accom- 
pany me and I will show you the place 
where we all buried ‘the corpse of the 
deceased.” He then puts the accused with 
him ina lorry and goes with the Assist- 
ant Surgeon, Maula Bakhsh Lambardar ot 
Okara and dispenser of the Kasur Dispen- 
sary tothe place where the accused point- 
ed out the place where some clothes of 
the deceased were burutand the body 
buried. ‘his information is incorporated 
in a memorandum which is Ex. P-O-3. At 
the end of allthis is appended the usual 
that the confession isa true 
record of what was stated and that it was 
made voluntarily. This certificateis Hx. 
P.G.4 and this is then followed by 
Ex. P-O-5 which is a memorandum re- 
cording the discoveries of the corpse, ashes 
and a breken bicycle. Atthe end of this 
is a note that the 
accused was ordered to be sentto the 
judicial lock-up and the confession sent to 
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Apparently . the 
this confession at 

different times 
is one document 
to Ex. P-O-5 


the Ilaqa Magistrate. 
Magistrate recorded 
different places and at 
and the record thereof 
which comprises Ex. P-O 
which last was written during the post 
mortem examination. Having done all 
thisa recovery fard, Ex. P-D, is pre- 
parod and signed by the Magistrate him- 
self. 

It is noteworthy that the Sub-Inspector 
is absent throughout all these proceedings 
and apparently arrived only during the 
post mortem examination to enquire and 
take a note of what the accused had stated 
to the Magistrate. It appears that the 
investigation had been conducted by the 
Magistrate from 4 P. M. onwards and the 
Sub-Inspector merely looked on. Whatever 
be the explanation, it shows to my mind 
that both the Sub-Inspector and the Magis- 
trate had mistaken their true and appro- 
priate functions. Iam unable to believe 
the SubeInspector when he says that he 
did not know thatthe accused was pre- 
pared to confess to the Magistrate, nor can 
I bring myself to believe that the Magis- 
trate without any suggestion from any per- 
son took the accused to a canal bungalow 
and recorded his confession in the manner 
in which he sayshe recorded it. It seems 
to me that both these officials are deliber-: 
ately suppressing a good dealof informa- 
tion as to what they did that afternoon 
and why they did it. The behaviour of 
both has been so abnormal that it casts 
a good deal of doubt on the genuineness 
of such a confession recorded in instal- 
ments, . 

This confession Ex. P-O-2, recites that 
one Fattu met the deceased on the 10th 
and came to know that the boy would be 
returning the next morning along the canal 
bank, and then a plan to murder wag 
made. To carry out this plan five persons 
assembled together and killed the boy with 
a spear anda kandhali blow, buried his 
dead body and his bicycle in the sugarcane 
field of Badr Din. The most remarkable 
feature of this confession is that the accus- 
ed implicates five persons as the murder- 
ers, viz. Umar Din, Roshan, Fattu, Akbar 
and (himself) Ilam Din. ‘The first three of 
these were not implicated in the confession 
which Ilam Vin is alleged to have made 


that very morning to Hukam Din and 
which is incorporated in Ex. PJ, nor 
were the first three challaned by the 


Police. It is obvious from this that 
either this confession or the earlier con- 
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fession, if not both are false, andin the 
circumstances neither can be acted upon 
with any degree of safety. That these 
confessions are worthless is shown by 
another circumstence. The first confession 
of Ilam Din to Hukam Din and Dulla is, 
in my opinion, not admissible in evidence 
as being induced by the promise of a 
temporal advantage, for Dulla stated to the 
Committing Magistrate that he and Hukam 
Din asked Ilam Din to disclosethe true 
facts and “we would do nothing against 
them", This confession is not relied upon 
by the prosecution itself because no action 
was taken against Umar Din, Fattu and 
Roshan. Both these confessions there- 
fore, should be eliminated from considera- 
tion. r 

But two important matters in connection 
with these confessions cannot be left with- 
out further comment. After the confession 
had been recorded, the Magistrate ordered 
that the accused should be sent to the 
judicial lock-up but this order was not 
complied with. Lala Pran Nath Magis- 
trate's evidence makes it clear that a note 
to this effect was recorded (vide Ex. P-O-5) 
during the post mortem examination; at 
this time the Sub-Inspector Radhka Narain 
was present ashe took downin his own 
hand the substance of the confession. 
The Magistrate says that the accused was 
left at the spot in the custody of the Police 
with a written direction that he should be 
taken tothe judicial lock-up at Kasur. It 
follows from this that the Sub-Inspector 
must have been given this direction. The 
ie aa on the other hand says 
that : 

“the Magistrate did not give me any written order 
that the accused Ilam Din was tobe sent to the 
judicial lock-up nor do I remember that he had 
given any oral order. The accused llam Din was 
not kept in a judicial lock-up.” 

This Sub-Inspector relinquished charge 
ofthe thana on August 26, 1937, and 
was succeeded by Mumtaz Ahmad Khan, 
D. W. No. 1. On September 2, 1937, an 
application, Ex.D G, was made to a Magis- 
trate at Kasur complaining that the accused 
were all being kept in Police custody and 
‘it was prayed that the Police should be 
ordered to put the challan in Court, It 
is strange that the Sub-Inspector Radhka 
Narain should be ignorant “of the order of 
the Magistrate ordering Ham Din to be 
taken to the judicial lock-up. It is obvious 
that either the Sub-Inspector defied the 
order and is now telling alie, or that he 
did not cgre to acquaint himself with an 
order which should necessarily have been 
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made after a confession had been recorded. 
Again in this instance the Sub-Inspector 
appears to have acted either dishonestly or 
with gross negligence. 

The suggestion of the defence ie that the 
accused were all kept in the custody of the 
Police in order to induce one or other of 
them to acceptthe King's pardon. There 
is good evidence on the record to show 
that attempts in this direction were being 
made. In the first place Sub-Inspector 
Mumtaz Ahmad who assumed charge of 
the investigation says as D. W. No. 1 that 
Ilam Din was taken to Lahore with the 
object of tendering a pardon to him but 
he expressed his unwillingness to obtain 
such a pardon. This happened on Septem- 
ber 4, two days after the application, 
Ex. D-G referred to above, and while Ilam 
Din, accused was admittedly in Police 
custody. Again Mr. „Pran Nath Bhalla, 
P. W. No. 13, says that an accused other 
than Ilam Din was produced before him 
some days after he had recorded Ilam 
Din’s confession, but that other accused 
refused to make a statement and ape 
parently no record of the proceedings 
was prepared. This is a forcible indication 
to my mind, that a good deal of what 
was happening in the course of the 
investigation has been concealed from 
the Court, and itis impossible to regard 
this investigation, therefore, with con- 
fidence. Nothing material seems to have 
been done on August 2), but on the 22nd 
Akbar, Muhammad Din, Mahbub and lam 
Din are stated to have made oral confes- 
sions to one Sardar Bahal Singh, a 
Zaildar and Honorary Magistrate, Second 
Class, of Kasur, who had joined the 
investigation and was in fact an attesting 
witness to some of the recoveries alleged 
to have been made that day. Hidayat, 
accused, was still absconding. The state- 
ment of Sardar Sahib Bahal Singh deserves 
close 9Xumination because it appeers to 
me to throw considerable light on the 
manner in which this investigation was 
conducted. This witness says that the 
Sub-Inspector had asked him to talk to the 
three accused Akbar, Muhammad Din 
and Mahbub, and he talked to each of 
them separately. First Akbar confessed 
to having given the spear blow, then 
Mahbub stated to him that he had 
dismantled tke bicycle of the deceased and 
then Muhammad Din confessed to kaving 
helped in burying the body. ‘hereafter 
Akbar took a party tohis village and pro- 
duced a blood-stained spearhead in a 
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leather scabbard from his father’s haveli 
and two dangsfrom a manure-heap in 
the court-yard of the adjoining haveli. 
One of these dangs was a kandhali 
which- was stained with blood and into 
-the other the spearhead mentioned above 
could be screwed. This gentleman's state- 
-ment to the Police on August 22, 1937, 
has been proved and exhibited as Ex, D-C. 
“This isa short statement and is in the 
following words : 

“I have made enquiries from Akbar, Muhammad 
Din, Ilam Din and Mahbub, one by one. They 
nave confessed their guilt before me, Akbar accused 
is prepared to givethe lethal weapons and the 
iron kassis. Ihave satisfied myself in this behalf.” 

This witness was examined in the Court 
of the Committing Magistrate but the 
record of the Committing Magistrate shows 
that there is no mention in his statement 
of these confessions. Iam not prepared to 

| believe the explanation of the witness that 
the Committing Magistrate did not record 
this portion of his statement as he probably 
considered that it was inadmissible and 
that is the reason why the witness himself 
did not object when the statement was 
read out to him. In the second place when 
it was pointed out tothe witness in cross- 


examination that in his statementto the 


Police he did notgive the details of what 
the accused were alleged tohave stated to 
him and which he deposed to in Court, he 
said that the Sub-Inspector had omitted to 
record these details. The witness made no 
‘memorandum of what the accused told him 
-and it is difficult. to believe that.the Sub- 
Inspector omitted to record the details if 
they were given - to him. ` Not content with 
charging the Sub-Inspectcr with having 
omitted to writedown his statement fully 
he goes on to say that the Sub-Inspector 
had wrongly recorded in Ex. D-O that Ilam 
Din also had confessed to him. The Privy 
Council has held in the recent case in 
- Nazir Ahmad v. Emperor (1), that oral proof 
by.a Magistrate of a confession which he 
could have recorded is inadmissible, when 
the Legislature has prescribed a particular 
mode of proof, no other method will suffice. 
-Apparently Sardar Sahib Bahal Singh is 
not authorized to record statements under 
s. 164, Criminal Procedure Oode, and there- 
fore it could be urged that an oral confes- 
sion to him could be deposed to. Whether 
(1) 17, L 629; 163 Ind. Oas. 881; A IR 1936 PC 
253; (1936) Or. Cas. 752; 37 Or, LJ 897; 631 A372; 
38 Bom. L R 987; (1936) O W N £05; (1936)M WN 
745; 1936 O L R 487 (2); 1936 AL R747; 9 R P O 57; 
(1936) A L J 895; 40 C W N1221; 17 PL T 594; 71M L 
J 476; 39 P L R 43;44 L W583; 19N L J 214; 640 L 
J 445.(P 0). . 
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this is sufficient to distinguish the Privy 
Council decision or not, itis not without 
suspicion that such a Magistrate was in- 
troduced into the case to get round the effect 
of this decision. On the merits of the state- 
ment itself, Lam not prepared to helieve 
Sardar Sahib Bahal Singh when he says that 
the Sub-Inspector added to or subtracted 
from his statement and three of the assessors 
found that Sardar Sahib Bahal Singh's 
evidence was false. I am myself inclined 
to agree with this opinion, andthe Addi- 
tional Sessions Judge disrgarded the 
evidence of the witness on the point, as 
I shall do. 

The next step in the investigation was the 
recoveries alleged to have been made by 
Akbar on the 22nd from his father's have lt. 
The evidence of the Sub-[nspector is that 
as soon as Akhbar was produced before 
him on the 22nd, he undertook to produce 
the weapons of assault. I have already 
commented at length on the failure of the 
Sub-Inspector to get hold of this accused 
among others for three days, and one is not 
left without a suspicion in these circum: 
stances that the accused was not “produced” 
before the Sub-Iaspector till he was ready 
to discover articles. The Sub-Inspactor says 
the accused produced a spearhead, a gan- 
dali and a dang into which the spearhead 
could be screwed from the haveli of his 
father, from a straw heap and a manure 
heap, respectively. The haveli isa cattle 
shed and the places of concealment would 
ordinarily be easily accessible to anyone. 
The explanation of the accused: himself is 
that the weapons were really discovered by 
the Sub-Inspector in his presence and the 
recovery falsely charged to him. Whether 
this be so or not, it appears to me strange 
that this accused person should have pre- 
served these ordinary articles in a blood- 
stained condition for 11 or 12 days. The 
most, curious part of the affair is that 
Hakam Din, P. W. No. 21, says that he was 
told by Khan Bahadur (who himself has 
not appeared as a witness) that he heard the 
accused “deliberating together with the 
purpose of removing the dead body hecause 
the Police were on tne spot.” If the accused 
were anxious to remove the dead body, they 
would have destroyed or at least washed 
the weapons Jf offence and not allowed 
them to stay in easily accessible places, 
In the circumstances Iam not inclined to 
take the evidence of recoveries seriously 
against the appellants. 

The evidence for the prosecution can be 
conveniently classed under six separate 
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heads: (a) the motive; (b) tLe oral confes- 
sionsof Ilam Din and Muhammad Din to 
Dulla and Hakam Din, P. Ws. Nos. 20 and 
2i; (e) the confession Ex. P. 
C. of Ilam Din to Lala Pran Nath, 
Magistrate, recorded under s. 164, Orimi- 
minal Procedure Code. ; (d) the recovery 
of the dead body at the instance of Ilam 
Din, which has been. regarded by the 
Magistrate as an integral part of his 
recorded confession; (e) the oral confession 
of four accused persons to Sardar Sahib 
Bahal Singh on August 22, and 
if) the recoveries of the weapons of offence 
at the instance of Akbar, appellant. I have 
already shown that the motive suggested 
could not possibly be regarded as adequale 
and inasmuch as itis put forward in the 
confessions, it must be untrue. This item 
of proof should therefore be disregarded 
altogether. 

1 have also shown that neither the oral 
nor the recorded confessions can be acted 
upon with any degree of safety and both 
must be ignored. The oral confession is 
inadmissible as having been induced by 
the persons to whom itis alleged to have 
been made, if it was made at all. The 
proot of the confession rests on the state- 
ments of Dulla and Hakam Din, Dalla could 
give no sensible explanation of his pre- 
fence at the spot where the confession was 
made. He says that he was onhis way toa 
railway station to catch a train for Lahore 
where he had a debt to collect. It is not 
clear why he should have left for the 
station so early. Dalla was not examined 
by the Police for several days and his exe 
planation is that he was not in his village. 
To the Committing Magistrate he said that 
he returned to Kasur (from Lahore) the 
following day. He had also stated there 
that the purpose of his visit to Lanore 
was to obtain some certitied copies and made 
an application for these afier taking with 
him the agent of a Kasur lawyer. At the 
trial he admitted that he had no case in 
which he required: copies, though to the 
Police he had stated that he had to attend 
. at Lahore on a particular date in connec- 
tion with a case. It is obvious that when 
the witness could not substantiate the ori- 
ginal story of having togo to Lahore for a 
case, he has now invented a dew story. If 
the story be incorrect, his failure to 
appear before the Police for several days 
becomes very damaging to his statement. I 
have already shown that the omission by 
the relations of the deceased and by the 


Police to make enquiries from the accused. 
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persons, who must have been the objects 
of suspicion if the prosecution evidence is 
true igs extremely suspicious. Prose- 
cution Witness No. 19 Nur Muhammad 
makes this suspicion all the stronger 
when he says that his own sus- 
picions were excited when he in com- 
pany with Chiragh Din, P. W. No. 18, saw 
the accused sitting together on the minor 
and when the disappearance of the boy 
was known he went to village Sattcke 
and actually made the suggestion that 
inquiries should be made from the accused 
persons. If this statement of the witness 
be true, it is not intelligible why the 
statements of this witness and his com- 
panion were not recorded by the Police till 
August 21. 

The oral confessions, 1 have already 
shown, are not believable for the reason 
that the story told therein is unnatural, 
both in its conception, its execution and 
still more in the time and manner in which 
the confessions were made, as also be- 
cause of the person to whom they were made. 
The confessions are not believable for the 
furtber reason that neither the lambardar 
nor the Sub. Inspector acted in the manner 
in which a normal person would be expect- 
ed to act in the circumstances. | am 
clearly of the opinion therefore that apart 
from the question of admissibility, the 
oral confessions cannot be relied upon and 
should ti.erefore be ignored. Item No.3 of 
proof is still less convincing from the point 
of view of the prosecution. Tne Magisterial 
confession isa strange document in itself, 
having been recorded in instalments at 
different places. It gives the names ofa 
set of murderers, three of whom are 
Considered innocent by the prosecution and 
this fact alone condemns this document. 
I have shown that this document was re- 
corded in circumstances which are clouded 
with suspicion and by a Magistrate in whose 
favour the Sub-Iaspector had abdizated his 
functions. I consider that the prosecution 
cannot derive apy benefit from this item of 
proof which, too, should be discarded. With 
this also goes item No. 4, viz., the discovery 
of the body by Ilam Din. If the confession 
asa whole is unreliable, the discovery 
which is but a part of that confession should 
also be held to be unreliable. It may 
well be that the place where the body 
was found was already known and the 
recovery was fasteued on to a person who 
was undef suspicion, or it may be that the 
place of concealment was known to Ilam 
Din but, in the circumstances, this fact, 


36 
even if established, is not enough to bring 
home a charge under s. 302 or s. 201, Indian 
Penal Code, Item No. 5 of proof, viz., the 
alleged confessions to Sardar Sahib Bahal 
Singh, is, inmy view, perhaps the most 
unsatisfactory feature of this investigation. 
I have shown already that the statement 
of Sardar Sahib Baha: Singh cannot be 
believed and the Additional Sessions Judge 
has notrelied upon it. The last item is 
the recovery of weapons and this, too, ap- 
pears tome not to be above suspicion as 
shown before. 

_The net result is that there is not a 
single item of proof which is not tainted 
with suspicion. 1 am of the opinion that 
the conduct of those concerned with the 
investigaticn, particularly the two Magis- 
trates and the Sub-Inspector, has been such 
that it would not be fair either to the 
Police force or to the Magistracy as a whole 
to allow matters to rest here. In the iuter- 
est of these services it appears tome that 
tLe attention of the Punjab Government 
shculd be called to their conduct with a 
Teccmmendation that a further enquiry 
with a view to taking departmenal action 
_ is called for, For the reasons thatI have 

detailed above, 1 would accept the appeal 
and order the release of voth appellants. 

Young, C. J.—I concur and have nothing 
o add. 

D. : Convictions set aside. 





| RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 61 of 1937 
January 13, 1938 
| BaGuues AND Moszty, JJ. 
A MAUNG BA TUN— APPELLANT 
i versus 
MAUNG OHAN KHIN-— RESPONDENT. 

Workmen's Compensation Act (VIII of 1923), s. 3 
(D)—Workman wilfully disobeying rute, whether 
entitled to compensation—Precedents—English pre- 
cedents—Precaution to be taken. 

Under the Workmen's Compensation Act, the 
sole question is whether the workman wilfully 
disobeyed a rule devised for the purpose of secur- 
ing the safety of workmen, and not whether that 
disobedience amounted to misconduct, serious or 
otherwise as under the English Act. 

It is often dangeroue to cite English cases quoted 
in Indian commentaries without ascertaining whe- 
ther the English Law applicable is the same as 
the Indian Law. 

O. Mise. A. against the order of the Com- 
miesioner for Woikmen’s Ocmpensation, 
Mandaley, in Workmen’s Compensation 
Case No. 2 of 1937. 

, Mr. K. C. Sanyal, for the Appellant. 

Mr. A, N, Basu for the Respondent, 


Haine ba TUN v. MADNG ofn Kix (RANG) 


17410 

Mosely, J.—The appellant, Maung Ba 
Tun, claimed Rs 500 from the respondent, 
U Onn Khin, his employer, under the Work- 
men's Compensation Act VIIL cf 1928. 
Maung Ba Tun was employed in an oil- ~ 
mill owned by U Obn Khin. He was in 
charge of one of the oil-presses, all of which 
were worked by an oil engine. The presses 
were rotated by a wocden beam fixed to 
a horizontal wheel enmeshed with a vertical 
wheel placed upon if and connected by a 
belt with the engine. The beams on which 
the wheels are fixed are from about eleven to 
twelve feet from the ground. Theapplicant 
climbed up as he thought that there was 
a screw losse in a wheel, put his arm between 
two wheels and perhaps after slipping, his 
hand was crushed, and he had to have his 
arm amputated. The defence was that 
when the power was changed from elec- 
tricity to o1 shortly before the accident, 
a notice (a copy of which is Ex. A) was 
put up, warning ail the employees that “they 
were strictly prohibited from going up the 
machine when it was working and from 
doing any werk other than theirs.” ‘The 
relevant provisions of the Act as amended 
by Act XV of 1943 (s. 3 (1) and proviso (b) 
to if) are that the employer shall be liable 
for personal injury caused to a workman : 

“by accident arising out of and in the course of 
his employment...provided that the employer shall 
not be lable in respect of any injury and resulting 
in death caused by an accident which is directly 
attributable to,..(ii) the wilful disobedience of the 
workman to an order expressly given or to a rule 
expressly framed, for the purpose of securing the 
safety of workman." 


I can see no reason whatever on the merits 
to interfere with the order of the learned 
Commissioner, ‘Cheapplicant adduced prace ` 
tically no evidence in support of his own: 
statement that it was part of his duty to- 
effect slight repairs to the machinery to pre- 
vent stoppage of work. His first witness, 


. Maung ‘Thein, did not work in the mill; he 


claimed to be an occasional visitor there, 
but suid that it was the driver's duty’ to 
repair any such defect as a lcose screw, 
and not the duty of a workman cf the oil- 
press. The second witness, Maung Tun 
Negwe, claimed to have worked for two days in 
this mill, though that was denied by the 
respondent, probably when, asthe Commis- 
sioner thought, it was worked by electric 
power. He said that he was told by the 
other workmen that they had to go and eflect 
petty 1epairs, but ihat he had no knowledge 
himself. His last witness, Maung Ba Mu, 
worked in another mill, but claimed to have 
constantly vieited this mill. He says that 
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the man in charge of the press had to 
look after the machinery above his press if 
anything went wrong, and that he had reen 
witness Maung Din doing some repairs. That 
was the only man he mentioned. He really 
could have had no knowledgethat it was 
part of the press-man's duty. The learned 
Commissioner held that there was reliable 
evidence for the respondent to show that 
the employees were forbidden to meddle 
with the machinery, and as I have said, 
I see no reason to interfere with his 
finding. 

One thing, however, must be commented on, 
and that is the cases which have been cited 
tous in support of the appellant's conten- 
tion that the accident arose while performing 
part of his duty, or that even if he was 
not repairing the machinery in the course 
of his employment, he was entitled to com- 
pensation. it is often dangerous to cite 
English cases quoted in Indian commentaries 
without ascertaining whether the English 
law applicable is the same as the Indian 
law. In the present instance the English 
law is radically different from the Indian 
law, and the cases quoted are, therefore, 
entirely inapposite. Under the English 
Act of 1897 [s.1 sub-s. (2) (c)] the employer 
is liable to pay compensation, provided that 
if itis proved that the injury to workman 
is attributable to serious and wilful mis- 
conduct of that workman, any compensatioa 
claimed in respect of that injury has to 
be disallowed, and the English Acts of 
1906 [s. 1, sub-s. (2) (e)] and 1925 [s. 1 
(1), proviso (b) also disallow any compensa- 
tion for injury attributable to serious and 
wilful misconduct of a workman, but except 
cases where the injury results in death or 
serious disablement. The case in White- 
head v. Reader (1) which was decided 
under the Act of 1897, was a case where a 
carpenter had as part of his duty to sharpen 
his tools on a grandstone rotated by machi- 
nery. He had received orders not to touch 
the machinery, but tried to replace the 
band that rotated the machinery despite 
those orders, and in doing so was injured. 
It was found that his forgetting the order 
as to not touching the machinery was not 
unnatural, and might well be regarded as 
venial act, and not as serious and wilful 
misconduct, and that, therefore, he was 
entitled to compensation. Mawdsley v. 
West Leigh Colliery Co., Ltd. (2) was a case 
decided under the Act of 1906, where 

(1) (1901) 2 K B.48; 70 L J K B 546; 84 L T 514; 17 
TL RB 387; 65,9 P 403,49 WR 562, l 

(2) § Butterworth 50. aa we Tt 
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the workman died, and therefore, the 
question of wilful misconduct did not 
arise. Other similar cases cited need 
not be discussed. Under the Indian Acts 
the sole question is whether the-workman 
wilfully disobeyed a rule devised for the 
purpose of securing the safety of workmen, 
and not whether that disobedience amount- 
ed to misconduct, serious or otherwise. For 
the reasons given, this appeal must be dis- 
missed with costs. 

Baguley, J.—I agree. Had the appeal- 
lant in a moment of forgetfulness put out his 
hand and touched some machinery he had 
been forbidden to touch, then it might have 
been regarded as something less than wilful 
disobedience; it might perhaps have been 
something more in the nature of momentary 
forgetfulness. In the present case the man 
had to climb up a matter of ll or 12 feet. 
Such aclimb cannot be done instantaneously, 
and doing that must be regarded as show- 
ing that his meddling with the machinery 
he had been forbidden to touch was wilful 
disobedience. 

8. Appeal dismissed. 


MADRAS HIGH COURT 
Civil Appeal No. 435 of 1935 
January 20, 1938 
BORN AND VENKATARAMANA Rao, JJ. 
DEVARINTI DASI REDDI ANNAJI 
CHINNAPPA REDDI AND oturrs— 
APPELLANTS 
versus 
DASARI VENKOBAY YA—Responpent 
Provincial Insolvency Act (V of 1920) 5. 25 (1)— 
Creditor should prove his right to present petition— 
He need not prove debtor's inability to pay debts. 
Under the Provincial Insolvency Act, the credi- 
tor need do no more than prove his right to pre- 
sent the petition and the alleged act of insolvency 
and then adjudication must follow unless the Court 
is satisfied by the debtor that he is able to pay his 
debts. He need not prove debtor's inability to pay 
his debts. 
O. A. against an order of the District 
Court, Bellary, dated March 30, 1935. 
Mr. A. Gopalacharlu, for the Appellants, 
Judgment.—The learned District Judge 
was io error in holding that the creditor 
should prove the debtor's inability to pay 
his debts. The creditor need do no more 
than prove his right to present the peti- 
tion and the alleged act of insolvency and 
then adjudication must follow unless the 
Coure is satisfied by the debtor that he ig 
able to pay his debts (s. 25 (1) Provincial 
Insolvency Act). This appeal is accordingly 
wilowed; the order of the learned District 
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Judge is set aside and the insolvency peti- 
tion restored to file for disposal according 
to law. The appellants will recover the 
costs from the estate. 


N.-D. Appeal allowed. 


_ RANGOON HIGH COURT 
First Civil Appeals Nos. 106 and 110 
of 1937 
December 21, 1937 
MosELY AND Donkey, JJ. 
SHWE KHOON— APPELLANT 
versus 
MA SEIN NU—Rasponpent 
Chinese Buddhist Law—Proper person to obtain 
letters of administration to estate of deceased 
Chinese whether Buddhist or non-Buddhist. 
So far as contested applications for letters of 
administration to the estate of a deceased Ohinaman 
are.concerned, when the applicants are a widow 
anda son, it does not matter whether the deceased 
was a Buddhist or a non-Buddhist, that is, whether 
the succession to his estate is governed by the 
Ohinese Customary Law or by the Succession Act, 
for in either case the proper person to obtain letters 
of administration to his estate is his widow, and 
other persons having claims tothe estate must, if 
necessary, prosecute those claims inthe form of a 
separate suit against the widow, either for their 
share or for the administration ofthe estate by the 
Court. Maung Po Maung v. Ma Pyit Ya (1), relied 


on, 

F. ©. As. from the judgments of the Dis- 
trict Court, Bassein, in Civil Reg. Suits Nos. 
3 of 1937, and 8 of 1936, 

Mr. U Kyaw (1), for the Appellant. 

Mr. Kyaw Myint, for the Respondent. 

Dunkley, J.—These two appeals arise 
out of opposing applications for letters 
of administration to the estate of deceased 
Chinaman named Bik Seik Whet alias Ko 
Po Nyun. One application was made by 
his Burmese Buddhist widow, Ma Sein 
Nu, and the other by a person who 
‘alleged that he was an adopted son, Shwe 
Khoon. The main contest atthe hearing 
of the applications centered round the 
‘question whether the deceased was a 
Chinese Buddhist or a Oonfucian. The 
learned District Judge held that the de- 
ceased was not a Chinese Buddhist, and 
that, therefore, the succession to his estate 
was governed by the provisions of the 


Succession Act: that consequently the 
widow was entitled to a one-third share 
‘of his estate, and, therefore, was the 


proper person to obtain letters cf adminis- 
tration, He declined to go into the question 
whether the present appellant, Shwe Khoon, 
was an adoptedsoh of the deceased or 
not. -Before us it is contended that on the 
evidence it should have been held that the 
deceased’ was a Ohbinese Buddhist; that 
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consequently the succession to his estate 
was governed by the Chinese Customary 
Law, and therefore, if there was a son, the 
widow would be entitled to maintenance 
only out of the estate and the son would 
oust the widow; hence letters of administ- 
ration could not, under those circumstances, 
be granted tothe widow. It was urged 
that for these reasons it was essential 
that the question of Shwe Khoon’s adop- 
tion should be decided by the learned 
District Judge in the proceedings on the 
contested applications for letters, The 
Matter, however, appears to be covered 
by the judgment of a Bench of this Court 
in Maung Po Maung v. Ma Pyit Ya (1). 
At p. 160* of the judgment of Heald, J.s in 
that case there appears the passage : 

“lf there are sons or daughters the widow has 
only a right to administer the estate and to be 
maintained out of it and a claim on the estate 
for provision for her funeral, but the 
yests not in her but in the children,” 


Keference, with approval, has been made 
to this case in at least to subsequent 
Bench decisions of this Court, and the cor- 
rectness of this judgment of Heald, J.s 
never appears to have been doubted. The 
effect of ıt is that, so far as contested 
applications for letters of administration 
to the estate of a deceased Chinaman are 
concerned, when the applicants are a widow 
and a son, it does not matter whether the 
deceased was a Buddhist or a non-Baddhist, 
that is, whether the succession to his 
estate 18 governed by the Chinese Custo- 
mary Law or by the Succession Act, torin 
either case the proper person to obtain 
letters of administration to his estate is 
his widow, and other persons having claims 
to the estate must, if necessary, prosecute 
those claims in the form of a separate suit ` 
against the widow, either for tueir share 
or fur the admunistration of the estate by 
the Court. Hence in the particular appeals 
which arenow before us the question whe- 
tner the deceased was a Buddhist or not 
was really immateiial, so also was the 
question whether Shwe Knoon was an 
adopted son or not, for, whatever may be 
the facts regarding these two matters, the 
respondent is the person who is entitied to 
letters of adminisiration. ‘hese appeals, 
tnerefore, fwiland are dismissed with costs, 
Advocate’y fée tive gold mvhurs. ‘There 
will be one set of costs tor botu appeals, 

Moseiy, J.—l agree. 

8. Appeal dismissed, 


a 1 R 161; 74 Ind. Cas. 933: AIR 1923 Rang. 
0, . 
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MADRAS HIGH COURT 
Letters Patent Appeal No. 114 of 1935 
November 3, 1937 
Panprane Rao AND 
ABDUK RAHMAN, JJ. 
KATTA VENKATARATNAM AND OTHERS 
— APPELLANTS 
versus 

SEORETARY or STATE —RESPONDENT 

Grant — Free grant of valuable land by Revenue 
Oficer, whether within authority — Collector, if can 
cancel it in his revisional gurisdiction—His order, if 
can be questioned in Civil Court. 
_ A free grant of valuable land by a Revenue Officer 
is devoid of any authority under Madras Revenue 
Board's Standing Order No. 15. Sucha grant can be 
cancelled in his revisional jurisdiction by the Collec- 
tor since it isadverse to the interest of the Govern- 
ment. The Collector's order being within his powers, 
the Civil Courts have no power to consider whether 
the Collector's order is right or wrong on merits, 


L. P. A. against the judgment of Mr. 
Justice Varadachariar, dated February 28, 
1935, reported in 161 Ind, Cas. 38, A 

Mr. V. Suryanarayana, for the Appellant. 

Mr. N. Srinivasa Ayyangar, for the Res- 
pondent. 


Pandrang Row, J.—This Letters Patent 
Appeal from the judgment of Varada- 
chariar, J. can be disposed of briefly. The 
case relates to a grant of three acres of 
valuable land by the Revenue Divisional 
Officer to the daffadar of his office in June 
1922. That grant was set aside by the 
Collector in June 1925, under his revi- 
sional powers just within three years after 
-the original grant. The original suit was 
instituted by the sons of the grantee to 
declare the Coliector’s order null and void 
and the original grant by the Reyenue 
Divisional Officer valid. It must be men- 
tioned in this connection that subsequent 
to the grant, the land had been improved 
at some expense by the grantee, and the 
Collector granted one acre out of the three 
acres to the sons of the grantee as com- 
pensation for the improvement. The 
learned District Munsif who heard this 
suit, dismissed it as he was of opinion that 
the original grant by the Revenue Divi- 
` gional Officer was null and void and that 
the Collectors order cancelling it was 
within the scope of his authority. The 
Bubordinate Judge in appeal was of opinion 
that the grant was not in excess of the 
powers of the Revenue Divisjonal Orficer 
and that there was no mistake of fact 
which entitled the Oollector to exercise hig 
revisional powers. The second appeal was 
instituted by the Secretary of State for 
India and that second appeal was allowed 
by Varadachariar, J. who at the same time 
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granted leave to appeal. Really the two 


. substantial questions which arise in this 


case are those raised in paras. 6 and 10 of 
the written statement filed by the Collec- 
tor which run as follows: 

6. There is a clear prohibition against the free 
grant of valuable lands under B. S. O. No. 15 and 
the grant of the suit land by the Revenue Divi- 
sional Officer, Bhimavaram, is illegal and ultra 
vires,” 

10 Qivil Courts have no jurisdiction to ques- 
tion the acts of Revenue Officers acting within 
the scope of their authority. 


If these contentions are right, then if 
follows that the suit must fail and the 
judgment of our learned brother was right. 
As regards the first point, B. 8.0. No. 15 
which defines the limits of delegation of 
authority in the matter of grants of Crown 
land to various officers, clearly declares 
that valuable waste lands or valuable 
poramboke lands which are assigned after 
they are converted into assessed lands, 
should ordinarily be sold in public auction, 
the other alternative methods of disposal 
being sales in certain cases to applicants 
ai a fixed price instead of by public 
auction, and assignment even under the 
darkhast rules, that is tosay, free grant to 
members of the depressed classes subject 
to certain conditions. It is clear, therefore 
that valuable lands, like the lands con- 
cerned in the present suit, could not have 
been granted to the dajfadarin question 
who was not a member of the depressed 
classes, and the original grant must, there- 
fore, be considered to have been absolutely 
devoid of authority. it is not a care of 
the Revenue Divisional Officer acting in 
excess of his authority, but it is a cage of 
his acting without authority altogether. 
This seems to us quite clear and does not 
require much argument to support it. A 
reference to the actual wording of the 
Board's Standing Order in question is 
sufficient. 

As regards the other point, the revi- 
sional jurisdiction of the Collector as it 
stood wnen he exercised it in the present 
case, that is to say in 1925, enabled him 
to cancel the grant made by Revenue 
Divisional Oficer if that grant was in 
excess of tne limits of the latter's autho- 
rity and if the interests of the-Government 
or of the public were alfected thereby. In 
tne present case it is obvious that the 
grant wasin excess of the authority con- 
ferred on the Revenue D.visional Officer 
and it was also adverse to tne interests of 
the Government as a free grant of valuable 
land must necessarily affect the interest of 
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. the Government adversely. It must there- 
fore be held that the Collector acted 
within the scope of the authority conferred 
-upcn him by B. B. O. No. 15 when he 
cancelled the grant in June 1925. When 
once the conditions necessary for the exer- 
‘cise of the revisional authority are satis- 
fied, it is not open to a Civil Court to 
consider whether the order passed by the 
-Collector in the exercise of such authority 
was right or wrong on the merits. In 
other words, Civil Courts cannot exercise 
revisional jurisdication in respect of any 
order cf the Collector which is within his 
revisional jurisdiction, These reasons are, 
in our opinion, quite sufficient to show 
that the second appeal was rightly allowed 
and the suit rightly dismissed. In the 
circumstances of the case, however. there 
will be no order as to cosis in this appeal. 
N. D. Appeal dismissed. 


RANGOON HIGH COURT 
Specia! Bench 
Civil Reference No. 5 of 1937 
January 14, 1938 
Roserts, O. J., Mya Bu. AND Saaren, JJ. 
COMMISSIONER or INCOME-TAX, 
© BURMA—Appuicant 
VETSUS 


B. B. J UBB— RESPONDENT 

Income Tax Act (XI of 1922), ss. 66 (2), 4 (3) 
(vil)—Reference under s, 66 (2)— High Court, if can 
investigate matters of fact—Whether there is evi- 
dence to support finding of fact is question of law 
—It is immaterial that High Court might have come 

` to contrary decision on same evidence—Profit made 
out of single transaction—Capital assets cr gain— 
Test to be applied: Correct principleof law applied 
by Assistant Commissioner— No misdirection. 

The High Court ig not competent to investigate 
matters of fact in a reference unders, €6 (2), In- 
come Tax Act. Whether or no in any particular 
case there isany evidence to support the finding of 
fact arrived at below is, of course, a question of 
law; but such question of law is entirely limited 
to whether there was any evidence, and if there was 
any evidence, then the finding of fact must stand, 
although the Appellate Tribunal might itself have 
found the facts in a contrary way. Where there 
is clear evidence to support the finding arrived at 
by the Assistant Commissioner, it is jmmaterial to 
consider what decision the High Court would have 
arrived at, if it had been the judges of fact. 

Where a profit is made out of a single transac- 
tion, the test tole applied in deciding as to whe- 
ther it is capital assets or gain isto see whether 
there was a gain made in an operation of business 
in carrying out a scheme for profit-making. Rees 
Roturbo Development Syndicate, Ltd. v. Commis- 
sioner of Inland Revenue (1), followed. 

Where the Assistant Commissioner applies the 
correct test and principle of law to thefacts and 
comes to a certain conclusion, he has not mis- 
directed himself and it is immaterial to consider 
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whether the High Court in applying those same 
principles to the question of fact ‘to be decided, 
would have arrived at the same conclusion. 

O. Ref. made by the Commissioner of 
Income-tax, Burma. 

The Advocate General, for 
cant. 

Mr. Foucar, for the Respondent. 

Roberts, C. J.—The followirg questions 
have been referred to this Court for deter- 
mination in Civil Reference No. 5 of 1937: 

“|, Was it impossible forthe Assistant Commis- 
sioner to infer from the primary facts in record 
before him that the assessee’s surplus arising from 
sale ofthe ‘(Yemone) Island Mine’ was a profit of his 
business ? i : 

2. Did the Assistant Commissioner misdirect 
himself in principle and law in reaching the said 
inference ?” 


The only point of law which could arise 
in the determination of these two questions 
is the proper legal effect of the facts ag 
proved. The assessee, Mr. B. B. Jubb, 
bought a rubber estate in 1924 which 
he sold two years later. In 1998 he 
obtained a license of the Ky wekayan area 
by way of prospecting, but having later 
abandoned it he brought his plaint to 
Mergui. In 1932 during the earlier part 
of the year, he was employed in the 
Shan States, but he went to Mergui in the 
menth of April and stopped on his way 
at Rangoon in order to see the Official 
Assignee. The Mergui Tin Dredging Ocm- 
pany, which had originally owned the 
Yemone Tin Mine, had just gone jinto 
liquidation, and Mr. Jubb arranged to 
work the mine wih his own money under 
an agreement with the Official Assignee 
by which 10 per cent. of the gross price 
realized from the sale of the tin obtained 
from the mine should be paid to the 
Official Assiguee. Under this agreement 
he worked it from June to November, 1932, 
and in March, 1933, Mr. Jubb entered into a 
contract with the Government whereby 
the lease should be taken over in his name 
on his liquidating all outstanding arrears 
of rent and other debts owing to the 
Government. At this date, in May, 1933, 
it appears he was making an offer to 
pay by instalments as it is said, for a 
rubber estate which he ultimately purchas- 
ed andthe purchase money for which was 
obtained by the sale of the Yemone Tin 
Mine in June, 1934. In all these circum- 
stances the Assistant Commissioner of 
Income-tax found that it was clear the sale 
of the mining areas acquired from the 
Mergui Tin Dredging Company, Ltd., was 
not a capital transaction, „nor as such 
outside the scope of the Income Tax Act, 
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but that it was the appellant's business 
to secure mining areas with a view to 
their re-sale. His rights in the Kywekayan 
area had been sold for Rs. 15,000 to a 
man named Milne, and the Assistant Com= 
missioner has found as a fact that he 
entered early into negotiations for re-sale of 
thetin mine which showed definitely that 
he proposed to dispose of it as soon as he 
could obtain a suitable buyer. It was said’ 
that the reason he was anxious to sell was 
` to obtain money for the purchase of a 
rubber estate. But all these questions 
appear fo me to be questions of fact which 
it was for the income-tex authorities to 
decide, and although we do not necessari- 
ly say that we should come to the same 
decision upon the facts as they have done, 
it is, in our opinion, clear that there was 
evidence upon which they could arrive 
at the conclusion they did. 


Mr. Foucar has been driven to contend 
unless there was a primary intention at 
the time of his acquiring the Yemone Tin 
Mine to enter on an adventure in the 
course of trade it cannot be fouad that 
such en adventure was subsequently enter- 
ed into unless there were a series of trans- 
actions. We think tbis view of the law 
is based upon a misconception and that, 
in the words of Lord Buckmaster in 
Rees Roturbo Develooment Syndicate, Ltd. 
v. Commission’r af Inland Revenue (1) the 
real question is whether there was a gain 
made in an operation of business in car- 
tying out a scheme for profit-making. 
In applying this test we are satisfied 
that the Assistant Commissioner in no 
way misdirected himself in principle or 
law, and that there was evidence upon 
which he could conclude that the assessee’s 
surplus arising from the sale ofthe mine 
was a profit of his business. I would ac- 
cordingly answer both qnestions in the 
negative. We assess the Advocate's fee for 
this reference at ten gold mohurs. 

Ma Bu, J.—I agree. 

Sharpe, J.—This Court is not compe- 
tent to investigate matters of fact in a 
reference such as the present one. Whe- 
ther ornoin any particular case there is 
any evidence to support the finding of fact 
arrived at below is, of course, a question 
of law; but such question of law is entirely 
limited to whether there was any evidence, 
‘and if there was any evidence, then the 
finding of fact must stand, although the 
Appellate Tribunal might itself have 


(1) (1929) 13 Tax Cas, 396, 
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found the facts in a contrary way. Here 
in my judgment, there was clearly evi- 
dence to support the finding arrived at and 
it is immaterial to consider what decision 
we in this Court would have arrived at, if 
we had been the judges of fact, which we 
sre not. The first question submitted must 
accordingly be auswered in the negative. 
As to the other point referred, a case such 
as the present is governed by the principles 
laid down in the House of Lords in 
Rees Roturbo Development Siundicate, Ltd. 
v. Commissioner of Inland Revenue (1) 
to which my Lord the Chief Justice, hag 
referred. I cannot see that the Assistant 
Commissioner in arriving at the decision 
which he did, acted in any way contrary 
to the principle there enunciated. It is 
immaterial to consider whether we in this 
Court, applying those same principles to 


the question of fact to be decided, would 


have arrived at the same conclusion. 
Therefore, the second question submitted 
must also be answered in ths negative. 


I azree with the proposed order as to 
costs. . 
8. Answer in the negative. 


MADRAS HIGH COURT 
Civil Revision Petition No, 1127 of 1957 
March 11, 1938 
ABDUR RARMAN, J. 
RAMAOHANDRA MADHAVADOSS Oo, 
By PARTNER K. RAGHUNATHA 
MALLAYA—Patitionges 
Versus 
MOOVAKAT MOIDUNKUTTI 
BIRANKUTTI anp Broragrs, Frem, 
CANNANORE— RESPONDENTS 

Provincial Small Cause Courts Ast (IX of 1887), 
Sch. II, Art. 3i\—Suit by agent against principal 
for specific amount alleged tobe due to him—Whe- 
ther suit for accounts. | . 

A suit for accounts, is 8 special form of suit. 
16 does not meanthat whenever accounts have to 
be looked into in order to ascertain the amount due 
by one party to the other that the suit should be 
technizally calleda suit for accounts. Where an 
agent files a suit against principal for specific sum 
of money alleged tobe due tohim in regard to 
certain dealings, the suit is notone for accounts 
within the meaning of Art. 31 of Sch. II, Provin- 
cial Small Oause Courts Act. It is only in excep- 
tional cases where his remuneration dep2ads on the 
extent of dealings which are not known tohim or 
where he cannot be aware of the extent of the 
amount due to him unless the accounts of his 
principal are gone into that a suit by an agent for 
accounts against his principal might be competent, 
But where the exact eum of money which the 
agent claims from his principal is known to him, 
the only form in which a suit can be filed is the 
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one for specific amount. 
Setty (1), referred to. 

Mr. K. P. Sarvothama Rao, for the 
Petitioners. 

os 0. T. G. Nambiar, for the Respond- 
ents. 

Order.—The only question which I have 
been called upon to decide in this revision 
relates to the correctness of the order 
passed by the District Munsif of Mangalore 
who, in view of an objection raised on 
behalf of the defendant, refused to enter- 
tain the suit on the ground that being one 
for accounts it was barred under Art. 31, 
Sch. H, Provincial Small Cause Courts Act. 
The suit was, as the plaint would show, 
. for a specife sum of money which was 
alleged to bedue to the plaintiff by the 
. defendant in regard to certain dealings 
mentioned in para. 3of the plaint. The 
District Munsif examined the plaintiff and 
finding that four heads of accounts were 
clubbed together in a single katha, main- 
tained bythe plaintiff firm in its books, 
out of which two only could be properly 
recovered on the Small Cause Side, return- 
ed the whole plaint for presentation to 
the proper Court. Having heard the Coun- 
sel for the parties at some length, I am 
clearly of the opinion that this is not a suit 
for accounts within the meaning of Art. 31 
of Sch. II, Provincial Small Cause Courts 
Act, and is, asframed, maintainable by the 
Court of Small Causes. ‘A suit for account’ 
as observed by Sankaran Nair, J.in Ranga 
Reddi v. Subbiah Setty (1): 

“is a special form of suit. It does not mean that 
whenever accouuts have to be looked into in order 
to ascertain the amount due by one party tothe 
other thatthe suit should be technically called a 
‘suit for accounts. 

The plaintiff has nowhere in his pluint 
asked for any accounts to be rendered to 
him and the allegations in the plaint would 
ordinarily determine the nature of the suit. 
If the plaintiff fails to substantiate his 
allegations, his suit will haye to be dis- 
missed and not returned for presentation 
to the proper Court, as ordered by the Dis- 
trict Munsif. Had the District Munsif, 
bestowed any attention to the relationship 
of the parties, he could not have possibly 
arrived at the conclusion to which he did, 
Even according to the allegations of the 

‘defendant,he was the principal and the 
plaintiff a mere agent. How could the agent 
sue his principal for accounts? It is only 
in exceptional cases where his remunera- 
tiondepends on the extent of dealings 
which are not known to him or where he 


+ (1) 28 Mj394. 
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cannot be aware of the extent of the 
amount due to him unless the accounts of 
his principal are gone into that a suit by an 
agent for accounts against his principal 
might be competent. But where the exact 
sum of money which the agent claims 
from his principal is known to him, the only 
form in which a suit can be filed is the one 
adopted by the plaintiff here. 

It is rather surprising that although the 
District Munsif was of the opinion that 
a suitin regard totwoof the items was 
entertainable by the Court of Small Causes, 
he returned the whole of the suit for reasons 
which have neither logic nor good sense 
behind them. If hewere of the cpinion, 
the two out ofthe four items could not be 
heard by him as a Judge of the Court 
of Small Causes, he should have simply 
refused to gointothem but should have 
proceeded todecide the remaining items 
which could otherwise be determined. In 
view of my finding. however, that the entire 
suit is cognizable by the Court of Small 
Causes, this contingency does not arise. 
I must, therefore, reverse the order of the 
District Munsif and remand tke suit for 
disposalon the merits. The respondent 
will pay the costs of the petitioner in this 
Court. The costs in the lower Court will 
abide the result. I understand that the 
plaint was returned to the petitioner. He 
may file itin this Court now and it will be 
sent tothe District Munsif for disposal as 
ordered. 


N."D. Suit remanded. 


LAHORE HIGH COURT 
Second Givil Appeal No. 541 of 1937 
October 4, 1937 
BuIna, J. 

PALA SINGH—DesrerNpant—APPELLANT 

versus 
Musammat HARNAMI, PLAINTIFF 

AND OTHERS— DEFENDS NTS—RESPONDENTS 

Appeal—Necessary party impleaded in suit but 
not in first appeal—Appeal, if should be dismissed 
—Right of such party to go in second appeal. 

A necessary party who is impleaded in the suit, 
bat not impleaded in first appeal, has a right of 
second appeal as he is interested in its right 
decision, An appeal should be dismissed if such 
a party is not impleaded. Dasi Chamar v. Ram 
Autar Singh (1), flistinguished, Ma Thaw May v. 
Mahomed Eusoof (2), relied on, 

S. O. A. from the decree of the Additional 
District Judge, Ludhiana, dated Murch 19, 
1937. 

Mr. Vishnu Datta, for the Appellant. 

Mr. Tek Chand, for the Respondent 
(Plaintiff). . 


A 


be 


- guit tobe brought 


1938 


Judgment, —Plaintif sued in this case 
for a declaration that a house which had 
been sold in execution of a decree to the 
appellant Pala Singh belonged to her. She 
failed in the trial Court, but succeeded in 
appeal. The appellant was, however, not 
impleaded in that appeal. He has now come 
upin second appeal and it is contended 
on his behalf that he was a necessary party 
to the first appeal and as he was not joined 
asa party, the suit should be -dismissed. 
The learned Counsel for the respondent 
urged that the decree passed by the lower 
Appellate Court does not affect the appel- 
lant’s rights as he was not made a party 
to that appeal and that he has, therefore, no 
right of appeal. No authority in point was 
cited. The appellant was a party to the 
suit and he is obviously a person who was 
anecessary party to the litigation and in- 
terested in its right decision. Dasi Chamar 
v. Ram Autar Singh (1), cited for the plaint- 
iff-respondent, does not appear to me to 
help her. On the other hand Ma Thaw May 
v. Muhammad Husoof (2), cited for the 
appellant, clearly shows that as the appellant 
was not impleaded as a party to the first 
appeal, that appeal should have been dis- 
missed as he was a necessary party. 

No reason is given as to why the appel- 
lant was not made a party tothe first appeal 
and Iseeno adequate ground for implead- 
ing him now under O. XLI, r. 20, Civil 
Procedure Code and remanding the case, 
as suggested by the learned Counsel for 
the respondent. I accept the appeal and 
dismiss the suit with costs throughout. 


D. Appeal accepted. 

(1) AIR 1923 Pat. 404; 71 Ind. Cas. 475, 

(2) 9 R 624; 135 Ind. Oas. 645; A I R 1932 Rang. 
16; Ind. Rul. (1932) Rang. 53. 





MADRAS HIGH COURT 
Second Civil Appeal No. 937 of 1933 
Be September 16, 1937 
Horwitt, J. 
KELLA PEDAAPPAYYA AND OTHEBS 
APPELLANTS 
versus 
LANKA NARASIMHALU AND 0THERS— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 91— 
Construction of channel through villlge site—Whe- 
ther public nuisance—No_ special damage—Remedy 
for abatement—Advocate-General’s permission not 
taken—No objection—Suit, if maintainable. 
Gonstruction of a channel through village site is 
nothing more than a common nuisance and unless 
special damages are shown the only manner in 
which a commen nuisance can be abated is by a 
under s. 91, Oivil Procedure 
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Code, with the permission of the Advocate-Generg], 
Revd. P. G. Simon v. Thuratmuthu Kadamban (1) 
and Ramchandra v. Ali, Muhammad (2), distinguish- 
ed. 

A mere failure to obtain the permission of the 
Advocate-General would not render a suit not 
maintainable ifno objection is taken by the other 
side at the earliest stage. 


S.C. A. against the decree of the District 
Court, Vigzagapatam, in A. S. No. 275 of 
1932. 

Mr. B. Jagannadha Duss, for the Appel- 
lants. 

Mr. V. Govindarajachari, for the Res- 
pondents,' 

Judgment.—The defendants have been 
found by the lower Appellate Court to have 
dug a channel through a part of the village 
site, and that portion of the channel which 
passes through the village site also runs in 
front of the house of the plaintiffs and lies 
between their house and the well. The 
plaintiffs have, therefore, brought this suit 
on behalf of the village community for a 
mandatory injunction requiring the defen- 
dants to block up that part of the channel 
which lies within the village site. The 
only point argued in appeal is whether 
the suit is maintainable. 1 donot think 
there can be any doubt that the plaintiffs 
can have no cause of action unless they 
suffered special damage from the construc- 
tion of this channel; and [ do not con- 
sider that the construction of this channel 
is anything more than a common nuisance. 
It seems to me equally clear that the only 
manner in which a common nuisance can 
be abated is for a suit to be brought 
under s. 91, Civil Procedure Code, with the 
permission of the Advocate-General. It has 
been argued in support of judgment of the 
lower Court that the whole community of 
the village could bring a suit for the abate- 
ment of this nuisance; but [ do not find 
any authority for that contention. Revd. 
P. G. Simon v. Thuraimuthu Kadamban 
(1). has been cited as an instance where 
a village community were allowed to sue 
where a certain person wrongfully cultivated 
a part of the village Natham; but that case 
can be distinguished as it appears that the 
whole village including the village site, was 
held by the ryots themselves and not, as 
ordinarily, by the Government or zamindar, 
when the Government becomes the trustee 
on behalf of the villagers for the protec- 
tion and care of property ordinarily describ- 
ed as communal property. Ramchandra 
v. Ali Muhammad (2), is another case ‘on 

(1) 6 Ind. Cas. 419; (1910)M W N 443;8ML 1 


248. 
(2) 35 A 197; 18 Ind, Oas. 797, 11 A L J233. 
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which the respondents rely and was an 
instance where certain Muhammadans were 
prevented from worshipping in a mosque 
because it had been alienated to a Hindu; 
and it was held that a suit was maintain- 
able by individual Muhammadans because 
each of them had aright to worship in that 
mosque and if his right was interfered 
witb, he had a right to eue. It has been 
pointed out that there was no public right 
to worship in that mosque, the right belong- 
ing to every one of the numerous members 
of a particular community. Ramchandra v. 
Ali Muhammad (2) has, therefore, to be dis- 
tinguished on that ground. The only remedy 
for a member of the public who is incon- 
venienced by a nuisance but has suffered 
no special damage from it is, therefore, to 
seek the premission of the Advocate-General 
under s. 91, Civil Procedure Code. 


A point has incidentally been raised in this 
appeal as an additional reason why the 
lower Appellate Court should not have grant- 
ed the mandatory injunction prayed for and 
that is the great delay in bringing the suit. 
As to that, L find that no objection was raired 
on that grouud in the written statement or 
in the grounds of appeal in the lower 
Appellate Court; aad I am not, therefore, 
prepared to listen to it now. In spite of the 
fact that the plaintifis were not entitled to 
pring the suit or to proceed with it without 
the permission of the Advocate-General, I 
do not think that the decree of the lower 
Appellate Court should be set aside on that 
ground in view of the fact that this objeciion 
was not expressly taken in the Courts below. 
The defendants allowed the suit and the 
first appeal to proceed without clearly 
raising this technical objection, I do not 
see why, in View of the fact that s. 91, Civil 
Procedure Code, does not actually prohibit 
the filing of a suit unless the Advocate- 
General consents, the absence of the consent 
of the Advocate-General should not be the 
subject of a waiver by the defendants. Ib 
js true of course that if s. 91, Civil Pro- 
cedure Code, had said that no suit 
should bafiled with regard to a common 
nuisance without the consent of the 
Advocate General, such an objection as has 
here been taken could be raised at any 
stage; as it would bea statutory bar to the 
filing ofthe suit. Bats. ¥l is not so worded. 


It runs: 2 

‘Pwo or more persons having obtained the con- 
sent in writing of the Advocate-General, may 
institute a suit though no special damage has been 
caused;” 


and I think this difference in the wording 
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has the effect that a mere :failure to 
obtain the permission of the Advocate- 
General would not render a suit not 
maintainable if no objection is taken by 
the other side. I do not think, it would be 
equitable to allow the defendants to raise 
a plea at this stage after the plaintiffs have 
gone through the expense and trouble of 
conducting the suit and defending it in 
appeal: Both the Courts below treated 
the suit by the plaintiffs as one represen- 
ing the community; and as the defendant 
seemed content that the suit should pro- 
ceed upon the footing that it was a represen- 
tative suit, the decree should not be set 
aside merely on the ground that the permis- 
sion of the Advocate-General was not 
obtained. The appeal is, therefore, dismissed 
with costs. 


ND. Appeal dismissed. 





RANGOON HIGH COURT 
First Civil Appeal No. 18 of 1938 
Tune 3, 1933 
Roperts, O. J. AND BRAUND, J. 
M. M. K. KUTTAYAN CHETTYAR AND 
ANOTs ER—A PPELLANTS 


versus 
vV. B. R.M. K. KRISHNAN CHETTYAR 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908) (Burma), 
s. 44—Decree of Pudukottai Court, if canbe ere- 
cuted in Burma. 

A decree passed by a Court in Pudukottai State 
can be executed in Burma by virtue of Notification 
No. 4395-1JA, dated December 8, 190}, under s. 44, 
Civil Procedure Code, which is saved by Para. 9 of 
the Burma Laws Adaptation Order, 1937, NGA 

F. O.A. against an order of the District 
Court, Bassein, dated February 16, 1938. 

Mr. E. Hay, for the Appellants. 

Mr. Horrocks, for the Respondeats, 

Roberts, C. J.-This appeal must be 
dismissed. The learned District Judge of 
Bassein rightly held that a decree of the 
Chief Court of Pudukottai could be exe- 
cuted in his Court. The respondent obtain- 
ed a decree in Pudukottai on May 22, 
1937, that is after the separation of Burma 
from India, which took place on April 1, 
1937. By s. 44. Givil Procedure Code, as it 
existed before that date: 

“The Governor-General in Council may, by noti- 
fication in the Gazette of India, declare that the 
decrees of any Civil or Revenue Courts situate in 
the territories of Native Prince or State in alliance 
with His Majesty and not established or continued 
by the authority of the Governor-General in 
Council, or any class of such decrees, may be exe- 
cuted in British India as if they had been passed 
by the Courts of British India, 


By para. 9of the, Burma Laws Adapta- 


16 


1938 


tion Order 1937, any notification duly made 
or issued before the commencement of this 
Order was saved from being rendered in- 
valid under its provisions; and provisions 
were made for the revocation, varying or 


undoing of any such notification 
‘in the like manner, to the like extent and in the 
like circumstances as if it had been made, issued 


-or done after the commencement of the Order by 


the competent authority and under and in accord- 
ance with the provisions then applicable to such 
& case, 

By virtue of notification No. 4395-1/A. 
dated December 8, 1904, and reproduced 
at p. €25 of Vol. J, General Statutory Rules 
and Orders (1907) a right was given to 
execute decrees (inter alia) of the Chief 
Court of Pudukottai in Burma, and this 
notification is saved. Morecver, s. 148, 
Government of Burma Act, runs as follows: 

“Notwithstanding the repeal of the Government 
of India Act, but subject to the provisions of this 
Act, all the law in force in Burma immediately 


before the commencement of this Act shall conti-- 


nue in forcein Burma, until altered or repealed or 
amended by the Legislature or other competent 
authority.” 

And s, 149 runs: 

“His Majesty may by order in Council to be 
made at any time after the passing of this Act 
provide that as from such date as may be speci- 
fied in the order any law in force in Burma shall, 
until repealed or amended by the Legislature or 
other competent authority, have effect subject to 
such adaptations and modifications as appear to 
His Majesty to be consequential on the separation 
of India and Burma.” . 

“In this section the expression “law” does not 
include an Act of Parliament, but includes any 
ordinance, order, bye-law, rule or regulation 
having in Burma the force of law.” 

lt is trae that reading s. 44, Civil Pro- 
cedure Code, as amended, it has become 
quite different and provides that the 
Governor may; by notification in the Gazette 
of Burma. declare that the decrees of any 
Civil or Revenue Court situate in the terri- 
tories of any Native Prince or State in al- 
liance with His Majesty or any such class of 
decrees may be executed in British Burma 
as if they had been passed by the Oourts 
in British Burma. Pudukottai may well not 
bea Native Prince or State within the 
meaning of the Section as amended and 
since separation. But the contention that 
no notification made prior to separation can 
have any effect unless it is one which His 
Excellency the Governor would now have 
power to make if it did not already exist, is 
clearly unsound; and would, if given effect 
to, defeat the provisions of para..9 of the 
adaptation of Laws Order, 1937, and of 
the sections of the Government of Burma 
Act which I,have quoted. The law in force 
in Burma immediately before the-com- 
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mencement of the Act, so far as the power 
of the Courts to execute a decree of a 
Native Prince or State in India is concern- 
ed, arises from the notification already 
quoted under s. 44, Oivil Procedure Code 
and continues in force because it has not 
been altered, repealed or amended by the 
Legislature or other competent authority. 
Advocates’ fee ten gold mohurs. 

Braund, J.—I agree and have nothing 
to add. 

8. Appeal dismissed. 


LAHORE HIGH COURT 
First Civil Appeal No. 191 of 1936 
April 7, 1937 
DALIP SINGH AND Skemp, JJ. 

GURDWARA DHARMSALA DODA— 

APPELLANTS 
versus 

MAHANT GOBIND DASS AND oratRs— 
RESPONDENTS 

Sikh Gurdwaras Act (VIII of 1925), s. 25-A— 
Scope—Party declared owner of property by Tribu- 
nal— Whether can sue for possession in Civil Court. 

Section 25-A, Sikh Gurdwaras Act, is an enabl- 
ing and not an excluding section. Before the Act 
was amended by the introduction of that section, 
the practice was that the parly in whose favour the 
declaration had been made by the Tribunal as to 
the ownership of property brought a suit for posses- 
sion before the Civil Court. Section £5 A was in- 
tended to give the parties a quicker remedy on a 
cheap stamp within a period of one year before 
the Tribunal itself. It dces not exclude the juris- 
diction of the ordinary Courts. Consequently, the 
party in whose favour a declaration has been made 
by the Tribunal as to the ownership of the property 
ean sue for its possession in ordinary Civil Court. 

F. C. A. from an order of the Sub-Judge, 
Gurdaspur, dated June 24, 1936. 

Sardar Charan Singh, for the Appel 
lants. 

Sardat Bhagat Singh, for 
dents. 

Skemp, J.—This appeal is against an 
order of a Subordinate Judge that he had 
not jurisdiction to try a suit. The suit 
was brought by the Gurdwara Doda, a 
notified Sikh Gurdwara, through the Presi- 
dent of the Committee, for possession of 
properties on the ground that they belonged 
to the Gurdwara and also for a declara- 
tion. A petition under 8. 7, Sikh Gurdwaras 
Act, was made in October 1926 and the 
list of properties attached with this petition 
included the properties now in dispute. 
The present defendant, Mahant Gobind 
Dass, lodged a petition under s, 10 of 
the Act claiming that the properties were 
his. After the Gurdwara had been declared 
to be a Sikh Gurdwara, Mahant Gobind 


the Respon- 
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Dass withdrew his petition under s. 10 
and by order of the Tribunal it was 
dismissed with costs on May 30, 1935. 
On these facts the learned Senior Sub- 
ordinate Judge held that his Court had 
no jurisdiction to try tbe suit but that it 
lay on!y under s. 254, Sikh Gurdwaras 
Act, before the Sikh Gurdwara Tribunal. 

In cur opinion the Senior Subcrdinate 
Judge had jurisdiction to try this case 
on the simple ground that whatever the 
effect otherwise of the proceedings before 
the Tribunal—point on which we express no 
opinion—s, 25-A is an enabling and not an 
excluding section. Before the Act was 
amended by the introduction of that section, 
the practice was that the party in whose 
favour the declaration had been made 
by the Tribunal as to the ownership of pro- 
perty brought a suit for possession before 
the Civil Court. Section 25-A was intended 
to give the parties a quicker remedy on a 
cheap stamp within a period of one year 
before the Tribunal itself. In our opinion 
it does not exclude the jurisdiction of the 
ordinary Courts, This point is sufficient 
for the decision of the appeal which must 
-be accepted with costs. The case is returned 
to the Court of the Senior Subordinate 
Judge, Gurdaspur, for precedure in accord- 
ance with law. The parties have been in- 
formed that they are to appear in the Court 
of the Senior Subordinate Judge on May 
5, 1937, for further orders. 


D. Appeal accepted, 


BOMBAY HIGH COURT 
Civil Appeal No. 51 of 1937 
March 17, 1938 
Bravmont, O. J. AND B. J. Wanta, J. 
VISHWANATH SADASHIV NATU AND 
ANOTSER—PLAINTIFFS—APPELLANTS 
yersus 


MUNICIPAL CORPORATION, BOMBAY 


— RESPONDENTS 

Bombay City Municipal Act (III of 1888), s. 527— 
Principle applicable to construction of s. 527—Act of 
Corporation of issuing debentures with option of 
renewal and giving effect to such option whether one 
required by the Act—Suit against Corporation on con- 
version of debentures—Whether in tort or on contract 
— Cause of action, when arises. 

The protection of the statute extends to acts done 
in direct execution of the powers conferred by the 
particular Act of the local authority, but it does not 
cover acts which are dcne in pursuance of a contract 
which the local authority is empowered to enter 
into, but is not required to enter into by its Act. 
This principle applies to the construction of 8. 527, 
City of Bombay Municipal Act. 

_A Municipal Corporation issued debentures under 
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power given by s. 108, Bombay City Municipal Act, 
They contained a condition that the debentures could 
be renewed at any time „at the option of the holder. 
Debentures were issued directly or endorsed over, to 
the plaintifis and one N on auch terms that any of 
those three persons could deal with the debentures. 
N died and the debentures, which were then inthe 
hands of one A for collection of interest, were wrong- 
fully dealt with by him. The allegation wae that he 
forged an endorsement of the debentures by N in 
favour of himself or of a nominee for himself, and sub- 
sequently endorsed the debentures over to the Bank 
of India. The Bank of India lodged the debentures 
with the Corporation, and the Oorporation cancelled 
those debentures, and issued fresh debentures to the 
Bank of India. The plaintifis brought a suit against 
Corporation and contended that as N's endorse- 
ment was forged, the debentures remained their pro- 
perty, and they asked first, for a declaration that the 
endorsement of N on the debentures was a forgery, 
and that the plaintiffs were the owners of the deben- 
tures, and that the defendants might be ordered to 
transfer and hand over to the plaintiffs the said 
debentures, or alternatively, to pay the plaintiffs the 
market value thereof, together with accrued interest. 

Held, (i) that the cause of action was clearly in tort 
and not on contract; 

(ii) that the issue of debentures containing an option 
of renewal, and the giving effect tothat option were 
not acts done in direct execution of any power con- 
tained in the Bombay City Municipal Act, but were 
acts done under a contract authorized, but not re- 
quired, by the Act. The wrongful action charged 
against the Corporation was not en action which 
was directly required by the statute, and therefore 
s. 527 hadno application to the case ; 

(iit) that the receipt by the Corporation of the plain- 
tiffs debentures was not in itself wrongful. Their 
possession of the debentures only became wrongful 
when they were asked to return them to the plaintifis 
and refused to doso. The plalatifi's cause of action 
therefore did not arise untila demand wasmade for 
the return of the property, that is, the debentures, and 
that demand was refused, Spackman v. Foster (2) 
and Miller v. Dell (3), relied on. 


Messrs. M. C. Setalvad (Advocate-General) 
and M. C. Chagla, for the Appellants. 


Messrs. F. J. Coltman and V. F. Tara- 
porewala, for the Respondents. 


Beaumont, C. J.—This is an appeal 
from a decisicn of Kania, J. by which he 
dismissed the suit on the preliminary 
point of limitation. He held that the 
plaintiffs’ suit was barred under s. 527, 
Bombay City Municipal Act, 1883. That 
section provides that no suit Ball be 
instituted against the Corporation in respect 
of any act done in pursuance or execution 
or intended execution of that Act or in 
respect of any alleged neglect or default in 
tke execution df that Act unless it is com- 
menced within six months next after the 
accrual of the cause of action. Three points, 
I think, arise for consideration. First of all 
what is the plaintiffs’ cause of action ? 
Secondly, does it fall within the terms of 
s. 527? And, thirdly, if so, did the caase 


x 


| cause of action is clearly in tort. 
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of action accrue more than six months 
before the suit was filed ? 

Upon the first question as to what is the 
cause of action, one has to look at the 
plaint, and for the purposes of the prelimi- 
nary point we must assume that the alle» 
gations in the plaint are true. Put quite 
shortly, the plaintiffs’ case seems to me to 
come to this. They say that eight deben- 
tures of the Municipal Corporation for the 
City of Bombay were either issued directly 
or endorsed over, to the plaintiffs and one 
Y. V. Nene, on such terms that any of 
those three persons could deal with the 
debentures. None died on July i3, 1930, 
and some time, about July 1930, the deben- 
tures, which were then in the hands of 
one Acharya for collection of interest, were 
wrongfully dealt with by him. The alle- 
gation is that he forged an endorsement of 
the debentures by Nene in favour of him- 
self or of a nominee for himself, and subse- 
quently endorsed the debentures over to 
the Bank of India. The Bank of India 
lodged the debentures with the defendant 
Corporation, and the defendant Corpora- 
tion cancelled those debentures, and issued 
fresh debentures to the Bank of India. 
The plaintifis say that as Nene’s endorse- 
ment was forged, the debentures remain 
their property, and they ask, first, for a 
declaration that the endorsement of Nene 
on the debentures was a forgery, and that 
the plaintiffs are the owners of the deben- 
tures, and then they ask that the defen- 
dants may be ordered to transfer and hand 
over to the plaintiffs the said eight deben- 
tures, or alternatively, to pay the plain- 
tiffs the market value thereof, together 
wilh accrued interest. In my opinion a 
The 
declaration is really ancillary to the other 
relief asked for and the other relief is in 
detinue for the return of the actual deben- 
tures, or alternatively in conversion. It 
was argued for the appellants that the 
cause of aclion was in contract, because 
the Municipality as borrowers would be 
bound to hand over the debentures to the 
true owner. No doubt it may have been 
part of the original contract on the issue 
of the debentures that the security should 
be handed over to the lender, But there is 
not, in my opinion, any ccnfract on the 
part of the Municipality that directly they 
get a debenture into their hands they will 
hand it over to the true owner. They are 
bound under the general law io hand 
debentures gver to the true owner, but 


there is not, in my opinion, any contract 
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by them-to do so. I think, therefore, that 
the cause of action is clearly in tort and 
not in contract. ~ 

The next question is, does the cause of 
action fall within the terms of s. 527, that 
is to say, was the wrongful act complained 
of done in execution or intended execution 
of the Act. Now the House of Lords in 
Bradford Corporation v. Myers (1) had to 
consider the true construction of s. 1, 
Public Authorities Protection Act, 1893, 
which seems to me to be worded in 
substantially the same language as s. 527 
of the Bombay Act, and” whal the House 
of Lords decided was that the protection 
of the statute extended to acts done in 
direct execution of the powers conferred by 
the particular Act of the local authority, 
but that it did nct cover acts which were 
done in pursuance ofa contract which the 
local authority was empowered to enter 
into, but was not required to enter inlo by 
its Act. I think that that principle applies 
to the construction of s. 527, City of Bombay 
Municipal Act, and one has to see whether 
the act complained of was done pursuant to 
the direct requirements of the Act, or was 
done under some contract which the Cor- 
poration entered into under the powers 
conferred by the Act but which it was not 
compelled to enter into. 

Section 106 of the Act gives to the Oor- 
poration power to borrow on the security 
of debentures, and s. 110 provides that 
every mortgage authorized to be made 
under this chapter shall be by debenture 
in the form contained in Sch. C, or in such 
other form as the Corporation with the 
consent of Government shall from time to 
time determine. Now the debenture in this 
case, which is Ex. A, provides for payment 
of the amount due on August 1, 1959, and 
for payment of interest in the meantime, 
and then it charges certain taxes as secu- 


. rity, and it contains also certain conditions 


one of which is that “this debenture can 
be renewed at any time at the option of 
the holder on payment of one rupee." It is 
to be noticed that tbat condition is not 
contained in the form given in Sch. C to 
the Act, although the learned Judge in the 
Court below seemsto have thought that it 
was. It is therefore to be noticed, in the 
first place, that the Corporation were not 
compelled under the Act to borrow, and in 
the second place that, having decided to 
borrow, although they were compelled to 


(1) (91691 A © 242; 85 L JK B146; 114 L T 83; 
80 J P 121; 14 L GR 130; 60 8J74; 32 TLR 
13 
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issue debentures, they were not compelled 
to issue debentures containing a right of 
renewal. It is the cancellation of the plain- 
tiffe’ debentures and their renewal in 
favour of the Bank which is the act alleged 
to have been done in execution or intended 
execution of the powers of this Act. It 
seems to me that the case falls exactly 
within the principle of the decision of the 
House of Lords, and that the issue of a 
debenture containing an option of renewal, 
and the giving effect to that option were 
not acts done in- direct execution of any 
power contained in the Act, but were acts 
done under a contract authorized, but not 
required, by the Act. I am clearly of opi- 
nion that the wrongful action charged 
against the Corporation is not an action 
which is directly required by the statute, 
and therefore s. 527 has no application to 
the case. : . 
In case I am wrong on that point, I will 
consider also the third question, whether, 
assuming s. 527 to apply, the cause of 
action accrued more than six months before 
the commencement of the suit It is, in my 
opinion, clearly established on the English 
authorities that in a case of this sort the 
plaintiffs’ cause of action does not arise 
until a demand is made for the return of 
the property which is claimed, that is the 
debentures, and that demand is refused: see 
Spackman v, Foster (2) and Miller v. Dell 


(3). The receipt by the Corporation of the 
plaintiffs’ debentures was nol in itself 
wrongful. They would have been quite 


entitled to hold those debentures, if asked 
to do so, for safe custody. Their possession 
of the debentures only became wrongful 
when they were asked to return them ‘to 
the plaintifis, whom I must assume to be 
the true owners, and refused to do so. Now 
with regard to that, the position is this. On 
November 30, 1932, the plaintifis by their 
solicitors wrote to the defendants setting 
out fully their case in relation to these 
debentures, and on March 6, 1933, the 
solicitors for the Corporation wrote saying, 
“You may expect to hear from us shortly 
in the matter either admitting or denyin 
our clients’ liability.” Subsequently remind- 
ers were sent to the solicitors, who wrote on 
several occasions saying that the matter was 
complicated, and that they were not at the 
moment in a position to give a definite 
reply, and asking the plaintifis to take no 


(2)(1883) 11 Q BD99; 52 L J QB 418; 48LT 670; 
31 W R 548; 47 J P 499. 

(3) 1891) 1 Q B 468; 60 L JQ B 404; 63 LT 693; 39 
WR 342, 
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action without first sending to the solicitors 
intimation. Eventually, on June 23, 1933, 
the plaintiffs’ solicitors wrote to the defen- 
dants’ solicitors complaining that they were 
still without a definite answer to their 
letter, and threatening to commence pro- 
ceedings forthwith. The solicitors for the 
Corporation wrote asking for delay, and 
eventually, on July 27, they wrote saying. 
“We regret that it has not been possible to 
reply definitely to your clients as we hoped 
to be able todo.” 

It was argued somewhat faintly by Mr. 
Coltman on behalf of the Oorporation that 
if a demand and refusal were necessary, 
there had been no refusal, and the plaintiffs 
therefore had no cause of action. If that 
argument were to succeed, it would mean 
that anybody threatened with a claim in 
conversion could prevent a suit being 
brought by the simple expedient of writing 
and saying: “I neither admit nor deny your 
claim.” It seems to me clear that the plain- 
tiffs were entitled, when they got the let- 
ter of July 27, 1933, following on the 
previous correspondence, to treat that let- 
ter as a delinite denial of their clients’ 
claim. They were, in my opinion, entitled 
to wait a reasonable time for the answer 
which the defendants said they were going 
to give. Until the solicitors of the Corpora- 
tion definitely refused to say what their 
position was, the plaintiffs were entitled to 
delay taking action, as there had been no 
definite refusal of their claim. But I think 
on the receipt of the letter of July 27, 
they were entitled to say: “We think we 
have waited long enough, and we must 
now take your refusal to answer as a defi- 
nite denial of ourclaim.” In my judgment, 
therefore, the cause of action did noi arise 
until July 27, 1933, and the suit was filed 
on August 11. Mr. Ooltman contends 
that in this country the case is governed 
by Art, 49, Limitation Act, as, no doubt, it 
is. That Article provides that in a suit of 
this nature the time limited is three yeara 
from the time when the property is wrong- 
fully taken or injured, or when the detain- 
er's possession becomes unlawful. I think 
that only states the rule established in the 
English cases, and that the detention by 
the defendants only became unlawful when 
they refused to accede to the demand of 
the plaintiffs for the return of their deben- 
tures. In my opinion, both on the ground 
that 5.527 does not apply to this case, and 
on the alternative ground that if it does, 
the suit is brought within the period of six 
months after the gauge of action accrysd, 


' expressiy provided by the Act. 
opinion, therefore, the section does not afford 
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the appeal must be allowed with costs, and 
the suit cent down to the lower Court to 
be dealt with onthe merits. Costs in the 
lower Court will be in the discretion of the 
Judge. 

B.J. Wadia, J.—I agree. In my opinion 
the provisions of s. 527, City of Bombay 
Municipal Act, 1088, were not intended to 
extend to all suits against persons whom 
it was meant to protect. I do not think 
that the cause of action as disclosed in the 
plaint in this suit is covered by the section, 
mor sre the defendants within its protec- 
ticn in reference to the act complained of. 
In renewing the debentures, the defendants 
were not performing an act in pursuance, 
or execution, or intended execution, of the 
Municipal Act. It was not, according to the 
distinction, pointed out by Lord Haldane in 
Bradford Corporation v. Myers (1) at p. 252*, 
an act done in pursuance of any direction 
contained in the statute. It was an act 
which was incidental to the exercise of 
powers arising out of the power, though 
not the obligation, to borrow moneys, which 
was not inreality provided for by the statute. 
Section 110 lays down that every mortgage 
authorized to be made shall be by debenture 
in the form contained in Sch. U to the Act, 
or in such other form as the Corporation, 
with the consent of Government, shall from 
time to time determine. The particular 
debentures with which we are concerned, 
contained a further provision, namely that 
the debenture could be renewed at any 
time at the option of the holder on payment 
of Re. 1. There is no evidence that the 
consent of Government was obtained to the 


‘Insertion of this stipulation, but I think 


we can presume that it must have been. 
Even if it was, 1 do not agree with the 
learned Judge that this stipulation should 
be read as if it was incorporated in -and 
in my 


a good detence to the defendants. The 
claim is not in respect of any alleged de- 
fault on the defendants’ part in the exercise 
of a public duty enjoined upon them by the 
statute. 

Assuming that the section affords a pro- 
tection to the defendants, there is the 
further question, namely whether the suit 
was filed within six months after the 
accrual of the cause of action in terms of 
8.927. That period cannot, in my cpinion, 
be computed from the date of the first 
notice sent by the plaintifis, namely Nov- 


- ember 1932, in view of the correspondence 
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that passed between the parties. Whether 
the claim is in detinue or in conversion, 
time would, according to the well-known 
decisions, begin torun from the date of the 
refusal to comply with the plaintiffs’ 
demand. It has been held that even mere 
silence on the part of the defendant ona 
demand for delivery of movables does not 
necessarily constitute a refusal to deliver 
up. A fortiori the defendants’ own sugges- 
tion that tbe plaintiffs should wait to hear 
whether the defendants would admit or 
deny their liabitity, and that in the mean- 
time they should take no action, cannot 
amount to such refusal. In fact there never 
was any refusal at all. The plaintiffs were 
justified in waiting for some time at the 
request of the defendanis, for, if they had 
not, they might have been met with the 
plea that their title had really never been 
denied. They were, however, not bound to 
wait indefinitely after the defendante’ 
attorneys’ letter of July 27, 1933. The 
suit was filed in August 1933, and is not, 
therefore, out of time. On both these 
grounds [ am of opinion that the appeal 
should be allowed, and the suit remanded 
for hearing cn the other issues. 
Se Appeal allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1311 of 1936 
February 16, 1937 
JAI LAL, J. 
KISHAN LAL AND anotazrr— 
PLAINTIFFS— APPELLANTS 


versus 
LAL CHAND AND OTAERS— DEFENDAN Tg— 
RESPONDENTS 

Insolvency—Joint Hindu family—Joint family of 
brothers—One of them manager—Hia adjudication ag 
insolvent for personal debts—Shares of other 
brothers, if vest in Official Receiver. 

Where one of the brothers, who isa manager of 
a joint Hindu family is adjudicated insolvent for 
the debts due personally from him, the shares of 
the other brothers do not vest in the Official 
Receiver. Gori Shankar v. Basheshar Nath (1), dis- 
tinguished. i 

B. O. A. from the decree of the District 
Judge, Attock at Oampbellpur, dated July 
18, 1936. ` 

Mr. Shambu Lal Puri for Mr. Mukand 
Lal Puri, for the Appellants. 

Mr, Shamair Chand, for the Respondents, 


Judgment.—The appellants are two 
brothers of Gokal Chand who was adjudi- 
cated an insolvent and whose property 
vested in the Official Receiver. ‘The Offi- 
cial Receiver sold a house to the respondent 
Ge ap ni 
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assuming that it 
Chand. It has been 
house belonged to the three brothers, 
the appellants and Gokal Chand, and 
that Gokal Ohand had a one-third share 
in it, but it is contended on behalf of 
the respondent that the debts, which have 
‘been proved in the insolvency of Gokal 
Chand, are debts which were originally 
due from the father of Gokal Chand and the 
appellants, and therefore, as Gokal Chand 
has been found to bea member ofa joint 
Hindu family with the appellants, he 
could sell the entire co-parcenary property 
to discharge the debisof the father. For 
this reason, it is contended his right to sell 
‘the shares of his brothers also vestsin the 
Official Receiver who was competent to sell 
the whole house. . i 


In support of this contention reliance is 
placed on Gort Shankar v. Basheshar Nath 
(1). In that case, however, father was 
‘adjudicated insolvent and it was held that 
his right to sellthe sons’ share in the 
joint property to discharge his debts vested 
in the Official Receiver. It is, however, 
the pious duty of the sons to pay the 
father’s debts bub the same rule does 
not necessarily apply with regard to the 
debts in respect of which a decree has been 
passed against the eldest brother, and the 
principle laid down in Gort Shankar v. 
Basheshar Nath (1) cannot, by analogy, 
beextended tosuchcases. No authority 
has been cited in which it has been laid 
down that if one brother is adjudicated 
insolvent and he is manager of a joint 
Hindu family, then the entire family pro- 
perty vests inthe Official Receiver. Gokal 
Chand was not adjudicated insolvent as 
manager of the family. There are debts 
due from him personally. It is not possi- 
ble under the circumstances to hold that 
the shares of thetwo brothers also vest in 
the Official Receiver. It may be that the 
creditors, to whom debts were due from 
the father of Gokal Chand and his two 
brothers, may have remedy in respect of 
their debts against the two brothers, the 
appellants, in spite of the insolvency of 
Gokal Chand, bat no authority has been 
cited to show that the Official Receiver is 
éntitled to deal with the shares of the 
brothers of Gokal Chand in the house in 
dispute. I accordingly accept this appeal, 
set aside the decrees of the Courts below 
and decree the plaintiff's suit but leave 


belonged to Gokal 
found that the 


(1) 13 L 464; 135 Ind, Cas. 217; A I R 1932 Lah. 
151; 33 P LR 314; Ima. Rul, (1932) Lah. 89. 
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the parties to bear their own costs through- 
out. 
D. Appeal allowed, 


MADRAS HIGH COURT ; 
Criminal Appeal No, 313 cf 1937 
March 1, 1938 
HoRWILL, J. 

PUBLIO PROSECUTOR—Appsgiuant 
| VETSUS 
SOOSAI PILLAI AND OTAERS—RESPONDENTS 

Penal Code (Act XLV of 1860), s. 294-A— 
Government declaring chit fund illegal—Prosecu- 
tion withheld provided chit funds were wound up 
within certain time and subscriptions paid up— 
—Accused's failure—Prosecution under s, 294-A— 
Withholding of prosecution held not tantamount to 
authorization of chit fund. 

By an order, the Government declared conduct- 
ing chit fundas illegal but added that those who 
were conducting them should wind: them up as soon 
as possible, adding that prosecutions need not be 
launched unless there were indications of fraud. 
The object of the Government in issuing theirorder 
in the form they did was to withhold the prosecu- 
tions of persons who were running lotteries ‘in 
ignorance of the law, provided that they did their 
best to wind up the lottery and to pay everybody 
who had subscribed to the lottery. The District 
Magistrate granted the accused time to re-pay the 
subscriptions. But on his failure todo so, he was 
prosecuted for conducting chit fund: 

Held, that if he conducted a lottery that was 
illegal, hə was liable to be punished under 
8. 294-A whatever the action of the Crown might 
subsequently have been. The order of the Government - 
that he should wind up the lottery within a certain 
time and that he should re-pay the subscriptions 
within a certain time did not amount to an autho- 
rization of the lottery prior to that date. 

Or. A. against acquittal by Taluk Magis- 
trate, Shivaganga, dated March 5, 1937. 

Messrs. T. V. Ramiah, G Gopalaswami for 
Mr. S. Nagaraja Atyar and Mr. K. Desika- 
chari, for the Respondents, 

Judgment.—The prosecution case was 
that the three counter-petitioners had been 
conducting a chit fund and had thus com- 
mitted an offence punishable under s. 294-A, 
Indian Penal Code. As, however, chit funds 
had been very common in Southern India 
and there had been some misapprehension 
as to the law governing them, Courts hav- 
ing held at one time that chit funds were 
not illegal, the Government thought it would’ 
be unduly hard on persons conducting 
chit funds if prosecution were forthwith 
launched against them. Or. O. No. 2621 
dated September 14, 1934, was thereupon 
Passed ordering the District Magistrate of 
Malabar to give wide publicity to the fact 
that such chit funds were illegal and to 
order those who were conducting them to 
wind them up as soon as possible, adding 


pt. 


. that prosecutiuns need not be launched 
unless there were indications of fraud. 
The counter petitioners were ordered _ to 
wind up this chit fund and it appears that 
no drawing took place after the order was 
communicated to them. They were given 
. to understand, however, that they should, 
in winding the fund up, repay the subscrip- 
tions; and the counter-petitioners addres- 
sed the Government by a petition asking 
for time unti] the end of December 1935 to 
- “pay up the amounts due to the subscribers. 
- This petition seems to have been referred to 
the District Magistrate, who granted time 
. todo so. As this too was not done and the 
money, was not repaid to the subscribers, 
` this presecution was launched. The Taluk 
Magistrate of Sivaganaga acquitted the 
accused on the ground that the accused did 
. Not raise any subscriptions after receiving 
the order from the District Magistrate, 
- that there was thereafter no drawing of 
any lot. that the shed in which the otfice 
had been located was dismantled, that the 
fund did not continue to exist as a lottery, 
and that no proposals were published, and 
- concluded his judgment by saying that 
there was no evidence that there was any 
fund on the part of the organizers of tne 
fund, that they had obeyed the District 
Magistrate's order and wound up the lot- 
tery, and that if dues were still to be paid 
to the subscribers, it was open to them to 
recover their dues through Civil Courts. 
It is not denied that a transaction of 
. this kind contravenes the provisions of 
< 8. 291*A, Indian Penal Code, but the learned 
. Advocate for the accused has put forward 
the same argument here as seems to have 
found acceptance with the learned Taluk 
` Magistrate. The accused have not been 
punished for contravening the order of the 
District Magistrate that they should wind up 
the lottery for such an order would have had 
no binding and legal force if the lottery 
itself had been valid but they have been 
convicted for conducting the lottery and 
thereby contravening the provisions of 
8. 291-A. The various points considered 
by the learned Taluk Magistrate have 
therefore no bearing on the question whe- 
ther the accused committed an offence. If 
they conducied a lottery thate was illegal, 
- they. were liable to be punished under 
8. 294-A whatever the action of the Crown 
might subsequently have been. It is argued 
that the order ot the Government that 
they would wind up the lottery within a 
certain times and that they should re-pay 
the eubscriptions witpiy a cep ruin ugo 
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amounted to an authorization of thé lottery 
prior to that date. I am unable to agree 
that the withholding of prosecution is 
tantamount to authorization. It seems to 
me that the authorising of a lottery by 
private persons would be the last thing the 
Government would be prepared to do. 
Clearly the object of the Goverament in 
issuing their order in the form they did 
was to withhold the prosecutions of persons 
who were running lotteries in ignorance of 
the law, provided that they did their best 
to wind up the lottery and to pay every- 
body who had subscribed to the lottery. 
It is clear, therefore, that the accused were 
guilty of the offences with which they 
were charged if it has been satisfactorily 
proved that the three accused conducted 
the lottery. It is further contended that 
both the complaint and the caarge led the 
accused to believe that they were charged 
not for an offence under s. 294-A, but 
for disobeying the orders of the District 


Magistrate, for,we find in the complaint that: 
“it is alleged that the accused organized a prize 


‘chit and that as this was an unauthorized lottery, 


the accused had to wind up the same, that the 
first accused sent a petition to the Local Govern- 
memt praying for time that time was granted till 
December 31, 1935, the accused being informed 
that prosecution would be launched if the concern 
was not closed by that date, and “that as the 
concern was not closed as directed, they were 
liable for rhe offence under s. 294-A.” 

The: charge is tothe effect that a com- 


` plaint had been received tothe effect that 


the three persons (accused) had opened a 
chit fund, that they had kept a lottery 
office, and that they had also published 
proposals relating to the lottery. So far it 
is clear that they are charged with having 
committed offences punishable under s. 294 A, 
but the charge does not end there but 
contains the further words: | 

“And that in spite of the order directing you to 
wind’ up the said company within December 3l, 
1935, you did not close it accordingly, Show 
cause why you should not be punished.” 

The judgment of the learned Taluk 
Magistrate shows that he conducted this 
inquiry with a view-to ascertain whether 
any fraud had been played .by any of the 
accused. I have been asked that in case 
I think that the order of the Taluk Magis- 
trate was not right, he should be ordered 
to re-try the accused. It is ordered accord- 
ingly. This order of re-trial will give an 
opportunity to the accused to re-pay to the 
subscribers whatever may be due to them 
and so put themselves in a position to 
plead for mercy in case they are found 

uilty. f 
ee, Retrial ongered, - 


LAHORE HIGH COURT 
Criminal Appeal No, 1164 of 1937 
November 26, 1937 
BLAOKER, J. 
SADHU—Ccnvict— ATPELLANT 
versus 
EMPEROR— Oprosttg Party 
Penal Code (Act XLV of 1860, 3. 304, Part II— 
Held on facts that accused could be convicted under 
s. 304, Part II, but there being extenuating circum- 


stances sentence of jive years was reduced to two and 
half years, 

The deceased andthe accused were neighbours. 
One day the accused's father began to dig a water 
channel close to the wall of the deceased's house. 
The deceased begged him to dig it a little distance 
away so as to avert any danger of his wall-collaps- 
ing. This request led to an altercation and the 
father of the accused and the deceased grappled with 
each other. While they were doing so, the accused 
came up With an iron rod with which the water- 
course was being dug and seizing it with both hands 
struck a blow on the deceased’s head. The deceased 
fell down and died ; 

Held, that the accused must be credited with the 
knowledge that this heavy iron rod was likely to 
cause death. He could, therefore, be rightly con- 
victed ander Part Ll of s. 304, Penal Code. However, in 
the circumstances of the case the sentence of five 
yeais rigorous imprisonment was unnecessarily 
severe. There-was no antecedent enmity between 
the parties. The quarrel arose very suddenly. 
The choice of weapon was fortuitous and was rot 
one which indicates any real intention to kill or 
to cause serious injury and this young man saw 
his father grappling with snother man and to that 
extent there was some :provocation to him to com- 
mit the act he .did. These were extenuating cir- 
cumstances and taking them all into consideration 
the sertence of five years’ rigorous imprisonment 
should be reduced to two and a half years. 


Cr. A. from the order of the Magistrate, 
First Class, dated August 20. 1937. 

Mr. Nur Muhammad, for the Appellant. 

Mr. S. N. Bali for Advocate-General, fer 
the Crown. 


Judgment—Sadhu Barwala of Kang 
appeals frcm the order of as. 30 Magistrate 
of Gurdaspur sentencing him to five years’ 
rigorous imprisonment under Part II of 
B. 304, Indian Penal Code. The deceased in 
this case, Harnama, and the appellant were 
neighbours. On the mcrning of June 6 
last, Mebr Din, the appellant's father, 
began to dig a water channel clcse to the 
wall of the deceased’s house. The deceased 
begged him to dig it a little distance away 
50 as to avert any danger of his wall 
collapsing.. This request appears to have 
led to an altercation and Mehr Din and the 
deceased grappled with each other. While 
they were doing so, the appellant came up 
with an iron rod with which the water- 
course was being dug and seizing it with 
both hands struck a blow on the deceased’s 


bead. The deceased fell down and his 
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daughter Musammat Lajo came to the spot. 


She was also hit by Sadhu with the same 
rod. Sadhu then ran away and subse- 
quently produced the rod in the course of 
the investigation. ` 
The eye-witnesses of this occurrence are 
Sewa Singh, Bur Singh and Partap Singh. 
Sewa Singh is a relation of the deceased 
and so is Musammat Lajo who also gives 
evidence. There seems to te no reason 
to doubt the truth of their testimony 
on this score alone as there is no sugges: 
tion that there was antecedent enmity 
between the parties. They are, moreover, 
corroborated by Bur Singh and Partap 
Singh who are independent witnesses. 
There is no reason apparent on the face of 
the record for discrediting the evidence of 
these witnesses and all that the Oounsel for 
the appellant is ableto dois to point out 
scme quite immaterial discrepancies. On 
the other hand the story told by the 
defence is not only contradicted by the 
medical evidence but is, ashas been shown 
by the learned trial Magistrate. ridiculous 
on the face of it; so much so that even the 
doctor that the defence themselves pro- 
duced in their attempt to skow that the 
stery for the prosecution was absurd -was 
unable to do so and had to hedge and 
qualify his statement. In my opinion there 
is not the least doubt that this transaction 
happened as described by the prosecution 
witnesses and Sadhu must be credited with 
the knowledge that this heavy iron rod was 
likely to cause death, He has, therefore, 
been rightly convicted under Part II-of 
s. 304, Indian Penal Code. I am, however, 


inclined to think thatin the circumstances - 


of the case the sentence of five years’ 
rigorous imprisonment is unnecessarily 
severe. There was no antecedent enmity 
between the parties. The quarrel arose 
very suddenly. The choice of weapon was 
foriuitous and was not one which indicates 
any real intention to kill or to cause serious 
injury and it must be remembered that this 
young man saw his father grappling with 
another man and to that extent there was 
some provocation to him to commit the act 
he did. .These appear to me to be extenuat- 
ing circumstances, and taking them all into 
consideration, I reduce the sentence of five 
years’ rigcrous imprisonment to two and a 
half years. 


D. Sentence reduced, : 


H 
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-NAGPUR HIGH COURT 
Civil Miscellaneous Appeal No. 278 
of 1936 
October 29, 1937 
Sronm, C.J. AND PURANIK, J. 
Musammat SEMA Bİ—-JUDGMENT-DEBTOR- 
— APPELLANT 
; versus 
Shrimant GANPATRAO YADORAO 

PANDE —DEORES-AOLDER —RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 47, O0. XXI, 
rr. 97, 103, 95,98—Construction of s. 47—J udgment- 
debtor offering resistance to delivery of possession to 
decree-holder-auction-purchaser and raising question 
relating to nature of right purchased — Question 
comes under s, 47—Appeal, if maintzinable—Case, if 
governed by O. XXI, r. 103—R. 95 and subsequent 
rules in O. XXI, whether fall under order relating 
to execution of decrees and orders —J udgment-debtor 
fighting with decree-holder-auction-purchaser —Case 

alls under s. 47-—Order against judgment-debtor, 77 
appedlable. 

Section 47, Civil Procedure Code, has to be liberal- 
ly construed, The decree-holder-auction- purchaser, 
who purchases with the permission of the Oourt 
under O. XXI, r 72, cannot be said to hare obtained 
the benefit of his money due under the decree until 
he gets possession of the property of the jadgment- 
debtor purchasad by him, The decree-holder-auction- 
purchaser thus continues to be a party till the pro- 
perty purchased by him is delivered to him and if any 
question is raised by the judgment-debtor at the time 
of delivery of possession, relating tothe nature of 
the rights purchased and resistance to delivery 
of possession is offered, it will be a question, 
relating to the execution, discharge and satisfaction 
of the decree arising between the parties to the suit 
and thus falling within s. 47 of the Civil Procedure 
Oode and there is an appeal from an. order passed 
in relation to the question. Order XXI, r. 103, does not 
govern the case. ; f 
- [Case-law discussed] 

Order XXI of the ivil Procedure Code, relates to 
execution of decrees and orders. Rule 95 andthe 
subsequent rules which relate to delivery of posses- 
Blonto the decree-holder or . auction-purchaser thus 
fall under an order relating to execution of decrees 
and orders. When the question arises as to the kind 
of possession to be delivered, it isa question relating 
to the execution of the decree. Kailash Chandra 
Sarapan v. Gopal Chandra Poddar ‘ (6), relied 


n. Gap CS a 
- The case of a judgment-debtor, when he is fighting 
with the decree-holder-auction-purchaser, falls under 
8. 47 of the Uivil Procedure Code and an order passed 
against. the judgment-debtor will be a decree under 
B. 2 (2) and as such, appealable. - |p. 646, col. 2.] 

C. Mise. A. from an order of tne Court of 
the Fourth Additional ‘District Judge, 
Nagpur, dated Novyember-9, 1036, in Q. A. 


< No.d-B. of 1936 confirming the order of 


the Court of the Third -Sub-Judge; Second 
Class, Nagpur, dated April 2/, 1933, in 
Miscellaneous Judicial Case No. 109 of 1934, 
arising out of the execution proceedings in 
G.S. ‘No. 3£ of 1931 of the file of the 
Sub-Judge, Second Olass, Bnandara. © ` 
Mr. k. N. Padhye, for the Appellant. : 
, Mr. b. G. Rao for the Respondent. 
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Order.—The facts of this case out of 
which this appeal arises briefly stated are 
as under: 
` In Oivil Suit No. 134 of 1931 decided 
on August 31, 1931, the plaintiff obtained 
a money decree against the defendants, 
who are the legal representatives of one 
Wazir Muhammad, to the extent of the 
assets of the deceased in their hands. 
In execution of the decree-holder, attached 
a house belonging to the deceased which 
was in the possession of the judgment: 
debtors as his legal representatives. 
Judgment-debtor No. 1, who is the widow 
of the deceased Wazir Muhammad, filed 
an application stating that she was io 
possession in lieu of dowerdebt of 
Rs. 5,000 and was entitled to retain posses- 
sion till that debt was paid off. She 
claimed a declaration of this right before 
the sale took place and this application 
was held to be one falling under s. 47 
of the Civil Procedure Oode by the exe- 
cuting Court by its order dated January 
7, 1933. Later on parties agreed that the 
fact that judgment-debtor No. 1 clains to 
be in possession of the property in lieu 
of dower debt of Rs. 5,000 and claims 
to retain such possession till the dower- 
debt is paid off should be mentioned in 
the proclamation of sala and the property 
be sold. The Court pissed an order accor: 
dingly on August 12, 1933. This order 
is in consonance with the view taken in 
Kalakhan v. Hoora (1). Thereafter the 
property was sold and purchased by the 
decree-hclder himself. The decree-holder 
than applied to be placed in possession 
ofthe property. The judgment-debtor No, 1 
who had given notice of her right to 
retain possession of the property in lieu 
of her dowerdebt of Rs. 5,000 till the 
debt was paid off, resisted delivery of 
possassion. Thereupon the decree-holder 
applied to the Court under O. XXI, r. 97, 
complaining of the resistence by the 
judgment-debtor. The latter in reply 
urged that she had already notified her 
right of retention before the sale was held 
and the decree-holder having purchased 
with, notice, of this right could not claim 
khas possession of the property so long as 
her debt was not paid off, The executing 
Court investigated the claim and came. to 
the conclusion that the judgment-debtor 
could not resist delivery of passession. 
Against this order an appeal was preferred 
by the judgment-debtor in the Oourt of 
..(L) 27 N L R 339; 136, Ind, Oas, 233; A I R 1939 Nag, 
18; ind, Rul, (1032) Nag. 3h. 
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the Additional District Judge, Nagpur. 
A preliminary objection was raised by 
the decree-hclder auction: purchaser that 
no appeal lay. This preliminary objection 
prevailed in the lower Appellate Court 
and the appesl was dismissed on Novem- 
` “ber 9, 1936. Against this decision the 
present appeal is filed in this Court. 

The lower Appellate Court holds that 
the dispute relating to delivery of posses- 
sion between the decree-holder-aucticn- 
purchaser and the judgment-debtor resist- 
ing the possession is not one relating to 
the execution, discharge or satisfaction of 
the decree and the matter is thus outside 
the acope of s. 47 of the Civil Procedure 
Code and no appeal lay against the order 
which was one under r.98 of O. XXI of 
the Civil Procedure Code. 

The judgment-debtor-appellant contends 
that the view taken by the lower Appel- 
late Court is wrong and that it ought to 
have been held that the question is one 
arising between the parties to the sult 
in which the decree was passed and re- 
lated to the execution, discharge and 
eatisfaction of the decree and that it fell 
under s. 47 cf the Civil Procedure Oode 
and an appeal could lie against the 
order. 

The decree-holder-aucticn-purchaser on 
the contrary contends that a dispute re- 
lating to delivery of pcssession between 
the decree-holder-auction-purchaser and 
the judgment-debtor resisting delivery of 
porsession after the sale is not a matter 
relating to the execution, discharge or 
satisfaction of the decree and cannot be 
regarded to be one between the parties 
to the fuit. Section 47 of the Oivil Pro- 
fore Ccde dces not apply and no appeal 
ies. 

The decision of the dispute raised in 
this case is not free from difficulty. High 
Couits in India have taken different views, 
bir Dinshah Mulla in his Civil Procedure 
Code, 10th edition, pp. 179 and 180, refers 
to the centrceversy on the subject. Accord- 
ing to the view taken by the High Court 
of Madras and by a Full Benen of the 
High Court of Calcutta the decree-holder 
retains his character of a party to the 
suit though heis also the purchaser, and 
the question asto delivery of possession 
is a question relating to the execution, 
discharge cr satisfaction of the decree 
within tbe meaning „of s. 47 of the 
Oivil Procedure Code. The two condi- 
_ tions laid down by the section are, theres 
fore, satished and a separate sujt ior posses: 
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sion is barred under s. 47: Kasinath 
Ayyar v. Uthumansa Rowthan(2), Kattaya 
Pathumayi v. Raman Menon (3), Sandhu 
Taraganar v. Hussain Sahib (4), Vevindra- 
muthu Pillai v. Maya Nadan (5), Kailash 
Chandra Tarapdar v. Gopal Chandra 
Poddar (6) and Kalipada Mukherji v. 
Basantakumar Datta (1). According to the 
other view, which js the view taken by 
of each of the High 
Courts of Allahabad, Patna,Bombay,Lahore, 
Rangoon and the Chief Court of Oudh, a 


‘decree-holder-purchaser stands on the same 


footing as a purchaser who is a stranger 
so that he may proceed either by an ap- 
plication under O. XXI, r. 95, or by a 
Separate suit for possession. This view 
proceeds on the ground thats. 47 does 
not apply either because the question as 
the delivery of possession is not one re- 
lating to executicn, discharge or satisfac- 
tion ofthe decree or because a decree- 
holder after he beecmes purchaser of 
the property can no longer be said to be 
“a party to the suit” Bhagwati v, Banwari 
Lal (=), Mohsin Raza Khan v. Haidar 
Bakhsh (9), Kedar Nath v. Arun Chandra 
Sinha (i0), T'ribeni Prasad Singh v. Ramas- 
ray Prasad Chauhuri 11), Hargovind Ful» 
chand v. Bhudar Raoji (12), Hiralal Mohan- 
lal v. Ramchandra (13), Brij Lal v. Durga 
(14), J. A. Martin v. S. M. Hashim (15) and 
Gaya Bakhsh Singh v. Rajendra Bahadur 
Singh (16). According to the view taken, 
in Calcutta and Madras, the application 
for delivery of possession falls under 
s.47 and the order made on the applica- 


(2) 25 M529; 12M LJ L 

(3) 26 M 740; 13M LJ 237. 

(4) 28M 87; 11M LJ4714. 

(5) 438 M 107; 54 Ind. Cas. 209; AIR 1920 Mad. 324; 
38 M L J 32; (1916) M W N 881; 26M LT 391. 

(6) 53 O 781; 95 Ind. Cas, 494; A I R 1926 Oal. 798; 
30 O W N 649; 430 LJ 345 (F B). 

(7) 59 C 117, 138 Ind, Cas. 177; A I R1932 Cal. 126; 
35 C W N 877; Ind. Rul. (1932) Cal, 427, 

(8) 31 A 82; 1 Ind. Cas, 416;6 A LJ 71 (FB). 

\9) 50 A 670; 115 Ind, Cas, 869; A I R 1928 All, 968; 
26 A L J 498; Ind. Rul. (1929) All. 469. . 

(10) (1937) AL J 889; 172 Ind, Cas. 67; A IR 1987 
a 742; IL R (1937) All, 921; 10R A 360;19387A L R 


(11) 10 Pat, 670; 133 Ind, Cas. 337; A IR 1931 Pat. 
241; 12 PL T 423; Ind. Rul, (1931) Pat. 337 (F B). 

(1z) 48 B 550; 83 Ind. Cas. 932; AI R 1924 Bom 
429; -6 Bom. L R (01. 

(18) 54 B 478; 125 Ind. Cas. 708; A I R 1930 Bom. 
an 32 Bom. L R 619; Ind, Rul. (1930) Bom. 


i 


(14) 1 L 134; 56 Ind, Cas. 254; AI R 1920 Lah. - 
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(5) 162; 126 Ind. Cas. £09; AI R1930R 
61; Ind. Rul. (1930) Rang. 289. ° S 


(18) 3 Luck 182; 110 Ind. 1 83; 
10m 30 W NIO pj San DFA ER 1070 Cash 
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tion amounts to a decree under s. 2 (2) and 
is appealable as such. Acccrding to the 
other view s. 47 doesnot apply to the 
case and the application is entirely one 
under O. XXI, r. 95, and no appeal lies 
from an order made upon such application. 
The only cases directly bearing on the 
point decided by the Court of the Judicial 
Commissioner, Nagpur, are Balaji Kashi- 
nath v. R. B. Anandrao (17) decided by 
Sir Oharles Findlay, J.C. and Nathu 
Harishankar v. S. Fatusa (18) decided by 
Staples, A.J. O. In both these cases it 
was laid down that the question, such as 
the present one, arising between the 
decree-holder-auction-purchaser on the one 
hand and the judgment-debtor on the 
other though arising at the time of delivery 
of property to the decree-holder-auc- 
tion-purchaser was one between the parties 
to the suit and related to the execution, 
discharge and satisfaction of the decree. 
In Fatechand v. Mahant Ganeshyir (19), 
Jackson, A.J. C., while dealing with a case 
instituted by the judgment-debtor claim- 
‘ing to hold the property attached as 
Mahant of a Matha, held that sucn a suit 
was not barred bys. 47 inasmuch as the 
judgmentsdebtor claimed the property 
attached as vesting in him in a different 
character. He, however, observed that an 
objection by the judgment-debtor that the 
property belonged to him and not to the 
deceased whose estate he represented will 
be one under s. 47, Civil Procedure Code. 
In Chotelal v. Sarwan (20) Macnair, J.C. 
ruled that a suit by a decree-holder-auction- 
purchaser who had not resorted to the 
speedy remedy of being placed in posses- 
sion under O. XXI, r. 95, was not barred 
by s. 47 of the Oivil Procedure Code. 
He, however, observed that it is quite 
possible that in a case in which the 
decree-holder-auction- purchaser wants pos- 
session a3 against the judgment-debtor. 
“question relating to the execution, discharge or 
satisfaction of the decree may arise, for example, 
g question whether the property of which pos- 


session is sought was or was not gold or the nature 
of the rights which were brought to sale,” 


and he further observed that “it may be 
that in a separate suit such points cannot 
be determined”. In other words, he was 
not laying down a general a Proposition 
that in no case could it be saidthat the 


~ AD) A I R 1927 Nag. 291; 103 Ind. Oas. 335, 
is” A IR 1933 Nag, 369;147 Ind. Oas. 582; 6 RN 


(19) 128 Ind. Oas 401; A IR 1930 Nag. 293; 27 N L 
R 10; 13 N L J 203. 

(20) 28 N L R, 250; 140 Ind. Cas. 683; A I R 1932 
Nag. 140; Ind. Rul. (1933) Nag. 6. 
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question though one relating to delivery of 
possession of the property was not such as 
did not relate tothe execution, discharge 
and satisfaction of the decree. 

In Deviprasadv. Waziruddin (21) Gruer, 
A. J.C., distinctly laid down that a dec- 
ree-holder does not cease to be a decree- 
holder merely by becoming an auction- 
purchaser and a question which arises 
between the decree-holder-auction-pur- 
chaser and the judgment-debtor is one 
that arises between the parties within 
the meaning of s. 47, Civil Procedure 
Code. 

It will thus be seen that in the Court 
of the Judicial Commissioner, Nagpur, the 
view thathas found favour is the one 
accepted by Madras and Calcutta High 
Courts .and not the onetaken by the other 
High Courts. The cases in Fatehchand v. 
Mahant Ganeshgir (19) and Chotelal v. 
Sarwan (20) in which a separate suit was 
held tenable were cases in which either 
the judgment-debtor was claiming the 
property in a different legal character 
and not for himself Fatehchand v. Mahant 
Ganeshgir (19) or the decree-holder-auction- 
purchaser in the separate suit did not 
raise any question relating to the execu- 
tion, discharge or satisfaction of the dec- 
ree and had not applied under O. XXI, 
r. 95, Civil Procedure Code Chotelal v. 
Sarwan (20;. In both these cases, however, 
the Judges have clearly stated that there 
can be objections even between decree- 
holder and the judgment-debtor or decree- 
holder-auction-purchaser and the judgment- 
debtor which will fall within s 47 of 
the Civil Procedure Code and the objection 
such as theone that is raised in the pre- 
sent case by the judgnent-debtor, viz., 
one relating to the nature of the rights 
that were brought to sale is stated to be 
one which will fall under s. 47 in Chotelal 
v. Sarwan (20). 

The only case of this Court which was 
referred to at the hearing as laying down 
the contrary is Haji Dida Kachhi Mallik 
Haji Wali Mohammad v. Pannalal (22) 
where Pollock, J., held, with respect to 
the question whether the executing Court 
had power to contirm the sale after tha 
issue of the certificate unders. 15 of the 
CO. P. Debt Conciliation Act, that after the 
sale had been held subsequent proceedings 
arise only between the judgment-debtor 


(21) 31NL_R 217; 156 Ind, Oas. 995; A IR 1935 
Nag. 30; 8R N5, 
(22) 19 N L J 296; 169 Ind. Oas. 99; AI R 1937 Nag 
98; 9 R N 300, 
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and the auction-purchaser and ‘that since 
the decree'holder plays no part in these 
Proceedings they cannot be termed exe- 
cution proceedings. . He further held that 
in such cases there is nothing in the proviso 
to se 21 as aménded‘ to prevent a Court 
from confirming the sale. In the body of 
the: judgment the learned Judge observes as 
under : - jik = 
_ “It istrue that in this ċase the decree-holder 
is: himself the auction-purchaser but that makes 
no difference in principle.....After the sale had 
been held and the sale price had been set-off 
against a judgment-debt or deposited in Court, 
subsequent proceedings for confirming the salé are 
proceedings between ‘the judgment-debtor and the 
auction-purchaser Just’ as proceedings for the 
delivery ‘of possession to the auction-purchaser, In 
these proceedings the decree-holder plays no part 
and in my opinion these proceedings do not amount 
to executing a decree so as to fall within the 


resins ‘proviso to s. 21, O.P. Debt Conciliation 
ot, eN 


._ This case was decided with reference to 
the provisions of the O; P, Debt Concilia- 
tion Act, ss. 15 and 21. The learned 
Judge was not dealing with a question 
arising between decree-holder-auction-pur- 
chaser and judgment-débtor and relating to 
the nature of the rights brought to sale in 
execution of the decree. What is stated 
in this case cannot, therefure, be held to 
apply to {he facts of the present case. The 
observations regarding the nature -of pros 
ceedings for | delivery of possession are 
merely obiter and had nothing todo with 
the facts of that case. = =~ 

Thus after going through all the cases 
referréd to above, we are of the opinion 
that the decision of the lower Appellate 
Court that no appeal lay is not correct 
and not in - consonance with the view that 
prevailed in the Court of the Judicial Com- 
missioner, Nagpur. f 

Our main reasons for arriving at this 
décigion add. preferring theview of law 
taken in Madras and Calcutta to the other 
view are as under :— 
_ (1), Their Lerdships of the Privy Council 
in .Prosunno Kumar, Sanyal v. Kali Das 
Sanyal (23) observed: ` 

“It is ofthe utmost im jecti 
to execution sales should Aki aa apan Pa aaa 
as speedily. as possible. Their Lerdships are ehad to 
find that the Courts in India have not placed any 
narrow construction on the language of s. 244 


(now 8. 42)". 
Section 47 has, therefore, to be liberally 
it is a matter of 


construed and when 
choosing between two divergent views, we 
choose to accept the one which interprets 


s. 47 liberally as required by thei - 
ships of the Privy Council, een ja 
(23) 19 O 653; 19 I A 168; 6 Sar. 209 (PO; 
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(2, The decree-holder-auction-purchaser 
stands cn different footing from a 
stranger purchaser. As soon asthe sale is 
confirmed, no doubt the title of the pur- 
chaser becomes absolute but no sale can 
be said to be complete without delivery of 
possession. The decree-holder-auction: pur- 
chaser, who purchases with the permission 
of the Court under O. XXI, r. 72, cannot be 
said to have obtained the benefit of his 
money due under the decree until he gets 
possession of the property of the judgment- 
debtcr purchased by him. The decree- 
holder-auction-purchaser thus continues to 
bea pariy and if any question is raised 
by the jodgment debtor at the time of 
delivery of possession, relating to the 
nature of the rights purchased and resist- 
ance to delivery of possession is offered, 
surely it will be a question relating to 
the execution, discharge and satisfaction 
of the decree arising between the parties 
to the | suit and thus falling within.s. 47 
of the Civil Procedure Code. 

(3) Order XXI of the Oivil Procedure 
Code, relates to execution of decrees and 
orders. Rule 95 and the subsequent rules 
which relate to delivery of possegsicn to 
the decree-holder or auction-purchaser thus 
fall under an order relating to execution 
of decrees and orders. 

As observed in Kailash Chandra Tarap- 
dar v. Gopal Chandra Poddar 6) when 
the question arises as to the kind of pos- 
session to be delivered, it is a questicn 
relating to the execution of the decree. 
` (4) Order XXI, r. 103 runs as under :— 

“Any party not being a judgment-debtor against 
whom an order is made under r. 98, r. 99or 
r. 101 may institute a suit to,establish the right 
which he claims tothe present possession of the 
property; but subject, tothe result of such suit 
(if any), the order shall be conclusive.” 

The judgment-debtor against whem an 
order may be pronounced under O. XXI, 
r. 98, is not included amongst the persons 
entitled to challenge the order by a suit 
and yet he may be vitally interested and 
may be justly offering resistance to the 
deliver of property. It will be absurd to 
hold that he isnot entiled to sue and 
thathe has no right of appeal; we think 
thatthe case of a judgment debtor when 
he is fighting with the decree-holder auction- 
Purchaser falls under 8. 47 of the Civil 
Procedure C.de, and an crder passed 
against the judgment-debtor will be a 
decree under s. 2 (2), and as such, appeal- 
able. We are not concerned: with deciding 
what will be the remedy of*a judgment- 


debtor if a stranger auction-purchaser ~ is 


A 


= 
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ranged against bim and an adverge order is 
passed against the jadgment-debtor under 
O. XXI, r. 98. If an adverse order is pass- 
ed against the stranger auction- purchaser 
he can challenge the order by suit under 
O. XXI, r. 103, but what about an adverse 
order against the judgment-debtor? Rule 
103 does not speak of a suit by judgment- 
debtor challenging the order. Is he pre- 
cluded from challenging it? Tho question 
does noi arise for decision in this case and 
we do not wish to express any opinion on 
the point. In the present case the fight 
is between the judgment-debtor on the 
one hand and the auction-purchaser-decree- 
holder on the -other and does relate to exe- 
cation, discharge and satisfaction of the 
decree, and as such, the case falls under 
8.47 and is not governed by the terms of 
O. XXI,r. 103.° The order is, therefore, 
appealable. : 

We, therefore, hold that the lower Ap- 
Pellate Court was wrong in holding that 
no appeal lay against the order. We set 
aside the order of the lower-Appellate Court 
and order itto re admit the appeal under 
its original number and proceed to decide 
it on merits in accordance with law. Costs to 
abide the event. Rupess 40 Counsel’s-fee. 


D. . Appeal allowed. 


BOMBAY HIGH COURT 
Crimiaal Appeal No. 214 and Review 
No. 193 of 1938 
July 18, 1938 

BROOMFIELD AND NORMAN, JJ. 
ISMAIL UMAR —AoovseD 
VETSUS 
_  EMPEROR—Opposite Party 

Penal Code (Act XLV of 18¢0), s. 326—Accused 
cutting wife's nose without serious provocation— 
Sentence of nine months held inadequate and en- 
hanced to two years—Criminal trial—Com-- 
mitment—Nose-cuiting cases whether should be 
commitied as matter of course. 

An act of nose-cutting is one which imports 
deliberate design of a particularly brutal and cruel 
character, r 

The accused cut-off the nose of his wife. There 
was neither a ground for suspicion of the wife's 
misconduct nor was there any evidence to suggest 
that there was anything amounting to serious 
provocation. The accused was sentenced to nine 
months’ rigorous imprisonment: 

Held, that the sentence was inadequate and 
should be enhanced. (It was enhanced to one of two 
years). Queen-Empress v. Abdul Rahiman (1) and 
Emperor v. Bhagwan Chhagan (2), relied on. 

It cannot be said that nose-autting cases should, 
a3 a matter of course, be committed to the Oourt 
of Session for trial, although the Magistrate 
should always: consider whether he ought not to 
commit, ` ~ of aes EOS, 
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Or. A. and Review against the conviction 
and sentence passed by the Presidency 
Waaa Second Court, Mazagaon, Bom- 

ay. 

Mr. A. A. Adarkar ‘in Oriminal Review), 
for the Accused. 

Mr. P. B. Shingne, The Government 
Pleader, for thé Crown (in Criminal Appeal 
and Criminal Review.) 


Broomfield, J.—The accused has been 
sentenced to nine months’ rigorous impri- 
sonment for the offence of cutting his wife's 
nose. He has appealed against the con- 
viction and at the time of admitting the 
appeal we issued nolice to show cause 
why the sentence should uot be enhanced. 

The evidence of the wife is that. she went 
to sleep at 10e Mm. on the night in ques- 
tion and woke up suddenly during the night 
and found the accused slashing at her nose. 
She cried ort and Sadekhan came running 
up and afterwards he called the Police. 
She says that she and the accused used to 
quarrel ; but evidently from what she says 
there had been no quarrel immediately 
before the accused attazked her. Sadekhan, 
whois a laundryman living in the same 
building, says that he heard a woman 
shouting, went upstairs to the accused's 
room and found them both, the accused and 
his wife, there, and the wife was bleeding 
from the nose and told him that the accused 
had cut it off. The medical evidence shows 
that the tip of the nose was detached, there 
being a semi-circular incised wound, one 
and three-fourth inches long, half inch wide 
and one-fourth inch deep. The woman had 
to remain in hospital for treatment from 
April 18, until May 4, Eventhen she was 
discharged against advice. ‘The doctor says 
that tha injury was of sucna nature that 
her nose is compelety disfigured. The ac- 
cused in his statement merely asgerled that 
Saida, meaning apparently witness Sade- 
khaa, was in league with his wife and that 
he had cut her nose. Thisis obviously a 
lie. Sadekhan was n>teven pat any qaes- 
tions about it. There cannot be the sligh- 
est doubt that the acsused has been pru- 
perly conviz'ed of the offence under s. 326, 
Indian Penal Code | 

The question then is whether the sentence 
of nine months’ rigorous imprisonment is 
sufficient. This Court nas frequently con- 
sidered the question of sentences for the 
offence of nose cutting. In the earliest case, 
Queen-Empress v. Abdul Rahiman (1), a 
sentence of two years’ Yigorous imprison- 


(1) 16 B 580; Rat, Un. Or, O 577. 


° 648 


ment had been imposed and at the instance 
of the Local Government the High Court 
quashed the proceedings and ordered the 
accused to be committed for trial to the 
High Court, and after he had been found 
guilty by a jury, a sentence of eight years’ 
rigorous imprisonment was imposed. It 
may be said that it was a particularly brutal 
case. The accused there had tied his wife 
by her arms and legsto a bedstead and 
then cut off the whole ofthe soft parts of 
her nose, and a portion of her upper lip. 
Parsons, J. described the offence as “a 
fiendish act deliberately committed for the 
sole reason that the complainant would not 
live with the accused as his wife.” I think 
according to modern ideas a sentence of 
eight years’ rigorous imprisonment would 
be considered too harsh except, no doubt, 
ina particularly bad case. We are not 
prepared to say that mnose-cutting cases 
should, as a matter of course, be committed 
to the Court of Session for trial, although 
we do think that the Magistrate should 
always consider whether he ought not to 
commit. 

In Emperor v. Bhagwan Chhagan (2) the 
trial Court had imposed a sentence of four 
months’ rigorous imprisonment and, on a 
reference from the Sessions Judge, this 
Oourt enhanced it to two years’ rigorous im- 
prisonment. Tkat was done in spite of the 
fact that there was grave and sudden pro- 
vocation. The Court pointed out that the 
act of nose-cutting is one which imports 
deliberate design of a particularly brutal 
and cruel character. In an unreported case, 
Emperor v. Dhula Hema Criminal Re- 
view No. 106 of 1928, decided on June 8, 
1928, by Patkar and Murphy, JJ. a sentence 
of one year’s rigorous imprisonment was en- 
hanced to two years. That was done on 
the authority of Queen-Empress v. Abdul 
Rahiman (1) and Emperor v. Bhagwan 
Chhagan (2). Onthe other hand we have 
been referred to one case, Emperor v. 
Dagdu Babaji Mali Criminal Reference 
No. 114 of 1927, decided on February 1, 
1928, by Fawcett and Mirza, JJ. in which a 
sentence of one mcnth's rigorous imprison: 
ment had been impored and the sentence 
was enhanced by this Ccurt to one year's 
rigorous imprisonment. The accused's case 
there was thatlis wife had been guilty of 
misconduct and although this Court held 
that there was no actual proof of miscon- 
duct, there was no doubt that the accused 
had entertained suspicions against his wife 

2ATI . : i 
i Si a = oc TA sa Cas. 559; 16 Or, L 
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In the present case, although the accused 
had suggested misconduct between his wife 
and Sadekhan, there is no ground whatever 
for suppcsing that he had any cause for his 
suspicions, if indeed he really entertained 
any. The wife has admitted that she and 
her husband used to quarrel and the wit- 
ness Sadekhan deposes tothe same effect. 
There is nothing in the evidence. however, 
to suggest that there was anything amount- 
ing toserious provocation. We think that 
the sentence of nine months’ rigorous im- 
prisonment is inadequate and ought to be 
enhanced. We enhance the sentence to one 
of two years’ rigorous imprisonment. 

8. Sentence enhanced. 





MADRAS HIGH COURT 
Civil Appeals Nos, 152 of 1932 
and 59 of 1935 

October 20, 1937 

PaNDRANG Row AND 

VENKaTARAMANA Rao, JJ. 
R. V. LAKHSHMAYY4A NAIDU— 
APPELLANT 
versus 
PURUSHOTHAMA NAIDU AND OTHERS— 

RESPONDENTS. 

Charge—Whether saleable property Sale— Vendor 
and purchaser-—~Charge on property for purchase 
money—Vendor asking vendee to withhold payment 
of one of the vendor's creditors—Vendor does not 
lose charge of property. : mf 

The charge is an interest in property and it is 
saleable. 

The mere fact that the vendor who bad asked the 
vendee to pay the creditors of the vendor asked 
the vendee some time after the sale-deed wae exe- 
cuted not to pay the amount due to one of the 
creditors does not mean that the vendor intended 
to give up or waive the right given by the statute 
in the shape of acharge on the property for unpaid 
purchase money. 

O. A. against the decrees of the Bub- 
Judge, Coimbatore, in O. 8. Nos. 93 of 1929: 
and 114 of 1934, respectively. 

Messrs. S. V. Venugopalachari and T. V. 
Ramoyya, for ihe Appellant. ice 

Messrs. S. Muthiah Mudaliar, M. Krishna 
Bharathi. B. Sitarama Rao, V. Rajagopala 
Iyer and T. K. Subramania Pillai, for the 
Respondents. : ss 

Pandrang Row, J.—The main facts in 
these connected appeals are simple and 
undisputed. The plaint properties in both 
the suils are one aud the same, ‘They were 
sold by one Lakshmi Ammal, the plaintiff, 
in O. 8. No. 114 of 1934 on March 31, 1922, 
to one Purushotham Naidu, defendant 
Ne. 1 in that suit. These will be referred 
to asthe yendor and the vendee, respect- 


e 


1938 


ively. The vendor had succeeded to the 
properties onthe death of her infant son 
and immediately thereafter the creditors 
of her husband filed several suits and 
obtained decrees. It. was mainly to pay 
off these decree debis that the sale was 
effected for Rs. 11.000. The sale-deed 
clearly recites that the properties were sold 
for Rs. 11,000, out of which Rs. 1,041 were 
received in cash and ‘the balance was left 
with the vendee for payment to the decree- 
holders. The vendee paid off the decree 
debts except cne, namely the debt due to 
the decree-holder in O. S. No. 166 of 1921. 
That decree-holder brought the properties 
to sale after the private sale in favour of 
the vendee and the properties were pur- 
chased in Court auction by one Ponni 
Naidu who subsequently transferred the 


‘same to one Gopala Naidu. They were 


ultimately brought to sale in execution of 
a decree obtained against Gopala Naidu 
and purchased by Lakshmiah Naidu, the 
plaintiff in O. 8. No. 93 of 1929. 

This suit was one in which there were 
three alternative reliefs prayed for, namely 


- (1) recovery of possession of the plaint 


properties ; (2) refund of the money detce 
sited as purchase money by the plaintiff 
and (3) to enforce the vendor's lien or 
charge in respect cf the unpaid purchase 
money due under the sale-deed of March 31, 
1922. That suit was dismissed by the 
Court below mainly on the ground that there 
was no right of suit in acase of this kind, 
the learned Judge having relied upon the 
decision in Muthukumaraswami Pillai vV. 
Muthuswamit Thevan (1), and having de- 
clined to follow the Full Bench decision in 
Bahadur Singh v. Ramphal (2). Since then, 
however, the question had come up before 
a Full Bench of this High Court in Macha 
Koundan v. Kottora Koundan (3), which 
lays down the law more or less in the same 
terms as Bahadur Singh v. Ramphal (2) 
and Mehr Chand v. Milkhi Ram (4), another 
Full Bench case. Appeal No. 152 of 1932 
is by the plaintiff in O. S. No. 93 of 1929. 
In the other suit by the vendor against the 
vendee to enforce the lien a decree was 
passed in favour of the plaintiff, the plain- 

(1) 50 M 639; 100 Ind. Oas. 522; AIR 1927 Mad. 
394; 52M LJ 148; 25 L W 232; 38 MLT&4. . 

(2) 5 Luck. 552; 124 Ind, Oas. 612; AIR 1930 
Oudh 148,7 O W N 232; Ind. Rul. (1933) Qudh 257 


(F B). 

(3) 59 M 204; 159 Ind. Cas. 625; A IR 1936 Mad. 
50; 69M L J750; (1935) M W N 1023; 42 L W 866; 
8 R M 521 (F B). 

(4) 13 L 618; 138 Ind. Cas. 47; A I R 1932 Lah. 
gi 33 P LR, 649; Ind, Rul, (1932) Lah. 396 
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tiff in the other suit being alsoa party to 
that suit. Defendant No 1, vendee, is 
the appellant in the other appeal. From 
the facts stated above, it is very clear that 
this will not be a case in which the 
judgment-debtor, i.e. the vendor, had no 
saleable interest in the property that was 
sold in execution of the decree in O. 5. 
No. 166 of 1921, if itis found that there 
was a vendor's lien cr charge subsisting at 
the time of the Court gale. 

The question whether the vendor had 
such a charge is raised in the other appeal 
by the vendee. This question can be 
answered very shortly because a perusal of 
the salesdeed shows that there was no con- 
tract to the contrary negativing the charge 
given by the statute. The sale-deed clearly 
says that the sale was of land for a price, 
namely Rs 11,000. No doubt the bulk of 
the price was retained with the vendee 
for being paid to certain creditors men- 
tioned therein at the request of the vendor. 
In these circumstances it cannot be said 
that the statutory charge was given up. 
There is absolutely no substance in the 
contention that there was a waiver of this 
charge. There is nothing to show that the 
charge was at any time waived. The mere 
fact that the vendor asked tue vendee some 
time after the sale-deed was executed not to 
pay the amount due to one of the creditors 
dces not mean that the vendor intended 
to give up or waive the right given by 
the statute in the shape of charge on 
the property for unpaid purchase money. 
There is thus no doubt that there was at 
the time of the Ccurt salein execution of 
the decree in O. S. No. 166 of 1921, the 
statutory charge in favour of the vendor, 
a charge which was available against the 
plaint properties. It cannot, therefore, be 
said that the judgment-debtor had no sale- 
able interest in the properties that were 
sold. The charge is an interest in property 
and it is saleable. What passes at a Court 
sale is the right, title and interest of the 
judgment debtor, whatever that might be, 
and in this particular case what passed 
at the sale was a charge onthe property 
which the judgment-debtor had even after 
the sale by her to the vendee in 
March, 1922. This charge must be dsemed 
to have passed by subsequent transactions 
to the plaintiff in the other suit, O. S. 
No. 93 of 1929. It is, therefore, clear that 
this plaintiff, that is tosay, the appellant 
in Appeal No, 152 of 1932, is entitled to 
enforce the charge as against the vendee, 
defendant No. 1. On the other hand, it is 
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clear that as the charge had passed from the 
vendor tothe.appellant in Appeal No. 152 
of 1932, the’ vendor could not enforce 
that charge as against defendant No. L 

In other words, the proper course for 
the Oourt below to have adopted in these 
circumstances was to have passed a decree 
in favour of Lakshmiah Naidu for the 
unpaid purchase money with interest and 
costs and dismissed the suit of the vendor 
herself to enforce the same charge. As 
regards interest, we see no reason why 
interest should not be allowed at 6 per 
cent. Some interest has to be: allowed 
according: to law because the provision of 
law which gives the charge gave aright to 
recover interest as. well. It fcllows, there: 
fore, that both these .appeals must be 
allowed, and the decrees of the. lower 
Courts in:both the suits. set aside. Origi- 
nal Suit No. 114 of 1934 will be dismissed, 
the parties bearing their own costs.through- 
out. ‘In the other Suit No, 93 of 1929, there 
will-be a decree in favour of the plaintiff for 
Rs. 7,879:5-4 with interest on the principal 
amount of Rs. 4,585 at six per cent. per 
annum ‘from March 22, 1934, till date of 
payment against defendant No. 1, Purusho- 
tham'Naidu, the suit being dismissed but 
without costs as against the oiher defen- 
dants. Time for payment six months from 
this date. The appellant in Appeal No. 152 
of 1932.is entitled to get his .proportiona‘e 
costs of the appeal from defendant No. 1. 
The respondents will bear their own costs 
in this appeal. 


“Ned. Order accordingly. 
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‘NAGPUR HIGH COURT . : 
Civil Revision Applicaticn No. 659 of 1936 
ta October 29, 1937 
ata. uS a Boss, J. i e n 
LANMANPRASAD-— APPLICANT 
-> ' i versus i 
GOVINDPRASAD AND ANOTHER—NON- 
. os APPLICANTS 


` 


‘Insoluency— Receiver — Pleader of party, if canbe » 


appointed Receiver—Adjudicotion set aside in appeal 
—Proceedings following adjudication, if invalidated 
— Remuneration of Receiver during period for which 
adjudication stands — Order of appointment not 
specifying source from which ‘Receiver is to be paid— 
S-58 (L) (b),. Provincial Insolvency Act-(V of 1920), 
if .applies—Appointment subsequently terminating — 
Appointment under 3,56, if becomes one under 8. 20, 
Provincial Insolvency Act (V of 1920)— Remuneration, 
to.be-5 per cent. of assets realised—Rule of quantum 
meruit, if should be applied. i i; 
Ordinarily, it is objectionable to appoint a Pleader 
who represents a party in the insolvency -proceedings 
as‘Receiver by allowing him ‘to’ throw up his-brief in 
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the middle of a case, but there may be special circum- 
stances justifying this procedure. 

Allthe proceedings following the adjudication are 
not invalidated simply because the order of adjudi- 
cation is subsequently set aside on appeal. There- 
fore there can be little doubt that the Receiver is 
entitled to be paid for the period for which the ad= 
judication order actually stands. Zain-wl-Abdin 
Khanv. Muhammad Asghar Ali Khan (1), relied 
on, f 

Where the order appointing a Receiver does not 
specify the source from which the remuneration is to 
proceed, nor, does it specify any particular time for 
payment though it fixes a rate, the order must 
naturally be construed in the light of s 56 (1) (b), 
Provincial Insolvency Act, read with the rules 
framed under s. 79 (2) (a) and his remuneration must 
therefore come from the assets of the insolvent. ‘Assets’ 
means “all a man’s property of whatever kind which 
may be used to satisfy debts or demands existing 
against him.” The mere fact that the appointment 
was determined later as a result of the Appellate. 
Court's decision on another matter cannot change the 
order of appointment from s. 56 to s. 20. Oficial 
Assignee v. Ramalinga (2), relied on. 5 

Where the remuneration of the Receiver was to b 
“5 per cent of assets realised upto maximum of 
Rs. 200" and on appeal the adjudication was subse- 
quently set aside : 

Held, that it was clear that the sum to be paid was 
unascertainable until realisation of the assets, “It 
was, therefore, equally clear that no payment was 
contemplated until that contingency should occur, 
Because of tbe order of the Appellate Court the con- 
tingency contemplated cculd not now arise and there- 
fore, the order as itstood was inexccutable. in these 
circumstances a quantum meruit was all that the 
Receiver could claim for the’ period cf his actual 
work. The position was much the sime as in con- 
tracts where a contract becomes void because a con- 
tingency contemplated becomes impossible. Official 
Assignee v. Ramalinga (2), relied on. 


C. R. App. of the order of the Court of 
the District Judge, Raipur, dated August 
12, 1936. 

“Mr. V. V. Kelkar, for thé Applicant, 

Messrs D. T: Mangalmcorti,N.T. Mangal- 
moorti and D. N. Choudhari, R. B. for the 
Non-Applicant. . : 


Order.—tTnhis order will govern Civil 
Revision No. 658 of 1936-as well as this 
revision. Both arise out of the same set 
of insolvency: proceedings. 

Lixmanprasad, the applicant in 


this 


: revision, applied to have the non-appli- 


cant Govindprasad and. bis brother Ajo- 

dhyaprasad adjudged insolvents. Neither of: 
ttem opposed the application and an order 

of - adjudication -was passed on July 5, 

1932. A Recéiver Mr. Ohauba, who is the’ 
2nd nen-applicant here, was appointed on) 
July 12, 1932, and the question at issue is 
about his remuneration..He appears to 
have been thè petitioning creditor's Pleader. 
up to this date for on July 16, 1932, . the 
order-sheet states that “Mr. ,-Chaube` ig: 


‘permitted to withdraw fromthe case andi 


we 
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_ cease to be Plealer representing Laxman- 
prasad. He is appointed Receiver, having 


executed a surety bond for Rs. 20000. But 
the order-sheet have been written in such 
a slovenly manner by the learned Judge 
who took over charge of the case that it 
is dificult to make out who ja who.’ 

This is the first time that Mr. Chaube's 
appearance is indicated at all, but as 
hardly any appearances have been noted 
throughout the order sheets and as the 
learned Judge has not troubled’ to indi- 
cate who appears for whom when he his 
noted an appearance, it is not possible 
to comment on this appointment. Ordinari» 
ly, it is objectionable to appoint a Pleader 
who represents a party in the proceedings 
as Receiver by allowing him to throw up 
his’ brief in the middle of a case, bút 
there may be special circumstances here 
which do not appear on the record justi- 
fying this procedure, so I will not say 
anything more about it. 

As regards the remuneration, the order 
is to the following effect: 

“The remuneration will be Rs. 150 a month or 


5 .per cent. of the assets realised up to a maximum 
of Rs, 200 a month.” 


-A second order dated Angust 3, 1922, 
states : 


“The Travelling Allowance allowed to the Receiver. 


is that of a 2nd class officer, The Receiver is 
empowered to engage a clerk on Rs. 35 per month 
and will put up the name for sanction.” 

There is no special direction that the 
money is to be. paid from any parvicular 
source, 80, of course the ‘order must be 
read subject to the usual rules which 
govern such matters. 


The Ist Court directed. that the money 
should come out of. the - estate because 
the appointment was made for the purpose 
of protecting the estate. The Appellate 
Court takes the opposite view ana says 
that the money must be paid by the 
petitioning creditor-Laxmanprasad. There- 
fore he has come up in rev:sion here. 

In any ordinary‘ case’ there- would have 
been no difficulty but another creditor, 


one Ramkishorelal challenged the order of 


adjudication and it was eventually set 


aside on February 24, 1954, and so of 


course the Receivers appointment ‘ter- 
minated. He actually worked from July. 
5,. 1932, to February. 28, 1934, and now 
claims Rs. 4,100-153 as his remuneration 
at the rates fixed. His record of achieve- 


ment during the 18th months he was there is 


certainly not impressive. The total rea- 
lisations made by him are, I am told, 
in the neighbourhood: of Rs. 1,000, so as 


ts 
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matters have turned out the arrangement 
has benefitted nobody but the Receiver 
though it may have proved economical in 
the long run if the order of adjudication 
had -not been set aside. However, that 
is immaterial for if the Receiver is legally 
entitled to be paid on what now turns 
out to be alavish scale, the Oourt must 
of course uphold his rights. 

The applicant Laxmanprasad and the 
non-applicant Govindprasad in this revi- 
sion, and Ajodhyaprasad in the other, 
whose adjudication as jinsolvents was set 
aside argue thatthe Receiver is not en- 
titled to anything becanse the adjudication 
has been'set aside. In the alternative 
they state that he is only entitled to a 
quantam meruit.. There can, I think, be 
no doubt that all the proceedings follow- 
ing the adjudication are not invalidated 
simply because the order was set aside 
on appeal. The position in certain respects 
is analogous to that which obtained in 
Zain-ul-Abdin Khan v. Muhammad Asghar 
Ali Khan (1). Their Lordships of the 
Privy Council drew a distinction between 
the actual parties to proceedings which 
are reversed on appeal and those who 
come in as strangers and act on the faith 
of an order or decree which at the time 
was valid. Therefore there can be little 
doubt that the Receiver is entitled to be 
paid and the only question is how much 
and by whom. 


As I have said the order does not 
specify the source from which the res 
muneration is to proceed, nor, indeed, 
does it specify any particular time for 
payment though it fixes a rate. As the 
remuneration has not been paid every 
month and since the Receiver appears to 
have made no effort during the 18 
months he was tbere to obtain payment 
in that way and since the usual rule is 
otherwise I tako it from the conduct of 
all concerned that the order only fixes 
the rate of payment and uot what in other 
circumstances might have been construed 
as a direction for payment month by 
month. This is particularly so aB the 
order refersto alternatives neither of which 
would be capable of determination until 
the entire- assests had been iealised., 
“Section 56 (1) (b) of the Provincial 
Insolvency Act is the section which em- 
powers the Oourt “by general or special 
order to fix the amount to be paid as 
remuneration for the services of the 


(1) 10 A 166 at p. 172; 15 I A 112;5 Sar, 125 (P O), 
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Receiver out of the assets of the insolvent.” 
The order must naturally be construed in 
the light of this section read with the 
rules framed under s. 79 (2) (a) which 
we find in the Judicial Oommissioner's 
Ojreulars No. 16, Part II, p. 52. When 
we do that it becomes evident that 
the intention was that the source of pay- 
ment was to be assets of the insolvent. 

It was argued that this section could 

not apply because in the circumstances 
the Receiver must be taken to have been 
only an ad interim Receiver appointed 
under s. 20 bat [ cannot agree. There 
was not the slightest doubt in anybody's 
“mind at the time of appointment that 
Mr. Chaube was to be the Receiver con- 
templated by s.56 and so there can be 
no question that the order was passed 
under that section. The mere fact that 
the appointment was determined later as a 
result of the Appellate Oourt’s decision on 
another matter cannot change the order 
of appointment from one section to the 
other. 

The relevant rule, namely No. 13, 
framed under s. 79 (2) (a), and repro- 
duced in the Judicial Commissioner's Civil 
Circulars If-16, p. 52, runs thus: 

“A Court when fixing the remuneration of a 
Receiver shall, as” a rule, direct it to bein the 
nature of a commission or percentage of which one 
part shall be payableon the amount realised, after 
deducting any sum paid to secure creditors out of 
the proceeds of their securities, and the other part 
on the amount distributed in dividends,” 

This also contemplates that the money 
js to come out of the assets of the esta'e 
and that it is not to be payable until 
there has been either realisation or dis- 
tribution. This is also the view in Oficial 
Assignee v. Ramalinga (2). 

Of course the order in question does 
not follow the type of order contemplated 
by that rule, but in so faras the source 
of payment is concerned everything in- 
dicates that it wasto be from the assets 
of the estate. Now as regards the amount 
payable and the time for payment, it is 
clear that the sum to be paid was un- 
ascertainable until realisation of the assets. 
Itis, therefore, equally clear that no pay- 
ment was contemplated until that contin- 
gency should cecur. Because of the order 
of the Appellate Court the contingency con- 
templated cannot now arise and there- 
fore the order as it stands is inexecutable. 
The time for payment under the order 
has not arrived and cannot now ever 
arrive, nor is it possible to ascertain how 


(2) 8 M 79 at p 81, 
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much should be paid. In these circum- 
stances a quantam meruit is all that the 
Receiver can claim. The position is much 
the same asin contracts where a contract 
becomes void because a contingency cən- 
templated becomes imp ssible. 

How much should that ba? The ordinary 
rule is that he should get 5° per cent. of 
the assets realised and I think thatis a 
fair sum to allow. Thatis whit was done 
in Official Assignee v. Ramalinga (2), 
in similar circumstances. 

As regards the source of payment, itis 
as I have said, the assets of the estate. 
Assets means “all a man's property of 
whatever kind which may be used to 
satisfy debts or demands existing against 
him.” Ghosh’s Provincial Insolvency Act, 
p. 283, 7th Edition. It seems best then 
in the circumstances that the money 
should be made p3yable out of the debtor's 
estate. 

The orders of the lower Courts are 
reversed andthe case remanded to the 
Ist Court for payment to the Receivergas 
his remuneration a sum equal to 5 per 
cent on the amount actually realised by 
him, the said sum being payable out of 
the debtor’s estate. In view of the pecaliar 
circumstances of this case, there will be no 
order as to costs. 

D- Case remanded. 


MADRAS HIGH COURT 
Letters Patent Appeals Nos. 6 and 22 
of 1932 
November 30, 1937 
VENKATASUBBA Rao AND ABDUL 
RAHMAN, JJ. 

MARNENI KONDAPPA NAIDU 
AND ANOTHER—APPELLANTS 


versus 
PAMIDI MARRI MAHALAKSHAM MA 
AND ANOTAER— RESPONDENTS 

Madras Estates Act (I of 1908), s. 3 (2), (d) (as 
amended by Act XVIII of 1936)—Words in s. 3 
(2) (d) as amended, should be read asif they were 
present in Act of 1908, 

To the categories that under Madras Estates 
Land Act, 1908, were estates, was added, as it 
were, another category, by the amendment ofa. 3 
(2) (d), and the words should be read as if they 
were present throughout in the earlier’ and un- 
amended Act. So what is estate under the amended 
definition must be deemed to have always and 
throughout been an estate. 

L. P. As. against the judgment of 
Madhavan Nair, J., dated August 31,193], 
reported in 145 Ind. Cas. 588 (2). 

Mr B. Sumayya, for the Appellapts. 

Oh. Raghava Rao, for the Respondents. 
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raised is, how these Letters Patent Appeals 
that were stayed, are now to be disposed of. 
The suits were brought for the recovery 
ofrent in respect of lands situated in a 
shrotriam, and it was pleaded inter alia 
that the village was an estate within the 
meaning of Act I of 1908 and that the 
District Munsif's Court where the suits 
were filed had no jurisdiction. Both the 
Courts below have found that the shrotriam 
in questicn is not: an estate as defined by 
s. 3 (2) (d) of the Act mentioned and have 
accordingly passed a decree for a certain 
amount. This decision of the lower Courts 
was confirmed by Madhavan Nair, J. and 
it is his judgment that is attacked in these 
Letters Patent Appeals, An application 
was made, while they were pending, under 
8.127, Madras Act VIII of 1934, that they 
should be stayed, preeumably upon the 
ground that the appeals were “proceedings 
involving a decision whether or not the 
inamdar hes the kudivaram right” in the 
suit lands: see s. 127 (2). The Letters 
Patent Appeals were accordingly stayed and 
now tha. the Amending Act XVIII of 1936 
has been passed, they are posted before us 
for disposal. 


The appellants (defendants) urge that 
the plaints should be returned for presenta- 
tion to the Revenue Ocurt; that, it is 
contended, is the right order to make in the 
circumstances that have happened. Mr. 
, Raghava Rao for the plaintiffs disputes 
this proposition. That the suit village is an 
inam under the amended definition does 
not admit of question and indeed Mr. 
Raghava Rao admits it. But his argument 
is that the suit wasin respect of an amcunt 
due for the years 1920-22, i.e. before the 
coming into force of the 1936 Act. Then 
he turns to the definition of “‘landholder” 
and urges that the expression means a 
person owning an estate or part thereof, 
and goes on to contend that his client did 
not cwn an estate when the amount claimed 
became due, for the shrotriam, he says, 
became an estate for the first time by 
reason of the 1936 Act. In support of his 
argument he relies on Explanation (2), 
newly added to s. 6 whigh contains the 
words: 

“In relation toan inam village which was not an 
estate before the commencement of the Madres 
Estates Land (Third Amendment) Act, 1936, but 
became an estate by virtue of that Act.” 

On the strength of those wcrds, he says 
that the Legislature must be taken to 
baye intended to enact that tho extended 

J < s e te 
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definition was to come into effect only from 
the date of the amending Act, in other 
words, the amended s. 3 (2) (d) cannot be 
treated as declaratory or having a retrospece 
tive effect but that the newly added 
categories should be treated as estates 
only from the date of the Act. Having 
regard to the scope and policy of the Amend- 
ing Act, we are not prepared to hold that 
that isthe proper construction to put upon 
the amended section. To the categories 
that under the 1908 Act, were estates, was 
added, as it were, another category, by the 
amendment of s. 3 (2)(d), and the words 
should be read as if they were present 
throughout in the earlier and unamended 
Act. Section 13 of Act XVIII of 1936 
provides that all proceedings stayed under 
8. 127 of the 1934 Act shall be disprsed of, 
asifthe Act of 1908 as amended by the 
1934 and 1936 Acts, had been in force at 
the original institution of the said proceede 
ings. True, says Mr. Raghava Rao: 

“Tn virtue of this section I should be treated aga 
landholder on tte date of my suits. But at the time 
thecause of action arose, 4. e, 1920-22, I was not a 


landholder because the village was not an estate on 
those dates.” 


This argument, as already shown, is 
wrong, ês in our opinion by reascn of the 
new definition of the word “estate” the 
village must be deemed to have always 
and throughout been an estate. Mr. 
Raghava Rao's contention raises a question 
of far-reaching importance. If his argue 
ment is correct, a suit for rent, say for 1934- 
35, would lie in a Civil Court, for accord- 
ing to him that wouid be the competent 
Court to try the claim. Sucha result, it 
seems to us, is not the one contemplated 
by the amendment. The proper order, 
therefore, in our opinion is to direct the 
plaints to be returned for presentation to 
the proper Court, i.e., the Revenue Court. 
In the Letters Patent Appeals we make no 
order as to costs. 


N.-D. Order accordingly. 


ALLAHABAD HIGH COURT 
First Civil Appeal No, 77 of 1935 
May 3, 1938 
BENNET AND VBRMA, JJ. 
NARHARI SHASTRI LND OTAERg=m 
PLAINTIFFS—APPELLANTS 
versus 
Pandit BASUDEO NAMBURI— 
DEPENDANT— RESPONDENT l 
Civil Procedure Code (Act V of 1908), O. I, r. 8, s, 11 
— Previous suit intended to be representative but pro- 
visions of O. I, 7. 5 not complied with—Subsequeng 
repreaeniatiug quit, if barred. 


° ööd 
‘A decision in a previous suit brought by certain 
person purporting to be a representative suit but in 
- which they claimed relieffor themselves and in their 
` personal capacity and the provisions of s. 30, Civil 
: Procedure Oode, 1882, equivalent to O. I, r. 8, of the 
_Code of 1908 were notstrictly complied with, would 
have no binding effect so far as people who were not 
-parties to that are concerned and will not bar a sub- 
sequent representative suit. Kumaravelu Chettiar v. 
Ramaswami Ayyar (1), relied on. Baiju Lal Parbativ. 
Bulak Lal Pathuk (2) and Srinivasa Chariar v. 
Ragava Chariar (3), referred to, Gopalcharyulu v. 
Subbamma (4), distinguished. 
: F.C. A. from tke decision of the Sub- 
‘Judge, Garhwal, dated September 18, 1934. 
-. Messrs. P,- L. Banerji, A. P. Pandey, 
‘Ro C. Ghatak and D. P. Uniyal, for the 
Appellants. 
- Messrs. S. K. Dar, Gopi Nath Kunzru 
and R. N. Verma, fcr the Respondent. 


Verma, J—This is a plaintiffs’ appeal 
against a judgment and decree of the 
„learned Senior Subordinate Judge of Garh- 
-wal dismissing the suit on the preliminary 
ground that it was barred by the doctrine 
-of res judicata. The suit was a representa- 
‘tive suit brought on behalf of all the mem- 
‘bers of the Deoprayagi Panda community 
of Badrinath and an application for per- 
mission to sue ina representative capacity 
was made to the Court below under O. l, 
r. 8, Civil Procedure Code and was granted. 
, The reliefs as they ultimately stood after 
amendment are tu be found at p.6 cf our 
/paper-bock. The pla:mtifis prayed for a 
-declaraiion: (1).that they were the Pandas of 
-Badrinath temple and had a right to go 
-into the precincts of the temple at all times 
and on all . occasions without .obstruction, 
when the temple was open with the object 
of obtaining darshan of the deity;. (2) 
that they had a right freely to go into the 
‘precincts: of the temple with their jajmans 
or clients, whenever it was open, for assist- 
ing ‘the clients in tne matter of darshan 
andi worship; (3) that they had a 1ight to 
accept within the precincts of the- temple 


whatever wae.put into their hands as a. 


gift to them by their clients inside the 
sacred precincts of the temple at the time 
of the - darshan worship, etc. -It-was fur- 
ther prayed that a perpetual injunction be 
issued to the Rawal of the temple res- 
training him from interfering with these 
jmmemorial rights of the plaintiffs. As we 
have stated above, the only issue which 
the Court below has tried is that of res 
judicata and holding in favour of the defen- 
dant on that point, it has dismissed the 
guits- © >e i 
` The litigation on which reliance was 


dJa thee 
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‘that 
been filed in a representative capacity by 
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placed by the defendant for his plea of res 
juaicata was commenced in 1895 by five 
persons, Dharam Datt, Laxmi Dhar, Bal- 


‘mukand, Ram Prasad and Laxmi Narain 


who described themselves as Panch Deo- 
prayagi. It was a suit filed on August 19 
cf that year in the Court of the Deputy 
Collector of Garhwal and was numbered 
as Suit No. 345 of 1895. In that plaint 
the claim was stated to be one for restora- 
tion of the old rights of taking pilgrims 
inside the temple of Badrinath for pur- 
it was stated that 
the cause of action for the suit had arisen 
when Mahareni Debas and her retinue 
were taken for purposes of darshan in the 
temple and the defendants of that suit bad 
prevented the plaintiffs from going inside 
the temple. That suit had been decreed by 
-the trial Court, but was dismissed by the 


‘first Appellate Court and that decision - was 


affirmed by the Second Appellate Court. - It 
is pleaded by the defendant in the present 
suit that the decisicn in that suit of 1895 
operates as res judicata in the present suit. 
It is admitted ihat- no application under 
s. 30 of the Code of 1852, which corres- 
poided to what is now O. l r. 8, was ever 


-made and that no- notices were issued and 


no permission to sue in a representative 
capacity was granted by the Court. 
As a matter of fact, it is clear that the 


provisions of s. 30 of the Code of 1882 
“Were not even thought of during the whole 
course of that litigation which was started 


on August 19, 1895. It is argued, how: 
ever, on behalf of the defendani respondent ' 
that suit should be taken to have 


the five plaintiffs, even though there was 


‘no such allegation in the plaint of that 


suit and further that the omission to take 
the steps enjoined by s. 30 of the Code of 
1882 should be regarded as mere inadvert: 
ence and should not be held to prevent 
the decision in that suit from operating as 
res judicata in the present suit. Learned 
Oounsel for the plaintiff appellants has 
placed before us the decision of their Lord- 
ships of the Privy Council in Kumaravelu 
Chettiar v. Ramaswami Ayyar (1) and has 
contended that in view of that decision of 
their Lordships it must be held that the 
decision of the Court below that the present 
claim is barred by res judicata is erroneous. 
In our judgment this contention is well- 


(1) 60 I A278; 143Ind. Cas. 665; A I R1933 PO 183’ 
56M 657; Ind. Rul, (4933) P O 176; 57O LJ 528; 37 

)MW N 758; 65 M LJe87; 38 LW 
16 (1983) AL J 762; 85 Bom, L R 8271P 9), 


y 


‘permission is obtained by the 
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founded. In the first place, after going 
through the plaint and the judgments: of 
the suit of 1895 and certain other documents 
which, though not printed, have been typed 
by the 
justification for the contention that the Suit 
No, 345 of 1895. was or purported to bea 
representative suit. The mere fact that the 


. five persons who filed. that suit belonged to 


the Deoprayagi Community, or that they 
styled themselves as Panch Deoprayagi, 
cannot, in our opinion, make it a represent- 
ative suit. The ciaim put forward was one 
on behalf of the persons who were suing 
as plaintiffs and was based on a personal 
tight which those plaintiffs claimed for 
themseives. Inthe second place even if the 
plaintiffs in that suit had purported to sue 
in a representative capacity, the omission 
to follow the provisions of s. 30 of the Code 


` of 1882, as held by their Lordships in the 


case mentioned abcve, would deprive the 
decision in that suit cf all binding force 
so far as people wko were not parties to 
that suit are concerned. Their Lordships 
of tLe Privy Council in the course of their 
judgment, after quoting and commenting 
upon the English O. XVI, r 9 and O. 1, 
r, 8, Indian Civil Procedure Code, at p. 286 
of the report analyse the provisions of the 
latter and observe: 

“Tho direction of all these matters, in striking 
contrast to the English rule, is placed in the 
hands- of the Court, and the obtaining of the judi- 
cial permission and‘ compliance with the succeed- 


“ing orders‘as to notice, are, as it seems to their 
. Lordships quite clearly the conditicns on which 


the further proceedings in the cuit become binding 


. on persons other than those actually parties there- 


toand their privies.” 
Their Lordships approve of the dictum 


< of Amir Ali, J. in Baiju Lal Parbati v. 
Bulak Lal Pathuk (2) at p. 39u* : 


“The effect-of s. 30...'..is that unless such 
person suing or 
defending the suit, his action has no binding effect 
on the persons whom he chooses to represent” | ` 
and of the dictum in Srinivasa Chariar `Y. 
Ragava Chariar (3) at p. 32t: 
_ “H the course prescribed by s. 30 is not followed 
in the first case..... the judgment does not bind 
those whose names are not on the record.” 
Proceeding further, their Lordships at 
p. 2914 of the report make thess observa- 


- tions : 
“But even if it be assumed that the original suit ` 


was a representative suit governed by s. 30, but 
one which was prosecuted’ without leave of the 
Court and with no notice given of its institution, 


(2) 24 O 385, 
-` (3) 23 M 28; 7M L J 281. 
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_ tion 
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either as required by the section or at all, then the 
very serious question arises whether the decree in 
such a suit is brought within s 13, Expln,’ 5 of 
the Code of 1877 which deals with the plea of res 
judicata,” 

Their Lordships then quote and discuss 
Expin. 6to s. Il of the present Code and 
explain the reasons why the words “a 
public right ot of” were introduced into 
that Explanation, and finally overrule the 
view taken by the Full Bench of the Mad- 
ras High Court* against which the appeal 
before their Lordships was directed to the 
effect. that : 

“Explanation 6 is not controlled by O. I, x. 8, 
and if a Court allows a suit to which the rule ap- 
plies to proceed in a representative capacity for the 
benefit of numerous parties all these parties will be 
bound by the decree, if the contest leading to it 
were bona fide, even although the procedure prescrib- 
ed by the rule was in no respect followed.” 

In view of this definite and unambiguous 
pronouncement of their Lordships of the 
Privy Council, we do not find it possible to 
uphold the decision of the Court below. 
This ruling was brought to the nctice of 
the learned Judge below. He, however, 
thought that cer.a'n cbservations of their 
Lordsbips towards ihe end of their judg- 
ment justified him in coming to the conclu- 
sion that the present suit was barred by 
rès judicata although the provisions of a. 30 
of the Gude of 1382 had not been complied ` 
with in the suit of 1895. Now, the passage 
in the judgment of their Lordships to 
which the ‘learned Judge refers is to be 
found at p. 295: of the report and ie this: 

- “While, however, their Lordships are of opinion 
that the conclusion they have reached on this 
_ important question is justified even on the worde 
ing of the Explanation, they are by no means un- 
conscious of the difficulties pointed out by the High 
* Court of Madras in Gopalcharynlu v. Subbamma 


. (4) and they would not exclude the possibility of a 


decree being within the benefit of the Explanation 
where the litigation having been bona fide the 
‘ omission to comply with the conditions of the rule 


“has been inadvertent, and no injury from the omig- 


sion has been sustained by the plaintiff in the second 
suit.” 

Now, in Gopalcharyulu v. Subbamma (4) 
what had happened was this. A suit had 
been filed in 1901 by two, out of many, 
agraharamdars against the Receiver and 
the zamindar of an estate for a declaras 
that the Receiver was entitled to 
kattubadi only at the rate of Rs. 550 per 
annum on acertain agraharam. The other 
agraharamdars were also joined as defen- 
dants pro forma, one of them being a lady 


called Rukmaniamma who was defendant 


(4) 43 M 487; 55 Ind Cas. 983; A I R 1920 Mad, 588; 

38 M LJ 493; (1920) MW N 435; 27 M LT 219. : 
7107 Ind. Oas., 625. ee 
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No. 6. The Receiver contested the suit 
and contended that the zamindar was 
entitled to a higher amount of kattubadi, 
viz., Rs. 714-14-0 per annum. The trial 
Court decreed the suit in favour of the 
plaintiffs. The Receiver appealed to the 
District Court and there was also a second 
appeal to the High Court’ which remanded 
the appeal to the District Court for fresh 
disposal. In these proceedings the agra- 
haramdars, who were pro forma defendants 
in the suit, were also evidently impleaded 
as respondents, among them being the lady 


- Rukmaniamma. The District Judge on 


remand, decided in favour of the contesting 
defendant-appellant before him, and passed 


-a decree on ‘December 1, 1910, declaring 
that the correct amount of the kattubadi - 


was Rs. 714-14-0 per annum. The plaintiffs 
preferred a second appeal to the High Court 


_ against this decree, and evidently implead- 


` also 
. whom was Rukmaniamma. 


ed not only tbe contesting defendant but 
the pro forma defendants. - among 
This second 
appeul of the plaintiffs was dismissed and 
the decision that the correct amount of the 
katiubadi payable by the agraharamdars 
was Rs. 714140 per annum was upheld. 


_ At some stage or another of the pendency 


of the Receiver’s appeal in the District 
Court, the pro forma defendant-respundent, 
Rukmaniamma died and the Receiver did 
not bring on her legal representatives, and 


“her name remained on the record. When 


the plaintiffs filed their second appeal in the 
High Court against: the decree of the Dis- 


- trict Court of December 1, 1910, they also 
- did not implead the legal representatives 


of Rukmaniammia but allowed the name of . 


< that deceased lady. to continue to-appear. 


In 1914, the Receiver of the estate in- 


| stituted the suit, out of which the second 
| appeal in which the ruling under con- 
~ Sideration was given arose, for recovering 


‘under whom he claimed, 


kattubadi due for certain years at the 
rate declared in the previous suit, viz., 
Rs. 714-14-0 per aunum. The suit was 


- brought against the agraharamdars, oné of 


whom Madhabushi Gopalacharyulu, defen- 
dant No. 10, claimed to be the legal re- 


‘presentative of Rukmaniamma, deceased. 


The plaintiff, the Receiver of the estate, 
contended that the decision as to the 
amount of kattubadi in the previous litiga- 
tion was res judicata in this suit. Defen- 
dant No. 10 mentioned above, however, 
pleaded that it was not res judicata as the 
legal representatives of Rukmaniamma, 
had not béen 
brought on the record. Both the lower 
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Courts held that the decision in the former ` 
suit was res judicata and decreed the Re-, 
ceiver'’s suit for recovery of kattubadi at 
the rate claimed, viz., the rate declared in 
the previous litigation, Rs. 714-14-0 per 
annum. The High Court affirmed that . 
decision. The learned Chief Justice,. with 
whom the other learned Judge, Spencer, J. 
agreed in dismissing the second appeal, 
after discussing the provisions of Expin. 6- 
to s. ll and those of O. I, r 8 of the 
Code and certain rulings, observed at 
p. 495 of the report that it could not be 
and that the plaintiff's litigation in the 
said suit was otherwise than bona fide 
Within the meaning of s. 11. The learned 
Chief Justice proceeded : 

“He impleaded all the other agraharamdars as 
defendants, including Rukmaniamma through whom 
the present defendant No. 10 claims, and they . 
remained ex parte. When-she died after being 
a respondent in defendant No.-1's 
appeal to the District Court and before the hearing 
of the appeal, the fajlure to bring on record her 
legal representatives was due to the default of the 
When the plaintiff appealed to this Ooart 
from the decree of the District Court, the fact that 
he did not implead the representatives of the 
deceased defendant No. 6 who had been es parte 
in the’ first Court and whose legal representatives 
had not been brought on by the other side in the 
District Court, cannot, in my opinion, be said to 
constitute such a want of bona fide as to render the 
explanation inapplicable. On this ground, there- 
fore, I would support the Subordinate Judge's 
finding that defendant No. 10 in this suit who 
claims through defendant No. 6 in the previous 
suit, ig bound by res judicata....” . 

It is clear that the facts and circum- 
stances of that case were peculiar and on 
those facts it was decided that the decision 
in the previous suit operated as res judi- 
cata. It will also be noticed from the 
observations of the learned Chief Justice 
at pp. 490 and 491* of the report that the 
Court took the view that the two agra- 
haramdars who had brought the previous 
suit were litigating on behalf of themselves 
and the other agraharamdars, that the 
decree which they had obtained in the trial 
Oourt had been obtained by them on be- 
half of the other agraharamdars, including 
Rukmaniamma, as well as their own, and 
that the relief which those plaintifis had 
claimed had been claimed on behalf of the 
other agraharamdars including Rukmani- 
amma. As we have explained above, that - 
is not the position here. . The suit of 1895, 


_which is relied upon by the defendant- 


respondent, was on behalf of the five plain- 
tiffs named in their individual capacity 
and for theirown benefit, and was not on 
behalf of or for the benefit of, anybody else. 


*Pages of 43 Md] A se 
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In our judgment, the learned Judge’ 
below has erred in appreciating the true 
import of the observations of their Lord- 
ships of the Privy Council on which he 
purports to rely and which we have quoted 
above. All that their Lordships meant to 
say was that it was possible to conceive of 
cases in which tbe facts were of a peculiar 
nature and that, therefore, 

“they would not exclude the possibility of a decrees 
being within the benefit of the Explanation where 
the litigation having been bona fide, the omission 
to comply with the conditions of the rule had 
been inadvertent, and no injury from the ‘omission 
has been sustained by the plaintiff. in the second 


`- guit,” 


The learned Subordinate Judge evidently 
failed to notice the sentences immediately 
following the passage on which he places 
` reliance. Those sentences are these : 

“But it is, their Lordships think, imperative to 
have it recognized that the. burden upon a defen-. 


dant ‘seeking a ruling to that effect ie heavy indedd.:_ 
No..encouragement should, they think; be offered to 
litigants, if they would obtain the full benefit, of-- 


O. I, 1. 8, to be careless in securing full com- 
pliance -with the conditions of the -rule, both-in the 
letter and in the spirit.” ; 


The learned Subordinate Judge has 
remarked that the part of- the -country 
where this-case has arisen is mountainons, 
that the condition of the pople there is 
backward and that in those parts there 
were few legal practitioners before 1910. 
These circumstances in our opinion cannot 
furnish any ground for ignor.ng the impes, 
tative directions contained in O. I, r. 8 of. 
the-Code. We may again referto the-judg-’ 
ment of their Lordships in Kumuravelu’ 
Chettiar v. Ramaswami Ayyar (1) where 
also the point had evidently been urged 
that the former suit having been filed in. 
1877, which was the year when the Legis- 
lature forthe first time dealt with the sub- 
ject of representative suits in the Civil Pro- 
cedure Code of that year, the provisions on 
the subject were “only dimly appreciated 
by the Pleaders.” Their Lordships did not 
attach any importance to that content:on, 
In the case before us the former suit had 
been filed long after 1377 and long after 
1882 when the Civil Procedure Code was 
again consolidated and amended. We are, 
therefore, of opinion that the view taken by 
the Court below is incorrect. For the rea- 
sons given above, we allow this appeal, 
sêt aside the decree of the Court below, and 
remit the case to that Court for trial of 
the other issues arising in the case. Tha 
appellants will have their costs of this 
appeal. The costsin the Court below will 
abide the result. 
> . Appeal allowed. 


17783 & 84 


OHUNILAL DEBPOUAND v, BIBUs.1 GULAY HUSWN (BOM.) 


657 
BOMBAY HIGH COURT 
Second Civil Appeal No. 438 of 1935 
October 18, 1937 - 
DIVATIA AND SEN, JJ. i 
CHUNILAL DEEĽCHAND GUJARATHI 
j — APPELLANT 
. VeTSuUsS 
BIBUBAI GULAM HUSEN— 


RESPONDENT 
Transfer of Property. Act (IV of 1882 as amend- 
ed in 1929), s. 92—Mortgagor applying in insol- 
vency,in November, 1929—Adju lication in December. 
1930 —Consent by two secured creditors to sale of house, 
by Receiver—Their right to attach to sale proceeda—' 
One creditor who had paid prior mortgagee claiming 
priority—No registered subrogation deed—Claim for. 
riority held part of insolvency proceeding—S. 92, 


eld did not apply and no registered deed was neces- 
a . 
g Evon taking it thata secured debt is not within the 
jurisdiction of the Insolvency Oourt, unless the credi-' 
tor applies to be brought on the record, the moment. 
he comes within such jurisdiction, he does so in the, 
original proceeding on the record of which he 
applies to be brought, and not in any fresh proceeding: 
starting with his submission to the Insolvency. 
Court. hee ae oe 7 
Mortgagors filed applications in insolvency on 
November 11, 1929, and were-adjudged insolvents on 
December 13,1930, and a Reoeviver was appointed. 
The mortgaged house had all along remained in the: 
possession of the insolvents and the Receiver therefore 
proposed to sell it. Two secured creditors B and C 
consented to the sale of the house by the Receiver om 
condition that their rights would attach to the sale 
proceeds. Thereafter each of these creditors claimed 
priority over the other. C's case was that he wasa 
prior creditor while B contended that by paying ofa 
prior mortgagee, she was subrogated to the latter's 
rightsand as a prior mortgagee had priority over 
C, she had priority over C. The mortgagors had 
consented to such a subrogation but there was no 
registered instrument. C contended that under s. 92, 
Transfer of Property Act as amended in 1929, subro- 
gation could take place only, by an agreement em-. 
bodied in a registered instrument, and as B had no 
such registered instrument in her favour, had no 
right of subrogation and therefore no priority over, 


Piela, that the insolvency proceeding was one cun-- 
tinuous proceeding throughout, and although B and 
Ceame inata certain stage in it, their appearance 
on the record must be treated as having takon place 
in the. insolvency proceeding itself and notion a 
subordinate or separate proceeding. Tne sale and 
the subsequent priority proceedings were all part of 
the same insvlvency procsediag froms.art to linish, 
Therefore, the claim tor priority was a part of the 
insolvency proceeding pending on April 1, 1930, 


when the Amending Act came into force, and that 


by virtue of the latter part of, s, 038 of the Amending 
Act, the new s.¥2, Transfer of Property Act, could 
not apply to this proceeding. Tne result was that 
the subrogation was valid without a registered deed. 
p. 659, cul. 2.] a 
i 3. C. A. from the decision of tae. 
Assistant Judge, Poona, in Miscellancou 
Appeal No. 29 of 1933. i - 
Mr, P. B. Gajendragadkar, for the Ap- 
pellant. . : 
Mr, S. T. Desai, for the Respondent. . 
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Divatia, J.—This appeal arises under 
the Provincial Insolvency Act and raises a 
question of priority between two judgment- 
creditors of the same insolvents, Two 
brothers, Ohintaman and Ganesh, mort- 
gaged their house to one Mahadev for 
Rs. 4,000 on April 25, 1923. Mahadev 
assigned his mortgage rights to one Panse 
on July 24, 1924, and a further charge 
on the same house was created by the two 
brothers in favour of Panse for Rs. 4,000 
on November 15, 1926. The appellant- 
creditor got a decree for Rs. 1,550 with 
costs in a suit against the insolvents on 
April 9, 1927, creating a charge in his 
favour on the same house, subject to the pre- 
vious mortgages. On January 10, 1928, the 
respondent paid Rs, 7,700 to Panse in full 
satisfaction of his mortgages. This payment 
is found to have been made on behalf of 
the mortgagors. Some days later, i. e. on 
January 29, 1928 the mortgagors mort- 
gaged the said house to the respondent for 
Rs. 10,000, and a part of the consideration 
was stated to be Rs. 7,700, paid by . the 
respondent to Panse for the mortgagors 
and with their consent. The mortgagors 
filed applications in insolvency on Novem- 
ber 11, 1929, and were adjudged insolvents 
on December 13, 1930, and a Receiver was 
appointed. The house had all along re- 
mained in the possession of the insolvents 
and the Receiver therefore proposed to sell 
it. Both the creditors, i. e. the appeilant 
and the respondent, were secured creditors 
and could have asserted their rights out- 
side insolvency proceedings, but both of 


them consented to the sale of the house by: 


the Receiver on condition that their rights 


would attach to the sale-proceeds which: 


after sale amounted to Rs. 7,100. Thereafter 
each of these creditors claimed priority over 
the other, The appellant's case was that he 
was a prior creditor while the respondent 
contended that by paying off Panse, she 
was subrogated to the latter’s right and as 
Panse had priority over the appellant, she, 
the respondent, had priority over the 
appellant. There is no doubt that if the 
respondent was subordinated to Panse’s 
rights, she could claim priority over the 
appellant. 

The lower Court has found that the 
mortgagors had presumably consented to 
such subrogation. But the appellant con- 
tended that under s. 92, Transfer of Pro- 
perty Act, as amended in 1929, subrogation 
could take place only by an agreement 
embcdied in a registered instrument, and 
that section, which was introduced in the 
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Act for the first time in 1929 and came 
into force from April 1, 1930, was retros- 
pective in its operation, with the result 
that the respondent, who had no such 
tegistered instrument in her favour, had: 
no right of subrogation and therefore no: 
It is clear that 
before the amendment, subrogation could 
take place without a deed and in that: 
respect the amendment did not simply 
declare the law but changed it by requir- 
ing a registered instrument. The sole 
question therefore is whether s. 92, Trans- 
fer of Property Act, is retrospective in its 
operation. Section 63 of the Amending Act 
of 1929, which deals with the retrospective 
effect of the new provisions, runs thus : 
“Nothing in any of the following provisions of 
this Act, namely ss. 3,4, 9, 10, 15, 18, 19, 27, 30, 
el. (c) of s. 31, ss. 32, 33, 34, 35, 46, 52, 55, 57, 


58, 59, 61 and 62 shall be deemed in any way to 
affect— 


(a) the terms or incidents of any transfer of pro- 
porty made or effected before the first day of April. 
1 


i 9 

(b) the validity, invalidity, effect or consequences 
of anything already done or suffered before the 
aforesaid date, i z ix 

(c) any right, title, obligation or liability already 
acquired, accrued or incurred before such date, or 

(d) any remedy or proceeding in respect of such 
right, title, obligation or liability: and nothing 
in any other provision of this Act shall render 
invalid or in any way affect anything already 
done before the first day of April 1930, in any 
proceeding pending in a Court on that date: and 
any such remedy and any such proceeding as is 
herein referred to may be enforced, instituted or 
continued, as the case may be, as if this Act had 
not been passed.” 


No doubt s. 92 does not occur in the 
first part of this section which expressly 
deals with those new amendnients which 
were not to have a retrospective effect, and 
therefore we have to see whether the 
present case would fall under the latter 
part of the section. Under that part, any 
amendment, other than those expressly 
mentioned in the first part, would not affect’ 
anything already done before April 1, 
1930, in any proceeding pending in a Court 
on that date. If therefore the proceeding, in 
which this question cf priority between the 
two creditors arises, be said to be pending 
on April 1, 1930, the parties would not 
be governed by the new section and the 
respondent weuld therefore have priority 
over the appellant. The appellant relies cn 
the view taken by the lower Appellate 
Court that the question about priority 
between these two secured creditors could 
not be said to be pending in the Court 
before April 1, 1930, because under s. 28, 
Provincial Insolvency Act, a secured debt 
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is not within the jurisdiction of the Insol- 
vency Court, unless the mortgagees applied 
to be brought on the record and that was 
net done till long after April 1930, and 
that therefore the respondent's right of 
subrogation cannot be said to have been 
part of any matter pending before a Court 
on April 1, 1930. The appellant therefore 
contends that the second part of s. 63 does 
not apply to the present case with the 
Tesult that s: 92 retrospectively applies to 
it. We are unable to accede to this conten- 
tion. It is true that under s. 28, Provincial 
Insolvency Act, the power of a secured 
creditor to realize or otherwise deal with 
his security remains unaffected by that 
section as to the vesting cf the insolvent’s 
property in a Receiver, and under s. 47 a 
secured creditor may of his own choice 
relinquish his security for the general bene- 


fit of the creditors and prove for his whole. 


debt. In the present case the two creditors 
did not relinquish their security. They only 
gave consent to the mortgaged property 
being sold on condition that their rights 


would attach to the sale-proceeds. Then: 
they raised contentions as to their respec-. 


tive priority before the Receiver. But all 
this does not mean that the proceedings 
began only when they gave their consent. 
The insolvency proceeding was one con- 
tinuous proceeding throughout, and 
although they came in at acertain stage 
in it, their appearance on the record must 
be, and has, in fact, been treated as hav- 
ing' taken place in the insolvency pro: 
céeding itself and not in a subordinate 
or’ separate proceeding. The fact that the 


mortgaged property could not be sold by’ 


the Receiver without either’ the consent 
of the mortgagees or without paying them 
off, does not mean that if they so consent 
to be paid out of the sa'e proceeds without 
relinquishing their security, there is a new 
and separate proceeding qua them from 
the time they give their consent and that 
the questicn of. their priority is decided 
in this new proceeding. Even taking 
it that a secured debt is not without the 
jurisdiction of the Insolvency Uourt, unless 
the creditor applies to be breught on fhe 
record, the moment he comes within such 
jurisdiction, he does so in the.original pro- 
ceeding on the record of which he applies to 
be brought, and notin eny fresh proceeding 


starting with his submission to the Insol-. 


vency Court. Their are no two parallel 
proceedings from the time’ he Gemes on the 
scene, butethe sale and the subsequent 
priority proceedings are all part of the same 
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insolvency proceeding from start to finish- 
We think therefore that the claim for 
priority was a part of the insolvency pro- 
ceeding pending on April 1, 1930, when 
the Amending Act came into force, and that 
by virtue of the latter pari of s. 63 of the 
Amending Act,.the news 92, Transfer of 
Property Act, cannot apply to this proceed-"- 
ing. The result is that the suborgation was 
valid without a registered deed. 

In this view of the case, it is not neces- - 
sary to go into the other contention of the 
appellant that the lower Court was wrong 
in holding that even though there was no 
pending proceeding as against these parties 
on April i, 1930, s. 63 is not retrospective 
in its operation with regard to substantive 
rights acquired before that date as opposed 
to rights of procedure. The order of the 
lower Court is confirmed and the appeal is. 
dismissed with costs, | Mi 

s. Appeal dismissed. 





PESHAWAR JUDICIAL COMMIS- 
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Civil Revision Petition No. 410 of 1937 
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ALMOND, J. O. AND Mir AHMAD, d, 
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INDIA, LTD.—PETITIONER 
versus 
PADAM LAL WASU RAM— 
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Companies Act VII of 1913), s. 152—Reference 
to arbitration by limited liability companies— ` 
Arbitration Act alone applies~Award executable by - 
what Court~Decree tf passed is nullitty—Decree . 
passed and executed by .Sub-Judge without objection ; 
—Question whether decree could be executed in that 
Court or not if res judicata. 

The word “ may" afterthe words "“ a company "` 
in the beginning of s.152, Companies Act, does not go : 
with the sentence “in accordance with the Arbitration — 
Act, 1899," but with the words “ refer to arbitration.” 
It is obvious that the word “ shall” could not be 
used because then it would become incumbent on 
the companies to refer every existing or future dis- 
pute to arbitration. Again, the existence of the 
words “in accordance with the Arbitration Act, 
1899," in cl, Lofs. 152 is an indication that the 
Legislature considered it to be de rigueur that’ 
every reference by a limited liability company to - 
arbitration should be in accordance with the Arbi- 
tration Act. The Arbitration Act, lays down cer- 
tain rules with regard to the submission to be 
made to the arbitrator and it is clear that by in- 
sorting these words, the Legislature intended that 
the company should from the very beginning pro- . 
ceed according to those rules. Clause 3 is conclu: , 
sive on the point that the provisions of the Arbi- 
tration Act, only apply to arbitrations to which a 
limited liability company isa party. The - limited - 
liability companies cannot refer to arbitration in- 
dependently of this provision of law and Sch. II, 
Qivil Procedure Code, has no application. Section gd, 
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Arbitration Act, and s. 89, Civil Procedure Code, 
when read along with sub-s, 3 ofs. 152, Companies 


Act, make it indubitable that the Arbitration Act, 
and the Arbitration Act alone applies to all re- 


ferences to arbitration made by limited liability . 


companies. The result is that the award is execut- 
able by the District Judge only and not by the 
Senior Sub-Judge. Kewal Krishan v. Punjab 
National Bank, Ltd. (1), followed, Balmukand v. 
Punjab National Bank, Ltd., Ambala (2), dissented 
from. [p. 662, col. 1.} 

Where in a refererce made to arbitration by a 
limited liability company, a decree is passed by a 
Sub-Judge and is executed in that Court without 
objection by the judgment-debtor, the question 
whether the decree could be executed in that Court 
or not does not become res judicata. The decree is 
a nullity in such arbitrations because it is the 


award which hasto be executed. It follows that, 


the Court should ignore the decree and the execu- 
tion of such decree is ultra vires. A fortiori a 
point decided in such ultra vires proceedings cannot 

ecoms res judicata, It is the award which has to be 
enforced and it can only be enforced by the District 
Judge and no one else, The consent of the parties 
cannot confer jurisdiction where no jurisdiction 
existed, Punjub National Bank v. Kewal Krishan 
(3) and Minakshi Naidu v. Subramanya Sastri (4), 
relied on. [p. 663, col. 1.) 


O. R.-P. against the order of the District 
Judge, Derajat, dated August 31, 1937. 

Sardar Saran Singh, for the Petitioner. 

Mir Ahmad, J.—On May 1, 1931, the 
Peoples Bank of Northern India, Ltd., and 
Padam Lal made a reference to arbitration. 
The arbitratcr gave an award in favour of 
the Bank airecting that Padam Lal should 
‘pay the sum of Rs. 1,482-9-6 to it. The 
award was tiled in the Uourt of the Senior 
Sub-Judge, Bannu, on July 15, 1931, and 
made arule of Court. The Peoples Bank of 
Northern India then went into liquidation 


and the Official Liquidator applied to the. 


Court of the Senior Sub-Judge, Bannu, for 
execution of the decree. The judgment- 
debior contended that the District Judge 
and not the Senior Sub-Judge was compet- 
tent to enforce the award. He relied ona 
ruling of this Court reported in Kewal 
Krishan v. Punjab National Bank, Ltd. 
(1) in which it was held that by virtue of 
s, 152, Companies Act, read withthe Arbitra- 
tion Act, an award of an arbitrator made 
on a reference to which a limited liability 
company is a party is executable by the 
District Judge. The objection prevailed 
with the executing Court and the Appellate 
Judge also dismissed the appeal. The 
Peoples Bank of Northern India has come 
up on revision to this Court. The learned 
Counsel who appeared for the petitioner 
invited the attention of the Judge in 
Ohambers before whom the revision was 


(1) A IR 1934 Pesh. 107; 151 Ind. Oas. 860; 7 R 
Pesh. 40 i 
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placed for decision, to Balmukand v. Punjab 
National Bank, Ltd, Ambala (2) a Full 
Bench ruling, in which the Judges of the 
Lahore High Court have held that a refer- 
ence to arbitration by a limited liability 
company is not always under s. 152, 
Companies Act, that unless and until it is 
categorically mentioned in the reference 
that itis being made under the Companies 
Act and is, therefore, governed by the 
Arbitration Act, it shonld be presumed to 
have been made under the Oivil Procedure 
Code and that an award based on a refer- 
ence in which no such mention is made is 
not necessarily executable by ‘the District 
Judge. As this decision of the Lahore 
High Court came in conflict with the view 
of this Court expressed in Kewal Krishan v. 
Punjab Naitonal Bank, Lid (1) the case was 
referred to the Bench for re consideration of 
the point. Kas 

The question of reference by limited 
liability companies came up for the first 
time before the Bench of this Court in 
Punjab National Bank v. Kewal Krishan 
(3). The award had been filed in the Court 
of the District Judge and a decree had been - 
passed in accordance with the award. In 
the meantime the Court of the District 
Judge was denominated the Court of Senior 
Sub-Judge and the Court of Appeal called 
the Divisional Judge was designated ‘the 
Oourt of District Judge. The decree was 
sought to be executed in the Oourt of the 
Senior Sub-Judge. The judgment-debtor 
contended that by virtue of ‘s. 152, 
Companies Act, the provisions of the Arbitra- 
tion Act were applicable to the arbitration, 
that according to that Act the award itself 
was to be executed and no decree was 
necessary, and that the decree which was 
being executed was, therefore, a nullity. 
The Bench held that all references by 
limited liability companies were by opera- 
tion of s. 152, Companies Act, governed by 
the provisions of the Arbitration Act, that 
under the Arbitration Act the award itself 
was io be enforced and no decree was 
necessary, that the decree which had been 
passed was a nullity and should be 
ignored, and that the award itself should be 
executed. The Judges made the following 
observation towards the end of their judg- 
ment: 

“It is doubtful whether the Senior Sub-Judge 
as such would be in a position to proceed with 
the execution in view of the definition of Court 

(2) A I R 1936 Lah, 721; 164 Ind. Oas. 393; 17 
L 722; 39 P L R35; 9 R L 117 (F B). e 

(3) A IR 1933 Pesh, 66; 143 Ind, Oas. 435; Ind, 
Rul, (1933) Pesh, 23, 
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as given in the Arbitration Act. If it is found 
that the Senior Sub-Judge cannot proceed with 
the execution, the petition may he returned to 
the Bank to be presented to the District Judge, 
Derajat.” 


. The Senior Sub-Judge did find that the 
award should be executed by the District 
Judge. He returned the execution petition 
to the decree-holder to be presented to 
that Court. The District Judge refused to 
execute the award holding that it was not 
necessary that he should doso. The casa, 
therefore, came up again before a Bench of 
this Court and the judgment is reported in 
Kewal Krishan v. Punjab National Bank, 
Ltd. (1). The Bench reiterated thats. 152, 
Companies Act, applied to references mate 
by limited liability companies, that accord- 
ing to that section the provisions of the 
Arbitration Act excepting those which 
limit its scope to the presidency towns or 
to the areas specially notified for the 
purpose, applied to such references, and 
that the Arbitration Act having laid down 
that such awards should be executed by 
the District Judge, that Court alone was 
competent to execute them. It was directed, 
therefore, that the execution should be taken 
up by the District Judge himself. 

Now we will discuss the ruling given by 
the Full Bench of the Lahore High Court. 
The judgment was delivered by Bhide, J. 
and was concurred in by two other Judges. 
Bhide, J. reproduced s. 152, Companies Act, 
` which runs as under: Tu 

(I) A company may by written agreement refer to 
arbitration in accordance with the Arbitration Act, 
1899, an existing or future difference between itself 
and any other company or person 


(2) Companies, parties to the arbitration, 


may 
delegate to the 


arbitrator power to settle any 
terms or to determine any matter capable of being 
lawfully settled or determined by the companies 
themselves, or by their directors or other managing 
body. 

(3) The provisions of the Arbitration Act, 1899, 
other than those restricting the application of the Act 
jn respect of the subject-matter of the arbitration, 
shall apply to all arbitrations between companies and 
persons in pursuance of this Act.” 


He stressed the point that the word used 
was “may” and the expression “in accord- 
ance with the Arbitration Act of 1899" 
went with it. It was observed that the 
‘word “may” when read with “in accordance 
with the Arbitration Act, 1899" made it 
clear that it was for the company to decide 
whether the reference should be made in 
accordance with the Arbitration Act of 
1899 or not, and that when itis not specifical- 
ly mentioned in the reference that the 
provisions of that Act shall apply, they shall 
not be applicable. The Judge concluded 
that a refertnce by a company was normally 
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under Sch. If, Civil Procedure Cole, and 
was subject to the provisions of the Civil 
Procedure Code and not of the Companies 
Act and, therefore, of the Arbitration Act. 
The learned Judge then proceeded to lay 
great stress’ on the words “in pursuance of 
this Act" (italics is ours) which he says 
occur at the end of cl. 3 of s. 152. He made 
the following observations : 

“There are other indications also in the section 
and other parts of the Act which lead to the 
same conclusion, for instance if the procedure laid 
down in s, 152 were obligatory the words “in 
pursuance of the Act” occurring at the end of sub- 
s. 3 of the section would seem to me wholly 
redundant. Onthe other hand if the section is 
merely an enabling one, the words would be per- 
fectly intelligible ; for they would serve to show 
in that case that the provisions of the section 
would apply when the parties decide to go to arbi- 
tration, in pursuance of the Act, 4. e, when they 
agres that the arbitration proceedings should be 
governed by the Arbitration Act,” 

The learned Judge then referred to s. 214, 
Companies Act, as it stood before the Act 
was amended in 1937. Itdeals with a dispute 
between a liquidator and a share-holder 
about the price of the latter's interest, and 
provides that if the dispute cannot bs deter- 
mined by agreement, it shall be settled by 
arbitration. Olause 2 lays down that the 
provisions of the Indian Arbitration Act 
shall apply to all arbitrations in pursuance 
of the section. The learned Judge pointed 
out that there would have been no necessity 


‘for making this special provision in cl. 2 if all 


references to arbitration by limited liability 
companies were covered by s. 152, Oom- 
panies Act, and, therefore, controlled by 
the provisions of the Arbitration Act. The 
fact that the Legislature made such special 
provision in cl. 2,8. 214, was in the opinion 
of the learned Judge sufficient to show 
that s. 152, Companies Act, gave only an 
option to a limited liability company to 
make reference to arbitration under the 
Indian Arbitration Act and did not make 
that Act apply to all arbitrations to which 
such a company was a party. Turning to 
the Civil Procedure Uode the learned Judge 
remarked that there was nothing in that 
Code to exclude a reference by a limited 
liability company. Lastly, the learned 
Judge adverted to the fact that the Arbitra- 
tion Act originally applied to the presidency 
towns only, that it could only be extended 
to such areas as the Local Government 
mav notify in that behalf, and that in 
the Punjab a Special Act had been passed 
(Act I of 1911) by which the Arbitration 
Act even if extended to any area could only 
apply if the parties expressly declared by an 


662 


agreement in writing that their arbitration 
shall be governed byit. On these grounds 
the Full Bench was of opinion that an award 
based on a reference to which a limited 
liability company is a party is not neces- 
sarily governed by the Arbitration Act and 
may be enforced by the Courts in the 
ordinary way. : 

Unfortunately the respondent did not 
appear in this case and we have not bad the 
benefit of hearing the other side. We have, 
however, given cur best consideration to the 
question and have perused all the authorities 
Televant to the question. We have come to 
the conclusion that no case has been made 
out for our departing from the opinion 
expressed by this Court in Kewal Krishan 
y. Punjab National Bank, Ltd. (1). In our 
opinion the word “may” after the words 
“a company” in the beginning of s. 152 
does not go with the sentence “in accord- 
ance with the Indian Arbitration Act, 
1899,” but with the words “refer to arbi- 
tration.” It is obvious that the word “shall” 
could not be used because then it would 
become incumbent on the companies to 
refer every existing or future dispute to 
arbitration. The making of the reference 
being optional, the draftsman had to use 
the word “may” and consequently it does 
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‘not bear the construction placed upon it 


Court. 


by their Lordships of the Lahore High 
“Again, we think that the existence 
of the words in accordance with the Indian 
Arbitration Act, 1899" in cl. 1 ofs. 152 is 
an indication that the Legislature considered 


it to be de rigueur that every reference by 


a limited liability company to arbitration 


-should be in accordance with the Indian 


Aribration Act. We know that the Indian 


-Arbitration Act lay down certain rules 


“used 


4 
“ 


with regard to the submission to be made 
to the arbitrator and ib is clear that by 
inserting these words, the Legislature 
inter ded that the company should frem the 
very beginning proceed acccrding to those 
rules. We do not, therefore, attack the same 


.Bignificaticn to the words ‘in accordance 


with the Indian Arbitration Act, 1599", as 
the learned Judges of the Lehore High 
Court do. 

Then we ihink that cl. 3 is conclusive on 
the point that the provisicns of the Indian 


Arbitration Act only apply to arbitrations 


to which a limited liablility company is 
a party. The word “stall” has been 
in this clause which leaves no 
cpticn in the matter. In this connection 
we wish to point cut with due respect that 
ihe last words of this clause seems to have 
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been misunderstood by their Lordships of 
the Lahore High Court. The last five 
words of this clause are “in pursuance of 
this Act” (italics is ours). The learned 
Judges of the Lahore High Court have 
read this to be “in pursuance of the 
Act” (italics is ours). In other words 
they have read “the” for “this” and it 
makes a great difference. No doubt if the 
word “the” had occurred before the word 
“Act”, the argument of the learned Judges 
would have had a great force, but the word 
“this” leaves us in no doubt that the 
Companies Act is intended and not the Arbi- 
tration Act. If “this Act’ means the Oom- 
panies Act, as it obviously does, then there 
can be no two opinions that the Legislature 
intended that all arbitrations in pursuance 
of the Companies Act shall be subject to 
the provisions of the Arbitration Act. We 
do not find ourselves in agreement with this 
portion of the argument of their Lordships 
of the Lahore High Court also. 


We have shown above thats. 152, Oom- 
panies Act, specifically deala with references 
by limited libility companies and says 
that the submission should be made in 
accordance with the Arbitration Act and 
the procedure governing the reference ehall 
also be that contained in that Act. We are 
firmly of opinion, that in the circumstances, 
limited liability companies cannot refer to 
arbitration independently of this provision 
of law and that Sch. II, Civil Procedure 
Code, has no application. We are fortified 
in this opinion by s. 3, Arbitration Act, 
and s. 89, Civil Procedure Code. Section 3, 
Arbitration Act, is in the following terms : 

“The last 37 words of s. 21, Specific Relief Act, 
1877, and ss, 523 to 526, Civil Procedure Code, 
shall not apply to any submission or arbitration 
to which the provisions of the Act for the time being 


apply. 

"Bections 523 to 526, Civil Procedure Code, 
we may note, represent Sch. II, paras, 17, 
19,20 and 21 which deal with the order 
of reference on agreements to refer to an 
arbitration without the intervention of a 
Court. Clause 1, s. 89, Civil Procedure Code, 
is to the following effect : f 

“Save in so far as is otherwise provided by the 
Arbitration Act, 1899, or by any other law for the 
time being in force all references to arbitration 
whether by an order in a suit or otherwise, and 
all proceedings ¢hereunder, shall be governed by 
the provisions contained in Sch. II.” 


It needs no argument to show that these 
two provisions of law when read along with 
sub s. 3 of s. 152, Companies Act, make it 
indubitable that the Arbitration Act and 
the Arbitration Act alone applies to all 
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references to arbitration made by limited 
liability companies. The result is that we 
agree with the view of the twa Courts below 
that the award is executable by the Dis- 
trict Judge only and not by the Senior Sub- 
Judge, Bannu. The learned Counsel for 
the petitioner has raised two other ques- 
tions also for consideration. First that the 
decree having once been passed by the 
Senior Sub-Judge and no appeal having 
been preferred against it, it was not open to 
the trial Court to go behind it, and second 
that the Court of the Senior Sub-Judge 
having already executed the decree on pre- 
vious occasions without objection by the 
judgment-debtor the question whether the 
decree could be executedin that Court or 
not had become res judicata in favour of 
the petitioner. We donot agree with the 
learned Counsel on these points also. A 
Bench of this Court has already held in 
Punjab National Bank v. Kewal Krishan (3), 
that the decree is a nullity in such arbi- 
trations because it isthe award which has 
to be executed. It follows that the Oourt 
should ignore the decree and the execution 
of such decree is ultra vires. A fortiori a 
point decided in such ultra vires proceed- 
ings cannot become res judicata. It is the 
award which has to be enforced and it can 
only be enforced by the District Judge and 
noone else. We may point out in this 
connection that the consent of the parties 
cannot confer jurisdiction where no juris- 
diction existed. Their Lordships of the 
Privy Oouncil have in Minakshi Naidu v. 
Subramanya Sastri (4), at p. 35* enunciat- 
ed this proposition in very clear and lucid 
terms. They say: 

“It has been suggested, and itis not right alto- 
gether to pass that suggestion over, that, by reason 
of the course pursued by the present appellants 
in the High Court, they have waived the right 
which they might otherwise have had,to raise the 
question of want of jurisdiction. But this view 
appears to their Lordships to be untenable. No 
amount of consent under such circumstances could 
confer jurisdiction where no jurisdiction exists. 
Upon this point, ib may be convenient to refer to 
the judgment of their Lordships delivered by Lord 
Watson in the comparatively recent case in Ledgird 
v. Bull (5), as it in very concise terms deal with 
the circumstances under which there can be a 
waiver of a right to complain of a want of juris- 
diction. Their Lordships say: The defendant pleads 
that there was no jurisdiction in respect that 
the suit was instituted before a Court incompetent 
to entertain it; and thatthe orde? of transference 
was also incompetently made. The District Judge 
was perfectly competent to entertain and try the 
suit if it were competently brought ; and their Lord- 


(4) 11 M 26; 14I A 160; 5 Sar. 54 (P O). 
(5) 9 A 191; 13 I A 134; 4 Sar 741 (P O). 
Pago of ll M.—'Ed] 
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ships do not doubt that in such 8 case a defendan? 
may be barred by his own conduct from objecting 
to irregularities in the institution of the suit. When 
the Judge has no inherent jurisdiction over the 
subject-matter of a suit, the parties cannot, by their 
mutual consent, convert it into a proper judicial 
process, although they may constitute the Judge 
their arbitratôr, and be bound by his decision on 
the merits when these are submitted to him. But 
there are numerous authorities which establish that 
when, in a cause which the Judge is competent to 
try, the parties witbout objection join issue and go to 
trial upon the merits, the defendant cannot subse- 
quently dispute his jurisdiction upon the ground 
that there were irregularities in the initial procedure, 
which, if objected to at the time, would have led to 
the dismissal ofthe suit. In the present case there 
was inherent incompetency in the High Court to deal 
with the question brought before it, andmo consent 
could have conferred upon the High Court that juris- 
diction which it never possessed,” we. 

For the reasons given above, we dismiss 
the petition. a ee 

8. Petition dismissed. 





ALLAHABAD HIGH COURT 
Civil Revision Application No. 465 of 1937 
May 11, 1988 
MOHAMMAD ISMAIL, J. 
MUNIOIPAL BOARD, JALESAR— 
DBFENDANT~-APPLIOANT 

versus 

Pandit HOTI LAL—Ptatntize—Opposite 
Party. 

Civil Procedure Code (Act V of 1908), « 115— 
Lower Court wrongly placing burden of proof on 
defendant and deciding issue on presumption raised 
against him due to his failure to produce documents 
—Duty to interfere — Jurisdiction — Civil Court— 
Orders of statutory body like Municipal Board, when 
can be reviewed. : 

When the parties lead evidence on both sides 
the question of burden of proof loses much of ita 
importance. But in a case where the plaintiff's evi- 
dence does not satisfy the Oourt and the Court pro- 
ceeds to decide the issue on presumptions raised 
against the defendant because of non-production 
of certain documents, it is the duty of the High 
Court to interfere in revision. i 

It is not for the Civil Court to review the ordera 
ofa statutory body like a Municipal Board as 
long as the officers of that body act within the 
power vested in them bylaw. ‘he Uourt can as- 
sume jurisdiction only in case the Chairman or any 
other officer acts in contravention of the mandatory 
provisions of the Act. Prabhu Lal Upadhya v, 
District Board of Agra (1) and Sankar Lal Dhania 
v. Balkishan (2), relied on. 


U. R. App. against an order of the Small 
Cause Court Judge, Etan, dated Septem- 
ber 22, 1937. j 

Mr. Lalta Prasad, for the Applicant. 

Mr. B. Malık, for the Opposite Party. 


Order—This is an application in revision 
directed against an order of the learned 
Judge of Small Cause Court, Etah. The 
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plaintiff, Pandit Holi Lal, was employed by 
the Jalesar Municipal Board as the head- 
master of a school maintained by the 
Municipality. By an order dated Febru- 
ary. 19, 1936, the senior Vice-Ohairman 
suspended the plaintiff for 40 days. Again 
on June 9, 1936, the Vice-Chairman fined 
the plaintiff Rs, 25. The plaintiff alleged 
that the aforesaid orders were illegal and 
without authority and they are not binding 
on the plaintiff. The plaintiff therefore 
Claimed Rs. 58 which represented his pay 
of 40 days and Rs. 25 deducted from his 
salary on account of fine. The Board filed 
a ‘written statement under the signature of 
the Chairman denying the liability of the 
Board for the payment of the money claimed 
and justifying the action taken by the 
Vice Chairman. In the pleadings allegations 
have been made by the parties against 
each other which -do not ‘appear to 
me relevant for the purposes of the present 
revision.. The main points that had to be 
considered by the Court were: (1) Whe- 
ther the order passed by the Vice-Chairman 
was a legal order? (2) Whether the Court 
had jurisdiction to entertain the suit ? The 
plaintiff contended that the Vice-Chairman 
had no authority to punish him under the 
Act and therefore any crders passed by 
that officer were inoperative. Section 55 
(b), U. P. Municipalities Act, provides that: 

“A Vice-Chairman shall, during a vacancy in the 
office of Chairman or the incapacity or temporary 
absence of the Chairman, perform any other duty 
and if occasion arises, exercise any other powers of 
the Chairman.” 

It is not disputed that the Chai:man had 
full authority to punish or dismiss the 
plaintiff who is an employee on the 
establishment of the Board. The only 
question is whether the action of the Vice- 
Chairman was legal and authorized by the 
Act. In examining the question it should 
nct be overlooked that in a matter like 
this the powers of the Civil Court are 
circumscribed by certain well-recognized 
limitations. The plaintiff appeared as a 
witness to support the allegations made in 
the plaint. The lower Court was not 
satisfied with the statement of the plaintiff 
and commented upon that statement in the 
following words: “The plaintiff's statement 
is not clearon the point. It does not point 
either way.” The Court below then con- 
sidered the evidence of the defendant and 
remarked as follows: 

“It was for the defendant to prove that the orders 
of suspension and fine were passed by the person 


who wag really competent todo so. The defendant 
has failed to prove that.” 
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lt is manifest that the learned Judge of 
the Court below has placed the burden on 
the wrong party. In the first instance it 
was for the plaintiff to substantiate his 
allegations in the plainte It was then for 
the defendant to rebut them. When the 
parties lead evidence on both sides, the 
question of burden of proof loses much of 
its importance. But in a case like the 
present where the plaintiff's evidence does 
not satisfy the Court and the Court proceeds 
to decide the issue on presumptions raised 
against the defendant because of non- 
preduction of certain documents, it is the 
duty of this Court -to interfere. From the 
statements of the Vice Chairman, it appears 
that it was the practice of the Chairman to 
send a note tothe office when he absented 
himself from the town. Nosuch document 
was produced bythe defendant, nor was 
this document summoned by the plaintiff 
from the office of the Municipality. From 
the written statement filed by the defendant 
Board it is obvious that the Chairman 
of the Municipal Board is supporting 
the action of the Vice-Chairman. Under 
the circumstances the production of any 
decument in the handwriting of the 
Chairman would not have added to the 
strength of the statement of the Vice- 
Chairman. The only reason, however, which 
has induced me to interfere is that the 
Court below had erred in placing the 
burden of proof on the defendant in the 
first instance. The plaintiff had to prove 
his allegations and in the absence of such 
proof there should be the presumption that 
the Board conducted its business in accord- 
ance with the directions of the law. In my 
judgment, therefore, the Court below has 
erred in holding that the Ohairman was not 
absent when the two orders were passed. I 
may further refer to s. 53 of the Act which 
invesis the Ohairman with very wide powers 
of delegation. A Chairman may empower 
by general or special power any Vice- 
Ohairman to exercise under his control 
any one ormore of his powers, duties or 
functions except these specified in cls. (a) 
and (b) of s. 51. If the Chairman did not 
approve of the order of the Vice Chairman, 
he could have cancelled the order or may 
have ignored it. The payment of salary of 
an employee bf the Board depends on the 
sanction of the Chairman and the monthly 
pay billhas to be signed by the Chairman 
before any money can be withdrawn from 
the treasury. It would have been impos- 
sible for the Vice-Chairman to have fined 
the plaintiff or to have withhelf-his salary 
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without the approval and consent of the 
Chairman. There does not appear to be 
any justification, therefore, for holding that 
the Vice-Chairman surreptitiously fined the 
plaintif behind the back of the Ohairman 
and that he was induced totake such steps 
at the instance cf the Chairman of the 
education sub-committee. A municipal 
employee is entitled to appeal in certain 
. eases. No action appears to have been 
taken by the plaintiff in that behalf. It was 
open to him to have moved the Chairman 
or the Board or other higher authorities 
against the alleged high-handed action of 
the Vice-Chairman. On the materials on 
the record, I have no hesitation in holding 
that the plaintiff has failed to prove that 
the action of the Vice Chairman was 
without authority or that the orders were 
passed when the Chairman was present in 
the town. 

In view of what I have held above the 
question of jurisdiction becomes unimpor- 
tant. The learned Judge of the Court 
below very properly held in one part of the 
judgment that the question of the propriety 
or adequacy of punishment could not be 
considered by him. But ultimately he has 
held that the orders of suspension and fine 
were not justified. In my judgment it is 
not for the Civil Court to review the orders 
of a statutory body like the Municipal Board 
as Jong as the officers of that body act 
within the power vested in them by law, 
It is not necessary for me to consider the 
authorities cf this Court on this subject at 
any length. In Prabhu Lal Upadhya v. 
District Board of Agra (1) a_ Bench of this 
Gourt has reviewed all the authorities on the 
subject and has held as follows: 

“Ordinarily, a Government servant or a public 
servant (e. g., officer of a Local Board or Munici- 
pality) holds his offiee at pleasure and is, therefore, 
liable to be dismissed without cause assigned. 
Non-compliance with any rules framed under 
statutes by Governmentor public authority will not 
give a dismissed servant a cause of action for 
damages or other relief, as such rules are framed 
for the guidance of officers of the Government 
or the public authority and can be changed from 
time to time. But where a statute under which 
an officer or servant is appointed imposes restric- 
tions on the power of dismissal, the failure to 
comply with the strict provisions relating to 


dismissal can give the servant a cause of action for 
# suit, 


See also Sankar Lal Dhaniarv. Balkiskan 
(2). In my judgment the Court below could 


(1) (1938) A LJ 351; 175 Ind. Oas. 875; AI R 
1938 All. 276; I L R (1938) All. 252; 1938 A L R505; 
WRAS. : 

(2) (1937) A L J 1227; 174 Ind. Cas. 78; AI R 
4938 AN. 57; 1938 A L R 218; 10 R A 540, 
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assume jurisdiction only in case the Ohair- 
man or any other cfficer acted in contraven- 
tion of the mandatory provisions of the 
Act. I am not satisfied that such is the 
case here. Having regard to all the 
circumstance’, I hold that the plaintiffis not 
entitled toany relief. Ialow the applica- 
tion, sat aside the order of the Court below 
and dismiss the plaintiff's suit. The plaint- 
iff is entitled to his costs of this application. 
Costs of the Court below as in the decree of 
that Oourt. 
8. Application allowed. 





BOMBAY HIGH COURT 
Criminal Appeal No. 115 of 1938 
June 10, 1938 
Wassooprew AND SOoMJER, JJ. 
EMPEROR—Prosgcuto R 
versus 
GANPAT LAXMAN KALGUTKAR AND 
ANOTAER—ACOUSED 

Bombay Abkari Act (V of 1878), s.47—“All due 
and reasonable precaution", meaning of —Test under 
s.47—Licensee held not liable — Interpretation of 
Statutes— Performance of duty in strictest language 
of Act, idle or impossible — Enactment to be under- 
stood as dispensing with strict performance of that 
duty. 

The phrase “all due and reasonable precautions" 
ins. 47, Bombay Abkari Act, does not imply “all pre- 
cautions”. Tbat would be an impossible construction. 
The phrase implies precautions that are reasonable or 
practical and due or necessary and which a prudent 
and sensible person would take in endeavouring to 
prevent transgressions of the kind in question in 
carrying out the object of the license. That is the 
test laid down by 8.47. In that view of the law, the 
licensee's liability must be decided according to the 
circumstances of each case. 

A licensee had employed two servants to conduct 
his toddy booth, in order to act as effective checks on 
one another. Heused to visit the boothevery day 
until he fell ill and was unable to visit the booth, 
During his illness his booth was raided by excise 
officer and adulterated toddy wasfound. But before 
he fell ill a surprise raid had been carried out in his 
booth and the toddy was found to be pure ; 

Held, that the licersee was not liable under s. 47, 
Abkari Act as he had taken all due and reasonable 
precaution. Emperor v. Mahadevappa (2) and Com- 
missioners of Police v. Cartman (3), referred to. 

If in the interpretation of statute, the Court finds 
the duty either impossible of performance and beyond 
the normal capacity of a reasonable or prudent man, 
or when performance in the strictest language of the 
enactment is either idle or impossible, then the enact- 
ment must be understood as dispensing with the 
strict performance of that duty. h 

Or, A. against the order of acquittal 
passed by the Presidency Magistrate, Second 
Additional Oourt, Mazagaon, Bombay. ae 

Mr. B. G. Rao, Assistant Government 
Pleader, for the Crown. 

Messrs. S.G. Velinkar and A. A. Adar- 


kar, for the Accused. l 
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Wassoodew, J.—This is an appeal by 
the Government of Bombay from the order 
of acquittal passed by the Presidency 
Magistrate, Second Additional Court, 
Mazagaon, ina case in which the respondent 
along with his servant was charged with 
having committed breach of his license to 
sell toddy in that they kept it for sale 
adulterated with chloral hydrate in order 
tointensify its intoxicating effect. The 
second clause of the license contains the 
following words: 

“The licensee shall keep and sell toddy unadulter- 
ated and undiluted as drawn from the tree, with- 
out the admixture of any foreign substanceor liquid 
whatever." 


The effect of that positive injunction in 
the license is undoubtedly to prevent the 
adulteration of toddy for sale to the public. 
The respondent licensee had obtained per- 
mission of the authorities to employ ser- 
vants or managers to sell toddy for him 
and in pursuance of that permission, had 
employed two servants for sale of toddy. 
It has not been denied that on October 3, 
1937, when the Abkari Inspector made a 
raid on the respondent's booth, during the 
latter's absence on account of illness, three 
bottles of toddy which were removed under 
seal contained an admixture of chloral 
hydrate. In consequence, both the respon- 
dent licensee and his servant who was then 
present in the booth were prosecuted under 
the provisions of s. 46 (e), Bombay Abkari 
Act. The manager or servant of the lic- 
ensee, who was accused No. 2 at the trial, 
pleaded guilty to the charge and was con- 
victed on his plea. The respondent denied 
his liability on the ground that he was 
unavoidably absent owing to illness and 
that he had taken all due and reasonable 
precautions against his servant adulterating 
the toddy. That defence was accepted by 
the learned Magistrate. The provisions of 
the law which make adulteration of toddy 
in contravention of the permit or license 
an offence are contained in s. 46 (e), Bom- 
bay Abkari Act (Bombay V of 1878). Tke 
material provisions are to the following 


effect: 

_*Whosver, being the holder of a license for the 
sale or manufacture of any excisable article ander 
this Act, ora person in the employ of such holder 
or acting with his express or implied permission in 


his behalf. ... keeps or exposes for sale any excisable 
article which is not of the nature, substance and 
quality . . . . authorized by the terms of the license 


to be kept for sale by the holder of the license, shall 
be punished for.. . such offence, etc." : 

Those provisious make the licenses and 
his employee or servant liable for the 
offence in question. But the licensee is 


EMPEROR V. GANPAT LAXMAN KALGUTKAR (BOM) 


17710 


exempted from liability for the act of his 
servant in that respect by s. 47 of the Act 
where he can establish that “all due and 
reasonable precautions were exercised by 
him to prevent the commission of such an 
offence.” There is no doubt that the licensee 
would be liable under the express provi- 
sions of ss. 46 and 47, in the absence of 
the limitation contained in the latter sac- 
tion, for the act of the servant in adulter- 
ating toddy. It is, therefore, unnecessary ' 
in dealing with this case to invoke the 
principle of agency for rendering the 
master vicariously liable for the servant's 
default as was done in cases cited at the 
bar, such as Queen: Empress v. Tyab Ali 
(1), and Emperor v Mahaderappa (2). Nor 
is it necessary to draw presumption de jure 
from rules of interpretation in accord with 
convenience, reason, or justice, as was 
drawn in Commissioners of Police v. Cart- 
man, (3), on account of the fact thatthe law 
did not provide for machinery by which 
the person actually offending against the 
law could be convicted. Under the express 
provisions of the statute the master can 
escape liability not on the ground that 
adulterated toddy was offered for sale by 
his servant contrary to his orders or that 
the adulteration tcok place behind his 
back, or that the act was not within the 
scope of the servant's employment, but on 
the ground that the master had taken “all 
due and reasonable precautions” against 
adulteration. The defence was that illness 
due to fever had rendered the master un- 
able to attend his booth on that day, that 
the master had engaged two servants or 
managers to act as effective checks on one 
another, and that therefore he was not 
liable. The allegations as to illness and 
the employment of managers have not 
been denied on behalf of Government, and 
the learned trial Magistrate has rightly 
accepted them as true. The question we 
have to decide is what is the degree of 
care and caution expected of a licensee to 
exempt him from liability for the act of 
his servant by virtue of the provisions 
of s. 47, Bombay Abkari Act. The section 
says: 

Tho holder of a license....shall be responsible 
... . for any offence committed by any ‘person in his 
employ or acting with his express or implied per- 
mission in his behalf under s, 46 as if he himself had 
committed the same, unless he shall establish that 


all due and reasonable precautions were exercised 
by him to prevent the commission vf such offence,” 
(1) 24 B 432; 2 Bora. LR 52, g 
(2) 29 Bom. LR 153; 100 Ind, Cas. 972; A I R 1927 
Bom. 209; 28 Cr. LJ 364; 51 B 352. 
(3) (1896) 1 Q B 655, i 6 
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The language used by the Legislature is 
very wide. The learned Assistant Govern: 
ment Pleader in support of the appeal has 
argued that the facts proved by the 
licensee are not sufficient under the above 
provisions to exempt him; for, to use his 
words “he must, under the law, see to it 
that no loophole whatever was left for 
adulteration.” In other words it is sug- 
gested that the statute provides for an 
absolute guarantee by thelicensee to pro- 
tect purchasers of toddy against adul- 
teration. That perhaps could be done by 
stocking toddy in casks of a type which 
would permit toddy being served to custo- 
mers direct without the intervention of the 
servant, or by the licensee himself serv- 
ing toddy or remaining present throughout 
the time ofsale. As remarked by Chapda- 
varkar, J. in Emperor v. Jeevanjee (4), “a 
statute should be construed not merely 
with reference to its language, but also 
its subject-matter and object.”. There is no 
doubt that the whole object of the statutory 
tules and provisions would be defeated 
if the sale of teddy could be controlled 
by the servant and the master evade 
liability on the mere plea that the servant 
was expressly prohibited from offending 
against the rules. ‘hat would afford no 
effective protection to the public against 
adulteration of this baverage. But in 
construing tLe provisions of the statute, 
regard must be had to the express terms 
of the limitation, if an absolute guarantee 
were intended. I find it difficult to ex- 
plain the raison d'etre of the exemption 
clause in s. 47. Evenifit aid provide for 
such a guarantee, which in my opinion it 
does not, an enactment which expects the 
discharge of a duty bya licensee in that 
manner must always be regarded in the 
administration of the law, subject to the 
maxim lex non cogit ad impossibilia aut 
inutilia, lf in the interpretation, the 
Court finds the duty either impossible of 
performance and beyond the normal capa- 
city of a reasonable or prudent man, or 
when performance in the strictest 
language of the enactment is either idle or 
impossible, then the enactment must be 
unaerstocd as dispensing with the strict 
performance of that duty. I do not think 
that the phrase “all due arfd reasonable 
Precautions” implies “all precautions” as 
suggested for the Orown. That would be 
an impossible construction. The phrase 
implies precauticns that are reasonable or 


(4) 31 B 611;°9 Bom, LR 967; 6 Or. L J 240. 
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practical and due or necessary and which 
a prudent and sensible person would take 
in endeavouring to prevent transgressions 
of the kindin question in carrying out the 
object of the license. That is, in my opinion, 
the test laid down by s. 47. In that view 
of the law, the licensee's liability must 
be decided aceerding tothe circumstances 
of each case. The learned Magistrate has, 
in my opinion, applied the proper test in 
the appreciation of the evidence in this 
case, when he held that the respondent had 
taken in the circumstances the precautions 
required by s.47. We, therefore, think that 
the acquittal is correct and accordingly 
dismiss the appeal. 

Somjee, J.—This is an appeal by the 
Government of Bombay against an order of 
the learned Presidency Magistrate, Second 
Additional Court, Mazagaon, Bombay, 
ordering the respondent to be acquitted 
under s. 46 (e), Bombay Abkari Act (Bom. 
V of 1878). The respondent is the licensee 
of a toddy tree-foot booth at 10th Khetwady 
Lane, Bombay. He was charged along with 
the manager of that booth under s. 46 
(e), Bombay Abkari Act, with the offence 
of exposing for sale toddy which was 
adituerated with chloral hydrate. The 
manager pleaded guilty to the charge and 
has been dealt with. The respondent 
pleaded that he was not liable to be 
convicted on the charge as he had taken 
all due and reasonable precautions to 
prevent the doing of the acts which would 
amount to a breach or breaches of the 
terms and conditions of the license. Under 
s. 46, Bombay Abkari Act, the adulteration 
of toddy and exposing it for sale is an 
offence. Section 47 of the same Act pro- 
vides that the licensee himself would be 
guilty of the offence committed by his 
servant Or manager as if he himself had 
committed the same, unless he establishes 
that all due and reasonable precautions 
were exercised by him to prevent tLe com- 
mission of such an offence. The pure 
question of fact therefore involved in 
this case is whether the respondent has 
established tothe satisfaction of the Court 
that he exercised all due and reasonable 
precautions to prevent the commission of 
such au offence. The respondent is the 
licensee of only one tcddy tree-foot booth in 
Bombay. It has been proved to the satis- 
faction of the learned Magistrate that he 
employed two managers to conduct this 
toddy booth and it is not disputed that 
the appointment of two managers was by 
way of caution so ‘that, as the learned 
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Assistant Government Pleader concedes, it 
may be that they may supervise the work 
of each other. The respondent himself 
used to visit the shop every day until he 
fell ill about eight days prior to the 
detection of the adulteration: of toddy in 
his booth. On account of his illness it was 
impossible for him to visit his booth. 

It has been found by the learned -Magis- 
trate—and that fact is not challenged—and 
that about three weeks prior to the raid in 
question another surprise raid was carried 
out in this booth and the toddy was found 
to be pure, That raid must be deemed to 
have confirmed the respondent that he had 
taken sufficient and reasonable precautions 
to prevent the commission of an offence in 
his booth by offering or exposing for sale 
adulterated toddy. The learned Magistrate 
states in his judgment that it is difficult for 
him to see what other precautions the 
respondent could have taken in the circum- 
stances of the case. The learned Magistrate 
holds that accused No.1 has established that 
he bad taken all due and reasonable 
precautions fo prevent the commission of 
such anoffence in his booth. I think the 
conclusion arrived at by the learned Magis- 
trate is correct. I, therefore, agree with my 
learned brother that this appeal should be 
dismissed. 


TB. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1425 of 1936 
April 26, 1938 
ALLSOP, J. 

QAIM HUSAIN—DEFENDANT—APPELLANT 
versus 
Lala PIRBHU LAL,—PLAINTIFF 
AND ANOTAER—~DErENDANTS— RESPONDENTS 

Tort—Malicious proceedings— Wrongful attachment 
—Suit for damages—Malice and absence of reasonable 
cause, if must be proved — Person wrongfully attach- 
ang crop-Subsequent attachment and sale of same 
crop by Collector for canal dues~Suit for damages— 
Person responsible for previous attachment, if 
liable. 

In 8 suit for damages for wrongful attachment 
it is not necessary to prove malice and the absence of 
reasonable and probable cause. Kissorimohan Roy v. 
Harsukh Das (4), followed. 

A person who induces a Oourt to make a wrongful 
attachment ie not liable for the loss of the goods if 
they are subsequently attached under another order 
of thator some other Court and are sold and lost tothe 
owner of them. 

Where, therefore, a person wrongfully attaches a 
crop of another person and the same crop is subse- 
quently attached by the Collector for arrears of 
canal ues and sold, the person responsible for the 
previous. attachment is not liable for damages to the 
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rightful owner in a suit by him for compeneation for 
wrongful attachnient, as, the act of the Collector in 
attaching the crop in execution of a claim for canal 
dues had no connection with the previous attachment. 
Kissorimohan Roy v. Harsukh Das (4), Bishambhar 
Nath v. Gaddar (6) and Goma Mahad Patil v. Gokaldas 
Khimji (7), explained. 

8.0. A. from the decision of the .First 
Sub-Judge, Saharanpur, dated April 9 
1936. 

Mr. D. Sanyal, for the Appellant. 

Mr. G. S. Pathak, for the Respondents. 

Judgment.—This second appeal arises 
out of a suit for damages for wrongful 
attachment, The defendant-appellant Qaim 
Husain attached a crop belonging to one 
Jasan on October 5, 1932, in execution of 
a decree against him. The defendant-res- 
pondent Rahmatullah was appointed to 
take charge of the produce of the crop. I 
understand that the crop was reaped and 
put on the threshing-floor. An objection to 
the attachment was taken by Pirbhu Lal 
plaintiff-respondent who alleged that the 
crop had been sold to him on September 8, 
1932. It was eventually found that Pirbhu 
Lal's allegation was correct. In the mean- 
while, the crop had again been attached in 
order to meet a demand for canal : dues. 
This attachment was presumably made 
under the orders of the Oollector. Under 
the provisions of Northern India Canal and 
Drainage Act, arrears of canal dues can be 
recovered in the same way as arrears cf 
land revenue. Pirbhu Lal after obtaining 
a decree or order that the property had 
been wrongfully attached, instituted the 
suit which has given rise to this appeal in 
order to recover damages and has obtained 
a decree from the Courts below. In second 
appeal it was argued in the first place that 
the plaintiff in order to establish a claim 
to damages had to prove that the attach- 
ment was malicious and without reasonable 
and probable cause. In support of his 
argument learned Counsel referred lo the 
rulings in Poonabai v. D. B. Seth Ballabha- 
das, 54 Ind. Cas, 827 (1), Nanjappa Chettiar 
v. Ganpathi Goundan (2) and Palani 
Kumarasami v. Udayar Nadan (3), but it 
seems to me that the question is concluded . 
by the decision of their Lordships of the 
Privy Council in Kissorimohan Roy v. Har- 
sukh Das (4). Their Lordships said : 

“It does not appear to their Lordships that, in 
order to entitle him to recover full indemnity for 
the wrongful attachment of his goods, the respondent 


(1) 54 Ind. Oas. 827; A I R 1920 Nag 116. 

(2) 35 M 598: 12 Ind. Gas. 507; 21ML J 1052; 10 M 
L T 365; 1911 2M W N 414. 

(3) 32 M 170; 2 Ind. Oas. 345; 18 M L J 490. 

(4) 17 0436; 17 I A17; 5 Sar. 472.(P Ò). 
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is bound to allege and prove that the appellants 
resisted applications maliciously, and without pro- 
bable cause.” 


In that case, an application had been 
made tothe Court that the attachment was 
illegal and had: been opposed. Their Lord- 
ships pointed out that the appellants relied 
mainly upon the English case in Walker v. 
Olding (5) and then said that the case was 
not a good authority fcr the law applicable 
in India because in India the decree-holder 
himself took the responsibility of pointing 
out the property to be attached, whereas in 
England tke sheriff was bound to use his 
own discretion and was directly responsi- 
ble to those interested for the illegal seizure 

. of goods. There can be no doubt, I think, 
in view of the decision in Kissorimohan 
Roy v. Harsukh Das (4), that it is not neces- 
Bary in acase of wrongful attachment to 
Prove malice and the absence of reasonable 
and probable cause. The second argument 

‘addressed to me by the appellant is that 
he is not responsible for the loss of the 
plaintiff-respondent's property because that 
loss did not in any way arise out of the wrong: 
ful attachment. In reply to this argument 
learned Counsel for the ‘respondent has 
referred to the vases in Bishambhar Nath 
v. Gaddar (6) and Goma Mahad Patil v, 
Gopaldas Khimji (7). Those were cases in 
which there had been a wrongful attach- 
ment and the attached property had been 
stolen when in the custody of the bailiff 
of the Oourt. In so far as the case of this 
Court is an authority, I, as a Single Judge 
must follow it, but the case is authority only 
for the proposition that a person who in- 
duces a Court.to make a wrongful attach- 
ment is liable for the value of the goods 
attached if they are stolen while in the cus- 
tódy of the bailiff ofthe Oourt. They are 
not strictly authority for the proposition 
that a person who induces a Court to make 
a wrongful attachment is liable for the loss 
of the gocdsif they are subsequently attach- 
ed under an other order of that cr some 
other Court and are sold and lost to the 
owner of them. Learned Counsel for the 
plaintiff-respondent relies particularly upon 
the following passage in the judgment of 
the single Judge of this Court which was 
afterwards upheld in a Letters Patent 
Appeal : : 

“It may be conceded that the theft for disappearance 


of the plaintiff's crops while under attachment was 
notin any sense the consequence of the wrongful 


(5) (1863) 1 H & 0621; 32L J Ex. 142; 9 Jur. (N s) 53; 
7L 7633; 11 WR 186, 

(8) 33 A 306; 9 Ind. Cas. 317;8 AL J 92. 
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attachment by the defendant. The fact retnains that 
the plaintiff has suffered a loss for which he is en- 
titled to compensation. His crops were wrongfully 
attached by the defendant-appellant. He is entitled 
to get back his crops or their value if the crops 
themselves are not available. The plaintiff had a 
complete cause of action atthe dateof the wrongful 
attachment and his right to the relief he was entitl- 
ed to was not impaired by the subsequent occurrence 
for which he was not responsible: see Bishambar 
Nath v. Gaddar (6), at p. 3075." 


Although I am bound by the ultimate 
decision of the Court, I am not, I conceive, 
bound to accept all the arguments upon 
which that decision is based or all the 
propositions stated in the course of those 
arguments, I would, however, hesitate to 
differ even from the arguments or observa- 
tions if it did not seem to me that they aré 
contrary to those expressed by their Lord- 
ships of the Privy Councilin Kissorimohan 
Roy v. Harsukh Das (4). Their Lordships 
said : 

“The illegal attachment of the respondent's jute 
on November 28, 18283, was thus the direct act of 
the appellants, for which they became immediately 
responsible in law ; and the litigation and delay, and 
consequent depreciationof the jute, being the natu- 
ral and necessary consequences of their unlawful act, 
their Lordships are of opinion, that the liability 
which they incurred hag been rightly estimated at 
the value of the goods upon the day of the attach- 
ment.” i 

It seems to me that this passage leads to 
the inference that the appellants would 
not have been responsible if the loss had 
not been the consequence of their unlawful 
act. That was acase where some jute was 
attached before judgment and depreciated 
in value while it was in the custody of the 
bailiff of the Court. If learned Counsel for 
the plaintiff-respondent is to be deemed to 
have adopted the arguments used in 
Bishambhar Nath v. Gaudar (6) and Goma 
Mahad Patil v. Gokaldas Khimji (7), then I 
must say that it does not seem to me that 
those arguments justify the decree passed 
by the lower Appellate Court jn the pre- 
sent case. Itisto be noticed that this. is 
not a suit for specific movable property 
lost or acquired by theft or dishonest mis- 
appropriation or conversion or for compen- 
sation for wrongfully taking or detaining 
the same. The crop was not stolen or mis- 
appropriated or converted or wrongfully. 
taken ordetained by the defendant appel- 
lant. It was taken and detained by the 
Court through its officer. The suit is one 
for compensation for a malfeasance inde- 
pendent of contract. In Goma Mahad Patil 
v. Gokaldas Khimji (7), the Bombay High 
Court relied upon the English case in 


*Page of 33 A-|Hd.] 
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Keene v. Dilke (8), which was a case in 
which the sheriff who had himself attached 
the goods and in whose possession they 
were was sued. That might well have been 
an action for wrongful detention of the pro- 
perty. h 

Referring to the observations made in 
the case of this Court, I must say that the 
malfeasance of the defendant-appellant in 
pointing out to the officer of the Court 
goods which were not the property of the 
judgment-debtor undoubtedly gave rise to 
a cause of action, but that that malfeasance 
alone would not entitle the owner of the 
property to obtain a decree for damages. It 
would be necessary for him to prove that 
special damage ensued from the act of 
malfeasance. It often isa question of cone 
troversy whether any particular damage 
resulting from a wrongful act is too remote 
or is not the direct result of that act or is 
nota natural and probable cause of such 
actor could not be foreséen by any reason- 
able person, but [donot know that it has 
ever been held in so miany words that a 
plaintiff may recover daiiages fora wrong- 
ful act on account of loss which arose 
not out of that act but out of something 
entirely independent. 

In the present case there is nothing to 
show and no reason for présuming that the 
act ofthe Collectcr in attaching the crop 
in execution of a claim for canal dues had 
any connection with the attachment at the 
instance of the defendant-appellant. It is 
impossible for the plaintif-respondent to 
say that his crop would not have been 
attached by the Collector.and consequently 
lost to himif it had nct previously been 
attached by the defendant-appellant. From 
the passage which I have quoted from the 
case in Bishambhar Nath v. Gaddar (6), it 
would appear that the learned Judge was in 
some measure influenced by the fact that 
the loss was caused by a subsequent 
occurrence for which the plaintiff in that case 
was not responsible. In the present case 
it cannot be said thatthe defendant-appel- 
lant had any responsibility in the matter. 
He could not oppose by force the act of the 
Collector in attaching the property. He 
would have had no locus standi if he had 
gone into the Collector's Court and objected 
to the attachment on behalf of the real 
owner. It appears that he did all he could 
because the judgment cf.the lower Appel- 
late Court shows that he did make an appli- 
cation to the Collector objecting to the 

(8) (1849) 4 Ex. 3&8; 18 L J Ex. 440; 80 RR 
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attachment upon the ground that it wae 
made while his own attachment was in 
force. His application was rejected. On 
the other hand, the plaintiff-respondent if 
he had any good legal ground for objecting 
to the attachment by the Oollector could 
have made an application to the Collector to 
remove tbe attachment-so that he certainly 
had some responsibility in the matter. He 
made no objection and the objection made 
by the defendant-appellant was overruled. 
The presumption, therefore, is that the 
Collector's order attaching the crop was 
perfectly legal. I donot see how the de- 
fendant-appellant can beheld responsible 
for the price of the crop when the crop was 
taken from the plaintiff respondent properly 
under legal process which had no connection 
at all with the previous attachment made 


‘at the instance of the defendant-appellant. : 


I hold, therefore, that the defendant-appel- 


‘lant was not liable in damages to the plaints: 


iff respondent. J allowthe appeal and dis- - 


miss the suit with costs in all Courts.’ 
Leave to appeal is granted. i 
8. : Appeal allowed. 





CALCUTTA HIGH COURT 
Letters Patent Appeals Nos. 3 and 4 of 1937 
February 10, 1938 
8. K. Guosg AND NASIM ALI, JJ, 
NANDA KISHORE LAL—Puaintive— 
APPELLANT 

5 versus 
KHETABUDDIN AHMED AND ANOTHER—- 
| DeFenpants—Responpents. . 

Bengal Tenancy Act (VIII of 1885), 8. 52—Tenant 
agreeing to pay certain rent for certain area 
assumed to be comprised within boundaries described., 
in kabuliyat—Further agreement to pay additional 
rent if area was found in excess at time of survey 
—Landlord not having khas land on any sides of area 
—Landlord, if entitled to additional rent for excess 
area found within boundaries, 

In a kabuliat executed by him a tenant agreed 
to pay certain rent for certain area assumed to be 
comprised within the boundaries described in the 
kabuliyat and also agreed thatthe landlord would 
have aright to make a separate settlement for the 
excess area if the area was found to be in excess at 
the time of the survey. At the time of the kabuliyata 
there had been no kkas land of the landlord on any 
of the sides of any of the plots demised by the 
kabuliyats so that there was no room for encroach- 
ment: 

Held, that while entering into stipulation about 
payment of ad@itional rent for excese .area, the 
parties were not thinking of any land outside the 
boundaries mentioned in the kabuliyat. The rent 
mentioned in the kabuliyais, therefore, was not ine 
tended to be a consolidated rent for the entire land 
within the original boundaries for all time to come. 
It was taken to be the rent of the holding till 
after fresh measurement the actualenrea was ascer- 
tained. The landlord was, therefore, entitled to get 
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additional rent for excess area, if there be any, 
within the original boundaries, 176 Ind. Oas. 336 
Reversed, 


` L. P. As. against the Judgment of Mr. 
uate’ Biswas, reported in 176 Ind. Cas. 


i Mr. Bhupendra Kr. Basu, for the Appel- 
ant. 

Mr. Priya Nath Bhattacharjee, for the 
Respondents. 

Nasim Ali, J.—These two appeals arise 
out of two applications by the appellant 
landlord for settlement of fair and equit- 
ablerent of two occupancy holdings under 
8.105, Bengal Tenancy Act. The landlord 
claimed enhancement of rent on two 
grounds: (a) Increase in the price of the 
staple foodcrops under s. 30 (b), Bengal 
Tenancy Act, and (b) increase in the area 
of the holding under s. 52, Bengal Ten- 
ancy Act. The Settlement Officer allowed 
an increase on the first ground but dis- 
missed the landlord's claim for enhance- 
ment under s. 52. The tenant accepted 
the increase under s. 30 (b). The land- 
lord, however, appealed to the Special 
Judge for enhancement of rent under 6. 52. 
The learned Special Judge dismissed the 
appeals. Two second appeals were taken by 
the landlord to this Court and my learned 
brother Biswas, J. has affirmed the decision 
of the Special Judge. Hence these two 
appeals under s. 15 of the Letters Patent. 
The only question for determination in these 
two appeals therefore is whether the land: 
lord is entitled to get any additional rent 
for increase in the area of the holdings 
under s. 52, Bengal Tenancy Act. 

_In order to determine this question, it is 
necessary to ascertain the area for which 
Tent has been previously paid by the 
tenant. The incidents of these two holdings 
are governed by two kabuliyats, Exs. 1 and 
2. The terms of two kabuliycts so far as they 
are relevant forthe purpose of the present 
appeals are identical on all material points. 
The relevant term of one of these kabuliyats 
is as follows: 

,_. “I hereby promise by executing a kabuliat for 
` period ofone year from 1316 P. S. agreeing to pay 
Rs. 12-124 gds. as rent for 11 dones8 kalis and 
11 gds described in the schedale below..... At the 
time of survey I willbe present and will be bound 
by the settlement of rent and if at the time of the 


survey there is an excess, you will ave right to 
make a separate settlement for the excess land.” 


The case of the tenantis that the area 
for which rent has been previously paid 
by him is the entire parcel of land included 
within the boundaries mentioned in the 
kabuliyats irsespective of its actual area. 


The case of the landlord is that the area 
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for which rent has beet previously paid 
by the tenant is the assumed area mention- 
edin the kabuliyats without any measure- 
ment. There is astipulationin the kabu- 
liyats about settlement of additional rent 
for excess land as stated above. The 
learned Special Judge has observed that 
such stipulations are common and that they 
always refer to cases of positive and ne- 
gative encroachment. Biswas, J. was of 
opinion that the excess contemplated by 
the kabuliyats was not an excess area within 
the original boundaries but a real increase 
of area by the addition cf new land to the 
holdings. In other words, the learned Judge 
was of opinion that the stipulation about 
the payment of additional rent for addi- 
tional area contemplated addition of new 
land to the original area of the holding 
by encroachment. The question. therefore, 
is what was the intention cf the parties 
when the stipulation about the payment of 
additional rent was made. An examina- 
tion of the boundaries of the several plots 
given in the kabuliyet shows that at tke 
time of the kabuliyats there had been no 
khas land of the landlord on any of the 
sides of any of the plots demised by the 
kabuliyais. The concurrent finding of fact 
of the Court below is that there had been 
no encroachment by the tenant. There can- 
not be any doubt therefore that while enter- 
ing into stipulation about payment of addi- 
tional rent for excess area, the parties were 
not thinking of any land outside the 
boundaries mentioned in the kabuliyat. At 
the time of the execution of the kabuliyats, 
rent was assessed on the areas mentioned 
in them with this reservation. that if in 
future after measurement this assessed area 
was found to be wrongorin other words 
the actual areas were more than the area 
assumed, the landlord would have the 
right to claim additional rent for this 
excess land. The rent mentioned in the 
kabuliyats therefore was not intended to 
be a consolidated rent for the entire land 
within the original boundaries for all time 
to come. It was taken to be the rent 
of the holding till after fresh measurment 
the actual area was ascertained. The land- 
lord is, therefore, entitled to get additional 
rent for excess area, if there be any, with- 
in the original boundaries. 

The next question is what is the extent 
of the excess land. The findings of the 
Courts below are neither clear nor speci- 
fic on the point. There is also no finding 
as to what would be the rate or amount 
of fair and equitable rent for the excess 
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land, if there be any. For the aforesaid 
reasons I allow these appeals. “The judg- 
ment send decree of Biswas, J. as well as 
of the Special Judge and also of the Settle- 
ment Officerso far as they relate to the 
landlord's claim for additional rent under 
s.52, Bengal Tenancy Act, are set aside. 
It is declared that the landlord is entitled, 
on the basis of the kabuliyats in question 
to get additional rent for excess area, if 
there be any. The cases are sent back to 
the Assistant Settlement Officer. He is 
directed to determine the excess area and 
to settle additional rent on such excess 
area, if there be any, according to law. 
The appellant will get his costs in the 
Letters Patent Appeals only. The parties 
will bear their own costs in all the 
Courts below. Future costs will abide the 
result. 

S. K. Ghose, J.—I agree Imay add that 
in my judgment the determining factor in 
such a case isthe contract. Was the con- 
tract one for consolidated rent irrespective 
of area or was it for rent on the basis of 
the area? Inthe present case there is no 
doubt that the lands comprised within the 
boundaries as described in the kabuliyats 
were let out. Biswas, J., 
statement of the area was an immaterial 
part of the description of the holding. 
That is where I differ from him with great 
respect. It is clear that although the lands 
comprised within the holding were let out, 


the rent was assessed on the basis of the 
area. This area was apparently mentioned 


by guess at the time. It is further sti- 
pulated in the kabuliyats that if in future 
there be a measurement and it be found 
that the area isnot what was stated inthe 
kabuliyat but something more, than the 
tenant would be liable to a fresh settle- 
ment. As my learned brother has pointed 
out, inthe schedule inthe kabuliyats the 
boundaries of the land are given. It 
also appears that there was no khas land 
belonging tothe landlord so that there was 
no room for encroachment. It is clear frcm 
the stipulations in the kabuliyats that the 
intention was that. the. rent should be 
assessed on the basis ofthe area, and that 
being so the tenant is clearly liable for 


any increase in the area’ whatever that 
may be. 
Bs Appeals allowed. 
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LAHORE HIGH COURT = 
Second Civil Appeal No. 1202 of 1936: 
November 12, 1937 : 
f Tex OHAND, J. 4 
ASA SINGH-—PLAINTIFFE—APPALLANT 
versus 
HIRA SINGH anv OTHERS— DERENDANTS— 
RESPONDENTS E a 
Limitation Act (IX of 1908), s. 12—Appeal— 
Limitation expiring when Court is closed—A pplica- 
tion for copies made on re-opening day—Time: re- 
quired for copies, if can be deducted 
Where the period prescribed for the presentation 
of an appeal expires on a dayon which the Court 
is closed and the appellant has not obtained 
copies of the decree and the judgment before the 
closing of the Oourt and applies for such copies on ` 
the date of the re-opening of the Court while his 
right of appeal still subsists, he is entitled to the 
benefit of time requisite for obtaining the ‘copies, 
and if his appeal be presented before the expiry of 
that time, it is not barred by limitation. Attri v. 
Ram Kishan (1), Naman v. Gurditta (2), Megh Baran’ 
Singh v. Rama Das (3) and Ram Chand v. Ram- 
Rattan (4), referred to. = 


S.C. A. from the decree of the District 
Judge, Amritsar, dated June 9, 1936. : 

Mr. Jawahar Singh Dhillon, for the- 
Appellant. 


Judgment.—This is a second. appeal 
from the decree of the District Judge, 
Amritsar, dismissing as time-barred an 
appeal presented by the present appellant 
in his Court against the decree of a Sub- 
ordinate Judge. The judgment and decree 
of the trial Court are dated April 30, 
1936. The appeal was presented in =the , 
District Court on June 4, 1936, that is 
on the 35th day from the date of the de- 
cree. The period of-limitation prescribed 
for such appeals is 30 days. This expired 
on May 30, 1936,- which being the last 
Saturday was a holiday. May 381, wasi 
a Sunday. On the day of re-opening, 
i. e, June 1, the appellant made an appli- 
cation for copies of the judgment and 
decree. These copies were delivered to 
him on the 2nd. The 3rd June again was 
a holiday on account of the King’s Birth- 
day. The appeal was presented on 4th. 
The learned District Judge has held the 
appeal to be time-barred as the applica- 
tion for copies was put in “after expiry of 
the period of limitation,” and therefore 
the time spent in obtaining these copies 
could not be allowed under s. 12. : 

This view òf the learned Judge is elearly 
erroneous. It is settled law that where - 
the period prescribed for the presentation 
of an appeal expires on a day on which 
the Court is closed and the appellant has 


not obtained copies of the decree and thé 


judgment before the closing of the Oourt 
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: and applies for such copies on the date of 
the re-opening of the Court while his right 
of appeal still subsists, he is entitled to 
the benefit of time requisite for obtaining 
the copies, and if his appeal be presented 
before the expiry of that time, it is not 
barred by limitation: See Attri v. Ram 
Kishan (1); Naman v. Gurditia, 89 Ind. 
Oas. 437 (2) Megh Baran Singh v. Rama Das, 
89 Ind. Oas. 956 (3) and Ram Chand v. Ram 
Rattan, 112 Ind. Cas. 670 (4). The learned 
Judge appears to have overlooked the pro- 
visions of s. 4, Limitation Act, which lays 
down that where the period of limitation 
prescribed fora suitor appeal expires on 
a day when the Court is closed, the suit or 
appeal may be instituted or preferred on 
the day that the Court reopens. In this 
‘ease, therefore, the appeal could have been 
filed on June 1, 1930 and on that day the 
appellant applied for copies of the judg: 
ment and decree of the Oourt below. The 
application was made when the right to 
appeal subsisted; therefore the appellant is 
entitled to deduct two days as “time ree 
quisite” for obtaining the copies. These 
two days expired on June 3, which was 
a holiday. The appeal presented on the 
4th was, therefore, within time. 

T accept the appeal, set aside the judg- 
ment and decree of the learned District 
Judge and holding that the appeal present- 
ed by the appellant in his Oourt was 
within time, direct him to dispose of it on 
the merits in accordance with law, court- 
fee on this appeal will be refunded, other 
costs will be costs in the cause, Counsel 
for the appellant has been directed to 
cause his client to appear before the Dis- 
trict Judge, Amritsar, on December 20, 
1937, when a date for further proceedings 
in the appeal will be fixed. 

D. Appeal allowed, 
(1) 11 L111; 120 Ind. Oas, 169; A I R 1930 

Lah. 216; 31 PL R 356; Ind, Rul. (1930) Lah. 9. 

(2) 89 Ind. Oas. 437; A LR 1926 Lah, 121; 1 Lah. 


Oas. 365. 
(3) 88 Ind, Oas. 956; A I R 1926 AILL;LR6EA 


588 Oiv. 
9 112 Ind. Oas. 670; A I R 1928 Lah. 655; 10 Lah 
L J257. 
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Miscellaneous O:vil Appeal Nb. 248, of 1936 
November 23, 1937 
POoLLICK, J. 

BHASKAR DATTATRAYA —APPELLANT 
versus 
NILKANTH DATTALRAYA—RegEsponpent 

Civil Procedure Code (Act V of 1908),8. 47— 
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paying after 
before decree—If can be given credit 


Decree on award—Judgment-debtor 
award but 
in execution. 

If a defendant pays money to the plaintiff while 
the suit isin progress, it is his duty to see that 
credit is given for that amountinthe decree that 
is passed and not to stand by and allowa decree 
to be passed for more than is due and then come 
forward and say in execution proceedings that 
that decree is not -binding on him. 

It is not open to a judgment-debtor, in execution 
of a decree passedon an award, to contend that 
he should get credit for the amount paid after the 
award but before the decree as the judgment- 
debtor ie not seeking the aid of the Court to de- 
termine any question relating to the execution of 
the decrees as passed by the Court but is asking the 
Court to embark on an enquiry whether the decree 
to be executed is the decree as passed by the Court 
or as modified by the parties, Hassan Ali v, Gauzi 
Ali Mir (3), Mulla Ramzan v. Maung Po Kaing (4) 
and Butchiah Chetty v. Tavar Rao Naidu (5), relied 
on, Chidambaram Chettiar v. Krishna Vathiyar (1) 
and Laldas v, Kishordas (2), dissented from. 


Mise. C. A. from an order of the Oourt of 
the Additional Sub-Judge, First Olass, 
Amraoti, dated September 5, 1936, in Ex. O. 
S. No. 5-A of 1985, dated March 15, 1935. 

Messrs. M. R. Rajkarne, L. S. Sharlekar 
and P. P. Deo, for the Appellant. 

Mr. E. M. Joshi, for the Respondent. 

Order.—On March 15, 1935, a decree was 
passed against the appellant which directed 
inter alia that he should pay Rs. 1,500 to 
the respondent. That decree was passed 
onan award dated February 5, 1935. When 
the decree-holder applied in execution to 
recover Rs. 1,500, the judgmeni-debtor 
stated that he had paid Rs. 1,400 to the 
decree-holder on February 14, 1935, i. e. 
after the award but before the decree, and 
claimed that the decree should, therefore, 
be executed for Rs. 100 only. Tae lower 
Uourt held that there could be no enquiry 
into this uader s. 47 ofthe Oivil Procedure 
Oode and that if it was a payment towards, 
or an adjustment of, the decree it should 
have been certified under O. XXI, r. 2, and 
that in the absence of certification, it could 
net be recognised by any executing Court. 

Order XXI, r. 2, applies only where money 
payable under a decree is paid out of 
Court. As there was no decreein exist- 
ence when this money was paid, I agree 
that O. XXI, r. 2, will not apply. 
` It is then to be decided whether this 
payment is a question relating to ths execu- 
tion, discnoarge or satisfaction of the decree 
and, therefore, one fulling under s. 47. In 
Chidamb iram Chettiar v. Krishna Vathiyar 
(|), a majority of the Judges held taat an 
agreement made before a decree was 

(1) 40 M 233; 37 Ind. Oas. 836; AI R 1918 Mad, 
as LT 24,5 LW 132; (1917) M W N 42; 32 
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passed that the decree should be executed 
in acertain manner could be inquired into 
in execution. The same view was taken 
in Laldas v. Kishordas (2), but the oppo- 
site view has been consistently taken by 
the Calcutta High Court—see for example 
Hasan Ali v. Gauzi Ali Mir (3)—and_ the 
Calcutta view has been followed in Mulla 
Ramzan v.Maung Po Kaing (4). With due 
respect it seemsto me that the view taken 
by Chari, J. in Mulla Ramzan v. Maung Po 
Kaing (4), is correct and that in putting 
forward a. claim of this kind, the judgment. 
debtor is not seeking the aid of the Court 
to determine any question relating to the 
execution of the decree as passed by the 
Court but is asking the Court to embark 
on anenquiry whether the decree to be 
executed is the decree as passed by the 
Court or a8 modified by the parties. He 
concluded : : 

“I am clearly of opinion, that a decree, which, 
on the face of it, is enforceable to the fullest ex- 
tent cannot, in execution proceedings, be challenged 
as being inexecutable, wholly or in part, on account 


of an agreement between the parties entered into 
prior to the decree,” : 


and the same principle would apply to a 
Payment made before the decree. The facts 
in Butchiah Chetty v. Tavar Rao Naidu (5), 
were very similar to the facts in the pre- 
sent case. There was a compromise, and 
in pursuance of that compromise, money 
was paid into Court and then there was a 
decree in which credit was not ‘given for 
that payment. -There the decision in Mulla 
Ramzan v. Maung Po Kaing (4), was iol- 
lowed and it was held, that an agreement 
which does not- relate to execution but 
directly attacks the decree itself cannot be 
pleaded in: execution and that it would be 
most dangerous to allow a decree to be 
attacked in execution. With these remarks 
I respectfully agree. If a defendant pays 
money to the plaintiff while the suit is in 
progress, it is his duty to see that credit is 
given for that amount inthe decree that 
is passed and not to stand by and allow 
a decree to be passed for more than is 
due and then come forward and say in 
execution proceedings that that decree is 
not binding on him. me i 

The appeal, therefore, fails and is dis- 
missed with costs. No Counsel’s fee ds no 
certificate has been filed. S 
D. Appeal dismissed. 

(2) 22 B 463 (F B). > 

2 ck iis, 96 Ind. Cas. 773 

; . CAB, ; z 4 
(5) 54 M 184; 129 Ind, Cas. eis A rae ner 


399; 60M LJ 721; 32 L W 919: (1930 f 
Ind. Rul, (1930) Mad. 338, MW N oe 
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LAHORE HIGH COURT o 
Second Civil Appeal No, 251. of 1937. 
July 6, 1937 
Din MOHAMMAD, J. 

Pandit HARBHAGWAN DAS—Dzrenpant 
—APPELLANT e ai 
z - VETSUS oe 
Sardar PARTAP SINGH—PuaIntier AND: 

CTUBRS-—DEFEN DANTS— RESPONDENTS * 
Pre-emption—Transfer of property by vendee, 
prior to suit, to person having right equal to pre- 
emptor—Pre-emptor, if can ‘oust him—Sale not 
taking place in exercise of pre-emptive right ‘of 
subsequent vendee—Princtple,--if applies—Pre= 
emptor must have superior right even at stage of 
suit and decree. a 
If before the institution of a pre-emption suit the 
original vendee transfers the property to a person 
claiming aright.equal or superior to that of -the 
preemptor, the pre-emptor cannot legally oust 
him. The applicability of the principles is not 
confined to those cases only where the re-sale takes 
place in exercise of the pre-emptive right `of the 
subsequent vendee, There is no distinction - be- 
tween cases where the re-sale takes place in exer- 
cise of a pre-emptive right and those where ‘the 
re-sale takes place without an assertion of hia 
right by the subsequent vendee, because the efféct 
in both cases is.the same, that is the purchase of 
the land in suit by a person possessing a right 
equal or superior to that of the pre-emptor and, 
in these circumstances, the fact that the purchase 
takes place in assertion of the right or otherwise 

is immaterial. . 4 

A pre-emptor in order to succeed in his claim 
must not only possess a superior right at the time 
of the sale but must retain the superiority. on the 
basis of which -he claims to preempt also at the 
stage of the suit and . the stage of the decrée; 
Hot Ram v. Dalehand (12) and Hayat Bakhsh. v? 
Mansabdar Khan (13), relied, on, Boca SEN 
§.0. A. from the decree of the District 
Judge, Lyallpur, dated November 27, 1936. 
Mr. S. L. Puri for Mr. M. L. Puri, for the. 

Appellant, Rees: Ts it pa 
Messrs. Harbhajan Das and Hazara 
Singh Uppal, for the Respondent (Plaintiff). 


dJudgment.—This appeal has arisen in 
the following circumstances; On June 2, 
1934, one Labh Singh sold about 22 marias 
of land situated in the old abadi of Qilla 
Sheikhupura toone Musammat Yasnodhan 
for Rs. 343-12-0. On January 13, 1935, 
Musammat Yashodhan sold it to one Mathra 
Das for Rs. 450. On May 27, 1935, Mathra 
Das sold the same land to his father, Har 
Bhagwan, for the same amount for which 
he had purchased it. On May 30, 1935, 
one Partap Singh instituted the suit out of 
wuich the présent appeal has arisen for 
pre-emption of tne land in question both 
on tne ground of his relationship to the 
original vendor Labh Singh which, however, 
was immaterial and on the ground of his 
owning a contiguous plot of land. This 
suit was instituted against the Vendor and 
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the vendees, Musammat Yashodhan and 
Mathra Das only. On July 3, 1935. Har 
Bhagwan wason his own application im- 
pleaded as a defendant in the case. He 
resisted the suit on various grounds. His 
main plea, however, was that as he also own- 
ed property contiguous to the land in suit, 
he had a right equal to that of the pre- 
emptor and as he had purchased the land 
in question prior to the institution of the 
suit, the pre-emptor could not defeat his title. 
This plea found favour with the trial Court 
and the suit was dismiesed. On appeal, how- 
ever, the District Judge reversed the deci- 
sion of the trial Court mainly on the 
ground that the sale in favour of Har 
Bhagwan had not taken place in the 
exercise of any pre-emptive right and con- 
sequently the title of the pre-emptor was 
indefeasible. Har Bhagwan has appealed. 
After hearing Counsel on both sides, I have 
come to the conclusion that this appeal 
must succeed. There is abundant authority 
in support of the proposition that if before 
the institution of the suit the original 
vendee transfers the property to a person 
claiming a right equal or superior to that 
of the pre emptor, the pre-emptor cannot 
legally oust him. 

In Mughal v. Jalal (1) the land in suit 
was in the first instance sold to three per- 
sons, of whom two were co-sharers in the 


joint holding but the third was not. Sub-. 


sequently the plaintiff, who was also a 
co-sharer in the said holding, sued for pre- 
emption in respect of the sale, but shortly 
before the’ institution of his suit, the 
stranger vendee sold his share to-another 
co-sharer in the same holding. Actordingly 
at the time when the suit was instituted, 
the land was in the hands cf three vendees 
against none of whom the plaintiff could 
assert a superior right. 
contended on behalf of the plaintiff that 


regard must be had to the original transac- 


tion, It was held by a Division Bench of 
the Punjab COhief Court, overruling the 
said contention, that the mere fact that at 
one stage a stranger had a share in the 
bargain could not be held to vitiate the 
right of the three persons who were the 
vendees at the date of suit and resisted 
plaintiff's claim with rights that were not 
inferior to his own. In Serh Mal v. Hukam 
Singh (2) it was held that if the land, which 
was subject to preemption. having been 
sold to a stranger, was subsequently re- 
sold by the stranger vendee before suit to a 

(1) 69 P R 1898, 

(2) 20 A 100, 
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co-sharer having equal rights with those 
seeking pre-emption, the right of pre emp- 
tion did not survive. In Janki Prasad v. 
Ishar Das (3) at p. 379* this decision was 
referred to with approval. In Narain Singh 
v. Parbat Singh (4) it was again held that a 
stranger vendee could defeat the claim of a 
coesharer having a right of pre-emption by 
sale to co-sharer having a similar right, 
stress being laid on the fact that the re- 
sale to have such effect must be completed 
before any suit for pre-emption is brought 
by a co-sharer entitled to pre-empt. In 
Hira v. Sardara (5) Martineau, J. observed 
that the claim of a pre-emptor could be 
defeated if before the suit was instituted, 
the vendees whose rights were inferior, 
sold their share to a person who had an 
equal or superior right to that of the plainte 
iff. In Abdul Aziz v. Abdulla, 87 Lad. Oas. 
652 (6) a similar decision was arrived at 
by the same learned Judge. In Badri 
Pandey v. Parsotam Singh (7) a Division 
Bench of the Allahabad High Oourt re- 
marked : 

“if onthe date the suit for pre-emption is brought, 
the property has been transferred to a person as 


against whom the plaintiff hes no preference, the 
claim cannot be decreed.” 


To the same effect is the case reported in 
Lalta Prasad v. Raghubar Singh, 41 Ind. Oas. 
9 (3). Counsel for the respondent refers to a 
passage in Amirullah Shah v. Tabe Hussein 
(9) where it has been remarked that the 
land was re-sold to the subsequent vendee 
in compliance with his pre-emptive right. 
He further relies on similar. remarks made 
in Moolchand v. Ganga Jal (10) and Fazl 


Din v. Lal Singh. (14). These decisions, 


however, are of no avail in the present case, 
In the first instance, the remarks relied 
upon do not confine the applicability of the 
principles deducible from the judgments 
alluded to above to those cases only where 
the re-sale takes place in exercise of the 
pre-emptive right of the subsequent vendee, 
and secondly, the judgments where the re- 


(3) 21 A 374; A W N 1899, 126, 
(4) 23 A 247; A W N 1801, 66. 
Oas, 712; 32PW R 


_ (5) 37 P LR 1991; 59 Ind. 
1921;3 Lah. L J 117. 

(6) 87 Ind, Oas. 652; AIR 1925 Lah, 413; 26P L 
R 215; 7 Lah. L J 179. 

O 26 A LJ 1378; 110 Ind. Oas, 869; AIR 1928 
All. 697. 

(8) 41 Ind. Cas. 9; A IR 1917 Oudh 314; 200 O 

459. 


356; 31 P L R 342; Ind Rul. (1931) Lah. 561. 
(11) 164 P W R 1913; 20 Ind. Oas. 843; 282 P L R 
1913 ; 
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sale had taken place pendente lite are not 
relevant tothe present case. I am unable 
to distinguish between cases where the re- 


sale takes place in exercise of a pre-emptive: 


right and those where the re-sale takes place 
without an assertion -of his right by the 
subsequent vendee, because in my view the 
effect in both cases is the same, that is 
the purchase of the land in suit by a 
person possessing aright equal or superior 
to that of the pre-emptor and, in these 
circumstances, the fact that the purchase 
fakes place in assertion of the right or 
obtherwise is immaterial. - 
~ Besides, there is overwhelming authoe 
rity in support of the proposition that a 
pre emptor in order to succeed in his claim 
must not only possess a superior right at 
the time of the sale but must retain the 
superiority on the basis of which he claims 
to pre-empt also’ at the stage of the suit 
and the stage of the decree: see Hot Ram 
v. Dalchand (12) and Hayat Bakhsh v. 
Mansabdar Khan (13). Now, can a pre- 
emptor whose right is not superior to that 
ofa ‘vendee'at the time of the euit or at 
the time of the decree be allowed to pre- 
empt the land merely because the vendee 
did not expressly assert his right of pre- 
emption before obtaining the sale of the 
said land. To me, it appears that the only 
Proper answer that can be given to this 
question is in the negative. Un these 
grounds, 1 accept ttie appeal, set aside the 
Judgment of the District Judge and dismiss 
the suit with costs throughout. k 
D -> no, Appeal dismissed. 
(12) 14 L 421; 141 Ind, Cas. .535; AI R 1933 
Lah. 481; 34 P L R101; Ind, Rul. (1933) Lah, 139, 


(18) 16 L 921; 160 Ind. Uas. 26; A i R 1935 
Lah. 529; 37 P L E 873;8 R L616. 
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| CouRTNEY-‘l EBRELL, U. J. FAZL ALI, 
MUHAMMAD Nook, J AMES AND 
MANOHAR LALL, JJ. 

JEONANDAN BINGH—APPELLANT 

7 : versus 

JANKI SINGH AND OTHERS— 


KESPONDENTS 
Bihar Tenancy Act \V11I of 1934), s. 148-A— 
Landiord’s suit for arrears of rent—Fflaint omit- 
ting certain plots Jorming part of tenant's holaing 


. csodasne as to correct area raised and decided in 


favour of tenani—Costs of 
unwilling to give 
4. 56—Landlord, 


J of the issue— Landlord 
quittance in manner prescribed by 
if entitled to damages or interest 
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on his claim—Tenant admitting rent—Landlord, if 
entitled to money decree. 

A tenant cannot properly be expected to confess 
judgment or to satisfy the claim for rent contained 
in the plaint in asuit under s 148-A, Bihar Ten- 
ancy Act, unless the plaint should be in such a 
form that on his satisfaction of the claim for rent- 
he would obtain a quittance of the nature describ- 
ed in s. 56; that is to say that the plaint must 
correctly specity the area held by the tenant, The 
tenant is, therefore, entitled and obliged, when 
faced with a plaint which describes’ incorrectly 
the area of his holding, to raisethe issue of what 
is the correct area, and when that question is 
brought into issue and decided in the tenant's 
favour, the tenant is entitled to costs on 
account of this contest which hag been forced 
upon him. Further, the fact that the landlords 
have been manifestly unwilling to give a 
quittance in the manner prescribed by s.56of the 
Act may be held to disentitle the landlord to any 
claim for damages or interest on account of the 
rent withheld, If the finding should be that the. 
tenant has been ejected bythe landlurd from a por-. 
tion of his holding, the tenant would be entitled to - 
suspension of rent until the whole of his holding 
should be restored to him; but where the finding 
is that the tenant is in possession of the area 
which he claims and that there has been no eject- 
ment by the landlord, the landlord ought not to 
be deprived of the whole of the rent which the 
tenant by his defence has admitted to be payable. 
A suit tor arrears of rent is a suit of a double 
nature, it is ordinarily a suit to enforce the 
charge upon the holding which is created by the 
provisions of 65, Bihar Tenancy Act: buta decree 
which has the effect of enforcing this charge can 
only be made when the plaint is framed in such a 
manver as to comply exactly with the provisions of 
8. l4d of the Act. But the suib does not necessarily 
fail because a decree cannut be made enforcing the 
charge in such a manner as to entitle the pur- 
chaser at a sale in execution to annul all incum- 
brances. ‘he suit is also a suit to enfyrce “the 
personal liability of the tenant to pay a ‘certain 
sum of money to the landlord and a decree may 
be made enforcing this labiliuity where a decree 
cannot be made enturcing the charge unders. 65 
ofthe Act. A money ueciee of this kind may 
Pioperly be given in such a case as where 
owing vo the existence of a dispute regarding the 
real area of the tenancy the landlord hasiu the des- 
cription given in the pluint omitted to mention 
certuin plots which formed part of the tenant's 
hoiding, 

Mr. D. N. Varma, for the Appellant. 

Mr. G. P. Singh, tor the Respondents. 

Judgment.—‘lhis appeai under cl. 10 
of tne Letters Patent arises out of a suit 
wuch was instituted under s. 143-A, Bibar 
Tenancy Act, for recovery of rent for the 
Fasityeais 1337 to 1340 ın respect ofa 
holding which origiuelly was contained in 
Kualiaus Nos.z26 aud Zl of the Kecord of 
Rights. ‘lhe aetendants-tenants claimed 
thal ineir Lolding includea a turther area 
of ig aces which they” said nad been 
setled with them at a total rental of 
Ks. 42-14-3. In 1923 tLe landloras insiituted 
a suit Claiming produce rent fer the areg 
contained in Khalians Nos. 222 and 92) 
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which was resisted by the defendants on the 
ground that they held nine bighas of land 
at arental of Rs. 42-14-3, that is to say 
that their holding at this rent included also 
14 acres out of plot No. 3751 which had 
been settled with them and that the whole 
had now been consolidated into one hold- 
ing. The finding in that case was that the 
tenants occupied a holding’ of nine bighas 
ata cash rental of Rs. 4214-3 and the suit 


for arrears of produce rent was dismissed, ` 


An appealto the District Judge was dis- 
missed on April 28,1925. In the present 
suit the Munsif found that the defendants- 


tenants had proved as a fact that their area’ 


and rental were as they described, apart 
from the question of whether the matter 
was made res judicata by the decision in 
the earlier suit. As the defendants admit- 
ted thatthe money which the plaintiffs 
claimed was dueon account of rent, the 


Munsif gave a decree which was to have 
the effect of a mere money decree, allowing: 


to the plaintiffs no damages or costs, On 


appeal the District Judge of Patna relying ; 


on the decision in Second Appeal No. 886 
of 1921 Kesho Prosad Singh v. Mathura 


Kuer(1) dismissed the plaintiff's suit. On. 
second appeal to the High Oourt, a Judge . 
of this Court has restored thedecree of the 


Munsif, 
The learned Advocate for the appellants- 
tenants-relying on the decision in Second 


Appeal No. 886 of 1921 Kesho Prosad Singh- 


v. Mathura Kuer (1) argues that- in the 
circumstances the whole claim of the land- 
lords..should have been dismissed. He 
suggests that in the later decision in 
Rambeas Tewari v. Akhauri Raj Mohan 
Sahay (2) the rule which was: laid down 
in Second Appeal: No. 886 of 1921 Kesho 
Prosad Singh v.Mathura.Kuer (1) vught to 


have been applied, because that decision: 


had not atany time been overruled by 
the decision of a larger Bench. .The 


the view-recently taken by Wort, J:- 
Second Appeal No. 
Chandar Mahton v. Ram Gulam ` Mahton 
(3) but it'would appear on the face of it 


in 


that the facts of that case’ did not in any ` 


way resemble the facts of the ‘present 
case. It is necessary to speak with .somé 
reserve regarding the decision in Second 
Appeal. No. 996 of 1935 . Ram Chandar 


WAT R.1922 Pat. 608; 69 Ind, Cas 704; (1992) 
t. z 


2) 13 P L T 392; 139 Ind. Cas. 535; AI R 1932 2 


304; Ind, Rul. (1932) Pat. 243. 
JALER 1938 Pat. 305; 177 Ind;. Oas. 5295 - 
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Mahton v. Ram Gulam Mahton (3) because 
weunoderstand that that decision is under 


appeal but in that case it appears from 
the facts found that the plaintiffs had 
instituted.a separate suit for one-third of 
an undivided holding, reserving the right 
to institute aseparate suit forthe remain- 
ing two-thirds. ` : 
In the present suit we are bound by the- 
findings of fact of the trial Court which 
were affirmed on appeal. 


gests that the decision in the former suit 


ought not to have been hëld to operate as: 


res judicata but the matter was directly 
and substantially in issue between the par- 
ties in the former suit and actually formed 
the basis of the decision in that suit, so 
that no argument can be based on the 
ground that the matter was not res judicata 
before the institution of the present suit. 
Apart from that question, the learned 
Munsif found onthe evidence before him 
that the plaintiffs’ holding was a holding 
of nine bighas. The provisions of s. 148-B, 
Bihar Tenancy Act require that the plaint 


The learned ' 
Advocate for the plaintiff-respondents sug- 


shall contain a statement of the situation, ` 


designation, extent and boundaries of 
the land held by the tenant. Unders. 56 
of the Aci, the tenant who makes a pay- 
mentis entilled toa receipt giving the 
particulars contained in Sch. II of the Act. 
andit may certainly be said that a tenant 
cannot properly be expected to confess 
judgment or to satisfy the claim for rent 


contained inthe plaint unless the plaint ` 


should bein such a form that 


on his - 


-satisfaction of the claim for rent he would - 


‘obtain a quittance-of the nature described - 
-in s. 56; that is to say 


that the 
“must: correctly specify the area 
the tenant. 


Plaint 


held by. 
The tenant is, therefore, entitl- - 


+ 


ed and obliged, when faced with a plaint - 


. which describes incorrectly the area of his 


holding, to raise the issue of what is the 
learned Advocate. points out that this was .. 


correct area, and when that. question is 
“brought into issue and decided in the 
tenant’s favour, it is clear that-the tenant 
is entitled . to costs on account. of this cone 
‘test which has been forced ‘upon him 
Further, as the learned Munsif has-pointed 


kan 26 


out inthe present case, the fact that the : 


landlords have been manifestly unwilling 


to give a- quittance -in the manner pres- - 
eribed by s. 56 ofthe Act may be held to 


-disentitle the landlord. to any claim for 

damages or interest on account of -the rent 

- withheld. . 
The ‘question: - remains 


is entitled to any decree on 


omy 


öt. whether the 
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account of the money which the tenant 
admits to be due tohim. If the finding 
should be that the tenant has been 
ejected by the landlord from a portion of 
his holding, the tenant would be entitled to 
suspension of rent until the whole of his 
holding should be restored to him; but 
where the finding is that the tenant is in 
possession of the area whichhe claims 
and that there has been no ejectment by 
the landlord, ought the landlord to be 
deprived of the whole of the rent which the 
tenant by his defence has admitted to 
be payable. In our judgment he should 
not. A suit for arrears of rent isa suit of 
a.double -nature. It is ordinarily a suit 
toenforce the charge upon the holding 
which is created by the provisions of s. 65, 
Bihar Tenancy Act; buta decree which 
has the effect of enforcing this charge 
can only be made when the plaint is 
framed insucha manner as to comply 
exactly with the provisions ofs. 143 of the 
Act. But the suit does not necessarily 
fail because a decree cannot be made 
enforcing the charge in such a manner 
astoentitle the purchaser at a sale in 
execution to annul all incumbrances. The 
suit is also a suit toenfore the personal 
liability of the tenant to pay a certain 
sum of money to the landlord and adecree 
may be made enforcing this liability where 
a decree cannot be made enforcing the. 
charge under s. 65 of the Act. A money 
decree of this kind may properly be given 
in such a case as this, where owing to the 
existence of a dispute regarding the real 
area of the tenancy the landlord has in the 
description given in the plaint omitted to 
mention certain plots which formed part 
of the tenant's holding. The landlord must 
in such a Case pay to the tenant the costs of 
the contest which hehasforced upon him, 
and since it appears that he has not been 
willing to give a quittance in the manner 
required by law, he may be allowed no 
damages or interest onhis claim but for 
the rest, we would preferon the whole to 
accept as correct those decisions which 
permit the landlord to obtain a money 
decree for the actual arrears of rent which 
are found to be due to him. The result 
is that the decision of the Judge of this 
Court restoring the decree of the Munsif is 
confirmed, but with this modification that 
the defendants will be entitled to their 
costa in the trial Court. We make no order 
for costs in this Court. 
D. Decree modified. 
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NAGPUR HIGH COURT 
Civil Revision Application No. 296-B of 1935 
December 22, 1937 
Nryoat, J, 
SUDAMSA—PLaInTIFF—A PPLIOANT 
versus 
KISANRAO AND OTHERS— OPPOSITE PARTY— 
DEFENDANTS : 
Limitation Act (IK of 1908), s. 19—Insufficiently 
stamped promissory note —Whether can extend limita- 
tion—Whether can be treatedas agreement chargeable 
with duty under Art. 5 (9), Sch. I, Stamp Act (II of 
1899)—Promissory note—Lady executing note admitt- 
ing thatit was being executed for sum found due on 
previous note—Burden to disprove extstence of pre- 
ious promissory note. ; 

4 By P ian oE a. 35, Stamp Act, an improperly 
stamped promissory note is inadmissible in evidence 
as acknowledgment of debt under Art. 1 of the Stamp 
‘Act. But s. 35 cannot preclude the admission of that 
document to prove the mere fact that the debtor 
made an admission of liability to pay apart from any 
intention of supplying evidence of such debt. 
Section 35 would come into play only ifthe document 
were used ascontaining within itself any matter 
which would extend the creditor's right to recover 
the money, but if the creditor derives his right not 
from the document itself as it would beif it were 
treated as an acknowledgment under Art. 1 of the 
Stamp Act but from the Limitation Aot in consequence 
of the admission of liability simpliciter contained 
in that document, then, s. 35 has no applicability, A 
document which is relevant for the purpose of the 
application of s. 19 of the Limitation Act need not be 
an instrument within the meaning of the definition of 
the term ins. 2 (14) of the Stamp Act. Consequently the 
document is admissible to prove the fact of admission 
made by the debtor of his existing liability. Section 19 
of the Limitation Act, therefore, comes to the sid in 
extending the period of limitation. Surjimall Murli- 
dhar Ghandick v. Ananta Lal Damani (2),'relied 


Obiter.—An insufficiently stamped promissory note 
is capable of being treated as an agreement charge- 
able with daty under Art. 5(c)of Sch. I tothe 
Stamp Act. On that view the document becomes 
admissible on payment of requisite duty and penalty. 
Prahlad Prasad v. Bhagwan Das (3) and Ram 
Prasad v. Mahant Sheo Bakhsh G), relied on. ‘ 

Where the executrix of a promissory note admits 
therein that she was executing it for a sum remain- 
ing dueon a previous note executed by her, the 
creditor need not produce evidence regarding the 
previous transactions. Having regard to her ad- 
mission the burden shifts on her or on her representa- 
tives-in-interest to disprove the existence of the pre- 
vious pronuissory note. A 

0. r R. App. of the judgment and deoree 
of the Court of the Small Oauses, 
Amraoti, dated August 9, 1935 in S. C, Suit 


No. 22 of 1935. 
Mr. J. R. Mudholker, for the Applicant. 
Mr. R. G. Raw, for the Non-Applicants. 


Order.—This is a plaintiff's application 
in revision against the judgment of the 
Small Cause Court in Small Cause Suit No. 
22 of 1935 decided on September 8, 1935, 
whereby the plaintiff's suit was dismissed. 
The facts are a8 follows. The plaintif 
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owned a Malguzari village in the Gwalior 
State which he sold to Musammat Housabai 
on July 4, 1927 for Rs. 9,500. He received 
Rs. 3,000 in cash and for the balance of 


Res: 6,500 he got a promissory note executed > 


in-his favour by Musammat Housabai, who 
also agreed to pay interest at 12 annas per 
cent.. per mensem. On March 18, 1930, a 


sim of Rs. 822 was found due by Musammat: 


Housabai and she executed a fresh pro 
missory note on that date agréeing to pay 
interest at 12 annas per cent. per ménsem 
as before. She re-paid Rs. 218 on March 
18,: 1931, leaving a balance of Rs. 604. 
The suit is filed to recover this balance with 
interest amounting in all to Rs. 910 against 
Musammat Housabai’s legal representatives. 
The suit proceeded ex parte against the 
defendants, except defendant No. 5 who 
was discharged. The suit was ultimately 
dismissed as already stated above. 

According to'the lower Oourt’s finding 
the: plaintiff failed to prove either the 
“original -transaction or the promissory 
note of July 4, 1927, and hold that the 
promissory note dated . March 18, 1930, 
being unstamped was not admissible in 
evidence, and further held that.even on the 
supposition that the original transaction as 
well as the promissory note of March 18, 
1930 were found to be proved the suit was 
barred by limitation. 

It appearsto me that it was unnecessary 
for the, plaintiff to-- produce evidence 


regarding the original trangaction ás the | 


Promissory note dated July 4, 1927,-was ad- 


mitted by Musammat Housabai in that of . 
March 18, 1930, There she clearly. says. 


that in making account of the promissory 
note dated July 4, 1927, Rs. 822-were found 
due. In view of this admission the burden 
would shift on to the shoulders oof the 
defendants to disprove the existence of the 
Promissory note dated July 4, 1927. They 
failed to give any such evidence. It 
must, therefore, be presumed that Musam- 
mat Housabai had executed the promissory 
note dated July 4; 1927. 

.The’ next 
Since the promissory 


was within time. 


note of 1927, Musammat Housabai executed , 


another- promissory note dated March 
18, 1930, and sent a letter dated January 
10, 1932, to the plaintiff wherein she 
acknowledged the existence of the debt 
due by her. Inthe last-mentioned leiter 
she clearly gays that ste would pay the 
entire amount together with interest, 
although she at the same time requested 


SupaMaa V. KIsANRAO (NAG.). 


„ter contained ia that 
[ question is whether this suit . 
which came to be filed on January 10, 1934, | 


-I R 1924 Mad. 352. . 
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for.a fresh loan of Rs. 5,000, but that 
doesnot affect the very clear admission 
made by her as to her liability. The only 
question is whether the promissory note of 
March 18, 1930, which bears only a stamp 


of one anna instead of two annasas it 
ought to have borne can serve as an 
acknowledgment under Art. 1 of the 


Stamp Act. It is indisputable that the 
document cannot take effect as a pro- 
missory note but the question is whether 
it is admissible as an acknowledgment of 
debt under Art.l of the Stamp Act. 
Reliance is placed on Udaram Magniram 
v. Laxman Marwari (1) in support of the 
Contention that it can be so admitted 
but it appears to me that in view of the 
specific. terms of s. 35 which forbids any 
instrument chargeable with a duty of one 
anna from being admitted in evidence 
for any purpose as an instrument. “Instru- 
ment” as defined ins. 2. (14) of the Stamp 
Act includes every document by which 
any right or liability is or purports to be 
limited, transferred, extended, extinguished 
or recorded. Ifthis document is intended 
to be used for the purpose of extending 
the right to recover the debt, its admission 
in evidence is prohibited bys. 35 of the 
Stamp Act. It cannot, therefore, be admitt- 
edas an acknowledgment of debt under 
Art. 1 ofthe Stamp Act, but it appears 
tome that s. 35 cannot preclude the 
admission of that document to prove the 
mere fact that the debtor made an admis- 
sion of ‘liability to pay apart from any 
intention of supplying evidence of such, 
debt. Section 35 would come into play 
only if the document were used as contain- 
ing within itselfany matter which would 
extend the creditor's right to recover the 
money, but if the creditor derives his 
right not from the documentitself as it 
would .be if it were treated as an acknow- 
ledgménit under Art.1 of the Stamp Act 
but from the Limitation Act in conse- . 
quence of the admission of liability simplici- 
document, then, in 
my opinion, 8. 35 has no applicability. A 
document which is relevant for the 
purpose of the application of s.19 of the 
Indian‘ Limitation Act néed not be an 
instrument within the meaning of the 
definition of the term in s. 2. (14) of the 
Stamp Act.. In Surjimall Murlidhar Chan- 
diċk v. Ananta Lal Dimani (2) it was 
Pra IR 1927 Nag. 241; 104 Ind. Oas. 470; 10N L 
š i 


(2) 46 M 948; 74 Ind. Oas. 1029; A I R1924 Mad. 
359; 45 M -L J: 399; 18 L W -485; (1923) M W N 743; A- 
5 $ : b re 
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held that adocument is not an acknow- 
ledgment with the terms of Art. 1, Sch. I of 
the Stamp Act unless itisgiven with the 
dominant intent to supply evidence of the 
debt. In the absence of any such evidence 
the document though unstamped was 
admitted in evidence. I respectfully 
concur with this view and hold that the 
document dated March 18, 1930, is admis- 
sible only so far as the proving of the 
fact of the admission made by Musammat 
Housabai of her then existing liability. 
Section 19 of the Indian Limitation Act, 
therefore, comes to the aid of the plaintiff 
in extending the period of limita- 
tion. 

Now since the liability arose under the 
promissory note of July 4, 1927, and that 

` was kept alive by the acknowledgment 
of the debt contained in the document 
dated March 18, 1930, and that dated Janu- 
ary 10, 1932, the plaintiff's claim must be 
held to be within time. 

There is also this consideration that the 
so-called promissory note dated March 18, 
1930, is capable of being treated as an 
agreement chargeable with duty under 
Art. 5 (c)ofSch.I tothe Stamp Act, as 
was heldin Prahland Prasad v. Bhagwan 
Das (3) and Ram Prasad v, Mahant Sheo 
Bakhsh (4). On that view the document 
dated March 18, 1930, becomes admissible 
on payment of requisite duty and penalty. 
It is, however, unnecessary to go into this 
aspect of the case as in my view the 
document even though unstamped is 
admissible so as to permit the plaintiff to 
invoke s. 19 of the Indian Limitation Act 
in his favour. 

The result is that the application succeeds 
andthe suit is decreed with costs in both 
Courts. Pleader's fees Rs. 30. 

D. Application allowed. 


(8) 49 A 496; 160 Ind. Cas. 593; A I R 1927 All. 677; 
5A L J 403 


2 : 
(4) 54 A 761; 142 Ind. Cas, 688; AIR 1933 All. 179; 
Ind, Rul. (1933) All. 136. , : 


LAHORE HIGH COURT 
Second Civil Appeal No, 834 of 1937 
December 16, 1937 
TEK OHAND, J. 

Musammat CHAWLI AND ANOTHgR— 

DgrENDANT—APPELLANTS 


versus 
KIDAR NATH—PLantire— 
Civil Proced pon eb 
ivil Procedure Code (Act V of 1908), O. XLIII 
rr, 1, 9,0, XLI, r. 1—Consolidated pl record- 
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ing compromise and granting decree thereon—Appeal 
—Copy of order filed—Prayer that order recording 
compromise and granting decree, be set aside and 
case remanded—Appeal held one under O. XLIII, | 
r. 1(m)—Copy of order held satisfied O. XLI,r. 1 
read with O. XLIII, r. 2. 

An appeal from the consolidated order recording 
a compromise and granting a decree in terms 
thereof was filed with a copy of such order, The 
appeal contained a prayer that the orderrecording 
the compromise andthe decree be set aside and the 
case be remanded for trial on merits: 

Held, that the appeal was one under O., XLIII, 
r. 1 (m), Civil Procedure Code, and the further 
prayer for setting aside the decree was merely con- 
sequential : 

Held, also that the copy of the consolidated 
order satisfied the requirements of O, XLI, r. 1, read 
with O. XLIII, r. 2. 


8.0. A. from the decree of the District 
Judge, Delhi, dated March 3, 1937. 
Mr. Bishan Narain, for the Appellants. 
4 Mr. Shamair Chand, for the Respon- 
ent. 


Judgment.—This is an appeal from the 
judgment and decree of the District Judge, 
Delhi, dismissing the defendants-appel- 
lants’ appeal to his Court, on the ground 
that it was incompetent in the form in 
which it had been brought. The decision 
is based on entirely untenable grounds 
and cannot be sustained. The trial Judge 
had recorded a compromise between the 
parties and had passed a decree in accord- 
ance therewith. In appeal the prayer was 
clearly stated to be that 

“the order recording the alleged compromise and the 


decree based thereon be set aside and the case 
remanded for trial on the merits.” 


The provision of law, under which the 
appeal was preferred, was not stated but hav- 
ing regard to the “claim in appeal” as stated 
above, there can be no doubt that the appeal 
was one under O. XLIILr. 1 (mi, which 
allows ‘an appeal from on order under r. 3 
of O. XXIII, recording or refusing to record 
a compromise. The further prayer, that the 
decree passed in terms of the compromise 
be set aside, was merely consequential. ; 

The principal reason given by the 
learned Judge for holding that the appeal, 
if it was from the order recording the 
compramise, was incompetent is that no 
copy of that order had been attached to 
the memorandum of appeal. This observa- 
tion appears to have been made on a 
misapprehension. It is clear from the 
trial Court's order that there was only one 
consolidated order passed by it recording 
the compromise and granting the plaintiff 
adecree in terms thereof. A copy of this 
order had actually been filed by the appel- 
lants with the memorandum of Appeal, anu 
the appeal, and the requirements of O. XL 
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r. 1, read. with O. XLII, r. 2, had been 
fully complied with. The second reason 
for holding the appeal to be incompetent 
is that a court-fee of Rs. 10 had been paid on 
it, instead of aa court-fee of Re. 1. This, 
however, appears to have been done by the 
appellants ex majore ‘cautella. As already 
stated, the order of October 14, was 
a composite order, recording the com- 
promise and passing a decree in its terms, 
and it seems that the appellants, in order 
to avoid all possible objection, had paid 
court-fee in excess of what was legally 
- necessary. Obviously, this excess payment 
could not be made a ground for dis- 
missal of the appeal, Mr. Shamair Chand, 
the learned Counsel for the respon- 
dent, frankly conceeded that he could not 
` , support the decision of the learned Judge 
on the grounds on which it is based. I 
hold that the appeal before the learned 
District Judge had been properly instituted 
and it should have been decided on the 
merits. 

- On this finding two courses were open to 
me—either to remand the case to the learned 
District Judge for decision of the only point 
arising in the appeal, whether a lawful com- 
promise had been arrived at, or to transfer 
the appeal to this Court and decide the ques- 
tion myself. I consider that it would shorten 
the proceedings and tend to a speedy disposal 
of the case, if I adopted the latter course. 
Accordingly I have heard both Counsel on 
the merits and have examined the record. I 
have no doubt that it is not possible to 
hold that alawful compromise had been 
arrived at freely between the parties on 
October 14, 1937. The defendant Khacreru 
Mal is no doubt recorded as kaving agreed 
to the compromise, but he forthwith resiled 
from it and declined to sign the statement 
which he was. recorded to have made. It 
seems quite clear that an effort was made 
to make him consent to the proposed com- 
promise, but he does not appear to have 
been agreeable. Obviously, it is not possible 
to bind him to the alleged compromise in 
these circumstances. I accept the appeal, 
set aside the judgment of the Courts below 
and remit the case, through the District 
Judge, to the Court of first instance for 
trial of the suit on merits., As the Sub- 
ordinate Judge, who decided the case is 
no longer in Delhi, the learned District 
Judge will assign the case to another Sub- 
ordinate Judge of competent jurisdiction, 
Court-fee on this appeal shall be refunded; 
other costsshall be costs in the cause. 

| 4 Appeal.accepted. 
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MADRAS HIGH COURT 

Second Civil Appeal No. 1030 of 1937 

January 18, 1938 
PANDRANG Row, J. 
In re MUTHAMMAT, AND ANOTHRR— 
p APPELLANTS 

Mortgage — Marshalling — Doctrine, applicability 
—Only one item liable to be sold—Doctrine, if 
applies—Right to contribution, if lost—Transfer of 
Property Act (IV of 1882), s. 81—Property subject 
to two mortgages—Right of first mortgagee to release 
any part of security, if lost or made subject to 
right of marshalling. 

Marshalling implies the existence of two sets of 
properties, one of which is subject to both the 
mortgeges and the other is subject only to the 
earlier mortgage. Where at the time when the 
doctrine is sought to be invoked, there are no two 
items of properties liable to be sold but only one 
item, the mortgagee having released the other, the 
doctrine has no application. However, the right to 
contribution of the person claiming marshalling is 
not lost and it can be worked out by a separate 
sult. 

When a property is subject to two mortgages, 
the undoubted right of the first mortgagee to re- 
lease any part of the security is not lost or is not 
made subject tothe right of marshalling given by 
5. 81, Transfer of Property Act. The words found 
in s. 8l, namely, ‘but not so as to prejudice the 
rights of the prior mortgagee’; certainly include the 
right of the mortgagee to release any portion of the 
hypotheca. Such right cannot be deemed subject to 
the right of marshalling given ins. kl which makes 
jt expressly subject to the condition that there 
should be no prejudice to the rights of the first 
mortgages. 

S. O. A. against the decree of the Sub- 
Judge, Tinneveily, in A. S. No. 43 of 1937. 

Messrs. R. S. Srinivasacharya and K. V. 
Rajagopalan, for the Appellants. 

Judgment.—This second appeal raises 
two questions, one a question, of fact and 
the other a question of law. On the ques- 
tion of fact, namely whether Ex. D. isa 
benami transaction, the finding of both the 
Courts below is to the effect that it is not 
benami and this concurrent. finding is not 
open to attack in second appeal. The 
question of law ‘which is the only one that 
has been argued before me relates to the 
doctrine of marshailing. The appellants 
are subsequent mortgagees of what may be 
described as Sch. [ properties; they 
obtained a decree on the strength of their 
mortgage and have become the purchasers 
thereof. The other property included in 
the suit mortgage, namely Sch. II property, 
is no longer subject to that mortgage 
because it was released by the mortgagee 
before the suit was instituted for a cash 
consideration of Rs. 50. The suit was 
therefore only for recovery of the balance 
amount from Sch. I property which alone, 
according to the plaintiff; is liable to be 
sold in satisfaction .of the amount claimed 
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in the suit. In these circumstances I fail 
to see how the doctrine of marshalling can 
be invoked by the appellants. Marshalling 
implies the existence of two sets of proper- 
ties, one of which is subject to both the 
mortgages and the other is subject only to 
the earlier mortgage. At the time when 
the doctrine was sought to be invoked in 
the present suit, there were no two items 
of properties liable to be sold but only one 
item, that isto say Sch. I property. It is 
impossible for the plaintiff in the present 
suit to ask for sale of Sch. II properties, 
and it follows therefore that itis not open 
to the appellants to ask that they should 
be sold before Sch. I properties are sold. 
It may be that certain observations 
found in Thanmul Sowcar v. Ramdoss 
Reddiar (1) are nct tenable in view of the 
omission of the words ‘as against the seller’ 
which appear in the olds. 56 as suggested 
in Mulla’s Commentary at p. 445 of the 
1933 Edition. This, however, does not 
affect the present question. In this case, 
the question is not whether the plaintiff's, 
that is the first mortgagee’s rights are 
going to be prejudiced by the applica- 
tion of the doctrine of marshalling, but 
whether the doctrine of marshalling can 
be invoked when there are no properties 
to be marshalled, the only properties liable 
to be sold being subject to both the mort- 
gages. This pointis, in my opinion, suffi- 
cient to dispose of this second appeal. As 
observed by the lower Appellate Court 
this does not mean that the appellants’ 
right to contribution is negatived. That 
right, as observed by the lower Appellate 
Court, has to be worked out in a separate 
suit as between the appellants and res- 
pondents Nos, 2 and 3. Sofar as marshal- 
ling is concerned in the present suit, there 
can be none for the reason given by me, 
It is impossible to accept the contention 
that the undoubted right of the first mort- 
gagee to release any part of the security is 
lost or is made subject to the right of 
marshalling given by s. 81, Transfer of 
Property Act. In the lower Appellate Court 
the appellants’ Advocate did not controvert 
this position namely that the mortgagee 
could release any part of the hypotheca 
and throw the whole burden upon the re- 
maining portion of the hypotheca. The 
words found in s. 81 of the Transfer of 
Property Act, namely ‘but not so as to pre- 
judice the rights of the prior mortgagee’ 
certainly include the right of the mortgagee 


(1) 51 M648; 110 Ind. Oas. 54; A I R 1928 Mad. 
500; 55 M L J358; 28 L W 306. 
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to release any portion of the hypotheca. 
Such right cannot be deemed subject to the 
right of marshalling given in s. 81 which 
makes it expressly subject to the condition 
that there should be no prejudice to the 
rights of the first mortgagee. I am there- 
fore of opinion that there is no substance 
in the contention on the question of law 
raised in this second appeal. The second 
appeal is, therefore, dismissed. 
N-D, Appeal dismissed. 
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PATNA HIGH COURT 

Appeal from Appellate Decree No. 178 

of 1936 
August 3, 1938 f 
Wort, Ag. O. J. AND Manowar LALL, J. 
SULEIMAN TIGG AND OTABRS—PLAINTIFFS ` 
— APPELLANTS 
versus 
CYRIL TIGG AND OTABRS—DEFENDANTS 
— RESPONDENTS 

Evidence Act (I of 1872), s 91—Partition deed 
inadmissible as unregistered—Admisstbility of other 
evidence to prove partition—Record of Rights— 
Value of, in proof of separation. 

Where in a suit for partition a deed evidencing 
partition between the parties is inadmissible owing 
to its non-registration, other evidence is admis- 
sible to prove the factum of separation in order to 
defeat the plaintiff's claim. It is for that purpose 
and that purpose alone that the evidence in the 


case must be adduced by the defendant. Varatha 


Pillai v. Jeevarathnammal (2), relied on. 

The value ofthe Recordof Rights as evidence in 
proof of severance or separation is slight. Nageshar 
Bakhsh Singh v. Ganesha (3), relied on. 

Appeal from a decision of the Judicial 
Commissioner of Chota Nagpur, dated 
December 23, 1935, reversing that of the 
Special Subordinate Judge at Ranchi, 
dated July 26, 1935. 

Mr. R. S. Chattarji for Mr. L. K. Chou- 
dhury, for the Appellants. 

Messrs. Banarji and , G. N, 
Mukharji, for the Respondents, 


Wort, Ag. C. J.—This appeal arises out 
of an action for partition. The plaintiff is 
the appellant. The defence set up by the 
defendant was that there had been a 
partition of the properties. The question 
arose whether a certain deed which was 
unregistered could be taken in evidence 
in support of the defendant's case. The 
learned Judge in the Court below ignoring 
the document has relied upon other evi-. 
dence including the Record of Rights in 
support of the defendant's case. : 

Mr. Chattarji appearing on behalf of 
the plaintiff-appellant relies upon s. $1 of 
the -Evidence Act which is as follows: 
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“When the terms of a contract, orof a grant, oF 
of any other disposition of property, have been 
reduced to the form of a document.........no evidence 
shall be given in proof of the terms of such contract, 
grant or other disposition of property, or of such 
matter except the document itself, or secondary 
evidence.........” 

I have left out from my statement the 
words in the section which are not relevant 
to the point. It is obvious that the docu- 
ment not being registered was inadmissi- 
ble, butin my opinion the argument of 
Mr. Chattarji that other evidence is not 
admissible is an argument which cannot 
be sustained. Amongst other cases the 
learned Advocate relied upon the case of 
Bhukhan Mian v. Radhika Kumari Debi 
(1) a judgment of my learned brother and 
myself in which we considered the effect 
of an unregistered mortgage-deed in an 
action for redemption and pointed out 
that the document being inadmissible, it 
was impossible to look at the document 
for any collateral purpose as such a pur- 
pose would be insufficient for the plaintiff's 
case that he had to prove the terms of 
the mortgage deed before he could estab- 
lish his rigkt of action. That case has no 
bearing upon the present case. The de- 
fendant here was not attempting to prove 
the terms of the contract within the mean- 
ing of s. 91 of the Evidence Act; he was 
merely trying to prove the factum of 
separation in order to defeat the plaintiff's 
action. What the terms of the separation or 
the division of the properties were was 
not a matter which was material for the 
purpose of the defendant's case, and it 
was not a matter with which up to that 
stage the Court had any concern. I think 
the question is disposed of by the decision 
of their Lordships of the Judicial Com- 
mittee of the Privy Council in the case of 
Varatha Pillai v. Jeerarathnammal (2), 
the relevant observations oftheir Lordships 
being at p. 292*. Petitions were there 
sought to be putin evidence for the pur- 
pose of proving the gift, or perhaps to 
State it more accurately, for the purpose 
of resisting the plaintiff's claim and show- 
ing the nature of possession of the de- 
fendant. Their Lordships of the Judicial 
Committee in discussing s. 91 make these 


observations. 
“It should be added that, although the petitions 


(1) 19 P L T 489; 176 Ind, Cas. 35; 4 B R667; 11 
R P 37; AIR 1938 Pat. 479. 

(2) 46 IA 285; 53 Ind. Cas. $01; (1919) MW N 
724; 10 L W 679; 24 OW N 346; 38 ML J 313; 18 
A L J774; 43 M 244; 2UP L R(P CO) 61; 22 Bom. 
L R444 (PO) « 


*Page of 46 I. A—[Edj ae 
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of 1895 and the change of names made in the 
register in consequence of those petitions are not 
admissible to provea gift, they may nevertheless be 
referred to as explaining the nature and character 
of the possession thenceforth held by Duraisani.” 

It is needless to state that if the docu- 
ment itself was inadmissible to prove the 
possession, other evidence would be in- 
admissible to establish the fact in this 
case that there were circumstances which 
defeated the plaintiff's action, the circum- 
stances being that there had bsen already 
a partition. It is for that purpose and 
that purpose alone that the evidence in the 
case must be adduced by the defendant. 

Mr. Chattarji’s further argument is that 
the learned Judge relied entirely upon 
We cannot suppose 
that to be the fact. Although the judg- 
ment of the learned Judge very largely 
relates to that matter, thera was other 
evidence in the case which is not disputed 
and in the circumstances cannot be dis- 
puted. Therefore in second appeal that 
point is not open to the appellants. The 
authority of the Privy Oouncil on the 
question of the value of the Record of 
Rights in proof of severance or separation 
is in the case of Nageshar Bakhsh Singh 
v. Ganesha (3) in which their Lordships 
pointed out that it is slight evidence, a 
more recent decision on the point is in 
the case of Anurago Koer v. Darshan Raut 
(4). We were not concerned with the 
weight of the evidence in second appeal, 
we are concerned only with the question 
whether there was evidence. In the cir- 
cumstances, it cannot be argued that there 
is noevidence, and therefore the matter 
is concluded. 

In my judgment the appeal fails and 
must be dismissed with costs. 

Manohar Lall, J.—I agree. 

8. Appeal dismissed. 
(3) 471 A 57; 56 Ind. Oas. 308; 7 O Ld 48; 2U 


PLR O 37; 33M LJ 521; 23 OO1 BAL 
J 532; 22 Bom, L R 596; 23 M L T 5; 42 A 368; 13 
L W 622 (P 0). 

(4) 19 P L T 131; 172 Ind. Oas. 977; 1938 OLR 
87; 1938 AL R 121; 10R P O 191; 198330 W N 
201; (1933) ALJ 174; Al R 1938 P O 65;47L W 
225; 4 B R302; 40 P L R 179; (1938) MW N 527; 
40 Bom. L R 758 (P O}. 
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NAGPUR HIGH COURT 
Miscellaneous Civil Appeal No. 68 of 1934 
October 8, 1937 
Sronz, O. J. AND PURANIK, J. 

J. COOK AND 0THERS— APPELLANTS 


versus ? 
Me. G. H COOK AND OTHERS — 
RESPONDENTS 


Jurisdiction — Objection to — Valuation of suit, 
objection to—Duty of Court —Objection based on over- 
valuation or under-valuation, when and howto be 
raised —Partition—Suit for— Value for purposes of 
jurisdiction—Value of share claimed, or value of 
entire property. 

Objections regarding jurisdiction based on over- 
valuation or under-valuation have to be raised atthe 
earliest possible opportunity, and in all cases where 
issues are settled at or before such settlement as laid 


down in s. 21 of the Civil Procedure Code. In a case ` 


where there has been a deliberate over-valuation or 
deliberate under-valuation with a view to give juris- 
diction to a particular Court, that matter has to be 
investigated into if an objection is raised at the 
earliest possible opportunity. The objections regard- 
ing valuation are, in many cases, such as are difficult 
to decide as value of s particular property is after 
all a matter of opinion and may vary. Where the 
objection raised is of a nature which would show 
that the valuation put by the plaintiff is not grossly 
wrong but prima facie bona fide, it is not 
necessary for & Court to enter upon an elaborate 
enquiry regarding the valuation. If the over- 
valuation or under-valuation appears on the face of 
the plaint patent, it isthe duty of the Oourt to return 
it to the plaintiff to present it to the proper Court 
under O, VII, r 10, but if it is not patent on the face 
of the plaint but objection is taken by the defendant 
that the property is over-valued or under-valued, the 
Court may require the plaintiff to show that the suit 
has been over-valued if there are prima facie grounds 
for showing that the suit is not properly valued but 
not otherwise. Koti Pujari v. Manjaya (1), referred 
to. : 

Ordinarily a Court should not encourage frivolous 
objections on the part of the defendants’ valuation if 
they are raised only with a view to protract litiga- 
tion. 

The value ofthe share and not the value of the 
entire property is the value for the purpose of juris- 
. diction ofa suit in a suit for partition where the 
plaintiff claims partition and separate possession of 
his share. Jafar Hussain v. Abdul Kadir (4), 
Dagdu v. Totaram (5), Velu Goundan v. Kumaravelu 
Goundan (1), Harbhan Dat v. Ladli Saran (8), Ma 
Fatima v, Monia Bibi (9) and Bhaddoo v. Saddoo (10), 
relied on. Rajani Kanta v. Rajabala Dasi(2) and 
Beas Sahi v. Muhammad Qasim (3), not follow- 
ed. ` 


Mise. O. A. from an order of tlhe Court of the 
Additional Sub-Judge, First Class, Jubbul- 
pore, dated August 8, 1934, in Oivil Suit 
No. 11 of 1932, 

Mr. D. N. Choudhuri, R. B., for the Ap- 
pellants. 

Mr. K. B. Sheorey, 
No. lL. 

Respondents Nos. 2 and 3—Ex parte. 


for the Respondent 


Order.—This is an appeal against an 
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order returning the plaint for representa- 
tion to the proper Court. 

Plaintiffs sue the defendants for parti- 
tion and separate possession of the pro» 
perties in suit in which plaintiffs claim 
17-30th share after deducting 33 per cent. 
which is nct thesubject-matter of this suit. 
Plaintifis valued the claim at Rs. 5,100, the 
same being the value of plaintiffs’ 
share. The defendants raised an objection 
that the claim was over-valued and that 
the proper valueof the plaintiffs’ share 
would be Rs. 2,657-10-8 and this should 
determine the jurisdiction of the Court. 
The defendants contended that on proper. 
valaation of the claim, the suit was triable 
by the Subordinate Judge, Second Olass,: 
at Katni, and not by the Subordinate Judge,. 
First Class, Jubbulpore, in whose Court 
the suit was instituted. ; 

The property which is the subject-matter. 
of dispute consists of two factories known 
as Murwara Factory and Barg wan Factory 
including the landsin which the factories. 
stand, buildings and machinery. 

The trial Court came to the conclusion 
that the value of the plaintiffs’ share in 
these properties is Rs, 2,839 and that 
toe Claim wastriable by the Subordinate: 
Judge, Second Class, Katni, and returned 
the plaintfor presentation to the proper 
Court by its order dated August 8, 1934. 
The plaintiffs feeling themselves aggriev- 
ed by the decision have filed this appeal. 

Counsel for the appellants have raised 
two contentions before us: 

(l) that in a suit for partition and sepa- 
rate possession of joint property, the value 
of the entire property and not the value: 
of the share to be partitioned determines 
the jurisdiction and this valus is admit-. 
tedly more than Rs. 7,000, the claim was 


triable by the Sub-Judge, First Class, 
Jubbulpore, and the order returning it 
is wrong. 


(2) the trial Court was wrong in exclud- 
ing from consideration the fact that the 
lands are quarry lands and they should 
have been valued as such and that the 
decision of the Court below valuing the 
lands at Rs. 15 per acre is wrong. They 
ought to have been valued at Rs, 100 per. 
acre atthe least and so valued the claim: 
will be withim the jurisdiction of the Court 
where it was laid. 

Before dealing with the contentions raised _ 
before us, we wish to point out that objec- 
tions regarding jurisdiction based on over- 
valuation or under-valuation have to be- 
raised at the earliest possible ‘opportunity, 
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aud in all cases where issues dre settled 
at or before such settlement as laid down 
in s.2lofthe Civil Procedure Code. Sec- 
tion 15 of the Civil Procedure Code, lays 
down that every suit shall be instituted in 
the Court of the lowest grade competent 
to try it. In a case where there has been 
a deliberate over-valuation or deliberate 
under valuation with a view to give 
jurisdiction to a particular Oourt, that 
matter has to be investigated into if an 
objection is raised atthe earliest possible 
opportunity. The objections regarding 
valuation are, in many cases, such as are 
difficult to decide as value of a particular 
property is after all a matter of opinion and 
may vary, where the objection raised is of 
a nature which would show that the 
valuation put by the plaintiff is not grossly 
` wrong but prima facie bona fide, it does 
not appear neceseary for a Court to enter 
upon an elaborate enquiry regarding the 
valuation. Ifthe over-valuation or under- 
valuation appears on the face of the plaint 
patent, it is the duty of the Court to return 
itto the plaintiff to present it to the 
proper Court under O. VIL r. 10, but if 
it isnot patent onthe face of the plaint 
but objection is taken by the defend- 
ant that the property is over-valued or 
under-valued, the Court may require the 
plaintiff to show that the suit has been over- 
valued if there are prima facie grounds for 
showing that the suit is not properly valued 
but not otherwise: Koti Pujari v. Manjaya 

In the case before us though the objec- 
tion regarding over-valuation was not 
taken by the defendants at the earliest 
possible opportunity before issues were 
framed, the Court below has allowed the 
objection to be raised and has enquired 
into it and has come to a decision that 
there hag been an over-valuation. Sucha 
course was not really permissible but we 
are satisfied in this particular case that 
the Court was justified in entertaining the 
objection atalaterstage as there was an 
omission on the port of the plaintiffs to 
file Ex. P-52, which at once showed thal 
the valuation as put onthe plaint of this 
suit was deliberately exaggerated with a 
view to bring the case in the Oourt of 
the First Class Sub Judge a? Jubbulpore. 
The Court also thought it necessary to 
enquire int the question as the plaintifis 
did not object to its being raised in proper 
time. : 

Turning tg the contentions raised by the 

(1) 21 M 271, 
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appellanis before us the contention that the 
value of the entire property in dispute and 
not the value of the plaintiffs’ share in it 
which they wish to claim bya partition 
as the criterion is based on Rajani Kanta 
v. Rajabala *Dasi (2) and Ranjit Sahi v. 
Muhammad Qasim (3}. No doubt in the 
two cases to whtch our attention was in- 
vited, the view has been taken that the 
value of the entire property determines 
the value for the purpose of jurisdiction, but 
the view that has been taken in the Judi- 
cial Commissicner's Court as early as 1902 
isto be found in Jafar Hussain v. Abdul 
Kadir (4) where it was laid down that the 
value of the share and not the value of 
the entire prope:ty is the value for the 
purpose of jurisdiction of a suit ina guit 
for partition where the plaintiff claims par- 
tition and separate possession of his share. 
This is also the view that has been taken 
by all other High Courts in India: See 
Wajih-ud-din v. Waliullah (5), Dagdu v. 
Totaram (6), Velu Goundan v. Kumara. 
velu Goundan (7), Harbhan Dut v. Ladli 
Saran (8), Ma Fatima v. Monia Bibi (9) 
and Bhaddoo v, Saddoo (10). The pre- 
ponderance of authority is, therefore, in 
support of the view that the value of the 
share which the plaintiffs claim is the value 
for the purpose of jurisdiction, and the 
Judicial Commissioner's Court in Nagpur 
has takenthat view. In this particular case 
the plaintiffs themselves in all probability 
following the decisions of the Judicial Com- 
missioner’s Court in these Provinces valued 
the claim in theOourt below according to 
the value of the share which the plaintiffs 
claim and not the value of the entire pro- 
perty as now contended before us for the 
first time. We see no reason to differ trom 
the view taken in the Judicial Commis- 
sioner's Court and, overrule the first objec- 
tion. 

The next contention raised by the appel- 
lants is regarding the value of the land 
in which the plaintiffs claim share. It is 
contended that ihe Jands on a part of 


(2) 52 O 121; 85 Ind, Cas. 870; A I R 192 . 320; 
Own A 5 Oal. 320; 


(3) 2 Pat. 432; 72 Ind. Oas. 916; A I 
342; 4 P LT 257. PRETEN 
(150P LR 8L 
9) 24 A 381; A W N 1902, 88. 
(6) 33 B 658; 4 Ind. Oas. 243; 11 Bom. L R 
2) 20 = ni k M L J 30. ° R 
(8) A I R 1933 Oudh 547;146 Ind. Cas. 582: 9 
219; 10 OW N 1196; 6 R O 147; I7 RD Olga 
(9) A IR 1929 Rang. 211 at p 212; 118 Ind, Cas, 122; 
7 R164; Ind. Rul. (1929) Rang. 234. , 
a 20 N L R 43: 81 Ind, Cas, 766; AIR 1924 Nag. 
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which the factories in suit stand are quarry 
lands, and as such, are very valuable; the 
estimate of the Court below, viz., Rs. 15 
per acre is very low andit is contend- 
ed that the Court below should have valued 
this land at Rs. 100 per acre at least. 
Under s. 218 of the Land Revenue Act, 
Government is the owner -of all minerals, 
mines and quarries and the lower Court 
was justified in valuing this land without 
taking into consideration the fact that it 
is quarry land. The owners of these 
lands have no right whatsoever in the 
quarries in these lands. They are entitled 
only to the surface. The lower Court has 
rightly remarked that these lands are not 
cultivating lands butsuch as do not yield 
any income whatsoever. The plaintiffs 
examined a number of witnesses to prove 
that the value of these lands is at rates 
varying from Rs. 100 per acre to Rs. 200 
or even more, but these statements were 
made by them treating the lands as quarry 
lands. The plaintiffs’ own witness P. W. 
No. 6 who was a patwari of the village 
had to admit in cross-examination that no 
one would care to purchase the lands 
without the quarries; it, therefore, neces- 
sarily follows that the value of the lands 
without the quarry is practically nil, and 
this is what the defendants contended. 
The Court below has taken on an average 
Rs. 15 per acre for such lands. We 
are of the opinion that the estimate of 
the lower Court in this respect is not 
incorrect. The values of the other items 
of the property were not disputed before 
as. We, therefore, uphold the finding of 
the Court below regarding the value of the 
properties in dispute as found by it. 
Apart from the valuation arrived at by the 
Court below on the evidence on record, 
we have on record an admission by the 
plaintiffs as contained in Ex. P-52 in which 
the plaintiffs and defendants both put 
down the value of these two factories in- 
cluding the lands, machinery and every- 
thing appertenant thereto at Rs. 7,000, 
namely, Rs. 5,000 for the Murwara Factory 
and Rs. .2,000 for the Bargwan Factory. 
The defendants by their supplementary 
_ Statement dated March 31, 1933, drew the 
. attention of the Court andthe plaintiffs 
to this document Ex. P-52 which was 
admitted by all the parties as correct in 
Civil Suit No. 23 of 1925. According to 
this document the value of the plaintiffs’ 
share, namely, 17-30th share after deduct- 
ing 33 per cent. would come to 
Re. 2,657-10-8. When their attention was 
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drawn to this document, the plaintiffs ad- 
mitted that this was the value that was 
mentioned in that decument, but stated 
that they werenot bound by it and tnat 
the correct valuation is Rs, 10,000 for 
Murwara Factory and Rs. 3,500 for the Barge 
wan Factory. The plaintiffs have not 
been able to show as to why they were 
not bound by the statement made in this 
document. Since this statement was made, 
it is clear from the evidence on record 
that the factories being not in working 
order have depreciated in value. The 
finding of the Court below, therefore, that 
the plaintiffs have over-valued the claim is 
stich as cannot be challenged in appeal, 
and the value arrived at by the Court 
below is properin the circumstances of 
the case and in consonance with. the state- 
ment ofthe parties made in the previous 
suit, The second contention raised by the 
appellants has, therefore, no force and 
fails, 

Ordinarily a Oourt should not encourage 
frivolous objections on the part of the de- 
fendants’ valuation if they are raised only 
with a view to protract litigation and had 
we not been satisfied in view of the ad- 
mission of the plaintiffs regarding the 
values of the property as made in the 
Previous suit we would not have entertained 
the objections. In view of that admission 
and in view of the false claim that is being 
made for valuing the land as quarry lands, 
We are satisfied that this is a casein 
which over-valuation of the claim is grossly- 
exaggerated deliberately with a view to 

ave the case triedin a Oourt of higher 
jurisdiction though the suit was really 
triable by a Sub-Judge, Second Class, at 
Katni, which is the proper place for the 
trial of such asuit. 

As both the contentions raised by the 
appellants have failed and there is no other 
contention raised before us, the appeal is 
dismissed with costs. Counsel's fee Rs. 50. 

5 Appeal dismissed. 





LAHORE HIGH COURT 
Civil Revision No. 373 of 1937 
November 16, 1937 
eDALIP SINGH, J. 
SIS RAM-— PLAINTIPR— PETITIONER- 
veETSUS 
SOHAN LAL AND oTsaes—DeFrenpanTs— 
mM RESPONDENTS 
Court-fee—Pre-emption—Suit for—Market value of 
property different from that given in plaint—Proper 
court-fee should be paid before trial begins—Decision 
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ang order in decree —Procedure, if proper—Plaintiff 
misled by wrong procedure of Court and filing appeal 
an different court-fee—Appellate Court should extend 
time for making good deficiency—Forum of appeal 
tn pre-emption suit—How determined. 

Where ina suit for pre-emption once a Court has 
found that the market value of the property is differ- 
ent to that alleged in the plaint, the plaiutif should 
be at once called upon tomake up the proper court- 
fee as determined, before the trial of the suit takes 
place at all. It isobviously improper for the Court 
to hold up the decision on the question of court-fee 
until the end of the suit and incorporate the order 
passed in the decree. Walaito Ram v. Gopi Ram (1), 
relied on. : 

In a pre-emption suit once a Court has determined 
the market value, the forum of appeal depends on 
that finding especially in a case where the plaintiff 
does - not challenge the finding on the market value 
in the grounds of appeal at all. P 

Where the plaintiff was misled by the wrong pro- 
cedure adopted by the trial Gourt and hence he filed 
his appeal with the same court-fee as he had stamped 
his plaint : 

. Held, that the Appellate Court should exercise its 
discretion in his favour and extend time to allow him 
to make up the deficiency, 

O. R. trom an order of the Senior Sub- 
Judge, Delhi, dated December 9, 1936. 

“Mr, Chiranjiva Lal, for the Petitioner. 

Mr. Mohammad Din Jan, for the Respon- 
dénts. 


_-Order.—This revision and this appeal 
(No. 514 of 1937} can be disposed of in one 
judgment. The plaintiff brought a suit for 
pre-emption of certain amlas. In one case 
he alleged various grounds of pre-emption 
and stated that the values put in the sale 
deeds of Rs. 300 and Rs. 99, respectively, 
were ‘fictitious and the real values were 
Rs. 25 and Rs. 5. He therefore sued to 
pre-empi these amlas on payment of Rs. 30 
only. Inthe other case he sued to preempt 
one-amla on various grounds alleging that 


though the sale price shown was Rs. 99, the ` 


actual value was only Rs. 15 and therefore 
he claimed pre-emption on payment of 
Rs, 15. „The trial Court framed various 
issues referring to right of pre-emption and 
framed a special issue as to the value of 
the suits for purposes of court-fee, as ob- 
jection had been taken that the value was 
not correct. It came to the conclusion on a 
trial of the issues regarding the right of 
pre-emption that the suits should be dis- 
missed with costs. As regards the question 
of court-fee, it held that the market value 
of the property was best ju@ged by the 
Price actually paid, that the price entered 
in tha sale deeds was actually paid and 
therefore the plaintiff was bound to pay a 
court-fee in addition to what he had already 
Paid on the sums of Rs. 399 and Rs. 99, 
respectively. ° These orders were incor- 
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porated in the decree. The plaintiff went on 
appeal to the learned Senior Subordinate 
Judge who held in one case that the market 
value of the suit having been found to be 
Rs. 399, the proper forum of appeal was the 
learned District Judge and therefore 
returned the appeal for presentation to the 
learned District Judge. In the other case 
he held that the value of the appeal for 
purposes of court-fee and jurisdiction alike 
was Rs. 99 according to the finding of the 
trial Court and as the plaintiff had not 
stamped his appeal for Rs. 99 but for Rs. 15 
as originally claimed by him, therefore the 
appeal was not properly stamped. He 
refused to extend time for payment of 
additional court-fee and dismissed the 
appeal. From the first decision a revision 
has been taken and from thesecond decision 
an appeal has been taken to this Court. 

It seems to me quite clear that once a 
Court had found that the market value of 
the property was different to that alleged 
in the plaint, the plaintiff should have at 
once been called upon to make up the 
proper court-fee as determined, before the 
trial of the suit, should have taken place 
at all. It was obviously improper for the 
Court to hold up the decision on the ques- 
tion of court-fee until the end of the suit 
and incorporate the order passed in the 
decree which was perfectly useless: (see 
Walaito Ram v. Gopi Ram (1). At the 
same time it seems to me that once a Court 
had determined the market value, the foram 
of appeal depended on that finding, espe- 
cially in a case where the plaintiff did not 
challenge the finding on the market value 
in the grounds of appeal at all. This: 
being so, the learned Senior Subordinate 
Judge was Tight in returning the appeal in 
the Rs. 339 suit, for presentation to the 
learned District Judge. I therefore uphold 
his order and dismiss the revision petition. 

In the other case it appears to me that 
the plaintiff was misled by the wrong pro- 
cedure adopted by the trial Oourt. It was 
for that reason probably that he filed his 
appeal with the same court-fee as he had 
stamped his plaint. In the circumstances, 
I think the Court should have exercised 
its discretion in his favour and extended 
time to allow him to make up the deficiency. 

I therefore accept the appeal and extend 
the time for the plaintiff to make up the 
proper court-fee before the Appellate Court. 
The plaintiff will appear before the learned 
Senior Subordinate Judge on November 26, 


(1) A I R1935 Lah. 75; 152 Ind, Oas. 799; 7 RL, 
320, 


688 


and obtain a date within which he will pay 
the requisite court-fee and if he does so 
and pays the requisite court-fee, the learned 
Senior Subordinate Judge will proceed to 
dispose of the appeal on the merits. No 
order as to costsin either case. ° 

D. Appeal accepted. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 760 of 1938 
October 29, 1937 
VENKATARAMANA Rao, J. 
KAMAKSHI AM MAL AND ANOTHER 
—- APPELLANTS 

i versus 
KRISHNAMMAL— RESPONDENT 

Hindu Law— Maintenance—Widow — Husband 
gifting away property under will—Her right to 
maintenance from donees— Widow given some property 
along with other donees—Such property insufficient 

. to maintain her—She can retain such property and 
yet claim maintenance from other donees, 

The right to maintenance possessed bya Hindu 
widow cannot be taken away by any disposition 
made by her husband and a donee under a willis 
bound to provide for her maintenance. Where she 
has been gifted with a certain property under the 
will of her deceased husband and rest to others, 
but it is found that the property granted to her is 
insufficient for her maintenance, she can retain the 
property and yet claim maintenance in addition, from 
the other donees. 

S. O. A. against the decree of the Sube 
Jadge, Dindigul, in A. S. No. 85 of 1931. 

Messrs. B, Sitarama Rao and P. 5, 
Narayanaswami Iyer, for the Appellants. 

Mr. S. A. Seshadhri Iyengar, for the Rese 
pondent. 


Judgment.—Mr. Sitarama Rao has 
raised two contentions in this second 
appeal; (1) the plaintiff-respondent is not 
entitled to claim any maintenance from 
and out of the estate of her deceased hus- 
band, and (2) the rate awarded both for 
arrears of and future maintenance is exces~ 
sive. It may be necessary to state a few 
facts for dealing with the first contention. 
The plaintiff is the widow of one Ramayya 
Ayyar who is the adopted son of one 
- N. Venkateswara Ayyar. The said Ramayya 
Ayyar died on April 12,1923, leaving him 
surviving his widow the plaintiff, his adoptive 
mother, Ramalakshmi Ammal, who is no 
other than the mother of the plaintiff's 
natural mother and a last will and testa- 
ment dated April 8, 1923. In and by the 
said will he bequeathed all the property 
which he then owned and possessed to 
both his mother and his wife the plaintiff. 
To his mother he gave property worth 
about Rs. 7,000, namely, a certain land and 
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a house; to his wife he gave certain lands 
worth about Rs. 1,600, He directed his 
mother to discharge the debts left by him 
which were ascertained after his death to 
be about a sum of Rs. 1,192. This suit 
was filed by the plaintiff for a declaration 
that the will was not true or at any rate 
was not made by the testator in a sound 
and disposing state of mind and even 
assuming it to be genuine, her right to 

maintenance cannot be taken away by the ` 
said will. Both the Courts have concurrent- 
ly found that the will was genuine and 
was made by the testator in a sound and 
disposing state of mind, and I see no 
reason to differ from ‘the said finding. 
The learned District Munsif, in addition to 
the property bequeathed by the testator _ 
to the plaintiff, allowed her a sum of 
Rs. 150 as and for future maintenance 
from the date of plaint. He also awarded 
arrears at that rate and mesne profits 
from the lands bequeathed to her which 
were in the possession of defendants Nos. L 
to 3, defendant No. 1, Ramalakshmi Ammal’ 
and defendants Nos. 2 and 3, being her 
daughters, who were on the date of suit in 
possession of the properties left by the 
testator under a settlement deed executed by 
defendant No. 1. 

It is contended on behalf of the defend- 
ants appellants that as the testator made 
a specific gift of certain landsin favour of 
the plaintiff and she had elected to retain 
the said property, it is not open to her to 
claim any maintenance. Iam not inclined. 
to agree with the contention. The right 
to maintenance possessed by a -Hindu 
widow cannot be taken away by any dis- 
Position made by her husband and a donee 
under a will is bound to provide for her 
maintenance. This rule of Hindu Law 
cannot be disputed. But what is contended 
is that the gift of property made by the 
testator in this case must be deerhed to be 
in lieu of maintenance and so long as the 
will stands, she cannot have the lands and- 
at the same time claim maintenance, But 
there is no indication in the will that the 
gift was made in lieu of maintenance. 
The only question would be, the husband 
having made a provision to the widow, 
was that provision sufficient or should the 
donees other¢han the widow be compelled 
also to contribute to her maintenance. The 
entire property including that taken by the 
plaintiff is liable for maintenance and so 
the property taken by her will have to be 
taken into consideration in arriving at 
the rate of maintenance to be fixed for her, 
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There is, therefore, 


sre nothing to preclude the 
plaintiff from retaini 


ning the ` property and 


claiming also maintenance. What the 
lower Courts have found is that the 
income that she would derive from the 


Property bequeathed to her under the will 
would not be sufficient to maintain her 
and, therefore, she would be entitled to. have 
additional amcunt Provided for her main- 
tenance, 

Mr. Sitarama Rao contends that the 
learned Subordinate J udge in awarding the 
rate of mainlenance has not taken into 

consideration that the mother, defendant 

No.1 was directed to diecharge the debts 

left by the testator and the kist payable on 
the lands. Having heard the learned Oounsel 

on the question of rate, in view of the 
fact that the mother was directed to dis- 

charge the debts left by the testator and 
having also regard to the fact that the 
property given to the plaintiff was given to 
her with absolute rights, I think the award 
„of a sum of Rs. 150 both for past and 
future maintenance is a little too high, 

aving regard tothe circumstances of this 
case, I would modify the decree of the lower 
Appellato Court thus: In regard to the 
maintenance payable in future, the defend- 
ants do deliver 20 kalams of paddy and pay 
Rs. 25 in cash every year on or before 
April l every year. In regard to the past 
arrears upio date, I would substitute for 
Ra.150a sum of Rs. 120 Perannum. The 
decree for mesne profits as made by the 
‘lower Courts wili stand. The: plaintiff will 
also be entitied to the land bequeathed to 
her under her husband’s will and she will 
‘enjoy the same with absolute rights, I 
direct each party to bear his or her own 
fosts of this second appeal, The memo- 


randum of objections is dismissed but withe 
out costs, : 


“IND. ° Decree modified. 
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PATNA HIGH COURT 
Appeal from Appellate Urder No. 26 
; of 1938 
August 4, 1938 
' Wort, Ag. O. J. and MANOHAR Lat, J. 
BANARSI PRASAD an OTHERS— 
APPELLANIS 
versus 
MAHABIR PRASAD SAHU 
AND OTHERS— RESPONDENTS 
Costs—Mortgage suit decreed with costs—Sub- 
sequent punchaser party to suit—Whether personal- 
ly. liable for costse—Decree—Construction—Res judi- 
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cata—Objection of one of defendants to his proper- 
ty being sold in execution of decree for costa, over- 


ruled—Other defendants, if ` precluded from raising 
objection, 


When the order provides ‘the suit be decreed 
with costs’ it obviously means that ‘the claim in 
the suit be deoreed with costs’. The Court makes 


no difference between the amount of the claim and 
the costs. 


_ The subsequent purchaser, there being no privity 
between him and the mortgagee, is not liable in 


the action on the personal covenant. Jamna Das v. 
Ram Autar Pandey (2), relied on. i 

Where an order inthe mortgage suit to which 
the subsequent purchaser was one òf the defend- 
ants was inthe following form; “that the suit be 
decreed with costs on contest against defend- 


ants Nos. 3to 9 subsequent purchasers and eg 
parte against others”: 


Held, that it was not a personal decree against . 
the: defendants second party (defendants. Nos. 3 to 
9). It could not be said that the Judge was in- 
tending that the subsequent purchaser should be, 
liable for the amount ofthe mortgage monies, and 
not differentiating between the amount of mortgage 
Monies and the costs, it was equally clear that hd 


did not intend a personal decree against defend- 
ants second party for costs. 


Where one of the defendants objects to his prop- 
erty being sold in execution of the decree for costs 
and the objection is overruled, the other defendants 
are not precluded from raising the objection. 


A. from an order of the District Judge 
of Monghyr, dated November 30, 1937, con- 
firming an order of the Munsif, Monghyr, 
dated August 21, 1937. 

Mr. C. P. Sinha, for the Appellants. 

Mr. Siva Narayan Bose, for the Respond- 
ents. ` 

Wort, Ag. C. J.—It is not disputed in 
this appeal that the appellant is liable 
personally for the costs of the Appellate. ` 
Court a small sum amounting to somewhere 
between Rs. 50 and Rs. 60. The method 
by which it should be realised is a matter 
for the parties themselves and is no concern 
of this Uowt. As regards the costs of the 
first Court, it seems to me that the matter 
is perfectly clear. 

Mr. Bose on behalf of the respondents 
contends that he has a right to recover 
the costs against defendants second Party 
who are represented by the appellants in 
this Court, I do not think there can 
be any doubt that whether heis so en- 
titled or not depends upon the construc- 
tion to be placed upon the decree of tha 
trial Court. Heald, J., in the case of 
Maung Po Mya v. M. A. S. Firm (1) lays 
the learned 
Judge was of the opinion, should be used 
by the Courts to guide them in the ques- 
tion of tne constructiun of a decree. so 
far as therules are concerned (if I may say 


(1) 9 R 136; 133 Ind, Oas. 225; 


, Oas. 225; AI R1931 Rang, 
158; Ind. Rul, (1931) Kang, 244, 
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so with respect. tothe learned Judge), I 
agree, but the purpose for which they 
should be used seems to me to be an 
entirely different matter. Having regard 
to what the learned Judge says, it does 
seem that in making the order èn the suit 
the Court, all things being equal, should 
consider the advisability of- making a per- 
sonal decree against the party in such a 
case asthe present. But it depends, asI 
have already stated, entirely upon the cir- 
cumstances of each case. The order of 
the Court in this case seems tome to be 
capable of construction in one way only 
and that is that it is an ordinary mortgage 
decree. The order is in the following form: 
“that the -suit be decreed with costs on 
contest against defendants Nos. 3 to 9 and 
ex parte against others’. When the order 
provides ‘the suit be decreed with costs’ it 
obviously means that ‘the claim in the suit 
be decreed with costs. In my judgment 
the decree in the form which I have stated 
this to be, is not a personal decree against 
the defendants second party (defendants 
Nos, 3 to 9). Now if there were any. serious 
doubt aboutthe matter, it may be decided 
in this way. The Court makes no differ- 
ence between the amount of the claim and 
the costs. It has been decided in numerous 
cases. I only propose to quote one, being 
the. cage Jamna Das v. Ram Autar Panae 
(2) that the subsequent purchaser, there 
being no privity between him and the 
mortgagee, is not liable in the action on 
the personal covenant. Now having regard 
to that proposition, it could not be said 
in this case that the Judge was intending 
that.the subsequent purchaser (the appel- 
lant before us). should be liable for the 
amount of the mortgage monies, and not 
differentiating between the amount of 
mcrtgage monies and the costs, it is equally 
clear that he did not intend a personal 
decree against defendants second party 
for costs. In my judgment the decision 
of the learned Judge on this question is 
erroneous. 

‘lhe learned Judges in the Courts below 
appear also to have had held against the 
appellant on the footing that the matter 
was res juaicara. There were no sutiicient 
materials (so it appears) before the Courts 
to enablethem tocome to that decision: 
| there are ceriainly no sufhcient materials 
before this Oourt, One of the defendanis 


(2) 39 I A 7; 13 Ind. Cas. 304; 160 WN 97: 1l 
L T 6,9 A'L J 37; (912) MW N 32; 15014 
LR 14.21 M LJ 1158; 34 A 63 


68; 14 Bom. 
(PO. : 
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Nos. 3 to 9 objected to her. property being , 
sold in execution of the decree for costs. 
The objection was overruled. So far as 
that defendant is concerned, of course, it is 
impossible for her now to put forward 
the contention advanced by the appellant 
before us. But it is farfrom saying that 
the other defendants are precluded from 
raising the objection. There is nothing to 
show that the properties of the other defend- 
ants were attached and put up for sale and 
unless some relief in that form as asked. 
for by the decree-holder against the des 
fendants before us at the moment, it could 
not be said thatthe decision in Ram 
Kuari’s case was res judicata. 

For those reasons, in my opinion, the 
decision of the learned Judge in the 
Court below was wrong and it must be 
set aside and the appeal allowed with 
costs of this Court subject, of course, to 
the liability which I have already stated 
to exist in the defendants for the pay- - 
ment of the costs of the Court of Ap- 
peal. 

For the purposes of cost, 
wil) be valued at Rs, 200. 

Manohar Lall, J.—I agree. ; 

8. Appeal allowed. 


the appeal 
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RANGOON HIGH COURT 
Miscellaneous Application No. 61 of 1937 
December 23, 1937 
Mya Bo AND Suarez, JJ, 

MAUNG SIN—APPLIOANT 
versus 
MAUNG BYAUNG AND OTHERS =- 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 109 (a), 
0. XLI, r. 23—Remand order passed by Appellate 
Court finally deciding rights of parties—Subsidiary 
questions lejt to be worked out consequent upon final 
determination—Order whether final withine meaning 
of 8. 1U9 (a). 

Whether an order is a final order or not within 
s. 109 (a), Civil Procedure Code, depends upon the 
effect of the order as made; if it finally disposes of 
the rights of the parties, the order is final, and where 
the Appellate Court has finally determined that the 
plaintiff has a good and subsisting cause of action, 
and all that remains is to work out subsidiary ques- 
tions consequent upon the final determination of the 
defendant's liability, the order is in substance and 
effect a final order though the quantum of the rights 
or liability remafhs to be ascertained. |p. 691, col. 
2. 


Where an Appellate Court passes an order that an 
award being void ab initio as against certuin persons 
is not binding on them and remands the case for ine 
vestigation of their claims against a party applying 
for leave to appeal, the order is final order within 
the meaning of s. 109 (e), Oivil Procedure Code, 
inasmuch as it finally disposes the rights of those 


1988 
persons in respect of their claims against the opposite 
party. Rahimbhoy Habibbhoy v. C.A. Turner (3), 
Syed Muzhar Hussain v. Bodha Bibi (4) and U Nyo 
v. Ma Pwa Thin (5), relied on. Abdul Rahman v. 
D. K. Cassim and Sons (1) and Ramchand Manjimal 
v. Govardhandas Vishindas Ratanchand (2), distin- 
guished, 

Mise. App. for leave to appeal to His 
“ Majesty in Council against the judgment 
of Mya Bu and Braund, JJ., dated 
March 22, 1937, 

Mr. Hay, for the Applicant. 

Mr. Doctor, for the Respondents. 


Mya Bu, J.—This is an application for 
a certificate granting leave to appeal to His 
Majesty in Council against an order of 
remand made in Civil First Appeal No. 25 
of 1931 of this Court. The order of remand 
was made under O. XLI, r. 23, Civil Pro- 
cedure Code. The application is opposed 
cn the ground that the orderis not a final 
order within the meaning of s. 109 (a) 
Oivil Procedure Code. The fact that the 
order in question is of the nature appeal- 
able under O. XLII, r. 1 (u), Civil Pro 
cedure Code, does not necessarily show that 
it is a final order within the meaning of 
s. 109. In Abdul Rahman v. D. K. Cassim 
& Sons (1) their Lordships of the Privy 
Council, adopting the test formulated by 
Lord Oave in Ramchand Manjimal v. 
Goverdhandas Vishindas Ratanchand (2), 
namely that an order is finalif it finally 
disposes of the rights of the parties, held 
that an order passed by the Appellate Side 
of this Court under O, XLI,r. 23, setting 
aside the dismissal of the suit by the Origi- 
nal Side and remanding it to the Original 
Side for trial onthe merits, was not a final 
order within s. 109 (a), Civil Procedure 
Code. Neither in Abdul Rahman v. D,K. 
Cassim & Sons (1) nor in Ramchand Manji- 
mal v. Goverdhandas Vishindas Ratan- 
chand (2), did the order under appeal to 
the Judicial Committee finally dispose of the 
rights of the parties, but left them to be 
determined by the Courts of original juris- 
diction in the ordinary way. In fact, in 
neither case did the order dispose of any 
question affecting the substantive rights or 
liabilities of the parties in any way. 

In Rahimbhoy Habibbhoy v. C. A. Turner 
(3), however, the Judicia! Committee granted 

Q) 1 R 58; 142 Ind. Cas 328; A IR J933 PC 58; 69 
TA 76; 10 O W N 195; 37 LW 331; (1933) M WN 16; 
Ind. Rul. (1933) P O 49; (1933) A LJ 244; 64M L J 
a 35 Bom. u R 331; 37 O W N 405; 57 OL J 136 


Q).- 

(2) 47 I A 124; 56 Ind. Oas. 302; A I R 1920 P O 86; 
47 O 918; 14 8 L R 191; 24 UW N 721; 18 A LJ a91; 
22 Bom. L R 606; 39M LJ 27; 12L WiI52UPLR 
(PO) 94; (1920) M W N 407 (P O). 

(3) 18 I A 6; 15 B 155; 5 8ar 639; 15 Ind. Jur. 35(P 0} 
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special leave to appeal from the decree 
directing the defendant to account, hold- 
ing that such decree was final within the 
meaning ofs. 595, Civil Procedure Code. 
In that case jt was contended on behalf of 
the respondent that the decree would not 
be final till after the accounts directed had 
been taken. The suit was one in which the 
plaintiff alleged that the defendant was 
accountable to him upon several claims. 
The defendant put up certain legal defences 
and denied his accountability. The Court 
held that the legal defences put forward 
were valid as to some of the claims and as 
to others of the claims they were invalid 
and, therefore, that the defendant must 
account, and consequently the decree direct- 
ing accounts to be taken, which the defen- 
dant had been contending, ought not to be 
taken at all was passed. This case was 
described by Lord Hobhouse in Syed 
Muzhar Husein v. Bodha Bibi (4) in the 
following words : 

“The defendant denied his liability to account to 
the plaintiff. The High Oourt affirmed his liability 
and directed an account... . But their 
Lordships held that the order establishing liability 
was one which could never be questioned again in 


the suit, and that it was the cardinal point of the 
suit,” 


Upon a review of these authorities I am 
of the opinion that, as pointed out in 
Nyo v. Ma Pwa Thin (5), whether an order 
is a final order or not within s. 109 (a), 
Oivil Procedure Code, depends upon the 
effect of the order as made; if it finally 
disposes of the rights of the parties, the 
order is final; and where the Appellate 
Oourt has finally determined that the 
Plaintiff has a good and subsisting cause 
of action, and all that remains is to work 
out subsidiary questions consequent upon 
the final determimation of the defendant's 
liability, the order is in substance and 
effect a final order though the quantum of 
the rights or liability remains to be ascer- 
tained. Applying these principles to the 
present case, in my opinion, the appli- 
cant should be granted the leave that he 
prays for 

The suit was instituted by the sole plain- 
tiff, Ma Shwe Yu, respondent No. 4. The 
petitioner and his deceased sister, together 
with respondents Nos. 1, 2 and 3, children 
of Ma Shwe Yu by Ko Po Uho, deceased 
brother of the petitioner, were defendants. 
Ma Snwe Yu sued for possession of the 
share of her deceased husband, or of him 


(4)22 I Al; 17 A 112; 5ML J 29;6 Sar. 580 


0). 
(5) 10 R 335; 140 Ind, Oas. 420; A IR 1932 Rang. 
137; Ind, Rul, (1932) Rang. 238. - 
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aud her, in certain properties and for mesne 
profits and accounts, etc. The petitioner 
and his deceased sister, Ma Nga Ma, pleaded 
inter alia that a certain arbitration award 
barred Ma Shwe Yu's claim except’ to the 
extent of the benefits which Ma Shwe Yu 
could have derived thereunder. At the 
time of the making of the award, respond- 
dents Nos. 1,2 and 3 were minors, and 
certain persons acted as their guardians 
in the arbitration proceedings. After the 
Petitioner and his deceased sister had filed 
their written statements, respondent No. 1 
filed a suit for a declaration that the award 
was not binding on him, and for an order 
setting aside the award. Later on, all the 
other respondents, who were originally 
cited among thse defendants, were trans- 
posed as plaintiffs. The result of that suit 
was a decree setting aside the award in 
favour of Maung Byaung and Maung Aung, 
respondents Nos. land 3. The suit, at the 
instance of respondents Nos. 2 and 4, was 
held to have been barred by limitation. 
Respondents - Nos. 1, 2 and 3 have, 
however, remained throughout the proceed- 
ings in the present suit as defendants. 
They arrayed themselves along with their 
mother only in the appeal, in which the 
order sought to be appealed agsinst was 
passed. The trial Court did not allow them 
to prosecute their claims in respect of the 
properties in the suit except to the extent 
that their mother, respondent No. 4, was 
allowed to do so, for the reasons that the 
award was not set aside so far as respon- 
dents Nos. 2 and 4 were concerned, and 
that the first three” respondents were not 
plaintiffs in the suit putting forward their 
claims, and ‘that. the suit, not being an 
administration suit, was one in which they 
had no right of making any claim to any 
share in the properties independently of 
respondent No.4. By the order passed in 
appeal it was decided that none of the first 
three respondents was bound by the award, 
that the award was void ab initio as 
against all three of them, and thatin the 
nature of the proceedings in the suit they 
had a right to have their claim investigated 
in the suit. In the result the final decree 
passed by the trial Court was set aside and 
the case was remanded to the trial Court 
for the purpose of enabling respondents 
Nos. 1,2 and 3 to prosecute their claims 
and of having a proper final decree drawn 
up after necessary enquiries have been 
made.. 

In my ‘opinion, the order of the Appel 
late Court finally disposes of the rights of 


BUGAN MAL BOTÉRA V. PÜBAN MALL MARWARI (PAT) 


17716 


respondents Nos. 1, 2 and 3 to prosecute 
their claims in the suit, and finally de- 
termines the question of the appellant's 
liability to them. The decisions upon these: 
points can never be disputed again except 
by way of the proposed appeal. For these 
reasons, I hold that the order is final order 
within the meaning of s. 109 (a), Civil 
Procedure Code. Inasmuch as the conditions 
requisite under s. 110 are, indisputably 
present in this case, the certificate prayed 
for will issue. The first three respondents 
must pay the applicant’s cost of this ap- 
plicaticn, Advocate's fee three gold mohurs. 

Sharpe, J.—Seeing that this case has 
been going on for over a quarter of century 
and has, 1 am told, been before His Majesty 
in Council three times already, it is a: 
matter of regret to me to have to hold that 
the order made in Civil First Appeal No, 25 
of 1931 of this Court, acting in its appel- 
late jurisdiction, was a “final order’ within 
the meaning of cl. (a) of s. 109, Civil 
Procedure Code. But for the reasons ap- 
pearing in the judgment which my learned 
brother has just delivered, I agree that 
this is a case in which there isa right 
of appeal to His Majesty in Council, and 
we must grant the appropriate certificate. 
This apparently unending litigation must, 
if the parties are so minded, continue lts 
deplorable course. We were told at the 
Bar that certain offers of settlement. had 
recently been put forward; I hope most 
earnestly that there is yet time for the 
parties to see the wisdom of agreeing 
amongst themselves even at this late stage. ` 
I agree with the order proposed by my 
learned brother in regard to the costs of 
this application. 


8. Application allowed. 
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and 
Civil Revision Nos. 581 and 582. 
of 1937 
August 5, 1938 
Wort, AG. O. J. AND MANOHAR LALL, J. 
SUGAN MAL BOTHRA—PB2TITIONER 
— APPELLANT 
; versus ` 
PURAN MALL MARWARI AND ANOTHER 
—OProsITs PARTY— RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 47— 
Decree-holder purchasing property at auction sale— 
Question relating to delivery of possession does not‘ 
fall under s. 47 and no appeal lies to High Court. 
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The question relating to the delivery of pogses- 
sion of the property purchased by the decree-holder 
auction-purchaser is not a question relating to the 
execution, discharge or satisfaction of the decree 
and, therefore, it necessarily follows that this mat- 
ter does not come under s. 47 of the Code of Civil 
Procedure. No appeal, therefore, lies to High 
Court. Tribent Prasad Singh v. Ramasray Prasad 
Chaudhuri (3), followed. 


A, from an order of tha Subordinate 
Judge of Ranchi, dated August 3, 1937, 

Messrs. B. C. De and K. K. Banerji, 
for the Appellant. 

Mr. N. N. Sen, for the Respondents. 

Wort, Ag. C. J.—This appeal arises ont 
of an application under s, 47 of the Oode 
of Civil Procedure. Alternatively there is 
an application to revise the order of the 
learned Judge under s. 115 of the Code of 
Civil Procedure. 

Shortly stated the facts are these. The 
purchases were made by the present ap- 
pellant in two execution cases and the sale 
took place in one instance on April 17, 
1935, and in the otheron August 15, 1936. 
It would appear that while these execution 
proceedings were pending, a partition 
action was also pending, the final decree 
in which was made about four months after 
the last of the purchases which I have 
. named, that is to sav, on December 12, 
1936. The sale certificates undoubtedly 
should have borne the dates of the sales 
and, therefore, thedates to whichI have 
already reférred. The present appellant 
applied for delivery of possession not only 
of the properties or shares in the proper- 
ties which he had purchased in the sales 
but also of the properties which had been 
substituted in the partition action for those 
belonging to the judgment-debtor which 
had been the subject-matter ofthe execu- 
tion sales. To make myself perfectly 
clear, [ must observe that the judgment- 
debtor was not entitled to the whole of 
the properties but only to a share in the 
properties put up for sale. It wes in those 
circumstances that the present appellant 
wished to have delivery of possession of 
the substituted properties and reliance was 
placed upon the principle laid down in the 
case of Mohammad Afzal Khan v. Abdul 
Rahman (1) andon another case dealing 
with the same question in somewhat 
different cirenmstances, viz., Rat Batjnhth 
Goenka v. Maharaja Sir Ravaneshwar 


(I) 59 I A 405; 139 Ind, Oas, 85; Ind, Rul. (1932) 
P C 285; 90 WN 829; 36 O W N 1199; 36 L 
456; A Í R 1935P O 235; (1932) M W N 1063; 63M 
L J 664; (1932) ALJ 909; LR13 A 350;16R D 
599; -56 O L J 324; 13 L W 709; 35 Bom. L Rl; 34 
PLEGPO. o O P 
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Prasad Singh (2). But what was common 
to both those cases which is not present 
in the case before us was that the partition 
proceedings had taken place prior to the 
sale. Therefare, the title of the purchaser 
in tbe execution sale would attach to 
what I might describe as the substituted 
properties in the partition action. But it 
is really unnecessary for us to go into those 
questions, because the Full Bench deci- 
sion of this Court in Tribani Prasad Singh 
v. Ramasray Prasad Chaudhuri (3) is con- 
clusive on one point which is fatal to 
Mr. De's case. In that case it was held 
that the question relating to the delivery 
of possession-of the property purchased 
by the decree-holder auction-purchaser is 
not a question relating to the execution, 
discharge or satisfaction of the decree and, 
therefore, itnecessarily follows that this 
matter does not come under s. 47 of the 
Code of Oivil Procedure. No appeal, 
therefore, lies to this Court. 

As regards the application in revision it 
seems to me impossible to contend that the 
learned Judge inthe Court below in any 
way refused to exercise his jurisdiction or 
exercised a jurisdiction which he did not 
possess. He states quite clearly at the 
end of his judgment that after the con- 
sideration of the facts and the law he 
comes to the conclusion that the purchaser 
obtained the properties he was entitled to 
and no more, 

I would, therefore, dismiss the appeal 
with cogts and discharge the Rule in the 
civil revision application under s. 119 of 
the Code of Civil Procedure. I would 
add that no observation that I have made 
does, in any way, prejudice such rights 
as Mr. De's clients may have. 

Manohar Lall, J.—I entirely agree. 

8. Appeal dismissed. 

(2) 49 I A139; 69 Ind. Oas. 180; A I R1922P O 
54; 20 AL J650; 3LML T 43; 360 L J1; 43 
M LJ 124; (1922) M W N 415; 16 LW 128;3P L 
T 5471:26 O W N 906; 24 Bom. L R 974; 1 Pat. 378; 
90 & ALR 93(P O). 

(3) 10 Pat. 670; 133 Ind. Oas. 337; 12 P L T 423; 
A IR 1931 Pat, 211; Ind. Ral. (1931) Pat. 337 (F B). 





MADRAS HIGH COURT 
Civil Appeal No. 425 of 1931 
sptember 27, 1937 
VENKaTasUBBA Rao AND ABDUR 
RAHMAN, JJ. 
REVULA PONNARI 3AO—APPELLANT 
versus 
REVULA LAKSHMI NARASAMMA 
AND OTHERS — RESPONDENTS 
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r. 38—Power of Appellate Court to vary decree to 
benefit of party who has not appealed—Minor—Sale 
by guardian of minor's property to pay off his debt 
—Aciual pressure from creditor necessity, of. 

Order XLI, r. 33, Civil Procedure Code, has been 
enacted to empower the Appellate Oourt to do com- 
plete justice between the parties The Appellate 
Court has power under this rule to vary the decree 
of the lower Court, although‘the variation may 
benefit a party who has not appealed. But the Court 
will exercise a wise judicial discretion in using 
the power under this rule, Vembu Iyer v. Srini- 
vasa Ayyangar (2), relied on. 

It would be unreasonable to hold that a guardian 
cannot effect asale of the minor's property to pay 
off debts binding on the minor, in the absence of 
pene from the creditor to whom the debt is 
ue. 


C. A, against the decree of the Sub- 
Judge, Kurnool, in O. 8. No. 29 of 1929. 

Mr. P. C. Parthasarathy Ayyangar, for tke 
Appellant. 

Messrs. C. Sambasiva Rao and P. Chandra 
Reddy, for the Respondents. 


Venkatasubba Rao, J.—The plaintif 
attacks in this suit certain alienations made 
after his father’s death by his step-mother 
and grandmother who acted as his guardians 
during his minority. This appeal has been 
filed by the plaintiff and except as regard 
defendant No. 11, it was disposed of by 
us some two days ago. Weare now concern- 
ed with the sale in favour of himself and 
another, for Re. 700, evidence by Ex. 2, dated 
February 26, 1917. The suit was brought 
in 1929, almost when the period of limita- 
tion prescribed for such actions was coming 
to an end. 

The plaintiff challenged the sale on the 
ground that bis father was leading an 
immoral and vicious life and the debts to 
discharge which the alienation was made, 
were incurred for purposes not binding 
upon him. The learned Judge finds 
clearly that these allegations are utterly 
untrue, that the sale was effected for 
discharging binding debts, that they were 
in fact paid off, that Rs. 700 was a fair 
price and that the plaintiff's guardians, 
who were capable women, acted in his 
interests and for his benefit. On these 
grounds the sale ought to have been upheld 
and the judgment leaves the impression 
that the Judge meant to.uphold it. But 
somewhat abruptly he remarks towards the 
close of his discussion, that no pressure on 
the estate has been shown and it follows, 
therefore, that the sale is not binding on 
the plaintiff. Having said so, he set asaid the 
sale, but on the condition that the plaintiff 
before recovering the property must pay 
Rs.:700 to the vendees. 
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The plaintif questions the validity of this 
direction and on his behalfit is contended 
that the sale ought to have been set aside 
in toto. The lower Court's judgment is 
undoubtedly wrong, but the plaintiff has no 
reason to complain against it. It has con- 
ferred on him an advantage which “he 
does not possess under the law. There 
is no other course open to us than to dismiss 
the appeal and we accordingly doso. The 
respondent (defendant No. 11) unfortunately 
is not represented here and the appeal has 
been keard in his absence. But we have 
come tothe conelusion that in the intereste 
of justice we ought to take action under 
O. XLI, r. 33, Civil Procedure Code, which 
has been enacted to empower the Appellate 
Court to do complete justice beween the 
parties. Tkere are several cases of which 
it is sufficient to mention Subramanian 
Chettsar v. Sinnammal (1), which have held 
that the Appellate Court has power under 
this rule to vary the decree of the lower 
Court, although the variation may benefit 
a party who has not appealed. To take 
a simple illustration, if a person sues for 
Rs. 1,000, and after getting a decree . for 
Rs. 400, files an appeal urging that 
he ought to have been allowed a larger 
sum, this section enable the Appellate Court - 
to interfere in favour of the defendant who 
has not appealed and dismiss the suit in 
toto. It goes without saying that the Oourt 
will exercise a wise judicial discretion in 
using the power under this section. 

Weare quite satisfied that the circum- 
stances of this case are such as to call 
for our interference under the wide terms 
of this very salutary provision. The 
alienees in this case are men of very humble 
status, one being a Boya and the othera 
Golla, and it is not surprising. when in 
all probability all their earnings have 
been invested in this property, that the 
respondent has not been able to find the 
money for preferring an appeal. ‘This is 
a harassing suit of the usualtype, brought 
to unsettle a title acquired by honest 
purchasers and we think we ought, in the 
interests of justice, to use our powers 
under the provision mentioned above.- We 
are unable to accede to the strenuous cone 
tention toe the contrary of Mr. P. O. 
Parthasarathy Ayyangar, the appellant's 
learned Counsel. We need hardly mention 
that the lower Couri’s view of the law is 
thoroughly wrong. To mention only one 

(1) 53 M 881; 127 Ind. Ces, 624,A IR 1930 Mad 


801; 59M L J 634; (1930) M W N 798; 32 L W 395; 
Ind, Rul, (1930);Mad. 1 008 (F B). 
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authority, it has been laid down in Vembu 
Iyer v. Srinivasa Ayyangar (2), that it would 
be unreasonable to hold that a guardian 
cannot effect a sale in the absence of pres: 
Sure from the creditor to whom the debt 
is due. It, therefore, follows that not only 
is the appeal rejected, but the suit as 
against defendant No. 11 is dismissed. 


Neb, Appeal rejected. 
(2) 23 M L J 238; 17 Ind. Cas. 609; 12M L T 547, 





ALLAHABAD HIGH COURT 
Execution Second Civil Appeal No. 386 
of 1934 
July 30, 1938 
Bennet, AG. O. J. AND Verma, J. 
RAMA KANT MALAVIYA AND ANOTHER— 
DEFENDANTS — APPLIOANTS 
versus 
SATYA NARAIN MALAVIYA~— 


; _ Puatntirr—Opposits Party. < 

Limitation Act (IX of 1908), Seh. I, Arts. 181, 182— 
Application under s, 144, Civil Procedure Code (Act V 
of 1908)—Article upplicable—Restitution—On stay 
order application filed in record room—Application 
remains pending—Stay order vacated—No final order 
passed—Parties, if should make written application 
to invite attention of Court that no final orders are 
passed—Question of limitation, if arisesin such case — 
Practice—Judicial order—Order to send case to record 
room is administrative and case remains pending. 

_ An application under s.144, Oivil Procedure Uode, 
is not an application in execution and is not governed 
by Art. 182, Limitation Act, Art, 181 applies to such 
application. Parmeshar Singh v. Sitaldin Dube (1), 
relied on. 

Where owing to the stay order of the Appellate 
Oourt an application under s. 144, Civil Procedure 
Code, is ordered by the Oourt to be Aled in the record 
room andthe stay order is discharged and no final 
order is passed upon the application, the parties may 
invite the attention of the Oourt personally to the 
fact ofthe application filed in the recard room which 
remains pending until disposal by a judicial order, 
but the parties are not bound to invite the attention 
by a written application, So long as the application 
is pending, ue aent ion s Pree under Art. 181, 

imitation Act, arises. attar Singu vV. 

Singh (2), distinguished. a AA 

An order to send & case to the record room is 

_ merely an administrative order and is not a judicial 
order. It isin no sense a final disposal of the case. 
The case, therefore, remains pending no judicial 
order having been passed on it to terminate it, 

_ Ex. 8. U. A. from the decree of the Addi- 
tional Civil Judge, Allahabad, dated Novem- 
ber 16, 1933. 

Mr. Gopi Nath Kunzru, for the Appli- 
cauts. 

Messrs. N. P. Asthana, S. B. Johari and 
Balmakund, for the Opposite Party. 

Bennet, Ag. C. J.—This is a second 
appeal brought by two persons, Pandit Rama 
Kant Malaviya, Advocate, and Pandit 
Krishna Deo |Chaube against a decree of. 
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the lower Appellate Court in a proceeding 
under s. 144, Civil Procedure Code, for 
restitution. The matter in which this pro- 
ceeding arose is as follows:—The opposite 
Party respondent, Pandit Satya Narain 
Malaviya, brought asuit for damages for 
defamation against 12 persons including 
the two appellants before us and the pro- 
ceedings which followed were as follows: 

“November 7, 1927—Decree for damages, Rs. 300 for 
defamation and Rs. 72 costs against twelve persons, 

December 7, 1927—Ten of these persons including 
appellants appealed and two persons Mahadeo Vyss 
and Thakur Prasad did not appeal. 

January 13, 1928—Application by plaintiff for 
execution against defendant No. 2, Brij Mohan 
Dube; defendant No. 3, Pandit Krishna Deo Chaube, 
appellant; defendant No. 4, Bechu Ram, and defen- 
dant No. 9 Parsotam Dube. This actual applica- 
tion is not against Pandit Rama Kant. 

January 23, 1928 —An application to the Court 
for the full decretal! amount of Ke. 373-13-3 to be 
deposited, Theapplication is in the singular but the 
name written across below the application is 
Ramakant waghairah madynunan, At the same 
time the tender was made by Pandit Krishna Deo 
Chaube alone. The application asked that pending 
disposal of appeal the sum should not be paid out, 

February 24, 1928—Rs, 373-13-3 paid out to plain- 
tiff by Oourt contrary to defendants’ application, 

January 25, 1929—Oivil Judge dismissed the suit 
of plaintiff and allowed the appeal of ten defen- 
dants: no order about remaining two defendants. 

April 29, 1929—First application for restitution 
under s, 144, Oivil Procedure Ovde, by defendant 
Pandit Krishna Deo Chaube. On a date not specified 
the plaintiff appealed to the High Court in second 
appeal. 

November 29, 1929—High Court ordered stay of 
hearing of the applleation of defendants under 
a. 144, Civil Procedure Oode, pending the disposal 
of the second appeal, 

November 29, 1929—The trial Oourt filed the 
application under s. 141! fur the present. 

April 2, 1930—The High Uourt discharged the stay 
order, 

July 27, 1931—The High Oourt dismissed the 
second appeal of plaintiff, 

March 17, 1932—Sezond application under s. 144 
of Pandit Rama Kant anol Pandit Krishna Deo for 
refund of Rs 3/3-13-3. 

May 9, 1432 -Second application dismissed for 
default. 

January 4, 1933—Third application for refund 
under s. Lit, Oivil Prosedure Ovde, by Pandit 
Rama Kant and Pandit Krishna Dao, 

March 16, 1933—Fourth application by Pandit 
Rama Kant through Mr. Gauri Saaakar asking that 
the third application should be treated as a con- 
tinuation of the first.” i 

Now three questions have arisen in this 
appeal: one is a question whica was the 
subject of a Full Bench ruling of this Oourt 
in Purmeshar Singh v. Sitaldin Dube (1). 
In that Fuil Benca ruling there was a 
decision that an application unders. 144, 
Civil Procedure Code, was not a proceed- 
iag in execution and Art. 182 did not 


) (1931) A LJ 503; 150 Ind. Oas. 1036; A IR 1934 
All. 628, 57 A 26; 7 R A 65 Œ B). : 
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apply to it but Art. 181, Limitation Act. 
In the ruling further it was held by two 
Judges to one that time for making an 
application under s. 144 begins to run 
from the date of the lower Appellate Court's 
decree when the first Court's decree was 
‘reversed and the right to apply for restitu- 
tion first accrued, and the mere fact that 
the lower Appellate Courts decree was 
‘subsequently affirmed on second appeal to 
the High Court did not give afresh start 
of limitation under Art. 181. We have been 
asked to re-consider this rule laid down by 
the majority ofthe Full Bench, but we do 
not -consider that itis necessary to go into 
the merits or demerits of such a point in 
the present case as we are satisfied that the 
present case is governed by another consi- 
deration which we shall now mention. 

The third matter which arises in the 
present case is the point that the claim is 
made for appellants that the lower Appel- 
late Court erred in holding that the pre- 
sent application for restitution cannot be a 
revival of , the application filed in 1929, 
Now the trial Court held that the’ present 
application was really an application for 
Tevival of the old application and was well 
within time. The view of the learned 
Munsif was that the application of 
Mareh 16, 1933, was one which would fall 
under Art. 181, Litmitation Act, and as it 
was made within three years from April 2, 
1930, the date of the discharge of the stay 
order by the High Court, therefore, it was 
within the period of three years’ limitation. 
The view of the Civil Judge was to the 
contrary that the fourth application could 
not be treated as the revival of the first 
because it was a different application. This 
view has also been supported by Dr. 
Asthana by pointing out that the fourth 
application was by Pandit Rama Kant and 
the first application was by Pandit Krishna 
Deo Chaube. We do not think there is 
much merit in these contentions about the 
difference between these two applications. 
It appears tous thatthe first application 
by Pandit Krishna Deo Chaube was on behalf 
of the defendants who had made the de- 
posit and the deposit, as we have indicated, 
was made on behalf of both the appellants, 
and in any case the question of the dis- 
tribution of the deposit would be one for 
the defendants inter se. The plaintiff who 
is bound to make a payment has no right 
to withhold payment fora question of that 
nature. But we consider that the matter 
should be regarded from a different angle 
of vision. In our view there was the first 
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application of Apri! 29, 1929, made for res- 
titution under s. 144, Civil Procedure Oode, 
and thereis no doubt that ihat application 
was made within time as the decree of the 
Civil Judge varyivg the decree of the trial 
Court was made some three months previous 
to that application on January 25, | 1929. 
Now in our view the first application is still 
pending. No final order has been passed 
on that application. The trial Court mere- 
ly directed that the application should be 
filed for the present in the record room 
when an order was received from the High 
Court for staying all proceedings in that 
application. Now the order to send a case 
to the record room is merely an administra- 
tive order and is not a judictal order. It is 
in no sense a final disposal of the case. ‘The 
ease, therefore, has remained pending and 
no judicial order has been passed on it to 
terminate it. 

Learned Counsel for the respondent argu 
ed that the matier would be similar to 
Chhattar Singh v. Kamal Singh (2). That 
was a case in relation to the execution of 
a decree and the application of s 15, 
Limitation Act, which also relates to the 
execution of decrees, Now, when a cage 
has terminated in a decree, there is the 
period laid down for successive applica- 
tions for execution by Art. 182, Limitation 
Act. But it has been held in the Full Bench 
ruling reported in Parmeshar Singh | v. 
Sitaldin Dube (4) that an application 
under s. 144, Civil Procedure Oode, is not 
an application in execution and is not 
governed by Art, 182, Limitation Act. Ac- 
cordingly there can be no question of the 
procedure in execution of a decree which 
will apply in the present case. In our view 
the first application of 1929 is still pend- 
ing. Learned Counsel for the respondent 
failed toshow any Kule of the Code which 
required that a written application” should 
be made directing the attention of the 
Court to the fact that that application was 
still pending and that the Court should 
pass orders on it. The Limitation Act in 
s 3 states: 

“Subject to the provisions contained in ss. 4 to 


25 (inclusive), every suit instituted, appeal pre- 
ferred, and application made after the period of 


limitation prescribed therefor by the first schedule , 


shall be dismiss@d, although limitation has not 
been set up asa defence.” ; 

This shows that limitation is prescribed 
for the institution of suits, the preferment 
of appeals and for applications. But it is 
not laid down in s. 3 or any other section 

by . 

(2) 49 A 276; 100 Ind. Cas, 692; A E R 1927 All, 16; 

2 ALJ 201 (F B). 
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of the Limitation Act that periods of limi- 
tation are prescribed for the different stages 
ofa pending suit orcase. Now the appli- 
cation under s. 144, Civil Procedure Code, 
“wasa miscellaneous case, and once initiated, 
that miscellaneous case does not give rise 
to any application of the Limitation Act 
‘during the course of its disposal. As long 
as that miscellaneous case remains pending, 
there is no question of the application of 
the Limitation Act to its proceeding. We 
are of opinion, therefore, that there was no 
need for any written application to invite 
the attention of the Court to the fact that 
final orders had not been passed on the 
first application of 1929. The attention of 
the Court might have been invited by 
Counsel or by appellants personally to that 
‘matler.” There cannot be, therefore, any 
period of limitation in regard to the action 
of Counsel in asking the Court to pass 
orders on this pending application. The 
question, therefore, which has been raised 
by the Courts below does not really arise 
“in this case and there is no question of 
limitation in our view. Accordingly, there- 
fore. we bold thatthe appellants were per- 
fectly entitled to ask the Court to pass 
orders on the first application for restitu- 
tion made in 1929. It is admitted that 
under s. 144, Civil Procedure Code, the 
appellants before us are entitled to a re- 
-fund of the amount claimed, Rs. 3738-13-83. 
. Accordingly we allow this second appeal 
.and direvt that the sum of Rs. 373-13-3 
“be paid by Pandit Satya Narain Malaviya 
to the appellant Pandit Rama Kant Malaviya 
and Pandit Krishna Deo Chaube. We allow 
the appellants costs throughout, - 

gs, Appeal allowed. 


PATNA HIGH COURT : 
Oriminal Revision No. 392 of 1938 
August 5, 1938 
JAMES, J. 

SONU KURMI AND anoTHER— 
PETITIONERS 
versus 
EMPEROR —RasPonDENT 

` Criminal trial—Appéeal—Court on appointed day 
hearing Pleader for appellant and dismissing 
-appeal summarily—Judgment dealing in detail with 
evidence and points raised--Non-issuing of notice to 

Crown, if can be made a grievance. 
Where on an appeal the Sessions Judge appoints 
a day for hearing the Pleader of the appellant and 
after hearing him dismisses the appeal summarily 
but his judgment is a complete one dealing with 
the evidence iy detail and with the points raised 
on behalf of the epe no grievance can be 
made of the fact that he did not issue notice to the 
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Crown, considering it unnecessary to call upon the 

Publie Prosecutor to reply to the arguments adduc- 

ed on behalf of the appellant. | 
Cr. R. from an order of the Sessions 


Judge of Gaya, dated June 23, 1938, 
affirming that of the Deputy Magistrate, 
Gaya, dated June 20, 1938. me 
Mr. Dyhan Chendra, for the Petitioners. 
The Government Advocate, for the Crown. 


Judgment.—The petitioners have been 
convicted of attempted burglary in the 
town of Gaya. Atthe time of the occurrence 
in respect of which the petitioners have 
been convicted, they were under-trial for 
another burglary for which they were con- 
victed but were subsequently acquitted in 
appeal. In the present case the charge 
was framed on April 12, when the hearing 
was adjourned till May 5, for cross-examina- 
tion of the prosecution witnesses. On May 
5, the trying Magistrate was ill and the 
trial was adjourned till the 25th. The 
petitioners who had been convicted had 
by this time been acquitted by, the Sessions 
Court on appeal and had in this case been 
released on bai. On the 25th when 
the prosecution witnesses attended Court 
for cross-examination for the second time, - 
the petitioners prayed for an adjournment 
on the ground that they were nct ready 
then to cross-examine the witnesses. The 
Magistrate declined to grant an adjourn- 
ment and the Pleaders who were appearing 
on behalf of the petitioners declined to 
cross-examine the witnesses. The witnesses 
were acccrdingly discharged. On the fol- 
lowing day a petition was presented praying 
that the prosecution witnesses might be 
recalled for cross-examination under 8s, 257 
of the Code of Criminal Procedure. The 
Magistrate pointed out that an opportunity 
had already been given for examination 
of these witnesses after charge and he 
declined to re-summon them. In appeal 
before the Sessions Judge the point was 
taken that cross examination of the prosecu- 
tion witnesses had not been permitted; but 
the learned Sessions Judge pointed out 
that an opportunity. had been given of 
which the appellants had not availed them- 
selves. - 

It is argued before me that when there 
had been no cross-exemination after charge, 
the learned Magistrate ought to have issued 
process under s. 257 to recall tbe witnesses; 
but it is provided by s .257 that when 
the accused had the opportunity to: cross- 
examine a witness after. the charge is 
framed, the attendance of such witness 
shall not. be compelled. under, this section 
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unless the Magistrate is satisfied that it is 
necessary for the purposes of justice. I 
consider that after the opportunity had 
been given on the 25th and advantage had 
not been taken cf it, the learned Magis- 
trate was justified in acting under the 
proviso in declining to recall these witnesses 
for cross-examination. When the appeal 
was presented before the Sessions Judge, 
he appointed a day for hearing the Pleader 
and after hearing him dismissed the appeal 
summarily. It is argued that he ought not 
to have done this; but the judgment of 


the learned Sessions Judge isa complete’ 


one dealing with the evidence in detail 
and with the points raised on behalf of 
the appellants; and no grievance can be 
made of the fact that he did not issue 
notice to the Crown, considering it unneces- 
sary to call upon the Public Prosecutor to 
reply to the arguments adduced on behalf 
of the appellants. 

I cannot interfere in this case and the 
application must be dismissed. The peti- 
tioners must surrender to their bail and 
serve out, the unexpired portion of their 
sentences. 

8, Application dismissed. 





NAGPUR HIGH COURT 
Civil Revision Application No. 767 of 1936 
October 11, 1927 
Boss, J. 
RATILAL-—PLAINTIFE—APPLIOANT 
versus 
RAJARAM AND ANOTRBR—DRRENDANTS — 
NONSAPPLIOANTS 

C. P. Debt Conciliation Act (IE of 1933), s. 9 (1), (3) 
—Order under 8. 9 (3)—Ejffect—Creditor not producing 
mortgage deed and pro-note which was part of con- 
sideration —Board passing order under s. 9 (3) 
excluding both documents—Order, if can be challenged 
in subsequent suit on mortgage—Sutt,if maintainable 
on original consideration. Sat 

Tt is the object of the O. P, Debt Conciliation Act, 
to effect a settlement between a debtor and his credi- 
tors so that the debtor can start afresh and the credi- 
tors be paid rateably. It is desirable that such 
settlements should be effected as speedily as possible 
and so somewhat drastic provisions have been in- 
serted inthe Act. Ifacreditor was allowed to evade 
them by the simple process of refusing to produce 
his documents, it would render these provisions largely 
nugatory. Ofcourse the Act has to be construed 
according to its tenor and the undesirable conse- 
quences that might ensue cannot be allowed to 
infiuence the plain meaning of unambiguous pro- 
vision, but Courts are naturally reluctant to bring 
about such a result unless forced to doso. [p. 700, 


“gol, 2, 
tinder s.9(1) of the O. P. Debt Conciliation Act, 
- every creditor submitting a statement of the debts 
owad to him has-at the same time to produce all docu- 
mentson which he relies in support of his claim. 
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Where the promissoly note is relevant to proves 
part of the consideration for the mortgage, it should 
be produced when the statement is submitted. Ifit 
is not produced, the Debt Conciliation Officer has 
power to act unders. 9(3)and where he does s0, the 
effect of his order is to exclude both the mortgage- 
deed and the promissory note from evidence in any 
suit brought by the creditor against the debtor. That 
order cannot be challenged in a subsequent suit 
which effectually precludes a suit upon the morte 
gage and also precludes a suit upon the promissory 
note assuming such a suit would lie, 

But the Debt Conciliation Act does not extinguish 
the liability in such circumstances; all it says is that 


- these documents shall not be receivable in evidence. 


The rule that if a plaintiff's claim upon a promissory 
note fails, he can usually fall back upon the original 
consideration and sue upon that, provided it is other- 
wise open to him to do so might applyin certain 
cases of mortgage where the mortgage fails as a 
mortgage but it cannot so long as the mortgage is 
still alive. So long as the mortgage is in beingas a 
mortgageit is clear the rights and liabilities of the 
parties must be worked out on the basis of the mort- 
gage and of nothing else. ; 

It is not open toa party to a contract to destroy 
it by some unilateral act on his part. If his oppon- 
ent does so and he exercises his option of avoiding it, 
that of course is another matter and so also ifthe 
law avoidsit for him or renders it inoperative, but 
so long as the later contract is alive and in full force, 
it is impossible to allow the party to it to ignore it 
and fall back upon an earlier transaction simply 
becauss it suits him todo so. 

[Case-law referred to] 

The mere failure of the other side to carry out his 
undertaking on the second contract does not destroy 
it and so unless the second contract expressly orim- 
pliedly makes it a part of the bargain thatthis in 
itself will give the plaintiff a right to fall back upon 
anearlier transaction which the later replaces and 
discharges he cannot doso. The position is entirely 
different when the later contract ceases to exist as a 
contract whatever the reasons. “Bréjmohan v. 
Mahabeer (3), followed. 

O, R. App. of the decree of the Court of 
the Additional Judge to the Ooart of 
Small Causes, Amraoti, dated Septem- 
ber 14, 1936, in S. O. Suit No. 754 of 1936. 

Mr. A. R. Kulkarni with him Mr. M. B. 
Kinkhede, R. B., for the Applicant. 

D. B. K. V. Brahma, for the Non- 
Applicants. . 

Order.—The defendants borrowed Rs. 350 
from the plaintiff-applicant on the strenth 
of a promissory note dated April 10, 1933. 
On April 19, 1933, they mortgaged some of 
their property, also to the plaintiff, and 
included the amount due on the promis- 
sory note as part of the consideration. In 
1935 the defendants applied to the Debt 
Conciliation Board, Amraoti, for the con- 
ciliation of their debts including those 
due tothe plaintiff. The defendants were 
given time to produce their mortgage-deed 
but did not do so. Consequently the Board 
passed an order under s. 9 (3) of the O. P. 
Debt Conciliation Act, 1933, declaring that 
the document was not to be receivable 
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in evidence. The applicant applied for 
review of this order and then produced 
the promissory note as well as the mort- 
gage-deed. But the Debt Conciliation 
Officer. rejected the application and also 
passed an order stating that the promissory 
note was not to be receivable in evidence 
. either. 


The effect of these orders is that neither 


of these documents can now be received 
.in evidence. Unders.9 (1) of the Act 
every creditor submitting a statement of 
the debts owed to him has at the same 
time to produce all documents on which 
“he relies in support of his claim. ‘Ihe 
promissory note was relevant to prove the 
consideration for the mortgage, or to be 
. more accurate, a part of it. Therefore it 
should have been produced when the 
statement was submitted. As it was not 
produced, the Debt Conciliation Officer had 
power to act under s. 9 (3) and since he 
has done so the effect of his order is to 
exclude both the mortgage-deed and the 
` promissory note from evidence in any suit 
brought by the creditor against the debtor. 
That order cannot be challenged here. 

That effectually precludes a suit upon 
the mortgage and also. precludes a suit 
upon the promissory note assuming such 
a suit would lie. But the creditor, who 
is the plaintiff-applicant here, states that 
he need not rely on either of these docu- 
ments and that he has the option of fall- 
ing back upon the original debt and suing 
upon that cause of action. The question 
is whether he can do go. 

First of all it is to be observed that 
- the Debt Conciliation Act does not ex- 
tinguish the liability in such circumstances 
all it says is that these documents shall not 
be receivable in evidence. -Therefore the 


matter has to be decided under the 
general law. Jt is well settled, at any 
rate, so far as this Court is concerned, 


that if a plaintiffs claim upon 4 pro- 
missory note fails he can usually fall 
back upon the original consideration and 
sue upon that provided it is otherwise 
open to him to do so. Will this rule 
apply equally to a mortgage? In my 
opinion it might, in certain cases, where the 
mortgage fails as a mortgage, but as I 
view the law, it cannot so long as the 
mortgage is still alive. 

Under s. 68 of the Transfer of Property 
Act, ihe mortgagee has a right to sue for 
the mortgage money only in the cases 
specifiede thereunder and in no others 
One of those cases is when the mortgagor 
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binds himself to repay the money. But 
that can only be ascertained by reading 
the deed itself and if for any reason the 
deed is excluded from evidence, then 
unser s. 91 of the Indian Evidence Act 
no extraneous evidence can be given of 
its terms. None of the - other conditions 
mentioned in that section obtain here and 
so, in my opinion, the mortgagee’s only 
remedy is on his mortgage. 

If the mortgage deed had been invalid 
or shut out from consideration only for 
a particular purpose and left intact for 
all collateral purposes, as ins. 49 of the 
Indian Registration Act, it is possible 
that other consideration would apply, but, 
as I have said, the effect of an order 
under s. 9 (3) of the Debt Conciliation 
Act is not to invalidate the transaction 
but merely to shut out certain documents 
from evidence. Therefore so long as the 
mortgage isin being asa mortgage, it is 
clear the rights and liabilities of the 
parties must be worked out on the basis 
of the mortgage and of nothing else. ° 

I can conceive of cases where when 
the later transaction fails or becomes 
inoperative or is held not to bind the 
mortgagor, the former is revived. That 
is what occurred in Har Chandi Lal v. 
Sheoraj Singh (1). Their Lordships of the 
Privy Oouncil remarked that when the mort- 
gagor had successfully resisted a claim on 
the morigage on the ground that the mort- 
gage did not bind him, he could not in a 
subsequent suit based on the original 
consideration be allowed to claim the benefit 
of that mortgage as a release from the 
prior transaction :- naturally net; if the 
mortgage wus inoperative against the 
mortgagor, it was so forall purposes. It 
could not both be in being and yet not be 
in being so far as he is concerned. But 
that is not the case here. It has never 
been the case of the defendants that the 
mortgage was not valid or that it did not 
bind them ; nor has it been so found, nor 
isthe effect of an order under sg. 9(2) to 
invalidate the transaction. 

Another decision along those lines is to 
found in Polayya Dora v. Anantha Patro 
(2), where it was contended that a mortgage 
had been extinguished by a subsequent 
sale-deed. It turned out on investigation 

(1) 39 Ind. Cas. 343; 39 A 178; AIR1916P O 68; 
441 A 60, 32M L J 137; (1917) M WN213-1PLW 
210; 24 ML T 210; 250 L J 273; 21 O W N553;19 
Bom. L R 394 (P O). 

(2) 59M 44; 160 Ind. Oas. 757; A I R1936 Mad, 61 


69 M LJ 903; (1935) M W N1142; 42 L W 669,8 R 
M721. 
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that the sale-deed had become inoperative 
so far as the shares in suit were concerned, 
and so the plaintiff was allowed to fall back 
on tke earlier transaction. But the learned 
Judge remarked at p. 48* that: 

“It is true that a party cannot rely on a later 
transaction and keep it valid for some purpose and 
also fall back on the earlier transaction.” 

I would add to this that it is not 
open to a party to a contract to destroy it 
by some unilateral act on his part. If his 
opponent does £o and he exercises his option 
of avoiding it that of course is another 
matter and so also if the law avoids it for 
him or renders it inoperative, but so long 
as the later contract is alive and in full 
force, it is impossible to allow the party to 
it to ignore it and fall back upon an earlier 
cen simply because it suits him to 

0 80. 

I respectfully agree with the decision in 

-Brijmohan v. Mahabeer (3) on this point. 
` The mere failure of the other side to carry 
out his undertaking on the second ‘contract 
does not destroy it and so unless the second 
contract expressly or impliedly makes it a 
part of the bargain that this in itself will 
„give the plaintiff a right to fall back upon 
‘an éarlier transaction which the later re- 
places and discharges, he cannot-do so. The 
position is entirely different when the later 
contract ceases to exist as a contract what- 
“ever the reasons. 

I am not drawing any distinction between 
a contract of mortgage and one on a pro- 
missory note exceptin so far as s. 68 of the 
Transfer of Property Act makes a difference. 
The general rule is the same in all classes 
of cases. Inthe rulings dealing with pro- 
missory notes itis to be observed that the 
documents sued on were ineffective or in- 
operative for one reason or another: that 
is tosay that they did not at the date of 
suit constitute legally valid contracts, Thus 
in Raja Lal Bahadur Singh v. Sheikh 
Ghulam Yasin (4), the note was improperly 
‘ stamped and therefore was incapable under 
the law of effecting the contract it pur- 
ported to bring into being. In Gulabgir v. 
Nathmal (5), the instrument was incapable 
of negotiation and so was ineffective to 
bring into being the contract upon which 
the plaintiff sued. In Gokuldas v. Parma- 
nand (6), the note was subsequently dis- 
fa 63 O 194; 166 Ind, Oas. 781; 40 O W N 808; 9RO 
: (4 29 N L R 131; 144 Ind. Cas, 745; A IR 1933 Nag. 
57;6 RN21. | 
` (5) 27 N L R 327; 137 Ind. Cas. 33; A I R 1932 Nag 
23; Ind. Rul. (1932) Nag. 53. 

(6) 6 N L R125; 8 Ind. Cas. 281. _ 
` *Page of 59 M.—[ Hd.) 


AGRENATA MISIR V- RAM RATAN PANDEY (ALL) 


17710 


honoured by the defendant, which means 
that the defendant refused to treat the 
document as a valid contract. As I have 
said if a party to the contract repudiates 
it, the other side has the option of rescinding 
it and in any case when the matter comes to 
Court, the party at fault would not be allow- 
ed both to affirm and disaffirm. It is un- 
necessary to pursue this any further. 

So far as this particular case is concerned, 
another consideration also arises. Itis the - 
object of the Debt Conciliation Act to effect 
a settlement between a debtor and his 
creditors so that the debtor can start afresh 
and the creditors be paid rateably. Itis 
desirable that such settlements should be 
effected as speedily as possible and so some- 
what drastic provisions have been inserted 
in the Act. If a creditor was allowed to 
evade them by thesimple process of refusing 
to produce his documents, it would render 
these provisions largely nugatory. Of 
course the Act has to be construed accord- 
ing to its tenor and the fact that undesir- 
able consequences that might ensue cannot 
be allowed to influence the plain meaning 
of unambiguous provision, but Courts are 
naturally reluctant to bring about sucha 
result unless forced to do so. 

The decision of the lower Court is right 
and the application is dismissed with costs. 
Counsel’s fee Rs. 25. 


D. Application dismissed. ` 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 387 of 1937 
July 27, 1938 . 
MOHAMMAD ISMAIL, J. 
AGRENATH MISIR--DgeBNDANT— 
APPELLANT 
Versus 
RAM RATAN PANDEY AND ANOTHER 
—PLaINTipes AND oTHERS~—DgrenpDantTs— 
RESPONDENTS < 
Transfer of Property Act (IV of 1882), ss. 3, 6,55 
(b), 130—According to sale-deed part of consideration 


left with vendee for pryment to creditor of vendor 
—Such amount whether debi~Whether an actionable 


- elaim—Ss 130 and 6 (e) if apply. 


Where according to the terms of a sale-deed the 
vendee is directed to pay a portion of a sale con- 
sideration to the creditor of the vendor, the rela- 
tion between the wendee and the vendor becomes 
that of a debtor and creditor and the amount left 
in the hands of the vendee is a debt which can 
certainly be transferred. It isan actionable claim to 
which s. 130, Transfer of Property Act applies: Section 6 
(e) is confined in its operation to the transfer of a 
mere right to sue and does not, therefore, apply 
to sucha case, Tikam Singh v. Bhola Nath 13) and 
Manmatha Nath Mullick v. Hedait Ali (4), relied on. 


1938 
Yadavendra v. Srinivasa (1) and Abu Mohamed v. 
S. C. Chunder (2), distinguished. 

S. 0. A. from the decision of the Civil 
Judge, Gorakhpur, dated October 29, 1936 

Mr. Haribans Sahai, for the Appellant. 

Mr. A. P. Pandey, for the Respondents. 


dJudgment,—The facts that have given 
tise to this appeal are very simple. The 
plaintifs Ram Ratan Pande and Durbasa 
Pande separately lent some money to Ram 
Ratan, deceased, on the security of two 
bonds. Ram Ratan then executed a sale deed 
in favour of defendant No. 1 and left part of 
the sale consideration in the hands of the 
vendee to be paid to the plaintiffs in liquida- 
tion of the debt due by Ram Ratan in 
favour of the plaintiffs. Some time after 
the execution of the sale deed. Ram Ratan 
died and was succeeded by his widow 
Musammat Rameaki. Each of the plaintiffs 


brought a separate suit for recovery of the ` 


- money due under the bond executed by 
Ram Ratan, deceased. 
apart from the widow Musammat Ramsaki, 
the appellant Agrénath Misir was also im- 
pleaded. The suit against the widow was 
decreed but for obvious reasons the vendee 
‘was exempted as there was no privity of 
contract between the plaintiffs and the 
vendee. After the termination of this liti- 
gation, the widow executed a deed of as- 
signment in favour of the plaintiffs of the 
unpaid part of the sale consideration which 
was left in the hands of the vendee. The 
plaintiffs thereupon brought the present 
suit for the recovery of the principal and 
interest. The suit was resisted by the 
‘defendant on the ground that the money 
due had been paid to Ram Ratan, deceased. 
At the trial of the suit a receipt purport- 
ing to have been thumbmarked by Ram 
Ratan was produced. The learned Munsif, 
for the ‘reasons given in his judgment, 
disbelieved the story of the defendant and 
decreed the claim of the plaintiffs. The 
decree of the Oourt of first instance was 
affirmed by the learned Civil Judge. The 
defendant now comes to this Court in 
appeal. Learned Counsel for the appellant 
has challenged the finding of the Courts 
‘below with regard to the genuimeness of 
the receipt. It is not open tothe appellant 
in second appeal to re open a finding of fact 
arrived at by the Courts below. I see abso- 
lutely no reason to disturb the findings of 
‘the Courts below on this issue. 
The next point pressed by learned Coun- 
sel fer the #ppellant is that the assignment 
of the money due to Ram Ratan could not 
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be recognized ib law and consequently the 
plaintiffs acquired nu right tosue on the 
strength of the sale deed. In support of 
this contention reliance has been placed on 
s. 6 (e) Transfer of Property Act, on 
Yadavendra v. Srinivasa (1) and Abu 
Mahomed V. Se O. Chunder (2). In my judg- 
ment the contenticn of learned Counsel for 
the appellant is untenuble. Section 6 (e) 
is confined in its operation to the transfer 
of a mere right to sue. ‘the widow, how- 
ever, was entitled to a liquidated sum which 
was part of the consideration which the 
vendee was under an obligation to pay to 
the vendor or to anyone else under the 
direction of the vendor. Under sg. 55 (b) of 
the Act, the vendee is bound to pay or ten- 
der at the time and place of completing 
the sale the purchase money to the seller 
or such person as he directs. In the pre- 
sent Case it is not disputed that the vendee - 
was directed to pay part of the sale con- ' 
sideration to the plaintiffs. The relation 
between the vendor and the vendee in view 
of the terms of the sale deed was that of a 
debtor and a creditor and the money left 
in the hand of the vendee was a debt 
which could certainly be transferred. There 
is no definition of the expression “debt” in 
the Transfer of Property Act but it has 
bean defined in various cases as “an obli- 
gation to pay a liquidated sum of money" 
see Tikam Singh v. Bhola Nath (3). This 
definition fully applies to the sum of money 
that was left with the vendee for payment 
to the plaintiffs. What was transfered by 
Musammat Ramsaki was an actionable 
claim as defined in s. 3, Transfer of Prop- 
erty Act. ‘Actionable claim” means aclaim 
to any debt other than a debt secured bya 
mortgage of immovable property. Sec- 
tion 130, Transfer of Property Act, provides 
the procedure to be followed in transferring 
an actionable claim. In my judgment s. 6, 
Transfer of Property Act, does not apply. 
The rulings cited by learned Counsel for 
the appellant are entirely distinguishable. 
In Yadavendra v. Srinivasa (1) it was 
held that a suit for speciic performance 


.of an agreement to lend money on a mort- 


gage does not lie. This, however, is nota 
suit for specific performance of an agrees. 
ment to lend money but for the recovery 
of a portion of the price agreed to be paid ` 
by the vendes as a consideration of the 


(1) A IR 1925 Mad. 62; £0 Ind. Cas, 5; 47 M 698; 
47 MLJ 435; 20 L W 17. 

(2 38 O 345; 1 Ind. Cas. 827; 13 O W N 384. 

(3; (1937) A L J518; 170 Ind. Cas. 975; A IR 1937 
al: 410; I LR (1937) All, 666; 10 R A 208; 1937 A 
7. 
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sale deed. Again in the same ruling it was 
held that a claim for damages for non- 
Payment of a portion of the consideration 
for which a mortgage was executed by the 
plaintiff is not transferable. It is manifest 
that if the mortgagor himself bad no right 
to sue, he could not give a better right to 
anyone else by an assignment of his right. 
I may mention that the view taken in the 
above-mentioned case has been to some 
extent modified by aruling of their Lord- 
ships of the Judicial Committee; Manmatha 
Nath Mullick v. Hedait Ali (4) and a ral- 
ing of this Court reported in Tikam 
Singh v. Bhola Nath (3). In Manmatha 
Nath Mullick v. Hedait Ali (4) at p. 3434 
their Lordships remarked as follows :— 

“In their Lordships’ opinion what wae assigned 
to the appellant was not a mere right to sue but a 
claim for a definite sum of money which the lessee 
was bound by his contract with Banerjee to re-pay 
to him. This would, their Lordships think, be an 
actionable claim to which s. 130 of the Act would 
apply.” 

The facts of the present case are stronger 
and I have no hesitation in holding that 
the transfer of the debt due to Musammat 
Ramsaki could be validly transferred and 
the plaintiffs had a legal right to sue. In 
the result the appeal fails and is dismissed 
with costs throughout. Leave to appeal 
under the Letters Patent is refused. 

5s Appeal dismissed. 

(4) (1932) A L J 34]; 135 Ind. Oas, 635; A I R 
1932 P O 32; 11 Pat. 266; 59 I A 41; Ind. Rul 
(1932) P.C 27; 36 C W N 280; 35 LW 245; (1932) M 
A NE ET a 

; ; F 0). 

*Page of (1932) A L J.—|Ed.] 








PATNA HIGH COURT 
Appeal from Appellate Decree 
No. 229 of 1937 
Wort, Aa. O, J, AND MANOHAR LALL, J. 
August 15, 1938 
MAHTHA RAGHUBIR PRASAD 
—De¥ENDANT—APPELLANT 
versus 
RAMNATH SINGH AND OTAERS 
— PLAINTIFFS AND OTHERS— 
DEFBN DANT8S— RESPONDENTS 
Civil Procedure Code (Act V of 1903), O. XXI, 
rr. 58 and 62—0. XXI, r. 5&, if applies to relation- 
ship 7 mortgagee and purchaser of security— 
0." XXI, r. 62, contemplates possibility of applica- 
tion by purchaser under r. 58—Applacation by mort- 
gagee under O. XXI, r. 58, dasmissed—Suit by 
mortgagee on mortgage more than one yeur after such 
dismissal—Suit, if barred against purchaser of mort- 
.gaged property. 
It cannot be held that under no circumstances 
does the O. XXI, r. 58, Civil Procedure Uode, apply 
to the case of the relationship of the mortgagee and 
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the purchaser, either of the equity of redemption or. 
of the security. 

It may be unnecessary for a purchaser to make 
an application under O. XXI, r. 58, but it is clear 
that the O. XXI, r, 62, contemplates the possibility 
of such an application being made. If an applica- 
tion is made and it is unsuccessful, as regards those 
parties O. XXI, r. 62, applies and if a suit is brought 
beyond the period of one year, it must necessarily 
fail on the ground of the effluxion of time. 

Where an application by the mortgagee under 
0. XXI, r. 54, Uivil Procedure Code, is dismissed, a 
subsequent suit brought by him on the mortgage 
more than one year after the disposal of his appli- 
cation under O. XXI, r. 58, is barred as against the 
purchaser of the property, the subject-matter of the 
mortgage, though so far as regards the mortgagor 
such 8 plea is unavailable. Sunder Prasad Singh 
v. Deodhari Singh (1) and Biswanath Patra v. Linga- 
raj Patra (2), explained and distinguished, | 

A. froma decision of the Additional 
District Judge, Gaya, dated September 5, 
1936, confirming a decision of the Munsif, 
Gaya, dated December 18, 1985. 

Messrs. B. K. Prasad andN. K. Prasad 
Il, for the Appellant. | 

Messrs. S. N. Roy and A. N. Lal, for the 
Respondents. 5 

Wort, Ag. C. J.—The appellant ia this 
appeal is defendant No. 5 who was the 
purchaser ofthe property, the subject-. 
matter of the mortgage, and itis imma- 
terial for the purposes of this case to state 
whether the purchase was the result of 
the execution of a rent decree or a 
money decree for this reason—the plaintiff 
who isthe respondent and the mortgagee ~ 
made an application under O. XXI, r. 58. 
‘The result of that was that there was a 


‘certain application to the High Court and 


the High Vourt ordered that application 
to be heard on its merits with the result- ` 
that it was ultimately dismissed, whether ` 
tor default or not is again immaterial, 
‘he fact remains that the application by 
the mortgagee was dismissed. Tnen this 
action on the mortgage was brought more 
than one year after the disposal ¢f the 
application under O. XXI, r. 58. 

Now it is, of course, abunduntly clear — 
that so far as regards the mortgagor the 
plea is unavailable. But itis contended 
by defendant No.5, who isthe purchaser 
of the property as I have already stated, 
that as regards himself the action is out 
of time. Mr. Roy on behalf of the res- 
pondent relies, upon the Full Bench deci- 
sion of this Court in Sunder Prasad Singh 
v Deodhari Singh (1). There are cerain 
observatiuns ın tue course of the judgment 
ot tue late Chief Justice to vhe effect that 
O. XXI, r. 58, had no application io the 


(i) 16 Pat. 54; 166 Ind, Oas. 463; A I R1937 Pat, 
63; 17 P L T842; 3B R175; 9RP299(2) (FB). ` 
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facts of a case similar tothe present. But 
I decline to hold that the decision of the 
Full Bench was that under no circum- 
stances did the O. XXI, r. 58, apply to the 
ease of the relationship of the mortgagee 
and the purchaser, either of the equity of 
redemption or of the security. The real 
decision of the Full Bench is contained in 
the penultimate paragraph of the judg- 
ment in which the learned Ohief Justice is 
reported tohave said that the decision of 
Biswanath Patra v Lingaraj Patra (2) was 
rightly decided and then reference is made 
to Biswanath’s case. It will be seen that 
the opposite party in the application there 
was a usufructuary mortgagee which in 
my judgment makes a considerable and a 
substantial difference. If the contention of 
Mr. Roy is correct then O. XXI, r. 62 
becomes a nullity. Order XXI, r. 62 runs 
as follows: i 

“Where the Court is satisfied thatthe property 
is subjectto a mortgage or charge in favour of 
gome persons not in possession (words of great 
importance) and thinks fit to continue the attach- 


ment, it may doso, subject to such mortgage or 
charge.” 

It may be unnecessary for a purchaser 
to make an application under O. XXI, 
r. 58, but it is clear that the O. XXI, 
r. 62, contemplates the possibility of such 
an applicattion being made, If an appli- 
cation is made and itis unsuccessful, it 
seems to me that as regards those parties 
O. XXI, r. 62 applies and if a suit is 
brought beyond the period of one year, 
it must necessarily failon the ground of 
the effluxion óf time. 

The decision of the learned Judge as 
regards the merits onthe mortgage itself 
cannot be disturbed, but so far as defend- 
ant No. 5 is concerned, the appeal succeeds 
and defendant No. 5 is dismissed from 
the action with costs throughout. 

Manohar Lall, J.—As I understand 
the decision ofthe Full Bench it only 
decides that the decision of this Court in 
Biswanath Patra v. Lingara) Patra (2) was 
correct. That case expressly referred 
like the case in the Full Bench, to a 
usufructuary mortgagee. Further in the 
Full Bench case (as will be seen at p. 58*) 
the rights of the mortgagee were not in 
` jeopardy as is clear from the following 
sentence: . 

“In this case the mortgagee was merely claiming 
in respect of his mortgage rights which were 
not threatened and the judgment-creditor cculd 
merely claim in respect of the right to put up 
at 1 Pat. 159; 70 Ind. Cas. 806; A IR 1922 Pat. 


*Page of 16 Pat, — [Bd] 
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for ssle the equity of redemption: that is to say 
they were not fighting about the same property at 
all.” 


But in the present case I find from the 
judgment of the lower Appellate Court at 
p. 10, lines 18, that it was distinctly decid- 
ed that the mortgage bond dated Septem- 
ber 25, 1929, had no concern whatsoever 
with the execution case, that is to say, 
plots Nos. 29 and 96 of Khata No. 13 of 
the mortgage bond in suit were outside 
the controversy and, therefore, could be 
sold by defendant No, d. I, therefore, do 
not consider thatthe authority of Sunder 
Prasad Singh v. Deodhari Singh (1) helps 
the respondent at all. I agree that the 
appeal should be allowed and the rights 
acquired by defendant No.5 by virtue of 
his purchases will not be affected by the 
mortgage decree. 

s. Appeal allowed. 





LAHORE HIGH COURT 
Civil References Nos, 18 and 17 of 1937 
September 29, 1937 
Batons, J. 
UJAGAR SINGH AND ANOTHER—~PLAINTI FES 
versus 
GORA AND OTAERS—DEFENDANTS 

Punjab Tenancy Act (XVI of 1887), as. 45, 50, 
50-A—Ejectment of tenant under s. 45~—Suit by him 
for possession on ground that he acquired property 
by adverse posseasion—Suit held triable by Revenue 
and not by Civil Court, 

Section 50-A, Punjab Tenancy Act, does not res- 
trict the grounds on which liability to ejectment 
may be contested. Where a tenant is ejected under 
s. 45 and he brings a suit for possession on the 
ground that he had acquired a title“-by adverse 
possession, the suit is cognizable jA a Revenus 
Court and not by Oivil Court. Mehar Khan v. 
Atta Muhammad Shah (2), relied on. a. 

O. Refs. made by the Commissioner, 
Lahore Division, dated May 10, 1937. 

Mr. Ganesh Datta, for the Plaintiffs. 

Order.—The facts giving rise to Civil 
References Nos. 16 and 17 of 1937 are 
similar. The suits in question were in- 
stituted by persons who were ejected under 
s. 45 of Punjab Tenancy Act, to recover 
possession of the land on the ground that 
they had acquired title by adverse posses- 
sion over 12 years. The learned Subordi- 
nate Judge in whose Court the suits were 
first instituted held that the suits fell 
under s.50, Punjab Tenancy Act, and were 
triable by a Revenue Court. But the 
Assistant Collector, to whose Court the 
suits were then taken, took a contrary 
view and held that the suits were triable 
by a Oivil Court, as the plaintifis based 
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their claim on title by adverse possession. 
A reference has, therefore, been made to 
this Court under s. 99, Punjab Tenancy 
Act, for decision of the question of juris- 
diction. 

The learned Assistant Collector has relied 
on Hari Shankar v. Nazir Khan (1), in 
support of his view, but in that case the 
suit was held to be cognizable by a Revenue 
Court and the case does not appear to 
support his view. In view of the provisions 
of ss.50 and 50-A, Punjab Tenancy Act, 
the present suits appear to be clearly 
cognizable by a Revenue Court and not 
by a Civil Court. Section 50 or s, 50-A 
does not restrict the grounds on which 
liability to ejectment may be contested. A 
similar view bas been taken in Mehar 
Khan v. Atta Muhammad Shah (2), the facts 
of which were analogous. I accordingly 
direct the suits to be tried by the Assis- 
tant Collector. Records to be returned. 

D. References answered. 

(1) AI R 1927 Lah, 35; 98 Ind. Cas. 875, 


(2) AIR 1935 Lah. 719; 156 Ind. Cas. 592; 16 Lah. 
1086; 37 PL R 507;8 R LI. 





ALLAHABAD HIGH COURT 
Criminal Reference No. 357 of 1938 
: July 18, 1938 


BENNET, J. 
PANCHAM RAM—AprpticantT 
versus 


- EMPEROR—Oprosits PARTY 

U.P. Prevention of Adulteration Act (VI of 1912), 
8. 6— Written warranty—Accused producing in defence, 
vouchers from wholesale shop from wherehe pur- 
chased ghee, containing printed line that ghee sold 
was village ghee—Whether written warranty. 

A Bazar Chaudhri of the Agra Oantonment Board 
took a sample of ghee from the shop of the accused 
andthe analyst stated that it contained fat or oil 
foreign to pure ghee. All that had been produced by 
the accused as defence was a number of cash vouchers 
showing that a wholesale firm, supplied him ghee on 
variousoccasions. In the cash vouchers there was a 
printed line which states that the ghee sold by the 
firm was actual village ghee and that the groceries 
were sold at a cheap rate: 

Held, that the line was not in anysensea written 
warranty and the mere fact that the signature of the 
vendor occurred at a totally different place in the 
bottom of the form did notimply that the signature 
wae attached to that line. The line in question was a 
mere advertisement alleging that the ghee was good 
and the groceries were cheap. 

Held, aiso that if a written warranty had been pro- 
duced of a proper nature, it would not have been in- 
cumbent on the Bazar Chaudhri to go to the whole- 
sale dealers and obtaina sample. It would have been 
for the accused to ask the Buzar Chaudhri to ac- 
company him to the wholesale shop and for the ac- 
cused to ask for a sample to be taken from the 
wholesale shop and submitted for analysis. 


PANOHAM RAM v. EMPEROR (ALL) 
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Cr. Ref. made by tbe Sessions Judge, 
Agra, dated April 19, 1938.. 

Mr. Benod Behari Lal, for the Appli- 
cant. 

The Deputy Government Advocate, for the: 
Crown. 


Order.—This is a crimina! reference by 
the learned Sessions Judge of Agra recom- 
mending that the coviction of Vancham Kam 
under s. 4, U. P. Prevention of Adulteration 
Act, should be quashed, and the fine refund- 
ed, if paid. The Magistrate had before him 
a case in whicha Bazar Chaudhri of the 
Agra Oantonment Board took a sample of 
ghee from the shop of the accused and 
the analyst stated that it contained fat or 
oil foreign to pure ghee. After stating the 
various points raised by the accused, the 
learned Sessions Judge considers that the 
defence of the accused that the ghee was 
bought by him under a writlen warranty 
is sufficiently established by him under 
s. 6 of the Act and that on such a defence 
the Bazar Chaudhri should have gone to the 
wholesale shop of Seva Ram and Jiva Ram 
and taken a sample from that shop. Now 
s.6 of the Act requiries that the accused 
vendor must prove three things to the satis- 
faction of the Court : 
` “(a) that the article or drug sold was purchased 
by him as the same in the nature, substance and 
quality as that demanded by the purchaser and 
with a written warranty to the effect that it was 
cf such nature, substance and quality; (b) that he 
had no reason to believe at the time when he 
sold it that the article or drug was not of such 
nature, substance end quality as aforesaid, and 
(c) that he sold it in the same state in which he: 
purchased.” 

Now in subss, (a) what is required is a- 
written warranty. Allthat has been produced 
by the accused is a number of cash vouchers 
showing that Seva RamJiva Ram, the whole- 
sale firm, supplied ghee on Various occasions 
in 1937. Now in the cash vouchers there 
is a printed line which states that the ghee: 
sold by the firm is actual village ghee 
and that the groceries are sold at a cheap 
rate. This line does not appear to me to 
be in any sense a written warranty and the 
mere fact that the signature of the vendor 
occurs at a totally different place in the 
pottom of the form does not imply that 
the signature is attached to that line. The ~ 
line in que8tion isa mere advertisement 
alleging that the ghee 1s good and the 
groceries are cheap. | consider, therefore, 
that in defence no written warranty has been 
produced. 1 may further note that if a 
written warranty had been produced of a 
proper nature, I do not think it would 
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have been incumbent on the Bazar Chaudhri 
to go to the wholesale dealers and obtain 
a sample, In addition tothe written war- 
ranty, it is necessary for the accused to 
prove as part of his defence under sub- 
8. (e) that he sold the ghee in the same 
state in which he purchased it. I consider, 
therefore, that it would have been for the 
accused to ask the Bazar Chaudhri to accom- 
pany him to the wholesale shop and for 
the accused to ask for a sample to be 
taken from the wholesale shop and submilt- 
ed for analysis. This of course could also 
have been done at a later date than on the 
date when the first sample was taken. The 
accused took no action of this sort and there- 
fore, even if there had been a written war- 
ranty, the accused did not produce sufficient 
evidence under sub-s. (c). Therefore, in 
my opinion the statement of the munib that 


it was sold in the same state would not be- 


sufficient. Some independent evidence in 
support of this statement was necessary. 
For these reasons, I do not agree with the 
learned Sessions Judge that any defence 
has been established under s. 6, Prevention 
of Aduiteration Act. Accordingly | refuse 
this criminal reference and direct that the 
papers be returned. 
5. Reference refused. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Petition No. 62 of 1938 
June 2, 1938 
Awmonp, J. O. 
Musammat DURGA DEVI w/o KALU MAL 
AND ANOTHER—PRTITIONERS 


l versus 
RUP OHAND DUNL CHAND—Rezsponpent 

Succession Act (XXXIX of 1925), s. 388—Order 
of Seniors Sub-Judge on application under Act— 
Appeal, forum of. 

Although Senior Sub-Judges have been invested 
with powers to hear applications under the 
Succession, Act, yet they have not been so em- 
powered by a Notification of the Local Government 
published in the local Official Gazette as required 
by s. 388, Succession Act; and the normal course of 
_ appeal laid down in the N.-W. F. P. Courts Regu- 
lation is not affected, and the appeal from an order 
made by the Senior Sub-Judge on an application 
under the Succession Act, lies to the Judicial Gom- 
missioner’s Court and not to the District Judge. 

C. R. P. against an order of the Additional 
Judge, Peshawar, dated January 14, 1938. 

Lala Ram Parkash, for the Petitioners. 

Lala Charanjit Lal, for the Respondent. 

Order.—This is a petition made by 
Musommat Durga Devi and one other for 
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revision of the appellate order of the Addi- 
tional Judge, Peshawar, reversing the order 
of the Senior Sub-Judge, Mardan, by which 
the latter refused to grant a succession certi- 
ficate to Rupchand, the respondent in the 
present case. The Appellate Court granted’ 
the certificate which Rupchand prayed for. 
The first point taken by the learned Counsel 
for the petitioners is that the District Oourt 
had no jurisdiction to hear this appeal and 
that the appeal from the order of the Senior 
Sub-Judge lay to this Court. , The first two 
sub-sections of s. 388, Succession Act, read 
as follows : 

(1) The Local Government may by notification 
in the local Oficial ,Gazette invest any Oourt 
inferior in grade to a District Judge with power 
to exercise the functions of a District Judge under 
this part.” 

“(2) Any inferior Court so invested shall, within 
the local limits of its jurisdiction, have concurrent 
jurisdiction with the District Judge in the exerciso of 
all the powers conferred by this Part upon the District 
Judge and the provisions of this Part relating to 
the District Judge shall apply to such inferior 
Court as if it were a District Judge. 

Provided that an appeal from any such order of 
an inferior Court as is mentioned in sub-s (1) of 
s. 3u8 shall lie to the District Judge and not to 
the High Court and that the District Judge may, 
if he thinks fit, by his order on the appeal make 
any such declaration and direction as that sub- 
section authorizes the Aigh Oourt to make by its 
order on an appeal from an order of the District 
Judge,” , 

It is not suggested by either of the learned 
Counsel who have appeared before me that 
any notification has been issued under this 
section of the Act. Section 23 of the N.- W. 
F. P. Courts Regulation of 1931 reads as 


follows : 

“The Judicial Commissioner may by general or 
special order authorize any Subordinate Judge to 
take cognizance of and any District Judge to transfer 
to a Subordinate Judge under his control, any pro- 
ceedings or any class of proceedings specified in such 
order under : 

(a) the Succession Act, 1925, if the proceedings 
cannot be disposed of by the District Delegate." 

By a general order all Subordinate Judges 
in this province have been authorized to 
take cognizance of such proceedings. Sec- 
tion 30 of the same Regulation reads as 
follows : 

“Save as otherwise provided by any law for the 
time being in force, appeals from decrees of Courts 
exercising original jurisdiction shall lie as follows :— 

(a) ina suit of the value not exceeding Rs. 5,000 
to the Court of the District Judge, and 

(b) in all other cases to the Court of the Judicial 
Commissioner.” | , 

It is clear in these circumstances that 
although Senior Sub-Judges have been 
invested with powers to hear applications 
under the Succession Act, they have not 
been so empowered by a Notification of 
the Local Government published in the local 
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-` Official Gazette as required by s. 388, Suc- 
cession Act. The normal course of appeal 
laid down in the N.-W. F. P. Courts Regu- 
lation is, therefore, not affected, and the 
appeal in this case lay to this Court and 
not to the Court of the District Judge. I 
therefore accept this application on the 
ground that the order of the Additional 
Judge was made without jurisdiction and 
setting aside that order direct that he do 
return the memorandum of appeal to the 
appellant for presentation in the proper 
Court. The petitioners will have their own 
costs in this Court and Pleader’s fees are 
fixed at Rs. 30. 
8, Application accepted. 


PATNA HIGH COURT 


_ Criminal Revision Petition No. 535 of 1937- 


October 21, 1937 
AGARWALA, J. 
BANARSI RAUT—PETITIONER 
i versus 
EMPEROR— RESPONDENT 
Penal CodetAct XLV of 1860), s- 498—“Deten- 
tion "—Married.woman found living in accused's 
house and sexual intercourse taking place—There 
was held persuasion amounting to detention. 
Providing shelter for a married woman is such an 
inducement as to amount to detention within the 
meaning of s. 498, Penal Code. 
Where a married woman was found in the house 
of the accused where she was living for sometime 
and sexual intercouse between them had taken 


Pei, that there was persuasion amounting to 
detention within meaning of s. 498. Lachman 
Chamar v. Emperor (1) and Prithi Missir v., Emperor 
(2), distinguished. 

Or. R. P. against an order of the Dis- 
trict Magistrate, Darbhanga, dated Sep- 
tember 11, 1937. 

Messrs. L. K. Jha and Rameshwar Chau- 
dhury, for the Petitioner. 

Messrs. B. C. De and B. P. Mahaseth, 
for the Orown. 

Order.—The only point for considera- 
tion in this case is with regard to the 
meaning of the word “detention” in s. 498, 
Penal Code. The material facte are that the 
Petitioner has been convicted under that 
section of detaining the wife of the com- 
plainant with the intention referred to in 
the section. The woman was found in the 
house of the accused where she had been 
living for some time and it is admitted that 
sexual intercourse between them had taken 
place. There is no evidence with regard to 
forcible detention of the woman or that 
she was kept in the house of the petitioner 
by deceit, The lower Appellate Court has 
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referred to certain decisions of the Chief 
Court of the Punjab with regard to the 
meaning of the word ‘‘detention” in s. 498. 
In those cases it had been held that deten- . 
tion in that section is not confined to deten- 
tion by force or deceit but extends to the 
keeping of the woman by persuasion. As to’ 
the circumstances in which it can be infer- 
red that there was such persuasion, great 
difficulty arises. In a case referred to by 
the learned Advocate on behalf of the peti- 
tioner reported in Lachman Chamar v. Em- 
peror (1) it was held that an accused person 
could not be convicted under s. 498 merely 
because it was found that a married woman 
was living in his house of her own free 
will when the woman in question had no 
desire to return to her husband. Similarly 
in Pritht Missir v. Emperor (23 it was held 
that a conviction under s. 498 could not 
be sustained in the absence of evidence 
showing that the accused did something 
which had the effect of preventing the 
woman from returning toher husband, 

In the first of these cases it has to be 
observed that the accused was not aware of 
the fact that the woman was a married 
woman, and frcm the facts stated in the 
report of the second case, it dces not 
appear that there was evidence of the know- 
ledge of the marriage or-of the accused 
baving had sexual intercourse with the 
woman. In the Punjab case ıt was held 
that providing shelter for a married woman 
was such an inducement as to: amount to 
detention within the meaning of s. 498, 
That appears to be the accepted interpreta- 
tion of the-word “detention” in s, 49% and 
the only question is whether in the circum- 
stances of this case it can he held that 
there was such an inducement or persua- 
sion of the woman as would come within 
the meaning of the word “detention.” The 
circumstances are that the accused kept her 
in bis house and according to his own state- 
ment had sexual intercourse with her. The 
Courts below have inferred from these facts 
that there was persuasion and I am -not 
prepaied to differ from the inference drawn 
from those facts. The result is that this 
application must be dismissed, 


8. Application dismissed. 


(1) 18 A L J 311; 56 Ind, Cas. 209;A I R 1920 All. 
48; 21 Or, LJ 414. ; 

(2) 400 WN 996; 166 Ind. Cae. 290 2} A I R 
1936 Cal 450; (1936) Or. Oas 634; 38 Or. L J-180; 
LER (1937) 1 Oal, 166; 9 R 0496 ü) 670 L J 
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LAHORE HIGH COURT 
Criminal Appeal No. 336 of 1937 
June 17, 1937 
BLAOKER, J. 
SODHI PINDI DAS AND OTHERS— 
Conviots—APPELLANTS 


versus 
_. EMPEROR—Oprosits Party 

Evidence Act (I of 1872), ss. 60, 160—Wétness not 
stating orally what the accused was alleged to have 
‘satd—No recollection of facts nor statement that 
-he had reported facts correctly—Evidence held in- 
admissible—Penal Code (Act XLV of 1860), 8. 124-4 
—Ezhortation to join Communist or Bolshevik party, 
if AOS en ew the dishonest Gov- 
ernment and “long live bloody revolution ” 
fell within a 124A Apa rns 

Where no attempt was made by a witness to 
state orally before the Court what the accused in 
each case was alleged to have said nor did he state 
before the Court that, although he had no specific 
recollection of the facts themselves, he was sure 


that the facts were correctly recorded in the docu- - 


ment : 

Held, that this evidence was inadmissible. 
Jagan Nath v. Emperor (1), relied on 

„The speech which amounts to an exhortation to 
his hearers to join the Communist or Bolshevik 
party is not in itself objectionable within the 
meaning of s, 124-A, Penal Code. 

Shouting objectionable slogans in a meeting 
namely “ destroy the dishonest Government" and 
“long live bloody revolution ", are objectionable 
within the meaning ofs, 124A, Penal Code. y 


Cr. A. from an order of the Additional 
District Magistrate, Jullundur, dated Jan- 
uary 11, 1937. f 

Mr. Sham Lal, for the Appellants. 

Mr. Ratan Lal Chawla, for the Advocate- 

. General, for the Crown. 

Judgment.—I will deal in this order with 
four appeals arising from convictions under 
s. 124-A, Indian Penal Code, by the 

Additional District Magistrate, Jullundur. 

Tn all these cases the same preliminary 
” objection has been raised by Counsel for the 
appellants and that is that inadmissible 
evidence has been relied upon in the shape 
of the ‘short-hand notes and the typed 
transcript of them made by the Folice 
reporter Arjan Singh. This objection has 
been made on the strength of a judgment of 
this Court in Jagan Nath v. Emperor (1). 
It was there pointed out that: 

“A witness who professes to prove Something spoken 
by another is expected to repeat in the witness-box 
what the latter had actually stated. He can, of 
course, refresh his memory by referring to any writing 
made, or any notes taken down by him, at the time 
when the speech was made. He can also use such 
writing or notes to corroborate his oral testimony, 
In some cases it is open to a witness merely to refer 
to a document and to say that it contains a correct 


“OYA IR 1932 Lah, 7; 134 Ind. Oas. 486: (902 
Gr, Cas. 17; 82 Cr, Ld 178; Ind, Rul, (1032) “Lain 
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statement of what happened in his presence; but in 
that case he must depose that he is unable to state 
from memory what happened as owing to a lapse of 
time and other circumstances he has forgotten it and 
further that he correctly recorded in the document 
what he had heard or witnessed. In such cases that 
document itself becomes primary evidence in the 


” 


cass. 


The facts of that case appear to be 
practically the same as of this and here 
again no attempt was made by this witness 
to state orally before the Court what the 
accused in each case was alleged to have 
said nor did he state before the Court that, 
although he had no specific recollection of 
the facts themselves, he was sure that the 
facts were correctly recorded in the docu- 
ment. This evidence is, therefore, inadmis- 
sible in its present form. It is true that, 
under s. 164, Evidence Act, improper 
admission of evidence is not by itself a 
ground for a new trial or the reversal 
of the decision if the facts have been proved 
independently of that evidence, and it, 
therefore,has to be seen in each of these 
cases whether this is so. 

But before doing so, I will merely refer to 
another objection raised in two of these 
appeals and thatis that the appellant in each 
case was not confronted: by the Magistrate 
with the particular passages which the 
Magistrate considered to be objectionable 
and asked to explain them. I am unable, 
however, to find that this is an illegality which 
vitiates the trial. The prosecution case in 
each trial was that the whole of the matter 
was seditious and the whole of the matter 
was put tothe appellants. Although in his 
judgment the learned Magistrate has picked 
out One or two passages as typifying the 
spirit of the whole, his finding is clearly 
that the whole speech is objectionable under 
s. 124-A, Indian Penal Ccde 

Turning now to the question of whether the 
offence has been proved by other evidence, I 
would take each appeal in turn, The first 
appeal is that by Ahmad Din against his 
conviction and sentence of two years’ rigorous 
imprisonment. In this case a number of 
respectable persons who were present at the 
meeting have been produced as witnesses 
and they do reproduce in their evidence 
portions of the speech practically verbatim. 
But I have very grave doubts whether this 
evidence can be considered reliable. It is 
rather significant that all these witnesses 
after a considerable lapse of time have 
remembered exacily the same portion 
of the appellant's speech and not the rest 
of it, and that they have remembered it 
what is, practically speaking, almost the 
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same words. These feats of memory involve 
coincidences which seem to me to be too 
extraordinary to be accepted in a Court of 
Law. Moreover, it should be noticed that, 
in the portion of the speech which they 
purport to have remembered, there appears 
a passage which, if the appellant did utter it, 
. would definitely have been’ seditious, and 
that is an excitement to Indians to take 
advantage of the seizure by Italy of the 
Suez Canal, if that event ever happened, 
to fight against the Government for inde- 
pendence, Curiously enough this passage 
cannot be found in the transcript of the 
report by the Criminal Investigating Depart- 
ment reporter which is clearly a far more 
reliable account. It would be seen, there- 
fore, that although there is other evidence 
to prove what this appellant said, it 
cannot be taken as reliable and the only 
basis for conviction would be the verbatim 
report of the speech taken down by the 
Criminal Investigating Department reporter. 
That being go, it seems to me that this trial 
and conviction must be set aside as based 
on inadmissible evidence. 

The only question is whether or not I should 
direct a re-trial. In this particular case I 
have read very carefully through the speech 
and I must admit that taken as a whole it 
dces not appear to me to be seditious in 
‘Intention. The speech amounts to an ex- 
hortation to his hearers to join the Communist 
or Bolshevik party and that in itself is not 
objectionable within the meaning ofs. 124-A. 
It is, however, true that ithere are certain 
passages which have been referred to by 
the learned Magistrate in which the speaker 
in’ his excitement does appear to have 
gone a bit too far and to have made remarks 
calculated to bring the Government in 
India into contempt and hatred. But none 
of these appear to me to be very serious in 
their nature and 1 think that in any case 
this appellant would have been amply 
punished for them by the imprisonment 
that he has already undergone. Therefore 
in his case 1 do not think there should be 
a re-trial and I accept his appeal and 
acquit him, 

The next appeal is that of one Abdul Aziz. 
Abdul Aziz is not alleged to have made any 
speech but to have shouted certain objection- 
able slogans. ‘hese slogans were: (1) “Des- 
troy the Government, (2) Destroy the 
dishonest Government, 
bleody revolution’, and (4, Destroy the pre- 
sent Government.” 

Now, in this case the objection as to 


the evidence of Arjan Singh is immaterial, ` 
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because the shouting of these slogans is 
clearly testified to by other respectable dis- 
interested witnesses whose evidence there is 
no real reason to reject. There is, however, a 
certain amount of defence evidence of persons 
who attended the meeting and state that the 
appellant did not use these particalar slogans 
and that all that he said was “Inqilab einda 
bad”. “Mazdur Kisan Conference zinda 
bad”. The learned Magistrate has pointed 
out that all these witnesses are interested 
in the appellant and that, therefore, no 
great reliance can be placed upon their 
evidence. It is true that these witnesses 
are al] members of the same political party 
as the appellant and to that extent their 
evidence is probably prejudiced against 
the prosecution and biased in his favour. 
Some of these people are respectable persona 
and I do not think that they are deliberately 
attempting to deceive the Court. But it is 
fairly obvious that with the best intentions 
in the world these persons who are deposing 
several months after the event to shouts raised 
by the appellant in the excitement and 
hurly burly of a political meeting, when 
there is nothing to show that they went there 
definitely to observe and to note the 
exact words used, are Rot in a position 
to rebut those who did go there definitely as 
observers and noted exactly what was said 
and madearecord of it at the time. I for 
one would not like to go in the witness-box 
several months after I had attended a meet- 
ing of this sort and swear that the accused did 
not use the expression khuni in referring 
to the revolution, or the word baiman in 
referring to Goverament. The most that I 
would be prepared to swear is that I could 
not remember having heard him use these 
particular words and I would have to 
admit that in the face of reliable evidence 
by other persons that he did use them, my 
recollection must be faulty. In factitseems 
to me, therefore, that it is satrsfactorily 
proved by the evidence on the record that this 
appellant did use these particular slogans 
and I have no doubt that two of them at 
any rate, namely “Destroy the dishonest 
Government” and “long live bloody revolu- 
tion", are objectionable within the meaning 
of s. 124-A, Indian Penal Code. I see no 
reason to interfere with the sentence and I 
accordingly dismiss this appeal. 

In the third case the appellant is one 
Ujagar Singh and the arcusation against him 
isthat he recited a seditious poem. The 
same preliminary objection arises in this. 
cage and I think must be sustained. Some 
attempt has been made by some of the other 
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witnesses to quote words of his poem but 
these are the same witnesses who appeared 
in the first case and I doubt if it would be 
safe to rely on their recollection. The qnes- 
tion, therefore, remains whether this appel- 
lant should be re-tried or not. I donot wish 
to prejudice any subsequent proceedings by 
giving any opinion as to the merits cf this 
particular case and would, therefore, merely 
record an order that, on account of the 
admission of inadmissible evidence, the 
conviction and proceedings are set aside 
and a restrial is ordered. As the re*trial will 
result in prolongation of the proceedings 
which is not the fault of the appellant I 
“direct that the appellant be admitted to bail 
to the satisfaction of the District Magistrate. 
The fourth appellant is one Sodhi Pindi 
Das. His case is practically identical with 
that of Ujagar Singh except that he has been 
convicted in respect of a speech and not for 
a poem, On full consideration of the case I 
pass the same order asin the case of Ujagar 
Singh, namely that, owing tothe improper 
admission of inadmissible evidence, the 
proceedings and conviction are set aside 
and that tle appellant be re-tried. For 
thesame reasons I direct thathe be releas- 
ed on bail to the sutisfaction of the District 
Magistrate. 
De i Order accordingly. 


< PATNA HIGH COURT 
Appeal from Appellate Decree No. 607 of 
1936 
August 11, 1938 
JAMES, J. 
REGISTRAR OO OPERATIVE 
SOCIETIES, BIHAR—APPELLANT 
versus 
RAMKISHUN MANDAR AND OTHERS— 


RESPONDENTS 

Practice—Parties—Proper party—Suit to set aside 
summary decision of certificate officer in case of claim 
to attached property—Registrar, Co-operative Societies 
who made award, tf proper party — Civil Procedure 
Code (Act V of 1908), s. 80—Netice to Registrar, Co- 
operative Societies, delivered to Secretary, Central Co- 
operative Bank—No evidence that Secretary conveyed 
it to Registrar—Service of notice cannot be presumed 
—S. 80 not complied with. 

In a suit instituted to set asige the summary 
decision of the certificate officer in a case of claim 
to attached property which had been made by the 
plaintiff, the Registrar of Co-operative Societies 
who made the award is nota proper party. 

Where a person is not a proper party to 8 proceed- 
ing, he cannot ask atthe same time tlat he should 
be struck off as a party and that the suit should be 
remanded forturther hearing 
_ The provisions of s, 80, Civil Procedure Oode, are 
imperative and must be strictly observed, 
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Where in a case some paper which purported to be 
a notice was sent by post addressedto the Registrar 
of Co-operative Societies through the Secretary or 
the Central Co-operative Bank and the notice was 
delivered to she Secretary but thera ig no evidence of 
any kind to indicate that the Secretary conveyed the 
notice to the Registrar, and there is no admission that 
the Registrar ever received it, it cannot be presumed 
that the Secretary delivered it to the Registrar as it 
ie not part of the Secretary's duty to carry letters of 
this kind to the Registrar and the provisions of 80, 
Oivil Procedure Oode cannot be held to have been 
complied with and service of notice cannot be held 
to be proved. Bhagchand Dagadusa v. Secretary of 
State for India (1), referred to. 

A. from adecision of the Subordinate 
Judge, Second Court, Monghyr, dated April 
21, 1936, confirming that of the Additional 
Munsif of Monghyr, dated November 25, 
1935. 

Mr. B. P. Sinha, for the Appellant, 

Mr, S. N. Bose, for the Respondents. 

Judgment.—This appeal arises out of 
a suit which was instituted to set aside 
the summary decision of the certificate 
officer in a case of claim to attach property 
which had been made by the plaintiff. 
The attached property was a house which 
belonged to the certificate debtor. This 
man had incurred liabilities to a Co- 
operative Society which was in liquidation 
and the amount of his liability had . been 
determined by an award of the Regis: 
trar of Co-operative Societies. A certifi- 
cate was then issued in execution of which 
this house was advertised for sale. The 
plaintiff joined as parties to the suit, the 
Registrar of Co-operative Societies and 
the auction-purchasers. The Registrar 
objected that the suit against him was not 
maintainable, and that notice under s. 80 
of the Code of Civil Procedure had not been 
served on him as required by law. He 
also objected that the plaintiff's purchase 
was a sham transaction. The Oourts 
below found that the Registrar was a 
proper party to this litigation and that 
notice had been adequately served on 
him and they also found thatthe pur- 
chase by the plaintiff had not been 
shown to be a sham transaction. The 
suit was decreed, and theappeal was 
dismissed. In each instance the Registrar 
was required to pay the plaintitf’s costs. 
This appealis preferred by the Registrar 
of Cooperative Societies, who objects to 
so much of the decree as has made him 
liable to pay the plaintiff's costs on the 
ground that he wasnot a proper party 
and that notice on him was not served ag 
required by law. 

The learned Government Pleader arguing 
the appeal has also pointed out that the 
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trial Court omitted to notice that after 
the dismissal of the objection by the 
certificate officer, the burden lay on the 
plaintiff to prove that the transaction 
“by which he acquired title to the ‘house was 
areal and genuine transaction butif the 
Registrar isnot a proper party to these 
proceedings, he can hardly ask at the same 
time that he should be struck off as a 
defendant and that the suit should be 
remanded for further hearing. In fact 
as Mr. Bose points ont on behalf of the 
plaintifi-respondent, the finding of the 
learned Subordinate Judge, though he 
speaks rather ambiguously here and 
there, is based more on appreciation of 
the plaintiff's evidence than on the absence 


of evidence onthe side of the defen- 
dants. 
Tbe Registrar who made the award 


was not a proper party in this litigation. 
He ought not to have been joined by the 
plaintiff, and he should have been struck 
out by the Munsif as soon as the plaint 
was received. In any event the Registrar 
could not properly remain on the record as 
a party, because there was no proof of 
service of notice unders. 80 of the Civil 
Procedure Code; and he had specifically 
taken the objection that notice had not 
been served. Some paper which purported 
to be a notice was sent by post addressed 
to the Registrar of Co operative Societies 
through the Secretary of the Central 
Cooperative Bank of Mongbyr. ‘tke 
notice was delivered to the Secretary at 
Monghyr, on April 3, 1934. There is no 
evidence of any kind to indicate that the 
Secretary conveyed the notice to the 
Registrar, and there is no admission that 


the Registrar ever received it, If this 
was to be proved as a valid notice, it 
would have to be proved that the 


Secretary, accepting the office of agent 
of the plaintiff, delivered this letter to the 
Registrar cr to bis office in Patna within 
two days of bishaving received it at 
Monghyr. Mr. Bose suggests that we 
ought to presume that ali this was done 
by the Secretary; but it was not part of 
the Secretary’s duty to carry letters of 
this kind to the Registrar and it must be 
held that service had not been proved. 
The learned Subordinate Judge has re- 
marked that a notice under s. 80 js 
sufficient if it substantially fulfils its 
objects in informing the party concerned 
generally of the nature of the suit intended 
to be filed, ciing two decisions of the 
Bombay High Court which were disapprov- 
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ed by the Privy Council in Bhagchand 
Dagadusa v. Secretary of Sate for India 
(1). It may be remarked that it has not been 
proved in this case that the Registrar 
was informed of the nature of the suit 
within two months of its institution; and 
it certainly cannot be held that the pro- 
visions of s. 80 of the Civil Procedure Code 
were observed. That being s80, since 
the provisions of s. 80 are imperative 
and must be strictly observed, the suit 
against the Registrar ought to have been 
dismissed cn that ground alone, as was 
done by the Privy Council in the case 
which has been mentioned. 

The appeal is accordingly allowed with - 
costs. The decrees under appeal are 
set aside so far as they affect the Regis- 
trar of Co-operative Societies; and the 
suit is dismissed as against the Registrar 
with costs throughout. The decree as 
against the other defendants is not affected 
by this order. 

8, Appeal allowed. 

(1) 51 B 725; 104 Ind. Oas. 257; 53 M LJ 81;A IR 
1927 P C 176; 254 LJ 641; 29 Bom. L R 1227; (1927) 


M W N 561; 46 C LJ 76;1 Luck Cag, 291; 22 CW N 
61; 26 L W 809; 54 I A 338 (P O). 





RANGOON HIGH COURT 
Criminal Appeal No. 878 of 1937 
September 21, 1937 
Macknry, J. 

MAUNG BA YIN—AocvsEp 
versus 
THE KING- Opposite PARTY 
Penal Code (Act XLV of 1660}, s. 376-—Hzistence 
of injury to vagina—Inference of rape, if justified. 

he mere existence of the injury to the vagina 
does not necessarily and inevitably justify the in- 
ference that there had been rape. 

Cr. A. from an order of the Sessions 
Judge, Bassein, dated July 3, 1937. 2 

Judgment.— Ma Sit To, a girl not yet 13 
years of age, was employed by the appel- 
lant Maung Ba Yin and his wife to look 
after their children. One day in the early 
morning Ma Sit To returned to Ler mother 
Ma Thein Hla's house saying that she had 
fever. About ten days later, that is to say, 
on December 1, 1936, Ma Sit To died, 
The appellant has been convicted under 
s. 376, Part °l, Indian Penal Code, for 
raping the girl Ma Sit To, and has been 
sentenced to suffer transportation for life. 
The conviction rests on the alleged accusa- 
tion made by Ma Sit To some 3, 4 or 
5 days’ after she had returned to her 
mother's house. This accusation was.held 
to have been confirmed by the evidence of 
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_ the medical officer who conducted the post 
morlem examination on Ma Sit To's body 
on December 5, 1936, when the body was 
already decomposed: and further by 
certain circumstances which the learned 
Sessions Judge held to have been proved, 
showing that Maung Ba Yin had the 
opportunity of committing the rape the 
night before the girl returned to her mother’s 
house and showing that on learning of the 
girl’s accusation the appellant took steps 
to pacify or control her mother Ma Thein 
Hla and step-father Po Hmat. I do not 
propose to examine the evidence in detail. 
The learned Judge has already dealt with 
this evidence very fully in his judgment, 
It is unfortunate that practically all the 
witnesses are untrustworthy as was manifest 
in the course of the trial. There is one 
passage in the judgmentof the learned 
Sessions Judge which I think may usefully 
be quoted. He says: 

“Now conceding that Ma Thein Hla and Po Hmat 
are liars and devoid of the rudiments of principle, 
that Aung Gyi and his son are unscrupulous, and 
determined to destroy the accused, that Pan Yi was 
smarting under a sense of resentment, that Ma Aung 
Byu is Aung Gyi's sister, Ma E Yon, Ma Thein 
Hla's sister, and Ma Thaung Pan Yi's wife, there 
is one admitted circumstance in this case, which 
makes it clear that the evidence of these witnesses 
who say that, before her death, Ma Sit To had 
denounced the accused as her ravisher, cannot be 
rejected as a fabrication of malicious minds, and 
that is the accused's own admission and Ma Thein 
Hla's evidence that on hig return from Bassein 
(which might have been as early as November 26) 
he went to Ma Thein Hla's house and asked Ma 
Sit To why she was making a false statement egainst 
him. In this Court the accused's wife Ma Hla Sein 
endeavoured to deny that she had heard that her 
husband had been accused of the rape, but was 
compelled to admit that, on her husband's return, 
she told him about the accusation, but endeavoured 
to explain this away by saying that Ma Thein Hla 
had told her that Maung San had advised her to 
send Ma Thein Hla to hospital, and make a state- 
ment implicating the accused.” 

I agree with the learned Sessions Judge 
that this reasoning does justify the conclu- 
sion that the girl did accuse the appellant 
Maug Ba Yin of having raped her. It 
may be noted here that the evidence seems 
to show that Maung Ba Yin left the village 
on the afternoon of November 17, in the 
company of Maung Pan Yi, uncle of the 
deceased girl, in order to go to Bassein 
where Pan Yi had to appear before a Court 
on November 19. Ba Yi was surety for 
Pan Yi's appearance. Ba Yin on this occa- 
sion declined to continue to be surety for 
Pan Yi and the latter was accordingly 
remanded to custody. Pan Yi did not 
return to the village till the eveaing of De- 
cember 1, the day on which Ma Sit To died. 
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He made his report to the headman the next 
day. Ba Yin, however, must have returned 
earlier than this. His wife states that he 
returaed some three or four days before 
Ma Sit To died. So far as cau be gathered 
from other hints in the evidence this 
appears likely fo be the case, Tae appel- 
lant must have been away from his house 
for seven or eight days atleast. Now the 
first point which attracted my notice was 
that practically all the witnesses seem to 
suggest that the girl was ill for about ten 
days before her death. The witnesses are 
somewhat vague as to the exact period: 
but most of them do seem to agree that 
the period was about ten days. Now if Ma 
Sit To left Ba Yin's house on November 17, 
she would have been ill for 15 days. Ma 
Hla Sein states that it was some day or 
two after Maung Ba Yin had gone to 
Bassein that Ma Sit To left her house, and 
sofar the evidence seems to suggest that this 
statement is true, 


The prosecution witnesses sought to 
show that on the afternoon and evening of 
November 16, Ma Hla Sein together with 
Ma Tnein Hla and another woman Ma 
Mai Han went to the neignbouring village 
of Hainggyi, where there is a market 
leaving Ba Yin alone iu the house with, 
Ma Sit To. They did not return till late 
in the evening. Ma Thein Hla states that 
on reaching Ba Yin’s house she found it 
in darkness and called out to her daughter 
to take her basket. Taen the appellant 
called back “Ma Sit To cannot coma as 
she has cat her leg with a broken bottle,” 
and he opened the door and snowed tha 
light. Sane went into the room and saw 
her daughter lying asleep but did not 
speak to her or awaken her. The next 
morning when her daughter came home 
she complained to her that she was not 
feeling well: she hada blanket over her 
(suggesting fever), but sho had no cut on 
her leg. As the learned Sessions Judge has 
observed, the witnesses are untrustworbay 
and it seems to me alittle diticult to hold 
that it has been certainly proved that it 
was on the evening of November 16, that the 
party went to Hainggyi: and that it was 
next day that Ma Sit To came home. 


Even if it be conceded that Ma Sit To 
did make this accusation some days after 
leaving Ba Yin's house, it has first to be 
shown that this statement is admissible 
in evidence unders. 32, Evidence Act. It 
has to be {shown that the statement is a 
statement made by Ma Sit To as to the 
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cause of her death oras to any of the cir- 
cumstances of the transaction which resulted 
in her death, that is to say, it has to be 
shown that she was raped and that the 
rape resulted in her death. On reading 
the medical evidence which is on record in 
the case, I was quite unable to see how it 
could be. held that this evidence estab- 
lished the fact that Ma Sit To's death was 
due to rape or indeed that she bad been 
Taped. There were certain Points in the 
medical evidence which struck me as being 
peculiar and for greater certainty | secured 
“the further evidence of Lieut.-Colonel Tres- 
ton, M. O., -I.M.8., a well-known expert in 
gynecology. His evidence more than con- 
firms my distrust of the correctness of the 
inference which has been drawn from the 
state of Ma Sit To’s body as to the ulti- 
mate cause of her death. (After discussing 
the medical evidence the judgment pro- 
ceeded further). According to Ma Thein 
Hla it was only three days after her return 
home that she said that Ba Yin had raped 
her. It was then only that her mother 
found, she says, blood dripping from her 
vagina which was swcllen. Now I think 
this shows conclusively ihe falsity of the 
case. Ifit were true that the girl had been 
violently raped on the night before she 
came home, tLe mother must have seen the 
blood before three or four days had elapsed. 
It was only after the report of rape had 
been made and when the witness came 
round tosee the girl that it was neticed 
that her longyi was stained with blood. The 
learned Sessions Judge has Tightly observed 
that this woman Ma Thein Hla is a woman 
of no character at all. To my mind it is not 
at all inconceivable that she herself caused 
the injury to her daughter's vagina, She 
may have thought that this treatment was 
necessary for whatever ailment she con- 
ceived her daughter to be suffering from: 
and if is even possible that her daughter 
may have told her some story about having 
sexual intercourse with someone. (Subse 
quently the idea may have come into her 
head, as it often comes into the head of 
persons of her character, to seek to gain 
advantage from a false accusation of rape 
and in this she may have been abetted hy 
her daughter). These, however, are mere 
surmises. | mention them merely to empha- 
size the point that the mere existence of 
the injury to the vagina does not necessarily 
and inevitably justify the inference that 
there had been rape, So far from this being 
so in the present esse I think that the 
medical evidence anc such i details of the 
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course of the illness as we have, show that 
the injury was not due to rape. | 

It is significant that after the complaint 
of rape had been made the Burmese Doctor 
Po Aung was summoned. Ma Thein Hla 
says that he did not examine the deceased's 
body but merely rubbed a little powder on 
the upper part of her body and treated her 
thus for two or three days, and then told 
Ma Thein Hla that owing to frequent 
hemorrhages he could not cure her; so 
that it was only several days after the girl 
left Ba Yin’s house that we hear of frequent 
hamorrhages. I have said that Ma Thein 
Hla does not appear to bave noticed that 
her daughter could not walk properly when 
she returned home. I say this because in 
her first account given in her examination- 
in-chief she omits to say that ; she noticed 
that. It is only in cross-examination that 
she says that when the deceased came 
home she could neither walk nor eat. Now 
if this were true, it is inconceivable that 
Ma Thein Hla would not have closely ques- 
tioned her daughter as to the reason why 
she could neither walk noreat. Po Hmat, 
the step-father, says that the deceased came 
home at about7or 8 4. M. next morning 
(after the visit to Hainggyi): her mother 
questioned her and she said that she had 
come home because she was ill. The de- 
ceased could not walk properly : she would 
not eat any solid food He says : 

“After she had been home for nine days, I heard 
her mother ask her ‘what is the matter with your 
abdomen ? Your glands appear swollen.’ Then the 
girl said ‘Mother’ uncle Ba Yin did me wrong and | 
had intercourse with me,’” , 

I do nct know whether the mother’s 
question suggested the answer to the girl 
and the mother really believed the inter- 
course had taken place only so recently 
‘although she professed to do so for the 
purpose of establishing the charge) and she 
suspected the reason for the swelling of 
the abdomen, [If so, the remak of the Colo- 
nel Treston in regard to his experience of 
the cause of rents in ae puedes part of 

i vagina is of great interest. 
ng think I have sa enough to show that 
far from it being clear that the peritoni- 
tis was due to the rent in the vagina which 
was caused by rape, on the contrary it 
would appear,thatthe rent in the vagina 
was not caused by rape— supposing the 
rape to have taken place on the date fixed 
by the prosecution witnesses~and there- 
fore that rape was not the cause of Ma Sit 
To’s death and consequently „her state- 
ments as to the rape are inadmigsible, and 
if the peritonitis was caused owing to an 
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infection introduced through the rent in 
the vagina, then that rent was made long 
after the girl had left Ba Yin’s house, and 
her story that she was raped cannot be 
believed in any case. The learned Sessions 
Judge considers it significant that the 
appellant tried to stop the girl making tbis 
accusation against him, and did succeed in 
stopping Ma Thein Hla from doing s0, 
even before the girl died. Considering that 
the appellant was well aware that he had 
bitter enemies who were taking interest in 
the matter, it appears to me not at all 
unnatural, if he were innocent, that he 
should try to get the girl to stop making 
such statements. The learned Sessions Judge 
further observes that when she died the 
appellant endeavoured to dispose of her 
body before it should be examined by a sur- 
geon. Ido not, however, find that the evi- 
dence goes so far as this. The appellant 
does appear to have offered to bury the 
body and give the girl a good funeral; but 
he might well do this even if he were inno- 
cent, owing to his anxiety to propitiate his 
enemies who he thought were fabricating a 
case against him; and that explains his 
entertaining Ma Thein Hla and Po Hmat 
in his own house for a few daya imme- 
diately after the girl's death Pan Yi says: 
“I obtained information that the deceased’s 
body would be cremated early next morn- 
ing," but we have no corrcboration of this 
information. 

T have not referred at length to the evi- 
dence of Maung Po Aung, the Burmese 
Doctor, as although he calls himeelf a dce- 
tor he is obviously a very ignorant man. 
He says that when he saw the girl she had 
delirium and quick pulse, was unable to 
speak and was in astate of coma. He says 
that Ma Thein Hla told him that the girl 
had eaten zibyuthi and thabyuthi while 
menstruating and had got high fever in 
consequence. This witness denies having 
told the headman Po Seik that when he 
went to treat her she was menstruating ex- 
cessively and that the girl died because 
of this and because of fever. The 
headman avers that he did tell him this. 
Possibly Maung Po Aung misunderstood the 
question. Trere was no reason why he 
should not have admitted having made the 
statement to the beadman as if seems to be 
not inconsistent with all that he admits 
what Ma Thein Hla told him. The curious 
point in connection with this witness is that 
his wife Ma Kyu Ma has given evidence very 
strongly in favour of the prosecution. She 
it was who questioned the girl most closely 
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as to the details of the rape. Yet Po Aung 
says that his wife told him nothing at all 
about this. However I do not think that 
Ma Kyu Ma could be held to be a reliable 
witness. She improved considerably on the 
evidence that she gave in the committal 
Court and even went so far as to swear that 
she had made the same statements in the 
committal Court asin the Sessions Court. 
If Ma Kyu Ma is an unreliable witness 
then at least there is asuggestion that Po 
Aung is telling the truth. If the charge of 
rape is.unsustainable, then also the charge 
under s. 325, Penal Code (in respect of the 
injury to the vagina) cannot be sustained. 
The appeal is allowed, the finding and sen- 
tence of the lower Court are set aside and 
the appellant is acquitted. 
s. Sentence set aside. 





PATNA HIGH COURT 
Appeal from Appellate Order No. 5 
of 1938 
August 16, 1938 
Wort, AG. O. J. AND MANOHAR LALL, J. 
PARMESHWARI SINGH AND cfaEes 


~ APPELLANTS 
VETSUS 
RANJIT SINGH AND UTAERS— 
RESPONDENTS 


Limitation Act (IX of 1908), s.7—Decree in January 
1932 in favour of grand father karta of family and 
minor grandson —First execution application in 
September 1935—Minor must be assumed to have 
appeared by next friend — Next friend held could not 
give discharge and application was not time-barred 
against grandfather. 

he inhibition as regards one capacity would 
apply also to the person in his other capacity; in other 
words, when once & person is appointed a guardian 
ad litem, or appears as a next friend, O, XXXII, r. 6, 
Civil Procedure Oode, equally applies and, there 
being an inhabition, the test laid down by s. 7 of the 
Limitation Act applies. Ganesha Row v Tulja Ram 
Rao (2), relied on Latchmana Chetty v. Subbiah 
Chetty (1), referred to. 

Adecree was obtained on January 28, 1932, in 
favour of four persons: the grandfather who was the 
karta of the family, his song and a grand-son who 
was a minor. The first execution application was 
made on September 26, 1935 : 

Held, that it must be assumed that the minor 
appeared by his next friend and applying the test laid 
down in s. 7, Limitation Act, the next friend could 
not give a discharge and therefore limitation did not 
Tun as against the other persons, that is to say, per- 
sons other than the minor, The application was not, 
therefore, time-barred, 


A. from an order of the District Judge, 


. Bhagalpur, dated August 12, 1937, reversing 


anorder of the Subordinate Judge, Bhagal- 
pur, dated September 21, 1936. 

Mr. Bindhyeshwart Prasad, for the Ap- 
pellant, 
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Mr. Barhamdeo Narain, for the Respond- 
ents, 

Wort, Ag. C.J.—This appeal is by the 
judgment-debtor against the order of the 
District Judge allowing the appeal against 
the decision of the Subordinate Judge in 
an execution case. . 

The only point was whether the appli- 
cation for execution is barred by limita- 
tion. The frst execution was taken out on 
September 26, 1935, and the decree having 
been obtained on January 28, 1932, in 
favour of four persons the grandfather 
who was the karta of the family, his sons 
and a grandson who was a minor it is 
clear thatthe application would be barred 
by limitation unless some provision of the 
Limitation Act could be called to the aid 
of the decree-holders, The decree-holders 
rely upon s. 7 of that Act. Section 7 pro- 
vides that where one of several persons 
who are jointly entitled to make an appli- 
cation or to institnte a suit is under adis- 
ability the question whether that disabili- 
ty enures to the benefit of the other decree- 
holders or applicants depends upon apply- 
ing the test whether the perscns who are 
not under a disability culd give a dis- 
charge without the concurrence of the per- 
son under such disability. I donot think 
there can be any doubt in this case that 
the grandson (the minor) appeared by his 
nearest friend whoever, that may have 
been, probably his grandfather, ‘There are 
certain referencesin the record which 
lead us to suppose that to be the case. At 
one stage of the argument it was thought 
necessary to send for the record of tke 
ease forthe purpose of deterinining whe- 
ther a guardian has been appointed by 
Court but at that moment there was some 
misapprehesion and it is now clearly seen 
that no such application is necessary 
having regard to the fact that the minor was 
amongst the applicants and not a defend- 
ant or respondent to the application. We 
must, therefore, act on the assumption 
that the minor, as I have said, appeared by 
his next friend whether he appeared by 
the next friend (the minor being the ap- 
plicant) or whether he appeared by his 
guardian ad litem (being defendant to the 
suit or respondent to the application in 
execution), O. XXXII, çr. 6, equally 
applied which is mandatory and is manda- 
tory in the sensethat no compromise can 
be entered into without the leave of the 
Court. Therefore, we haveto apply the 
test of s. 7 onthe assumption, in this case 
that the grandfather could not give a 
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discharge on behalf of the minor. The 
proposition, I think, clearly appears from. 
the decision of certain cases which are 
referred to by the Ohief Justice in Lateh- 
mana Chetty v. Subbiah Chetty (1). Dealing 
with this question the learned Ohief 
Justice pointed out that there was a num- 
ber of decisions on this point culminating 
in the decision of the Madras Court in 
Ganesha Row v. Tulja Ram Row (2). That 
case as it appeared to the learned Judges of 
the Madras Court was this. The party there 
being a defendant or respondent and being 
a minor was represented by a guardian 
ad litem and the question arose as to whe-« 
ther a discharge could be given. There 
was an inhabitation with regard to a 

discharge without the consent of the Court 
under O. XXXII, r. 6,80 far as regards 
the father or the managing member was’ 
concerned in his capacity as guardian ad- 
liem. But the learned Judges came to 
the conclusion that there was no such in- 
hibition with regard to that person as 
managing member of the joint Hindu 
family and, therefore, as a representative 
of the minor member. The case came 
before their Lordships of the Privy Coun- 
cil and tke effect of the decision it clearly 
appears was, tiat the inhibition as 
regards one capacity would apply also to 
person in his other capacity: ia other words 
when once a person is appointed a guar- 
dian ad litem or, (as in this case) 
appears as anext friend, O. XXXII, r.6, . 
equally applies and, there being an in- 
hibition, the test laid down by s. 7 of the 
Limitation Act applies. Applying that ~ 
test we conclude that the next friead could 

not givea discharge and, therefore, limi- , 
tation did not run as against the other: 
persons, that is to say, persons other than ` 
the minor. a 


Then it was contended that if limitation ` 
did not run and the minor was entitled- 
to bring his application for execution after 
the disability had disappeared, the 
application for execution was premature. 
The answer to that case seems to me to 
be clearly provided by the case of Phool- 
bus Koonwar v. Jogeshur Sahay (3). In my 
judgment, therefore, the decision of “the 


(1) 47 M 920; 82 Ind. Cas. 785; 20 L W 342: 47 M 
LJ 339; (1924) M W N 773; A I R 1925 Mad. 78; 35 M 
LT 92 


(2) 40 I A 132; 19 Ind, Cas. 516; 17 O W N 765; 11 A 
LJ589;18 O L J 1; 15 Bom. L R 626; 14MLT1; 
(1913) M W N 575; 25 ML J 150; 36 M 395 (P 0). 

(3) 3 IA 7; 1 O 226; 25 W R 285; 3 Sar. 573; 3 Suther - 
236 (PO), 
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learned Judge in the 
right. 

The appeal must, therefore, be dismissed 
with costs. 

Manohar Lall, J.—I entirely agree. 

8. Appeal dismissed. 


Gourt below was 





CALCUTTA HIGH COURT 
Civil Suit No. 1265 of 1934 
January 31, 1938 
PaNoKRIDGR, J» 
KUMAR NARENDRA NATH MITTER 
—PLAINTIFF 
` versus 
Srimatti BIMALA SUNDARI DEBI an 
OTHERS—DEFENDANTS 

Power-of-attorney—Construction—Held, agent had 
power not merely to sign but to render legally 
effective by signature—-Principal and agent—Con- 
tract within scope of agent's authority—Principal, if 
can repudiate it merely because it is for agent's 
benefit. 

A clause in the power-of-attorney ran thus: “to 
sign, execute and deliver for us in our names 
jointly or severally any release or re-conveyance of 
any money owing, due or payable to us jointly or 
severally, to execute and deliver any lease or 
counterpart or patiah or kabuliyat in respect of 
any property which we heve or which we may 
secure hereafter jointly or severally andto sign or 
execute any bond, indemnity bond, jamini kabuliyat, 
suretyship bond, mortgage or any other documents 
purporting to create any charge,lien or incum- 
brances upon our property or upon our claim over 
any property which we could have signed jointly 
or severally, were we personally present and did 
the same.” : 

Held, that it would be unreasonable to construe 
the concluding words “ which we could have signed 
jointly or severally, were we personally present and 
did the same " to refer only to the physical act of 
signature, and “sign " in the clause means to render 
legally effective by signature. Puran Chand v. 
Monmotho Nath (2), referred to, Janki Pershad v. 
Yahia Hossain (1), distinguished. 

It cannot be said that in the absence of express 
authority a principal can repudiate a contract 
within thetcope of the agent’s general authority if 
the contract is one prima facie forthe benefit of 
the agent. Reckith v. Barnett Pembroke and Slater, 
Ltd., (3), distinguished, Hambro v. Btrnand (4) and 
Bank of Bengal v. Fagan (5), referred to. 

Mr. S. M. Bose, Dr. Sudhish Hoy and Mr. 
Kumud Bose, fur the Plaintiff. 

Messrs. S. N. Banerjee Jr.) anc S. N. Roy 
Chowdhury, for the Defendants. 

Judgment.—'he plaintiff in this suit asks 
for an account against the first defendant 
who is the widow and personal representative 
of one Bangsadhar Chakravarty who died 
on July 5,1932. The cause of action arose 
out of awritten agreement dated November 
10, 1928, whereby Bangsadhar Chakravarty 
undertook the duties of Naib of a certain 


Touzi belonging to the plaintiff, The other 
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defendants are sued as the guarantors or 
the representatives of the deceased guaran- 
tors of the proper performance by Bang- 
sadbar Chakravarty of his obligations 
under the agreement. The defendants 
Sridhar and Basanta are brothers of 
Bangsadhar Chakravarty, and surviving 
guarantors. The defendants Shibnath and 
Shambhunath are the representatives of 
Adhar, a deceased guarantor who died in 
1935, and the defendants Madhai, Nitai 
and Khoka are the representatives of Sreehari, 
another deceased guarantor who died in 1935. 
No written statements have been filed by the 
representative of Adhar or by Basanta. 
Bimala Sundari, the widow and the repre- 
sentative of Sreehari have filed a written 
statement but have not appeared at the 
hearing, and the only defendant who has 
effectively contested the plaintiffs’ claim is 
Sridhar. His main defence is based on 
the fact that the agreement of November 10, 
1925, was not executed by him personally 
but by Bangsadhar Chakaravarty purport- 
ing to act under a general power of attonery 
executed by Sridhar and Sreehari in favour 
of Bangsadhar Chakravarty in January 1910. 
Tue Touzi whichis the subject-matter of 
1925 agreement is situated inthe District 
of Khulna, and the partics are residents 
of that district, where the properties charged 
as security under the agreement are also 
situated. It is admitted that at the date of 
the execution of tLe power of xttoney Sridhar, 
who is in Government employment was 
stationed at Shillong. Sridhar contends that 
the execution of the insirument of 1925 
by Bangsadhur Ohakravarty on his behalf 
was not authorized by the power. 


He first submits that what the power con- 
templates is not authority of the agent to 
agree on the principal's behalf, but only 
authcrity to execute agreements, that is 
to say, authority to take the steps neces- 
sary tc reduce an agreement, of which 
the principal has approved personally to 
legal or formal shape. He relies on Janki 
Pershad v. Yahia Hossain (1),in which it 
was held that where an agent had authority 
under power to execute deeds of sale and 
to admit execution thereof he could not 
enter into an enforceable agreement for 
sale of the principal's property. The case, 
however, is no authority for saying that in 
the absence of express authority by the 
principal a completed deed of sale executed 
by the agent would not have effectively 
transferred the property. The clause in 


(1) 16 O L J 119; 13 Ind, Cas, 637 
> 
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m power relied on by the plaintiff runs 
thus : 

“To sign, execute and deliver for us in our names 
jointly or severally any release or re-conveyances of 
any money owing, due or payable to us jointly or 
severally, to execute and deliver any lease or 
counterpart or pattah or kabuliyat in respect of any 
property which we have or which we may secure 
thereafter jointly or severally and to sign or execute 
any bond, indemnity bond, jamini kabuliyat 
suretyship bond, mortgage or any other documents 
purporting to create any charge, lien or incumbrances 
upon our property or upon our claim over any property 
which we could have signed jointly or severally, were 
we personally present and did the same." 

In my opinion it would be unreasonable, to 
construe the concluding words “which we 
could have signed jointly or severally, were 
we personally present and did the same” to 
refer only to the physical act of signature, 
and I think “sign” in the clause means to 
render legally effective by signature. Pos- 
sibly Puran Chand v.Monmotho Nath (2), 
is of some assistance to the plaintiff. Vis- 
count Sumner observes at page &4*: 

“They (the words “person executing”) mean some- 
thing more namely the person who by a valid 
ezeoution enters into obligation under the instru- 
ment. < 

The second point raised is that Bangsadhar 
Chakravarty as agent had no authority to 
enter into the contract whereby his principal 
became surety for himself. Itissaid that this 
follows from Reckith v. Barnett Pembroke and 
Slater. Ltd. (3), in which an agent held 
a power-of-attorney to manage his principal's 
affairs, and for that purpose to sigo and 
execute all documents which might be 
necessary. The agent, as his principal’s 
attorney, drew a cheque on the principal's 
banking account, and with it fraudulently 
paid a personal debt due from the agent to 
the respondents. lb was held that the prin- 
cipal was entitled to recover the amount of 
the cheque from the respondents, Nowit will 
be noticed that in the present case the agent 


is not alleged to have acted fraudulently. 


Indeed having regard tothe relationship of 
the principal and agent and the fact that 
the document of 1925 isa registered docu- 
ment, I have little doubt that Sridhar has 
long been aware of its existence without 
attempting to repudiate his liabilities under 
it. However there is nothing in the nature 
of a replication raising an issue of ratifica- 
tion or acquiescence, and, therefore, these 
speculations cannot be relevant. In Reckith 

(2) 55 L A 81; AT R 1928 P O 38; 108 Ind. Oas. 312;55 
C 632; 26 A L J 121; 27 LW 338; (1928; M W N 149; 
54 M L J 473; 470 L 3 396; 32 OW N 629; 30 
Bom. LR 783 PO. 


(3) (1929) AO 176; 98LJK B 136; 40LT 203; 
34 Oom. Cas. 126; 45 TLR 36. 


*Page of 55 I, A.—[Hd,] 
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v. Barnett ‘Pembroke and Slater, Ltd. (3), 
the power was construed us one authorize 
ing the agent to manage the principal's 
affairs when the principal was abroad. The 
power with which I am dealing is, in my 
opinion, not so restricted in its scope. On the 
pleadings the question raised is purely one 
of construction. As has been already 
said there ig no charge of a fraudulent 
exercise of the power, nor is there any 
evidence pointing to dishonesty. It is 
to be noticed that in Hambro v. Burnand 
(4), where the agents contracted on behalf 
of his principal to guarantee a debt due to 
the plaintiff from a company of which the 
agent was director, it was held following 
Bank of Bengal v. Fagan (5), that the 
principal could not repudiate the contract 
on the ground thatthe agent in making it 
acted in his own interests and not in 
those of the principal. 

Neither Reckith v. Barnett Pembroke and 
Slater, Ltd. (3), nor Hambro v. Burnand (4), 
exactly corresponds to tae present case, 
but for this defence to succeed, I should 
have to hold that in the absence of express 
authority a principal cau repudiate a con- 
tract within the scope of the agent's general 
authority if the contract is one prima 
facie for the benefit of the agents.. I do 
not think this proposition can legitimately 
be derived from any of the cases cited. 
I also consider there is no substance in 
the submission which is not supported by 
any authcrity, that it was beyond the scope 
of the agent's power to enter into the cone 
tract of saretyship jointly with other 
guarantors. I can see no reason for holding 
that cl. 4 does not give the agent power 
to impose personal liability on the principal. 
Tne words‘any bond, indemnity bond, jamini 
kabuliyat, suretyship bond" are very wide, 
aad [ donot think the words followiag them 
“any other documents purporting to create 
any charge" can limit them in the manner 
suggested. The last defence taken is based 
not on the construction of the power of-attor- 
ney but of the bond itself. It said that the | 
liability of the sureties is limited to R3. 3,000, 
I cannot accept this view which has no- 
thing to support it except that the kabuliyat 
is described gs of the value of Rs. 3,000. 
By the operative part of the document 
the sureties appear to me to undertake a 
liability coextensive with that ofthe prin- 
cipal, including the liability to account, 

(4) 1904) 2 K B10; 73 LJKB 669: 90 L T 803 


52 W R 583; 9 Com, Gas. 251: 20 T L R 398. 
í 9) (1849) 7 Moo. P O 61; 13 Jur, 915; 8&3RRB 


` 0. S. No. 26 of 1931. 
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In the circumstances there must be a decree 
for accounts against all the defendants except 
the first defendant Bimala Sundari Debi. 
The accounts are to be taken by an officer 
of the Court nominated by the Registrar of 
the Original Side. The Officer taking the 
accounts will also find what sums, if any, 
“have been misapporpriaied by Bangsadhar 
Chakravarty, and if there has been any 
misappropriation of this kind that is suggest- 
ed, the first defendant will be liable for it 
to the extent of her interest in Bangsadhar 
Chakaravarty’s estate. Costs will be dealt 
with after the reference is over. 

8. Order accordingly. 





MADRAS HIGH COURT 
Civil Appeal No. 328 of 1936 
December 14, 1937 
VENKATARAMANA Rao AND NTODART, Jd. 
RANGASWAMI IYENGAR AND OTHERS 
— APPELLANTS 


versus 
K. MARUDANAYAGAM PILLAI anp 


OTaERS — RESPONDENTS 

Civil Procedure Code (Act V of 1:108), 
y. 66—Ezxecution sale—Setling aside D 
prices shown in proclamation very low—-Prices 
realized far below market-value—Sale should be 
set aside—Duty of Court—Lands should be grouped 
in small and convenient plots. | 

Where the upset prices as shown in the sale pro- 
clamation weie grossly low and the prices actually 
realized were far below their market value, the 
Court is right in setting aside such sale. The obliga- 
tion of settling a proper sale proclamation really 
rests on the Court It is incumbent onthe Court 
to see that all the particulars required under 
O. XXI, r. 66, Oivil Procedure Code, are given 
properly go that an intending bidder may know 
exactly what he is going in for. ae 

It is very undesirable especially in a district 
where considerable financial depression is prevail- 
ing, that properties should be sold in large lots. 
It is the duty of the Court to group-the lands in 
small and convenient plots and offer them for sale 
so that jt may be possible for men of ordinary 
means especially the ryots in the locality to pur- 
chase them at a fair value. large extents are 
gold, it may not be possible at all to find a capi- 
talist with the money which is requiredto fetch a 
fair value for the said property. 

Messrs. K. Rajah Iyer and R. V. R. 
Thathachariar, for the Appellants. i 

Messrs. K. Bhashyam and T. R. Srini- 
vasan, for the Respondents. f - 

Venkataramana Rao, J.—This is a civil 
miscellaneous appeal against the order of 
the learned Subordinate Judge of Tiruvarur 
setting aside a sale of certain immov- 
able properties in execution of a decree in 
The main ground on 
which the learned Judge set-aside the sale 


0. XXI, 
of—Upset 
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was that the upset prices as shown in the 
sale proclamation were grossly low and the 
prices realised were far below their actual 
market value and that the judgment- debtor 
had suffered substantial injury by reason 
of this grogs undervaluation, It will be 
seen that the upset prices fixed in the sale 
proclamation and the prices realised in pur- 
suance of the same are exactly one-fourth 
of the prices which were given by the 
decree-holder himself. Any likely bidder 
who looks at the sale proclamation would 
consider that having regard to the small- 
ness of the value fixed for the several items 
of property, they are really of very inferior 


‘quality and not worth going in for at high 


prices. The learned Judge therefore was 
certainly right in coming to the conclusion 
he did. We therefore see no reason to differ 
from his finding in regard thereto. We 
must point.out that the obligation of sett- 
ling a proper sale proclamation really rests 
on the Court. It is incumbent on the Court 
to see that all the particulars required 
under Q. XXI, r. G6, are given properly so 
that an intending bidder may know exactly 
what be is going in for. We find in this 
case that almost all the lots which are 
sought to be sold compriss large extents of 
property ranging from 2/ to 34 acres and 
each of the lots comprises several survey 
fields with varying umounts of kist, It is 


very undersirable especially in a district like 


Tanjore where it is well-known that consi- 
derable financial’ depression is prcvailing 
that properties should be sold in such large 
lots. {[tisthe duty of tke Court to group 
the lands in smal] and convenient plots 
and offer them for sale so that it may be 
possible for men of ordinary means espe- 
cially the vyotsin the locality to purchase 
them ata fair value. If large extents are 
sold, it may not be possible at all to find a 
capitalist with the money which is required 
to fetch a fair value for the said property. 
We therefore- direct tLe learned Subordi- 
nate Judge to group the fields into small 
and convenient plots after giving notice to 
the decree-holder and judgment-debtor and 
settle the sale proclamation with proper 
upset prices and have the properties sold. 
In the result, the civil miscellaneous appeal 
fails and is dismissed with costs. 
ND. Appeal dismissed. 


718 
Leia & 
OUDH CHIEF COURT 
Second Civil Appeal No. 100 of 1938 
September 6, 1938 
Tuomas, O. J. AND YORKE, J. 
MUSAHBEB KHAN AND OTAERS— 
PLAINTIFFS - APPELLANTS 
versus 
Pandit RAJ KUMAR BAKSHI 
AND ANOTHER— DEFENDANTS— 
RESPON LENTS 

Second Appeal—Question whether a building is pub- 
lic or private mosque is one of law—Muhammadan 
Law— Wakf— Building having appearance of 
mosque, described in records as mosque, situated at 
side of public road and open to acceas by public— 
No proof of dedication or user—If can be presumed 
to be public mosque :—- Adverse possession—Mosque— 
Possession of Muhammadans discontinued— Its 
Hindu owner using it for storing wood, etc, for over 
12 years—Rights acquired by adverse possession. 

The question whether the building is a private 
mosque or a public mosque is not 8 question of 
fact, but a question of law, that is a question of 
inference from the proved facts. [p, 720, col. 1.] 

A building cannot be presumed to be a public 
mosque in the absence of proof of actual dedication 
or user even ifit has the appearances of a mosque, 
js described in the papers as mosque, is situated 
at the side of a public road and is open to access 
by the general public or more specifically by the 
members of the Musalman public passing along this 
road p. 720, col. 2.] 

Even if a mosque, that is a building having the 
appearances of a mosque, is builtin a place which 
is not enclosed, that ie, is not situated inside a 
man's house, something more’ than the mere 
appearances of a mosque are needed pefore it will 
become entitled to be treated as a mosque for all 
time. There must be proof of dedication or of 
permission or of user such as by the saying of 
prayers in a congregational manner. [p.722, col. 1.) 


[Case-law discussed ] 


Ex-hypothesi any mosque is a building in respect 
of which the local Muhammadan worshippers are 
expected tobe continuously aware of its condition 
and use or misuse. If by 20, 30, 40, or more 
years’ practical abandonment they remain unaware 
of acts of misuse by the owner of the premises in 
which the mosque is situated, it isnot possible for 
them to say thut by the exercise of due vigilance 
they could not be aware of whatis happening, 
Whee a certain building in the possession of 
Hindu owners is claimed by- the Muhammadan 
community as a mosque and it is proved by 
evidence that over a period of years the mosque has 
not been used by the Muhammadan community, and 
has been used by the Hindu owners for storing 
straw, wood, etc., and the Muhammadans if they ever 
had possession of this mosque at any time in the 
past, abandoned or discontinued possession at some 
time outside living memory, and that the Hindu 
owners have, over a period going well beyond l2 
years, been making such use, or misuse, of the mosque 
as it was possible for them to make, bearing in mind 
that the building like a mosque is not one which 
is particularly convenient to use for other purposes, 
the classical requirement that possession should 
be nec vi nec clam nec precario is clearly 
present and the owner acquires a rightto the 
mosque by adverse possession. [p, 727, col. 1.] 

\Vase-law discussed.) 
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8. C. A. against the decree of the District 
Judge Lucknow, dated February 7, 1938, 
confirming the decree of the Sessions and 
vat Judge, Lucknow, dated March 30, 

Messrs. M. Wasim, Ali Hasan and 
Hakim ud-din and also Siraj Husain, for 
the Appellants. 

Messrs. L. S. Misra, M. L. Tewary and 
Radha Krishna, for the Respondents. 

dJudgment.—This is a second appeal - 
in acase relating toa mosque siluated in 
Alamnagar, a mohalla in the Saadatganj 
ward of Lucknow city. 

The plaintifs who are Suoni residents 
in Alamnagar, came to Court with the 
allegation that ina grove in Alamnagar, 
which now abuts on the Hast Indian Rail- 
way, there is situated a mosque which is 
adjacent tothe Baradari of the defendants 
Raj Kumar Bakshi, a minor under the 
guardianship of his mother Musammat 
Dhanraj Paiti Bakshi, and the Musammat 
herselt. They alleged that this mosque 
was a public wakf in which the Musal- 
mans had been olfering Namaz since a 
very long time, tnat io 1934 or thereabouts 
the defendants closed the old passage 
leading to the mosque (the gateway marked 
as M.N. in the Commissioner’s map), and 
thereafter allowed the Musalmans to go to 
the mosque by another route further west. 
It was further stated that from July 18, 
1936, the defendants closed this alterna- 
tive route also. Jt was said that they had 
damaged the mosque and took no notice of 
protests. Hence the plaintiffs instituted 
this suit asa representative suit under the 
provisions of O. J,r. 8, Civil Procedure 
Uode, claiming the following reliafs: 

(aj) A declaration thatthe mosque, with 
the land and pucca well in front of it, 
is a place of worship for the Musal- 
mans, (b) a perpetual injunction be issued 
to the defendants not to demblish the 
mosque building or to interfere with the 
land in front of the mosque or the pucca 
well, (e) the defendants be crdered to 
demolish the building which has been con- 
structed on the old route to the mosque and 
re-open the way (MN) as it used to be, (d) 
the defendants be made to repair the 
damage doneto the mosque by its ‘being 
pulled dowr. 

The defence put forward was shortly 
that the building described in the plaint 
asa mosque had never been dedicated or 
used as a place of worship. It came to 
the ancestors of the defendants by a Oourt 
auction in 1868, and has alwafs been treat- 
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ed and dealt with as private property, 
forming part of the whole property, a 
grove containing building. As regards the 
closing of the gate, it was said that there 
used tO be a gate leading into the grove 
in the place described by the plaintiffs, 
but that this was closed and shops con- 
structed in 1927. The alteration was 
entirely within the rights of the defend- 
anis. It was denied that the defendants in 
1936 closed the route to the building 
described as mosque or stopped the 
Musalman public, this contention being 
based on the fact that there never had 
been any right of way either in the plaint- 
iffs or in the Musalman public of Alam- 
nagar generally tothe building alleged to 
be a mosque. Demolition and damage to 
the building by the defendants was denied, 
and the defendants further pleaded that 
the suit was barred by limitation, estoppel 
and acquiesence. In proceedings prior to 
the framing of issues, the plaintiffs ad- 
mitted that it was not kncwn by whom the 
Mosque was constructed. It was alleged, 
however, that a mosque was created by 
dedication and by user, butit was ad- 
mitted that the plaintiffs hadno docu- 
mentary evidence to support these allega- 
tions. The plaintiffs were asked to clear 
up some oftheir other pleas, and they 
alleged thatthe old gateway M.N. was 
part of the mosqne, but that in the alter- 
native the plaintiffs had acquired a right 
of access to the mosque by this route by 
prescription. The defendants’ Counsel ad- 
mitted that the building in dispute had 
been in existence as far back as 1859, 
and that there had been a gateway some- 
where near the place marked M. N. on the 
map, buthe denied that Mukammadans 
had ever had any accessto the mosque 
through that gateway. The pleadirgs in 
regard to adverse possessicn were further 
cleared? by a statement of defendants’ 
Counsel that the plaintiffs had no subsist- 
ing title to use the building as a mosque 
and the other property in suit or toobtain 
any reliefin respect of it, the defend- 
ants having acquired title to the - mosque 
and the property by adverse possession, 
and the plaintiffs’ right to those reliefs 
having ‘been extinguished by limitation, 
and a further contention was put forward 
that the building alleged to be a mosque, 
even if itis foundto be a mosque, is a 
Private mosque ard not a public one. 

In the trial Court a number of issues 
were framed, but the suit was really 
disposed of on issue No, 1, “whether the 
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the land between I, J. and M. N. is part 
of it. Or is it a private mosque’? The 
trial Court held on this issue that there was 
no evidence of dedication, and implied that 
the mosque, since the building has all 
the appearances of the mosque, must be 
regarded as being a private mosque. On 
the third issue, “Hasthe Muslim public 
been reciting prayers in the alleged mosque 
a long timeup to July 18, 1936, as alleged 
by the plaintiffs?” it be held, after a careful 
consideration of the evidence, that it was 
impossible to accept the case of the plaint- 
iffs that the Mussalman public had been 
praying in the mosque, for a long time 
before July 18, 1936, and it, therefore, held 
that the mosque had not become a public 
mosque by being used as such. On Issue 
No. 2, the trial Court held that the defend- 
ants’ right tohold the building in suit as 
their private property was proved, and he 
accordingly did net cousider it necessary to 
decide Issues Nos. 4, 5,6 and 8. By Issue 
No. 4 tLe question had been raised whether 
there was no limitation if the building was 
a public mosque, and, if the ordinary rules 
of limitation applied, what the period of 
limitation was. Issue No. 5 raised the ques- 
tion whether the defendants had ccmpleted 
their title by adverse possession Issue. No. 
6 raised the question whether the suit was 
barred by s. 42 of the Specific Relief Act. 
On Issue No. 7 (whether the plaintiffs have 
acquired by prescription a right of way 
over the defendants’ land via the old gate 
M.N. shown in the map) the trial Oourt 
held that inthe absence of satisfactory 
evidence to prove thata right of access 
to the mosque had been acquired by con- 
tinuous use of the right of way for 20 years 
(ending not more than 2 years before the 
date of suit), the issue must be answered 
against the plaintiffs. ` 

In the lower Appellate Court the plaint- 
iffs raised the same question over again. 
The learned District Judge, after a very 
careful ccnsideration of the evidence, held 
that dedication had not been proved and 
could not be presumed from the facta on 
the record. He further held that the evi- 
dence in support ofthe theory that dedi- 
cation could be inferred from the user was 
worthless and self- contradictory, and in 
consequence it could not he said that the 
building in suit was a public mosque. It 
must, therefore, since it has all the appear- 
ances of a mosque, be no more than a 
private mosque, the title in which rests 
with the defendants who have the title fo 
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the whole of the property on which this 
building stands. 

The learned District Judge went on to 
consider Issue No. 5 in regard to adverse 
possession, which had been left undecided 
by the trial Court and he held that it was 
proved beyond doubt that the defendants 
had been in exclusive possession of the 
mosque for much more than 12 years, and 
had been storing articles in it, and he 
concluded thatthe defendants had estab- 
lished their right to the mosque by 
adverse possession quite apart from the 
other findings in the case. 

Only two points have really been 
argued in this Court; first the question 
whether the building in dispute is a mosque, 
that is apublic mosque, and secondly, the 
question cf adverse possession. We will 
deal first with the question whether the 
building in suit isa public mosque and 
for this purpose it is necessary to go into 
the history in orderto arrive at acon- 
clusion whether the inference drawn by the 
lower Appellate Court is a proper inference 
or not. Though itiano doubt well estab- 
lished law tbat a question of fact cannot 
be raised in second appeal. yet we are 
inclined to agree with the contention of 
the appellants thatthe question whether 
the building is a private mogqueor a 
public mosque isnot a question of fact, 
but a question of law, that is a ques- 
tion of inference fromthe proved facts. 

It will be convenient to state shortly 
what those facts are. The property, in 
which this building is situated, appears in 
the settlement khasra of village Bhaptamau 
of 1862 (Ex. 8) as grove No. 465, bagh 
Meyan Nazhat. In the details column there 
is an entry of pucca wells for irrigation 
and drinking, one Masjid pukhta, one 
Imambara pukhta “taiyar hain Nazul 
Sarkar". The words “taiyar hain” have 
been interpreted as meaning that these 
were recent construction, but we are in- 
clined to think they mean no more than 
that these items are in existence on the 
plot, properly constructed. Exhibit 4, the 
map of this first settlement shows the exis- 
tence oftwo buildings on the plot, and 
the signs used for these buildings suggest. 
that they are mosques or temples. Exhibit 
A-2, the settlement Moharir's report men- 
tions the existence of “a baradari, a 
mosque, and two wells kham and pukhta, all 
the property of Gaya Prasad” on this plot. 
Exhibit A-4, is a Gourt document which 
appears to bea proclamation of sale of the 
year 1868, and among otheritems is the 
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equity of redemption of a garden to- 
gether with Imambara and Masjid belong- 
ing to Janki Prasad situated at Alamnagar, 
With Ex. A-4, there is a torn paper, 
which is part of this document, and it 
also mentions that in the case of Bahadur 
Ali Khan v. Gaya Prasad and Janki 
Prasad security, the right and interests of 
the debtors in among other properties, an 
orchard in Alsamnagar together with 
Imembara and mas (the rest of the word is 
missing) is,advertised for sale. Exhibit A 5 
is the sale certificate relating to this pro- 
perty and speaks of the property sold’ as 
the equity of redemption of the attached 
grove together with Imambara and mosque, 
the property of Janki Prasad situated in 
Mohalla Alamnagar. There was a map 
attached to this sale certificate, and on the 
map, which is,swe note, not by any means 
accurate, there is a note: 

“Tt may be noted that this grove in which Imam- 
bara and Masjid are built belonged to Meyan 
Nazhat, eunuch. After his death his property be- 
come Nazul, and from Nazgul it was granted to 
jJudgment-debtor by the Government in compensation 
of his dilapidated buildings.” 

This map, as we have remarked, is not 
accurate as it shows the mosque placing 
south-west, north east instead of north-west 
south east that is as facing towards the 
Imambara, now called baradart, instead of 
facing away from that building. The map 
shows the portion of the land containing 
the two buildings and the well as enclosed 
with a wall, on three sides east, south and 
west, and with two gateways or openings 
on the south side we have it thus that as 
a matter of record in the years 1862 to 
1868, that this building is Masjid. The ques- 
tion is whether it was a private mosque 
or a public mosque. The contention on 
behalf of the appellants is that a building 
having the appearances of a mosque and 
described in the papers of the relevant 
dates as mosque, situated in tke place 
where this one was situated, that is at the 
side of a public road and being, as it is 
alleged this always was, open to access by 
the general public or more specifically by 
the members of the Musalman public pass- 
ing along this road out of Lucknow, must 
be presumed to be a public mosque 
even in the absence of proof of actual de- 
dication or actual user. We have to take 
it for the purposes of deciding this ques- 
tion that there is a definite finding of fact 
that dedication and user both of them are 
unproved. lt is not suggested that there 
is on the record any evidence of dedica- 
tion and ss regarda the evidence of .user 
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that evidence has been rejected by the two 
Courts- below, and so far as recent user is 
concerned, was clearly inconsistent with the 
state of the building in question, vide the 
inspect reports of the Commissioner and of 
the District Judge waich were fally con- 
firmed by what we ourselves saw on a 
Visit to this building on the morning of 
Sunday, August 21, 1938, vide our inspection 
note of that date. 


It is necessary at this stage to consider 
whether in the absence of evidence of 
dedication or user, it is possible to say that 
the building in question can be held and 
shouid have been held to be a public 
mosque whatever the effect might be of 
that finding. For this purpose it is ne- 
cessary first to examine what has been 
said on this subject in leading commen- 
taries on Mubammadan Law. According 
to Baillie, Ohap. VII, p. 615, 2nd Edition), 
when a man has erected a masjid, his 
property in it does not abate till he has 
separated it from the rest of his property, 
with its way, and permits prayers to be 
aidin it. Separation is necessary, because 
Without that the masjid is not made 
special to Almignty Goud: and prayer is 
necessary because delivery is requisite, ac- 
cording to Aboo Haneefa and Mohammad. 

“Tf a man should make a musjed within his 
mansion, and permit entrance to it and prayers to 
be said in it, the place becomes masjid, in all 
their opisions, if a way is made to it; but not 
otherwise according to Aboo Haneefa. According 
to the other two, however, it becomes a masjid and 
the right of way follows, without any condition to 
that elect. And if a door were opened to it on the 
highway, it would become a masjid ., 

_ When an assembly of worshippers pray in a 
masjid with permission, that is delivery, But 16 
js a condition that the prayers be with izan, or 
the regular call, two times or more, and be public, 
‘not private, Forthough there should be an assemoly 
yet if it is without zan and the prayers are private 
instead of public, the place is no masjid accuruing 
to the two disciples. But if one person were ap- 
pointed toeoltiviate both us mooezzin and imam, and 
he suould make the call, and then stand up and 
pray alone, the place would become a masjid by 
general agreement.” 

At p. ols, there is a further passage, 
whica it will be userul tu quote here, which 
runs as follows : 

“When a masjid has fallen to decay and is no 
longer used for prayer, nor required by tue people, 
it reverts to the appropriator or to his heirs, and 
may be sold or converted into a mansion; but it 
has been said that it 1s masjid for Byer, and this is 
“mare Correct.” 

The matter has been discussed at some 
length in Syed Ameer Alis Muhammadan 
Law, Vol-1, 4th Edition, at p. 393 toilowing. 
On p. 394, uere 18 a passage as follows :— 

“According %o the Multeka, the performance of 
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prayer is equivalent to consignment, But in the 
zakhira itis stated that the prayer must be con- 
gregational .. “So that when a pereon erects a 
building with the object of dedicating it as a 
Mosque and permits people to offer prayer therein 
without declaring that he has constituted it into 
a mosque, and prayers are offered there congrega- 
tionally, the mosque becomes irrevocably dedi- 
cated.” 

Further down the same page he says: 

“Tf a man were to build a mosque inside his 
house” 
(or for exemple inside the walled enclosure 


containing his house), 

` “Tt will not become a public mosque, subject to 
the rules governing a public religious institution, 
unless permission has been once granted to out- 
siders to come and pray. It is not necessary that 
such permission should be given in express terms, 
but, without an actualor constructive permission, a 
mosque created within a private building will not 
become a public mosque so as to entitle the public 
or any section of the public, to claim the use of 
it.” 


On p. 395 a passage is quoted from the 
Fatawai Kazi Khan which runs as fol- 


lows : 

“the delivery of possession as regards a masjid 
is complete when only one person has prayed in ıb 
with «on and ikamat. Prayer offered by one 
person in a mosque is sufficient to constitute it a 
public mosque devoted to the worship of Gud, for 
a mosque belongs to the deity and there affixes to 
it a right of the Musalmans in general und one 
person cao be proxy for the establishment of the 
Tight of the Creator and the public ...dccordiag 
to Abu Yusuf consignment is not necessary ior 
the validity of any dedication, whether it be w 
mosque or any other wakf. ‘Therefore, if a person 
erect a mosque and give permission to people to 
pray therein, 1t becomes complete,” 

Mr. Ameer Ali Sums up the general re’ 
sult of tue principles set forth 13 tne pas- 
sages quoted in tne following terms :— $ 

“Where effect has once been given to a dedication 
in the mode which is natural to the particular dedi- 
cation, the waky is complete and irrevocable. For 
example, the special purpose of a mosque 1s that 
people should perform their devotions thee,” 


In his principles of Muhammadan Law 
(2ud Hditivn) at p. 635, Tayabji, in s. 514, 
Bays that ; 

“According to Hanafi Law where a person erects 
or spucities a building fur the purpose of deuivat- 
ing ib as a masjid, io wakf 18 not Completed, und 
lus ownership of the land anu building does not 
Cease, until he aivides them off from tue rest of nis 
property, and provides a way to go to it, aud either 
permits public prayers tu be said therein, or delivers 
possession.ot the mosque to a mutawalle, or bv the 
Judge, or his deputy. 

According to Smah Law the wakf of a mosque is 
Compieted by the waktf making a formal declaration 
of wakf, and permitting prayers to be said in the 
mosque,” : 

In his notes to this section oun p. 09, 
there is a remark : 

“Delivery of possession may be evidenced by the 
fact that the subject of the wakf is put to the use 
of the objects of the wakf; just as in the case of 
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a gift, delivery of possession is proved by acts of 
ownership exercised on the subject by the donee,” 

We do not think it would be easy to 
summarise the law in much shorter terms 
than those in which it has been laid down 
in Tayabji's book. What it. comes to js 
this that even if a mosque, that is a build- 
ing having the appearances of a mosque, 
is built in a place which is not enclosed; 
that is, is not situated inside a man’s house, 
something more than the mere appearances 
of a mosque are needed before it will be- 
come entitled to be treated as a mosque 
for all time. There must be proof of dedi- 
cation or of permission or of user such as 
by the saying of prayers in a congrega- 
tional manner. 


t l If we could accept the 
map which forms part of Ex. A-5, a8 
accurate, it would seem that the mosque 


was part of an exclosure, but we are not 
well satisfied on this point in view of the 
inaccuracy of the map and weare driven 
back to the question whether in the 
absence of any direct evidence of dedication 
and the absence of evidence of user, it is 
possible to infer dedication from the facts 
on which stress has been laid by learned 
Qounsel for the appellants. The learned 
Counsel has referred us to a number of 
rulings, but in our opinion the great 
majority of them are of no service for the 
-decision ofthe .point in issue. He referred 
for example to I. L. R. 12 AlL, 494 (Ata- 
Ullah and another v. Azim-Ullah and 
- another) (1), but this was a case of a 

dispute arising out of an attempt of one 
Mubammadan sect to treat a mosque as 
Teserved for that sect only. Another case 
‚to which-he referred was Adam Sheik and 
“others v. Isha Sheik and others, 1 ©. W. N 76 
“(2), where there was some discussicn on 
what is necessary to establish ‘the dedica- 
tion of a mosque, and some of the Passages 
to which we have drawn attention above 
were quoted. In other respects the case is 
of no assistance. It was another similar 
case of a dispute between different sels of 
- persons claiming the right to offer prayers 
in a particular mosque. In another case 
quoted by him, M. Ahmed Shah, Mubarak 
Shah and another v. Pir Atta Khan and 
others (152 Ind. Cas. 323) (3), it was held that 
“In Muhammadan Law there cannot be any 
private mosque. When once a place is de- 
dicated to & mosque, it beccmes public pro- 
perty, itis property of God 


in fact.” The 
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dispute here, however, was not in regard 
ultimately to the mosque itself, but to 
Certain kothis apparently attached to the 
Mosque, and there was not any dispute 
about the mosque in this case being used 
asa place of public prayer. If the word 
“mosque” is to be understood, as we take 
it to have been understood, as meaning 
a public place of prayer, it becomes at 
once clear that the proposition stated was 
an obvious one. Once a building is proved 
to be dedicated as a mosque, it cannot, 
according to all the commentaries, be 
undedicated. Another case quoted from 
A. L R., 1934 All., 1013 Mohammad Yusuf 
and others V. Mohammad Shafi and others 
(4), was a case relating to an Imambara 
as also is the case reported in 15 Bengal 
Law Reports 167, Delrus Banoo v. Kazee 
Abdur Rahman (5), to which reference 
was made. The case reported in 50. L. J. 
951 (Kaniz Mehdi Begam and others v. 
Mirza Rasul Beg and others) (6), again was 
a case of a private mosque or private 
Place of Muhammadan worship inside a 
zenana house to which there was no access 
for the public. It is quite clear from all 
the commentaries that the mere contruc- 
tion of a mosque in a private house doeg 
not makeita mosque in the sense of a 
public place of worship, 

Learned Counsel has sought to argue a 
kind of converse proposition, as we have 
indicated above, and to support his con- 
tention he has further relied upon I. L. R. 
35 Madras 581, Kuttayan alias Kosikan 
Revuthan and others v. Mammanna 
Revuthan and 21 others), (7) which, however, 
does not appear to us to be helpful. He 
has fallen back on the Privy Council ruling 
reported in (1936) O. W. N. 103 Ballabh 
Dass and another v. Nur Mohammad and 
another (8), in which it was held, according 
to toe head-note, that: 


“Where a plot is recorded as qabristat (graveyard) 
in an old khasra and shown as such in 
the map prepared at the Firat Regular Settle- 
ment and ja latterly closed as a cemetery by order 
of the Municipal Board, the land is graveyard 
in the seuse of the Muhammadan Law, that is to 
say, extra commercium and dedicated for the bene- 
fit of Muhammadans in general in such sense that 


(HAIR 1934 All 1018; 153 Ind. Oas. 
A 479, (1935: A L J 40; 1934 A L R 1144, 
15) 15 B LBR 167; 23W R 453. 
{6) 5 O Ld 55l; 48 Ind. Cas, 39; A I R 1918 Oudh 
79 


(7) 35 M 6%); 18 Ind. Oas. 195. 

(6) 1936, O W N 153; 160 Ind. Cas. 579; 1936 
R 10; A IK 1936 P U83; 1956A L R 203; 8 R 
161; z B R292; 38 P L R 182; 400W N 449: 17 
T177;70M_L J 455; (1996) A L J 480; 193 
147; 43 L W 685 (PO), 
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private ownership therein does- not exist:” In the 
head-note it is further stated: “Where a certain land 
is described as qabristan or graveyard in an old 
document like a Settlement khasra, this prima facie 
means that that the land is a graveyard in the 
sense known to Muhammadan law” and again 
Where . the khasra itself is the instrument 
which confers or embodies rights, the khasra and 
the map are not merely historical materials but 
are within the phrase ‘instruments of title or 
otherwise the direct foundation of rights’. The true 
-construction of the effect of the khasra and map 
is therefore a question of law.” 


- On this ruling learned Counsel founds 
the argument that the entry of masjid in 
the khasra -kishtwar of 1862 should be 
interpreted in the like manner, and he 
argues that his case is a stronger case 
because, whereas a graveyard may be 
public or private, a masjid or mosque in the 
technical sense is always public. It is 
perhaps deserving of notice that in the 
Privy Council case the entry of gabristan 
was found in tie third column relating to 
‘description of the plot”, whereas the entry 
in the present case merely states the exis- 
tence of certain constructions on the plot 
in question which is not itself a dedicated 
plot. Itis doubtful, in our opinion, whe- 
ther in the present case it would be pos- 
sible to regard the khasra, Ex. A-2, as an 
instrument of title at all. It appears rather 
to come under the head of historical 
< materials, and if so regarded, it is only 
to be considered along with the other 
items of evidence, and mors particularly 
along with the evidence on the record 
which goes to indicate that this socalled 
public mosque has been allowed to fall 
‘into a state of the grossest neglect, and 
has in fact been held not to have been used 
“by the plaintiffs-appellants for a great 
“many more than 3.2 years prior to the 
- date of suit if at all, In fact the evidence 
: Ras failed to establish its use for con- 
gregational prayers at any time within 
living memory. Literally the only evidence 
of any interest having ever been taken 
in this mosque by the Muhammadan public 
‘ig the admission of one of the defendants’ 


witnesses that some li years previously: 


he wanted to build a temple on the other 
side of the road more or less facing the 
old entrance M. N., and was stopped from 
doing so by the fact that, some of the 
- Muhammadan public objected to his doing 
go, but that proves nothing more than 
tbe local Muhammadans judged by the 
ppearance of the building that it must be 

dedicated mosque, and that is the very 
uestion Which is now for decision in the 
present case, 
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Supporting his theory that it should be 
presumed ihat this mosque is a public 
mosque, that is a public place of Muham- 
madan worship, learned Counsel sought 
to rely on Sheikh Hasansab and others V. 
Mohidinsab and another, 70 Ind. Cas. 850 
(9). Learned Counsel was inclined to 
suggest that this was a case where the 
shape of a building was disputable and to 
argue that as in the present cases the 
building was by appearance obviously a 
mosque, it must necessarily be held so 
to be. It seems to us on & consideration 
of this particular case that the case rather 
favours the respondents than the appellants. 
The buliding is described throughout the 
ruling as a mosque. The learned Judges of 


the Bombay High Court held that : 

“After all the question whether a particular build- 
ing ig a public mosque or not is a question of fact, 
and while the existence of a mihrab and mimbar 
may be evidence to be considered along with the 
other facts in the case in deciding that question 
of fact, it is not possible to lay down that, as a 
matter of law, the District Judge was bound to 
accept the existence of such structures as practi- 
cally conclusive proof of the fact that the build- 
ing in question was a mosque, by which we mean a 


public mosque”. $ 
Learned Counsel further argued that it 


was ineredible that anybody would con- 
struct a building in the shape of a mosque 
without the intention that it should be a 
mosque, and that therefore the descriptive 
term masjid in the khasra of 1862, and in 
the subsequent papers should be constru- 
edas meaning that this was 8 building 
which had been dedicated as 8 mosque, 
that ia a public mosque. 

Summing up the case-shortly, the whole 
contention of the appellants rests on three 
pointe, first that so far as the documentary 
evidence goes, the building in dispute is 
“a mosque” which, it is urged, should be 
interpreted a8 meaning 2 public mosque; 
secondly, that the building is by appear- 
ance mosque, and thirdly in view cf its 
position and of the fact that there used 
to be a means of access through the open 
gateway situated close by described as 
M. N., it is said that by holding out, that is 
by virtue of its position and its accessibility, 
it isto be taken to be a public mosque. 
For the other side stress, has been laid 
chiefly on the facts that evidence of dedica- 
tion is non existent and that the evidence 
of user has been rejected and is directly 
contradicted by the present condition of 
the building. 

Learned Counsel for the respondents 
has further argued the possibility that the 


(9) 70 Ind. Cas. 850; A I R 1923 Bom 42. 
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building was built as a mosque but never 
Teached the stage of dedication, and he 
contends that tne size of the building 
goes some way to support his contention 
that it was not built to be a public mosque. 
There are maps of the mosque on the 
record which shuw that the inside portion 
of it measures roughly 15 feet by 23 feet 
while the outer platform measures 19 feet 
by 23 feet. Even if the whole paved area be 
taken. available for the purpose of congre- 
gational prayers, the maximum area which 
can be arrived at is about 781 sq. feet. 
In the course of Muhammadan prayer 
cefiain physical movements are necessary, 
which prevent the worshippers from stand- 
ing shoulder to shoulder and necessitate 
considerable distance between the ranks. 
A worshipper goes down on his hands and 
knees at one stage and in that position an 
ordinary man occupies a space about 34 feet 
long by 3 feet wide. On this basis there 
would be room for not more than 74 persons 
to pray even if they were to occupy the 
whole of both portions of the floor space. 
The mosque was certainly small but not 
necessarily so small as to preclude the idea 
of its being built to serve as a public 
mosque. 
_, Learned Counsel further contended that 
in any case the fiading of the lower Appellate 
Ocurt that this was not a puclic mosque, 
is a finding of fact with which this Court 
has. no jurisdiction to interfere in second 
appeal. Certainly it is clear that that is the 
view which has been taken by the Bombay 
High Oourt in Sheikh:Hasansab and others 
Mohidinsab.and another, 70 Ind. Cas. 850 
(9) a case between which and the present 
case there is a close analogy, as that also 
Was a case in which the dispute was 
between persons who alleged the building 
in dispute to be a public mosque and per- 
sons who contended that it was their pri- 
vate property. Onthe other hand learned 
Oounsel for the appellants has relied on 
Dhanna Mal and others v. Moti Sagar, 
L. R. 54 1. A. 178 at page 185, (10), and has 
urged that this tinding is not a simple find- 
ing of fact but a mixed question of law 
and fact, and that the inference to be 
drawn from the proved facts is a question of 
law. In tne passage in question their 
Lordships remarked as follows: 

“Now their Lordships would be the last to seek 
to abridge the eftect of ss. 100 and 101 of the 


Code of Oivil Procedure, or weaken the strict 
Tule that on second appeal the Appellate Court is 


(10) 54 IA 178 at p, 185; 101 Ind. Cas, 355; 52M 


Ld 663; AIR 1927 PO 102; 29 Bom L R870; 310 
W N 677; (1927) M WN 481 (PO), 
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bound by the findings of fact of the Court below. 
They are well aware, however, that questions of 
law and of fact are often difficult to disentangle. 
It is clear, however, that the proper effect of a 
proved fact is a question of law, and the question 
whether a tenancy is permanent or precarious seems 
to them, in a case like the present, tobe a legal 
inference from facts, and not itself a question of 
fact. The High Oourt has described the question 
here as a mixed question of law and fact a phrase 
not unhappy if it carries with it the warning that 
in so far as it depends upon fact, the finding of 
the Court on first appeal must be accepted.” 

In the same connection learned Oounsel 
referred to a ruling of this Court reported 
in 3 O. W. N., at page 658 Hart Kishen 
Pandit and others v. Raghubar Dayal Pan- ` 
dit and others (11). Im the course of his 
judgment the learned Judge remarked: 

“T wish to point out that the question whether a 
certain property ig a private or public property 
held in trust for religious or charitable purposes 
isa mixed question of law and fact. If the Court 
of first appeal has drawn wrong inferences from 
the facts established in the case, or has 
applied the law wrongly, the High Court would be 
competent to interfere with sucha finding in second 
appeal.” 


He went on to refer to 
Council cases in support of this pro- 
Position. It appears to us that on a proe 
per consideration of the question for 
decision in this case, itis a question of 
the legal inference to be drawn from the 
facts put before us which we have sum- 
marised above, and that is a point of law. 
which can be taken in second appeal. 
Treating it as such, however, we are not, 
disposed to arrive at any different cone, 
clusion from that arrived at by the learned 
District Judge, namely that is not establish- 
ed thatthe building in question is a. 
public mosque. The burden of procf on 
this point lay’ upon the appellants and 
as they failed to establish this fact, their 
suit was rightly dismissed by the trial 
Court and the appeal was rightly dismiss- 
ed by the lower Appellate Court. |, 

The only other question for consideras 
tion is the question of adverse possession. . 
Learned Counsel for the appellants does 
not seek tostandon the position sought 
to be maintained in the Shahidganj 
case that there could be no adverse pos- 
session cf a mosque. His contention put 
shortly is that whatever possession the 
Hindu owners of the grove may have 
exercised, itis? not of such a nature as to 
constitule adverse possession in the legal 
sense. Further he contends that there is 
no salisiactury evidence as to the date from 
which adverse possession has begun. 


(11) 3 O W N 645 at p. 658; 97 Ind. Gas, 853; A I 
R 1926 Oudh 578; 18 O L J 696; 1 Luck 489. 
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This latter point is, however, 9 question 
of fact into which we cannot go in second 
appeal, the learned District Judge having 
held that the defendants have been in 
exclusive possession for much more than 
12 years. By exclusive possession he 
‘evidently meant such possession a8 was 
completely inconsistent with the possession 
of the Muhammadan community. The 
evidence so far as it goesistothe effect 
that overa period of years the mosque 
has not been used by the Muhammadan 
community, and has been used by the 
Hindu owners for storing straw, wood, 
:bamboos, tools and at a later date 
charkhas and has some times been occupied 
by bandsmen who came to produce music 
on occasions of weddings. Learned Coun- 
sel contended that there was no proof 
of misuse of the building such as to create 
adversity of possession over a period in 
excess of 12 years, but the position, as we 
see it is that the District Judge had 
before him proof of. misuse of the build- 
ing, had it been a mosque, extending 
over a period for beyond the period of 
12 years required for the purpose of 
limitaticn, and along with it complete proof 
of disuse by the Muhammadan community, 
It might be that the misuse was not 
continous, but we doubt whether this 
‘would have any legal effect. 

Learned Counsel for the appellants argu- 
ed the case as one falling under Art. 142 
ofthe Indian Limitation Act. It is we 
think significant that the plaintifis-appel- 
lants in their plaint carefully avoided 
the relief of possession and disguised 
the true nature of the relief, which was 
the recovery of possession of the mosque 
for the Muhammadan community, under 
the cloak ofa claim for declaration and 
injunction. Learned Counsel for the 
appeliahts, however, did not, in arguing the 
appeal, attempt to take up the position that 
the question of adverse possession was 
irrelevant. Onthe contrary he sought to 
show thatthe finding of adverse possession 
in favour of the respondents was an 
incorrect inference from the evidence on 
record. He could not, of course, go behind 
the finding of fact, and to us it appears that 
the finding of fact amour to this that 
the appellants, if they ever had possession 
of this mosque at anytime inthe past, 
abandoned or discontinued possession at 
some time outside living memory, and that 
the respondents have over a period going 
well beyon& 12 years been making such 
use, or misuse, or the mosque as it was 
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possible for them to make, bearing in 
mind that the building like a mosque 
is not one whichis particularly convenient 
to use for other purposes. Learned Ooun- 
sel for the appellants contended that the 
exercise of the right to pray in a mosque 
was analogous-to the exercise of the right 
to walk along a public road although 
itisa right, of course, limited to Muham- 
madans, It does not seem to us that. that 
analogy based on the ruling reported 
in L L. R. 7 All. 178 at page 182 Jawahara 
and others v. Akbar Husain (12) is particu- 
larly helpful tothe decision of this case. 
Learned Counsel contended that the 
recently decided Shahidganj case Masjid 
Shahid Ganj v. Shiromani Gurdwara 
Parbandhak Committee (A. I R, 
1938 Lahore 369), (13) an appeal in which 
is said tobe now pending before their 
Lordships of the Privy Council, stands 
on quite a different footing from the present 
case, because in that case it wasone of the 
basic facts Lhat the Sikhs had dispossessed 
the Mussalmans more than 150 years ago 
and had thereafter allowed the Mussalmans 
no access tothe building. He referred 
toa number of rulings more particularly 
the following :— 
-L L R i Lacki, 469 (473) Hulas 
v. Barkatunnisa Begam, Rani (14), L.R. 
48 1. A, 395 (403) Kuthali Moothavar v. 
Peringati Kunharankutty (15) and 12 
(1935) 0. W. N. 252 (255) Srischandra 
Nandy Maharaja and others v. Baijnath 
Jugal Kishore Firm (16), and also to 
Rustomji's Law of Limitation (5th edition) 
at pp. 1323, 1824 and 1341. a 

The only point on which emphasis was 
laid in I. L.8 1 Lucknow 469, Hulas 
v. Barkatunnisa Begam Rani (14) was 
the necessity ofa clear assertion of right 
to justify a Court in holding that posses- 
sion was adverse, but that was a Case 
having n> resemblance in its facts to the 
facts of the present case. In 48 I. A. 395, 
403 Kuthali Voothavar v. Peringati Kun- 


7 A 178 at p. 192. 

KH ATR 1938 Lah 369; 175 Ind. Oas. 945; 40 P 
9; 11 R L91. 

Pao LEak 469; 94 Ind, Cas, 1034; 3 O W N 475; 

ALE 1926 Oadh 393; L RTA (0)277; 13 OLJ 
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\ 48 IA 395: 66 Ind. Oas. 451; A I R1922 P O 
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harankutty- (15), again their Lordships 
have not really laid down any proposi- 
tions particularly helpful in the present 
case except by a reference to a former case 
reported in L. R. 271. A. 186 .Radamoni 
Debi v. Collector of Khulna (17), in which 
it was held by their Lordships of the Privy 
Council that : 

“The Possession required to be proved must be 

adequate in continuity, in publicity, and in extent 
to show that it is possession adverse to the 
competitor ", 
g The case reported in 12 O W.N., 252, 
Srischandra Nandy Maharaja v. Baijnath 
Jugal Kishore Firm (16), is another Privy 
Council case which has been equally relied 
upon by both sides. _The portion on which 
stress islaid is again partly an extract 
from a‘ former decision.‘ Their Lordships 
Bay : 

“As regards the defendants’ main contention, the 
principal of law as to what is necessary to Con- 
stitute adverse possession is well-settled though 
its application inthe circumstances of particular 
eases may present some difficulty... ..... The 
prinoiple has Pen P restated by this Board 
in Secretary o; ate for India v. Debendra Lall 
Khan (61 I; A., 78) (18) as follows: 

As to what constitutes adverse possession a subject 
which formed the topic of some discussion in the 
case, their , Lordships adopt the language of Lord 
Robertson in delivering the judgment of the Board 
in Radhmoni Devi v, Collector of Khulna, 271A 
136 at page. 140, (17), where his Lordship said that 
the , Possession required must be adequate in 
continuity, in publicity and in extent to show that 
it is possession adverse to the competitor, The 
classical requirement is thatthe possession should 
be necvi nec clam nec precario, Mr. Dunne for the 
Orown _ appeared to desiderate that the adverse 
Possession should be shown to have been brought 
to the knowledge of the Crown, but in their Lord. 
ehips’ ‘opinion there is no authority for this require- 
ment, It is sufficient that the possession should 
be-overt and without any attempt at concealment 
so thatthe person againgst whom time is running 
ought, ifhe exercises due vigilance, to be aware of 
what is happening.” 

In their Lordships’ opinion, the defen- 
dants have failed toshow that the plaintiffs’ 
predecessors, by exercising due vigliance, 
ought to have been aware of what was 
happening, apart from the question of 
whether the possession was adequate in 
continuity and extent”. 

Itis of ccurse the latter portion of 
this ruling on which reliance is placed 
for the respcndents, and the respondents 
have further in this connection referred 
usto two other rulings, namely those 
reported in I.L. R., 43 Madras, 283, at 


(17) 2141 A}136; 27 C 943;40 W NG97; $ 
mage Ber. as 
1 1A 78; 147 Ind. Cas, 545: 6 R P C 49:11 
O W'N'96; A IR 1934 P O 93: 66 M : (19 
M W N 165;39 L W 257; ve ai eae 
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page 268 (Arunnachalam Chetty and others 
v, Venkatachalapatht Guruswamiganal (19) 
and I. L, R. 63 Oalcutta 300 Surendra 
Kumar Roy Chaudhary v. Ahmed Nawab 
Chaudhari (20), In the former case their 
Lordships of the Privy Council at p. 269* 
remarked with reference to the question 
of adverse possession : 

“This is a very ordinary case of possession 
necvi nec clam nec precario. The person now 
claiming tobe owner has stood by while others 
continued to possess not by any derivative title but 
in practical contravention of his alleged rights, 
Thelaw does not require that the claimant to 
ownerships must, in such circumstances, be shown to 
have protested that his rights were being violated,..- 
and that the possession went on adversely to his 
protests”. $ $ 

Similarly in the Oatcutta case the learned 
Judges referred to another passage in 
the caseof Secretary of State for India in- 
Council v. Debendra Lali Khan (18), in 
which it was said: 

“It may be added that it is not necessary in order 
to establish adverse possession that the proof of 
facts of possession shculd cover every moment of the 
requisite period......'The fact of possession may be 
continuous though the several acts of possession-are ~ 
at considerable intervals. How many acts will infer ` 
the fact is a question of proof and presumption 
independent of prescription’, The nature of the 
requisite possession must necessarily vary with the 
nature of the subject possessed.” 

The learned Judges said further at the 
foot of p. 3137 : 

“The proposition that adverse possession need not be 
brought tothe knowledge of the person against whom 
it isto operate has been reaffirmed inthe case of Sri- 
chandra Nandy Maharaja v. Baijnath Jugal Kishore, 
L, R. 62 I A. 40 (16) in which their Lordshlps have 
further pointed out that the proposition is neverthe- 
less subject to the qualification that when the party 
claiming by adverse possession fails to show that 
the person possessed aguinst by exercising due 
vigilance ought to have been aware of what was 
happening, lts claim must fail whether his posses- 
sion be adequate in continuity or not”, 5 

On this point learned Counsel for the 
appellants relied on a ruling of a Bench of 
this Court, Suraj Balut v, Mahadeo,Prasad 
Lala, 80, W. N. 1153 (21), in which it was 
said at p. 1158}: 

“Tt is not denied that mere possession for any 
length of time does not per se create any title by 
adverse possession. ln order to acquire such title, 
the possession must not only be open and exclusive 
but it must aiso be shown to have been adverse for 
the full statutory period. Notoriety of possession may, 


(19) 43 M 253; 53 Ind. Cas, 288; 37 M LJ 460; 
(1919) MW N 850; 17 A LJ 1097; 10 L W 642; 26 
M LT 479; 24 OWN 249; 46 I A 204,2U PLR 
(P C) 10; 22Bom L R 457; A I R 1919 P O 62 (PO. 

; EO 63.0 300; 163 Ind. Gas. 697; 62 O L J 127; 

(21) 80W N 1153; 137 Ind, Oas. 678; A IR 1932 
Oudh 46; Ind. Rul. (1932) Oudh 259; 7 Luck 250. 
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in some cages, justify a presumption that the true 
owner was aware of the character of the possession 
being adverse. But whether inthe absence of direct 
proof of actual knowledge on the part of the true 
owner such a presumption should be raised against 

im or not must depend upon the special facts and 
circumstances of each case.” 

It appears to us that in the light of the 
findings of fact the position really is this 
that although the defendants have been 
exercising acts of adverse possession by 
using the building of the mosque for their 
own purposes in a manner inconsistent with 
the purposes for which a mosque is con- 
structed, the appellants have, owing to the 
fact that for many years they have given up 
the use and preservation of the mosque, 
been unaware of these acts of the respond- 
ents, but we are clearly of opinion that the 
fact of ignorance based on practical 
abandonment is no defence. As their 
Lordships of the Privy Council have re- 


peatedly said: 

“Tt is sufficient that the possession be overt and 
without any attempt at concealment so that the 
person against whom time is running ought, if he 
exercises due vigilance, be aware of what is happen- 
ing." 

Ex-hypothesi any mosque is a building in 
respect of which the Local Muhammadan 
worshippers are expected to be continuously 
aware of its condition and use or misuse. 
If by 20,30, 40 or more years’ practical 
abandonment they remain unaware of acts 
of misuse by the owner of the premises in 
which the mosque is situated, it is not 
possible for them to say that by the exercise 
of due vigilance they could not be aware 
of what is happening. The classical re- 
quirement that possession should be nec vi 
nec clam nec precario appears to us to be 
clearly present in the present case. The 
Hindu defendants came into the possession 
of this property 70 years ago and their 
possession of the property including the 
mosque and other buildings thereon has not 
been vitiated by any of the three possible 
defences of force, sevrecy or precarious- 
ness, 

In these circumstances we are satisfied 
that the learned District Judge rightly held 
that the defendants had acquired right to 
the mosque (even assuming for the sake of 
argument that it be a public mosque) by 
adverse possession. . 

We do not think it will serve any purpose 
to refer to the reference quoted in Rus- 
tamji’s Law of Limitation. Decisions favour- 
able to and damaging to the contention of 
the appellants can be found in these notes, 
but the references are all in the form of 
summaries, and if learned Counsel really 
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attached much value to any passage, he 
would have been in duty bound to put 
before us the ruling on which the particu- 
lar passage was based. 

Learned Counsel for the respondents fur- 
ther put forward some argument before us 
on the question of issue No.7 relating to 
the acquisition of a right of way over the 
defendants’ land through the old gate M. N., 
by prescription and also on the question 
whether the suit was also barred by the 
six years’ rule of limitation under Art. 120 
of the Indian Limitation Act. It will be 
sufficient to say that no argument was 
raised before us on behalf of the appellants 
on either of these two points and we do not 
therefore, in view of our finding on the two 
points actually argued, consider it neces- 
sary to go into them. 

On our findings on the two points put 
before us at great length by learned Coun- 
sel on both sides, this appeal as shown 
above necessarily fails and is, therefore, 
dismissed with costs. 


8, Appeal dismissed. 


amamangun 


BOMBAY HIGH COURT 
Civil Appeal No. 17 of 1938 
April 1, 1938 
Braumont, C. J. AND RANGNEKAR, J. 
JHAVERY & Co.—APPELLANT 
versus 
HIRAGHAND GANGJI—ResponpEent 

Legal practitioner—Lien—Solicttor's lien—Solicé- 
tor appointed by next friend of minor—Solicitor's 
client, who is—Next friend superseded by new one 
—Solicitor appointed by former if bound to hand 
over documents to new next friend. 

A client of a solicitor appointed by a next 
friend of a minor isthe next friend and not the 
minor; itis to the next friend, and not to the 
minor, that a solicitor looks for his costs, and the 
next friend is liable to pay those costs. 1t may be 
that in a proper case the solicitor ultimately can 
get the costs out of the minor's estate, but the next 
friend isthe person directly liable to the solicitor. 
But a solicitor’s lien is a lien against his client, 
and as against third parties he has no higher right 
than the client possesses, Where a next friend who 
has appointed a solicitor is superseded bya new 
next friend, the old next friend is bound to hand 
over the documents relating tothe suit tothe new 
next friend and asthe solicitor appointed by the 
old next friend is not ina better position than that 
of his client, the solicitor is bound to hand over the 
documents to the new next friend. Smith v. Chichas- 
ter (i), relied on. 


Mr. M C. Setalvad, Advocate-General, for 
the Appellant. 

Mr. V. F. Tarapore wala, for the Respon- 
dent. 

Beaumont, O. J.—This is an appeal 
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against an order made by Somjee, J. in 
Ohambers by which he directed the present 
appellants, who are attorneys of this Court, 
to hand over to the present attorneys for 
the plaintiff in a suit, to which I will refer 
in a moment, certain documents without 
prejudice and subject to, the lien, if any, 
which- tbe appellants may have against the 
minor plaintiff for their costs. The circum- 
stances in which the order was made are 
theee. There is a suit pending in this Court 
by a minor, Hirachand Gangiji, in which he 
claims to be the adopted son of one Gangji 
Sojpal and he asks for partition of the joint 
family property. In that suit one Kanji 
Velji was next friend for the minor plain- 
tiff. Originally he employed as his attorneys 
Messrs. Smetham, Byrne & Lambert. In 
the course of the suit the plaintiff through 
his next friend Kanji Velji arrived at terms 
of compromise, and in order to carry out 
the terms of the compromise, and I suppose 
to get them recorded by the Court, Kanji 
Velji changed his solicitors and went to the 
prese.t appellants, Messrs. Jhavery & Co. 
Eveniually the documents relating to the 
matier were handed over to the present 
appellants by Messrs. Smetham, Byrne & 
Lambert. On February 1, 1938, an order 
was made dismissing Kanji Velji from the 
position of next friend of the minor plain- 
tiff, and appointing one Kanji Lalji to be 
next friend in his place. Shortly after that 
Kanji Lalji appointed Messrs. Rustomji & 
Ginwala toact as his solicitors in place of 
Jhavery & Co. and he requested Jhavery & 
Oo, to hand over the deeds and documents 
in their possession to Rustomji & Ginwala, 
and the former next friend Kanji Velji 
concurred in that request. Messrs. Jhavery 
& Oo. refused to hand over the documents 
` unless they were paid the costs due to them 
in- relation to this suit. Thereupen a sum- 
mons was taken out on which the order 
under appeal was made, that order, as I 
have said, being in effect that Jhavery & 
Co. should hand over the documents to 
Rustomji & Ginwala without prejudice to 
their lien after the hearing of the suit. No 
doubt there is force inthe contention that 
in- point of fact the order does prejudice 
the lien of the present appellants, because 
at the moment they may be able to prevent 
the suit from being preceeded with by with- 
holding the documents, and in that way 
they may be able to compel the parties 
interested to pay them. To be in a position 
to exert pressure ofthat sort is one of the 
advantages conferred by a solicitor's lien. 
The. question‘therefore is whether Messrs, 
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Jhavery & Co. have got a lien, and if so, 
whether they can enforce that lien against 
the present next friend of the minor and 
his solicitors, to whom tbey have been 
ordered to hand over the documents. 

Now in my opinion itis clear that the 
client who instructed Jhavery & Co, was 
the next friend Kanji Velji, and not the 
minor. Isis to the next friend, and not to 
the minor, that a solicitor looks for his costs, 
and the next friend is liable to pay those 
costs. lt may be that in a proper case the 
solicitor ultimately can get the costs out of 
the minor’s estate, but the next friend is 
the person directly liable to the solicitor. 
It is, I think, clear that Jhavery & Co. had 
and have a lien enforceable against Kanji 
Velji. But a solicitor’s lien is a lien against 
his client, and as against third parties he 
has no higher right than the cliebt pos- 
sesses. As an illustration of that I may 
refer to the case in Smith v. Chichester (1) 
where it was held the mortgagee being 
entitled to the title-deeds of the mortgaged 
property, the mortgagor's solicitors, who 
had a lien on the deeds as against the 
mortgagor, covld not resist an order direct- 
ing them to hand over the deeds to the 
mortgagee. Now here Kanji Velji having 
been removed from the position of next 
friend, the Court could undoubtedly direct 
him to hand over the documents relating to 
the suit to the new next friend, and there 
would be no answer to an apPlicaticn for 
such an order. If that is so, the appeal 
must fail, since the appellants are in no 
better position than their client Kanji Velji, 
and cannot resist an order to hand over the 
documents to the new next friend or to his 
solicitors on his behalf. The learned Advo- 
cate-General has tried to escape from that 
position by contending that the real client 
of both sets of solicitors is the minor, and 
therefore it is against the minor%that the 
lien exists, and there is no question of any 
third party demanding the documents. But 
in my opinion, that is not the correct legal 
position. I think the client of the solicitors 
is the next friend, and as the old next 
friend cannot resist an order to hand the 
documents over tothe new next friend, the 
old next friend's solicitors, that is, the 
appellants, ars in no better position. I think 
therefore the order made by the learned 
Judge was right. The appeal must be 
dismissed with costs. 

Rangnekar, J.—-I agree. 

8. Appeal dismissed. 
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~” CALCUTTA HIGH COURT 
Matrimonial Suit No. 4 of 1933 
December 8, 1937 
PANOKRIDGE, J. 
Q. D. RITCHSON— PETITIONER 
versus 
W. L. D. RITCHSON—Opposits PARTY 

Divorce Act (IV of 1869), s. 37—Jurisdiction of 
Court to order husband to furnish security some 
years after decree for judicial separation —Order to 
secure and order for payment are different—Court, 
if can direct performance by husband of payment- 
order to be secured—Limitation Act (IX of 1908), 
s. 5, Sch. I, Art. 162—S. 5, if applies to review 
proceedings—Order made against zarty—F'ailure to 
apply to have it drawn within four days—Limitation, 
running of—Practice—Judicial order—Judge can 
. vacate mistaken order before it is drawn up. 

The power to make any order on the husband to 
secure a gross sum or annual income for the wife 
can only be exercised on the passing of the decree, 
On a right interpretation of the word “on,” the 
Court has no power to order the husband to fur- 
nish security over four years after the decree for 
judicial separation, 

Though an order to secure and an order for pay- 
ment can be made simultaneously, they are essen- 
tially different. Under an order to secure, the hus- 
band when he has furnished security, has no fur- 
ther liability, nor if his circumstances thereafter 
become less prosperous can he apply for the return 
of any portion of it. On the other hand both under 
the Statute in India andin England the husband 
can have a payment order varied from time to 
time in accordance with his means, The power 
given to the Court is that when it bas decided 
what in the circumstances is the proper sum for the 
Maintenance of the wife, it can order the husband 
to secure part of that sum and can make a payment 
order for the balance. The Court, however, cannot 
direct performance bythe husband of a payment 
order to be secured. 

Section §, Limitation Act, is applicable to review 
proceedings. 

If a party who has obtained an order fails to 
apply to have it drawn up within four days of the 
making of the order, the party against whom it is 
made can so apply, andif he fails to apply, the 
period of limitation begins to run against him. [p. 
730, col. 2.) 

A Judge has power to vacate a mistaken order 
passed by him before it is drawn up and filed, if 
he think? fit to do so. St. Nazaire Co., In re (3), 
relied on. 

Mr. J. A Clough, for the Petitioner. 

Mr. R.C. Bonnerjee, for the Opposite 
Party. 

Order.—This application comes before 
me in the following circumstances: On June 
26, 1933, the wife whois the petitioner in the 
proceedings obtained a decree of judicial 
separation on account of her husband's 
adultery. At the time the decree was made, 
the learned Judge who heard the petition 
made an order clearly under the provisions 
of s. 37, Divorce Act, that the husband 
should: pay his wife a monthly sum of 
Rs. 100 for her maintenance. The husband 
has apparently regularly carried out the order 
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and made payments punctually. The hus- 
band’s occupation is that of a Premanent- 
way Inspector onthe East Indian Railway, 
He is domiciledin India and in the early 
part of thig year, he applied for leave out of 
India, and his application was granted. On 
April 5, 1937, the wife having come to know 
of the application for, and sanction of the 
husband’s leave, took out a notice of motion, 
asking that the alimony of Rs. 100 a month 
payable under the order of June 23, 1933, 
should be secured in such manner as the 
Court thought proper. There was als> a 
prayer that the husband should be restrain- 
ed from withdrawing his Provident Fund 
from the Railway. On April 7, 1937, the 
husband's bankers, Messrs. Thos. Cook & 
Sons, wrote a letter informing the wife that 
they had been instructed to pay her Rs. 100 
a month during the husband's absence. 

The husband sailed for England on April 
8, 1937, having irstructed his solicitors to 
oppose the application for security. The 
application was adjourned from time to time 
and finally it was disposed of by me on 
July 5, 1937. when I directed that the hus- 
band should furnish security for the alimony 
payable under the order of June 25, 1933, 
to the satisfaction of the Registrar by 
November 15, 1937. I bave no clear recol- 
lection of the points urged on the husband's 
behalf of the application, but as far as I 
can remember, no point of law was taken, 
but it was pointed out that the husband had 
regularly paid alimony since the date of the 
order, and an affidavit was put in when 
it. was stated on oath that he intended to 
continue to pay, and that his purpose was 
to return to India at the conclusion of his 
leave and resume his employment. He re- 
turned to India in the first week of Novem- 
ber and on November 9, 1937, he took out 
a notize of motion. The notice is in the 
following form :— 

That the order dated July 5, 1937, so 
far as it relates to the furnishing of secu- 
rity by the applicant be set aside on his 
undertaking to pay alimony month by month 
regularly, and that the applicant be 
exempted from furnishing security. 

The order of July 5, 1937, has not been 
drawn up or filed. The point on the merits 
taken by Mr. Olough on behalf of the 
husbend is that the Court had no jurisdic- 
tion to make an order of the nature I made 
on July 5. Ihave read s. 37, Divorce Act, 
and it cannot be suggested that there is 
any other statutory enactment under which 
the order could be made, and Ihave come 
to the conclusion that Mr. Olough's conten- 
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tion is correct. The provisions of the Divorce 
Act and those of the Supreme Court of 
` Judicature Consolidation Act, 1925, in which 
the English statute law as regards matri- 
monial mattersis now to be found are not 
in identical terms: but nonetheless I have 
been ableto derive considerable assistance 
from the judgment of Hill, J., in Shearn v. 
Shearn (1). 

Under s 37, Divorce Act, the High Court 
may, if it thinks fit inter alia, on any decree 
of judicial separation obtained by his wife, 
order that the husband shall, to the satis- 

‘faction of the Court, secure to the wife such 
gross sum of money or such annual sum of 
money for any term not exceeding her own 
life as having regard toher fortune (if any) 
to the ability of the husband and to the 
conduct of the parties, it thinks reasonable, 
and for that purpose may cause a proper 
instrument to be executed by all necessary 
parties. The power to make any order on 
the husband to secure a gross sum or annual 
income for the wife can only be exercised 
on the passing of the decree. There is a 
similar limitaticn on the powers of the 
Supreme Court in England with regard to 
decrees for dissolution. That limitation is 
noticed by Hill, J. in his judgment in Shearn 
v. Shearn (1) and he observes that the cases 
have shown that some latitude is allowed 
in determining whether the application is 
made “on” the decree : but it has not been 
argued, and I conceiveit could not be 
argued, that on a right interpretation of the 
word “on”, the Court has power to order the 
husband to furnish security over four years 
after the decree for judicial separation. That 
by itself is, in my opinion, sufficient to 
vitiate the orderI made on July 5. Had my 
attention been drawn directly to the words 
of the section, I think I must have held 
that 1 was being asked to make an order 
which I had no jurisdiction to make at so 
late a stage. In addition tothe power which 
the Court has to order that an annual in- 
come be secured, it has also the power under 
8..37, to make an order on the husband for 
payment to the wife of such monthly or 
weekly sums for her maintenance and sup- 
port as the Court may think reasonable and 
it was obviously in exercise of that power that 
the original order of 1933 was made. There 
is, however, no power given by the section 
which enables the Court to compel the hus- 
band to secure such monthly or weekly 
payments. Under s. 180, sub-s. (2), Supreme 
Court of Judicature Consolidation Act, 1925 

(1} (1931) P 1; 143 LT 772; 46 T LR 652; 100 
L J P41: 74 B J 586. 
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the Court is expressly given the power to 
make such order in addition to a substitu- 
tion for the order for security made under 
sub-s. (1). I presume that the power of 
the Court in India is equally wide, but, as 
the judgment in Shrean v. Shrean 
(1), points out, the two orders, though they 
can be made simultaneously, are essentially 
different. Under an order to secure the . 
husband when he has furnished security, 
has no further liability, norif his cireum- 
Stances thereafter become less prosperous 
can he apply for thereturn of any portion 
of it. On the other hand both under the 
Statute in India and in England the hus- 
band can have a payment order varied 
from time totime in accordance with his 
means. 

It seems to me clear that the power given 
to the Court is that when it has decided what 
in the circumstances is the proper sum for 
the maintenance cf the wife, it can order 
the husband to secure part of that sum 
and can make a payment order for the 
balance. What, however, the Court cannot 
do is what I through inadvertence did here 
namely, direct performance by the husband 
of a payment order to be secured. I, there 
fore, am of opinion, that the order I made 
on July 5, was wrong and one whichI had 
no power to make. 

The question remains whether sitting here 
it is within my power to correct what I 
consider to be the mistaken order that I 
made. Had theorder been drawn up and 
fled, I am of opinion, that the only remedy 
open to the husband as far as my Court is. 
concerned, would have been to apply for a 
review of judgment, and indeed Mr. Olough 
suggested at one time that I should treat this 
application as one for a review. With re- 
gard to that suggestion I cannot help ob- 
serving that the form of the application does 
not observe the requirements as to applica- 
tions for review as set out in rr.34 to 38 of 
Chap. XXXII ofthe Original Side Rules. 
That possibly isa technical mutter which 
might be overcome by iagenuity. A more 
serious difficulty in the way of treating this 
application as an application for review is 
that it is as such barred by limitation. The 
period for an application for review is 20 
days from the,order which it is sought to 
review. It is no use for the husband to 
say that the order has not been drawn up 
because it is now well-settled that ifa party 
who has obtained an order fails to apply to 
have it drawn up within four days of the 
making of the order, the party against whom 
it is made can so apply, and if he fails to 
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apply, the period of limitation begins to 
run against him. It is true thats. 5, Limi- 
tation Act, is applicable to review proceed- 
ings, but no proper application has been 
made to me to make an order under 
s.5,and if such an application were before 
me, 1 feel considerable doubt whether I 
1 should be justified in holding that I am 
satisfied thatthe applicant had sufficient 
cause for not making the application within 
the time prescribed, or at least for not mak- 
ing it at a considerably earlier stage than 
this. However, it appears to me beyond 
question that before an order is drawn up 
and filed,a Judge has power to vacate if 
he thinks fit to do so. 

In Sarupchand Hukumchand v. Madho- 
ram Raghumull (2), it was suggested that 
a Judge had no power to vacate his order 
if it was one dismissing the suit. Buck- 
land, J. did not assent to that argument and 
vacated an order for dismissal made by 
him under Chap. 10, r. 36 cf the Original Side 
Rules. Itis clear from the judgment that 
it was not suggested that the Judge had 
no such power with regard to orders gene- 
rally, but it was urged that an order of dis- 
missal is in exceptional pcsition. 

As to the powers of the Court generally, 
there is abundant authority to be found 
in the Annual Practice and my attention 
has been drawn to the observations made 
by Jesse], M. R. in the course of argument 
in St. Nazaire Co., Inve (3). That being 
so, I have discretion to vacate the order 
which Iconsider I should not have made. I 
think it is true that the responsibillty for 
not calling my attention to this aspect of 
the matter atthe time of the original appli- 
cation falls on the husband, and I also am 
of opinion, that he should nave arranged to 
take steps to vacate or vary the order made 
at an earlier stage ; at the same time I do 
- not thin this is a reason for permitting 
the’ wife to continue to take the. benefit of 
an order that ought not to have been made. 
Moreover, Icannot help bearing in mind 
the history of the case since the order. I 
should never have made an order for 
security had the husband not been pro- 
ceeding on leave out of India, and had I 
not thought that there was at least a possi- 
bility that be would not retura at the ex- 
piry of his leave that in consequence the 
wife might have difficulty in obtaining pay- 
ment of the amount ordered to be paid. It 
now ‘turns out that the husband is back to 


gf) A TB 1925 Cal. 68; 83 Ind. Oas. 128; 280 W N 
(3) (1879) 12 Oh. D 88, 
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India and has resumed his employment, 
and in view of his past record in the mat- 
ter, I see no reason to suppose that he 
would not continue to make the periodical 
payments in,the future as he has done in 
the past. In these circumstances I vacate 
my order of July 5, except as regards costs. 
[also direct that the husband should pay 
the costs of this application as he is respon- 
sible, in my opinion, for the trouble. 
8. Order vacated. 


RANGOON HIGH COURT 
Miscellaneous Application No. 81 
of 1937 
January 26, 1938 
Rosgets, C. J. AND DUNKLEY, J. 
In the matter of P, a LOWER 
GRADE PLEADER, KYAUKSE 

Legal Practitioners Act (XVIII of 1879), s. 13— 
Pleader bribing witnesses likely to be called by 
opposite party, for swearing false affidavits and also 
tampering with witnesses during proceedings—His 
name held should be struck off the register of Plead- 
era. 

A Pleader joined with another person in obtaining 
false affidavits from witnesses, who were about to be 
called by the opposite side, in connection with an 
election petition saying that they knew nothing 
about the matter. He paid bribe to each of them for 
swearing such affidavits. Whilst the hearing was 
in progress the Pleader also tried to tamper with 
other witnesses and offered them bribes : 

Held, that the conduct of the Pleader on the two 
occasions could not be put down to a mere 
momentary lapse, but was part of a systematic 
endeavour to interfere with the course of justice, 
His name, therefore, should be struck off the register 
of Pleaders. 


Mr. U Twa Aung, for the Respondent. 

Roberts, ©. J.—This matter comes 
before us under s. 13, Legal Practitioners 
Act to take such action as we may deem 
fit inthe case of one P, a lower Grade 
Pleader of Kyaukse, by reason of a report 
made, on July 9 of last year, by the Elec- 
tion Petition Commissioners of Mandalay. 
On this report it appears that the Oom- 
missioners were satisfied that the Pleader 
in question had been guilty of grave irre- 
gularities in connection with an election 
petition. His enthusiasm for politics was 
such that he joined with another person 
in obtaining affidavits from witnesses, who 
were aboutto be called by the opposite 
side, saying that they knew nothing about 
the matter. He paid Rs. 15 each to them 
for swearing such affidavits. Itis quite 
clear that buying of documents of this 
character, by which a witness should be 
afterwards confronted, is striking at the 
very root of the principles upon which any 
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judicial proceeding is carried on. And if 
these incidents had stood alone I do not 
think it would have been possibleto hold 
that a Pleader who wasa party to sucha 
thing could be allowed to continue as such, 
But whilst the hearing was in progress, 
this Pleader tried to tamper with other 
witnesses and offered them’ bribes; and we 
‘are satisfied that his conduct on these two 
occasions cannot be put downto a mere 
momentary lapse, but was part of a syste- 
matic endeavour to interfere with the 
course of justice, When the Commissioner 
asked him for an explanation, he declin- 
ed to give one. That may have been 
wise on his part since it may be that he 
could only have exonerated himself by say- 
ing something on oath which was untrue. 
Be that as it may, the course that we have 
to take in a case of this nature is clear, 
and if we did not take ıt, the amount of 
corruption which takes place at elections 
would undoubtedly be increased. Responsi- 
ble persons must realize that, inorder to 
keep elections, whether Manicipal or to the 
House of Representatives, clean, those who 
interfere with the course of justice by 
giving bribes cannot expect to receive 
lenient treatment. Accordingly, we feel 
obliged to strike the Pleader P off the 
register of Pleaders. 

.Dunkley, J.—I agree. 

a. Order accordingly. 


- LAHORE HIGH COURT 
Second Civil Appeal No. 1088 of 1936 
re February 18, 1937 
te Jar LaL. 
= GANDU AND orngrs—PLaIntisrs 
“= AND OTEERS— DEFEN DANTS—Å PPELLANTS 
versus 
` Musammat NASIBU AND OTHER8— 
DEFENDAN Ts — RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XLVII, 
r. 4 (2) (a)—Pro forma defendant not taking interest 
in case—Proceedings against him throughout ex 
parte—One of the plaintiffs guarding his interest— 
Notice to him of review application, if necessary— 
Such person, if “ opposite party.” 

Some ofthe reversioners instituted a suit to set 
aside an alienation. N, one of the reversioners, was 
made pro forma defendant. The proceedings against 
N were throughout ez parte. He touk no interest in 
the litigation but the suit was ultimately decreed. 
One of the plaintiffs reversioners sufficiently guard- 
ed his interests. But on review it was dismissed. 
There was an appeal by the plaintiff against granting 
review. N was joined as appellant. It was contend- 
ed by N that before granting review a notice to him 
was necessary ; ; 

Held, that under the circumstances of the case 
N could not come within the definition of “ opposite 
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party" within the meaning of O. XLVII, r, 4 (2) 
(a), Oivil Procedure Oode, and, therefore, no notice to 
him was necessary. 

S.C. A. from the decree of the District 
Judge, Hoshiarpur, dated June 4, 1936. 

Mr. L, Saunders, for the Appellants. 

Mr. Nanak Chant Pandit, for the Res- 
pondents. 


Judgment.—-Some of the reversioners 
instituted a suit to set aside an alienation, 
The defendants were the aliencrs and the 
alienees and the remaining defendants were 
reversioners among whom was ons Nathu. 
The proceedings against Nathu were 
throughout ex parte. He took no interest in 
the litigation but the suit was ultimately 
decreed. The alienees thereupon made an 
application for review of judgment. This 
application was granted and the suit was 
dismissed. Thereupon the plaintiffs-rever- 
sioners preferred an appeal to the District 


Judge and contended that the application 


for review had been illegally granted with- 
out proper notice to them. The District 
Judge accepted this contenticn and re- 
manded the case to the trial Judge to re- 
hear the application for review. The trial . 
Judge afier hearing the application for 
review again granted it and an appeal was 
preferred to the learned District Judge 
from the order granting the application for ~ 
review. On this occasion, Nathu appeared 
in the proceedings for the first time as an. 
appellant, along with the plaintiffs rever- 
sioners. It was contended on his behalf 
that the application for review had been 
granted without notice to him (Nathu). The 
learned District Judge has held that under 
the circumstances, no notice to Natha was 
necessary, because he had taken no interest 
ia the litigation ; he was not a plaintiff in 
the suit and his interest was snfficiently 
safeguarded by the remaining reversioners, 
i. e., the plaintiffs. s 

It is true that before the application for 
review can be granted, notice must be 
given tothe opposite party and if sucha 
notice has not been given, it is a good 
ground for an appeal. The question is 
whether, under the circumstances of this 
case; Nathu can come within the detinition 
of “opposite party". I am inclined to 
agree with the view of the learned District 
Judge that he cannot, The proceedings 
against him were ex parte from the very 
beginning, He was a pro forma defendant. 
He did not become an appellant even when 
the appeal was originally preferred from 
the first order of the District Fudge grant- 
ing the application for review, It is only 
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now that he has become an appellant. His 
Teal brother Amien was present thronghout 
the proceedings. Under the circumstances, 
there is no reason to interfere with the order 
of the learned District Judge. I dismiss the 
appeal, but leave the parties to bear their 
own costs. 
D. Appeal dismissed. 


OUDH CHIEF COURT 
Full Bench 
Civil Reference No. 6 of 1938 
September 14, 1938 
Taomas, O. J., ZIA:UL Hasan AND 
Yorng, JJ. 
SITA RAM—APPLIOANT 
versus 
GAYA DIN--Opposits Party 

Stamp Act (II of 1899), ss. 60 (1), 40. (1) and (2)— 
Court passing order impounding document — Collector 
certifying document as properly stamped after obtain- 
ing opinion of Stamp Officer—Court, if can subsequent- 
ly make reference to High Court — Proper time to 
make reference. 

Where a Court orders that a certain document be 
impounded and sent to the Collector for necessary 
action and the Collector after obtaining the opinion 
ofthe Stamp Officer certifies under 8. 40 (1), Stamp 
Act that the document is properly and sufficiently 
stamped, his certificate is conclusive under s 40 (2) 
andthe Court ig incompetent to make a reference 
subsequently to the High Court, as such a reference 
does not fall under s 60 (1) and the High Court has 
no jurisdiction to entertain it. The proper time for 
the Court to make a reference is before his passing 
order impounding the document. 


©. Ref. made by the Munsif, Kheri, under 
sı 60 of the Stamp Act, dated July 15, 1938. 

Judgment.—This reference dated July 
15, 1938, by the learned Munsif of Kheri, 
purports to be under s. 600f the Stamp 
Act (Act IL of 1899). 

Ina Small Cause Suit Sita Ram v. Gaya 
Din, the plaintiff brought the suit on the 
basis of an agreement for the supply of 
sugarcane juice which is commonly called 
satta. The agreement was written on four 
annas stamp paper. The learned Munsif 
decreed the suit of the plaintiff on 
December 1, 1936. The Munasarim on 
October 16, 1936, on the back of the plaint 
made a report that the agreement was 
insufficiently stamped. In his opinion the 
proper stamp was eight amnas. The 
Munasarim on January 13, 1937, that is 
after the suit had been decreed, made 
another report that the Court has not passed 
any order on the report which was made 
on October 16, 1936, cn the back of the 
plaint. This undoubtedly was due to an 
oversight, as the learned Munsif should 
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have decided this point at the time when 
he decided the suit, The Munsif passed 
the following order on January 13, 1937:— 

“Let the Ex. (be) impounded and sent 
to the Collector for necessary action.” 

Tne Collector obtained the opinion of the 
Stamp Officer which is as follows: 

“Under In the matter of Gajraj Singh, 9 All. 585 
(E. B.) (1) vide Example (0) in note tos. 2 (5) ‘Bond’, 
the document for the supply of sugarcane juiceis a 
‘bond’ and not an agreement. It is therefore suffi- 
ciently stamped under Art. 15 of Sch. I of the Stamp 


Act. The document may be so endorsed and the 
impounding officer informed accordingly.” : 

The Collector on receipt of this opinion 
gave the following certificate :— 

“Certified that this document is properly 
and sufficiently stamped under Art. 15, 
Sch. I of the Stamp Act.” 

In the opinion of the learned Munsif 
the opinion of the Stamp Officer is in- 
correct and the dccument in question is 
an agreement and nosta bond, and it falls 
under Sch. I, Art. 5 of tue Stamp Act. 

In our opinion itis not necessary for us 
to decide this question as we are of 
opinion that the reference made by the 
learned “Munsif is incompetent. Scction 60 
(1) of the Stamp Act provides;— ` 

“If any Court, other than a Court mentioned 
in s. 57, feels doubt asto the amcunt of duty to 
be paid in respect of any instrument under proviso 
(a) to s. 35, the Judge may draw up a statement 
of the cass and refer it, with his. own opinion 
thereon, for the decision of the High Court or 
Ohief Court to which if he were the Chief Oon- 


trolling Revenue authority, he would, under s. 57, 
refer the same.” . - : 


The reference before us does: not fall 
under s. 60 (1), and;as far as.we have 
been able to find ‘out, there is no other 
section which covers this reference. 

There was no doubt in the mind of 
the Court as to the amount of duty to be, 
paid in respect of this instrument. The 
proper time for making the reference was 
before the learned Muusif passed the order 
impounding the document. Under s. 40 (1) 
of the Stamp Act when the Collector... 
receives any instrument sent to him under 
s. 38, sub-s, (2) not being an instrument 
chargeable witha duty of one anna only 
ora bill of exchange or promissory note, 
he shall adopt the following procedure:— 

“(a) if he is of opinion that such instrument is 
duly stamped or is not chargeable with duty he 
shall certify by endorsement thereon that it is duly 


stamped or that it is not s9 chargeable, as the case 
may be.” 


Under cl. (2) of the sumesection “every 
certincute under cl. (a) of sub-s. (1) shall 
for the purpcses of this Act; be conclus 
sive evidence of the matters stated therein. 


(1, 9 A 585; A W N 1887, 190 (F B), 


734 


By this reference the learned Munsif is 
really asking us to open the question which 
has beecme conclusive. We are therefore 
of opinion that under the circumstances 
the reference is not competent and we 
have no jurisdiction to entertain it. 

We accordingly reject the reference and 
direct that the papers be returned to the 
Court concerned. 

8. Reference rejected. 





BOMBAY HIGH COURT 
Civil Appeal No. 54 of 1937 
March 9, 1938 
Bsavmuont, O. J. AND B. J. WADIA, J. 
MARIA FLAVIANA ALMEIDA 
AND OTHBRS— APPELLANTS 
versus 
RAMOHANDRA SANTURAM ASAVLE 
AND OTHERS—REsPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXII, 
r. 9—Order setting aside abatement whether ‘judgment’ 
under cl. 15, Letters Fatent (Bombay)—Such order if 
appealable—Judicial exercise of discretion in excus- 
ing delay—Inter ference by Appellate Court—Words 
“sufficient cause’ in s. 5, Limitation Act (IX 9f 1908), 
to be construed liberally—Deceased opponent domicil- 
ed in Native State or foreign place — Ignorance of 
legal representatives may be suffictent cause to excuse 
ay. : n 
a AN C. J. —A “judgment” under ol. 15 of 
the Letters Patent (Bombay) means a decision which 
affects the merits of the question between the parties 
by determining some right or liability. An order 
setting aside an abatement does not affect the merits 
of the dispute between the parties, though it certainly 
determines a right, because in the absence of such 
order the plaintiff is debarred from suing the defen- 
dent for the amount claimed. The order is really 
one in procedure. The plgintifis originally had a 
cause of action which through: no fault of their own 
same to anend by the death of their opponent, and 
the effect of setting aside the abatement is merely to 
excuse delay in restoring the suit to an actionable 
condition. No appeal, therefore, lies from an order 
getting aside an abatement under O. XXIL, r. 9, Civil 
Procedure Code. Kishore Khanna v. Kiran Shashi 
Dasi 12), followed. Sarat Chandra v. Maihar Stone & 
Lime Co., Ltd., (3), dissented from. Justices of the 
Peace for Calcutta v. Oriental Gas Co. (3), applied. 
. 735, col. 1. ; 
iP J. a de, J.—The Court has a discretion 
to excuse the delay, which discretion of course must 
be judicially exercised. In exercising the discretion 
the Court should construe the words “sufficient 
cause”, appearing in s. 5, Limitation Act, liberally, 
The Cou:t should also allow some latitude when the 
deceased was domiciled in a Native State, or ina 
foreign place, like Goa, as it is often difficult to as- 
certain what exactly the law of the place is accord. 
ing to which the legal representatives have to be 
brought on therecord, and to find out who they are. 
Ignorance of the legal representatives of a deceased 
domiciled in a Native State or a foreign place may be 
a sufficient cause for excusing the delay, unless there 
ia clear negligence or carelessness or unnecessary 
delay, Want of care and attention or want of due 
diligonee negatives the existence of sufficient cause. 
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Each case must, however, depend on its own facts and 
circumstances. Where the lower Court has exercised 
the discretion after considering the facts and the 
circumstances of the case, it will not be interfered 
within appeal by the Appellate Oourt. The mere 
fact that there isno judgment giving reasons for the 
“sufficient cause’ does not show, that, that discretion 
has not been judicially exercised. 

Mr. F. J. Coltman, for the Appellants, 

Sir Jamshedji Kanga, for the Respon» 
dents. 


Beaumont, C. J.—This is an appeal 
from a decision of Engineer, J., given in 
Chambers, by which he set aside an abate- 
ment. The material facts are that the 
plaint inthe suif as declared on June 
10, 1936, and the claim was against defend- 
ant No. 1 was for payment of a certain 
share of costs incurred in a suit for which 
the plaintiffs allege defendant No. 1 was 
liable to them. Defendant No. 1 died on 
January 30, 1937, andthe plaintiffs were 
informed of that fact on February 8. 
They then had ninety days in which to 
bring the heirs on record under Ari, 177, 
Limitation Act, and they did not in fact 
bring the heirs on record within that time. 
That being so, under O. XXII, r. 4, the 
suit abated. By r. 9 (1) it is provided 
that where a suit abates or is dismissed 
under this Order, nofresh suit shall be 
brought on the same cause of action. 
Sub-r. (2) provides that if it is proved 
that the plaintiff was prevented by any 
sufficient cause from bringing the heirs 
on record within the requisite time, the 
Court shall set aside the abatement. ` On 
June 26, 1937,a summons was taken out, 
asking to have the abatement set aside, and - 
on that summons, the learned Judge made 
the order from which this appeal is brought. 

A preliminary point is taken toat no 
appeal lies since the order is not a judg- 
ment within cl. 15 of the Letters Patent. 
We were referred to a decision of the Court 
of Appeal in Oalcutta in Sarat Chandra v. 
Maihar Stone & Lime Co., Ltd. (1) in 
which it was held that an order setting 
aside an abatement ofa suitis a “judg- 
ment’ under cl. 15 ofthe Letters Patent 
and is appealable. That is a decision 
directly in point in favour of the view 
that itisa judgment. On the other hand, 
in Kishore Khanna v, Kiran Shashi Dasi 
(2) the same Court held that no appeal 
lies from an order under O, 1X, r. 9, 
Civil Procedure Oode, restoring a suit. 


(D) 49 C 62; 67 Ind. Oas. 917;A I R 1922 Oal. 
ð 


(2) 490 616; 69 Ind. Oas. 820; A IR {1922 0al. 
407. 
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It is difficult to see any distinction in 
` principle between an order restoring a 
suit under Q. 14, 1. 9, and an order set- 
ting aside an abatement under O. XXII, 
T. 9, which has the effect of restoring 
the suit. Ifthe one orderis a judgment 
within cl. 15 of the Letters Patent, I think 
the other must be also. The question as to 
what isa judgment within cl. 15 has been 
discussed in a great many cases in this 
and other Courts, and we generally go 
back tothe classical definition in Justices 
of the Peace for Calcutta v. Oriental Gas 
-Co. (3) that “judgment” means a decision 
which affects the merits of the question 
between the parties by determining some 
right or liability. An order setting aside 
an abatement does not affect the merits of 
the dispute belween the - parties, though 
it certainly determines a right, because in 
the absence of such order the plaintiff is 
debaried frcm suing the defendant for the 
amount claimed. The order is really one 
in procedure. The plaintifis originally had 
a cause of action which through no fault 
of their own came to an end by the death 
of their cpponent, and the effect of setting 
aside the abatement is merely to excuse 
delay in restoring the suitto an action- 
able condition. There iscne point which 
was not referred to in the Calcutta Court, 
and which is of very considerable importe 
ance (n this questicn, and tbat is the 
effect of O. XLHI,r. 1. That Order pro- 
vides that an appeal shall lie from cer- 
tain specified orders under the provisions 
of g, :04 of the Code, and amongst those 
orders is (ke) an crder under r. 9 of 0. XXII, 
refusing to set aside the abatement or 
dismissal of a suit, So that in the case 
of an order refusing toset aside the abate- 
ment the effect of which is finally to 
dispose of the suit, an appeal lies. But 
on the other hand, agsinst an order which 
sets aside the abatement and thereby 
allows the suit to go cn, no appeal lies. It 
would certainly be ancmalous to hold that 
no appeal lies under the Code froman 
order setting aside an abatement, but that 
such an appeal dccs lie where the order is 
made bya Judge of tLe High Court in 
the exercise of its original jurisdiction. 
It is undesirable to create such an 
anomaly, and in my judgmtnt, we ought 
to hild that no appeal lies frem an order 
getting aside an abatement under O. XXII, 
x. 9, Oivil Prccevure Code. 
= On the merits, 1 will only say that I much 
doubt whether the evidence satisfactorily 
(3) 8B L R 433; 17 W R 364, ae 
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explains the delay in bringing the heirs 
on record, cr shows sufficient cause for 
setting aside ihe abatement. Rules as to 
time are not to be lightly disregarded. 
However, that point doesnot really arise. 
The appeal must be dismissed with costa. 
B. J. Wadia, J.—I agree on the prelis 
minary objection that no appeal lies against 
the order setting aside the abatement, and 
have nothing further to add. Iam of opin- 
ion that in setting asidethe abatement, 
plaintiffs were prevented by sufficient 
cause within the pericd of the ninety days 
allowed by Art. 177, Limitation Act, which 
period expired about May 1, 1937, from 
bringing the legal representatives of the 
original defendant No. lon record. The 
Court has a discretion to excuse the delay, 
which diseretion of course must be judi- 
Cially exercised. In exercising the discre- 
tion the Court should construe the words 
“sufficient cause”, appearing ins. 5, Limi- 
tation Act, liberally. The Court should 
also allow some latitude when the deceased 
was domiciled in a Native State, orin a 
foreign place, like Goa, as in this case, as 
it is often difficult to ascertain what exactly 
the law of the place is, according to which 
the legal representatives have to be brought 
on the record, and to find out who they are, 
Ignorance ofthe legal representatives of 
a deceased domiciled ina Native State or 
a foreign place may bea sufficient cause 
for excusing the delay, unless there is clear 
negligence or carelessness or unnecessary 


delay. Want of care and atfention or want 


of due diligence negatives the existence- of 
sufficient cause. Each case must; however, 
depend cn ils own facts and circumstances. 
1 am not satisfied thatthere is evidence 
of such carelessness on the affidavits. 
Plaintiffs may have been somewhat slack in 
making their enquiries, but it cannot be 
said that they made no enquiries whatso- 
ever. It is true that tha affidavitin re- 
joinder is silent as to some dates, especially 
the date on which the plaintiffs sent their 
clerk Desai to Goa to make the necessary 
enquiries. The letter of May 7, 1937, 
however, refers to the fact that the clerk 
had been sent to Goa, and that he had re- 
turned without completing his enquiries, as 
he got fever whilst he wasin Qoa. Pos- 
sibly another Chamber Judge may in the 
first instance have taken a different view, 
but sitting in- appeal, I do not.wish to 
inteifere with the discretion exercised by 
the learged Judge, if Il am satisfied that it 
has been exercised, asit must have been, 
after considering all the facts and circume 
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stances of the case. The mere fact that 
there is no judgment here giving reasons 
for the ‘‘sufficient cause” does not, in my 
opinion, show that that discretion has not 
been judicially exercised. I would, there- 
fore, cn both grounds dismiss this appeal 
with costs. 

8. Appeal dismissed. 


MADRAS HIGH COURT 
Criminal Revision Oase No. 883 of 1937 
(Oriminal Revision Petition No. 827 
i of 1937) 
July 28, 1938 
PANDRANG Row, J. 
KISTA PILLAI—Acousgp-- 
PETITIONER 
versus 
AMIRTHAMMAL—Coyprainant— 
RESPONDENT 
Criminal Procedure Code (Act V of 1898), s. 488— 
“ Living in adultery,” significance of—Occasional 
lapses from virtue, if suficient for refusing main- 
tenance—Dutu of Magistrate—Charge of “living in 
adultery " put forward as defence—Procedure to be 
ollowed. 
Pete clear implication from the words “living in 
adultery " used by the Legislature in s. 488, Orimi- 
nal Procedure Code, isthat, unless the wife is 
actually living in adultery at or about the time of 
the application, she is not disentitled to obtain 
maintenance. It is nowhere said in the section and 
there is no need to introduce additional words there 
in that “living in adultery” must be in the house 
of the adulterer, The words ‘living in adultery’ 
are merely indication ofthe principle. that ocea- 
sional lapses from virtue are not a sufficient reason 
for refusing. maintenance. Continued , adulterous 
conduct: is. what is meant by “living in adultery.” 
The question, therefore, for the Magistrate to decide 
in such a case is whether there had been such 
adulterous conduct on the part of the wife at or 
about the time of the application, that is to say, 
shortly before or shortly after the application was 
made, interpreting the word shortly in a reasonable 
manner. In re Fulchand Maganlat (2), relied on. 
“In a case of claim for maintenance the respond- 
ent who puts forward a charge of “living in adul- 
tery” against the petitioner as his only; defence to 
the claim for maintenance ought to begin his case 
and the petitioner against whom this charge is 
made ought to have an opportunity of adducing re- 
butting evidence. f 
Or. Rev. Case and Or, R-v. P. under ss, 435 
and 439 of the Code of Oriminal Procedure, 
1898, praying the High Court to revise the 
order of the Court of the Sub-Divisional 
Magistrate of Ranipet, dated October 12, 
1937, and made in M. O. No. 18 of 1937. 
Messrs. V. T. Rangaswami Ayyangar 
and K. A. Chakravarthy Iyengar, for the 
Petitioners. 
Mr. N. Somasundaram, for the Respond- 


ent. 
The Public Prosecutor, for the Crown. 
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Order.—The petitioner in this case is 
the husband of the respondent who has 
obtained an orderof maintenance in her 
favour from the Sub-Divisional Magistrate 
of Ranipet under s. 488, Criminal Proce- 
dure Code, The maindefence to the appli- 
cation for maintenance was that the peti- 
tioner was living in adultery. The learned 
Sub-Divisional Magistrate observes on this 
point of the case merely that there is ample 
evidence that the petitioner was having 
illicit sexualintercourse with Chinnappa and 
he then goes on to quote certain observa- 
tions of Newsam, Jọ, in A. T; Lakshmi 
Ambalam v, Andiammal, Criminal Revi- 
sion Oase No. 65 of 1937 (1) on the file of the 
High Oourt to the effect living in adultery 
is something quite different from leading 
an unchaste life. The principle it seems to 
me is that ahusband is absolved from the 
obligation to maintain his wife when his 
wife has ade facto protection with whom 
she livesand by whom sheis being main- 
tained as if she were his wife’. The learn- 
ed Magistrate then comes to the conclusion 
that under ‘this interpretation, the some- 
time immoral character of the petitioner 
would not constitute ‘living in adultery.” 
The fact elicited in evidence are not 
merely that there was only One individual 
lapse or even occasional lapses from virtue 
but that the petitioner actually eloped with 
Oninnappa and lived with him in another 
place, vaz, Wallajan for some days that 
when discovered by her husbana's relations 
and pressed to return, she refused to 
return and that she had to be taken by 
force from: her paramour to her parents 
house. ‘here is also certain evidence ad- 
duced. No doubt at alate stage of the 
case without giving an opportunity to the 
Petitioner to rebut to the effect that the 
petitioner even when the case was pending 
before the Sub Divisional Magistrate was 
Guntinuing her intrigue with Oisnnappa. 
The lesrned Sub Wivisional Magistrate 
makes no reference to this evidence, and 
he appears to have thought that tne only 
evidence against the petitioner was in reé- 
pect of her immoral character in the past, 
that is to say, before the application, Iam 
unable to say that this is a satisfactory way 
of disposing of a claim for maintenance 
either from the point of view of the petition- 
er or of the counter-petitioner. I am not 
prepared to go to the length of saying that, 
unlessa married woman lives with the 
(1) 172 Ind. Cas, Sil; ee MW NIBLAI R 


1938 Mad. 66; (1937) 2 M L J 885; 39 Or, L J 228; 10 
RM 497; 46 L W 768, . oi. 
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adulterer in the latter's own house and is 
maintained by him as wife, the husband 
will be liable to pay maintenance under 
s. 488, Criminal Procedure Code. Emphasis 
is no doubt to be laid on the words “is 
living in adultery”. In other words, as was 
Pointed out by the Bombay High Cour: 
in In re Fulchand Maganlal (2) the 
clear implication from the words used by 
the Legislature in this section is that, 
unless the wife is actually living in 
adultery ator about the time of the ap- 
plication, she is not disentitled to obtain 
maintenance. Ib is nowhere said in the 
section and there is no need to introduce 
additional words therein that “living in 
adultery” must be in the house of the 
adulterer. The words ‘living in adultery’ 
are, in my opinion, merely indication of the 
principle that occasional lapses from virtue 
are not a sufficient reason for refusing 
maintenance. Continued adulterous con- 
duct is what is meant by ‘living in adultery’. 
The question, therefore, for the Magistrate 
to decide in this case was whether there 
had been such adulterous conduct on the 
part of the petitioner at or about the time 
of the application, that is to say, shortly 
before or shortly after the application was 
made, interpreting the word shortly in a 
reasonable manner. This case has not at 
all been approached from this standpoint. 
The learned Magistrate, has decided the 
case in a way wuch appears hardly to 
do justice to the parties. in particular, 
the serious allegation of subsequent 
adultery made in the evidence given by the 
last witness examined for the respondent in 
the Magistrate's Court should have been 
allowed to be contradicted or rebutted on 
the petitioners side by tne petitioner 
giving evidence on tue point, if she was so 
inclined to ao or by letting in otner evi- 
dence. But it does not appear that any 
‘Opportunity was given to her for giving 
evidence on the puint, My opinion is that 
in a case of claim for maintenance like tais, 
the respondent who puts forward a charge 
of ‘living in adultery’ against the petitioner 
as his oniy defence totne claim for main- 
tenance ougut to begin his case- and tne 
Petitioner against wnoom this charge is 
made ought to have an opportunity of 
adducing 1ebutting evidence. I'his pro- 
cedure nas nut veen fuiluwed in buls Case, 
and in my opinion, tue euquity must have 
done prejudice 10 we petiuvner’s wite. 

(2) 52 B 160; LUE Ind. Oas. 24; 30 Bum. L R 79; I 


-L T40 Bom. 58; AI R 1928 Bom, 59; 29 Ur. LJ 3l4; 
9AT Or, R417. 
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In these circumstances, I am of opinion 
that the interests of justice require that 
the order of the Magistrate should be set 
aside and the Magistrate directed to re-hear 
the petition, after giving an opportunity 
to both parties to adduce additional evi- 
dence and in particular to let the petition- 
er's wife hear the last word and to dispose 
of the petition afresh in the light of the 
observations contained in the judgment. 


N.-D. Order set aside. 


MADRAS HIGH COURT | 
Criminal Revision Case No. 775 of 1937 
(Criminal Revision Petition No, 727 
of 1937) 

March 25, 1938 
Horwitt, J. 
iin re Syed MUSTAFA SAHIB 
AND OTHERS—ÅOCUSED—PETITIONBRS 

Madras District Municipalities Act (V of 1920), 
ss, 178, 4389—For conviction under s, 178, persons 
must be owners of land abutting streets and for 
conviction under s, 339 they need not be owners of 
abutting lands—Criminal trial—Joint trial—Trial 
of three casesa—Revision, when can be allowed on that 
ground. 

Section 178, Madras District Municipalities Act 
is primarily intended for the proper maimtenance 
of the private streets; and the Municipality is 
given power, in case the streets are not ina satis- 
factory condition, to issue notices requiring the 
Owners or occupiers of buildings or lands fronting 
or abutting the streets to carry out the necessary 
repairs, The persons who are liable under this 
eection are the owners or occupiers of the houses 
or lands abutting the streets and not the owners of 
the streets themselves. It would, therefore, seem 
necessary in crder to sustain a conviction under 
this section that the accused are tha owners or 
occupiers of the lands abutting the roads. 

For a conviction under s. 339 of the Act it would 
not be necessary to prove thatthe accussd had any 
ownership in the lund abutting the road. Tne 
owners of the streets are bound to metal the ruad 
and to Curry out the various stipulations cuntained 
in their agreement with the Municipality and upon 
failure to do that after receiving notice, they would 
be liable under s, 339. 

Where there are three cases, those three casas 
should be kept distinct, evideace led in euch case 
separately, and conclusions drawn on the evidence 
let in each particular case. tiowever, in Consider- 
ing whether the revision petition should be allow- 
ed on that ground, one has to consider wastuer 
the petitioners suffered’ any prejudices by the tures 
cases being ciubbed together. lu most cases of 
improper clubbing together of cases, it would ua- 
douotediy be held that the accused had suffered 
prejudive by being Called upun to meer bores cuss 
ab the Same time, bub where it Was ouly uesessary 
to produce a lew documentis and tu exame vne 
Wituess, 16 cuuld not be said inat the peblbioness 
Were prejudiced in their defence by such urregular 
procedure. 


Or. R. Oase and Or. R. P. under as, 439 and 
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439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the judg- 
ment of the Court of the Sub-Divisional First 
Class Magistrate, Salem, and passed in C. A. 
No. 61 of 1937, preferred against the judg- 
ment of the Court of the SubMagistrate, 
Salem Town, and passed in C., O. Nos. 348, 
349 and 350 of 1937. è 

Messrs. K. S. Jayarama Iyer and C. K, 
Venkatanarasimham, {or the Petitioners. 

The Public Prosecutor, for the Crown. 

Order.—The three petitioners have been 
convicted under ss. 178 and 339 of the Dis- 
trict Municipalities Act for failing to 
comply with an order of the Municipality 
requiring tbem to metal the streets and 
lanes constructed on their site and to do 
other things undertaken to be done by the 
petitioners when the issue of a license was 
sanctioned to them by the Municipality 
to erect houses and sell them. 

The petitioner jointly petitioned the 
Municipality to grant them sanction to sell 
certain plots of lands and building sites and 
they undertook to metal the roads, cut side 
drains, and to make provision for scaveng- 
ing lanes. Roads were laid but nothing 
else was done. On February 24, 1937, 
notices were sent tothe petitioners requir 
ing them to do what they had undertaken to 
do on painof prosecution. The petitioners 
soon afterwards wrote tothe Municipality 
offering to give up the roads and making 
them over tothe Municipality. The Muni- 


cipal Council sanctioned the taking over of’ 


the roads; but they were never formally taken 
over because it was discovered that the 
petitioners did not metal the roads and put 
them in a condition.to. be taken over by the 
Municipality. Several notices were issued 
to them but: with no effect. Three’ cases 
were laid against three petitioners for dis: 
obeying the orders. The Sub-Magistra‘e 
has convicted them and the convicticns have 
been confirmed in appeal. 

Section 178 appears to be primarily in- 
tended for the proper maintenance of the 
private streets; and the Municipality is 
given power, in case the streets are not in 
a satisfactory conaition, to issue notices re- 
quiring the owner or occupiers of buildings 
or lands fronting or abutting the streets 
to carry out the necessary repairs, The 
persons who are liable under this section 
seem to be the ownersor occupiers. of the 
houses or lands abutting the streets and 
not the owners of the streets themselves. 
It would, therefore, seem necessary in order 
to sustain a conviction under this section 
that the petitioners are the owners or occu- 
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piers of the lands abutting the roads. 
Evidence has been let into that effect and 
no objection has been taken to it in the 
Courts below. 

The petitioners were also charged under 
s. 339, and for a conviction under that sec- 
tion it would not be necessary to prove that 
the petitionershad any ownership in the 
land abutting the road. They were bound 
to metal the road and to -carry out the 
various stipulations contained in their agree- 
ment with the Municipality and upon 
failure todo that after receiving notice, 
they would be liable unders. 389.. 

Objection has been taken to the trial on 
the ground that the various breaches of 
the agreement have been taken together in 
the charge, but I do-not see any objection 
to that, because the agreement must be 
taken as a whole and except as to the laying 
out of the roads the petitioners have don 
nothing to satisfy the agreement. : 

A more important objection is that the 
Magistrate has adopted the objectionable 
practice in trying the three cases together 
and recording evidence in all the cases 
together. Where there are three cases, 
those three cases should be kept distinct, 
evidence let in each case separately, and 
conclusions drawn on the evidence let in 
each particular case. However, in consider- 
ing whether the revision petition should be 
allowed on that ground, one hasto consider 
whether the petitioners suffered any pre- 
judice by the three cases being clubbed 
together. In most cases of improper 
clubbing together of cases, it would un- 
doubtedly be held that the accused had 
suffered . prejudice by being called upon to 
meet three cases at the same time, but the 
present case is particularly simple. It was 
only necessary to produce a few documents 
and to examine one witness. I have little 
doubt that tne three petitioners cguld have 
been tried together in one case, and I do 
not think that their defence has been 
rendered more ditñcult because the case 
‘against them has been split into three parts, 
one against each person. The accused 
applied together to the Municipality for per- 
mission to divide their lands into plots for 
huuse sites and to sell them; and they 
seem at all times to have acted together. 

In the particular simple circumstances 
attending this case, I do not find sufficient 
reason to interfere in revision. The peti- 
tions are accordingly dismissed. 


NoD, ‘Petitions dismissed. 
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NAGPUR HIGH COURT 
First Civil Appeal No. 75 of 1933 
September 30, 1936 

Stone, C. J. AND Niyoat, J. 

SHRIDHAR BHAGWANJI TELI 
AND ANOTHER— DEFENDANTE ——ÅPPRLLANTS 
versus 

SITABAI—Ptaintirs—ResponpENT 

Hindu Law—Maintenance—W idow—Determination 
of — Family debts should be taken into account— 
Arrears of maintenance, if shouldbe at same rate as 
future rate — Rate of interest on arrears ~ Family 
consisting of three brothers — Widow of one taking 
son of one of brothers in adoption— Remaining brother 
separating—Resit remaining joint— Widow's mainten- 
ance should come from whole joint family and not 
from share allotted to adopted son—Family joint at 
all material time—Cost of maintenance, sutt and 
maintenance are payable from joint family. 

Debts with which the family is burdened should be 
taken into account in arriving atthe figure of main- 
tenance to be allowed toa Hindu widow. Champa 
v. Official Receiver, Karachi (1), Jamna Bai Ammal 
v. Balakrishna Tawker (2), Kamtabai v. Umabai (3) 
and Ekradeshwari Bahuasin v. Homeshwar Singh (4), 
relied on. 

The arrears of maintenance to be awarded to her 
need not be necessarily atthe same rate at which the 


Court has fixed the future maintenance. It may be. 


leas. The Oourthas discretion inthe matter. Laxmi- 
bat v. Sambha (6), Karbasappa v. Kallava (7), Raghu- 
bans Kunwar v. Bhagwant Kunwar (8) and Venkata- 
ratnama v. Seetaratnam (9), relied on. 

Regarding interest on the arrears of maintenance, 
the usual Court rate of interest from the date of decree 
should be allowed. 

Formerly a Hindu family consisted of three brothers. 
The widow of one of them took in adoption her 
husband's brother's son. Subsequently the remaining 
brother took his share and separated, rest of the 
family remaining joint : 

Held, that the widow was entitled to maintenance 
from the whole of joint family and not merely from 
the income of the property allotted to her adopted 
son as the share of his adoptive father at the time of 
the determination of the share of the separated brother. 
Under the circumstances, the widow was entitled to 

-be treated generously in the matier of mainten- 
“ane, 

Where in a suit for-maintenance by a Hindu widow, 
the family is found to be joint at all material times, 
both costs and maintenance are payabie from joint 
family, net by any individual member, 


~ F. O, A. from the decree of the Court 
‘of the Additional District Judge, Wardha, 
dated March 1], 1933, in Civil Suit No. 38 
of 1930. 

Messrs. M. B. Kinkhede, R. B., A.V, Khare, 
-W. B. Pendharkar, and A. R. Kulkarni, 
for the Appellants. 

Messrs. T. J. Kedar and R. G. Rao, 
for tne Respondent. 


Judgment.—This is a defendants’ appeal 
in a widow's suit for maintenance. ‘The 
learned Judge has passed a decree giving 
the plainti# a variety of remedies nearly 
all of which are given against the first 
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defendant, and nearly all of which are 
challenged in this appeal. 

The facts can be shortly stated, although 
they are somewhat complicated: Tne family 
of one Vishram comprised three sons, 
Yeshwant (who is defendant No. 2), Mahadeo 
(who is not a party), and Bhagwan (who is 
the deceased husband of the plaintiff). 
Yeshwant had a son Shridhar, whom, when 
the plaintiff Sitabai had become a widow, 
the plaintiff adopted. That was in 1919. 
Following that adoption, there was a suit 
to contest the adoption which ended in the 
adoption being upheld in 1921. 

Nothing material transpired thereafter 
until April of 1925 when the family com- 
prising Yeshwant Mahadeo, and Saridhar, 
entered into a partition arbitration which 
resulted in the family property being 
separated into three lists, one of which 
showing the property belonging to Yesh- 
want. the second that of Mahadeo, and 
the third that of Snridhar who was then 
a minor and was being represented by 
Sitabai who was stated in the adopted 
son’s property list to be his guardian, 
There was another list relating to debts. 
Most of the debts had been incurred by 
Mahadeo, and he was made responsible 
for far more than a third share of the 
total indebtedness; and Shridaar was made 
responsible for far less than a third of 
the indebtedness, his liability being fixed 


at Rs, 4,000 an odd. Hardly nad the parti- 


tion arrangement been come to when there 
was obviously a dispute between Yeshwant 
on the one hand and the plaintiff, the widow, 
on the other hand. ‘The genesis of that 
dispute appears to be that toe plaintiff, 
not uonaturally, thought tnat this was a 
separation between tne three brancaes, 
that the result of it would be taat Saridaar 
would be separate, and that she would be 
his guardian. Yeshwant took another view. 
He took the view tnat the lists were 
merely for the purpose of determiaing 
Mahadeo’s share, that ne and Saridhar 
would remain joint, and that, a3 a con- 
sequence, he was tne guardian as baing 
the eldest male member of tne joint Hindu 
family. Tne matter went as far ag a suit, 
and Yeshwant was successful in maintaining 
that position. As a consequence, Sitabai 
found herself a widow, not tne guardian 
of her son, and on bad terms wua the 
family. Thereafter things becams Worse, 
apparently; sae lsit the place waere she 
had been residing, and eventually is found 
in the Bombay Presidency, having, in the 
meantime, got possession of two fields. 
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There has been a considerable amount 
of argument devoted to in what 
capacity and how she grt possessicn of 
those of fields. It is said by the appellants 
that she got them because it, was part of 
the partition arrangement that ebe should 
have these fields in lieu of maintenance. 
Therefore, it is said that the amcunt of 
maintenance has been amicably settled, 
and that that amount is prima facie the 
just amount, and that what she should be 
given by way of maintenance is the value 
of those fields, if not the income from the 
fields themselves; and if sre is given a 
sum of money in lieu cf pcssession of the 
fields, in calculating that sum of money, 
one should take into account the reduced 
value of land in this Province owing to 
the bad times that have been continuing 
since 1930. 

On the other hand it is said that these 
fields were not given to her at any time; they 
were not given to her by the arbitrators 
who settled the lists in tke partition 
proceedings; and that the story that is 
told by five of the defendants’ witnesses 
(D. Ws. Nos. 6, 10,14, 15 and 19), in 
cluding one of the arbitratcrs, is a mere 
afterthought which has its genesis in the 
fact that one of the plaintiff's witnesses let 
it.out, in the course of his examinaticn, 
that the plaintiff had been given these 
fields. 

In cur opinion, the matter can best be 
decided by looking at the pleadings. If 
in truth and in fact this widow had been 
given these fields as a matter of amicable 
agreement in respect cf her maintenance 
at the time of partition, whatever else was 
or was not leit out in tLe wiiiten statement, 
this would never have been left out. It 
goes to the vely root cf ker claim and is 
the easiest possible way of disposing of 
her claim. Yet, when we look at the writen 
statement. we find the matter is put in an 
entirely different way by tLe defendants. 
What is said in para. b (2) is that after 
she had left Fatehpur in. December 1924, 
she was first of all supplied with pro- 
Visioue and mcney. Then the was dis- 

“contented. “She then selected the two 
fields that are with Ler now”. ‘That selec- 
tion is stated in the written statement to 
be because “defendant No. 2 then proposed 
to her that she might take one or two 
fields of her chvice aud maintain herselt", 
That is in point cf time before the parti- 
tion. It tells a story of an arrangement 
between the widow and defendant No. 2. 
It makes no mention whatsoever of the 


SBRIDHAR BHAGWANJI TELI v. sSITABAT (NAG.) 


17716 


arbitrators, and it does not relate the settle- 
ment to the partition proceeding. Bearing 
in mind that thatis the pleading, bearing in 
mind th:t that is not borne out-by the 
evidence, bearing in mind that the evidence 
is not related in avy way to any pleading, 
the only possible inference is that the 
story told by the defendants is not true, 
and although admittedly the evidence given 
by the plaintiff herself is so conflicting 
and confused as to be unreliable through- 
out, we are of the opinion that the pro- 
bability is that her original possession of 
these two fields is neither due to amicable 
arrangement, nor is it due to her seizing 
the telds, except in the sense that 
at the time when she was seeking to 


‘be declared guardian of her infant son 


by adoption, she endeavoured to get 
possession of her infant son's share which 
she was treating as a separate share which 
had fallen to her on partition. That. share 
comprised two fields at Narsinghpur, two 
fields at Thar and three fields at Fatehpur. 
Sho got hold of the two fields at Nar- 
singpur; she went to get hold of the fields 
at Thar, when she was set upon by the 
second defendant’s men, given bruises on 
the front and back of her head which 
might have been caused by stones or some 
other blunt implement, and thereafter gave 
up the struggle. She did not proceed to 
Fatehpur and invite another beating, and 
remained in possession of the two fields at 
Narsingpur. It is not; howéver, in our 
opinion, necessary to so hold for the pur- 
pose of this appeal. All that is necessary 
for us to say is that we are not satisfied 
that there was any amicable settlement at 
any time with the widow in lieu. of 
maintenance; nor was there any amicable 
arrangement. with regard to the quantum 
of maintenance at all. 

It remains, therefore, to consider what, 
in the circumstances of this case, is a 
fair rate of maintenance to award to this 
lady, whether she should get that same 
rate for arrears back to the time when 
she ceased to be maintained in the joint 
family house, whether ste is entitled to be 
allcwed the expenses of Rs. 1,000 which 
she incurred fur her daughter's marriage, 
whether she, is entitled to an allowance 
in respect of debts which she incurred, as 
she says, for her maintenance, what 
the future rate of maintenance should 
be, whether any allowance should be 
made tor the fact that, after the, suit 
was instituted, as we now know, times 
have been hard in the Central Provinces 
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for agriculturists, whether the rate of in- 
terest allowed by the learned Judge is 
correct, whether the order as to costs is 
correct, and whether the decree as to the 
first defendant’s share alone being bound 
18 correct. 

The easiest point is the one as regards 
the daughter's marriage. It is hardly dis- 
puted that she incurred an expense exceed- 
ing the amount that she has been allowed. 
The amount that she has been allowed is 
Rs. 1,000. It is said that is too high be 
cause in the past daughters in the family 
have’ been married for expenses between 
Rs. 600 and Rs. 800. In our opinion, 
there is no reason to interfere with the 
learned Judge’s conclusion on this head. 

The most important point is as to the 
quantum of the maintenance that she should 
be allowed. The learned Judge, in our 
opinion, has arrived at a correct figure 
while making, in the course of his enquiry, 
two mistakes which nearly cancel | one 
another. The one mistake that he had made, 
in our opinion, is that he has put on one 
side the indebtedness of the family as a 


matter that should not be considered in arriv- 


ing at the figure. There are many cases which 
. Buggest that this is not right. We referred to 
Champa v, Official Receiver, Karachi (1), 
Jamna Bhai Ammal v. Balakrishna Tawker 
(2), Kamtabai v. Umabai (3), and we are also 
inclined to the view that the same posi- 
tion is taken by the Privy Council in 


Ekradeshwari Bahuasin v. Homeshwar 
Singh (4), although the matter did not 


- there directly arise, and there is no deci- 
sion to that effect. But their Lordships 
appear to have assumed that debts should 
be taken into account. On the other hand 
the learned Judge, not unnaturally, having 
regard to the terms of the lists made in 
the. partition arrangement, seems to have 
had his mind influenced by the fact that 
the appellanis were really separate and 
that this maintenance being maintenance 
for the widow of the boy's adoptive father, 
should be charged solely on those items of 
property that have been allocated to the 
boy's share: and accordingly, he not only 
gives a decree against those items of pro- 


(1) 15 L 9; 149 Ind. Cas. 693; A IR 1933 Lah. 901; 
86P LR 4.0,6RL 738. 

(2) 53 ML J 176; 102 Ind. Oas. 101; AN R 1927 Mad. 
1082; 26 L W 23; 389 ML T 61. 

(3) A IR 1929 Nag. 127, 117 Ind. Cas, 209; Ind. Rul. 
(1929) Nag. 193, 

(4) 8 Pat. 840; 116 Ind. Cas. 409; A IR 1929P 0 128; 
56 I A 102; 33 O WN 63/;10 P LT 345; 490 L J 579: 
31 Bom. L R 816;60 WN 526;(1929) A L J 695: 20 
LW 1; 57 M L J 50; (1929)M W N 468; Ind. Rul, 
(1929) PO 193 
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perty only, but he regards only the income 
from that part of the family property in 
arriving atthe tota! inco.ne out of which 
maintenance isto be prid. In oar opinion, 
in a case such as the present, the widow 
is entitled to maintenance from the joint 
family property, that is from the property 
as shown in the lists Nos. | and 3: and the 
income from that property in a bad year 
would be round abut Rs. °,500 and in a 
good year would be round about Rs. 5,000, 
Those figures are, in our opinion, low. 
They are founded on the defendant's 
admissions. The learned Judge was not 
only entitled, but bound, to found himself 
on: those admissions, because of the pau- 
city of the plaintiff's evidence due, very. 
largely, in our opinion, to delay and re- 
ticeace on the part of defendants in pro- 
ducing books. However that may be, the 
Plaintif’s evidence is poor, so poor that 
one cannot act upon it in this respect 
and one is bound to act upon the defens 
dants’ admissions Ib would be idle to 
assume that it is probable that these ad- 
missions tell the whole truth as to the 
income of this femily. Taking the income, 
however, on that basis of Ra. »,000 a year, 
bearing in mind the fact that the family 
is burdened wito some Rs. 12,000 of debts, 
the result, in our opinion, is that the most 
that can be given tothis woman by way 
of maintenance is Rs. 600 a year. That 
is the figure that the learned Judge has 
given her. He has given her that amount 
for a reason that we think is right. He 
has observed tuat this is a case where she 
should be treate! generously in the matter 
of maintenance, a8 was pointed out in 
Raja Ratan Singh v. Rani Beni Bai (5) 
owing to the fact that she has adopted the 
first defendant as her son. 

The next question that arises is with 
regard to arrears of maintenance. It may 
well be urged that tre learned Judge has 
decided, following the rules laid down by 
the Privy Council in Ekra ieshwari Bahuasin 
v. Homeshwuri Singh (4), that this par- 
ticular lady is of a station in life and that 
the particular family has an income which 
justilies the allowing to tht lady for main- 
tenance Rs. 600 a year, tLat that figure 
would be always the same for all years 
wherein the inc.me was the same, and 
consequently, in determining the arrears 
we should do, what the iearued Judge in 
this case bas done, that is: take the 
mainterance as fixed at Rs, (00 a year. 
Then conside: what she, in fact, got. She 

®INLR 33. 
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did not get Rs. 600 for those years, but 
she got a varying figure deperdent on the 
letting value of the lands that she had 
taken. The figure for the five years, there- 
fore, is Rs. 600 multiplied by 5, less the 
total made up of all the sums she re- 
ceived in respect of those two fields. That 
is what the learned Judge has done, and 
in his discretion, he was entitled to do 
it. But he does not appear to have exer- 
cised any discretionin the matter. He has 
assumed that because he fixed the future 
maintenance at Rs. 600, therefore, in arrear 
it must also be Rs. 600, less what she had 
received from the fields. Again there isa 
long series of cases to the effect that 
arrears may be at a less rate, and that the 
Court has a discretion in the matter. It 
is not necessary to cite any other than 
Laxmibai v. Sambha (6), Karbasappa v. 
Kallava (7), Raghubans Kunwar v. Bhag- 
want Kunwar (8) and Venkataratnamma 
v. Seetarainam (9). 

The learned Judge's judgment on this 
head is sought to be supported by the 
fact that the widow had, as a matter of 
fact, incurred debts for maintenance over 
these years. ` Those debts would appear to 
have been incurred by her—for what 
purposes, is not proved—round about the 
year 1925, but thes end with a bond 
(Ex. P-4) which purports to be a bond 
executed in favour of the lender in respect 
of past loans in the name of the minor, 
through his guardian, the plaintiff. In 
other words, the plaintiff has not paid out 
any sum of money to the lender: she has, 
as guardian, executed a bond in favour 
of the Jender. It may be—we say nothing 
as to it—that she is .not liable on that 
bond, because ske does not purport to be 
the person made liable by that bond, 
save in the role as guardian. It is the 
minor who is the party to the bond 
through his mother, the guardian, and it 
would, in our opinion, be unfair to decree 
in this suit a sum of money on the basis that 
the widow has discharged that liability 
when it may be, for all we know (we 
say nothing as to it), that the creditor 
suing on that bond would not make her 
liable but would make the minor liable. 
If that were so, the result would be that 
the minor's share would be burdened 

(6) 27 N LR 347 at p 352; 136 Ind, Oas. 230; AIR 
1932 Nag. 11; Ind. Rul. (1932) Nag. 22. 

(7) 43 B66; 47 Ind. Oas. 626; A IR 1918 Bom. 122; 
20 Bom. LR 823. 

(8) 21 A 183; A W N 1899, 22, 


- (89) A IR 1932 Mad. 408; 138 Ind. Oas. 337; 35 L W 
611; Ind. Rul. (1932) Mad, 539, 
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twice. It may be, of course, that neither 
is liable. -We say nothing as to that. We, 
therefore, think that it is only fair to 
reduce the amount given for arrears by 
the figure of Rs. 874-6-3 and in lieu give 
the plaintiff a declaration that if she be 
held liable, after contest. under the bond 
(Ex. P-4), or for loans made to her for 
maintenance purposes by the therein- 
mentioned creditor, she shall be indemni- 
fied by the defendants against such liabi- 
lity. That reduces tthe figure found by 
the learned Judge for arrears roughly to 
Rs. 1,000. Even that figure, we think, is 
a little too high, and we are not pre- 
pared to give the widow, as regards 
arrears before 1930, more than Rs. 500. 

As regards interest, the learned Judge 
has given interest at 1 per cent, per mensem 
on the thousand rupees borrowed for the 
daughter's marriage. Thatis the rate we 
are told the family borrows money at. We 
see nothing wrong in allowing interest 
which is the interest the plaintiff has 
herself contracted to pay in respect of the 
loan. 

The next item relates to interest on 
arrears. The learned Judge has given at 8 
annas per cent, per mensem from the date of 
judgment until it is paid. We think it pro- 
per to vary it to Oourt rate from the date 
of suit. a 

The next relates to arrears of main- 
tenance. The position as regards main- 
tenance stands as follows: As we have. 
said the Court found that Rs. 600 a year was. 
the fair rate of maintenance, but the woman 
was then in possession of the two fields 
Nos. 138 and 41, and he allowed Rs. 200 in 
respect of those fields, making a net liabi- 


-lity of Rs. 400 a year in cash to be paid 


to the lady, unless and until she returned 
the fields. In fact, we are informed she 
returned the fields in 1933, and also in 
point of fact she has not received any- 
thing by way of maintenance since this suit 
was filed to the present day. The learned 
Judge, anticipating some difficulty on the 
part of the lady in getting her main- 
tenance paid to her, made an order that 
in default of payment, the arrears will carry 
interest at 8 annas per cent, per mensem 
with effect from the lst of May of the 
year in which it has fallen due. We 
think that it is preferable to follow the 
usual course in such matters and allow 
Court rate of interest from the date of 
decree. 

Next, the learned Judge kas come to 
the conclusion that the person. that is; 
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behind all this trouble is the second de 
fendant. We have little doubt that the 
learned Judge is right in so finding. But 
the result of so finding has been that 
he has imposed upon the second defen- 
dant the costs, even as he has imposed 
upon the first defendant the liability for 
maintenance. Both are, in our opinion, 
technically wrong, because at all ma- 
terial times it is a joint Hindu family, 
and consequently both ecsts and main- 
tenance are payable by the joint Hindu 
family, and not by either defendant 
No..1 or 2. 

There has been no suggestion before us 
that it is necessary to pass a personal 
decree in this matter since the estate is 
able to pay both the charges that the 
decree imposes upon the joint family pro- 
perty as a whole. 
cordingly, be modified in this respect by 
making-the joint family property liable 
both for the arrears and the maintenance 
and interest and costs, and the expenses 
of the marriage. Substantially, the appeal 
has failed and is dismissed with costs. 

It is true there is no appeal by the 
plaintiff against that part of the decree 
which imposes the main burden upon the 
first defendant alone; but we vary the 
decree, acting under the provisions of 
O. XLI, r. 33. i 

D. Order accordingly. 


MADRAS HIGH COURT 
Letters Patent Appeal No. 66 of 1936 
January 28, 1938 
PANDRANG Row AND ABDUR 
l RAHMAN, JJ. ; 
K. KANDASWAMI MUDALIAR— 
APPELLANT 
. versus 
THEVAMMAL—ResponpEnT 

Limitation Act (IX of 1908), s. 20, Proviso—“W rit- 
ing’— Creditor, if can show by extrinsic evidence 

that payment was made towards interest as such 
Payment made by a debtor can he proved by the 
creditor to have been made towards interest as such 
by extrinsic evidence, oral or documentary, other 
than the“writing” referred to in s. 20, Limitation 
Act. “Writing” referred to in Proviso tos. 20, 
-Limitation Act, need not itself recite in so many 
words that the payment made wae on account of in- 
- terest as such or of part of the principal. Pearey Lal 
v. Mohammod Yusuf (1, Sheikh Idan Sadagar v. 
Premsukhdas Ramchandra (2), Udaypal Singh v. 
: Lakshmi Chand (3) and O. R, P, No. 1450 of 1930, relied 


on 

L. P. A. from the judgment of Mr. 
Justice Venkataramana Rao, dated March 
».20, 1936, reported in 165 Ind. Cas. 225. 
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Mr. K. Periaswany Goundar, for the. 
Appellant. : 
Mr. C. V. Subramania Aiyar, for the Res- 
pondent. 


Pandrang Row, J.—-The only point that 
arises in this appeal is whether the payment 
alleged bv the plaintiff ofa certain amount as 
interest due on the suit promissory note can 
be proved to have been made towards 
interest as such by evidence other than the 
writing referred bo in the Proviso to s. 20, 
Limitation Act. The payment is acknow- 
ledged in writing by the debtor in the pro- 
missory note which was executed in respect 
of that amount. It is not disputed that 
payment may be made either in cash or by 
the execution of a promissory note. There 
can thus be no doubt in this case that the 
fact of payment is evidenced by writing 
signed by the debtor. The writing, however 
does not itself say that the payment was 
made towards interest as due on the suit 
promissory note. Now the question is whe- 
ther this fact, viz., that the payment was 
made towards such interest can be proved 
by extrinsic evidence. We fail to see any 
reason why extrinsic evidence should be 
excluded. There is no rule of law which 
requires that the fact ofa payment having 
been made towards interest due on a pro- 
missory note should be proved only by 
documentary evidence. . The question also 
depends upon the interpretation | of the 
words in the Proviso tos. 2U, Limitation 
Act, whicn runs as follows: 

“Provided that, save in the case of payment of 
interest made before the first day of January 1928 
an acknowledgment of the payment appear in the 
handwriting of, or in writing signed by, the 
person making the payment, | : 

vocate for the appellant contends 
res i acknowledgment should not be 
merely of the payment referred to in the 
earlier part of s. 20 but that it should be an 
acknowledgment reciting in 80 many words 
that the payment was made towards interest 
as such or part of the principal, and that 
where the acknowledgment in writing is 
silent about this, taere is no such acknow- 
ledgment as is contemplated by the Proviso, 
We are of opinion that this contention 
involves the reading into the Proviso of words 
which are not to be found tnerein. Secondly, 
such a construction oi tne Proviso would 
be unteasou.:ble. Thirdly, the balance of 
authority is against tois view. Apart from 
the decisions quoted by our learned brotaer 
in the judgment under appeal, some other 
comparatively recent decisions have been 
brought to our notice, viz, those reported 
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n Pearey Lal v. Mohammad Yusuf (1), 
Sheikh Idan Sadagar v. Premsukhdas Ram- 
chandra (2), and the Full Bench decision 
of five Judges in Udaypal Singh v. Lakshmi 
Chand (3). An unreported decision of 
Beasley, O. J. in ©. R. P. No. 1450 of 
1935 on the file of this Court has also 
been brought to our notice. The decisions 
in ‘Sheikh Indan Sadagar v. Premsukhdas 
Ramchandra(2) and Pearey Lil v. Mohammad 
Yusuf (1), as well asin the unreported case 
are opposed to the contention pressed on 
us by the Advocate for theappellant. In the 
Allahabad Full Bench case, Udaypal Singh 
v. Lakshmi Chand (3), there is nothing said 
which militates against the view adopted by 
our Jeained brother inthe judgment under 
appeal. We are unable to accept the 
view that the object of the recent amend- 
ment of the Proviso was to require that 
the acknowledgment in writing should in 
terms recite the payment of interest as 
such or of part of the principal. The 
amendment was made, as stated by Sulai- 
man, O, J. at p. 274* in Udaypal Singh 
v Lakshmi Chand (3), as it was consider- 
ed necessary to puta stop to the contro- 
versy between creditors and debtors as to 
whether any amount had in fact been 
paid. See also the observations of Bajpzi, 
J., in Udaypal Singh v. Lakshmi Chand (3), 
at page 304“. The object of the amend- 
ment was, in short, “to deprive the creditcrs 
of the right, which was often abused, to 
plead oral payments of interest as such 
and try to establish them by oral evidence 
in the absence of anything in writing by 
the debtor himself evidencing payment. 

So far as we can see, s. 20 as it now 
stand, merely provides that the payment 
must be of interest as such or of part 
of the principal—and this can be proved 
by alllawful means—and that such pay- 
ment will not, however, start afresh period 
of, limitation unless there is an acknow- 
ledgmeni of the paymentin writing or sign- 
ed by the person making the payment. It is 
not correct to read into the Proviso that the 
writing referred to therein should itgelf recite 
in so may words that the payment made was 
of interest as such or of part of the principal. 
The word acknowledgment cannot be 

_interpreted as necessarily connoting the 

Q) A IR 1937 All. 640; 171 Ind. Cas. 428; I LR 


(1937) AIL. 732; (1937) A L J 792; 1937 A LR 46; 10 
R A 275(1). 
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idea that the ‘acknowledgment’ must be in 
a particular form or should contain a 
particular recital, namely that payment made 
is of interest as such or part of the principal. 
Unless the words in the Proviso clearly 
require that the acknowledgment itself should 
recite these facts, it does not appear to ` 
be just or reasonable that a piyment which 
was really made towards interest as such 
should be held to be not sufficient to give a 
fresh period of limitation, On the whole, 
therefore, we see no reason to differ from our 
learned brother’s conclusion on this point. 
The appeal, therefore, fails and is dismissed 
with costs. 
N.-D. 
IN 


Appeal dismissed. 





SIND JUDICIAL COMMISSIONER'S 
: _. COURT 
Oriminal Revision Application No. 17 of 
1938 
June 1, 1938 
Davis, J. O. 
PHERUMAL LILARAM—Appticant 
: versus 
EMPEROR—Oppostts Party 

Criminal Procedure Code, (Act V of 1898), ss. 203, 
201—Dismissal of complaint under s. 203 requires 
judicial order— Granting of summary A,B or C is 
mere administrative matter—On complaint Magis- 
trate taking cognizance of offence—Procedure to be 
followed. 

Dismissal of a complaint under s. 203, Crimianl 
Procedure Code, by an order granting a “ O” sum- 
mary is not a proper dismissal of the complaint 
under s. 203, Oriminal Procedure Code, at all. The 
granting of a summary A,B or C is a mere admi- 
nistrative matter, while the dismissal of the com- 
plaint requires a judicial order under s. 203, Crimi- 
nal Procedure Code. Ordinarily when a Magistrate 
takes cognizance of an offence on a complaint, he 
should examine the complainant on oath and reduce 
the substance of his examination to writing, and if 
he wishes to postpone the issue of process, he acts 
in accordance withs 202, Oriminal Procedure Code, 
and then if after inquiry he wishes to djsmise the 
complaint he acts under s. 203, Criminal Procedure 
Code. But that section contemplates that be should 
exercise his own independent judgment, and if he 
does not wish to postpone the issue of procesa, then 
he acts under s. 201 and the following sections, 
Or. KR. App. No. 15 of 1938, referred to. = 

Cr. R. App. from an order of the Addi- 
tional (City Magistrate, Karachi, dated 
February 25, 1938. 

Mr. Balkrishen H. Lulla, for the Appli- 
cant. ud 


Kazi Khuda Baksh, Assistant Public 
Prosecutor, for the Crown. 


Order.—This is an application in revision 
against an order of the Additional Oity 
Magistrate, Karachi. Appareatly he has 
dismissed the applicant's complaint under 


1938 


s. 203, Criminal Procedure Code, by an 
order granting a “O” summary. But, as 
I have just pointed out in my crder in ths 
case of Jeoomal Tikamdas v. Crown (Cri- 
minal Revision Application’ No. 15 of 1938), 
which has preceded this, this is not a proper 
dismissal of the complaint under s. 203, 
Criminal Procedure Code at all. The 
granting of a summary A, B orC isa mere 
administrative matter, while the dismissal 
of the complaint requires a judicial order 
under s. 203, Criminal Procedure Code. 
The learned Magistrate would save himself 
much time and save much time of this Court 
if he would carefully refer to the provisions 
of ss. 200, 202 and 203, Criminal Procedure 
(ode, and also s. 204, and he would then 
find that crdinarily when he takes cogniz- 
ance of an offence on a complaint, he should 
examine the complainant on oath and reduce 
the substance of his examina‘ion to writing, 
and if be wishes to postpone the issue of 
process, he acts in accordance with s. 202. 
Orimjnal Procedure Code, and then if after 
inquiry. he wishes to dismiss the complaint, 
he acts under e. 203, Criminal Procedure 
Code. But that section contempltes that 
he should exercise his own independent 
judgement, andif he doesnot wish to post- 
pone the issue of process, then he acts 
under s 204 and the following sections. 

The learned Assistant Publie Prosecutor 
pointed out one possible difficulty in the 
way of my ordering further inquiry because 
this matter comes before me in Sessions 
Court jurisdiction; and s. 436, Criminal 
Procedure Code, contemplates a further 
inquiry if any complaint has been dismissed 
under g. 203 or ‘sub-s. (3) of s. 201, or when 
@ person accused of an offence has been 
discharged ; aud it may be said the Magis- 
trate has not in this case dismissed the 
corplaint under s. 203, Criminal Procedure 
Code, therefore he suggested it might be 
necessary to refer this matter to the High 
Court. But, it appears to me, the Magis- 
trate, when he ordered the issue of summaly 
“O”, intended to dismiss the complaict 
under s, 202, Criminal Procedure Code,. and 
bis order can be taken as such. Therefore, 
it enables me to follow the simple process 
of sending this case back through the 
District Magistrate, Karachi, for further 
inquiry by this or any other Magistrate in 
accordance with the provisions of s. 43%, 
Criminal Procedure Oode. Order accord- 
ingly. 

8, Case raman‘ed, 
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MADRAS HIGH COURT 
Letters Patent Appeal No, 73 of 1936 
January 3, 1938 
VENKATASUBBA Rao AND ABDUR Ranuan, Jd. 
Sri Rajah Rai Sri VENKATRAYA 
KRISHNA,RANGARAO BAHADUR— 
APPELLANT 
vETSUS 
LANKA APPAYYA AND oTusRs 
RESPONDENTS 

Madras Estates Land Act (I of 1908), s. 1°9— 
Permanent right of occupancy conferred on tenant— 
If canbe fettered by contract. 

By the Madras Estate Land Act, certain advan- 
tages are conferred upon the ryot and there are 
provisions which show that the tenants’ freedom of 
contract has been in some respects taken away. 
The Civil Courts are under the Act deprived of 
jurisdiction in respect of ‘estate’. The permanent 
right of occupancy conferred on the tenants is again 
a statutory right, which cannot be fettered or con- 
trolled by any contract impeding or preventing its 
exercise—such a contract being prohibited both by 
the language as well as the spirit of the Act. That 


. the contract has in such a case been the result of 


a bona fide settlement of a disputed claim makes 
no difference whatsoever. There is no exemption 
in the Act in favour of such a contract. 


L. P. A. against the judgment of Pand- 
rang Row, J., dated April 15, 1936 

Mr. Somasundaram, for the Appellant. 

Mr. D. Narasaraju, Amicus curiœ 


Venkatasubba Rao, J.—The respon- 
dents are not represented and Mr. D. Narasa- 
raju has, at our request, appeared as amicus 
curi. Tne suit was filed by the zamindar of 
Kirlampudi and the defendant was one of his 
ryots. The Subordinate Judge finding that 
the lands were situated in an estate held 
that he had no jurisdiction to hear it and 
ordered the plaint to be returned for pre- 
sentation to the proper Ovurt. His order 
has been confirmed by Pandrang Row, J. 
and this Letters Patent Appealis directed 
aga‘nst his judgment. In view of a decision 
given by a Bench of this Court, the piaint- 
iff’s Counsel has had to concede thas the 
suit lands are in an estate, bu: he contends 
that the ryot is precluded from relying 
upon the ground, by reason of the arrange- 
ment to be presently referred to. In a 
certain litigation between the M-harajah 
of Pithapuram and his tenants, tre ques- 
tion was raised waetner the lands involved 
there were in anestate ornot. Tne decision 
in that litigation would be decisive of the 
question whether the lands here aaswared 
the description of an estate. Tne District 
Munsif, who tried the cases of the Maha- 
raja of Pithapuram, was of tue opinion that 
the lands to which they related, did not form 
part of an estate, though later on the oppo- 
site view prevailed in the High Court. 
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After the Munsif had given his decision, 
but before the High Court reversed it, the 
zamindar of Kirlampudi, i. e. the land- 
holder in the present case and certain of 
his ryots entered into an arrangement. The 
effect of it was, that occupancy rights were 
conferred upon the tenants, who agreed in 
their turn to pay an enhanced rent. Mr. 
Somasundaram, the plaintiff's learned Ooun- 
sel, argues that this constituted a bona fide 
settlement of a doubtful claim ; the position 
at the time was, he says, that under the 
prevailing decision the ryots had no occu- 
pancy rights, but nevertheless such rights 
were conferrhd upon them under the 
arrangement. He goes on to contend that 
it would be to beg the question to treat the 
lands as forming part of an estate, when the 
parties by a special contract agreed to 
remove them from that category. The 
question then resolves itself into: is the 
agreement such as can be enforced in a 
Court of law ? 

By the Estate Land Act, certain advant- 
ages are conferred upon the ryot and there 
are provisions which show that the ten- 
ants’ freedom of contract has been in some 
respects taken away. The Civil Courts are 
under the Act deprived of jurisdiction in 
respect of ‘estates’ and whal is now con- 
tended is, that by private contract this 
statutory prohibition has been abrogated. 
The permanent right of occupancy conferred 
on the tenants is again a statutory right, 
which cannot be fettered or controlled by 
any contract impeding or preventing its 
exercise—such a contract being prohibited 
both by the language as well as the spirit 
of the Act. That the contract has in this 
case been the result of a bona fide settle- 
ment of a disputed claim makes no differ- 
ence whatsoever. There is no exemption 
in the Act in favour of such a contract. 
In the result, the Letters Patent Appeal 
fails and is dismissed. 


N-D. Appeal dismissed. 





LAHORE HIGH COURT 
Second Oivil Appeal No. 1020 of 1937 
January 13, 1938 
DaALIP SINGS, J. ; 
NANAK CHAND—PLAINTIRF—APPELLANT 
versus 
GANDU RAM AND OTHERS-—DEFENDANT3— 
RESPONDENTS 
Transfer of Property Act (IV of 1882), s.43— 
Share of person sold at Court sale—Person found not 
entitled to it—He acquiring it subsequently —Whether 
can be asked to make good from such share title con- 
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veyed to vendee at Court sale—Hindu Law—Joint 
family -~ Share of co-parcener is of fluctuating 
nature, ' 

There can be no question of any equities in the case 
of a Court sale. Where a certain share of a person is 
sold in a Oourt sale and that person was not entitled 
to it at the time, he cannot be compelled, when he 
subsequently becomes entitled to it to make good from 
theshare so acquired, the title conveyed to the 
vendee at the Court sale, 

A co-parcener’s sharein the co-parcenary property 
is note fixed, or certain thing; itisa fluctuating in-. 
terest which on partition may or may not lead to a 
share falling to a particular co-parcener, i 

S. C. A. from the decree of the Senior 
Sub-Judge, Gurdaspur, dated May 10, 
1937. 

Messrs. C. L. Aggarwal and Durga Das 
Jain, for the Appellant. 


Mr. Shamair Chand, for the Respondents, 


Judgment.—Nanak Chand, plaintiff, 
obtained a money decree against one 
Puran Chand and in execution of this de- 
cree he brought the 1-6th share of Puran 
Chand in one shop and two houses to sale 
and purchased it himself in 1925. In 1929 
he obtained joint possession along with 
the other co-sharers. In 1932 he conveyed 
1-6th share in one house to Gandu Ram, 
one of the co-sharers. On July 21, 1936, 
he brought the present suit for partition 
of the share acquired by him in one shop 
and one house. The remaining co-sharers 
raised various pleas but important pleas 
for the purposes of this appeal were that 
the house had belonged to one Lal Ditta 
who had six sons of whom Puran Ohand, 
judgment- debtor of Nanak Oband, was one, 
that Lal Ditta was still alive or, at any 
rate, was not dead at the time when the 
share of Puran Chand was sold, and there- 
fore Puran Chand had no !-6th share at 
that time and therefore Nanak Chand, 
plaintiff, had acquired nothing under the 
said sale and therefore had no title on 
which to base his suit for partition, — 

The trial Court held that the property 
was ancestral, that Lal Ditta and his 
six sons formed a joint Hindu co-parcenary 
and Puran Chand had no 1-6th share and 
the share of such a co-parcener could not 
be attached aud sold and the other co parce- 
ners could have avoided even a voluntary 
sale by a co-parcener of a specified share, 
that there was no proof that Lal Ditta 
was dead atthe time of the suit and no 
proof that he was dead atthe time of the 
sale in 1925, that the purchase by Gandu 
Ram might estop him but could not estop 
the others and therefore that Nanak 
Ohand, plaintiff, had not proved any title 
on which to base the suit for partition and — 
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therefore it dismissed the case. On appeal 
the learned Senior Subordinate Judge held 
that Lal Ditta had last been heard of in 
1921 the presumption was that in 1936 he 
was dead, but that there was no presump- 
tion as to the date of death and therefore it 
was not shown that he was dead at the 
time ofthe sale in 1925, that Puran Chand 
was not proved to be the owner of 1-6th 
share at the time of the sale and there was 
no proof of any disruption of the joint 
Hindufamily at that time or at any sub- 
sequent time and that therefore the plaintiff 
had acquired nothing by the purchase and 
that no question arose of Puran Chand 
now making good the title then conveyed 
as it was not a voluntary sale and there- 
fore dismissed the appeal but left 
the parties to bear their own costs in both 
Courts. | 

The plaintiff has come in second appeal 
and his learned Counsel has contended that 
there was no presumption as to the date 
of death of Lal Ditta but the circumstances 
of the case show that he must have been 
deadin 1925. I am unable to follow this 
contention or the further contention that 
the onus of showing that Lal Ditta was 
alive in 1925 lay on the defendants. I 
am unable tohold that the circumstances 
raise any presumption as to the date of 
Lal Ditta’s death. The plaintiff asserted 
that he had rightly. purchased a 1-6th 
share in the property, namely the share 
of Puran Chand: it was for him to show 
that this assertion, which implies that Lal 
Ditta was dead, was true in fact and there- 
fore the onus lay on him. The next 
contention of the learned Counsel was 
that under the principles governing s. 18, 
Specific Relief Act, and s, 43, Transfer of 
PropertyAct, now that Puran Chand had a 
1-6th share in the property, equity would 
compel him to make good from his share the 
title conveyed to the plaintiff by the Court 
sale in 1925. The proposition is not sup- 
ported by any authority and it seems to me 
that there can be no question of any 
equitiesin the case of a Court sale and 
hence this contention is also unfounded; 

The last contention was that Puran 
Chand, at anyrate, had some right, title 
or interest in the property. If Lal Ditta 
were deadin 1925, then on partition the 
Tight, titleor interest would have amount- 
ed to al 6th share in the property; if Lal 
Ditta were alive, the right, title or interest 
would have amounted on partition to 1-7th 
share of éhe property. But the learned 
Counsel contends that though what was. 
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sold was a l-6th share, it must be deemed 
to convey the right, title or interest of 
Puran Chand inthe property at that time 
and now, when the suit is brought for 
partition, the right, title or -interest of 
Puran Ohand should fall to the plaintiff's 
share in partition. It is, however, difficult 
to hold that a dale of a 1-6th share should 
be deemed to be asale of the right, title 
or interest. A co parcener'’s share in the 
Co-parcenary properiy is nota fixed, or 
certain thing; it is a fluctuating interest 
which, on partition, may or may not lead 
to a share falling to a particular co- 
parcener. I therefore do not think on the 
whole that itis possible to deem the sale 
of 1-6th share to be a sale of the right, 
title or interest, On the whole therefore 
I consider that the opinion of the learned 
Senior Subordinate Judge was correct 
and the appeal must be dismissed with 
costs. I order accordingly. 


D. Appeal dismissed, 





MADRAS HIGH COURT 
Oriminal Appeal No. 645 of 1937 
March 14, 1938 
Hogwr, J. 
In re S. S. BATLULWALA—Acovusgv— 
APPRLLANT 

Penal Code (Act XLV of 1860), s. 124-A—~Seditious 
speech—Essentials—Views of speaker's political party 
—Advocacy of principles —Adoption of method and 
means is seditious — Report of shorthand writer— 
Few mistakes but reporter neither missing nor mis- 
understanding very much—Report, reliability of— 
Government of India Act, 1935, (25 and 26 Geo. V Ch. 
42), 38. 49 (11, 50 (3)—Hxecutive duties of Governor— 
Ministers, if must be consulted—Ezercise of individual 
judgment, though not required — His act, if can be 
questioned—Prohibition contained in s. 50 (3), scope 
of—Sanctioning prosecution under s. 198, Criminal 
Procedure Code (Act V of 1898)—Governor exercising 
individual juigment though not required to do so— 
Act, if unlawful — Constitutional law—Governor— 
Powers of—Self-governing dominion—Extraordinary 
powers in cases of grave crisis — Criminal trial— 
Sanction to prosecute — Order containing merely a 
request to Deputy Inspector-General of O, I. D. to 
depute officer of Inspector's rank to file complaint— 
Complaint filed by Inspector deputed by Superinten- 
ie Special Branch, C. I. D.—Complaint, if properly 

ed. 

A Gourt cannot take accuunt of the principlesof a 
political party and declare that an offence which is 
punishable under the Penal Oode is not an offence 
because it does not contravene the principles of that 
party. Moreover, it is not the advocacy of certain 
principles—however extreme they may be—that the 
law punishes; but the adoption of methods and modes 
of address intended to cause disaffection towards the 
Government established bylawor to bring that 
Government into hatred or contempt. It is quite 
possible to express dissatisfaction with the Govern- 
ment without exciting disaffection; and the spessh 
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will have to bejudged not by the political views of 
the accused or his party but by the purpose of the 
accused in expressing those opinions in the way he 
does. Fair criticism of the Goverrment is no offence; 
but the question the Court has to decide is whether 
the speech of the accused indicated an intention to 
promote hostility and ill-will toward the Govern- 
ment, Ifa person attempts to bring the Government 
into hatred or contempt or to excite disaffection to- 
wards it, force and violence are encouraged which 
may lead to'a conflict with the authorities with the 
certainty that there will be a grievous loss of life. 
Section 124-A is intended as much to protect the 
people against agitators as it is to maintain the stabi- 
lity of the Government. [p. 751, col 2; p. 752, col. 1.] 

A man may make ninety-nine non-seditious 
speeches and yet his hundredth speech might be full 
of sedition. [p. 751, col. 2.] 

No doubt every shorthand writer is fallible and 
undoubtedly a few mistakes may be made both in the 
recording ofthe subject-matter of the speech and in 
transcribing the shorthand notes; but if the short- 
hand writer has neither missed nor misunderstood 
very much, his report may be relied upon as accurately 
reproducing in substance in words what the accused 
actually said though it would be uusafe to attach any 
undue toai to any particular sentence. [p. 
741, col. 1. 

Held, after considering the speech that though the 
speaker was entitled to abuse the British, the speech 
amounted to a direct incitement tothe people to 
violence against the Government, established by 
law. 

There is no provision in the Government of India 
Act, 1935, which requires the Governor to consult 
his Ministers before performing executive acts. The 
Instrument of Instructions implies that he should 
consult his Minister; for without consulting them he 
would not beable to be guided by their advice, but 
he is not legally required todo s9. The remedy for 
any unconstitutional act on the part of the Governor 
is not legal action but constitutional action—the 
resignation of the Ministers if they consider that the 
unconstitutional act of the Governor is of sufficient 
importance to warrant their resignation and a request 
that the Guvernor be recalled. 

Section £0 (3), Government of India Act, is to the 
effect that the validity of anything done by the 
Governor shall not be called in question on the ground 
that he ought or ought not to have acted in his dis- 
cretion or ought cr ought not to have exercised hig 
individual judgment. The prohibition is a general 
one and is not confined to cases where the question 
arises whether any matter is or is not a matter in 
respect of which the Governor is required to act 
in his discretion or to exercisé his individual judg- 
ment. 

In the case of a sanction to prosecute under s. 196, 
Criminal Procedure Code, the Governor is certainly 
not required to exercise his individual judgment ; 
but that does not mean thatin exercising his indivi- 
dual judgment he is acting unlawfully and that his 
act can be called in question in Court of Law. There 
is nothing in the Governmeut of India Act which 
imposes a legal obligation upon His Excellency the 
Governor to consult his Ministers before sanctioning 
the prosecution. 

Tne Governor of- a small colony inhabited by 
primitiveand backward peoples has very much less 
power than the Guvernor-General ofa self-governing 
dominion, the reason being that inthe former the 
Government is carried out personally by the Governor 
and the officials Subordinate to him; but in the case 
of a self-governing dominion where the Government 
ig, in practice, in the hands of the people, the 
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Governor needs extraordinary powers to interfere 
when a grave crisis arises; but these extraordinary 
powers he rarely uses. [p. 751, col. 1.) 

Where the order of the Government sanctioning the 
prosecution for sedition contained merely a request to 
depute a certain officer of the Special Branch, O L D. 
not below the raak of Inspector, to file the complaint 
and the Inspector deputed by the Superintendent, 
Special Branch, O. I. D. files the complaint, it cannot 
be said that the prosecution is not properly filed 
because the Inspector is not deputed by the Deputy 
Inspector himself. It cannot be said that it was the 
intention of the Government that the Inspector of 
the Deputy-General's choice only should file the 
complaint. Reg v. Vinayak Devakar (1), distinguish- 
ed. [p. 749, col. 1.] 


Or. A. against the order of the Sessions 
4 adgeo, Nellore Division, in Oase No, 34 of 

37. 

Mr. B. Jagınnadha Das for Mr. S. 
Suryaprakasam, for the Appellant. 

Tue Public Prosecutor, for the Crown. 


Judgment. —The appellant, a member 
of the All India Congress Socialist Party, 
has been convicted by thé Sessions Judge 
of Nellore of the offence of having delivered 
a seditious speech punishable under s. 124-A, 
Indian Penal Code. The accused had 
toured throughout the Andhra Desa doing 
propaganda work on behalf of his party; 
and the speech in question was delivered 
at Venkatagiri atthe end of his tour. 
Two preliminary objections have been 
raised with regard to the validity of the 
prosecution. The first point taken is that 
there was no proper sanction, in that His 
Excellency tha Governor did not consult 
his Ministers~as he was bound to do 
before sanctioning the prosecution and, 
secondly, that the prosecution was not 
filed in accordance with the order sanc: 
tionieg the prosecution, in that the Circle 
Inspector who filed the complaint was not 
deputed by the Depaty Inspector-General 
of Police, O. 1. D., as required by the sanc» 
tion order, but by the Superintendent, 
Special Branch, O. I. D. The second point 
can be briefly disposed of. Paragraph 2 
of the order of the Government is: 

“The Deputy Inspector-General of Police, Rail- 
waysand C.1.D,is requested to depute an officer 
of the Special Branch, O. I. D., of the rank not 
lower than that of Inspector of Police, to prefer a 


complaint inthe Oourt of the District Magistrate of 
Nellore.” 


The letter issued in consequence of this 
order, Ex.A,ig from A. F. Bulkley, Esq., 
Deputy Inspector-General of Police, Rail- 
ways and O.I. D., Madras, to M. R. Ry. V. 
Ay;ssami Naidu Avergal, Inspector of 
Police, Special Branch, O. I. D., Madras. 
The letter authorizes the officer to whom 
the ietter was addressed to prefer a com- 
plaint in the Court of the District Magis- 
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trate, Nellore, against the accused in 
respect of the speech delivered by him at 
Venkatagiri on September 3, 1937. The 
letier was signed by Mr. Colebrook; the 
Superintendent, Special Branch, C. I. D., 
not as such but “for Deputy Inspector- 
General of Police, Railways and G. L D” 
The body of the letter and the words at the 
bottom, “Deputy Inspector-General of 
Police, Railways and C. I. D,” were typed. 
The signature of Mr. Colebrook and the 
word “for” were in ink, which is clear 
proof that Mr. Colebrook signed not on 
his own account but as one authorized to 
sign on behalf of the Deputy Inspector- 
General of Police, Railways and O. I. D. 
Mr. Bulkely, Deputy Inspector-General of 
Police, is a touring officer and Mr, Colebrook 
was the Senior Officer working in his office. 
There is, therefore, no reason to doubt that 
Mr. Colebrook was authorized to sign such 
orders, Evenif it was Mr. Colebrook and 
not Mr. Bulkley who deputed: Mr. Ayyasami 
Naidu to file the complaint, I should still be 
of opinion that the complaint was pro- 
perly fled. The order of the Government 
contained merely a request to depute a 
certain officer of the Special Branch, O. I. D, 
not below the rank of Inspector, to file the 
complaint. It is clear from the order that 
the Government had no intention that only 
an Inspector of Mr. Bulkley’s choice should 
file the complaint. He was ordered to 
depute the Inspector because he was the 
head of the O. IL D. Mr. Oolebrook was in 
charge of the Special Branch of the O. 1. D,, 
of which Mr. Ayyasami Naidu was an 
Inspector. Mr. Jagannadha Das had 
placed reliance on (Reg v. Vinayak Devakar 
(1) in which an order sanctioning 
prosecution of a highly placed Magis- 
trate directed that the complaint should be 
filed by a responsible I. O, S. Magistrate 
specifically named; and it was held in that 
case that it was clear that the Government 
intended that that particular I. O. 6. 
gentleman should file the complaint and no 
other, that the Government clearly thought 
it advisable that this particular gentleman 
should consider the ease ageinst the 
accused and select such acis of bis as he 
deemed suitable and proper for. the 
subject of a charge, and that it was 
not the intention of the Government that 
this power of discrimination should be 
delegated to some other person of a lower 
rank. As already pointed out, the Govern- 
ment clearly had no intention in the present 


(1) 8 Bom, H O R 82 (Crown cases).! 
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case that any particular officer should file 
the compla‘nt. 

The order sancioning the prosecution, 
Ex. B, purports to be the order of the Pro- 
vincia! Government and to have been issued 
by the order of His Excelleccy the Governor 
who, under s. 49:1), Government ofi India 
Act, 1935, exerdise the executive authority 
of the Provincial Government. The order 
was authenticated by Mr. Brakenbury, the 
Cheif Secretary, in accordance with certain 
rules framed by His Excellency the 
Governor in cvnsnitation with the then 
Ministers. Thesanction, therefore, seems to 
be in order and there is nothing in it which 
would prevent tke Court from applying 
the principle enuncix‘ed in s. 114, Illus. (e). 
Evidence Act, that public acts are regularly 
done. However, Mr. Jagannadha Das 
states that a speech delivered by the Hon’ble 
Member for Courts and Prisons, reported 
in a local paper contained a statement that 
he (the Hon'ble Member for Courts and 
Prisons) had not been consulted with regard 
to prosecution. Tais statement raised seme 
doubt in the minds of the Counsel for the 
accused whether His Excellency the Govenor 
had consulted his Ministers; and in order 
to ascertain whether that was done, the 
Court was requested tosummon the Hon'ble 
the Prime Minister and the Hon'ble the 
Minister for Courts and Prisons. Had these 
Ministers pleaded privilege, the Court would 
undoubtedly have upheld their claim and 
the trial would have proceeded on the 
assumption that the sanction was properly 
accorded. : Probably it could also have been 
successfully contended that the Court was 
not at liberty to probe into the acts and 
conversations of the Governcr and’ his 
Ministers which had led up to the passing 
of ths order snd that the Court was bound 
to assume that the order was regularly 
passed. The learned Public Prosecutor, in 
order to avoid any unpleasantness that 
might arise with regard to the summoning 
of Ministers as defence witnesses, was pre- 
pared to assume, althongh he bad no reason 
to believe that such was the case, that His 
Excellency the Governor had acted without 
consulting his Ministers. Tne learned Ses- 
sions Judge was therefore bound to consider 
whether the failure of His Excellency the 
Governor to consult his Ministers inva- 
lidated the sanction and a very learned and 
lengthy argument has been addiessed to 
me by Mr. Jagannadha Das on this ques- 
ticn. 

The Government of India Act of 1935, in 
so far as itrelates to the administration of 
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provincial affairs, contemplates that in 
certain cases the Governor should act in 
his discretion, and do what he thinks to be 
tight independently of any opinions that 
may be held by his Ministers., In certain 
cases, too, he has to exercise his own inde- 
pendent judgment: in other cases, it is 
clearly presumed that he will consult his 
Ministers: and the Instrument of Insruc- 
tions issued to the Governor requires him 
to be guided by his Ministers in those 
matters ın which he is not required to act 
in his discretion or to exercise his indivi- 
dual judgment. Admittedly, by virtue of 
s. 53 (2) of the Act, the Courts cannot ques- 
tion any act done by the Governor on the 
ground that he has not followed the Instru- 
ment of Instructions; but it is contended 
by Mr. Jagannadha Das that the Governor 
is legally bound to consult his Ministers 
even though his acts cannot be called in 
question on the ground that he was not 
guided by the advice tendered. Except in 
s. 59 (5), however, I find no reference in the 
Government of India Act to any legal duty 
cast upon the Governor to consult his 
Ministers. Section 59, cls. (2) and (3), relate 
to the drawing up of certain rules and to 
the making of certain orders and instru- 
mente and their authentication; and s. 59 (5) 
requires the Governor to consult his 
Ministers with regard to the discharge of 
his functions under these sub-rules. 

There is no provision in the Act which 
requires the Governor to consult his Minis- 
ters before performing executive acts. The 
Instrument of Instructions implies that he 
should consult his Ministers; for without 
consulting them he would not be able to be 
guided by their advice; but he is not 
legally required to doso. The remedy for 
any unconstitutional act on the part of the 
Governor is not legal action but constitu- 
tional action—the resignation of the Minis- 
ters if they consider that the unconstitu- 
tional act of the Governor is of sufficient 
importance to warrant their resignation 
and a request that the Governor be recalled. 
S. 50 (8) is to the effect that the validity 
of anything done by the Governor shall 
not be called in question on the ground that 
he ought or ought not to have acted in his 
discretion or cught or ought not to have 
exercised his individual judgment, but it is 
argued that these words cannot be severed 
from the first part of sub-s. (3) of s. 50 and 
Telate only to cases in which the question 
alises Whether any matter is or is not a 
matter as respects which the Governor is 
tTequired to actin his discretion or exercise 
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his individual judgment. But if the latter 
part of this sub-section had this very limi- 
ted meaning; all these words set out above 
would be unnecessary and all that would 
be required would be to add after the 
words “the decision of the Governor in his 
discretion shall be final” the words “and 
shall not be called in question.” It has been 
pointed out that s. 271 (2-b) it requires that 
with respect to the sanctioning of prosecu- 
tion of public servants which would be 
under s. 197, Criminal Procedure Code, 
the Governor shall exercise his individual 
judgment. Itis therefore argued that as 
nothing is said about s. 196, it must be 
assumed, by implication, that the Gover- 
nor is bound to consult his Ministers be- 
fore sanctioning a prosecution. Sec- 
tion 271 was drawn up for the protection of 
public servants, who are under the special 
protection of the Governor and it is in 
order that public servants shall not be 
victimized that the Governor is required to 
exercise his own individual judgment in 
sanctioning or withholding sanction to 
prosecute them. In the case of a sanction to 
prosecute under s. 196, Criminal Procedure 
Uode, the Governor is certainly not re- 
quired toexercise his individual judgment; 
but that does not mean that in exercising 
his individual judgment he is acting 
unlawfully and that his act can be called 
in question in a Court of Law. Itis pomt- 
ed out that in matters where the Governor 
is required to exercise his individual judg- 
mentor to aet- in his discretion, his acts 
are subject to supervision by the Governor- 
General but in matters wiére he should 
be guided by his Ministers, there is no such 
rignt of interference by the Governor 
General. 

It is therefore argued that the Govern- 
ment of India Act could not be so ano- 
malous as to permit the Governer to act 
autocratically in a matter in waich he 
should be guided by his Ministers and yet 
should be under the control of the Gover- 
nor-General in matters in which he is 
required to exercise his indvidual judgment 
or to actin his discretion. This argument 
ignores the constitutional remedy of the 
Ministers and the people to which refer- 
ence has already been made. Very much 
the same criticism might be made of the 
argument that as the Government of India 
Act is meant to give more power into the 
hands of the elected representatives of 
the people and contains many provisions 
which are almost identical wits provisions 
in the constitution of the great self-govern- 
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ing dominions, it could not be meant to 
give the Gevernor such autocratic powers. 
This argument, moreover, is based on the 
fallacy that the more advanced the consti- 
tution the less the powers of the Governor. 
The contrary is true. The Governor ofa 
small colony inhabited by primitive and 
backward peoples has very much less power 
than the Governor-General of a self-govern- 
ing dominion, the reason being that in 
the former the Government is carried out 
personally by the Governor and the 
- officials subordinate to him; but in the 
case of a self-governing dominion where 
the Government is, in practice, in -the 
hands of the people, the Governor needs 
extraordinary powers to interfere when a 
grave crisis arises; but these extraordinary 
powers he rarely uses. Even in tbe self- 
governing dominions the Governor-General 
has not infrequently resisted the Legistature 
and tbe Ministers by with-holding and 
reserving bills. I am therefore satisfied 
that there is nothing in the Government 
of India Act which imposed a legal 
obligation upon His Excellency the Gover- 
nor to consult his Ministers before 
sanctioning the prosecution of the accused. 
It would perhaps be as well before leaving 
this question to again point out that the 
learned Public Prosecutor does not admit 
that there was no consultation. 

On the question whe:her the accused was 
actually guilty of sedition, a further preli- 
minary objection has 
it is not safe to rely on the reported speech 
which was recorded by a shorthand writer 
and later transcribed. No doubt every 
shorthand writer is fallible and undoubtedly 
a few mistakes were made both in the 
recording of the subject-matter of the 
speech and in transcribing the shorthand 
notes; but it cannot be doubted, upon a 
reading ,of the whole of the reported 
speech, that the shorihand writer has 
missed nor misunderstood very much. 
Emphasis was laid on certain grammatical 
mistakes in the speech and it was 
pointed out that one sentence contained 
no predicate; but it cannot be doubted 
for a moment that even the best and 
the most renowned speakers make fre- 
quent grammatical mistakes, and, where 
the sentence is involved, sometimes forget 
how the sentence began, with the result 
that a sentence which may have conveyed 
a clear meaning to the hearers is nut, 
grammatically speaking, complete and cor- 
rect (in reading through the judgment after 
the stenographer had transcribed it, I found 
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one such unlinished sentence of my own), 
While, therefore, it would be unsafe to 
rely on any chance word or to attach 
undue significance to any particular sen- 
tence, there can be no doubt that what the 
shorthand writer has sent to the Govern- 
ment and which has been filed in this 
case does very atcurately reproduce in sub- 
stance and in words what the accused 
actually said in the speech delivered by 
him at Venkatagiri on September 3 last, 
It may be noted that no objection to the 
correctness of the report was taken in the 
Magistrate's Court; and it was only in the 
Sessions Court that this point was thought 
of. The interpreter of the accused, who 
was examined as a defence witness, said 
that it was only after getting into the 
witness-box that he read it carefully and 
noted the incorrect portions. 

Mr. Jagannadha Dass has further tried to 
divert attention from the actual speech 
made by pointing out that the accused 
made many other speeches in Andhra Desa 
which were delivered during a propaganda 
tour on behalf of his party; and that with 
respect to none of those other speeches 
has a similar charge been made against 
him. From this I have been asked to 
conclude that the accused could not have 
had a seditious intention when he delivered 
this particular speech at Venkatagiri. I am 
unable to accept this argument; for a man 
may make ninety-nine non-seditious speeches 
and yet his hundredth speech might be full 
of sedition. Moreover, we know very little 
about the speeehes made by the accused in 
other places. Only one witness speaks on 
this subject and he heard only one speech. 
He was a highly educated gentleman, of 
58 years of age, and not likely to be 
roused to violence against his better judg- 
ment by a young man like the accused. 
Another reason why I have been asked 
not to attach too much importance to the 
spoken word is that the opimions expressed 
in the speech were in accordance with the 
principles of the Congress party, whose 
members now guvern in the majority of the 
provinces of India; but clearly a Court 
cannot take account of the principles of 
a political party and declare that an offence 
which is punishable under the Penal Ucde 
is not an offence because it does not con- 
travene the principles of that party. More- 
over, it is not the advocacy of certain 
principles—however extreme they may be 
—that the law punishes; but the adop- 
tion of methods and modes, of address 
intended to cause disaffection towards the. 
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Government established by law or to bring 
that Government into hatred or contempt. 
lt is quite possible to express dissatisfaction 
with the Government without exciting 
disaffection; and this speech will have to be 
judged not by the political views of tke 
accused or his party bnt by the purpose 
of the accused in expressing those opinions 
in the way he did, Fair criticism of the 
Government is no offence; but the question 
the Court Lad lo decide was whether the 
speech of the accused indicated an intention 
to } mote hostility and ill will towards the 
Government. Ifa person attempts to bring 
the Government into hatred or contempt 
or to excite disaffection towards it, force and 
violence are encouraged which may lead 
to a conflict with the authorities with the 
certainty that tbere will be a grievous 
loss of life. Section 124-A is intended as 
much to protect the people against agitators 
as itis to maintain the stability of the 
Government. 

Mr. Jagannadha Dasa has stated that 
it was part of the instructions of persons 
going on propaganda tours that they 
should exploit local grievances and that 
it was in accordance with this principle 
that when the accused went to Venkatagiri 
he began his speech by a slanderous 
diatribe against the zamindar of Venkata- 
giri. One of the local grievances appears 
to have been that certain persons who had 
been in the habit of cutting fuel in the 
local forests were not allowed to do so; and 
the accused dilates on the poverty of the 
people and the way they were being ground 
down by the zamindar and says: 

“Do you know what happens if there is a terrific 
tyranny and there is nobody to succour the poor? 
Do you remember a man called Alluri Sitha:ama- 
raju (a man who similarly exploited local grievances 
aud brought about a rebellion) have you heard 
his history ? and do you know what he did?" 

He tren expatistes on the wretcned state 
of the people in Venkatagiriand refers toa 
certain criminal case against a man for 
killing a boar, and this gave the accused 
an opportunity to attack the magistracy. 
He says: 

“He brought him (the ‘boar) down to earth and this 
British Government, whose Magistrates are sup pused 
to be dayens of justice and equity and are the 
most cor1upt cfficials 1 have ever seen in the world, 
these people......”* 

Tuen be gays: 

“The peasantry is being ground down in poverty 
and even a dug will tum if you go on beating too 


much. l ask you once again, do you remember 
the history of nlluri Sitharamaraju,” 


The accused does not, however, give the 
story of Sitharamaraju at once but returns 
to another attack on the zemindar. He 
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then gives what purports to be a history, 
of the British occupation of India and com 
pares the British to a guest with a snake 
in his heart and the zamindars ancestor to 
a traitorous brother who helped to impo- 
verish his brethren. This guest with a 
snake’s heart is referred to in the frst 
person and we find these words: 

“There is poverty. Will you allow me to have a 
small corner of your house ? 1 shall sit down and 
sell a small little thing like tobacco and send the 
money to my country. Will you allow it? You 
with a magnanimous heart said ‘alright.’ Get this 
corner and then 1 got some persons in your family 
supposing your blood brother, to come with me 
and conspire with me su that I can make every- 
body quarrel and take charge of the whole house, 
Your wife will not be your wife, She will be my 
wife. Your brothers and sisters shal] be slaving 
away for me and with what aim? That I may 
carry the whole wealth of your household to my 
own. land,” 

Then after afew more remarks in the 
same vein chiefly directed towards the 
zemindar's ancestor, he says with respect 
to toai ancestor: 

“He has turned everybody in the family a 
slave to this foreigner. He has gone and sold his 
country tome, What are your feelings for the man 
though he is your brother, flesh of your flesh and 
blood of your blood ? I ask you what are your feelings 
first towards your brother and then towards the 
marauder, the dacoit, the man with the serpent’s 
heart who came as a guest tu your house? What 
are your feelings towards these two? I want to 
tulk to you about Alluri Sitharamaraju.” 


Then begins a higoly coloured story of 
Sitharamaraju, in which he is painted us a 
hero who enabled the people to rise against 
oppression, the story containing convemp- 
tuous refereces to the Police. He says of 
Sitharamaraju: 

“He is a man who came from Andhra Desa and 
when there was terrific repression . by this British 
Government, its Police, guns, and arms, he said 
‘I do not care for my future or what happens to 
me, I shall make a band of followers aud Í shall 
see that in this land of West Godavari or East 
Godavari or Kistna, these Britishera shall lead a 
life as brothers and did it. Do you knew how he 
did it? He was not like the British oficials who 
came with lathis and bullets and shoot on inno- 
cent people who are not ready or who have no 
guns. No, no. He used to give notice. ... . 
you care to be present, be present and hand over 
the keys of the Treasury); but if you want to test 
me, remember 1 shall snuot you down like a dog, 
aud what used to happen? ‘he Police Officers are 
certainly very biave wnen you have not got arms 
in your band... . . and these officers and 
these milituries and these Police Officers who are 
very brave in shouting down the peuple and tyran- 
nizing over them, tuey used to throw dowa their 
guns and run jor their lives." | h i 

The speech continues in much the same 
strain, with an accusation that the Police 
Oticers were paid to shoot down the people. 
‘Then ne says: ° 

“But to-day in this country there are thousands 
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of people like Alluri who have come out and said 
they will not rest until all the exploiters in the 
land shall be thrown out, until this foreign ma- 
rauder, dacoit, who has got in under false pretences 

18 thrown out of this land with the poison that is 
sitting in his heart, with the snake that is sitting 
in his heart... . these Alluris in this country 
have determined that not only will they drive out 
the Britisher, hand over the wealth, take charge of 
treasuries in this country; but also have determin- 
ed that the poisonous snake which is sitting in 
the heart of British Imperialism shall be killed 
and not allowed to poison our life breath every 
minute and allow our Harijans to die of starva- 
tion, our poor peasants to goin poverty and misery 
and have no hopes of civilization at any time, no 
future for their children, no education, no clothes.” 

He then goes on to discuss the present 
political situation and says that the present 
Prime Minister has gone to jail in order 
that this British Governor and this British 
Government shall pack out of this country 
and he points oui that now the Congress are 
in power, that even the soldiers and Police 
and Government servants want to be free 
from British Imperialism, and that they 
also know that this country is a slave 
country because British Imperialism is 
here. He exhoris the people either to 
enforce the zemindar to give them fuel or to 
march out and take the fuel themselves 
and coacludes : 

“AL India is organising. Everybody is organising, 
so that when the final fight comes, we shall kick 
these Britishers out,” 

There can be no doubt from a reading of 
the whole of this speech, of which extracts 
have been given above, that it is a direct 
incitement to the people to violence against 
the Government as now established, which 
the accused has described as the British 
Government. That by the “British Govern- 
ment’ he means the Government as now 
established is particalarly clear where hg 
compares the kist payable on Government 
lands with the rates payable on zemindari 
lands, where he describes the charge on 
Government lands as being levied by the 
“British Government,” Itis of course true 
that any speaker is entitled to abuse the 
British and nobody has ever said that such 
abuse amounts to sedition. On the contrary, 
it is commonly counted as patriotism. But 
the accused is not here concerned with anci- 
ent history and with individuals of British 
nationality; but with the Government as 
now established, which ia nis speech he 
has ideatitied with the Government that 
was established in the early stages of the 
British occupation and which is responaile, 
jointly with the zemindar, for tne poverty 
and distress now existing. Alluri, the hero, 
relieved distress by looting the treasuries; 
and there are thousands of Alluris to-day. 
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The accused clearly did not, as his learned 
Advocate would have me believe, identify 
the existing Government with the Oongress 
Ministry. The Government means much 
more than the Ministers and inc'udes the 
machinery With which the Ministers have 
to work. The accused was always aware of 
this distinction’ batween the Government 
and the Ministry and it was against the 
Government that the accused intended to 
cause disaffection. Even if this distinction 
was not present in his mind, the speech 
would still be seditious for the Harijans 
and others to whom the accused addressed 
his remarks were clearly exhorted to resist 
the tyrannous authority then existing —the 
authority which in practice was being 
exercised by the Ministers then in power 
and the officials who were carrying out 
their policy. 

The sedition does not end with the 
denunciation of the Government and an 
exhortation to the people to follow the 
thousands of Alluris of to-day but includes 
the bringing into hatred and contempt} the 
magistracy and the Police. Attacks of this 
kind on Government employees scandalise 
the Government by casting a reflection on 
those woo are entrusted with the adminis- 
tration of public affairs and naturally tend 
to endanger the public peace and this, 
undoubtedly, as can be seen from the pas- 
sages extracted above, is what the accused 
intended. The learned Oounsel for the 
accused has pointed out a few (for there are 
only very few) pasages. which read more 
peacefully, as where, after inviting the 
people to shout with bim “long live revo» 
lution” he described revolution as meaning 
that : 

“We (the people of India) shall change the struc- 
ture of society so that mau will not exploit man, 
ons man shall not be rich and thousands poor”, 
and so on, which the Public Prosecutor has 
aptly compared with the interjections of 
Mark Antony in his funeral oration over 
Julius Ceasar when, in a clever spsech urg- 
ing the people to rebellion, he added at 
frequent intervals, “For Brutus is an 
honourable man.” The conviction is there- 
fore right. The sentence is a moderate one. 
The conviction and sentence are therefore 
confirmed and the appeal dismissed. 

N-S, Appeal dismissed, 
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J. P. MOCLAUGHLIN—-RESPONDENT 

` Contract — Stock Exchange — Stock-broker not re- 
taining specific shares purchased for his client— 
Duty to retain equivalent numberof ,shares—Princi- 
pal and Agent—Indemnity—Agent defrauding princi- 
pal, whether entitled to indemnity — Fraudulent dis- 
posal of security deposited by principal — Whether 
conversion—Principal, if entitled to damages—Princi- 
pal not ‘knowing of conversion receiving very goods or 
equivalent—E fect. 

A stock-broker is not considered to be under an 
obligation to retain for his client the specific shares 
which may be delivered to him under the contract 
made for his client. But he has, of course, to get into 
his' possession and retain an equivalent number of 
shares. . . 

Fortunately forthe commercial community the law 

has many effective forms of relief against dishonest 

agents; and no injustice is done if the principal 

benefits as he occasionally may by the superior 

une? of an unjust steward in carrying out a 
aud, 

Agents whoengage ina fraudulent scheme to 
defraud their principal forfeit their right to an 
indemnity in respect of transactions which form part 
of the fraud. Where the securites deposited by the 
principal with agents are fraudulently disposed of by 
the agents, their disposal ofthe deposited shares 
amount to nothing short of conversion: and the 
principal on each occasion on which the shares were 
sold has-vestedin him a right to damagesfor con- 
version which would be measured by the value of the 
shares at the date of the conversion. Where not 
knowing of the conversion the principal receives from 
the wrong-doer and has retained the very goods con- 
verted or their equivalent, he must give credit for 
the value of what he has. received at the time he 
received it, and the damages are reduced by this 
amount. Edmonson v. Nuttall (1), referred to. [p. 
756, col. 1.) ` 


Messrs, Cyril Radcliffe, K. C., Wilfrid 
Barton, K. C. and R I. Ferguson (of the 
Canadian Bar), for the Appellants. 


Messrs, J. C. McRuer, K. C., and F. A. 
Brewin, for the Respondent. 


Lord Atkin.—These are an appeal and a 
cross-appeal from decisions of the supreme 
Court of Canada in an action brought in 
the High Court of Ontario by the present 
respondent against two companies named 
Solloway Mills and Co., Jtd., one registered 
in Ontario and the otherin the Dominion 
and against the present appellant Mr. Isaac 
Solloway and Mr. Harvey Mills, two of the 
directors of the companies. The action was 
tried before an Assistant Master, Mr. 
Lennox. who reported that there was due 
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to the plaintiff from the Ontario company 
and the appellants the sum of $65,129,92. 
The Dominion company had dropped out of 
the proceedings. On appeal by the present - 
appellants from the Master's report, 
Kerwin, J. confirmed the report with an 
arithmetical correction of the amount found 
to be due to $55,922 98. On appeal the 
Court of Appeal dismissed the action as 
against the present appellants, Macdonnell, 
J. A. dissenting. On appeal by the plaintiff . 
the Supreme Court allowed the appeal but 
reduced the amount of the judgment to 
$28,281-40 and interest. The two director . 
defendants appeal and the plaintiff cross- 
appeals, 

The claim of the plaintiff arose out of 
transacticns which he had with the Ontario 
company in 1929 and 1930. The company . 
purported to carry on business as stock 
brokers having acquired in 1928 the 
business of that nature which had been 
started by thetwo appellants in 1927. - The 
company were members of the Standard 
Stock and ` Mining Exchange in Toronto. 
On October 16, 1929, the plaintiff instructed 
the company tobuy forhim 7,000 shares 
of Sudbury Basin Mines, Ltd, on margin ab 
market price, then $7 a share. He at the” 
same time deposited 3,500 shares ‘of. 
Sudbury Basin Mines, Ltd. as margin.. 
He duly received a contract note purport- 
ing to show that the transaction had been 
carried out in accordance with the rules 
of the appropriate Stock Exchange which 
in the present.case was the Standard Stock 
and Mining Exchange in Toronto. „The 
shares steadily.declined in value: requests ._ 
were made from time to time by “the. 
company for further margin or cash: the . 
plaintiff duly complied with these requests 
so that in the course of the transactions 
between October and December inclusive, 
he deposited with the company a further 
10,500 shares of the Sudbury Oompany 
and paid $8,000 cash. He received . 
monthly statements showing the shares as. 
being carried for him. On January 13, 
1930, the plaintiff decided to close the 
account. The balance against him on that 
date appeared to be $42,334.92. He paid 
that sum and was given delivery of 21,000 
shares, i. e., 7,000 originally bought, 3,500 
originally deposited and 10,500 subse- _ 
quently deposited. It now appears that the | 
transactions as far as the company were - 
concerned, were part of a fraudulent system 
of business and were themselves fraudu- 
lent in their inception, continpance and 
completion. The company purporting to 
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buy and in fact making valid contracts 
of purchase for their clients ‘contempor- 
aneously. sold shares of the same company, 
and used their client’s shares to complete 
these sales. The shares are in the form 
familiar in American companies and with a 
blank transfer endorsed pass in a similar 
manner to bearer shares. A broker is not 
considered to be under an obligation to 
retain for his client the specific shares 
which may be delivered to him under the 
contract made for his client. But he has, 
of course, to get into his possession and 
retain an equivalent number of shares. 
Under the fraudulent system of the 
company they were throughout the course 
of-this transaction “short” of these Sudbury 
Basin shares by about 100,000 shares, 
involving no doubt similar frauds on other 
clients. ‚In other words they were bears 
when their clients were bulls: they correctly 
anticipated the fall of the market: and 
when their clients demanded the shares, they 
.went- into the market and brought them at 
the fallen price to their own substantial 
ee The same course was adopted with 
the shares deposited as margin. The 
company sold them as soon as they were 
deposited, without any lawful excuse even 
if the transaction had been in every other 
respect regular: when they were claimed 
by the. plaintiff an equivalent number was 
brought in the market and delivered to the 
plaintiff with further profit to the company. 
It was disputed that the two appellants were 
parties to the fraud. ‘Their Lordships agree 
with the Assistant Master, Kerwin, J. and 
Macdonnell, J. A. and -the learned Judges 
ofthe Supreme Court that it was establish- 
ed that both the appellants were privy to 
and took part in the fraud throughout. 
They find it unnecessary for them to discuss 
this contention. 

What then ares the rights of the plaintiff 
in this state of facts? The Assistant 
Master gave him the full amount at which 
he‘had been charged for the 7,000 shares 
bought, and also the price at which the 
company had realised the deposited shares, 
crediting the defendants with the market 
value. of the shares at the time when they 
were ‘delivered to the plaintiff. The 
Supreme Court agreed with tye claim so 
far as if related to the 7,400 shares: but 
as tothe deposited shares they took the 
view that the plaintif had made his 
claim in respect of them for secret profits: 
that he had affirmed the transaction by 
taking and keeping the shares delivered 
to him when the account was closed: and 
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that as he had claimed in contract or 
quasi-contract against the company he 
could not claim against the directors un- 
less he had shown against them some 
perception of the profits: and this he had 
failed to establish. They, therefore, reduced 
the amount of the judgment tothe amount 
charged to the plaintiff for the 7,000 shares 
less their value when delivered. 

Regarded from this point of view their 
Lordships have no criticism to pass on 
the judgment. But the plaintiff before 
the Board put his claim on a broader 
basis which is sufficiently revealed by 
the pleadings and which their Lordships 
are disposed to accept. The company 
were employed as agents. If they had 
honestly fulfilled their mandate, they 
would have been entitled not to the price 
of the 7,000 shares but to an indemnity 
against the price which they had paid 
to the sellers, But agents who engage in 
a fraudulent scheme to defraud their 
principal forfeit their right to an indem- 
nity in respect of transactions which form 
part of the fraud. The company therefore 
were never entitled to an indemnity: and 
the principal on discovering the fraud was 
entitled to recover back the money paid 
on the footing of an honest transaction 
giving credit, of course, for any benefit 
which he received, in this case the value 
of the 7,000 shares at the time he received 
them. As to the deposited shares in the 
circumstances of the case the company 
never had any right to deal with them. 
If the transaction had been originally 
honest the company would only have had 
a special property which on the facts of 
the case even had- the transaction been 
honest throughout would not have given 
them the right to dispose of the shares, 
for there never had been default. But 
on the actual facts of a mandate accept- 
ed for the express purpose of being 
fraudulently misused by the agent, the 
agents never had the right to claim or 
to hold security still less to dispose of 
it. Their disposal of the deposited shares 
amounted to nothing short of conversion: 
and the clienton each occasion on which 
the shares were sold had vested in him 
a right to damages for conversion which 
would be measured by the value of the 
shares at the date of the conversion. 
How then is his position affected by the 
fact that not knowing of the conversion 
he received from the wrong-doer and has 
retained the very goods converted or 
their equivalent? It appears to their Lord- 
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ships that the only effect is that he must 
give credit tor the value of what he has 
received at the time he received it, and 
that the damages are reduced by tnis 
amount. In Humonson V. Nuttall (1), the 
piainuff nad placed his lodms with the 
detendant who was to supply standing 
room and power in hismull. ‘he plaint- 
“if demanded the return of his icoms, 
the deiendant refused, (thereby being 
guilty of conversion), and the next day 
the goods were seized and subsequently 
sold under an execution from ihe Vounty 
Court on a judgment obtained by the 
defendant against the plaintiff. The 
question was whether the fact that the 
liability of the plaintiff on this judgment 
had been apparently satistied by the 
seizure and sale of the looms could be 
taken into account in estimating damages 
for the conversion. The Oourt of Common 
Pleas, Vaugnan Wiliams, Willes and 
Byles, JJ. decided against the defendant. 
. "The measure of damages for the conversion of 
goods” said Willes, J. at p. 2924, ie prima facie their 
value .” “Then there 18 theesse in which 
the goods wrongiully seized have been afterwards 
returned. The case of Fouldes v, Willoughby (2) 
and Harvey v. Pocock (3), afford a familiar illus- 
tration of the rule. The circumstances I have 
referred to have from very early times been con- 
sidered admissible in mitigation of damages because 
the plaintiff hus had part satisfaction for the wrong, 
Ii the goods have been restored and the plaintiff 
has consented to take them back in discharge of 
the claim, that might be pleaded by way of accord 
and satisfaction, if not, it would goin reduction of 
the amount of damages to which the plaintiff would 
be entitled for the wrongful conversion.” 

It does not require argument to show 
that the amouot hy which the damages 
are reduced must be the value of the 
goods when returned. ln we result, were- 
fore, the plait appears to be entitled 
to retain the sum tor which he recuvered 
judgment under the order of Kerwin, J. 
it 18 objected that tts wuli be to put 
bım in a better pusitlun than if he nad 
not been deirauded at ail: and this 
appears to have intiuenced whe decision of 
the majolny of the VUourt ot Appeal in 
Ontario. aii that ibis amounts to is to 
recugnise what tiauduient brokers haye 
oilen souLder judgment than thelr cients 
as Lo ibe luluse Guulse ol markets. lithe 
Shales Dad Decl couvel.ed aud nob returne. 
ta ticle Cab De Du quesuon that ibe 
“(yy (1814) 17 C Bwa) 260; 34 L JCP 102:13WR 
53, 142 R R345, 

12) edd, OM & W 540, 10 L J Ex. 364; 1 Dowl (x 8) 
86; 5 Jur. 534; 5e R R Bus. 

(8) e43, JIM & W 740;12LJ Ex, 434;683 RR 
741. 

“ #Page of (1864) 17 O. B, W. s)—[Ed.] 
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client would have been entitled to receive 
the proceeds of the conversion though he 
himself had planned and thought he had 
succeeded in holding tne shares until a 
time when the value was nothing; for- 
tunatey for the commercial community, 
the law has many effective forms of relief 
against dishonest agents: and no injustice - 
is done if the principal benefits as he 
occasionally may by the superior astute- 
ness of an unjust steward in carrying 
out a fraud. . 

In the course of the case a point has 
been made that the Assistant Master under 
the Acts and Rules of procedure in Ontario 
had no jurisdiction to entertain this case. 
It has not met favour in any of the Courte 
below. In the Supreme Oouit, though it 
is mentioned in the factums, it was either 
not argued or met with little approval for 
it is not mentioned in the judgment. 
Their Lordships see no reason for inter- 
fering with the judgment on this ground. 

The appeal will be dismissed and :the 
cross-appeal allowed; the judgment of 
Mr. Justice Kerwin dated June 13, 1933, 
should be restored: and the respondent 
should have the costs of the appeal to the 
Court of Appeal in Ontario and to the 
Supreme Court. The appellants must pay 
the costs of the appeal and -cross-appeal 
to His Majesty in Council. Their Lordships 
will humbly advise His Majesty accordingly. 

D. Appeal dismissed, 

Cross-appeal allowed, 

Solicitors for the Appellants :— Messrs... 
Gard Lyell & Co. 

Solicitors for the Respondent :— Messrs. 
Lawrence Jones & Co. 





MADRAS HIGH COURT l 

Letters Patent Appeal No. 29 of 1936 | 

December 7, 1937 `. 
VENKATASUBBA RAO AND ABDUR RAHMAN, JJ. 
NATHSA NATTAR AND OTAERS— 
APPELLANTS 
versus 
MANICKA NATTAR AND aNoTHER—. 
RESPONDENTS 

Minor — Debts incurred by guardian — Right of 
creditor of subrogation to guurdian’s rights—No find» 
ing that guardian has right of recourse agutnst 

minor s es.ate — Creaitor, if entitled to subrogation. :: 
Creditors right of subrogation against the minor's 
estate arises from the principle, that the widow 
(guardian) herself has a right of recourse against the 
estate and that a creditor of hers may-be put in her 
place against the asseis,that isto say, that he has’s 
right to the benefit of the indemnity gr lien which the 
widow has got against the estate. This is a corollary 
to the doctrine ‘that a trustee who lias properly ac- 
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. counted, has a right of recourse against the cestui que 
trust. But where the trustee himself has wronged 
the estate, he can haveno right and ex hypothesi his 

: creditor can have none. Inan action bya trustee to 

.be reimbursed for any particular debt he has paid, or 
an obligation he has incurred, it would be a defence 
open to the cestui que trust, that on a general account 
being taken, the trustee would not be entitled to the 
relief claimed. Where the trustes himself has no 
right of recourse, his creditor, who claims no more 
than that he should be put in his place, can obviously 
get nothing whatsoever. Where the trustee has taken 
money out of the assets more than sufficient to pay the 
debts, the title of the creditor, so to speak, is a title 
to get nothing, because nothing is due to the trustee. 
Muthuswami v. Annamalai (i) and Inre Johnson 
Shearman v. Robinson (2), relied on. 


L. P. A. against the judgment of 
Cornish, J., dated February 10, 1936. 

Messrs, Kasturi Seshagiri Rao and V. 
Katchapeswara Iyer, for the Appellants. 

Messrs. K. Bhashyam Iyengar and R. 
Viswanathan, for the Respondents. 

Venkatasubba Rao, J.—This is a 
Letters Patent Appeal from the judgment 
of Oornish, J. The facts so far as they 
are material to the question before us 
may be briefly stated. The plaintiff 
obtained a decree against defendant 
No. 5, the mother of defendants Nos. 1 
to 4 on the foot of a promissory note 
executed by her. Defendants Nos. 1 to 4 
were minors and the suit was brought and 
the decree was obtained against the mother 
alone. In execution of that decree the 
plaintiff alleging that the promissory note 
was executed in respect of a debt binding 
upon the minors, attached their property. 
A claim petition was filed on their behalf, 
which was allowed. The plaintiff thereupon 
filed the suit, out of which the present 
appeal arises, for getting rid of the adverse 
order made against him on the claim 
petition. Subsequently, he was allowed to 
amend his plaint by the addition of a para- 
graph in which he alleged that he was 
entitled 40 be subrogated to defendant 
No. 5's right. 

The District Munsif has found that there 
were dealings between defendant No. 5's 
husband and the plaintiff, that they were 
continued by the widow after her husband's 
death for the benefit of the estate and that 
it was in respect of the balance due on 
such dealings that the promissory note sued 
on, was executed by defendanteNo. 5. This 
finding has been affirmed by the learned 
Subordinate Judge, who agreeing with the 
‘trial Court, has further held that the right 
of subrogation claimed by the plaintiff has 
‘been made out. But both the Courts have 
concurred im dismissing the suit on the 
ground that it is barred by limitation. 
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Cornish, J., differing from the lower Courts 
on the question of limitation, has on certain 
grounds made an order remanding the suit 
for retrial; whether those grounds are 
right or not, jt is unnecessary to discuss in 
the view we have taken. 

Whether from, the finding that the debt 
was incurred for a proper purpose, it neces- 
sarily follows that is was binding upon the 
minor's estate, is also a question that need 
not be considered: cf. Muthuswami v. 
Annamalai 1). Let it be assumed that the 
debt and the decree passed thereon were 
binding upon the estate ; there can be no 
doubt then that a creditor of the widow 
can claim to be subrogated to her 
right against the estate of the minors. This 
right of subrogation arises from the princi- 
ple, that the widow herself has a right of 
recourse against the estate and that a ere- 
ditor of hers may be put in her place 
against the assets, that is to say, that he 
has a right to the benefit of the indemnity 
or lien which the widow has got against 
the estate. This is a corollary to the doc- 
trine tbat a trustee who has properly 
accounted, has a right of recourse against 
the cestuique trust. But where the trustee 
himself has wronged the estate, he can have 
no right and ex hypothesi his creditor can 
have none. In an action by a trustee to be 
reimbursed for any particular debt he has 
paid, or an obligation he has incurred, it 


-would be adefence open to the cestui que 


trust, that on a general account being 
taken, the trustee would not be entitled to 
the relief claimed. Where the trustee bim- 
self has no right of recourse, his creditor, 
who claims no more than that he should be 
putin his place, can obviously get nothing 
whatsoever. As observed by Jessel, M, R., 
where the trustee has taken money out of 
the assets more than sufficient to pay the 
debts, the title of the creditor, so to speak, is 
a title to get nothing, because nothing is due 
to the trustee: In re Johnson Shearman vy. 
Robinson (2). See also the judgment of 
Venkataramana Rao, J., in Muthuswami v. 
Annamalai (1), already referred to. 

Turning now tothe pleadings, they are 
utterly defective, the plaint not even cone 
taining the necessary averment. The in- 
gredients of the subrogation claimed appear 
to have been lost sight of, and no evidence 
seems to have been directed to the question. 
Had the point been properly taken, and we 
must hold on the pleadings here that it has 

(I) ATR 1937 Mad. 1; 169 Ind, Oas. 261; (1936) M 
W N 919; 44 LW 775; 9 R M127. 

(2).(1880) 15 Oh. D 548; 49 L J Oh. 745; 43 L T 372; 
29 W R168. 
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‘not. been, the question of burden of proof 
might probably arise, on which we express 
no opinion. Then the question remains, 
will any good purpose be served by our 
merely declaring that the plaintiff is en- 
titled to subrogation ? In the absence of a 
finding that the widow has a right of 
recourse, such a declaration would be futile. 
On this short ground the suit fails and it 
is unnecessary to deal with the question of 
limitation. The result is that the lower 
Appellate Court's decree dismissing the suit 
is confirmed (though on a different ground) 
and the Letters Patent Appeal is allowed. 
In the circumstances, we direct each party 
to bear his own costs throughout. 


Neb. Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1018 of 1936 
November 29, 1937 
B. K. MUKEERJIRA, J. 
BASIRUDDIN MAHAMMAD—PratntirF 


—APPELLANT 


ve TEUS 
PRASANNA DEB RAIKAT— 
_ _ DEFENDANT AND OTSERS—RESPONDENTS 
' Bengal Tenancy Act (VIII of 1885), s. 26-F a— 
Tenure and occupancy holding sold in one lot in eze- 
cution — Landlord's fee in respect of tenure only 
deposited—Sale of occupancy holding set aside but of 
tenure confirmed—Landlord purchasing tenure in 
‘execution of rent decreeand obtaining symbolical 
\possession—Suit for declaration of title by previous 
purchaser—There was held no violation of s. 26-E— 
orat of confirmation held could not be treated as 
nullity. 
Plaintiff, who wasa mortgagee ofa tenure and an 
> occupancy holding, obtained a mortgage decree and 
both the tenure and the ocoupancy holding were put 
up to sale and sold in one lot to the plaintiff, The 
plaintifi deposited the landlord's fees in respect of 
the tenure only, but did not deposit the fees in respect 
of the occupancy holding. The result was that the 
executing Court set aside the sale in respect of the 
occupancy holding and confirmed the sale in respect 
of the tenure. The landlord, then brought a rent 
suit, for recovery of rent due in respect of this tenure 
. without making the plaintiff party, defendants 
The rent suit was decreed and in execution of the 
same the tenure was sold and purchased by landlord 
The landlord purchaser took symbolical possession and 
as hethreatened to dispossess the plaintiff who was 
in possession as a purchaser in execution of his mort- 
gage decree, the suit was instituted forthe declaration 
of histitle to the tenure. The Landlord contended that 
asthetenure and the occupancy holding;were sold 
in one lot, the entire sale should have been set aside 
and the order of confirmation of sale of the tenure only 
was illegal. He also contended that the Court should 
ignoro, me ea of gag a of the tenure: 
eld, that there was no violation of the‘ isi 
of a. 26-K of Bengal Tenancy Act. reeayroviatons 
eld, further that non-compliance; of“sub- 
». 26-E did not take away the a aaa a ada 
Court altogether and any order made by it could not 
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be treated as nullity and be ignored. unless it had been 
properly set aside. : -> a 

Č. A. from the appellate decree of the 
Sub-Judge, Jalpaiguri, dated March 12, 
1936. <’ 

Mr. Birendra Kumar Deb, for the Appel- 
lant. 

Mr. Rajendra Bhushan Bakshi, for. th 
Respondents. - 


Judgment.—This is an appeal on behalf 
of the plaintiff and it arises out of a suit 
commenced by him for declaration of his 
title tothe disputed property and for’ ‘con- 
firmation of possession in respect of the 
same. There was alsoa prayer fora per- 
manent injunction restraining defendant 
No. 1 from interfering with the plaintiff's 
possession. f 

The facts which gave rise to this suit 
may be shortly stated as follows. The sub- 
ject-matter of the dispute isa tenure which 
was held admittedly by the pro forma 
defendants Nos. 2 to 21 under defendant 
No. 1, as landlord. On February 21, 1919, 
the tenure was put up to sale in execution 
of a rent decree and purchased by one 
Basiruddin who, in his turn, soldit to one 
Garibulla on July 16, 1919. Garibulla, 
while in possession of this tenure, mortgage 
ed it together with an occupancy holding 
to the plaintiff by a mortgage-deed execut: 
ed in April 1920. The plaintiff secured a 
mortgage decree on the basis of this 
mortgage bond and on June 24, 1931, ‘both 
the tenure and the occupancy holding were 
put up to sale and sold in one lot for 
Rs. 1,100 to the plaintiff. The plaintiff 
deposited the landlord’s fees as required 
under s, 13, Bengal Tenancy Act, in respect. 
of the tenure only, but did not deposit the 
feesin respect of the occupancy holding. 
The result was that on August 25, 1931, the 
Executing Court set aside the sale in respect 
of the occupancy holding purporting to act 
under s. 26-E, sub-s. 3, Bengal Tenancy Act, 
and confirmed the sale in respect of the 
tenure. k 

In 1932 the landlord, defendant No. 1, 
brought a rent suit, being suit No. 135 of 
1932, for recovery of rent due in respect of 
this tenure against pro forma defendants 
Nos. 2 to 21 without making either Basir- 
uddin, Garjbulla or the present plaintiff 
parties defendants. The rent suit was 
decreed and in execution of the same’ the 
tenure was sold and purchased by defend- 
ant No. 1 on June 21, 1933. The landlord 
purchaser took symbolical possession and 
as he threatened to dispossese the plaintiff 
who as he says was in possession as apur- 
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chaser in execution of his mortgage decree, 
the present suil was instituted. The trial 
Court gave the plaintiff a decree holding 
that the present decree, in execution of 
which the landlord purchased the tenure, 
had not the effect of a rent decree. 

On appeal the lower Appellate Oourt re- 
versed this decision cna finding that the 
plaintiff himself cannot be said to have 
acquired any title by virtue of his purchase 
at the mortgage sale. His reasoning is this 
that as the landlord’s fees were not paid in 
respect of the occupancy holding which was 
sold along with the tenure in one lot, the 
Executing Court had no jurisdiction to 
confirm the sale even of the tenure in respect 
of which the landlord’s fees were paid. 
The order of confirmation of the sale, ac- 
cording to the lower Appellate Oourt was a 


nullity, and as such, the plaintiff has not- 


acquired any interest by his purchase which 
might entitle him to institute a suite In 
my opinion this reasoning of the lower 
Appellate Court is entire!y fallacious. The 
order of confirmation of the sale wae not 
challenged by way of appeal or by any 
other subsequent proceeding and I am 
unable to hold that the Court who. passed 
_that order lacked the jurisdiction to pass 
it, and as such, the order could be treated as 
a nullity and of no effect by any other Court 
in any subsequent suit or proceeding in 
wien this question was collaterally rais- 
ed. 
Mr. Rajendra Nath Bakshi who appears 
for the respondent has drawn my attention 
to s. 26-E, Bengal Tenancy Act, and has 
contended that the Legislature has laid 
down a mandatory provision making it 
obligatory on the Court not to confirm a sale 
unless the landlord's fees are paid in ac- 
cordance with the provisions of the section. 
I may say in the first place that there has 
been ng violation of the provision of s. 26-H, 
Bengal Tenancy Act in this particular 
case, because as a matter of fact the sale 
in respect of the occupancy holding has 
not been confirmed at all. In the second 
place I think that sub-s. (3) of s. 26-EH, 
Bengal Tenancy Act, has laid down the 
` consequence which will follow if the deposit 
isnot madein accordance with the prc- 
vision of sub-s. (l) and having regard to 
the language of sub-s. (3), I ‘am unable to 
hold that non-compliance of sub-s. (1) 
. takes away the jurisdiction of the Oourt 
altogether and makes the order a nullity 
out and out which could be ignored by 
any other, Courtin any subsequent pro- 
ceeding. In my opinion in the present case 
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it isnot necessary to consider as to what 
would be the consequence if the sale was 
confirmed in respect of the occup ney hold- 
ing as well. But as there was no defect 
or irregularity so far as the tenure was con- 
cerned antl the only question was as to 
how the purchase money should ba appor- 
tioned, and the’ purchaser himself agreed to 
take the entire purchase money as against 
the tenure that was actually sold,I do not 
think that thereis any substance in the 
reasoning of the learned Subordinate Judge 
which has been sought to be supported on 
behalf of the respondent. 

The result is that the decision of the 
lower Appellate Court is set aside and the 
case is sent back to that Court in order that 
it might consider the merits of the case 
andcometoa finding as to whether the 
decree had the effect of a rent decree. The 
appellant is entitled to the costs of this 
appeal. Further costs will abide the result. 
I assess the hearing fee in this Court at 
one gold mohur. 

8. Case remanded. 


——— 


MADRAS HIGH COURT 
Civil Revision Petition No. 954 of 1936 
February 15, 1938 
Sropart, J. 
VALLURI PATTABHIRAMAYYA— 
PETITIONER 
versus 


GURRALA KRISHNA RAO—REsPONDENT. 

Limitation Act (IX of 1908), 88. 20, 31—Limitation 
for suit expiring on Sunday—Payment of interest on 
nezt day —Fresh start of limitation, if given—Record 
on promissory notes that payment was “towards 
debt in pro-note” — Held, no fresh promise—S, 31, 
scope of. 

Ins. 20, Limitation Act, “period” means a definite 
space of time, ‘Prescribed for & suit” must mean 
“prescribed by this Act” and the only place where a 
“period” in the sense of a definite space of time ia 
provided for inthe Act is 3.3. The time prolonged 
under s. 4 for the Oourt being closed on the last day 
of limitation is not a “period”. Nor it can be des- 
cribed as “the period prescribed for the suit”. Where 
therefore the limitation period expires on Sunday, the 
payment of interest the next day does not give fresh 
start for limitation. 

Record of the payment of interest which was made 
after the ‘expiry of limitation was made on the suit 
promissory note. The words used were “paid ten 
Tupees towards the debt in this pro-note." The 
payee did not even say “my debt" or “what I owe 
under the pro-note:” 

Held, that the mere expression “debt in this pro- 
note” did not amount to fresh promise. 

Obiter.—Section 31, i imitation Act, prescribes a 
special period of limitation in certain cases Seshkay ya 
Chetti v. Subbadu (1), approved. 

Q. R. P. from the decree of the Sub-Judge, 


Rajahmundry, dated March 11, 1936. 
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Mr. D. Narasa Raju, for the Petitioner. 

Mr. N. Vasudeva Rao for Mr. V. Govinda- 
rajachari, for the Respondent. 

Order.—Two points arise for decision. 
The period of limitation for the suit expired 
on October 9, 1932. A payment of inter- 
est was made on October 10, 1932. The 
suit being eventually filed- on October 10, 
1935, was dismissed as time-barred. The 
Court refused to hold that the payment 
‘made on October 10, 1932, satisfied the con- 
ditions of s. 20, Limitation Act. The party 
relied on tbe fact that as October 9 was 
a Sunday, a suit could have been filed on 
October 10, under s. 7 of the Act, and that 
the payment was, therefore, within the 
time indicated in 8. 20. The Court re- 
jected this contention. It is again argued 
before me. But I agree with the lower 
Court. Section 20 requires the payment to 
be made within the period prescribed for 
a suit. “Period” to my.mind means a de- 
finite space of time. “Prescribed for a 
suit’ must mean “prescribed by this Act” 
and. the only place where a “period” in the 
sense of a definite space of time is provid- 
ed for in the Actis s. 3. There the ex- 
pression used is “period prescribed there- 
for by Sch. I.” This payment was made 
after October 9, 1932, on which date the 
said period expired. The payment, there- 
fore, does not avail to start a fresh pericd 
of limitation. 

The argument is that “period prescribed” 
means the time in which a suit may be 
filed having regard tothe accidental cir- 
cumstances which are provided forin s. 4, 
namely the Court being closed on the last 
day of limitation. The time so prolenged 
is not in my opinion a “period.” Nor on 
the foregoing reasoning do I think it can 
be described as “the period prescribed for 
the suit.” The decision of this Court in 
Seshayya Chetti V. Subbadu (1), contains 
observations which lean towards the inter- 
pretation now contended for, but the point 
did not arise in that suit andI am not 
bound to follow what after all was a mere 
opinion which hes no application here, That 
decision is concerned with the meaning cf 
s. 31, Limitation Act. I respectfully agree 
with that decision that s. 31 prescribes 
a special period of limitation in certain 
cases. It is in part 5 of the Act headed 
“Savings and Repeals.” 

The second point is that the record made 
on the suit promissory note in evidence of 
the payment in question on October 10, 


(1) 32 L W 502; 128 Ind. Oas, 867; AI R 1930 Mad. 
{54 M445; 0 ML TAL, ' á 
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1932 amounts to a fresh promise. The 
words are “paid ten rupees towards the 
debt in this pro note,” I agree with the 
lower Court that the expression “debt in 
this pro note” does not amount to a pro- 
mise. It is, in my opinion, merely descrip- 
tive. The payee does not even say “my 
debt” or “what I owe under the note.” It 
has been argued that to hold that time for 
a suit cannot be extended by part payment 
or acknowledgment made on a certain date 
although a suit for the debt cculd be filed 
on that date under the provisions of s. 4 
1s to perpetuate an anomaly. I do not think 
the position is anomalous, The civil revi- 
sion petition is dismissed with costs. 


NeD. Petition dismissed. 





_ NAGPUR HIGH COURT 
Miscellaneous Appeal No, 212 of 1936 
March 2, 1938 
STONE, C. J. AND Boss, J. 
SULEMAN AND ANoTHER—APPELLANTS 
VETSUS 
LAXMAN AND CTHERS—RESPONDENTS 
Provincial Insolvency Act (V of 1920), ss. 37, 53, 
54—Adjudication annulled—Proceedings under s. 53 
or 3.54, if can be continued or started— Annulment 
proceedings, if should be kept pending so long as 

proceedings under ss. 53 and 54 are outstanding, 

The Receiver or a creditor or the Insolvency Court 
cannot either institute or continue proceedings 
under s. 53 or 54, Provincial Insolvency Act, once 
the adjudication has been annulled. 

Oonsequently where the creditors apply for an- 
nulment of transfer made by the insolvent during 
the insolvency, and during the pendency of the 
application, the adjudication is annulled without any 
opposition by the creditors, the creditors cannot 
pursue their application for the annulment of the 
transfer. The question of violating the proceedings 
under s. 37 does notarise. The property transferred 
ceases to bethe property of the debtor and the 
Court has no power to deal with it under s. 37, 
Jaing Bir Singh v. R. K. Bannerji (2), followed, 
Jethaji Perajt Firm v. Krishnayya (1), not followed, 
Chouthmal Bhagirath v. Jokhiram (3) Mohamad 
Chiragh v. Fatta (4) end Inre Keshablal Dhar (5), 
distinguished. 

Quaere.—It isa matter for consideration whether 
in all ordinary cases annulment proceedings shall 
not be kept pending so long as proceedings under 
s. 53 or 54 are outstanding. The better view 
seems to be that it can under s. 27 (2), 

Mise. A. from an order of the Court of 
District Judge, Nagpur, dated March 10, 
1936, in Migcellaneous Appeal No. 81 of 
1934 confirming that of the Court of the 
Sub-Judge, First Class, Nagpur, in Insol- 
vency Case No. 258 of 1931. 

Mr. W. H. Dhabe, for the Appellants. 

Mr. P. P. Deo, for the Respondents. 

Order.—This is an appeal filed by two 
creditors of the firstand second respond. 
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ents Laxman and Harba. They, that is 
to say Laxman and Harba were declared 
insolvents on July 5, 1932, on their own 
petition, As no Receiver was appointed, the 
creditors (appellants) were allowed to 
apply on October 11, 1933, for the annul- 
ment of a transfer made by the insol- 
vents in favour of the 3rd and 4th res- 
pondents. While these proceedings were 
pending, the insolvents applied for their 
discharge and on April 17, 1934, the ad- 
judication was annulled because the insol- 
vents kad taken no steps to have notices 
of their application issued to the creditors 
and because they (insolvents) remained 
absent. The appellanis represented by 
their Counsel were, Lowever, present on 
that day and neither they nor any 0 
the other creditors opposed the applica: 
tion. The order-sheet states: “none of the 
creditcrs oppose”. No vesting order, was 
made under s. 37, probably because, as 
the lower Court remarks, none of the 
creditors asked for such an order. The 
question now arises whether the creditors 
(appellants) can pursue their application 
of October 11, 1933, for annulment of the 
transfer. 

On this point there is a difference of 
opinion, The Madras High Court has 
held in Jethaji Peraji Firm v. Krishnayya 
. (1) that the creditors, or rather the Official 
Receiver, can continue such an applica- 
tion. This view was endorsed in a later 
Full Bench decision of the same Court 
though the remarks on this point were 
obiter. The Rangcon High Court on the 
other hand tcok a contrary view in Jaing 
Bir Singh v. R.K. Banerji (2). We preter 
the Rangoon view. 

The rights to avoid a transfer and to 
obtain its annulment against the Receiver 
in insolvency under ss. 53 and 54 of the 
Provincial Insolvency Actare special rights 
conferred for the benefit of the general 
bedy of creditors. They are not meant 
sor the benefit of the insolvent and cannot 
be exercised by him, for, as between him 
and his transferee the transactions hold 
good. They are powers which are peculiar to 
insolvency proceedings and can only be 
exercised by an insolvency Court or a 
Receiver acting on its behalf. , 

But this presupposes an insolvency. If 
there is none, it is clear these powers 


(1) 52 M 648; 122 Ind. Cas, 351; A IR 1930 Mad. 
278; 57 ML J 116: 29L W 619; (1929) MW N 
489; Ind. Rul, (1980) Mad. 319. 

(2) 11 R 287; 145 Ind. Cas. 320; A IR 1933 Rang. 
223; 6 R Rang. 33 (F B). 
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cannot be exercised. Also, if there was 
once an insolvency and the order of ad- 
judication is later annulled, then the 
effect is that the insolvency ceases to 
exist and is deemed never to have exist- 
ed for most purposes. Therefore, except 
in so far as the Act otherwise directs, 
all the special powers with which an 
insolvency Court is invested must also 
disappear. It is to be observed that ss, 53 
and 54 speak of an annulment “by the 
Court”, meaning of course the insolvency 
Court. Therefore, if that Court becomes 
functus officio, it is clear that the annulment 
cannot be made. 


It was. argued that these proceedings 
are expressly validated by s. 37 which 
states that “‘all acts theretofore done b 
the Court or Receiver should be valid,” 
but we cannot read this clause to mean 
that. It is one thing to validate all pro- 
ceedings up to the point of annulment 
and quite another to say that everything 
shall continue as before thereafter. There 
would be no point in requiring a special 
order for annulment if that were so. The 
use of the word “debtor” and the fact 
that the property can be vested “in such 
person as the Court may appoint” (not 
the Receiver any longer but the appointee) 
places that beyond doubt. 


Tt was also argued tbat the Court has 
power to vest the property of the debtor 
in such person as the Court may appoint 
and that this power can be exercised 
even afier tbe order of annulment has 
been made. Therefore, Counsel argued if 


that is done then the person so appointed 


is invested with power to recover the 
debtor's property from the hands of those 
who have wrongfully obtained possession 
of it, We were consequently invited to 
make the necessary orders now. Again we 
cannot agree. The transfer which the 
creditors are seeking to annul is valid 
in law as between the debtor and his 
transferee. He could not claim a return 
of the property unless and until he avoided 
the transfer in some way known to law. 
Therefore; so long asthe transfer stands, 
it is not the debtor's property and the 
Court has consequently no power to deal 
with it under s. 37. Asthe Rangoon Full 
Bench points out: 

“It is only because under the epecial provisions 
of the Insolvency Act, jurisdiction is given to the 
Court to declare a transfer void against the Receiver 
as representing the general body of creditora that 
the Court has any jurisdiction to set aside a transfer 
which, as between the debtor as transferor and 
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the transferee, is valid in law and not open to 
challenge,” 

Moreover, as the 
also observe : 

“It is only upon an application presented in 
that behalf by the Receiver in insolvency in the 
interest of the general body of creditors, or by a 
creditor under s. 54-A, that the Oourt can declare 
po a transfer to be void under s, 53 or 54 of the 

ct.” 


That in our opinion clearly excludes an 
appointee under s. 37. We need not go 
into this further as the Madras view has 
been fully analysed in the Rangoon case and 
it would be idle for us to cover the same 
ground. 

As regards the other cases cited, namely 
Chouthmal Bhagirath v. Jokhiram 13), 
Muhammad Chiragh v. Fatta (4) and In re 
Keshablal Dhar (5), none of them is, in 
.our opinion, in point. They do not hold 
that the Receiver ora creditor or the In- 
solvency Court can either institute or con- 
tinue proceedings under s. 53 or 54, once 
the adjudication has been annulled. 

We may add that it isa matter for con- 
sideration whether in all ordinary cases 
annulment proveedings shall not be kept 
pending so long as proceedings under 
s. 53 or 54 are outstanding. Although 
there is a difference of opinion as to whe- 
ther this can be done, the better view 
seems to be that it can under s. 27 (2). 
Of course no such considerations arise 
here because the creditors did not oppose 
the making of the order although given 
an opportunity to do so. As the point is 
not actually before us, we refrain from 
deciding it but indicate that it is a matter 
for consideration in all normal cases, 

The appeal is dismissed with costs. 
Counsel's fee Rs. 30. 


Rangoon Fall Bench 


D. Appeal dismissed, 
(8) 12 Pat, 163; 141 Ind. Cas. 836; AI R 1933 Pat. 
84; 183P LT 775; Ind. Rul, (1933) Pat. 98. 

(4) 15 L 694; 148 Ind. Oas 209; AIR 1934 
Lah. 452; 36 P L R 25,6 R L 519. 

(5) 60 O 259; 144 Ind. Oas. 214; A IR 1933 Cal. 
386; Ind. Rul, 1939) Cal. 533 (1). 
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In re VEERASWAM! PADAYACHI 
— APPELLANT 
Letters Patent (Mad), cl. 15—High Court Judge 
refusing to review his judgment passed in second 
` appeal—Appeal from such order without leave—Main- 
tainabdility, < 
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properly construed, means that no judgmentof a 
Judge of the High Court in the exeraise of second 
appellate jurisdiction is appeslable without leave. 
An order of High Oourt refusing to grant review from 
its judgment passed in second appeal is an order 
made in the exercige of such second appellate jurisdic- 
tion. Consequently, there isno appeal without leave | 
from such an order. 


St. R. against an order of Pandrang 
Row, J. dated April 16, 1937. 

Mr. K. P. Ramakrishna Aiyar, for 
Appellant. 


Venkatasubba Rao, J.—The point rais- 
edis a novel one. Pandrang Row, J. decided 
a second appeal against the petitioner, who 
thereupon applied for a review of the learn- 
ed Judge's judgment. Review wasrefused 
and the present appeal is from the order of 
refusal. The learned Judge was not asked 
to certify under cl. 15 of the Letters Patent 
that the case was a fit one for appeal, and 
the question is, whether the present appeal 
without leave is competent. The argument 
turns on the following words within brackets 
in cl, 15 

“not being a judgment passed in the exercise of 
appellate jurisdiction in respect of a decree or order 
made in the exercise of appellate jurisdiction by 


a Court subject to the superintendence of the said 
High Court.” 


The contention is put thus: what these 
words contemplate is a judgment in respect 
of an appellate decree or order made by a 
Subordinate Court; Pandrang Row. J.’s judg: 
ment refusing to review (for the present 
purpose his order may ba assumed to be a 
judgment) is not in respect of such decree 
or order; for, what the learned Judge refused 
to review was his own order. From this 
it follows, it is contended, that the order 
in question, is not covered by the express 
wording of the exception. The argument, 
though plausible, is without substance, The 
clause, properly construed, means that no 
judgment of Judge of the High Court in the 
exercise of second appellate juarigdiction is 
appealable without leave. Here, the order 
refusing to grant review was madein the 
exercise of such second appellate jurisdic- 
tion, that is short answer to the objection. 

To test the matter, let us suppose that 
instead of refusing a review, the learned 
Judge made an order granting it. Mr. 
Ramakrishna Aiyar, to be logical, had 
had to contend that from such an order 
an appeal ill lie; but when after grante 
ing the review, the Judge proceeds to 
dispose of the second appeal, no appeal 
will, without leave, lie from the final 
decision which of course is undoubted effect 
of the clause. The position, that results 
is most anomalous. Apart from that, the 


the 
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absurdity of the contention is apparent. 
All that a defeated party in a second 
appeal need do is to apply for a review and, 


~on his request being refused, to come to the 


- Appellate Court and contend that an appeal 


lies from the refusal asa matter of right. 


. No Court can accept a construction which 


` it 


- the notice. 


-the Subordinate Judge for 


involves such a startling result. We- hold 
that the Letters Patent Appeal is incom- 
petent and accordingly reject it. 

N.-D. Appeal rejected. 


LAHORE HIGH COURT 
Second Civil Appeal No. 851 of 1937 
January 12, 193% 
Tex OHAND, J. 
BUDH RAM—PLAINTIFF—APPELLANT 


versus 
MUNICIPAL COMMITTEE, DELHI— 
DEFENDANT— RESPONDENT 

Punjab Municipal Act (III of 1911), s 195— 
Necessity of definite finding as to the date on whick 
unauthorized structure was completed, 

Action under s. 195, Punjab Municipal Act, can 
be taken only if notice is delivered within six 
months of the date of completion of the unauthoriz- 
ed structure, A mere finding thatthe structure was 
“constructed” in certain year is vague and indefinite. 
There must be a clear finding as to the date on 


which it was “ completed.” 


S. O. A. from the decree of the District 


Judge, Delhi, dated March 8, 1937. 


Mr. Shamair Chand, for the Appellant, 
Mr. Achhru Ram, for the Respondent. 


' Judgment.—On March 2, 1934, the 
Municipal Committee, Delhi, issued a 


“ notice to the plaintiff Budh Ram under 


s. 195, Municipal Act, requiring him to 
‘demolish the roof of a room and a chhaja 
on the third storey of the house which it 


-“was stated, he had constructed without 
‘sanction. On receipt of this notice, the 


plaintiff instituted a suitin the Court of 
issue of an 
injunction to the Committee restraining 
from interfering with the room and 
the chhaja. He contended that the 
structures in question had been completed 


‘more than six months before the delivery 


of the notice and therefore, the Com- 
mittee was not entitled to order their de- 
molition under s. 195. The Oommittee 
resisted the suit, urging that the struc- 
‘tures had been built within ‘six months of 
The trial Judge found that the 


roof and the chhaja in question had 


- been constructed in 193! and on this find 


ing he decreed the suit. On appeal by the 


--Municipal Oommittee, the learned District 
‘Judge has come to a contrary conclusion 
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and holding that the roof and the chhaja 
“were constructed in the year 1933” he has 
dismissed the suit. 

This finding of the learned District 
Judge is vague and indefinite. Action 
under s.195 can be taken only if notice 
is delivered within six months of the date 
of completion of- the unauthorized structure. 
The notice in this case was issued on 
March 2, 1934, and must have been 
delivered to the plaintiff a few days later. 
The learned Judge should, therefore, have 
definitely found that the construction of the 
roof and the chhaja in question had been 
completed later than September 4 or 5, 
1933. Inthe absence of a clear finding 
to this effect it has become necessary for 
me to consider the evidence bearing on 
the point. The learned District Judge has 
rightly accepted as true the evidence of 
the witnesses produced by the plaintiff 
whom he has described as “indepen- 
dent and respectable and having no 
interest in making false depositions in 
favour of the plaintiff." On their testi- 
mony he has held that in 1931 the plaint- 
iff had purchased building materials 
including girders, cement, lime, paints 
and varnishes. He has also considered ag 
reliable the evidence of the masons pro» 
duced by the plaintiff, but he has 
apparently misunderstood what these masons 
had said. From their evidence the 
learned Judge has concluded that in 
1931 they were employed in ‘building the 
walls of the room ia question.” The masons, 
however, have definitely deposed that the 
walls were old and were not built or 
raised by them in 1931, One of them 
further stated thatin 1931 the old roof 
was changed and instead of wooden 
rafters, iron girders, which had then been 
newly purchased, were put up, and the 
chhaja also was re-built. ‘The other 
mason, P. W. No. 2, worked for a short 
time only and he states that in 1931 the 
“old rafters in the roof were exchanged 
into iron rails.” This evidence, therefore, 
does not warrant the conclusion that in 
1931 the masons were employed in 
“building the walls of the room with the 
materials purchased in that year". This 
matter is indeed put beyond doubt by the 
terms of Resolution (No.12) paseed by 
the Municipal Committee itself on March 


"2, 1934, when notice under s. 195 was 


ordered to issue to the plaintiff. In this 
Resolution it was stated distinctly that 
“all thetwalls of the room were old and 
that only the roof and the chhaja had 
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been recently huilt. It was, therefore, 
neither party's case that the walls of this 
room were built in 1921. This finding 
of the learned Judge is clearly based on a 
misapprehension of the evidence. 

Thelearned Judge has fufther relied 
upon the evidence of D. Ws. Nos. 1, 2 and 
3, who, he says, “are unadimous in stating 
that anew roofwas being put to the room 
in September 1933” and has held that he 
regarded theirstatement as absolutely cor- 
rect. The most important of these wit- 
nesses is D. W. No. 3, Lala Sham Lal, 
Naib Tehsildar. Buthe by no means 
supports the evidence of the other two 
witnesses on this point. He visited the 
spot on one occasion only in November 
1933 when he made a report. In this 
report he stated that the “roof had been 
built already.” He does not say eitber 
in the report or in his deposition in Court 
as to how long earlier the roof had been 
built—whether it was two months or two 
yearsor more. His evidence, therefore, 
is of no assistance in the matter. Defen- 
dant Witness No, 1 is a Building Jamadar 
and D. W. No. 2 a Building Inspector of the 
Municipal Committee. They no doubt 
have stated that in the latter part of 
September 1933 the roof and the chhaja were 
under construction. I am, however, not 
inclined to accept their evidence un- 
corroborated as itis by any other reliable 
evidence in preference to the plaintiffs’ 
evidence which the learned District Judge 
himself has held to be reliable. It appears 
most unlikely that the building materials 
including girders, cement, lime and even 
paints and varnishes should have been 
purchased in 1931 but not used till 1933 and 
during these years the room would have 
remained without a roof. 

I hold that the construction of the roof 
andthe chhaja in question had been com- 
pleted more than six months before the 
issue of the notice and the Committee could 
not require their demolition unders. 195, 
by a Kesolution passed on March 2, 1934. 
I accept the appeal, set sside the judg- 
ment and decree of the lower Appellate 
Court and restore that of the Court of first 
instance. Having regard to all the circum- 
stances, [leave the parties to bear their 
own costs throughout. 

D. Appeal accepied. 
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CALCUTTA HIGH COURT 
Letters Patent Appeal No. 3 of 1937 
February 23, 1938 
S. K. Grosz AND Nastu Att, JJ. 
SISSIR CHANDRA MAITRA AND oTaERs— 
APPELLANTS 
versus 
AJIT KISHORE MAITRA ANp oTHERB— 


RESPONDENTS 

Will—Construction—-Will granting life interest in 
property to widow of testator and after her death 
absolute ownership to his son — Entire interest of 
testator parcelled out between widow and son — 
eee of testator held vested in his son after testators’ 
death, 

Any devise or bequest in favour of a person in esse 
simply (i. e, without any intimation of a desire to 
suspend or postpone its operation) confers an im-~ 
mediately vested interest. If, however, words of 
futurity are introduced into the gift, the question arises 
whether the.expressions are inserted for the purpose 
of protracting the vesting or point merely to the 
deferred possession or enjoyment. As a generalrule 
where a testator creates a particular estate and then 
goesonto dispose of the ulterior interest expressly 
inan event which will determine the prior estate, the 
words and description of such event occurring in the 
latter devise will be construed as referring merely 
tothe period of the determination of possession or 
enjoyment under the prior gift and not as designed to 
postpone the vesting. 3 

4 testator by his will granted to his widow a life 
interest in his property and laid down that after her 
death hisson was to get absolate ownership of the 
property. The entire interest of the testatorwas 
parcelled out between the widow and the son from 
the time when the will was to come into operation, viz., 
the death of the testator : 

Held, that the estate left by the testator vested on 
his death in his son. The words “shall become 
absolutely entitled to ownership” in the will with 
reference to the son did not negative the vesting of 
the remainder on the death of the testator. They 
simply showed that the remainder already vested on 
the death of the testator would become entire and 
absolute interest after the determination of the prior 
life interest by the death of the widow. 

L. P. A. against the Judgment of Mr. 
Justice B. K. Mukherjea, J. dated April 30, 
1937. 

Messrs. H. D. Bose, R. Chaudhury and 
Ram Narayan Deb, for the Appellant, : 

Messrs. Atul Ch. Gupta, D. C. Ghose 
and Kasi Prosanna Chatterjee, for the Res- 
pondents. 


Nasim All, J.—This is an. appeal under 
Ol. 15, Letters Patent, against the judgment 
of my learned brother Mukherjea, J. It 
arises out of an execution proceeding. 
Mukta Sundari, the widow of one Jogesh 
Ohandra Mitra, and her co-sharers who are 
appellants before us in this appeal ob- 
tained a decree for the sum of Rs. 480 and 
odd annasin a rent suit on July 29, 1933. 
She executed this decree and made the co- 
decree-holders pro forma partieseto the exe- 
cution proceeding. She died during the 
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pendency of tke execution proceeding. 
Respondent No. l in this appeal thereupon 
presented an application for execution of the 
said decree on December 25, 1935, claiming 
to be the successor-in-interest of Mukta 
Sundari under the will of her husband 
Jogesh Chandra Mitra. 

The appellants objected to this applica- 
tion of respondent No. 1 on the ground 
that the latter had no right to maintain the 
application for execution as one of the 
appellants, namely Jitendra Ohandra 
Maitra was the only person entitled to the 
estate of Jogesh Chandra Mitra after Mukta 
Sundari’s death. This objection of the 
co-decree-holders was accepted by the trial 
Court but was overruled by the learned 
Subordinate Judge in appeal. The co- 
decree-holders, thereupon, appealed to this 
Court and my learned brother Mukherjea, J. 
dismissed the appeal and affirmed the 
order of the lower Appellate Court. Hence 
this Letters Patent Appeal by the co- 
decree-holders. The only point for deter- 
mination in this appeal is whether Hari 
Kishore, the son of the testator, who adopted 
respondent No. lashis son got a vested 
or contingent interest in the estate of the 
testator under the terms of the will made by 
him on the death of the testator. The 
material clauses in tue will are: 

“Qlause 2—Lf my wife Svimatt Mukta Sundari 
Devi should live inamity and good character at my 
family dwelling-house or at any holy place or with 
my son, thea on my demisemy said wife Srimati 
Mukta Sundari Devi will enjoy and possess the bene- 
fits of all the immovable and movable properties to 
be left by me being entitled to and in possession of 
the life interest therein: she shall not be able to 
transfer those properties inany way by gift, sale, etc, 
or encumber the same in any manner by mortgages, 
etc. If she does it, the same shall be ineffective, 
Finis,” 

“Clause 3—After the death of my wife my son 
Sreeman Hari Kishore Maitreya will be entitled to 
the ownership and possession in absolute interest of 
all the immovable and movable properties to be left 
by me. Nobody shall be entitled to object to or 
lay claim againstthis. If anybody does so, it shall 
be rejected, lf the said Hari Kishore Maitreya dies 
leaving son or daughter born of his blood, then on 
the death of my wife, if there be living a son of 
thesaid Hari Kishore Maitreya he, otherwise if there 
be a daughter living, she with their heirs, will obtain 
according to the above-mentioned conditions all the 
rah tae and movable properties to be left by me. 

inis. 

“Clause. 5—God forbid, if in the lifetime of 
either myself or my wife the said Sreeman Hari 
Kishore Maitreya dies unmariied, then on my demiss 
my wife shall enjoy and possess the life interest in 
the immovable aud movable pruperties to be lett by 
me, Therefore on the death of my wife whcever 
shall be my heir according to law, shall obtuin all 
those properties, Finis.” 

A will takes effect after the death of the 
testator. It, therefore, follows that ; 
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“Any devise or bequest in favour of a person in 

esse simply (i.e. without any intention of a desire to 

suspendor postpone its operation) confers an im- 


mediately vested interest: Jorman on Wills (Edn. 7) 
Vol. 2, p. 13380." = 

This rule of English Law has been embo- 
died in s. 104, Succession Act, which applies 
to Hindus also. But 

“if words of futurity are introduced into the gift, 
the question arises whether the expressions are 
inserted for the purpose of protracting the vesting or 
point merely to the deferred possession or enjoyment: 
Ibid.” í 

The words of futurity in the present 
case are to be found in part l of Ol. (3), 
They are “after the death of my wife." 

“It may be stated as a general rule that where a 
testator creates a paiticular estate and then goes 
on to dispose of the ulterior interest expressly in an 
event which will determine the prior estate, the 
words nnd description of such event occupying in 
the latter devise will be construed as referring merely 
to the period of the determination of possession or 
enjoyment under the prior gift and not as designed to 
postpone the vesting. Thus where a testator devises 
lands to A for life and after his decease to B in fee, 
the respective estate of A and B (between whom 
the entire fee simple is parceiled out) are both vested 
at the instant of the death of the testator, the only 
difference between the devises being the estate of the 
one is in possession while that of the other is in 
remainder: Ibid: page 1331.” 

‘his rule is applicable to the will of a 
Hindu in India: [see s. 119, Succession Act 
particularly, ILL. (iii) in the section.] The 
words “after the aeath of my wite” in 
part 1 of Ol. (3; therefore are to be con- 
strued as merely referring to the period 
of the determination of the life-interest 
of the widow created in her favour by 
Cl. (2) unless there are other terms 
in the will showing a contrary intention, 
viz. the postponement of the vesting till 
after the death of the widow. It was 
contended on behalf of the appellant that the 
words “shall become absolutely entitled to 
ownership” in the vesting clause, the gift 
over of the remainder to the son or daughter 
of Hari Kishore or to his natural nears on 
the happening of certain events mentioned 
iu part 1 of Cl. 3 and incl. 5, respectively, 
indicate that the testator aid not intend 
that the remainder would vest in Hari 
Kishore immediately on his death but 
only on the happening of an uncertan 
event. viz. Har Kishore being alive after 
the death of the widow. l am unable to 
accept this contention. The words “shall 
become absolutely entitled to ownersuip” 
must be read aiong withthe prior lite 
interest created by Cl. (2). Taney are of 
the sume import as the words “im fee 
simple’ in tue Illustration quoted above 
from Jorman on Wills. By operation of 
Cl. (2) and part lof Ol. (3) the entire in- 
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rest of the testator was parcelled out 
between the widow and the son from the 
time when the will was to come into 
operation, 112. the death of the testator, 
The words do not negative the vesting 
of the remainder on the death of the 
testator. They simply shew that the re- 
mainder already vested on the death of 
the testator would become entire and 
absolute interest after the determination 
of the prior life interest by the death of 
the widow. In other words, by these words 
what was only a remainder during the 
lifetime of the widow was made full and 
entire after the death of the widow. 

The conditions mentioned in the last 
part of Cl. 3 and in Ol. (5) on the fulfil- 
ment of which the gifts over mentioned 
therein as to come into operation are con- 
ditions -precedent to the vesting of the 
estate in the donees of gift over. They 
cannot be imported in the vesting clause 
relating tothe bequest in favour of Hari 
Kishore and treated as precedent conditions 
to the vesting of the estate in Hari Kishore 
for the simple reason that testator has not 
said so. The conditions attached to these 
gifts over must, therefore, be taken as 
conditions subsequent which would defeat 
the estate which would become vested in 
Hari Kishore on thedeath of the testator 
by operation of part lof cl. (3). I there- 
fore agree with the conclusion of my 
learned brother Mukherjea, J. that 
estate left by the testator vested in Hari 
Kishore on the death of the testator. The 
appeal acccrdingly fails and it is dismis- 
sed with costs, hearing-fee being assessed 
as two gold mohurs. | 

S. K. Ghose, J.—1 agree. 

Be Appeal dismissed. 
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RANGOON HIGH COURT 
Full Bench 
First Civil Appeal No. 148 of 1937 
May 9, 1938 
Ropgets, O. J., DUNKLRY AND Sparao, JJ. 
BANK or CHETTINAD, Lrp,— 
APPELLANTS 
veTsus 
MAUNG AYE AND OTHERS— 
RESPONDENTS 
. Transfer of Property Act (IV of 1882), s. 92 (as 
amended by Act XX of 1929 —Bection is not retros- 
pective—Subrogation—Hquitable doctrine of, existed 
in India and could be applicable to cases arising 
before April 1, 1930—Money lent to mortgagor to dis- 
charge mortgage—Mortgage discharged by mortgagor— 
Lender is subrogated to rights of mortgagee. 
The general principle is that very clear words 
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must be discoverable before retrospective . effect can = 
be given to a statute so as to take away a vested - 
right which accrued before the date of its com- 
mencement. 4 

[Case-law referred to ] : 

To arrive at the decision that the statute is to 
have a retrospective effect, it should be possible to ~ 
point to clear and unambiguous words; that be- - 
cause in s. 63 of the Transfer of Property Amending 
Act some sections are stated expressly not to be 
retrospective, it cannot be inferred the remain- ` 
der are so. Kanjee and Mooljee Brothers v. 
Shanmugam Pillai (16) and Lakshmi Amma v.. 
aana Narayana Menon (17), approved. {p. 768, 
col, 2. 

Section 92, Transfer of Property Act, as amended 
in 1929, is not retrospective in its effect by reason 
of the lack of such clear words contained in the 
Act as would be necessary tolead to & contrary .. 
decision. Bank of Chettinad, Ltd. v. Ma Ba Lo (1), 
approved, Hira Singh v. Jat Singh (14), dissented 
from. Dictum in Tota Ramv. Ram Lal (14), held 
obiter and dissented from. [p. 769, col. 2] . 

The equitable doctrine of subrogation existed in'- 
India and could be applied in cases arising before’ 
April 1, 1930, on which date the Amending Act of 
1929, came into operation. The ‘equitable doctrine 
is that the person enabling the mortgagor by lend- 
ing money, to discharge his obligations is subrogat- 
ed to the rights of the mortgagee who is paid off 
by such money but this isnot by assignment at 
all. He acquires notionally a position analogous in 
every way to that of the prior mortgagee without 
an assignment having been effected.. There is no 
privity of contract between him and the mortgagee 
and his rights arise by virtue of an equitable doctrine - 
extending as a matter of law to India before the 
Act. Bank of Chettinad, Ltd. v. Ma Ba Lo (l), over-- 
ruled, Gokaldass-Gopaldas v. Puranmal-Premsukh- 
das (19), Dinobandhu v. Jogmaya (20), Mahomed 
Ibrahim Hossain Khan v. Ambika Pershad Singh. 
(21), Mohesh Lal v. Mohunt Bawan Das (24) .and 
Malireddt Ayyareddi v. Gopalakrishnayya (25), . 
relied on. Ariff v. Jadunath Majumdar (18), 
Currimbhoy and Co. Ltd. v. L. A. Creet (27), Pir Buz * 
v. Mahomed Tahar (28) and Ma ‘Kyi v.Mg Thon 
(29), distinguished. [p.770,col. 1] “ra eg T 

F. O. A. against the decree of the 

Bassein, dated. 
July 9, 1937. ae 
Mr. P. K. Basu, for the Appellants. 
Mr. K. C. Sanyal, for Respondents Nos. 1 


to 3. 


Roberts, C. J.—This is an appeal 
against a decree granted by the learried 
Assistant District Judge of Bassein in ‘the - 
following circumstances; The first three 
respondents (the second and third of whom: 
were infants and sued by their brother, 
respondent No. 1, as their next friend) were 
the sons of one Maung Tun Gyaw, a Bur- 
mese Buddhist, who was possessed of a 
house and its site in Zegyaung Koad, Base ~ 
sein. Inthe year 1920 or 1921, the said. 
property was mortgaged by Maung Tun 
Gyaw and his wife, Ma Hla May, jointly, 
to the 8. R. M. M. R. M. Firm, In 1923 
Maung Tun Gyaw died, and on August 26, 
1926, Ma Hla May, his widow, and the ' 
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mother of the plaintifis (the first three 
respondents just mentioned), again morte 
gaged the property tothe firm for Rs 700, 
which was made up ofa cash advance of 
Rs..300 and the sum of Rs. 400 being the 
balance of the debt due on the earlier 
mortgage, which was thereby redeemed. 
Some time after 1926 Ma Hla May re- 
married, and thereupon her children be- 
came entitled to a half share in their 
father’s property subject to whatever in- 
cumbrances subsisted upon it. In 1923 Ma 
Hla May borrowed from the Bank of 
Ohettinad a sum of Rs. 710 and redeemed 
the mortgage effected by her in favour of 
the S. R. M. M. R. M. Firm in 1926. The 
question which arose was whether the 
Bank of Chettinad was subrogated to the 
tights of the first mortgagee. In order to 
answer the question, it is necessary first 
to see whether s. 92, Transfer of Property 
Act, 1882, as amended by the Amending 
Act XX of 1929, is retrcspective in its effect, 
and secondly, whether it was rightly held 
by a Bench of this Court in Bank o 
Chettinad, Ltd.v.Ma Ba Lo (1), that the 
, equitable doctrine of subrogation could not 
be applied in India in cases arising before 
April 1, 1930, on which date the Amend- 
ing Act of 1929 came into operation. Ac- 
cordingly, these questions fall to be decid- 
ed by a Full Bench, The learned Assistant 
District Judge, as he was bound to do, 
answered the first question in the negative 
and held that s. 92 was not retrospective; 
and as he was also bound to do, he followed 
the decision in Bank of Chettinad, Ltd. v. 
Ma Ba Lo (1), held that the doctrine of sub- 
rogation ‘could not be applied in India, and 
granted a decree declaring that a half- 
share of the property in dispute, which 
belonged to the plaintiffs, was not liable to 
be soid in execution of the mortgage decree 
which the bank had obtained against Ma 
Hla May. 

As regards the first question, 5.63 of the 
Amending Act enacts that nothing in a 
group of sections shall be deemed to affect 
anything done before the Act came into 
force, cr any right, or any remedy in res- 
pect of such right, acquired or accrued be- 
fore that date; and that any such remedy 
may be enforced as th.ugh the Act had not 
been passed. These are the material words, 
and they plainly show that the twenty-two 
named sections are not retrospective in 
character. It was argued before us cn behalf 
of the appellants that, by implication, all 


(1) 14 R 4945463 Ind. Oas. 645; A I R 1936 Rang. 
192; 9 R Rang. 39. : : 
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the other sections of the Act were to be 
regarded as retrospective: but the conclud:- 
ing words of subs. (d) of s. 63 appear 
to me to have every remedy in respect of 
@ vested right. In deciding whether s. 92 
of the Act is fo have retrospective effect or 
not, regard must be had to the principle 
laid down for thé construction of statutes 
where a right of action is being dealt with 
and an Act has been passed which does not 
expressly deal with it. It is only recently _ 
that in Arunachallam Chettyar v, Valliappa 
Chettyar (2}, 1 had occasion to refer to the 
case in Wright v. Hale (3), in which Baron 
Wilde said : 


“Where you are dealing with a right of action 
and an Act of Parliament passes, unless something 
express is contained in that Act, the right of action 
is not taken away;” 
and again to the case in In re Joseph Suche 
& Co., Lid. (4), at p. 50* where Jessel, M. R. 
said: 

“Ib is a general rule that when. the Legislature 
alters the rights of parties by taking away or con- 
ferring any right of action, its enactments, unless 
in express terms they apply to pending actions, do 
not affect them,” 


In Thompson v. Lack (5), p. 550f Baron 
Wilde said : 

“The general principle that a statute is not to be 
construed so as to have a retrospective operation 
is a just one; for, persons ought not to have their 
rights affected by laws passed subsequently.” 

In Doolabaass Pettamberdass v. Ramlall 
Thackoorseydass (6), it was held that the 
Act of the Indian Legislature No. 21 of. 
1848, which enacts < 

“that all agreements, whether made in speaking, 
writing or otherwise, by way of gaming or wager- 
ing, shall te null and void, and no suit shall be 
allowed in any Court of Law or equity ‘for recovering 
any sum of money or valuable thing alleged to be won 
on any wager, or entrusted to any person to abide 
the event of any game, or on which any wager is 
made,” : 


contained no words sufficient to show the 
intention of the Legislature to affect existe 
ing rights. The judgment of the Court was 
delivered by Baron Parke and was in agree- 
ment with the judgment of the majcrity of 
the Court of Exchequer on the construction 
of the corresponding Act of Parliament of 
the United Kingdom in Moon v. Durden 
(7). In Midland Railway Co, v, Annie 


(2) 1938) Rang. 176; 175 Ind. Oas. 275; AIR 
1934 Rang. 130; 10 R Rang. 474. 

(3) U86l) 30L J Ex 40; 6 Jur. (ng) 1212; 3L T 
444, 6 H & N 227; 9 W R 157; 123 R R 447, 

(4) (1875) 1 Ch. D 48. 

(5) (1445) 30 B 540; 16 L J O P 75; 71 R R 428. 

(6) d MIA 109; l Sar. 403, 

(7, (1848) 2 Ex. 22; 12 Jur. 138; 76 R R479, 

*Page of (187.) 1 Ch, D.—[d.] 

{Page of (1846) 3 O. B—[Ka.] 
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Pye (8) at p. 191*, Erle, C. J. said: 

“Those whose duty it is to administer the law very 
properly guard against giving toan Act of Parlia- 
ment a retrospective operation, unless the intention 
of the Legislature that it should be so construed is 
expressed in clear, plain and unambiguous language; 
because it manifestly shocks one's Sense of justice 
that an act legal at the time of doing it should be 
made unlawful by some new enactment.” 

Again, in The Queen v. Lucas (9), Cock- 
burn, O. J. said: 

“It isa general rule that where a statute is 
passed altering the law, unless the language is 
expressly to the contrary, it is to be taken as in- 
tended to apply to a state of facts coming into exis- 
ténce after the Act.” 

In Gardner v. Lucas (10), there was an 
agreement for a lease which had been 
entered into but not in proper form in the 
year 1873; the Conveyancing (Scotland) 
Act, 1874, by ss. 38 and 39, dispensed with 
several requirements as to form, but it was 
held not to be retrospective and to have no 
power to remedy, the defects of a deed exe- 
cuted before the date of its operation and 
void in Scotland by virtue of the Statute of 
1696. The casein Gardner v. Lucas (10), 
is instructive since the Act laid down that 
nothing. contained therein was to affect 
pending proceedings. Moreover, there was 
one clause which said that it should not 
have any effect upon any matter anterior to 
the passing of tne Act. With respect to this 
matter, Lord Hatherley said : 

~“T can only say, in the language of conveyanc- 
ing, it was ea majore cautela that that should be 
. put in.” : 

See also Young v. Adams (11). There are, 
of course, cases in which a statute is reiros- 
pective in its nature, for example, an act 
of indemnity: see Phillips v. Eyre (12). But 
the general principle to be deduced is that 
very clear words must be discoverable be- 
fore retrospective effect can be given to 
a statute so as to take away a vested right 
which acerued before the date of its com- 
mencement, When the Indian authorities 
fall to be examined, it is clear from the 
case in Ko Po Kun v. C. A. M. A. L. 
Firm (13), (thougn it dealt with s. 101, 
Transfer of Property Act) and the 
cases therein cited that the law is the 
same and, indeed, the Court in Bank of 
Chettinad, Ltd. v. Ma Ba Lo (1) has so held. 

(8) (dtl) 10 OB (Ns) 179; 30 LJ O P 814; 4 L 
T 5410; 9 W R 658. . 3 
(9) (1878, 3 A C 582. 
doy (1878) 3 AC 52, 

Gil) (1898) A O 469; 67 LJ PO 75;78 L T 506; 
TL R373 


14 i 
(12) (1876) 6 Q Bl; 40 L JQ B28; 10B&8S 
1004; 24 L T 869. 
(13) 10 R 465; 140 Ind, Cas, 156; A I R 1932 Rang. 
197; Ind. Kul, (1982) Rang, 219. 
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I have, however, thought it desirable to 
examine the authorities at considerable 
length in view of the decision of a Full 
Bench of five Judges in Hira Singh v. Jai 
Singh (14). In this case it was expressly held 
that e. 92, Transfer of Property Act, had 
retrospective effect and was applicable even 
though the transactions in question came 
into existence prior to that date. The 
learned Chief Justice said : 

“No doubt the ordinary rule of interpretation of 
a statute is that it shculd not be considered to 
have a retrospective effect so far ae substantive 
rights are concerned, unless it expressly says so.” 

And later on in the same page ne adda: 

“We must give effect to the language of the Act- 
as it stands and hold that the sections of the 
Transfer of Property Act not dealt with in the 
sseiona enumerated in s, 63 have a retrospective 
effect.” 

The conclusion at which he arrived was 
reached by a reference to the “obvious in- 
tention” of the Legislature, and the fact 
that there was an express reference to cer- 
tain specified sections which were not-to be 
retrospective and an express reference to 
all the other provisions of the Act which 
were not to be retrospective in a certain 
contingency. The learned Ohief Justice says: 

“It seems to follow that barring that contingency 
the other provisions of the Act were’ intended to 
have a retrospective effect,” < 

I find myself. reluctantly unable to reach 
this conclusion. It seems to me that to 
arrive at the decision that the statute is to 
have a retrospective effect, it should be 
possible to point to clear and unambiguous 
words, I cannot infer that because some 
sections were stated expressly not to be 
retrospective the remainder are so. è 

Ins. 63 a number of sections were set 
out which it was apparently thought might 
alfect a right acquired or accrued before 
April |, 1930, and in sub-s. (d) the con- 
cluding words enacted that any such remedy 
mignt be.enforced as if that Act had not 
been passed. These words “any such i 
remedy” seem to me to refer directly to | 
“any remedy in respect of such right” 
mentioned in sub-s. (d), and such right is 
“any right acquired or accrued before 
April 1, 1930”: [sub-s. (c)|. In my opinion, 
therefore sub-s. (d) saves every remedy in 
respect, of a right already vested. I donot . 
find the section easy to construe, but it 
appears to me that the reference to the 
twenty-two sections enumerated, in effect 
concludes at the word “liability” in s. 63 (d) 
‘after wuich ali pending proceedings and all 


(14) 1 LR (1937) All. 880; 171 Ind, Oas. 153; A I; 
R1937 All 508; (1937) A L J 659 & 810; 10 R A 
228; 1937 A L R 800 (F B). 
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remedies wheré there ıs a vested right 
already accrued are saved. 

Some further cases on this point have 
been cited to us. Thus in Tota Ram v. 
Ram Lal (15) a Full Benen of Allahabad 
also held that s. 92, Transfer of Property 
Act, had a retrospective effect and I have 
examined carefully the judgment of the 
Full Bench. It is stated therein that there 
is no remedy or proceeding as is referred 
to in Act (XX of 1929) which is being 
affected by the new provisions of s. $2. 
It would therefore appear to have been 
unnecessary to decide whether s. 92 hada 
retrospective effect or not. An opinion 
contrary to that held in Tota kam v. Ram 
Lal (15) was expressed by a Bench of the 
Madras Oourt in Kanjee and Mooljee 
Brothers v. Shanmugam Pillai (16) and in 
Lakshmi Amma v. Sankara Narayana 
Menon (17) at p. 365* Vardachariar, J. 
critized the Allahabad authority in terms 
to which I would lend my respectful con- 
currence. In the earlier case it was held that 
8. 53-A, Transfer of Property Act, was not 
retrospective though this was a section not 
dealt with by s. 63 (d) of the Amending Act. 
The quesiion of retrospectivity with regard 
tos. 93-A, however, must be deemed to me 
somewhat different from that which is 
involved by other sections, because it set 
up the doctrine. of part performance in 
India for the first time and was, no doubt, 
framed under the impression that a number 
of rulings laid down by various Courts in 
India, which held that this doctrine existed 
was good in law. The new section was 
doubtless framed to restrict its operation. 
The case in Arif v. Jadunath Majumaar 
(18) swept away the presupposed applicabi- 
lity of the equitable doctrine of part per- 
formance to India, save of course that 
8. 53-A, Transfer of Property Act, was left. 
It would not be retrospective, but is avail- 
“able as a defence in Tespect of a contract 
entered. into before the date of the enact- 
ment. since the new enactment gave a right 


(7) 5» M 359; 160 Ind. Cas. 137; AIR 1936 Mad. 
174. 70M LJ 1; 8 RM 607 (2); (1938) M W N 30; 
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available to a defendant to protect his 
position. mt 

The question might also arise in con- 
nection with s. 53 A as to whether it deals 
with aright of action or with a matter of 
procedure only. For my own part, I am 
content to reach the conclusion that s. 92 
is not retrospective in its effect by reason 
of the lack of such clear words contained 
in the Act as would be necessary to guide 
me to a contrary decision. Having reached 
the conclusion that s. 92 is not retrospec- 
tive, we have next to enquire whether the 
equitable doctrine of subrogation could be 
applied in India in cases arising before 
April 1, 1930. And I would first observe that 
our attention has been drawn to a number 
of authcrities which were apparently not 
cited before the Court in Bank of Chettinad, 
Lid. v. Ma Ba Lo (1). First of all, in 
Gokaldass Gopaldas v. Puranmal Premsukh- 
das (19) it was held that where the pur- 
chaser of an equity of redemption in re- 
ference to immovable property paid off 
the first mortgage thereon with notice of 
the second mortgage, he must be assumed, 
according to the rule of justice, equity and 
good conscience there applicable, to have 
intended to keep the tirst mortgage alive, 
and that therefore he was entitled to stand 
in the place of the first mortgage: Sir 
Richard Couch asked: “What was the in- 
tention of the party paying off the charge ?" 
and stated that if there were no express 
evidence of it, the ordinary rule was that a 
man having aright to act in either of two 
ways shall be assumed to have acted aC 
cording to his interest. Then, in Dino- 
bandhu v. Jogmaya (20) the Privy Council 
followed their previous decision and adopt- 
ed as accurate the summing up of ‘he ques- 
tion as stated by the Subordinate Judge 
in the following words: 

“When the owner of an estate pays charges on 
the estate which he is not personally liable to pay, 
the question whether those charges are to be con- 
sidered as extinguished oras kept alive for his 
benefit is simply a question of intention. The 
intention may be found in the circumstances 
attending the transaction, or may be presumed 
from a consideration of the fact whether it is or ia 
not for his benefit that the charge should be kept 

ot," h 
an in Mahomed Ibrahim Hossain Khan 
v, Ambika Pershad Singh (21) the two pre» 
ceding cases were followed. I am persuad- 
ed that some difficulty has arisen in this 


10 C 1035; 11 I A 126; 4 Sar. 543(P O). 

oO 2) O 14 29 TA 9; 6 O WN 209 (PO, 

(21) 39 I A 68; 14 Ind. Cas, 496; 39 O 527; 16 O 
WN 605; 150 LJ 411; 11 M L T 265; (1912) M 
WN 367;9 A L J332; 14 Bom. LR 280; 22M LT 
408 PO) 
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matter through regarding it from the point 
of view of the mortgagee and in the light of 
an assignment. When a mortgagee desires 
to transfer his rights he must, cf course, 
use a registered instrument in order to do 
so, But we are dealing with cases in which 
he is being paid off by the mortgagor and is 
not himself assigning his rights at all. 
His rights are brought to an end when he 
js paid off, and there is no assignment. 
The equitable doctrine is that the person 
enabling the mortgagor to discharge his 
obligations is subrogated to the rights of 
the mortgagee but this is not by assign- 
ment at all. He acquires notionally a 
position analogous in every way to that 
of the prior mortgagee without an assignment 
having been effected. There is noprivity 
of contract between bm and the mortgagee 
and his rights arise by virtue of an equit- 
able doctrine extending as a matter of law 
to India before the Act. Turning to Bank 
of Chettinad, Ltd. v. Ma Ba Lo (1) I observe 
that Sen, J., remarked: 

“Now as an interest in immovable property of 
the value of Rs. 100 and upwards can only be 
transferred by a registered instrument, it is impos- 
sible to apply this doctrine consistently with and 
not in violation of the provisions of the Indian 
statute,” 
and he cited the case in Ariff v. Jadunath 
Majumdar (18) to which I have previously 
referred. But this decision is one which 
deals with the equitable doctrine of part 
performance and has no express reference 
to subrogation, whilst it is clear from the 
decisions of the Privy Council, which were 
not cited to the Court, that the equitable 
doctrine of subrogation was already in 
existence and applicable to India before 
the passing of the Act, in the case of part 
performance the Courts in India believed 
that the dcetrine of part performance exist- 
ed, but Ariff v. Jadunath Majumdar (18) 
shows that they were wrong. 

Mr. Sanyal, in the course of his able 
argument, endeavonred toimpress upon us 
the view that the exitence of the equit- 
able doctrine of subrogation pricr to 1930 
would be in conflict with s. 74 of the old 
Act. This is a section whereby puisne 
mortgagees could be subrogated to the 
tights of prior mortgagees on tender of the 
amount due io them. But under the old 
s. 91 they were not the only persons who 
might redeem or institute a suit for 
redemption of the mortgaged property. 
Moreover, it is quite true that a transfer 
can only be effected by a registered instru- 
ment as pointed out by Sen, J., in Bank 
of Chettinad, Ltd. v. Ma Ba Lo (1). But, 
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with great respect to the learned Judge, 
I cannot agree (as stated by him at 
p. 501* of the report) that the basis of the 
doctrine of equitable subrogation is a 
fictional agreement by the guast-lender 
with the debtor or creditor that he should 
receive’ and hold an assigument of the debt 
and security. The present case is clearly 
one which is governed by Gokaldass Gopal- 
dasv. Puranmal Premsukhdas (19) and I 
must hold that the Bank is subrogated 
to therightsof the original mortgagee. 
Accordingly, in my opinion, the case in 
Bank of Chettinad, Ltd. v. Ma Ba Lo (1) 
though it was rightly decided so far as it 
held thats. 92, Transfer of Property Act 
(Act XX of 1929) is not retrospective in 
effect, proceeded to a wrong conclusion in 
relation to the equitable doctrine of sub- 
rogation, which existed in India before 


the provisions of the statute to which refer- - 


ence has been made. Accordingly, this 
appeal must be allowed, and the suis of the 
plaintifs-respondents must be dismissed 
with costs in both Court’s, Advozate’s fee 
in this Court 20 gold mohurs. 

Dunkley, J.—Two contentions have been 
raised on behalf of the appellant Bank in 
this appeal, namely: (1) That s. 92, Trans- 
fer of Property Act, as added by s. 47 of 
Act XX of 1929, is not retrospective 
in its effect; (2) That, on the facts which 
have been set out in the judgment of my 
Lord the Chief Justice, and which are not 
now in dispute, the appellant Bank is 
entitled to be subrogated to the rights of the 
first mortgagee of the property in suit. I 
am clearly of opinion that the provisions 
of s. 92, Transfer of Property Act, as 
amended by Act XX of 1929, do not have 
retrospective effect, and that the decision 
in Bank of Chettinad, Ltd. v. Ma Ba Lo 
(1) is correct on this point, The Allahabad 
High Court alone has held that.s. 92 is 


retrospective in its operation. Totu Ramv.: 


Ram Lal (15) is not a decision that s. 92 
is retrospective, forthe provisions of the 
amended section were applied to a trans- 
action prior to April 1, 1930, as “a safe 
guideto follow as laying down correctly 


the rule of justice, equity and good cone: 
science for cases arising before the passing® 


of Act XX gf 1929". The opinion expressed. , 
by the Full Beach that 8. 92 has retrospec- . 


tive effect was, therefore, merely obiter. 


The argument on which this opinion was 


based was that no remedy or proceeding... 


was affected by the new provisions of s. 92, 
and Varadachariar, J 
*Page of i4 R [Ad] 


., exposed the fallacy’ 
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of this argument in his judgment in 
Lakshmi Amma v. Sankara Narayana 
Menon (17) at p. 365#. The question was 
considered again by a Full Bench of five 
Judges of the Allahabad High Court in 
Hira Singh v. Jai Singh (14) and their 
conclusion was that s, 92 is retrospective. 
The judgment of the Full Bench was 
delivered by Sulaiman, O. J., and it is only 
after the fullest consideration and with the 
greatest diffidence that I feel compelled to 
differ from his conclusion. The learned 
Chief Justice stated the rule of interpreta- 
tion (at p. 899T) as follows: 

“No doubt the ordinary rule of interpretation of 
a statute is that it should not be considered to 


have a retrospective effect so far as substantive rights 
are concerned unless it expressly says so” 

He then said, referring to 8. 63 of Act 
XX of 1929: 

“There is an express reference to certain specified 
sections (of which s. 92 which is equivalent tos. 47 
of Act XX of 1929, is not one which are not tobe 
retrospective and there is an express reference to 
all the other provisions of the Act which are not tobe 
retrospective in a certain contingency. It seems 
to follow that barring that contigency the other 
provisions of the Act were intended to have a 


retrospective effect.” 

Consequently, although the learned 
Chief Justice correctly stated the rule that 
the provisions of a statute are not to be 
considered to have retrospective effect 
unless there is express provision in the 
statute to the contrary, he nevertheless 
based his conclusion upon an inference 
drawn from other provisions. It does not 
follow that, because an Act says that cer- 
tain provisions are not to have a retrospec- 
tive effect, or that all the provisions are 
not to have a retrospective effect in certain 
circumstances, the converse is true and the 
provisions not specifically mentioned are 
to havea retrospective effect except in 
those circumstances. This has been held 
.by the House of Lords in Gardner v. Lucas 
' (10) in which case the saving provisions 
of the statute in question were closely 
similar to the provisions of s. 63 of Act XX 
of 1929. Certain sections of the statute 
were specifically made retrospective and 
certain others were specifically made pros- 
pective only, and there was a provision 
that pending proceedings should not be 
affected by any provision of the statute. 
‘Their Lordships repelled the argument 
that in consequence of these provisions 
the inference arose that the remaining sec- 
tions of the statute were intended to have a 
retrospective effect. The decision of their 
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Lordships may be summarized, in the words 
of Lord O'Hagan, that unless there is some 
declared intention of the Legislature— 
clear and unequivocal - or unless there are 
some circumstances rendering it inevitable 
that the other view should be taken, it 
ought to be presumed that an Act is pros- 
pective and is not retrospective, in so far as 
it affects vested rights. 

Lam, however, prepared to rest my deci- 
sion on the plain words ef s. 63 of Act XX 
of 1929. With the greatest respect, I think 
that the learned Chief Justice in Hira 
Singh v. Jai Singh (14) failed to give 
proper effect to the words “any such 
remedy” occurring in the last sentence of 
the section. The sentence stands by itself, 
and, when the reference to proceedings is 
omitted, reads as followa ; 

“Any such remedy as is herein referred to may 


be enforced, instituted or continued, as the case may 
be, as if this Act had not been passed.” 


To discover what is meant by “such 
remedy as is herein referred to" we must 
refer back to the last use of the word 
“remedy” in s. 63, and that occurs at the 
beginning ofcl. (d) of the section, which 
reads “any remedy or proceeding in respect 
of such right, tit.e, obligation or liability”, 
and “such right, title, obligation or Jiabili- 
ty” plainly refers back to cl. (e) which 
reads “any right, title, obligation or liability 
already acquired, accrued or incurred 
before such date” (i.e. April 1, 1930). 
Hence, in my- opinion, when the last sen- 
tence of s. 63is set out in full, it reads as 
follows : 

“Any remedy in respect of any right, title, obli- 
gation or liability already acquired, accrued or 
incurred before April 1, 1930, may be enforced, 
instituted or continued, as the cass may be, as if 
this Act had not been passed.” 


There is no justification whatever for 
holding that in this sentence the expression 
“such remedy” means and includes only a: 
remedy ina pending proceeding. Oonse- 
quently, the conclusion would appear to be. 
that s. 63 specifically provides that no. 
provision of Act XX of 1929 shall affect 
vested rights which were acquired or 
accrued before April 1, 1930. If that is not 
the correct interpretation of the last sen- 
tence of s. 63, then the meaning of the sen-. 
tence is extremely obscure and very ambi- 
guous, and, therefore, there is no “declared 
inteation of the Legislature—clear and un- 
equivocal"—that thess provisions of the Act. 
are to have retrospective effect. For this 
yeason, following the decision in Gardner v. 
Lucas (10) it must be held that the provisions 
of s. 92 are not retrospective. Some argu; 
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ment has turned upon cases in which it has 
been held that s. 53-A, which was also added 
by Act XX of 1929, is retrospective in its 
operation, in the sense that it applies to 
conti acts entered into before April 1, 1930, 
but .hese decisions turned upon’ the provi- 
sions cf the section itself, and they are not 
really decisions that the séction is retros- 
pective, for the date to be looked at is not 
the date of the contract of sale under which 
the defendant entered into possession but 
the dateon which the defence of possession 
under the contract is set up; the questions 
of the date of the contract and the length of 
time the defendant has been in possession 
are immaterial. 

Turning nowto the second point, when 
Ma Hla May obtained the return of the 
title deeds of the suit property frcm the 
S. R. M. M. R. M. firm, she executed a pro- 
missory note in favour of the appellant 
Bank forthe sumof Rs. 70 and deposited 
the title deeds with the Bank with the in- 
tention of creating a security over the 
property. She, in fact, mortgaged the pro- 
perty to the Bank by deposit of title deeds. 
It is common ground that the intention of 
the parties (7. e., Ma Hla May and the Bank) 
was by this procedure to trausfer the mort- 
gage from the 8. R. M. M.R, M. firm to the 
appellant Bank. The Bank in 1935 obtain- 
ed a morgage decree over the whole 
property. Then the first three respondents 
brought the suit out of which this appeal 
arises for a declaration that the Bank’s 
mortgage decree is not binding on their 
interest in the property, and their suit has 
been decreed. The contention of the appel- 
lant Bank is that by providing the money 
by which the mortgage of the S. R. M. M. 
k.M.-firm was discharged, they “stepped 
into the shoes” of‘that firm and became 
subrogated to all the rights of that firm 
under its mortgage, and that, as the mort- 
gage of the 8. R, M. M. R.M trm was valid 
over the whole property, so also must their 
mortgage of 1929 be valid over the whole 
property. In my opinion, this contention 
is sound. Ina case the facts of which 
were exactly similar to those of the pre- 
sent case and to which the appellant 
Bank was a party, Bank of Chettinaa, Ltd. 
Ma Ba Lo(l) a Bench ot this Court held 
that even prior tothe amendment of the 
Act in 1930, apart from the provisious of the 
Transfer of Property Act, the doctrine of 
subrogation could not be applied in India. 
The rato decidendi of this decision is con- 
tained in the following passage from the 
judgment ofSen, J: 
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“It is to be observed that the basisof the doctrine 
of equitable subrogation is a fictitional agreement 
by the quasi-lender with the debtor or creditor that 
he shuuld receive and hold an assignment of the 
debt and security.” 

Starting trom this standpoint of a fictional 
transfer, the learnea Judges, following the 
decisions of the Judical (Jommittee in 
Ariff v. Jadunath Majumdar (18), and 
certain other recent cases, held that as by 
Indian statutory law an interest in immov- 
able property of the value of Rs. 100 and 
upwards can only be transferred by a 
registered instrument it was possible to apply 
the doctrine of subrogation consistently 
with and not in violation of the provisions 
of the Transfer of Property Act and the 
‘Registration Act. With the greatest res- 
pect, the whole argument proceeds upon 
this notion of a fictional traasfer, the 
authorities quoted for which are dicta of 
Fry, L. J. in Wenlock Baroness v. River 
Dee Co. (22), and Vaughan Williams, L. J. 
in In re Wrexham, Mold and Connah's 
Quay Ry Co. (23), to the effect that a 
subrogee is to be looked upon as the 
transieree of tne securities. Subrogation 
means merely the substitution of one party 
for anotner as creditor, and these dicta 
do not mean that the subrogee is in reality 
a transferee of the security, but merely that 
he has the same rights and is piaced in 
the same position as if he had taken a 
transter of the security from tne original 
mortgagee. Clearly, a third parity advanc- 
ing money to pay off the mortgage debt 
cannot be regaraed as a transferee of 
the mortgage, because there 1s no privity 
of contract between him and the original 
mortgagee. The notion of a transier is 
at most a mere legal fiction, imagined for 
the sole purpose of defixing the rights 
acquired by the lender, and such a ficuional 
transfer cannot be subject to the same 
incidents and formalities as a real jransfer; 
otnerwise 1t would not be a ocliun. Learn” 
ed Counsel tur the tist three respondents, 
realizing that he coula not support the argu- 
ment in Bonk of Chetunad, Lia, v. Ma Ba 
Lo (1), was compelled to assert boldly that 
under Indian (and Burma) statutory law 
a person cannot acquire any rigut of the 
value of Ks, 100 and upwards in immov- 
able property except by a 1egistered instru 
ment but this contention 1s reiuted by 
wue Manner in wuch his clients obtained 
their interest in this property, namely by 
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inheritance followed by the remarriage of 
their mother. 


Now the only provision regarding subroga- 
tion in the Transfer of Property Act prior to 
1930 was contained in s. 74, and this section 
dealt only with the right of subrogation 
acquired by a second or subsequent mort- 
gagee who discharges a prior mortgage by 
direct payment to that mortgagee. The 


question whether a person, who lends to a 


mortgagor money with which the mortgagor 
discharges an incumbrance, is subrogated 
to the rights of the mortgagee whose 
mortgage is thereby discharged, was not 
dealt with in the Act, and was, therefore, left 
to be dealt with by the Oourts as a matter 
of “justice, equity and good conscience.” 
Tt has been so dealt with by their Lordships 
of the Privy Council in at least four cases, 
which were apparently not brought to the 
notice of the Bench. They are Mohesh 
Lal v. Mohunt Bawan Das (24), Gokaldass 
Gopal Das v. Puranmal Premsukhdas (193, 
Dinobandhu v. Jogmaya (20) and Maho- 
med Ibrahim Hossain Khan v. Ambika 
Pershad Singh (21). The last two of these 
cases dealt with transactions which took place 
after the Transfer of Property Act came 
into force. The effect of these decisions is 
stated in a passage in Gokaldass Gopaldas 
v. Puranmal Premsukhdas (19), at page 133*: 

“The obvious question to aek in the interests of 
justice, equity and good conscience is, what was 
the intention of the party paying off the charge ? 
He had a right to extinguish it and a right to 
keep it alive What was his intention? If there 
is no express evidence of it, what intention should 
be ascribed to.him? The ordinary rule is that a 
man having a right to act in either of twò ways, 


shall be assumed to have acted according to his 
interest.” 


This passage was quoted with approval 
in Mahomed Ibrahim Hossain Khan v. 
Ambika Pershad Singh (21) at p. 81f. These 
rulings ‘have been followed in numerous 
‘eases of the Indian High Courts they have 
been affirmed in Malireddi Ayuyareddi v. 
Gopalakrishnayya (25), at p. 144} and they 
are binding on us. The decision in Bank of 
Chettinad, Ltd. v. Ma Ba Lo (1) has been 
dissented from in Paramatha Nath Roy va 
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Janki Prasad Roy (26) atp, 479*. The 
cases cited bv the Benchin Bank of Chet- 
tinad, Lid. v. Ma Ba Lo (|), namely Ariff v. 
Jadunath Majumdar (18), Currimbhoy 
and Co, Ltt. v. L. A. Creet (27), Pir Bux 
v. Mahomed Tahar (28) and Ma Kyi v. 
Mg Thon (29, are with the greatest respect 
entirely beside the point. So far as this 
point is concerned, Bank of Chettinad, Ltd. 
v. Ma Ba Lo (1) must be held to have been 
wrongly decided and must be overruled. 
In the present case if was clearly the in- 
tention of the appellant Bank to keep alive 
for its benefit the mortgage in favour of 
the S. R. M. M. R. M. firm. 

Consequently the appellant Bank became 
subrogated to the rights of the S. R. M. 
M. R. M. firm, ənd by its mortgage of 
1929 obtained a valid mortgage over the 
whole property. I, therefore, agree that this 
appeal must be allowed and the suit of 
the plaintiffs-respondent dismissed with 
costs. 

Spargo, J.—The facts found by the 
learned Assistant District Judge were that 
a house and its site were mortgaged by Ma 
Hla May to the S.R. M. M. R. M. firm on 
August 26, 1926, by deposit of title deeds 
for the sum of Rs. 700, Ma Hla May at 
that lime being a widow with three child- 
yen. Some time towards the end of the 
year 1926 Ma Hla May re-married. On 
November 20, 1929, Ma Hla May borrowed 
Rs. 700 from the Bank of Ohettinad, Limited, 
with which sun she redeemed the mortgage 
which she had made, in favour of the 
S. R. M. M. R. M. firm and made a fresh 
mortgage by deposit of title deeds in favour 
of the Bank of Ohettinad. On April 1, 
1930, Act XX of 1929 came into force and 
contained in that Act wass. 47. It is said 
that in this new section the firat mention in 
the Transfer of Property Act of the subject 
of subrogation was made. When Ma Hla 
May re-married, it is common ground that 
her three children by the former marriage 
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became entitled to a share in the property 
of the marriage, of which the house and 
its site now in question formed a part. 
Their claim is that the mortgege entered 
into by Ma Hla May in 1926 was paid off 
or extinguished and that the ‘mortgage in 
favour of the Bank of Chettinad, since it 
was executed in 1929 by Ma Hla May 
alone, must be taken as affecting her share 
alone. The case for the Bank of Chettinad 
is that since the mortgage of 1996 
was paid off with money borrowed from 
the Bank of Chettinad in the year 1929, the 
Bank of Chettinad is entitled to use the 
mortgage made in favour of the S. R.M. 
M. R. M. firm in 1926 as a shield against the 
plaintiffs’ claim, or as it is sometimes ex- 
pressed, the Bank claims to be subrogated 
to the S. R. M. M. R. M. firm's rights under 
their mortgage. 

Mr. Sanyal for the plaintiffs in this case 
ċontends that the new s. 92 added by s. 47 
of Act XX of 1929 to tbe Transfer of Pro- 
perty Act by cl. (3) requires that before 
the Bank of Chettinad could be subrogated 
to the rights of the 5. R. M. M. R. M. firm 
under tbeir mortgage of 1926a registered 
instrument be executed by the -mortgagor 
agreeing that the Bank shall be so sub- 
rogated. Although the transaction in ques- 
tion took place in 1929 and the Act adding 
s. 92, Transfer of Property Act only came 
into force on Aprill, 1930, Le contends 
that s. 92 is-retrospective. He also argued 
that even though s. 92 be held not to have 
retrospective effect, still the old s. 74, 
Transfer of Property Act dealt with the 
subject of subrogation and, therefore, there 
could not be equitable subrogation before 
April 1, 1930, for that would be to allow 
an equitable relief in a matter governed by 
statute. 

One argument in favour of regarding 
s. 92as having retrospective effect is that 
in s. 63, Transfer of Property Amendment 
Act, a certain number of sections are men- 
tioned and it is said that nothing in any 
of those sections shall be deemed in any 
way to affect (inter alia) any right, tltle, 
obligation, or liability already acquired, 
accrued, or incurred before April 1, 1930. 
Among those sections mentioned the section 
which inserts s. 92 is not included. If, 
then, 22 sections are selected and it is suid 
of these that they are not to have retro- 
spective effect, the argument is that the 
other sections must have retrospective effect 
or else there is no meaning to be assigned 
‘to the drafting. And in Hira Singh v. Jai 
Singh (14) it was held that s, 92, Trans. 
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fer of Property Act has a retrospective 
effect, At. 899* there occur the words: 
“It seems to follow that barring that contingency 


the other provisions of the Act were intended to 
have a retrospective effect,” 


But further up on the same page it is 
stated : 

“No doubt the ordinary rule of interpretation of 
a statute is that it should not be considered to 
have a retrospective effect so far as substantive 
rights are concerned, unless it expressly says so. 
In India there is the Provision in the General 
Olauses Act, s. 6, toa similar effact.” 

Mr. Sanyal suggests that to the words 
“unless it expressly says so” skould be 
added “or unless it can be deduced by 
necessary implication’. In my opinion, it 
cannot be said that it has been expressly 
stated that s. 92 has retrospective effect, 
nor does it follow by necessary implication: 
see Gardner v., Lucas (10}, Main v. Stark 
(30) and Young v. Adams (113. With 
great respect I am of opinion that s. 92, 
Transfer of Property Act, has no applica- 
tion to transactions which took place be- 
fore April 1, 1930. Then as to equitable 
subrogation which is claimed by the Bank 
of Chettinad, it is suggested that s. 74 
of the Act prevents the Operation of the 
equitable rule. Section 74 dealt with one 
class of persons who might become entiiled 
to the rights of subrogation and I cannot 
find that the action of this section excludes 
equitable subrogation in favour of other 
parties. Wo were referred to a number of 
decisions of their Lordships of the Privy 
Council in which mortgages which had 
been paid cf were regarded as still in 
existence where it was to the advantage 
of the persons who provided the funds 
whereby they were paid off so to regard 
them. Iam of opinion that of these deci: 
sions Dinobandhu v. Jogmaya (20) very 
closely resembles the present case. Iam of 
opinion thats. 74, Transfer of Property Act 
did not operate to prevent the Bank of 
Obettinad from being entitled to the right of 
subrogation in respect of the mortgage 
made in favour of the B. R. M.M. R. M. 
firm, Itis quite clear that tke money lent 
by the Bank of Chettinad was lent for the 
purpose of redeeming the prior mortgage in 
favour of the S. R. M. M. R. M. firm and 
the Bank of Chettinad is entitled to rely on 
the prior thortgage to that firm to resist 
the plaintifis' claim. I agree that the judg- 
ment and decree of the lower Court must 
be set aside and the plaintiifs-respondentg’ 
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suit must be dismissed with costs, Advocate's 
fee in this Court 20 gold mohurs. ae 
8. Appeal allowed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 40 of 1937 
November 12, 1937 

Burns, J. 
SHER MOHAMMAD—-PLAINTIFF 
— APPELLANT 
versus 
Musammat JAWAHAR KHATUN 
AND ANOTHER—DEFENDANT AND ANOTHER 
— Pro forma DEFENDANT— REBPON DENTS 

Custom’ Punjab)—Succession — Awans of Khushab 
Tehsil, Shahpur District — Non-ancestral property— 
Daughters v. Collaterals — Riwaj-i-am—Presumption, 
rebuttal of — Judicial finding, value of for rebuttal 
—Proof of —Judgment on question of custom, whether 
evidence——Hvidence Act (I of 1872), ss. 13, 42. 

According to the custom governing Awans of the 
Khushab Tehsil in Shahpur District collaterals are 
not entitled to succeed to non-ancestral property in 
preference to a daughter. 

Although an initial presumption of correctness 
attaches to an entry inthe riwaj-i-am, the presump- 
tion is a rebuttable one and there is no good reason 
why that presumption should not be held to be re- 

- butted by a finding arrived at after an exhaustive 
enquiry and why such finding should be placed on an 
inferior footing than the entry in riwaj-i-am. Khan 

Beg v. Fateh Khatun (4), referred to. 

A judgment on a question of custom is relevant, not 
merely as an instance under s 13’but also under a. 42, 
Evidence Act, as evidence of the custom, Whena 
custom is repeatedly ascertained and acted upon 
judicially, the production of such judicial decisions 
is sufficient to prove the custom. Gangadhara Rama 
Rao v. Raja of Piitapur (10), relied on. 

S. O. A. from the decree of the Additional 
District Judge, Shahpur at Mianwalli, dated 

_ November 14, 1936. 

Mr. Khurshaid Zaman, for the Appellant. 

Messrs, Achhru Ram and Inder Dev Dua, 
-for Respondents Nos. 1 and 2. 

_ dudgment.—tThe sole point for decision 
‘in this second appeal is, whether according 
“to the custom governing Awans of the 
- Khushab Tehsil in Shahpur District collate- 

tals are entitled to succeed to non-ances- 

tral property in preference to a daughter. 

The learned Additional District Judge has 

held that the presumption in favour of the 

collaterals arising from the entry in the 
riwaj-t-am was rebutted by the evidence 
on the record and has held thag the collate- 
rals are not entitled to succeed to non- 

ancestral property in the presence of a 

daughter. From this decision the present 

appeal has been preferred by the plaintiff. 

The learned Counsel for the appellant has 

urged that the entry in the riwaj-i-am raises 
`a strong presumption in favour of the plaint- 
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iff and that. the instances relied on by the 
learned District Judge are not sufficient to 
rebut that presumption. 


It may be stated at the outset that the 
oral evidenc produced by the parties was 
not relied on before me. So far as judicial 
instances are concerned, five were relied on 
by the respondents while three were telied 
on bythe plaintiff-appellant. Out of, the 
three instances relied on by the plaintif- 
appellant, one was a decision by the Addi- 
tional District Judge of Shahpur which 
came up on appeal to this Court and was 
set aside : vide Rajan v. Bano (1). Weare 
thus left with only two instances in favour 
of the appellant, namely, Begum Bibi v. 
Raja (2) and Jawaya Shah v. Fatima (3). 
In the latter ruling, there was apparently 
no evidence produced to rebut the entry 
in the riwaj-i-am and the decision was based 
practically on that entry alone. In the 
other ruling Begum Bibi v. Raja (2), which 
does not relate to the tribe of the parties, 
the ruling on which main reliance has been 
placed before me on behalf of the respond- 
ents, viz. Khan Beqv. Fateh Khatun (4), in 
which an elaborate enquiry was made on 
the very question of custom which is in- 
volvedin the present case, was not consider- 
ed. 


On behalf of the respondents the follow- 
ing rulings were relied on in the Couris 
below, namely, Ghulam Mukammad v. 
Gauhar Bibi (5), Khan Beg v. Fateh Khatun 
(4;, Bhug Bhan v~. Muhanmad (6) and 
Ahmad v. Muhammad (7). In addition, the 
learned Counsel for the respondents also 
cited two other recent rulings reporced in 
Alam Sher v. Satbharai (8) and Rajan v. 
Bano (1). As regards these rulings, the 
learned Counsel for the appellant contend- 
ed that these rulings cannot now be taken 
to lay down good law in view of the princi- 
ples laid down by a Full Bench of this 
Court is a recent decision reported in Baha- 
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dur v. Nihal Kaur (9). It was pointed out 
that in Ghulam Muhammad v. Gauhar Bibi 
(5), the decision wasinfiuenced largely by 
aconsideration of the general custom in 
the province and that in Khan Beg v. Fateh 
Khatun (4), it was remarked that when the 
riwaj i-am affects adversely. the rights of 
females who had no opportunity whatever 
of appearing before the revenue authorities, 
the presumptionis weak and a few instances 
might suffice to rebut it. lt was urged that 
according to the Full Bench ruling, there 
is no justification for holding the presump- 
tion to be weak even when the riwaj-t-am 
entry ‘affects adversely the rights of females. 
As regards the other decisions relied on, 
it is pointed out that they are based mainly 
on Khan Beg v, Fateh Khatun (4). 

The main question which, therefore, re- 
quires consideration in this case is whether 
the decision in Khan Beg v. Fateh Khatun 
(4), should be held to prove a custom con- 
trary to that laid down in the riwaji-i-am. 
In that case, an exhaustive enquiry was 
made after a remand into the question of 
custom which arises for decision in the 
present case. The parties to that case were 
alao Awans of Tehsil Khushab in the Shah- 
pur District. Voluminoous, oral and docu- 
mentary evidence was produced and after 
considering the same it was held that the 
daughter was entitled to succeed to self- 
acquired property in preference to collate- 
rals. It is true that itis remarked in the 
judgment thatthe presumption raised by 
the riwaji-am entry is weak when the 
entry affects the rights of females adversely; 
but the decision is mainly based on a con- 
sideration of the oral and documentary evi- 
dence and not on that remark. It was rightly 
pointed out by the learned Counsel for the 
respondents that several of instances in 
favour of the daughter prior to the compila- 
tion of the riwaj-i-am were taken into 
consideration in arriving at the decisicn in 
that case, While no such instances were pro- 
duced on behalf of the collaterals. In the 
circumstances, the decision in that case 
appears to me to be of great importance and 
sufficient to rebut the presumption arising 
from the riwaj-i-am entry. 

Tt was urged that the judicial decision 
counts only as an instance, but a judgment 
on a point of custom is also relevant under 
B. 42, Evidence Act. Besides the value of 
the decision depends upon the nature of 
the enquiry and the evidence produced. It 
may happen at times that the riwaj-i am 
. (9)"A T R1937-Lah. 451; 169 Ind. A : 
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is held to be conclusive merely because 
no evidence has been produced to rebut it ; 
as for instance was the care in Jawaya Shah 
v. Fatima (3). On the other hand, there 
was a very elaborate enquiry made in the 
case reported as Khan Beg v. Fateh Khatun 
(4). The two decisions, therefore, cannot 
obviously be placed on the same footing. 
Although an initial presumption of correct- 
ness attaches to an entry in the riwaj ram, 
the presumption is a rebutable one and I 
donot see any good reason why that pre- 
sumption should not be held to be rebutted 
by a finding arrived at after an exhaustive 
enquiry, as it wasin Khan Beg v. Fateh 
Khatun (4). It is indeed difficult to see 
how the presumption attaching to the entry 
in the riwaj-i-am could be rebutted in any 
other way. f | 

It was urged that the instances relied 
on are recent ones and cannot prove a 
custom contrary to what is stated in the 
riwaj i-am as custom must be immemorial, 
as laid down in Bahadur v. Nihal Kaur (9). 
But there is no question here of proving a 
new custom coming into existence after 
the compilation of the riwaj tam. The ques- 
tion is whether the entry in the riwaj-t am ` 
itself records the custom correctly. In view 
of the evidence adduced in Khan Beg v. 
Fateh Khatun (4), which evidence included 
instances prior to the riwaj-i-am and, as 
opposed to which, no well ascertained ins- 
tances to the contrary were proved, I think, 
the presumption attaching to the riwaj-1 am 
may be taken to be suificiently rebutted. 
I see no good reason why a finding arrived 
at by the Courtaftera thorough inquiry such 
as was held in Khan Beg v. Fateh Khatun 
(4), should be placed on an inferior footing 
than the entry in the riwaj-i-am. It was 
urged in the end that no evidence of the 
kind that was produced in Khan Beg v. 
Fateh Khatun (4), has been produced in 
this case. But do not think this was 
necessary. As pointed out above a judg: 
menton a question of custom is relevant, 
not merely as an instance under s. 13, but 
also under s. 42, Evidence Act, as evidence 
ofthe custom. Wien a custom 18 repeatedly 
ascertained and acted upon judicially, the 
production of such judicial aecisions is 
sufficient to prove the custom: cf. Ganga- 
dhara Rama Rao v. Rajah of Pittapur 10), 
at p.7¢5*. After carefully considering the 


10) 41 M 778; 47 Ind. Cas. 351; AIR 1918 PO8l; 
4514 148; 35M LJ 92:24 MLT2.6;16AL J 833; 
2980 LJ 426;5 P L W 267; 20 Bom. L R 1056; 2330 W 
N 173; (1918) M W N 922 (P O). . 


*Page of 41 M.—[ fid] 


1938 


matter, I seé no good reason to differ from the 

finding of the learned Additional District 

Judge and dismiss this appeal with costs. 
D. Appeal dismissed. 





CALCUTTA HIGH COURT 
Letters Patent Appeal No. 10 of 1937 
March 18, 1938 
COSTELLO AND PANORRIDGE, JJ. 
SREEDHAR CHANDRA ROY AND OTHERS— 
DEFenDANTS— APPELLANTS 
versus 
Srimati KUSUM KUMARI ROY anD 
ANOTHER—PLAINTIFRS—~RESPONDENTS. 

Lease~-Construction—Clause in maurashi makarari 
patta that transferee should pay one-fourth of con- 
sideration money to landlord in case of transfer— 
Transfer not to be valid otherwise~ Clause, nature 
of—If covenant—Transfer in breach of it, if void. 

Tf a term is granted subject to a condition 
against assignment, an assignment by the lessee 
will be void; but if the restraint is by covenant 
only, the lessee, by assigning, commits a breach of 
covenant but the assignment itself is not void, 
‘though the landlord can put an end to it as soon 
ag the assignment comes to his knowledge if the 
lease contains a power of re-entry, 

Where aclause in a maurashi makarari patta 

rovides that in the case of a transfer, the trans- 
eree shall pay one-fourth of the consideration 
money to the landlord and also provides that in 
default of such payment, the transfer shail not be 
valid, the language of the clause is not appropriate 
to a covenant, but is ineffect, a restrictive condition 
which limits the power of alienation to which the 
grantee under the maurashi makarari patta would, 
in default of special conditions, be entitled and a 
transfer, therefore, in breach of such a condition 
is void. Basarat Ali Khan v. Maniruila (1) and 
Williams v. Earle 12), distinguished. 7 

L. P. A. agains; tue decision of 
Biswas, J.. dated August 20, 1937, 

Dr. N. C. Sen Gupta, Messrs. Amarendra 
Nath Bose, Abinash Ch. Ghose and 
Amarendra Nath Rai Chowdhury, for the 
Appellants. 

Mr. Surajit Chandra Lahiri, for the Res- 
pondents. 


Panckridge, J.—Thisis an appeal under 
the provisions of cl. 15 of the Letters Patent 
from a judgment of Biswas, J., affirming the 
decree in second appeal of the learned 
Additional Subordinate Judge of Alipur 
who allowed the plaintiff's appeal from the 
decree of the Third Munsif at Alipur dis- 
missing the plaintiff's suit. *The plaintiff 
sued for declaration of her title to and for 
possession of a certain Jalker tenancy, the 
defendants being the purcnasers of that 
tenure at an auction-sale. The sale was in 
execution of a rent decree obtained by the 
landlord, thè owner of the Jalkar. The 
plaintifi’s husband was impleaded in the 
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rent suit and it was suggested that that 
being so, the plaintiff could not institute the 
present suit as she was a mere benamidar 
of her husband. The learned Subordinate 
Judge found as a fact that the plaintiff was 
not her husband's benamindar and that fnd- 
ing cannot be questioned in second appeal. 
The plaintiff bases her title on a transfer 
in the year 1918 made by one who held 
the tenancy in virtue of a maurashi ma ka- 
rari patta dated January 3, 1892, granted 
by the landlord. The defendants, that is to 
say, the appellants before us, contend that 
the grant to the plaintiff was invalid by 
reason of a certain clause in the patta. Tho 
clause translated into English is as follows: 

“Tf at any time you (grantees) transfer by sale any 
land (comprised in the tenure), then the transferee 
shall be bound to pay us (grantors) a chauth or 
one-fourth of the consideration money as kharijzi 
(mutation) fee; in default of such payment, his 
transfer shall not be valid.” 

The learned Subordinate Judge was of 
opinion that this stipulation in the patta 
did not render the grantee’s transfer to 
the plaintiff inoperative and he accordingly 
made a decree in favour of the plaintiff. 
Biswas, J.. was ofthe same opinion and 
affirmed the decree of the Subordinate 
Judge. The sole question to be determined 
is the construction and the effect of the 
clause which I have just set out. The 
learned Advocate for the respondents his 
not been able to point to any statutory pro- 
vision which would invalidate such a clansa, 
if otherwise on a proper construction it 
has the effect for which the appellant con- 
tends. The learned Judge has referred to 
several cases, and in our opinion, has rightly 
taken the view that clauses of this sort 
should not be dealt with on the basis that 
they are covenants running with the land, 
for it is clear from the language of the 
clause that there is no covenant of the part 
of anyone to perform any obligation. He 
has, however, upheld the judgment of the 
learned Subordinate Judge, apparently bas- 
ing his opinion upon the authority of a 
case which has been cited to us by the 
Advocate for the respondents. That is the 
case in Basarat Ali Khan v. Manirula (1). 
The lease in that case included a condition 
in the following terms: 

“You (the lessee) shall not be able to dig pits and 
tanks or to transfer the land in any way without 
a letter from me to that effect” 


There was no rigat of re entry reserved 
and in those circumstances, the Court held 
that an assignment by the lessee was opera- 
tive, in spite of the condition forbidding a 


(1) 36 O 745; 2 Ind, Cas, 416; 100 L J4% 
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transfer without the permission of the land- 
lord. Itis clear from the judgment of Sir 
Lawrence Jenkins and Mookerjee, JJ. that 
they took the view that this clause in the 
lease was in the nature of a covenant. That 
being so, it follows on the principles enunci- 
acted in Williams v. Earle (2), that though 
there was a covenant not 'to assign, the 
assignment was nevertheless operative and 
the landlord’s only remedy in default of 
a clause giving him a right of re-entry 
was a suit for damages. In our opinion, 
the language of the clause with which we 
are dealing is not appropriate to a 
covenant. It provides that in the case of 
a transfer, the transferee shall pay one- 
fourth of the consideration money to the 
landlord and also provides that in default 
of such payment, the transfer shall not be 
valid. In our opinion, this clause is, in 
effect, a restrictive condition which limits 
the power of alienation to which the grantee 
under the maurashi makarari patta would, 
in default of special conditions, be entitled. 
The matteris really a simple one, and the 
principles which govern it ure not peculiar 
to the law of landlord and tenant and are 
part of the ordinary rules as tothe con- 
struction of contrazts The result of the 
authorities is very conveniently summarized 
in Redman’s Law of Landlord and Tenant, 
Edn. 8, p. 389.. It is there stated as 
follows : 

“If a term is granted subject to a condition against 
assignment, an assignment by the lessee will be 
void; but if the restraint is by covenant only, the 
lessee, by assigning, commits a breach of covenant 
but the assignment itself is not void, though the 
landlord can put an end to it as soon as the assign- 
ment comes to his knowledge if the lease contains 
a power of re-entry.” 

If, asis not disputed, a grantor can bya 
stipulation withhold from the grantee, the 
power to assign absolutely, it follows that 
he can make the power to assign subject to 
conditions, and can stipulate that any pur- 
ported assignment which does not fulfil 
those conditions shall not be valid. This 
appears to us to be the position in this 
appeal. It follows that the appeal must be 
allowed and the decree of the learned Mun- 
sif must be restored. The appellants are 
entitled to their costs in all the Courts. 

Costello, J.—I am of the same opinion. 

8. Appeal allowed. 

(2) (1868) 3 Q B 739; 9 B& 8 740;37 LIQ B 
231; 19 L T 238;16 W R 1L 
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LAHORE HIGH COURT 
Civil Revision No. 151 of 1937 
December 2, 1937 
ADDISON AND ABDUL Rasarp, JJ. 

Lala MANOHAR LAL, Proprietor or FIRM 
MANAK CHAND-GULZARI MAL— 
DeFenDANT— PpritroneR 
versus 
KAROBAR KHANDAN MUSHTARKA 
AHLE HANUD Mausuma NANHE MAL 
SANWAL DAS — PLAINTIFFS AND OTUBR3— 
Derenpants— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 115, 
0. XXXVII, r.3—Court giving leave to defend con- 
dittonally—If “case decided "—High Court, lif can 
interfere. 

An order of the Court under O. XXXVII, r. 3, 
Civil Procedure Code, giving leave to defend con-' 
ditionally is an interlocutory order and does not 
amount to a “ case decided" within the purview of 
8. 115, Civil Procedure Code. 

Even if it is assumed that such an order is not 
an interlocutory one, the High Oourt cannot interfere 
in revision, In a petition for ravision under s, 115 
Oivil Procedure Code, the High Court can inferfere 
only if the trial Court has exervised jurisdiction not 
vested in it by law, or has failed to exercise 
jurisdiction so vested, or has acted inthe exercise 
of its jurisdiction illegally or with material irregu- 
larity. Under r.3 of O XXXVII, the trial Court 
is entitled to refuse leave to defend or to give 
leave to defend unconditionally or to giva leave to 
defend conditionally. In giving leave to defend con- 
ditionally, the trial Court cimnot be said, to act 
illegally or with material irregularity in the exer- 
cise of its jurisdiction, A wrong exercise of discre- 
tion cannot amount to a material irregularity in 
the exercise of jurisdiction. Lal Chand-Mangal Sen, 
v. Behari Lal-Mehr Chand (1) and Gopal Rao v. 
Subha Rao (5), relied on, Sumatra Devt v. Hazari 
Lal (24, Olayatt Kunhu v. Ussan Kasim Sait (3), 
Venkata Kistnayya v. Ramaswami (45), Jacobs v. 
Bootha Distillery Co. (6) and Sundaram Chettiar v, 
Valli Ammal (7), distinguished. i 

Mr. J. N. Aggarwal, for the Petitioner. 

Messrs. Mehr Chand Mahajan and Bishan 
Narain, for the Respondents. ; 


Abdul Rashid, J.—The suit, which has 
given rise to this petition for revision, was 
instituted by Nanhe Mal Sanwal Das, 
bankers. on January 13, 1937, under 
O. XXVII, Givil Procedure Code, for re- 
covery of Rs. 2,521-5-0 on the basis ofa 
hundi. Defendant No.1 applied for leave 
to appear and defend the suit. After going 
into. the affidavit filed by the defendant, the 
trial Court came to the conclusion that tri- 
able issues arose in the case. The Court was, 
however, of the opinion that there was grave 
suspicion as to the bona fides of the defence 
raised. The defendant was given leave to 
defend if he deposited the amount in suit 
and costs in Court by March 1, 1937. 
Against this decision defendant No. 1 has 
preferred a petition for revision to this 
Court, on the ground that the trial Court 
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ought to have given him leaveto defend 
unconditionally. This petition for revision 
came up for hearing before Dalip Sing), J. 
on July 2, 1937. He bas referred the case 
toa Division Bench for decision. The first 
question for consideration is whether the 
order of the trial Court is an interlocutory 
order in the suit, or whether the proceed- 
ings regarding leave to defend should be 
considered as ancillary to the suit. If the 
order of the trial Court is to be regarded 
as an interlocutory order, no revision lies 
to this Court as held by a Full Bench in 
Lal Chand Mangal Sen v. Behari Lal Mehr 
Chand (1); It was contended by Mr. Jagan 
Nath Agarwal, on behalf of the Petitioner, 
that an application for leave to defend the 
suitis not an application in thesuit and 
that such an application is a step in the 
ancillary proceedings pending before the 
Court with reference to the suit on the basis 
of a hundi. The learned Counsel relied 
cn a Division Bench ruling of the Allab- 
abad High Court reported in Sumatra Devi 
v. Hazari Lal (2), where it wae he'd that 

“the dismissal of an application for leave to sue as 
a pauper amounts to a ‘case decided’ within the 
meaning of £f. 115, Civil Procedure Code, and a revision 


lies therefrom if there are proper grounds for a 
revision.” 


ln my opinicn tbis authority does not 
support the contention of the learned Ocun- 
selin any way. When.an epplication for 
leave to sue as a pauper is dismissed by the 
Court, the matter is altogetter brought to 
an end and the plaintiff is entirely out of 
Court. The application to sue as a pauper 
ripens into a suit only when it is granted, 
lf the application is dismissed, no suit can 
be said to have been instituted “at all. 
Reference was also made by the learned 
Oounsel to Olayatt Kunhu v. Ussan Kasim 
Sait (3). In this case it was held that where 
on a summary suit the Court grants caly 
conditional permission to defend, despite 
its finding that there is a defence which has 
to be ccnsidered, the case is revisable. This 
is a very short judgment ofa Single Judge 
of the Madras High Court. It dces not 
consider the question whether the order of 
the Court giving conditional permission to 
the petitioner to defend the case on giving 
security is an interlocutory order. In Ven- 
kata Kistnayya v. Ramaswami (4), it was 

(1) 5 L 288; 84 Ind. Oas, 259, AI R 1924 Lah. 
425; 6 Lah. L J 558;1 Leh. Cas. 36 (E B). 

(2) 52 A 927; 126 Ind, Cas. 1; A IR 1980 All. 758; 
(1930) A L J 901; Ind. Rul. (1930) All, 753. 

(3) A I R1929 Mad. 841; 119 Ind. Cas. 64; Ind 


Rul. (1929) Mad 896. 
(4) A I R1935 Mad. 30%; 157 Ind. Cas. 591;68 M 


L d 407; (1935) M W N 280; 41 L W 573; 8 R M 154. 
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held that if there is a triable issue in the 
case, the Court ought to grant leave to 
defend without requiring the defend. nt 
either to pay the amount claimed or to 
furnish security therefor. This decision 
was also given by a Single Judge. The 
question whether the order of the trial 
Court was an ‘interlocutory order was not 
considered in any detail. The only obser- 
vations made by the learned Judge on this 
question were as follows : 

“The Subordinate Judge seems to assume that in 
every case he ought to demand security. Anyhow his 
order does not show that he applied his mind tothe 
matter and considered the question whether in the 
particular case, there is a triable issue. In these 
circumstances as the amount involved in the suit ig 
a very heavy amount and as the result of the lower 
Court's order may be substantial injustice, I am of 
opinion that a material irregularity has been com- 
mitted by the trial Gourt.” 

The above-mentioned rulings of the 
Madras High Court cannot be taken to lay 
down that the order giving permission to 
defend conditionally is not an interlocutory 
order and comes within the meaning of the 
word “case decided” ag used in s. 115, Civil 
Procedure Code. In Gopal Rio v. Subba 
Rao (5) Varadachariar, J., observed as 
follows : 

“Tt will certainly not bea reasonable interprota- 
tion of cl. 2,r. 3, O. XXXVII, of the Code to eae “that 
it contemplates only two courses, either a grant of 
leave unconditionally or a refusal cf leave. At the 
time when tne question of granting leave comes up, 
the Court has not before it the full materials on 
which ıt can come to a satisfactory conclusion on 
the merits of the proposed defence, and if it 
thinks that there is something to be said in defence 
what in the present case the lower Court des- 
cribes asa ‘plausible defence,’ it may be inclined 
to grant leave but only on condition of giving 
security.” 


The language of r, 2, O XXXVII, Civil 
Procedure Code, makes it clear that orders 
passed by the Courts under r. 3, are inter- 
locutory orders. Rule-2 lays down that all 
suits upon bills of exchange, hundis or pro- 
missory notes m2y, in case the plaintiff 
desires to proceed hereunder, be instituted 
by presenting a plaint in the form pre- 
scribed. Clause 2 of the same Rule lays 
down thatin any case in which the plaint 
and summons are*in such forms, respectively, 
the defendant shall not appear or defend 
the suit unless he obtains leave from a 
Judge as hereinafter provided so to appear 
and defend. The suit having been in- 
stituted in the prescribed form the appli- 
cation by the defendant for leave to defend 
is an application in the suit which wag 


(5) A IR 1936 Mad. 246; 161 Ind, Oas. 182:70 M 
TA 241; (1936) M WN 175;43 LW 2988 R M 
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instituted by presenting a plaint in the 
prescribed form and which must be regarded 
asa pending suit until the passing of the 
decree or the dismissal of the suit. Iam 
therefore of the opinion that the order of 
the trial Court giving leave to defend con- 
ditionally is an interlocutory order and 
does not amount to a “case decided” within 
the purview of s. 115, Civil Procedure 
Code. 

The next question for consideration is 
whether this Court is entitled to interfere 
in revision with an order of the trial Court 
which gives leave to the defendant to defend 
conditionally, assuming the order not to be 
an interlocutory order. The learned Coun- 
sel for the petitioner relies on a ruling of 
their Lordships of the House of Lords 
reported in Jacobs v. Booths Distilley Co. 
(6). He contends that the provisions of 
tr,.lto 6 of O. XIV of the Rules of the 
Supreme Court were identical with the 
provisions of O. XX XVII, Civil Procedure 
Code, and that if triable issues arise ina 
case, leave to defend is given uncondi- 
tionally in England. The facts of tne 
reported case were that the defendant had 
signed a memorandum of charge and two 
promissory notes with a cc-defendant who 
did not contest his liability to secure an 
advance and further moneys. He received 
an indemnity from his co-defendant and 
stated that he had been told that he incurred 
no liability by signing and that he had 
signed the memorandum and two promissory 
notes relying on tha; representation. The 
respondents brought their action for £3,293, 
the umount due from ithe defendant and his 
co-defendant. On an application under 
O. XIV, the Master orderded the amount to 
be paid into Court within seven days, with 
judgment if the sum was not so paid. This 
order was affirmed on appeal by the Judge 
at Ohambers and by the Court of Appeal. 
The defendant appealed to the House of 
Lords and it was held that the defendant 
ought to have beea given leave to defend 
unconditionally. The reported case is dis- 
tinguishabie from the presen: case in s> 
far as in the repor.ed case their Lordships 
were dealing with an appeal. It was open 
to them to substitute their own discretion 
for the discretion exercised by the first 
Court. In a petition for revision under 
8. 115, Civil Procedure Code, this Court can 
interfere only if the trial Court has exercised 
jurisdiction not vested in it by law, or has 
failed to exercise jurisdiction so vested, or 


. has acted in the exercise of its jurisdiction 


(6) (1900) 85 L T 262; 50 W R 49, 
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illegally or with material irregularity: 
Under r. 3 of O. XXXVI, the trial Court 
was entitled to refuse leave to defend or to 
give leave to defend unconditionally or to, 
give leave to defend conditionally. In giv- 
ing leave to defend conditionally the trial 
Court cannot be said to have acted illegally 
or with material irregularity in the exercise 
of its jurisdiction. A wrong. exercise of dis- 
cretion cannot amount to a material irregu- 
larity in the exercise of jurisdiction. 

Reference was also made by Mr Jagan- 
nath Aggarwal to Sundaram Che'tiar v. 
Valli Ammal (7). That was a case in which 
an appeal was preferred to a Division Bench 
from a judgment delivered by a Single 
Judge on the Original Side. It was held 
therein that if a defendant sets upa defence 
in his affidavit in support of his application 
for leave to defend which, if he should 
succeed in proving, would entitle him to 
succeed in the suit, then the Master or the 
Court before whom the application comes 
has no diseretion whatever in the matter 
and that unconditional leave to defend 
shculd be granted because a triable issue 
has been raised by the defendant and it is 
not open to the Master or anybody else 
other than the trial Judge to go into the 
merits and discover whether the defence 
set up is true or false. The question whether 
the order of the trial Court granting leave 
conditionally is subject to revision by the 
High Court was nst and could not be con- 
sidered in that case. I am accordingly of 
the opinion that in the present case no 
question of the illegal or irregular exercise 
of jurisdiction by the trial Court arises, and 
that the order of the trial Court is, therefore, 
not open to revision under s. 115, Oivil 
Procedure Oode. For the reasons given 
above, I would dismiss this petition for 
revision with costs. 

Addison, J.—I agree. ° 

Petition dismissed. 


D. 
(7) 58 M 116; 152 Ind. Oas. 687; A I K 1935 Mad. 
43; 68 MLJ 16;40 L W 650; 7 R M272. 
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Civil Revision Application No. 117 
; of 1937 
May 17, 1938 
Davis, J O. AND MESTA, J. 
GUSTAD BAHRAM IRANI—ApPLicantT 
versus 
Dr. A. SAID—Opronent 
Karachi Small Cause Courts Act (4V of 1929), 
8. 24—Scope—Excessive or punitive security cannot 
be demanded. 
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Olearly the purpose of s. 24, Karachi Small Cause 
Courts Act, is to allow the Court power to demand 
such a security as to ensure the prompt institu- 
tion by the applicant of his suit and as a proof 
that he is in earnest, Therefore, the order for 
security under s. 24 can be fora large amount but 
it cannot be for an excessive amount, The security 
can be fixed in such a sum as will test the good 
faith of the applicant and induce him to do that 
which the bond requires, sothat he and his surety 
may be free of the liability which the bond im- 
poses. Thiscan be done within the provisions of 
the section but excessive or punitive security can- 
not be demanded. Kersondas Shamji v. Devehand 
Anandji (1), referred to. 


O. K. App. from the order of the Judge, 
Small Cause Court, Karachi, dated December 
18, 1937. 

Mr, W. Lobo, for the Applicant. 

Mr. Fatehchand Assudomal, for the Op- 
ponent. 

Davis, J. G.—This is a revision applica- 
tion against an order of the Judge of the 
Small Cause Court, Karachi, under s. 24, 
Karachi Small Cause Courts Act, 1929, in 
which the Court directed the applicant to 
give security in the sum of one lakh of 
rupees for the stay of a suit of ejectment 
against him, the Judge being of the opi- 
nion that the application to stay the suit 
was mala fide and, therefore, according to 
him, punishable by a punitive order as to 
the security to be furnished under s. 24 of 
the Act. But we donot think it was con- 
templated that the security demanded 
under s. 24 would be such as to render this 
section inoperative and itis clear that to 
demand under the circumstance of this 
case a security of one lakh of rupees would 
debar the applicant from filing his suit at 
all. For, in the ordinary way an applicant 
could not find security for a lakh of 
rupees. The purpose for which this security 
is to be given under s. 24 has been 
discussed by this Court in the case in 
Kersonaas Shamji v. Devchand Anandji (1) 
and there itis made clear that the Court 
cannot réfuse to stay a suit merely because 
it is thought that the applicauon made 
under s. 24 is made for the purpose of delay. 
There this Oourt has explaimed that the 
bond itself is intended to provide against 
delay and that the security to be given is 
to be determined not only having regard 
to.the probable costs, but also having 
regard to the value of the property. 
Olearly the purpose of that seetion was Lo 
allow the Court power to demand sucha 
security as to ensure the prompt institu- 
tion by the applicant of his suit and asa 
proof that he was in earnest. Therefore, 


(1) 30 SL R 221; 169 Ind, Vas, 248; A I R 1937 
bind 153; 10 R 52, 
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the order for security under s, 24 can be 
fora large amount but it cannot, we think, 
be for an excessive amount and we think 
in the circumstances of this case in view of 
the fact that the monthly rental of the 
property is Rs. 75, the security of a lakh of 
rupees demanded is excessive though the 
capital value of the building may be one 
anda half lakhs. We think the security 
should be reduced from one lakh to 
Rs. 10,000. That, we think, would be a 
sufficient incentive to the applicant to 
institute his suit without delay—and we 
are informed that it wasinstituted without 
delay—and act as a deterrent against 
frivolous applications. The purpose of the 
security demanded under s. 24, according 
to the words of the section itself is the 
institution of the suit without delay. In 
any case, the security can be fixed in such 
asum as will test the good faith of the 
applicant and induce him to do that which 
the bond requires, so that he and his 
surety may be free of the liability whicb 
the bond imposes. This can be done 
within the provisions of the section but 
excessive or punitive security cannot be 
demanded. We think, therefore, the order 
of the learned Judge should be modified, as 
we have said, and the revision application to 


this extent allowed. Order accordingly. 
No order as to costs, 
6. Order modified. 





.LAHORE HIGH COURT 
Civil Revisions Nos. 987 of 1937 and 
82 of 1938 
March 16, 1938 
Burne, J. 
De. MOHAMMAD MUSA—Puarntigr~ 
PETITIONER 
versus 
NABI BAKHSH AND CTAERS— 

DEFENDANTS — RESPONDENTS 

Specific Relief Act (I of 1877), s. 42—Person in 
joint possession of properties attached to khankah 
—Suit for declaration that he was gaddinashin and 
entitled to exclusive possession — No consequential 
relief for ejectment or injunction—Suit held incom- 
petent. ae, 

Where a plaintif in joint possession with the 
defendants, of properties attached to the khankah 
brings a suit for declaration that he is a gaddi- 
nashin and for declaration that heis entitled to 
remain in exclusive possession of the property, such 
asuit for bare declaration, without a prayer for 
consequential relief forthe ejectment of the defen- 
dants or for injunction restraining them to interfere 
with his rights in reepect of the property, is in com- 
petent, Peerji Mahomed Nazir v. Nasimuddin Ahmad 
(3), relied on. Muhomed Jafar v. Mahomed Tagi Khan 
and AliShah v. Fateh Mahomed (2), distingnigh= 
ea, 
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O. Rs. from the order of the District 
Judge, Hoshiarpur, dated August 4, 1937. 

Messrs. Achkhru Ram and Gian Singh, for 
the Petitioner. 

Mr. Shamair Chand, for the Respondents. 


Order.—Civil Revisions Nos. 937 of 1937 
and 82 of 1938 are connected and will be 
disposed of together. They arise out of a 
suit for certain declarations instituted by 
the plaintiff Mian Muhammad Musa with 
respect to a khankah with certain adjacent 
properties situated in Mauza Muradpur in the 
Hoshiarpur District. The defendante resist- 
ed the suit inter alia on a preliminary 
plea that no suit for a declaration was 
competent. This plea was rejected by the 
trial Court but the learned District Judge has 
found that the defendants were in joint pos 
session of some of the properties and that, 
therefore, he should have sued for possession 
also. He, therefore, accepted the appeal and 
remanded the case to the trial Court with a 
direction that the plaintiff be allowed to 
amend his plaint by including a prayer 
for possession. Both parties have filed peti- 
tions for revision, the plaintiff contending 
that a suit fora declaration was competent 
and no amendment was necessary and the 
defendants contending that permission to 
amend the plaint should not have been 
given inasmuch as the plaintiff had failed 
to amend the plaint in the trial Court in 
spite of the objection raised by the defen- 
dants. The order passed by the learned 
District Judge appears to me to be un- 
intelligible. ‘fhe plaintiff according to his 
allegation was already in possessicn and 
this was not disputed by tne defendants, 
who merely claimed to be in joint posses- 
sion with him. In tle circumstances it is 
not clear why the plaintifs should have 
sued for possession at all. The learned 
Diatrict Jodge perhaps meant to say that 
the plaintiff should have sued for ejectment 
of the defendants. Assuming that this was 
his meaning, the question arises whether it 
was necessary for the plaintiff to sue for such 
a relief. 

The learned Counsel for the plaintiff has 
contended that the plaintiff was suing merely 
for a declaration that he was a gaddinashin 
of the khankah at Mauza Muradpur and 
it was not necessary for him to sue for 
possession of any property that might be 
attached to the khankah. In support of 
this contention he relied upon Mohkamel 
Jafar v. Mahomad Tagi Khan (1) and Ali 


(1) A I R 1933 Oudh 517; 145 Ind, Oas, 1003; 9 Luck 
370; 100 W N1163,6RO 76, 
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Shah v. Fateh Mahomed (2). As regards the 
first ruling, it appears that the plaintiff was 
suing in that case for a mere declaration 
that he was the sole mutwalli of certain 
waqf property. The main dispute between 
the parties was, whether the plaintiff was 
the mutwalli, and it was not disputed by 
the defendants that if he was the mutwalli, 
be would be entitled to possession of the 
property which was ia their possession. 
In the present instance, however, the 
plaintif has actually asked for a declara- 
tion that he is entitled to remain in 
exclusive possession of khasra Nos, 563 
and 564. Ali Shah v. Fateh Mahomed (2), 
is also distinguishable inasmuch as conse- 
quential relief in the shape of an injunc- 
tion was asked for in that case. In the 
present case the plaintiff did not sue for 
any consequential relief at all. In view of 
these facts, it seems to me that the learned 
District Judge was justified in ordering 
the plaintiff to amend the plaint: The 


-defendants’ contention is that no amendment 


should have been allowed in view of the 
fact tbat the plaintiff had at first refused 
to amend the plaint. It appears, however, 
that he did put in an application subse- 
quently stating that hə was willing to 
amend the plaint, if any amendment was 
considered to be necessary. The learned 
District Judge has, in view of this petition, 
held that the plaintiff should be allowed to 
amend the plaint and I see no good ground 
for interference in revisicn with the discre- 
tion exercised by him. As regards the 
nature of the amendment, however, I have 
already pointed out that it was not neces« 
sary for the plaintiff to sue for possession 
of the khasra numbers inasmuch as he 
was already in possession and this fact 
was not disputed. The plaintiff could only 
have sued for the ejectmentof the defen- 
dants or for an injunction restraiying the 
defendants to interfere with his rights in 
respect of the property: cf. Peerji Mahomed 
Nazir v. Nasimuddin Ahmad (3). Inasmuch 
as the plaintiff in this case claimed to be 
entitled to exclusive possession of khasra 
Nos. 563 and 564, it would appear that 
op the allegations made in the plaint the 
appropriate relief in respect of these 
numbers would have been ejectment of 
the defendants from these khasra numbers. 

I accordingly accept the plaintifi’s petition 


382 AIR 1935 Lah, 657; 159 Ind. Cas, 237; 8 R L 


(3) AI R 1930 AN, 600; 128 Ind. Cas. 227; (1930) 
Al, J 1274; MR D 681; L R11 A 32] Rey; Jud. Rul, 
(1031) All, 18. ene j 
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for revision to the extent of directing that 
the plaintiff should amend the plaint by 
including a prayer for ejectment of the 
defeneants from khasra Nos. 563 and 564. It 
is open to him to sue also for an injunction 
restraining the defendants from interfering 
with his rights, as a manager of the khankah 
if he thiaks it fit to add any such relief. 
The amended plaint should be put in, in 
the trial Court on or before April 11, 1938. 
Parties are directed to appear in the trial 
Court on that date. Plaintiff has only suc- 
ceeded technically in this petition for revi- 
sion. As he persisted in maintaining his 
suit in a declaratory form and asked for 
amendment only at a very late stage, I 
direct that the plaintiff shall pay Rs. 100 
on account of the costs of the defendants 
in this Court and in the Court of the District 
Judge. Other ccsis will follow final deci- 
sion. The cross-petition for revision (No. 
82 of 1938) is dismissed with costs, 

D. Order accordingly. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Criminal Reference No, 48 of 1938 
April 4, 1938 

Davis, J. C. AND LoBo,. J. 

BHOJRAJ PHEROOMAL 
versus 

ABDUL WAHEED 

Bombay Public Conveyances Act (VII of 1920), 8. 24 
—Essentials for conviction under—Licensee of public 
conveyance himself taking his family or permitting 
unlicensed driver to take his family for a treat— 
Offence, if committed. 

To convict an accused under s. 24 of the Bombay 
Public Conveyances Act, it is not sufficient merely to 
show thatthe accused is » licensee of a public con- 
veyance and that he permitted it tobe driven by a 
driver who is not licensed; it must be shown that 
when this unlicensed driver was driving, he was 
driving a public conveyance for use as such. The 
section daps not mean that if the licensee of a public 
conveyance himself takes his family out for a treat 
or permits an unlicensed driver to take his family 
out for a treat, an offence is committed, for, the public 
conveyance is not thea used for the purpose of public 
conveyance at all, It is used for the purpose of 
private conyeyance, It is not being plied for hire or 
for carrying members of the public for hire. 

“Or. kel. made by the First Additional Ses- 
sions Judge, Sukkur, dated January 31, 
1938. 

Davis, J.C.—This is a réference to us 
by the First Additional Sessions Judge of 
Sukkur recommending that the conviction 
of one Mamtazali for an offence under 
s. 24, Bcmbay Public Oonveyances 
Act VII Pie to a fine of Rs. 10 be 
quashed, he learned Judge is of the 
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opinion that the conviction is wrong be- 
cause the Magistrate has taken the test 
whether the accused should be convicted 
or not to besimply whether the driver of 
a public conveyance was or was nota 
licensed driver, whereas the proper test is 
whether the public conveyance was used 
as such at the material tims. Now to 
convict an accused under s. 24 of the Act, 


‘it is not sufficient merely toshow that the 


accused is a licensee of a public convey- 
ance and that he permittedit to be driven 
by a driver whois not licensed; it must be 
shown that when this unlicensed driver 
was driving, he was driving a public con- 
veyance for use as suck., Section 24 reads: 

“Any licensee of a publie conveyance who shall, 
when the came is used for the purpose of a public 
conveyance, permit any person to act as driver 
thereof other than a driver duly licenssd under 
this Act, or who shall, when such conveyance is 
used for the purpose aforesaid, permit the same to 
be drawn by a horse other than a horse for which 
a license is in force under the Act, shall be 
punishable with fine which may ‘extend to fifty 
rupees,” 


The material words in this case, we 
think, are “when the same is used, for the 
purpose of a puklic conveyance”. The sec- 
tion does not mean that if the licensee of 
a public conveyance himself takes his 
family out for a treat or permits an un- 
licensed driver to take his family out for a 
treat an offence is committed, for, the public 
conveyance is not then used for the pur- 
pose of public conveyance at all. It is 
used for the purpose of private conveyance, 
It is not being plied for hire or for carry- 
ing members of the pubiic for hire. It is 
used by a private individual for his private 
purposes. In this particular case it is the 
case of the driver, which there seems no 
reason to doubt, that the horse was sick 
and at 11 p.m.on the night in question, he 
was driving the horse to the horse doctor. 
Apparently this plea did not avail him in 
another case in which he was charged as 
a non-licensed driver with driving a 
licensed public conveyance. But in this 
case we are concerned only with the case 
of the licensee. We think the learned 
Sessions Judge was right when he says 
that this conviction of the accused cannot 
be sustained. We, therefore, set aside the 
conviction and order the fine imposed upon 
the accused to be refunded. ; 

8. Conviction set aside, 
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l LAHORE HIGH COURT 
Second Civil Appeal No. 40 of 1938 
March 7, 1938 
ABDUL RASHID, J. 
SARWAN AND ANOTHER— PLAINTIFFS — 
APPELLANTS 
versus 

SHIB SINGH AND UTHERS— DEFENDANTS— 

; RESPONDENTS 
Punjab Tenancy Act (XVI of 1887), s.5(1) (a)— 
Daughter or sister of last male-holder, if can 
acquire occupancy rights. 
A daughter or a sister of the last male-holder 
of land can, under no circumstances, be said to 
fulfil the conditions of s. 5 (1) (a), Punjab 
Tenancy Act, even if she is continuously in pos- 
session of land for 30 years without paying any 
rent therefor. Under the Punjab ‘Tenancy Act, a 
daughter or a sister can never acquire any occu- 
pancy rights. It is only a widow who can acquire 

occupancy rights under cl. (b) of s. 59 (D). 


S.C. A. from the decree of the District 
Judge, Hissar at Gurgaon, dated October 8, 
1937. 

Mr.: Bishen Narain, for the Appellacts. 
Mr. Shamair Chand, for the Respondents. 


Judgment.—Section 5, subs. (2), 
Punjab Tenancy Act, lays down that ifa 
tenant proves that he has continuously 
occupied land for 30 years and paid no 
rent therefor beyond the amount of the 
land revenue thereof and the rates and 
cesses for the time being chargable thereon, 
it may be presumed that he has fultilled 
the conditions of cl. (a) of subss. (1). 
Mi. Sri Ram Sud, Assistant Collector, 
First Grade, held on March 27, 1923, 
that Musammat Devalia had continuously 
occupied the land for 30 years before 
January 10,1922, and that she had not 
paid anything to the landlord beyond 
the amount of land revenue and the rates 
and cesses, ‘and that, therefore, it must be 
presumed that she had fulfilled the con- 
ditions of cl. (a) of sub-s. (1) of 8.5. 
Under cl. (a) of sub-s, (1) of s. 5, a 
person can be declared to be an occupancy 
tenant only if on November 1, 1887, he 
had held land for more than two genera- 
tions in the male line of descent through 
a grandfather or grand uncle, and for a 
period of not less than 20 years. lt is clear 
that a daughter or a sister of tae last male- 
holder of land can, under no circumstances, 
be said to have fulfilled the conditions 
of s. 5 (1) (a), Punjab Tenancy Act, even 
ie she has been continuously in possession 
of land for 30 years without paying any 
rent therefor. Under the Punjab Tenancy 
Act, a daughter or æ sister can never 
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acquire any occupancy rights. It is 
only a widow whocan acquire occupancy 
rights under cl. (b) of s. 59 (1). The ac- 
quisition by Musammat Devalia of occu- 
pancy rights was, therefore, clearly an 
acquisition as a widow. 


The learned Counsel for the appellants 
contended that there were observations in 
the judgment of Mr. Sri Ram Sud, which 
showed that Musammat Devalia had been 
given occupancy rights not as a widow 
butin her personal capacity, He further 
contended that even ifthe Revenue Court 
had made a blunder in conferring occu- 
pancy rights on Musammat Devalia in her 
own right, that judgment was binding 
on both the parties and the question was 
res judicata. The obvious reply to this 
argument is that the appellants have 
chosen to come into Court as plaintiffs 
under s. 59, Punjab Tenancy Act, and they 
must prove their right to succeed to 
Musammat Devalia unders. 59. Olause (a) 
of s. 59 (1) is of no assistance to the 
plaintiffs-appellants) as they are not the 
male lineal descendants of Musammat 
Devalia in the male line of descent. 
They are her male lineal descendants, but 
Musammat Devalia being a woman, they 
cannot be said to have descended from 
the last tenant in the male line of des- 
cent. If the Assistant Collector in 
granting occupancy rights to Musammat 
Devalia made a blunder, that blunder- 
could not be rectified, nor could Musammat 
Devalia be prevented from deriving any 
benefit that may accrue to her from 
that blunder, but the present plaintiffs, 
after the death of Musammat Devalia, cannot 
prejudice the rights of the landlord in 
the present suit, because no rights accrued 
tothem by the judgment ofthe Assistant 
Collector, dated March 27, 1923. For 
the reasons given above, I dismjss this 
appeal. Having regard to all the circum- 
stances, however l order that the parties 
shall, bear their own costs throughout. 


D. Appeal dismissed, 
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_ OUDH CHIEF COURT 
First Civil Appeal No. 113 of 1935 
September 9, 1938 
Zl4-UL-Hasan AND YORKE, JJ. 
Mahant HAR KISHAN DASS—Pratntire— 
APPELLANT 
versus 
SATCU R PRASAD—Derenpant— 


nae RESPONDENT, 

Res judicata—Particular issue decided in trial 
Court in previous suit—On appeal, suit decided on 
different issue only—Decision of trial Court on 
particular issue, if bar to subsequent suit raising 
same issue between same parties. 

Where in a previous suit one of the issues as to 
whether the suit property was appertenant to the 
religious institution or was personal property of 
the mahant was decided in favour of the defendant 
but, an appeal from the decision of the suit was 
decided on a different issue, the Court holding that 
it was unnecessary to decide other issues, a sub- 
sequent suit between the same parties involving 
the issue as to whether the property was apper- 
tenant to the religious institution or personal prop- 
erty of the mahant is not barred by the decision of 
the trial Court in the previous ` suit. Sheosagar 
Singh v. Sita Ram Singh (4), relied on. Midnapore 
Zemindari Co., Lid. v. Naresh Narayan Roy (D) 
Charles Hubea Kinch v. Edward Keith Walcott (2) 
and Kambala Sundararajama v. P. Ramalu 
Chetty (3), distinguished. 


F. C. A, against the order of Mr. Justice 
Thomas (sitting as Judge on the Original 
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Side), Lucknow, dated September 17, 
1935. 

Messrs. Niamat-ullah, Bhagwati Nath, 
Radha Krishna, Ganga Dayal and Karta 
Krishna, for the Appellant. 

Messrs. M. Wasim, Ghulam Hasan and 
B. P. Misra, for the Respondent. 

Judgment.—tThis is a plaintiff's appeal 
against a decree of a learned Judge of this 
Court sitting on the Original Side. The suit 
of the plaintiff-appellant was dismissed on 
a preliminary point, namely, that it is 
barred by res judicata, owing to the deci- 
sion in a previous suit (No. 1 of 1927), 
brought in this Court by Mahant Har 
Narain Dass, the immediate predecessor- 
ininterest of the plaintiff, against the 
present defendant-respondent, and the only 
question argued before us was whether or 
not the decision in suit Nu. 1 of 1927 was 
a bar to the present suit. 


The present suit was brought by the 
appellant for possession of properties 
specified in Annexures A to F attached to 
the plaint and for some other reliefs and 
he claimed to be the spiritual successor of 
Baba Hazara and Mahant Gur Narain Dass 
according to the following pedigree :— 


BABA HAZ aes ee (died 1824) 
Baba Amirti Dass (died 1827) 














Mahant Gur Narain Jot bass Narain Dass 
Dass (died 1862) (dead). | : 
Balak Ram appointed 
Mahant of 
Hathan (Punjab). 
| 
| | | | 
Oharan Dass Ram Saran Dass Harikishen Dass Mahant Har- 
(dead). (dead). (dead). charan Dass, 
(died 1910) 
e | 
| 
Mahant Harnarain Mahdnt Sant Sant Saran Harbhajan 
Dass Rain Dass Dass _ Dass 
(died 1933) (died 1922). (died 1918). (died 1907). 


Mahant Har Kishen 
Dass (plaintiff). 

Annexure A of the plaint relates to 
villages and shares in villages one hundred 
and eighty-one in number,e situate in 
the districts of Lucknow, Unao, Hardoi, 
Bahraico, Gonda and Kheri whico formed 
what is known as the Muaswasi estate and 
is entered in lists 1 and IL of the Oudh 
Estates Act of 1869. Annexure B com- 
prises four” villages said to have been 
acquired by Mahant Gur Narain Dass as 


177—99 & 100 


accretions to the estate. Annexure O cone 
tains the names of forty-two villages and 
shares in villages said to have been ace 
quired by Mahant Har Charan Dass. Ane 
nexure D is a list of twently five villages 
out of Annexures A, Band CO, which are 
said to have been made a wakf of for 
certain purposes by Mahant Har Charan 
Dass on February 13, 1879. Annexure E 
is the list of movable properties and cash 
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and Annexure F of decretal debts standing 
in the name of Mahant Narain Dass. 

The plaintiff's case is that the pro- 
perties in suit belong to a religious institu- 
tion of Udasi Nanakehani Feqirs founded 
by Baba Hazara, the headquarter of 
waich ıs in a compound. known as Bagh 
Baba Hazara, situate in Mohalla Ahata 
Surat Singh, Lucknow Oity. The institution 
is known as Sangat Bagh Baba Hazara. Baba 
Hazara is said to have flourished in the be- 
ginning of the 19th century and to have 
come to this province from the Punjab. He 
settled in a grove under a withered nim tree 
which in course of time revived and the pro- 
prietor of the grove influenced by the 
spiritual powers of the Baba made a gift 
of the grove to him. Gifts of money and 
landed property were made by the public 
and the ex kings of Oudh to Baba Hazara 
and his successors Baba Amirti Dass and 
Mahant Gur Narain Dass, so that at the 
time of the annexation of Oudh and of the 
proclamation of Lord Canning dated 
March 15, 1858, confiscating all lands in 
Oudh, Mahant Gur Narain Dass was in 
possession of the property mentioned in 
Annexure A. Subsequently when the land 
was released in favour of the previous 
owners by the letter of the Ohief Commis- 
sioner, dated October 10, 1859, the first and 
second summary settlements of the afore- 
said property were made with Mahant Gur 
Narain Dass. He died in 1862, but when 
the Oudh Eslates Act was passed in 1865, 
Mahbsnt Gur Narain Dass’s name was enter- 
ed as a taluqdar at No. 20, in list I, and at 
No. 4 in list II of the lists prepared under 
s. 8 of the Oudh Estates Act. A sanad 
was also granted to him in 160 and it 
contains a primogeniture clause. 

Mahant Gur Narain Dass was admittedly 
succeeded by his junior chela Mahant Har 
Charan Dass, who is said to have made a 
wokf of propeity entered in Annexure D in 
favour of the samachis of Baba Hazara and 
Mahant Har Narain Dass situate in the 
premises known as Bagh Baba bazara and 
fur expenses of Sadabart, Bhandara and 
of Ram Lila. Har Charan Dass died in 
1910, leaving a will dated December 1, 
190%, by which Le nominated bis iliegitimate 
son Sant Kain Dass as his successor. By 
this will he enjoined his successor to 
observe celibacy and to adheie to the 
other tenets of the Udas: Nihang cult. 
Mahant Sant Rain Dass accordingly succeed- 
ed Har Charan Dass tothe estate and was 
. in possession of it upto his deatn which 

. occurred in 1922, As he left no will, and 
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according to the plaintif-appellant, left no 
chela, three claimants to the estate ap- 
peared on his death. They were Har 
Narain Dass who claimed to be the chela 
of Har Charan Dass and Gurbhai of Sant 
Rain Dass, Musammat Sheoraj Kuar, mother 
of Sant Rain Dass and the present defen- 
dant-respondent Satgur Prasad alias Hari 
Saran Dass, who claimed to bethe son of Bibi 
Rup Kuar, daughter of Mahant Har Oharan 
Dass and sisier of Mahant Sant Rain Dass. 
This tripartite dispute was settled on 
January 20, 1922, by a compromise (Ex. A-3) 
brought about by some friends. Under this’ 
compromise Har Narain Dass.was to remain 
in possession of the estate during his life 
and was to be succeeded by the present 
defendant respondent and the latter was to 
nominate only a chela of the Udasi sect as 
his successor. 

On November 25, 1924, Har Narain Dass 
executed a deed of release (Ex. A-4) by 
which he surrendered his life interest to 
the present defendant-respondent who was 
to pay tohim Rs. 1,000 a month for bis life. 
It was provided in this deed that if the 
monthly payments were delayed, the pre- 
sent defendant-respondent would lose his 
rights nct only under this deed but also 
under the compromise of 1922 (Ex. A.-3). 

The plaintiff's case is that the property 
in suit belongs to the Sangat Bagh Baba 
Hazara, that neither confiscation’ nor 
granting of the sanad to Mahant Gur 
Narain Dass nor the passing of Act I of 
1869, could, in law, change the nature of 
the property which continued to belong 
and appertain to the Sangat Bagh Baba 
Hazara. He alleges that Mahant Har 
Narain Dass remained in possession of the 
estate till November 25, 1924, on which 
date the defendant obtained a release from 
him by means of fraud and undue in- 
fluence, that in pursuance of this deed 
of release the defendant came into pcs- 
session of the properties except Baugh Baba 
Hazara, which remained in the possession « 
of Mahant Har Narain Dass till his death 
in December 1933, that Mahant Har 
Narain Dass in 1921 brought a suit against 
the present defendant for canceliation of 
the deed dated November 25, 1924, on the 
ground amongst others of fraud and undue 
influence and for possessicn of Lhe proper- 
ties, except Bagh Baba Hazara which was 
in his possession, and for mesne profits 
thal in pursuance of the final decree in 
this suit passed by their Lordships of the 
Privy Council in 1932 Maharftt Har Narain 
Dass obtained delivery of possession of 


1938 


immovable properties and remained in 
possession thereof till his death. He fur- 
ther alleges that on Jauuary 11, 1934, he 
was installed as mahantof Sangat Bagh 
Baba Hazara in place of the deceased 
Mahant Narain Das by Sri Mahants, 
mahanis and fagirs of thé various Udasi 
Nihang Nanakshahi Sangats and is entitled 


to possession of allthe properties in suit. 


as such mahant. It is further stated that 
after the death of Mahant, Har Narain 
Dass the defendant tried to oust the plaint- 
iff from the Sangat where the plaintiff was 
residing and to take forcible possession 
thereof but the said Bagh Baba Hazara 
with some of the movable properties 
mentioned in Annexure E was attached by 
the Oriminal Court under s. 145, Criminal 
Procedure Code, and is still under attach- 
ment, that thedefendant who claims title 
underihe deed of January 20, 1922, 
(Ex, A-3) is in unlawful possession of the 
properties in suit and has no title to them 
as he is neither an Udasi Nihang Nanak- 
shahi Faqir nor the chela of any preced- 
ing mahant of the Sangat. The plaintiff 
further says that the properties in suit 
being at any rate attached to the office of 
the mahant of Bagh baba Hazara, he who 
holds the said office is entitled to them and 
the defendant who isnot the mahant has 
no title to them. With regard to the 
agreement of January 20, 1922 (Hx. A-3) 
he says thatif it was executed by Mahant 
Har Narain Dass, it is void and ineffectual 
for several reasons, namely, that Mahant 
Har Narain Dass had no right to alter 
the line of succession and to come to an 
agreement with regard to succession with 
the defendant who is neither a chela of 
any mahant nor an Udasi Nihang Nanak- 
shahi Faqir and, therefore, not a spiritual 
descendant of Baba Hazara, that the de- 
' fendaħt retains his natural ties and caste, 
eats meat, drinks wine and has Muham- 
madan progsitutes in his keeping s) that 
even if ever he was an Udasi Ninang 
Nanakshahi Faqir, he has ceased to be 
such, that Mahant Har Narain Das had 
no interest to convey to the defendant after 
his death and could not bind the subse- 
quent mahants, that the alleged agreement 
being in disregard of thesuterests of the 
Sangatis not binding on the Sangat or 
the plaintiff and tnat the agreement being 
neither a family settlement nora deed 
of amicable settlement of doubtful claims, 
does not alfecb the right of the plaintiff 
with régard tə the property in dispute 
or the Sangat or its mahant-ship. The 
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plaiatiff further contends that in any case 
the agreement of January 20, 1922, ‘does 
not and cannot affect the title of the 
plaintiff to the mahunt ship of the Sangat, 
the Sangat itself and the properties men- 
tioned in Annexures D, E and F. | 

Oo these allegations the plaintiff claims 
the following reliefs :— 

“(a@) A decree for possession be passed in 
favour ofthe plaintiff in respect of the properties 
mentioned in Annexures A, B,O and D anditems 
Nos, 23 to 42in Annexure E. 

(b) That mesne profits amounting to Rs. 2,00,000 
or such amount as the plaintiff might be held 
entitled to be decreed against the defendant. | 

(c) That it be declared that the plaintiff is the 
lawful mahant of Sangat Bagh Baba Hazara and 
is entitled tothe possession of the said Sangat and 
all the properties mentioned in Annexure E 
Items Nos. 1 to 22 and F. 

(d) That if relief (a) is not granted to the 
plaintiff, then it be declared that the properties 
mentioned in Annexures A, Band O are charged 
with the expenses of the Sangat Bagh. Baba 
Hazara and other religious and charitable objects 
connected therewith to the extent of Rs.. 10,000 per 
month. : 

(e) That costs of the suit be awarded gto the 
plaintiff, seta fete = 

(f) That such other relief or reliefs which the 
nature of the case may require be granted to the 
plaintiff.” ' 

The suit was contested by the defendant- 
respondent on Various grounds whick gave 
rise tothe following issues: 3 

1 “(a) Was Babu Hazara an Udasi. Nihang (celi- 
bate) of Nanakshahi Faqir sect and did-ha found 
a Sangat in Mohalla Abata Surat Singh, Lucknow 
City, known as Bagh. Baba Hazara? . 

(6) Is Bagh Baba Hazara an ancient religious 
institution and public place of worship. of.the 
Nanakshahi sect. and does it constitute a religious 
trust ? 

2(a) Is the plaintiff the sole surviving chela 
of Mahant Har Narain Dass ? 

(b) Is the defendant a duly constituted . chela 
of Mahant Sant Rain Dass as alleged by him ? 

3. Was Mahant Gur Narain Das in possassion 
of the immovable properties mentioned in Annex- 
ure A of the plaint or any of them, as and. in 
the capacity of the mahant of the alleged Sangat 
Bagh Baba Hazara, did those properties belong 
and appertain tothe said Sangat, both before and 
after the annexationof Oudh bythe British Govera- 
ment ? ‘ 
` 4, Are the properties mentioned in Annaxure 
B accretions to the alleged Sangat made.by Mahant 
Gur Narain Dass after the confiscation ? , 

5. In respect of what property was the sanad 
granted to Mahant Gur Narain Das? Was it 
granted to him in his capacity a3 the mahant of 
the alleged Sangat Bagh Baba Hazara? _. 

6. Was Mahant Gur Narain Dass the owner. in his 
owa right, of the properties mentioned in Annexure 
A (excepting Items Nos. 178 to 181), Aanexure B 
and Items Nos. ii to 33 of the Annexure U, before 
or aftertha annexation ? noe 

7. (a) Did Mahant Gur Narain Dass by his acts 
and- declarations constitute the properties in Annex. 
ures A and B trust properties. and himself a 
trustee thereof and hold the same as. mahani of 
the Sangat ? 
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(b) Were the properties mentioned in Annexure 

U acquired by Mahant Har Charan Dass with 
income of the alleged Sangat property in his hands 
and do they constitute Sangat properties? 
. (c) If the properties in Annexure A excepting 
Items Nos, 178 to 181 and B are held to be Sangat 
properties was Mahant Har Charan Dass the owner 
of properties in Annexure O, excepting Items Nos. 
14 to 33, in his own right? 5 

(d)_If the properties mentioned in Annexures E 
and F are heldtobe thé personal properties of 
Mahdnt Har Narain Dass, isthe plaintiff entitled to 


em 

(e) Did Mahant Har Narain Dass die posssesed 
of properties mentioned in Annexure E excepting 
‘Items Nos: 23, 24, 25 and 42 of Annexure E (b) 
and properties entered in Annexure F? 

t/f) What is the value of the properties men- 
tioned’ in Annexures E and F and of those proved 
or pomine to be in possession of the defend- 
ant ; 

8 Is Esgh Baba Hazara a Sangat of Udasi 
Nihang Nanakshshi Faqirs and dothe properties 
in suit belong and appertain to the said Sangat 
and are the trust properties for religious and 
charitable purposes relating to the said Sangat? 

9, If the properties in suit are not Sangat 
properties, are they attached. to the office of the 
mahant of Sangat Bagh Baba Hazara and is the 
plaintiff entitled to them as such? 

10, Are the properties mentioned in Annexures 
A, Band O burdened with the obligation of a 
trust in favour ofthe alleged Sangat and are 
they charged with expenses of the alleged Sangat 
and other religious and charitable objects con- 
nected therewith to the extent of Rs, 10,000 per 
mensemor of any other amount? If so,is the 
plaintiff entitled to a declaration to that effect? 

11. Does there exista custom among the Udasi 
Nanakshahi Faqir sect or inthe Sangat in ques- 
tion regulating the rule of succession, 

(i) to mahant-ship, and 

(it) to, the properties in suit? 

If so, what isthe custom? 

12; Were Sant Rain Dass and his predecessors- 
in-interest Jats and Sudras, and if so, how does it 
effect succeseion to the properties in suit? 

13 Was the plaintiff nominated as the successor 
under the will uated December 28, 1931, by Mahant 
Har Narain Dass? Is the said will valid and 
operatave? Was the plaintiff installed as the mahkant 
of the alieged Sangat bagh Baba Hazara? If so 
what. is its effect? 

14. (a) Did the deed dated February 13, 1879, 
creste a valid waqf in favour vf samadhis of 
Bagh Baba Hazara and Mahant Gur Narain Dass, 
as alleged by the. plaintifi, or was it void in 
la 


w i 

(b) Was the said deed cancelled as alleged by 
the defendant, and if so, is such cancellation valid 
and efiestive? ls the plaintiff entitled to claim 
any relief on the basis of the suid deed of wagy? 

15 (a) Did Mahant Har Narain Dass enter mto 
an agreement with the defendint in 1942, as alleged 
by him (defendant)? 

(b) Je the said agreement void, ineffectual and 
not binuing on the alleged dangat or the pluinuf, as 
allegeu by the plaintif in para, 29 cf the plaint? 

(ce, Ji the swa agreement be hela to be binding 
on the plainufi then to what properties in suit aces 
it apply? ` 

16. is the present suit or any ofthe issues in 
the . present suit barred by 7es guotcuta as alleged 
in paras, 48 and 4% of the written statement? 

17. Ie the plaintif estopped from contesting the 
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right and title of the defendant tothe properties 
in suit ? A i; 
18. Is the suit barred by limitation? 
19. To what mesne profits, if any, is the plaint- 
iff entitled? 


sah Towhat relief, if any, is the plaintiff entitl- 


The learned Judge of this Court who 
heard the case recorded some evidence and 
proceeded to decide Issue No. 16 and held 
as follows: 

“(1) that Mahant Har Narain Dass, plaintiff, brought 
the suit (No.1 of 1927) as representative of the 
Sangat and for possession of properties of that Sangat 
and that the present plaintiff is bound by that 
finding. 

(2) that reliefs(a}and A (1) were two independent 
reliefs and that issue No. 5 was a direct and sub- 
stantial issue and it was heard and finally decided 
with reference to relief A(1) by both the Courts, and 
the compromise of January 20, 1922, is binding on 
the plaintiff. Therefore the decision that the pro- 
perty is governed by ActIof 1869 and that the pro- 
perty is the personal property of Mahant Gur Narain 

ass and is not burdened with any trust, is res 
judicata,” : 

While deciding issue No. 16, the learned 
Judge considered the other issues in the 
case also. With regard to issues Nos. 2, 
11, 12, 13, 17,18 and 19, he held that they 
became unnecessary for decisionin View 
of the findiug upon the main question 
with regard to the rest he was of opinion 
that their trial was also barred by the 
decision in the previous suit (No. 1 of 
1927). 


The question before us is whether or 
not the decision in Mahant Har Narain 
Dass’s suit (No. 1 of 1927) operates as res 
judicata in the present suit. In order to 
decide this question, we must refer in 
detail to the pleadings and the decision. 
in the previous suit. The plaint (Ex. A-695) 
of the previous suit will be found com- 
mencing from p. 40 of Part Ill of the 
paper-book. It begins with the pedigree of 
the spiritual family as given in tne present. 
plaint and prays for the fullowing reliefs:— 

a) That the deed dated November 20, i924 to set 
aside as void. 

(a-i) That a declaration be made to the effect that 
the defenuant No. 1 is not entitled to any benefit 
under the agreement dated January 20, 1922, and the 
deed dated November zd, 1924, f 

Wb) A decree for possession be passed in favour of 
the plaintiff in respect of pioperties mentioned in 
Sch. A, Band C. a 

(e, That mesne „profits amounting to Rs. 5 lacs be 
decieed against the aelendent No. 1. Seti 

(a) Costs of the suit be uwarded to the plaintiff”. 

ie) Such othe: ielief or reliefe as the nature of the 
case may admit of be granted to the plaintifi. 

Wih regard tu relet (a) above, para. 
23 of the plaint runs as follows :— 

“That the deed dated November 25, 4924, referred 
to aboveis not binding on the plaintif inter alia 
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on the following grounds and the plaintiff is entitled 
to the possession of the property in suit: 

(a) That the said deed dated November 25, 1924, is 
without consideration. 

(b) That the said deed dated November 25, 1924, does 
not affect any conveyance of the rights of the plain- 

(9) That the said deed was obtained by the exer- 
cise of fraud and undue influence as alleged in the 
preceding paragraphs practised on the plaintiff who 
signed it without understanding the nature and 
effect of the deed on his interests at a time when he 
had no independent adviser and yielding to the im- 
portunity of those on whom he relied and who had 
their selfish interests in view”. 

With regard to relief (b) for possession, 
Mahant Har Narain Dass’s allegations as 
Contained in para. 24 of the plaint were as 
follows :— 

“That even if the deed dated November 25, 1924, be 
held to be valid and binding, the plaintiff is entitled 
to possession of the property in suit inter alia on the 
following grounds :— 

(a) That under the deed dated November 25, 1924, 
the defendant was bound to pay every month to the 
plaintiff the sum .of Rs 1,000 secured by the said 
deed and in case of default or delay, the plaintiff is 
entitled toenter into the possession of the entire pro- 
perty covered thereby and to avoid both the deeds 
dated November 25, 1924, and January 20, 1922, the 
defendant has all along been delaying the payment 
of the said sum and the payment for the months of 
November and December, 192", and January 1927, is 
still in arrears inspite of repeated demands. 

(b) That the defendant No. 1 hasby his actions and 
professions renounced nis adherence to Udasi sect as 
contemplated by the will cf Mahant Har Charan Dass 
andthe agreements dated January z0, 1920, and 
November 25, 1924, each have been thereby contraven- 
ed by defendant No, 1 and which in so far as they 
confer benefits on defendant No, 1 do so only in his 
espacity of a Nihang Udasi to which particular oult 
Mahant Gur Narain Dass kelong. 

(c) That the defendant No.1 retains his natural ties 
and caste and professes to bea married man, facts 
which disqualify him from occupying the position of 
a Mahant of the Gaddi of Baba Hazara and to be in 
possession of the property in suit.” 

It may be noted bere that the defend- 
ants of Mahant Har Narain Dass’s suit 
were not only the present defendant res- 
pondent but also two others, namely, 
Musampat Raj Kumari, defendant No. 2, 
who was said to bein the keeping of the 
present defendant-appellant, and Nand 
Kumar defendant No.3, who was manager 
of the estate and who was said to have 
secured for Limself a benefit of Rs. 100a 
month as a charge on the property in suit. 
The suit appears, however, to have been 
contested mainly by the present defendant. 
His pleas will appear from the issues 
framed in the case. They were as folluwa— 

“1, Was Har Charan Dass the senior cheia of 
Mahant Gur Narain Dass? 

2. Is the plaintiff the chela of Mahant Har Charan 
Dase, and if so, is he the senior chela ? 

Is Musammat Rup Kuar, mother of defendant 
a 1 illqgitimate daughter of Mahant Har Oharan 
ags 


HAR KISHAN DASS V. BATGUR PRAasan (OUDH) 


789 


4. Is the defendant No. 1 the chela of Mahant Sant 
Rain Dass ? 

5 Isthe property in suit appurtenant tothe Sangat 
of Baba Hazaraand not the absolute property of the 
Mahant for the time being ? 

6. Was the deed executed by the plaintiff and defen- 
dant No. | on November 25, 1924, not a genuine agree- 
ment but intended by the parties themselves to re- 
main inoperative ? 

7. Does the above deed, if genuine, amount to a 
valid conveyance of allthe property? 

8. Is the said deed invalid as being : 

(a) without consideration, or 
(c) obtained by undue influence and fraud as 
alleged by plaintiff ? 

9, Are the holders of this gaddi members of the 
sect of Nihang Udasi, and if so, are they bound to 
celibacy ? 

ï 0 Is the defendant No. 1 married to defendant 

0, 2? 

11. Hasthe defendant No. 1 forfeited his rights 
to this property by non-observance of the rules of the 
Udasi sect in the manner alleged in the plaint and 
in particular by contravening the terms of the will 
of Mahant Har Charan Dass and the agreement of 
January 20, 922? 

12 Has defendant No. 1 made default or delay in 
paying the allowance due tothe plaintiff under the 
agreement of November 25, 1924, and if so, haghe 
forfeited his rights under that agreement ? 

13. Is the plaintif estopped by accepting benefits 
under the deed of November 25, 1924, from chal- 
lenging the validity of that deed? | 

14. Ie the defendant No. 1 liable to render accounts 
of the receipts of the property since it came into 
mp possession under the deed of November 25, 

924? 
15. To what relief, if any, isthe plaintif entitl- 


ed? 

16. Arethe plaintiff's rights extinguished by the 
doctrine of merger and surrender ?” 

The suit was tried by Pallan, J., whose 
findings on the above issues were as fol- 
lows: 

On the first issue he held that Har 
Charan Dass was the junior chela of Gur 
Narain Dass. On issue No 2 it was held 
that the plaintiff wasthe senior chela of 
Mahant Har Oharan Dass. On Issue No. 3 
Musammat Rup Kuar was found to be the 
illegitimate daughter of Mahant Har 
Charan Dass. Issue No. 4 was found in 
the negative. On Issue No. 5, which is 
most important from the point of view of 
the present suit, the learned Judge held 
that the property was not appurtenant 
to the Sangat of Bagh Baba Hazara but 
the absolute property of the Mahant for 
the time being as a faluqdar under Act 
lof 1869. Issue No. 6 was found against 
the plaintiff and it was held that it was a 
genuine agreement aud was intended to 
be operative. Issue No. 7 was also decided 
against the plaintiff subject to the tindings 
on Issue No. & On Issue No. Bib wash Id 
that the agreement of November 25, 1924, 
was not -without consideration but was 
obtained by undue influence and fraud 


790 


On the question involved in Issue No. 9 
it was held that the holders of the gaddi 
while abstaining from marrying were 
in the habit of keeping mistresses. On 
Issue No. 10 it was held that no marriage 
took place between the defendants Nos. 1 
and 2, Issue No. 11 was decided in the 
negative, that isto say, against the plaint- 
iff. On Issue No. 12 the decision was that 
the defendant No.1 made default in pay- 
ing the allowance due to the plaintiff and 
that he had forfeited his rights under the 
agreement of 1924. Issues Nos, 13, 14 and 
16 were decided in favour of the plaintiff. 
As a result of the findings referred to above, 
the suit of Har Narain Dass plaintiff was 
decreed as follows : : 

ka) the deed of November 25, 1924, is set aside 
as void, 

(b) a declaration is made to the effect that the 
defendant No. 1 is not entitled to any benefit under 
the agreement dated January 20, 1922. 

(c)-a decree for possession is passed in favour of 
the plaintiff in respect of the properties mentioned 
in Scha. A, B and O, : 

(d) the plaintiff will receive such mesne profits as 
may be subsequently determined from defend- 
ant No. 1. 

(e) the plaintifi will receive his whole costs from 
defendant No. 1." 

The defendants Nos. 2 
their own costs. 

Against the decree of the learned Judge 
the present respondent filed an_ appeal 
which was heard by Stuart, O. J, and 
Wazir Hasan, J.. who varied the decree of 
the trial Judge in the following terms: 

“ We affirm the decree of the trial Court insofar 
as the relief of cancellation of the document of 
November 25, 1924, is concerned and also to the relief 
for ‘possession in consequence thereof. As to the 
rélief granted by that Court in respect of the for- 
feiture of the defendant-appellant’s rights under the 
settlement of January 20, 1922, we accept the appeal 
and reject that relief. As ‘to mesne profits, the 
plaintiff is only entitled to them frcm the date of 
the suit till the recovery of possession by him, the 
reason being that the document of November 25, 
1924, was only voidable at the option of the plaint- 
iff and the plaintiff did not exercise that option 
earlier than the date of this suit. The amount of 
the mesne profit will be determined hereafter. 

As to costs we are of opinion thatthe plaintiff is 
not entitled to his costs in full because he obvious- 
ly asked for more reliefs than he was entitled to 
and it was only before us that the claim to relief in 
respect of a declaration that the defendant No. 1 
is not entitled to any benefit under the earlier 
document of January 20, 1922, that is tosay, he has 
lost his remainderman’s estate also was admitted 
by the plaintifi-respondent’s learned Counsel as 8 
relief to which the plaintiff ie not entitled if the 
relief as to the cancellation of the deed of Novem- 
ber 25, 1924, is granted in his favour. We, there- 
fore, direct that the plaintiff will be entitled to 
half his cost from the defendant No. 1, Satgur 
Prasad in both the Courts and that the said defend- 
ant and the other two defendants will bear their 
own costs throughout.” , 


and 3 will bear 


HAR EISHAN DASA V. SATGUR PRASAD 


(OUDH) 17710 


It will thus be seen that the Appellate 
Bench of this Court disallowed relief (a-1) of 
the plaint and varied the decree of the 
trial Court. With regard to mesne profits- 
by restricting the period of those profits and 
holding that the plaintif was entitled to 
mesne profits from the date of the suit 
only. Against this decree both the parties 
appealed to His Majesty in Council and 
the judgment of their Lordships of the 
Privy Council (Ex. A 1025) shows that the 
decree of the Appel'ate Bench of this Court 
was varied only in so far as to substitute 
for the words “date of the suit”, the words 
“twenty-fifth of November 1924” and to add 
after the words “possession by him” the 
words “the defendant-appellant being en- 
titled to credit in the account so to be 
taken for all sums paid by him after that 
date to the respondent No. | and interest 
being allowed at the usual’ rate on both 
sides thereof." Thus the decree of the 
Appellate Bench was amended only in res- 
pect tothe mesne profits, In other respects 
the decree was allowed to stand. : 

There can be no doubt that Issue No. 5 of 
the previous suit namely, whether the pro- 
perly in suit appurtained tothe Sanget of 
Baba Hazara or wasthe absolute property 
of the Mahant was decided by the trial 
Court against the then plaintiff and it was 
held that the property was not appurtenant 
to the Sangat was the absolute property of 
the Mahart for the time being as a talugq-: 
dar. As, however, the decree of the trial 
Judge was appealed from, it merged into 
the Appellate Court’s decree and the ques- 
tion is whether or not the Appellate Court 
decided this question and whether it affirm- 
ed or reversed or varied the finding of the 
trial Gourt on this point. While the learn- 
ed Counsel for the respondent contends that 
the finding of the trial Court on Issue No. 5 
was affirmed by the Appellate Bench, it 
was argued on behalf of the plaintiff*appel- 
lant that the Appellate Court did not decide 
the question at all but confined its decision to 
a finding on Issue No. 8 (b) namely, whether 
or not the deed of 1924 was void on account 
of undue influence and fraud. It is con- 
ceded on behalf of the respondent that if 
the learned Judges who heard the appeal 
in this Court did not decide the 5th issue, 
the questicn whether or not the property 
in suit belonged to the Sangat cannot be 
regarded us res judicata. 

After hearing the learned Counsel for the 
parties at length and giving our best con- 
sideration to the question, we regret we can- 
not agree with the finding of thé learned 
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trial Judge on this point. After reading 
the judgment of the Appellate Court with 


care more than once, we have come to the. 


conclusion that the questicn involved ia 
Issue No. 5 of the previous suit was left un- 
decided Ly that Court. ; 
_ Before quo'ing some passages from the 
judgment of the Appellate Bench which bear 
on the point, we consider it necessary to refer 
ta some proceedings in the trial Court. It 
appears thit during the course of the trial 
before Pullan, J., Mr. Niamatullah, Counsel 
for the plaintiff, made the following among 
other statements on July 16, 1927, (p. €9, 
Part TIT of the paper-book). 

“His client claime the property es successor of 
Mahant Sant Rain Dass but not independently of the 
agreement of January 20, 1922." 


After this statement the Counsel for the 
defendant putin an application on August 
15, 1927, saying that in view of the state- 
ment of the Counsel for the plaintiff, Issues 
Ncs. 1 to 5 and 9in the case had become 
unnecessary and praying that these issues 
be deleted (vide p. 71, Part IH of the paper- 
book). In reply to this application, an 
application was putin on August 22, 1927, 
on behalf of the plaintiff in which it was 
said that the statement of the plaintiff's 
Oounsel referred to in the defendant's 
application only meant that the plaintiff 
claimed to be the successor of Mahant Sant 
Rain Dass as alleged by him in the plaint 
bat subject to the covenants binding on 
him under the agreement of January 20, 
192?, and that that statement did not obviate 
the necessity of Issues Nos. | to 5and 9 
being tried. On this the learned Judge 
passed an order in which he said: 


“In my opinion the issues as already framed , 


should vemain intact except for the verbal altera- 
tion effected in Issue No. 3 and Iorder according- 


It will thus be seen that all the issues 
originally framed in the case “were allowed 
to remain,as they were. Indeed, the learned 
Judge recorded findings on each and every 
one of them. Whenthe case came up in 
‘appeal before the Bench, however, il. appears 
that the learned Counsel for the plaintiff 
agreed that if Issue No. 8 (b) namely, 
whether or not the release (Ex A-.) < was 
obtained by undue influence and fraud be 
decided in nis favour, other questi ns raised 
by him in his memorandum of appeal need 
not be decided. $ 

We may now refer to the following pas- 
Sages occurring in the judgment of their 
Lordships of the Appellate Bench : 


“Before proceeding further it is necessary to 
clear one important matter. The plaintiff founded 


his title to immediate possession exclusively on the _ 
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settlement of January 20, 1922. This was clearly 
stated by the learned Counsel for the plaintiff on 
the day of the opening of the trial of this case 
before Mr ‘ustice Pullan, This statement will be 
found at page 3? of Part I of therecord. The 
statement is as follows :~— 

Mr Niamatullah ‘Counsel for the plaintiff) states 
that his client*claims the property as the successor 
of Mahant Sant Rain Dass, but not independently of 
the agreement of January 20, 1922. 

The question of the plaintiff's title having thug 
been confined to rest on the settlement of January 
20, 1922, the Counsel for the defendant-appellant 
stated in reply that ‘in view of the statement just 
made by Mr Niamatullah for the plaintiff he does 
not now consider if necessary to setup the title 
of defendant No. 1 prior to the agreement of 
January 20, 1922. In this state of pleadings it is 
clear that all questions relating to the titles of the 
plaintiff and the defendant to the property in suit 
under a claim of succession to the estate of Mahant 
Sant Rain Dass outside the terms of the settle- 
ment of January 20, 1922, are beyond the scope of 
the present suit. It follows, and this was agreed to 
by the learned Counsel on both sides before us, 
that in the event of the later agreement of Novem- 
ber 25, 1924, being set asideas vitiated by undue 
influence and fraud, the parties, in respect of their 
righte, are relegated to the position which they 
occupy under the earlier agreement of January 20, 
1922, and inthe same event it is further agreed 
that the decree of the trial Court must be modified 
by deleting the relief in respect of the deed of 


January 20, 1922 Tt will appear from what has 


just now been stated that the primary question Piss 
decision inthe appeal is the one which is covered by 
Issue No. 8 (b) (see page 31, Part I of the printed 
record) of the issues framed inthe trial Court, and 
if we uphold the finding of that Court on this 
issue, no other question need be decided. We may, 
however, mention that on behalf of the appellant 
the findings of the trial Court on Issues Nos. 12 and 
13 and on behalf of the plaintiff-respondent on 
Issue No. 10 were also challenged. After hearing 
prolonged arguments on both sides and after hav- 
ing taken time for considering our judgment, we 
have come to the conclusion that the finding of the 
trial Court in Issue No. 8(6) must be affirmed. In 
consequence of this conclusion we would refrain 
from deciding any other issue in the appeal.” 
The underlined porcions of the above 
passages appear to us to show clearly that 
the Appellate Bench considered it uneces- 
sary to decide any of the issues arising in 
the case except Issue No. 8 (b) and that they 
did not decide any other issue. The learn» 
ed Counsel for the respondent relies on the 
following passage occuring at p, 119. 
“Mahant Gur Narain Dass was, therefore, a 
talugdar within the meaning of the Oudb Estates 
Act of 186°, andthe immouvable property held by 
him anl now in suit isan estate within the mean- 
ing of the same ict This conclusion wasagreed to 
by both sides during the c urse of the arguments 
befure us In ths trial Court, however, the plaintiff 
set up the case that the estate in suit was burden- 
ed with a religious trust and the succession to it 
was regulated by the custom of the condation to 
which it was attached. This foun lation according 
to him is th. Nanakshahi Sangat situated in the 
City of Lucknow. According to the custom the 
plaintiff said the title to succession is with him 
and according to the same custom, it is not with 
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the defendant-appellant. The trial Court rejected 
this case of the plaintiff and found that the estate 
in suit was held by Mahant Gur Narain Dass in 
his own right without any obligations of a reli- 
gious trust and that the incidents of an estate as 
defined in Act I of 1869, are applicable to it. 
This finding of the learned Judge was not question- 
ed before us by the learned Counsel’ for the pleint- 
repent and is, therefore, agreed toby both 
sides, " 


-It is argued that this amounts to an 
affirmation of the trial Court's finding that 
the property in suit is not appurtenant to 
the Sangat and that in fact that finding 
of the trial Court was accepted in appeal 
by the learned Counsel for the then plain- 
tiff-+respondent. We cannot, however, accede 
to this argument. Though the last sentence 
of the. passage quoted above is not very 
clear, there can be no doubt that the pas- 
sage occurs in the narration of the facts 
ofthe case and cannot, in our opinion, be 
taken as afinding recorded by the Appel- 
late Bench. The narration of facts con- 
tinued to about three pages after the 
passage quoted from p.” 119 and the con- 
sideration of the questions involved in the 
case commenced with the first paragraph 
at. p. 123 quoted above, and after referr- 
ing to the points agreed to by the learned 
oe on both sides the learned Judges 
said ;- 

“ After hearing prolonged arguments on both sides 
and after-having taken time for considering our 
judgment, we have come tothe conclusion that the 
finding of the trial Court on Issue No. & (b) must 
be affirmed, In consequence of this conclusion we 


would refrain from deciding any other issue in the 
appeal.” 


We are of opinion that the words “any 
other issue” mean any issues other than 
Issue No. 8(b). The learned Counsel for 
the respondent contends that they mean 
any issue other than Issue No. 8 (b) and 
the other issue referred to at p. 119 but 
this contention is rebutted and ths view 
taken by us fully supported by what follows 
at p. 139, namely 


“On behalf of the plaintiff-respondent the finding 
of the trial Court on Issue No. 10 was challenged 
but as we have already said every other Iesue in 
the case becomes immaterial after we have affirmed 
the finding of the trial Court on the issue of undue 
influence and fraud.” 


This leaves no rcom for doubt that the 
learned Judge did not consider it necessary 
to decide any issue other than that of undue 
infinence and fraud and that they did not 
decide any such issue. 

The conclusion that we have arrived at 
is further strengthened by the fact that 
the whole of the judgment of the Appellate 
Bench after the narration of the facts of 
theicase is devoted solely to a considera- 
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tion of Issue No. 8(b)namely whether or 
not the release of 1924 was obtained by 
-undue influence and fraud. We may also 
print out that the gole or at least the main 
object of Mahant Har Narain Dass in the 
previous suit was to obtain immediate 
possession of the property and but for the 
release of November 25, 1924, he was 
entitled to possession for life even under 
the agreement of January 20, 1922, so that 
it was perfectly reasonable on the part of 
the Counsel for Mahant Har Narain Dass 
to say that if Issue No. 8 (b) relating to the 
invalidity of the deed of release on the 
ground of undue influence and fraud he 
decided in his favour, he did not insist on 
any other question in the case being de- 
cided. Accordingly the Appellate Bench 
proceeded to decide Issue No. 8 (b) and 
having concurred with the trial Oourt’s 
finding on that issue and having declared 
the release of 1924 void, decreed the plain- 
tiff’s suit for possession “in consequence of” 
their cancelling the deed of November 25, 
1924, 


So far as the decree of their Lordships 
of the Privy Council is concerned, it only 
confirmed the decree of the Bench of this 
Court except with regard to the period for 
which the-plaintiff was entitled to mesne 
profits and though the plaintiff in his 
appeal before their Lordships raised various 
questions in his memorandum of appeal, 
their Lordships referring to the plaintiff's 
cross-appeal and to the Appellate Court’s 
cross-appeal and to the Appellate Court's 
finding that the plaintiff was not entitled. 
to mesne profits for a period earlier than 
the date of the suit say :— 

“It is against this finding only that the cross- 
appeal of the plaintiff has been pressed and it is 
contended on his behalf that, having regard to the 
conclusion, now established that the deed under 
which the defendants got possession was procured 
by undue influence and fraud, the plaintif ès entitled 
to the account which he has claimed.” 

It is thus clear that their Lordships also 
did not decide any question other than that 
of mesne profits. 


We are, therefore, decidedly of opinion 
that the decision in Mahant Har Narain 
Dass’s suit (No. 1 of 1927) does not 
operate as res judicata on any issue 
raised in the*present suit. In view of this 
conclusion it is not necessary to refer to 
the various cases relied on by the learned 
Ccunsel for parties except one or two. 
The learned Counsel fur the respondent 
laid great stress on the case of, Midnapur 
Zamindary Co. Lid. v. Naresh Narayan 
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Roy (L. R. 511. A. 293) (1) in which it was 
held that anissue is res judicata when 
the judgment ofan Appellate Court shows 
that the issue was treated as material 
and was decided although the decree made 
merely <ffirm the decree of the lower 
Court which did not deal with the issue, 
but in Mahant Har Narain Dass’s case the 
appellate Court neither decided Issue No, 5 
nor treated it as material. 

The case of Charles Huber Kinch v. 
Edward Keith Walcott (A. I. R. 1929 P. C. 
289) (2) was also relied on which lays down 
that an order by consent, not discharged 
by mutual agreement and remaining un- 
reduced is as effective asan order of the 
Ocurt made otherwise than by consent and 
not discharged on appeal, but this case, 
too, has manifestly no application to the 
facts of the case as found by us. 

In the case of Kambala Sundararajama 
v. P. S. Ramulu Chetty (139 Ind. Cas. 761) 
(3) relied on by the learned Counsel for 
the respondent it was held that where 
ina prior euit there was no issue or 
decision of a certain pointas it was ad- 
mitted by both parties and a decree was 
passed on tte basis of the facts admitted, 
res judicata on account of the prior deci- 
sion extends not to the - actual decision 
only but to the common basis or facts 
accepted by both parties and incor- 
porated and made the foundation of the 
judgment and decree in the case; but as 
we have seen, the decision of the appel- 
late Court in Mahant Har Narain Dass's 
ease did not proceed on any facts agreed 
to by parties. 

The present case appears to us to be 
governed by the decision of their Lordships 
` of the Privy Council in Sheosagar Singh v. 
Sitaram Singh (L. R. 241. A, 50) (4). In 
that case a suit was brought to have it 
declared that the defendant was not the 
son of Anar Koer. In a previous suit 
between the same parties the issue 
whether the defendnut was or was not 
the son of Anar Koer had been raised 
and decided against the plaintiffs by the 
first Court but the High Court dismissed 
the suit as not properly constituted without 


(1) 51 IA 293; 80 Ind. Cas, 827; A I R1924P O 
144; 47 M LJ 23; 26 Bom. LR 6jl; 51 C631; 35 
M L T 169; 23 AL J 76:78 CWN 34; 20 L W 70; 
(1994) M W N 723; 6 P L T 750P O). 

(2) A IR199 PC 289; 118 Ind. Oas. 7; 57M L J 
429: 20 L W €06; Ind. Rul. (1929)P 0 287 (P O). 

(3) 139 Ind. Cas. 761; A I R 1932 Mad. 519; 36 L 
W414: Ind. Rul. (1932) Mad. 789. 

a 24 TA (50; 240 616; 1 0 W N 297;7 Sar, 124 
(PO). 
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giving any decision of the issue whether 
the defendant was or was not the son of Anar 
Koer, It was held by their Lordships of 
the Privy Council that the issne had not 
been “heard and finally decided’, and 
was not res judicata. Similarly in Har 
Narain Dass's case though tke trial Court 
have a finding .on Issue No. 5 the Appellate 
Court disposed of the suit on a totally 
different ground. Therefore, the finding 
of the trial Oourt in the previous 
suit is not a barto the trial of the issue 
in the present suit whether the property 
in suit appertains tothe Sangat Bagh Baha 
Hazara. 

We may also note that it was conceded 
by the learned Counsel for the respondent 
that even if Issue No. 50f Mahant Har 
Narain Dass’s suit be deemed to have 
been decided in that suit, some of the 
issue in the present suit, namely, Nos. 2 (a), 2 
(b), (11) (i), 12, 13, 14 (b), 15 (e), 17 and 18 
will have to be tried. 

We allow the appeal with costs and 
having cometo a conclusion contrary 
to the decision of the learned trial Judge 
on the question of res judicata, remand the 
case fortrial under O. XLI, r. 23, Oivil 


Procedure Code. The costs of the trial 
Court will abide the result. 
S. Appeal allowed, 


renee 
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The case of each tribe should be decided on its 
own custom. The Awans are governed by Awan 
Customary Law andthe mere fact that they liveina 
village Kakar which is a part of Tapa Daudzai does 
nct alter their pceition. The Awans, according to 
their customary law, Lave unrestricted power of 
making testamentary dispocitions of their property. 
A will therefore in favour of sister's som tu the total 
exclusion of collaterals is valid. 

'Case-law reviewed.]| z 

Where a witncss has not been confronted witb. the 
statement he had made to the Police in his examina- 
tion regarding such statement, the statement is not 
admissible in evidence. 

CO. A. from the 
Sub-Judge, Peshawar, dated October 
1937. 

Mr. Saaduddin Khan, for the Appel- 
lants. 

Sardar Raja Singh and Mr. Saidali Shah, 
for Respondents Nos. 1 and + to 8, respec 
tively. 


Mir Ahmad, J.—One Faizullah Khan, 
the lanbardar of village Kukar, made a 
will on July 7, 1920, by which he left all 
his property to the sons of his sisters, that 
ig to say Ismail, Akram, Sardar and Gul 
Badshah. Faizullah was murdered cn 
October 5, 1935. His property wus mutated 
in the names of his collaterals. Conse- 
quently the four beneficiaries under the 
will brought this suit fora declaration that 
the will wus duly executed and was opera- 
tive, and that the mutation of the property 
of Faizullah Khan in favour of his col: 
laterals was ineffective and liable to can- 
cellation. The defendants took up several 


judgment of the Senior 
18, 


` pleas and the trial Judge, therefore, framed 


the following issues: 

(1) Whether this suit in the present form is 
competent? (2) Is the value for purposesof juris- 
diction correct? (3) Whether the will in question 
was executed by the deceased and ie genuine? 
(4) IE so, whether Faizullah Khan wae competent 
to make the will both according to custom and 
Shariat ? (5) Whether the parties are governed 
by custom or Shariat? (6) To what relief are the 
plaintifs entitled and in respect of what pro- 
perty ?” 

Abdul Raskid, the scribe of the will, 
appeared to say that he wrote it for Faiz 
ullah Khan. Attar Singh and Pir Mohum- 
mad, two marginal witnesses, deposed 
that the will wes duly executed by Fuiz- 
ullah Khan. Mohammad Anwar Beg, 
patwari of Kukar. said that a partof the 
property left by Faizullah Khan was in 
possession of the p.aintifis. So did Firdaus 
Khan, patwavi cf Nachapa Payan, in whica 
village also Faizullah Khan had lands. 
One Abdul Ghani stated that Feroz, 4 cousin 
of Faizullah Khan, had willed ali his pro- 
perty to his sister Musammat Fakhar 
Nigsa. 
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periy of Feroz in favour of Musammat 
Fakhar Nissa was also placed on the file. 
The Naib Judicial Qanungo, Peshawar, pro- 
duced a copy of S. 21 cf riwaj-i-am of 1870. 
lor the defence Mohammad Akbar Shah, 
Sub-Inspector was produced, who said that 
he investigated the case relating to the 
murder of Faiznllah Khan. He stated that 
Akram made the statement before him that 
the deceased had made a will. He ad- 
mitted that Akram hid firsttold him that 
the will had been lost by Attar Singh with 
whom it was kept but informed him later 
tnat the will had been found. 

The trial Judge decided Issues Nos. 1 
and 2 in favour of the plaintiffs because 
they were not seriously contested. As. 
regards Issue No. l1, he also added that 
there was sufficient evidence on the file to 
show thal the plaintiffs were in possession 
of some of the property and that, therefore, 
a suit for declaration was competent 
Regarding Issue No. 5, he observed that the 
Counsel on both sides admitted that the 
parties were governed by custom. Under 
Issue No. 3 he held that the will was duly 
executed: As to Issue No. 4 he gave the 
finding thatthe will was invalid. In doing 
so he depended on the judicial pronounce- 
ments of this Court in the following cases: 
Civil Appeal No. 167 27 of 1925; Civil 
Appeal No. 198-48 of 1926; 66 J. R.; 78 J. Ra; 
10¢J. R; Zanan Khan v. Sultana (1) 
Auring v. Kalam Khan (2) and Sultan v. 
Wazir (3). He has summed up his 
finding on this issue in the following para- 
greph: 

“Tapa Khalsa, Tapa Mohmand, Tapa Daudzai 
and Tapa Khalil within the teshawar District 
are almost contiguous to each other and the 
trend of authorities in such cases shows that a will 
to ths total exclusion of near collaterals would not 
be justified and that awill can be made in favour 
of widow, sons and daughters, but there is no 
authority for holding that a will can be made in 
favour of the sons of one's sister of the entire estate 
of the testator to the total exclusion of kis col- 
laterals Reading the rulings as they stand and fol- 
lowing the principles which seem to have been 
adopted almost in conformity with the earlier 
rulings in the Judicial Record, it must be held that 
the will in favour of the plaintifis to the ex- 
clusion of the collaterals of the deceased Faiz- 
ullak cannot be upheld by the custom prevailing 
within the Peshawar Tahsil and different Tap- 
pas. I must, theresore, find Issue No.4 against the 
plaintifs.” 

The suiit wag, therefore, dismissed. The 
beneficiaries under tne will have come up 
on uppeal to this Court. On appeal it has 


(1) 23 R 34; 144 Ind, Uas. 320; A I R 1933 Pesh, 44; 
6 R Pesh. 4. 
(2)2J R28; A I R1938 Pesh, 94. 
(3) 2d R 29; A 1 R 1936 Pesh. 92. 4 
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been pointed out that Faizullah Khan was 
ao Awan, that village Kukar is occupied by 
Awans, though administratively it has 
‘been madea part of Tapa Daudazai, that 
Daudzai Pathans have customs different 
from those of Awans, and that according 
to Awan castom Faizullah Khan had full 


Tight to make- a testamentary disposition of’ 


his property. To prove this last allegation 
our attention was invited to paras. 92 and 
93 of Lorimer’s Hand-book of Customary 
Law of Peshawar District compiled at the 
Settlement of 1895-95 which Counsel urged 
were in his favour, and to the fact that one 
Feroz who was a cousin of Faizullah Khan 
had similarly given all his property to 
his sister Musammat Fakhar Nissa. The 
learned Counsel for the appellants has 
urged that in view of the pronouncement of 
their Lordships of the Privy Council in 
Vaishno Ditti v. Rameshri (4) (case from 
this Court) the statement of custom re- 
corded in Lorimer’s Hand-book was per se 
evidence of the existence of the custom 
irrespective of any instances in support of 
it. Counsel pointed out that his clients 
had, however, proved an instance also 
in support of the recorded custom, that is 
to say the will by Feroz, a cousin of Faiz- 
ullah Khan, in favour of his sister. Oounsel 
urged that as against this evidence there 
was nothing on the file to show that the 
recorded custom was incorrect, and that in 
the absence of rebuttal, the recorded custom 
must have its way as implied in the judg- 
ment of their Lordships of the Judicial Com- 
mittee quoted above. 

The learned Counsel for the respondents 
said that no custom of testamentary dis- 
Position had been proved to exist amongst 
Awans, that village Kukar being situated 
in Tapa Daudzai the custom of Daudzai 
Pathans should be taken to apply, and that 
according to custom prevailing amongst 
Daudzai Pathans the power of will-making 
was Yrestrictedto only a portion of the pro- 
perty being given to dependants. For the 
‘custom prevailing amongst Daudzai Pathans 
he relied on the authorities of this Gouri 
in particular Judicial Record No. 66. The 
position of recorded custom has been made 
very clear by their Lordships of the Judi- 
cial Oommittee in the ruling referred to. 
It will be useful to reproduce what their 
Lordships have said in this connection. 

“In these circumstances it has been rightly held 


in the Lahore Oourt in the case above-mentioned 
that, where a custom is alleged, a duty is imposed 

{4 A 1R1928 P O 291; 113 Ind. Cas. 1; 10 L 88; 
55 I A 407; 29 P L R654; 55 M LJ 746; 28 L W 908; 
490 LJ 38; (1999) MW N 5 (P O) 
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on the Courts to endeavour to ascertain the exist- 
ence and nature of that custom; and the Local 
Government has cometo their existence by estab- 
lishing a riwaj-i-am or record of custom in the 
different parts of the Punjab, includingthe North- 
West Frontier Province which was formerly in- 
cludedin it. It has been held by this Board that 
the riwaji-am is a publie record _ Prepared by 
a public officer in discharge of his duties and 
under Government rules; that it is clearly admis- 
sible in evidence to prove the facts entered there- 
in subject to rebuttal and that the statements 
therein may be accepted even if unsupported by 
instances, Beg v. Allahditta (5) and Ahmad Khan 
v. Chamin Bibi (6). Further, manuals of customary 
law in accordance with riwa}-i-am have been issued 
by authority for each district, and in their Lord- 
ships’ opinion stand on much the same footing as 
theriwaj-i-am itself as evidence of custom, In 
these circumstances their Lordships are of opinion 
that, even though there be no eviience of instances, 
still, if the custom epoken to by the party's wit- 
nesses is in accordance withthe custom applicable 
to his community according to the Manual of the 
Customary Law of the District, there is sufficient 
prima facie evidence of the existence of the cus. 
that it 
ought not to be insufficient merely for want of in- 
stances.” eae i 

When we apply the principles enunciated 
in this authoritative pronouncement, it 
becomes clear that the onus lies on the 
plaintifs in the first instance to prove their 
claim that custom authorizes the will made 
by Faizullah Khan. In this connection they 
wish us to consider questions and answers 
No. 92 and 93 of Lorimer’s Hand- book, which, 
according to their Lordships, are relevant 
pieces of evidence by themselves and do 
pot need any instance to support them. 
When considering these questions and 
answers we have first to decide whether 
the custom of Awans or the custom of 
Daudzai Pathans should apply to this ease. 
Faizullah Khan was an Awan and there is 
no reason why the custom of Awans should 
not apply tohim. The mere fact that this 
Tap» is called Tapa Daudzai, which is a 
very vague geographical division, dues not, 
in our opinion, alter the situation. Now 
question No. 9: runs thus: 

“Power of a proprietor to make by word of mouth 
or in writing a disposition of his property to take 
effect after his death.” | ' 

The answers of several tribes have been 
recorded in reply to this question but the 
Awans are not mentioned at all. Tae Daud- 
zais were inclined to refer all questions of 
wills to the test of Shariat. The next quese 
tion No. Y8 is: ‘‘Limitatiou of the power of 


(5) 33 Ind, Cas, 354; A I R1916 P O 129; 44 O 749; 
44T A 89; 45 PR 1917; 12 P W R 1917; 21 M L T 310: 
32 M L 3'615; 19 Bom L R 388; 15 A LJ 525;210 W 
N 842; 26 O L J 175 (P O). 

(6) $1 Ind, Oas. 455; ATR 1925 P ©267;6 L 502; 
5214379; LR 6A (P 0) 19030 WN 93; 390 W 
N 506; 50 M L J 687 (P O). 
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bequest." In reply to this -question the 
Awans acknowledged that there were no 
restrictions on the power of bequest. It is 
obvious that if there were no restrictions 
on the power of bequest, the power of 
bequest was there. Tne allegation of the 
learned Counsel for the respondents that 
the absence of reply from Awans to ques- 
tion No. 92showed that there was no recorded 
custom regarding them isnegatived by ques- 
tion and answer No 93. We, therefore, hold 
that according to recorded custom Faizul- 
lah Khan who was an Awan, had a power 
to dispose of his property by a will and 
that there was no limitation on him in the 
matter. In addition to this we have got the 
family instance of Feroz who gave all his 
property to his sister and his will was car- 
ried into effect. Keeping their Lerdships 
view in mind this evidence should be suffi- 
cient to establish the plaintiffs’ case if no 
rebuttal is forthcoming: in other words the 
onus which initially rested on the plaintiffs 
is shifted to the defendants. 

The defendants have not proved any- 
thing to show that the recorded custom 
is wrong They have depended upon the 
rulings of this Court made from time to 
time by the Judicial Commissioners of this 
Province. We do not propose to go into 
them in detail so far as the generalizations 
niade in them with respect to the Pathans 
of Peshawar District are concerned; for we 
think that the case of each tribe should be 
decided on its own custom. We may, how- 
ever, briefly give a survey of the judge- 
made law on the subject of will-making in 
Peshawar District to show that the gene- 
yalizations contained in the judgments have 
influenced the learned trial Judge to a large 
extent in departing from the established 
principle that the case of every tribe must 
be decided on its own recorded riwajz. Ia 
Bahadur Khan v. Official Receiver (7) Mr. 
Bunbury, Judicial Commissioner, was of 
opinion that Pathans had an absolute right 
of making testamentary dispositions. He 
relied on the riwaj of 1070 in which the 
power of transfer inter vivos was recognized 
amongst the Pathans. We may point out 
that no mention was made of will-making 
in this riwaj. In 66 J R Mr. (now Sir 
William) Barton struck a discordant note. 
He held that although testamentary dis- 
position was allowed in the Peshawar 
District, there were restrictions. What those 
restrictions were became the subject of 
various decisions from time to time and 


much time was spent in defining dependants 


(7) 2 J R26; A I R 1936 Pesh, 109. 
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and the portion which a testator could 
give of his property to such dependanis. 
Eventually Mr. Pipon, Judicial Oommis-: 
sioner gave his judgment waich is reported 
in Abdul Manan v. Faruqa J. R. No. 111. 
In this judgment he noticed that in 
the riwaj of 1870 the power of gift inter 
vivos was conceded but no mention 
was made of a power of bequest, that the 
result of the influence of British rule for 
25 years was that in 1895 the power of. 
making testamentary disposition was re-- 
cognized, but in the case of some tribes 
restrictions were imposed on it, that the 
advance of modern ‘civilization made will- 
making popular, and that by the time 
his judgment was being delivered, the . 
onward march had reached such a stage that.. 
will making had become established in the 
district subject to the restriction that a 
minor son could not be disinherited and ` 
that a major son could only be disinherited 
for disloyalty. 

In the case before us we do not propose ` 
to be guided by any general considerations. 
As remarked by their Lordships of the 
Privy Council every case has its own merits 
and must be decided on the proof adduced 
in favour of the custom and the rebute 
tal thereof. The only relevant authority 
brought to our notice by the learned Counsel 
for the respondents is Aurang Y. Kalam 
Khan (2) in which a Bench of this Court 
has held that amongst Awans of Tapa 
Khalsa a bequest todependants of a portion 
of an estate even up to half was valid, 
but the total exclusion of a brother in 
favour of a nephew could be permitted. 
We may note that the other rulings referred 
to by the trial Judge deal with tribes 
with which we are not now concerned. 
The head-note in Aurang v. Kalam Khan 
(2) rans as follows: . 

“It ig difficult to determine exactly what restri 
tion on the testmentary power exists amêng Awang; 
bequests of a portion of the estate even upto half to 
dependants, even to married daugbters, are valid, 
but the devolution of the whole estate away from 
reversioners is a power which is not recognized." 

In this judgment it was admitted that 
the Awans had a power of will-making. 
The Bench was not sure as to what were 
the restrictions on it. A reference was 
made to a case of Daudzais in which the 
same Benche had held that the exclusion of 
one heir in favour of another was not recog- 
nized. The' Court then proceeded to say: 

“We applied the principle which is now univer- 
sally admitted to prevail amongst all tribes that 
a father may not totally disinherit a minor son, 
or a major son except for disloyalty. We pointed 
out that in our opinion there would be a fortiori 
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no distinction between the position of a son to his 
father and that of a near heir like a brother to 
His brother. We think that the same argument 
applies in the case of Awans also, especially when 
the heir excluded stands in such ciose propinquity 
to the testator. Counsel for the nephews argues 
that it is not fair to apply to Awans a test which 
-might be suitable to the Daudzuis, because at the 
time of the revised settlement the Daudzais did 
not recognize the testamentary power, whereas 
‘according to Answer No. 93 of Lorimer's Customary 
Law the Awans acknowledged no restrictions upon 
it. It is urged that it would be more logical to 
apply rules which have been held to govern 
Muhammadzais who have the same answer to 
Question No. 93 as did the Awans The most recent 
decision about the Muhammadzais is contained 
in J R No, 111 in whicb Mr. Pipon, Judicial Com- 
missioner, laid down that a sonless Muhammadzai 
proprietor hed an absolutely unrestricted power’ to 
Will away the whole of his estate to daughters 
whether married or unmarried. On the material 
before him, Mr. Pipon was poesibly correct in 
absolving the Muhammadzais completely from 
any restrictions. His judgment certainly dealt 
with the will-making power throughout the dis- 
trict as a whole, but in our opinion, it must not be 
“held that his decision did more than lay down 
what was necessary for the purpose of deciding the 
sppeal before him, namely the rights of Muham- 
madzai proprietors, We are certainly not prepared 
to hold that an equally unrestricted right exists 
amongst the Awans.” 


_ We have quoted in extenso from the 
judgment to show the 1easons on the 


strength cf which the Bench of this Court- 


held that there were restrictions on an 
-Awan proprietor in the matter of making 
wills. It will be seen that it was admitted 
that no restriction was placed on the power 
of bequest by the Awans at the time when 
the Ousiomary Law was being recorded by 
Mr. Lorimer. It was not denied in the 
case of Muhammadzais who gave a similar 
‘answer to Mr. Lorimer that the Judicial 
Oommissioner had only recognized two res- 
trictions, to wit that he could not disinherit 
@minor son at all and a major son, he could 
deprive only if he was disloyal. And yet in 
the end ¢he Bench was nct prepared to 
grant an unrestricted right of testamentary 
disposition to tLe Awans. It is evident that 
the decision was not arrived at on any 
evidence cf custcm but on general con- 
siderations ouly. We ure of opinion, there- 
fore,that this judgment has no probative 
value and the evidence adduced by the 
Plaintiffs stands unrebutted. The result of 
the discussion given above is tuat tLe plain- 
tiffs have proved that the will of Faizullab 
Khan was justiticd by the Custom of 
Awans. 

The learned Counsel for the respondenis 
has, however, questioned the correctness of 
the tindingseof the learned trial Judge that 
the will was duly executed by Faizullah 
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Khan. He has attempted to maintain the 
decree on the ground that no will existed. 
He pointed out that Pir Muhammad wasa 
relation of the plaintiff, and that Attar 
Singh had not siated to the Police in tie 
investigation cf the murder case that a will 
had been mado by Fa‘gullah Khan. He 
urged, therefore, that there was no satis- 
factory proof of the genuineness of tke 
document. We d> not see any force in this 
argument. The learned Counsel has not 
been able to say anything with regard to 
the scribe who is an independent person 
and whose evidence alone is enough to 
prove the will. We think that under the 
law the portion of the examination of Attar 
Singh regarding his sta'ement to the Police 
is inadmissible. He has not been confronted 
with the statement which he made to the 
Sub-Inspector. He was just asked t say 
from memory wheiher he had mentioned 
the will to the Sub-Inspector and he 
answered in the negative. Under s. 145, 
Evidence Act, it was necessary that he 
should have been confronted with it We 
would, therefore, ignore this portion of his 
statement altogether. Attar Singhis a Sikh 
and has no bias either way. There is no 
reason why he should tell a lie. Conse- 
quentiy we hold that the finding of the 
learned trial Judge that the will was duly 
executed is correct. As a result, the appeal 
is accepted, the order of the lower Court is 
set aside, and the suit is decreed with costs 
throughout. Pleader’s fee Rs, 200. 


6. Appeal accepted, 


PATNA HIGH COURT 

Appeal from Appellate Order No. 107 of 

1938 
August 19, 1938 
Wokt, Aa. C. J. 
JUGAL KISHORE AND OTAERS—DECREE- 
` HOLDERS—ÅPPELLANTS 
VETSUS 
PAHLAD RAI AND OTHERS— JUDGMENT- 
. DEBTORS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 51, 
Proviso sub-cl. (b)—Onus is on decree-hoider, 

The onus is on the decree-holder to establish 
that the jungment-debtor had sufficient means to 
pay the debt within the meaning of sub-cl. (b, of 
the proviso tos, 51 of the Uode of Civil Proce- 
dure. i 

Appeal from an order of the District 
Judge, Muzaffarpur, dated February 22, 
1933, ‘reversing an order passed by the 
Munsif, Second Court, Muzaffarpur, dated 
December 11, 1937. 
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Messrs. Sambhu Barmeshwar Prasad and 
Harians Kumar, for the Appellants. 
` Wort, Ag. C. J.—-On the judgment of the 
District Judge it is clear that the question 
of onus of proof was nota ,mere academic 
question, as the Judge starts by stating that 
the onus was on the decree-holders, and to- 
wards the end of his judgment states that the 
decree-holders have failed to establish that 
the judgment-debtor had sufficient means 
to pay the debt within the meaning of sub- 
el. ‘b) of the proviso to s. 51 of the Oode of 
Civil Procedure. Like so many of these 
statutory provisions, the matter is not free 
of difficulty, but it does seem to me on the 
whole to be clear from tke wording of 
cl. (b) itself that the Legislature intended 
the decree-holder to prove that the judg- 
ment-debtor had means. It is true that the 
first part of the section calls upon the judg- 
mext-debtor to show cause why he should 
not be committed to prison, but the sub- 
clause which I have to construe provides 
that “the judgment-debtor has or has not 
had, since the date of the decree, means to 
pay the amount of the decree :” the Judge 
in other words has to be satisfied of that 
fact. The clause is in the affirmative but 
the argument addressed to me suggests 
that the judgment-debtor should be called 
upon to prove the negative. | think that 
is an impossible constructicn. I would hold 
therefore that the Judge in the Court below 
correctly placed the cnus upon the decree- 
holders. : ; 
The appeal is dismissed without costs. 
se: Appeal dismissed. 


ee 


CALCUTTA HIGH COURT 
Civil Rule No. 204 of 1937 
December 15, 1937 

BARTLEY AND Nasim ALI, JJ. 

DINESH CHANDRA CHOUDHURY anp 
OTHERS—PET:ITIONERS 
versus 

RAJENDRA CHANDRA KAR—Opposits 


ARTY 

al Tenancy Act (VIII of 1885), ss. 26-F, 
ust and (2)}—Application under s. 26-F, by some 
co-sharers only—Remaining co-sharers, if necessary 
parties—A pplication, if properly constituted without 
making them parties—-Such co-sharers made parties 
after expiry of limitation for application—Ap- 
plication if barred against original co-sharers also 
under s. 29, Limitation Act TX of 1908). 

Tf some of the cc-sharers only apply under s. 26-15, 
Bengal Tenancy Act, the provisions of s, 148 
G) and (2) must be complied with and all 
the other co-sharer landlords must be made 
parties to _ the proceedings in order to enable 
them to join in the application for pre-emption 
as co-spplicants, Unti and unless this is done, 
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the application is not properly constituted. If the 
other co-sharers] are not made parties to an appli 
cation under s 26-F, when it is made but are added 
as parties after the period of limitation prescribed 
for such application, the application is barred not 
only against the added party but also against the 
original parties under s. 22, Limitation Act, which 
by operation of s. 29 (2) (a) of that Act applies to 
applications under s. 26-F, Bengal Tenancy Act, 
Kishen Pershad v. Har Narain Singh (1), reliedl 


on. 
“©. R, from an order of the Munsif, lst 
Court, Nabinagar (Tippera), dated Octo: 
ber 3, 1936. í 

Mr. Upendra Kumar Roy, for the Peti 
tioners. 

Mr. Bankim Ch. Banerjee, 
Opposite Party. 

Mr. Bireswar Chatterjee, for the Deputy 
Registrar. rok 

Nasim Ali, J.—The opposite parties 
Nos. 1 and 2 in this rule purchased an occu: 
pancy holding from opposite party No.. If 
held by him under the petitioners and op 
pcsite parties Nos. 3 to 15 and 17 to 34.. On 
December 31, 1935, notice of the transfex 
under s. 26-0, Benga! Tenancy Act, was 
served on the petitioners and opposite 
parties Nos. 3 to 15 only as they were stated 
by the purchasers to be the. entire body of 
landlords of the holding. On February 27, 


for the 


_ 193%, the petitioners applied under s. 26-F of 


the Act, for pre-emption in the Court of 
the Munsif at Nabinagar impleading there- 
in the purchasers and the remaining co- 
sharer landlords who were served with 
notice. under s. 26-0 of the Act. On 
March 28, 1936, these co-sharer landlords 
applied tothe Court for being transferred 
tothe category of the petitioners for proe 
emption. On April 25, 1936, the trang: 
ferees raised the objection that the petition 
for pre-emption was not properly constitut 
ed as there are other co-sharer landlords 
of the holding who had not been made 
parties to the proceeding. @n May 9 
1946, the petitioners applied to the learned 
Munsif for amending their application foy 
preemption by adding these co-sharex 
landlords who were left out. This appli- 
cation was allowed and these co-sharei 
landlords were added as opposite parties 
Nos. 17 to 34. After the amendment, the 
purchaser objected to the. prayer for pre- 
emption gn the ground that it was barred 
by limitation, The learned Munsil 
accepted this objection of the purchasers 
and dismissed their application under 26-E 
on October 38, 1936. The petitioners 
thereupon obtained the present rule foi 
revising this order of the Munsif. 

The only point for determination in thie 
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rule is whethei the application for pre- 
emption is barred by limitation. It is not 
disputed that opposite parties Nos. 17 to 34 
are some of the co-sharer landlords of the 
holding sold. It is also an admitted fact 
that they were made parties to the pro- 
ceeding after the period of limitation had 
expired. By operation’ of s. 29 (2) (a, 
Limitation Act, the provisions of s. 22 af 
that Act apply to an application under 
5. 26. F, Bengal Tenancy Act. If a necessary 
party to a suit or proceeding is added 
after the period cf limitation, the suit or 
proceeding is barred not only against the 
added party but also against the original 
parties. The question therefore is whe- 
ther opposite parties Nos. 17 to 34 were 
necessary parties to the application under 
s. 26-F when it was presented in Court. 
Ifa suit or a proceeding is properly con- 
stituted without impleading a certain person 
as a party to it, that person is not aneces- 
sary party to the suit or proceeding. But 


if without impleading him the suit is not. 


properly constituted he is a necessary party: 
Kishen Parshad v. Har Narain Singh (1) 
at p. 276*. 

Section 26-F, Bengal Tenancy Act, gives 
to the immediate landlord of the holding a 
right to apply for pre-emption. The appli- 
vation for pre-empticn is, therefore, authoris- 
ed by the Act within the meaning of 
s: 188, Bengal Tenancy Act. Bys. 188 (1) 
the application for pre-emption is to be 
made either by all the co-sharer landlords 
acting together or by an agent authorized to 
act on their behalf. If some of the co-sharers 
only apply under s. 26 F the provisions of 
s. 148 (1) and (2) must be complied with 


and all te other co-sharer landlords must - 


be made parties to the proceedings in order 
to enable them to join in the application 
for preemption as cc-applicants. Until 
and unss this is done, the application is 
not properly constituted. The opposite 
pariies Nos. 17 to 34 were, therefore, neces- 
sary parties to the application under s. 26-F 
when it was presented in Court on Febru- 
ary 26, 1936. The application of- the 
petitioners under s. 26-F is, therefore, barred 
by limitation. The rule is accordingly 
discharged with costs, hearing-tee being 
assessed at two gold mohurs, « 

Bartley, J.—I agree. . 

s. Rule discharged. 


` (1) 33 A 272; 9 Ind. Cas, 739; 8A LJ 256; 15 O 

W N 821; 9M LT 343, 130L J 345; 21 ML J 

a Bom. L R 359; (1911) 2M W N 395; 3814 45 
*Page of 33A—[Ed]) ~~ ye 
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PATNA HIGH COURT 
Civil Revision No. 266 of 1938 
July 25, 1938 
Varma, J. 
Babu RAMAVTAR PRASAD VERMA — 
PRTITIONER 
M versus 
Munshi SATDEO LAL AND of HERS— 
; OPPosITE Party 

Practice — Procedure — Consolidation of suits — 
Parties to suits descendants of common ancestor— 
Question for determination in two suits, whether there 
was partition in family — Suits should be tried as 
analogous cases—Civil Procedure Code Act V of 1908), 
s. 115, 0. II, r.6—Unity and similarity in matters in 
issue in two suits—Court refusing consolidation- In- 
terference by High Court in revision. 

With regard to consolidation of two suits the whole 
question is whether or not inthe long run it will be 
expeditious and advantageous to all concerned to 
havethe.two suits tried as analogous cases. 

Where the parties to the twosuits are almost all of 
them descendants of a common ancestor, and the 
decision of the two-suits rests mainly on the deter- 
mination ofthe question as to whether or not there 
was partition in the family ae alleged by one or, the 
other of the contesting parties, it must be con- 
venient to consolidate them and to have them tried as 
analogous cases. = f 

Where it appears that there is sufficient unity or 
similarity in the matters inissue in the twosuits to 
warrant their consolidation and the trial Court has 
refused to consolidate them, it is a fit case in which 
the High Court should interfere with the order com- 
plained of in the. revisional jurisdiction, H. Hamid 
v. M. Abdul Ghani (1), relied on, ; 

©. R from anorder of the Subordinate 
Judge, Saran, Chapra, dated May 25, 
1938. i 

Messrs H, P. Sinha and K. P. Varma, 
for the Petitioner. . de Ma Se 

Messrs. Rai T. N.. Sahai A. P. Upadhya, 
B. B. Sahay and A. B.N.” Sinha, for the 
Opposite Party, 


Judgment.--This is an application im 
revision on behalf of the plaintiff in Title 
Suit No. 17 of 1988 pending in the Court 
of the Subordinate Judge at Chapra. There 
was another’ suit, Title Suit No. 55 of 1937 
which had been filed against the present 
petitioner along with others by the ‘present 
opposite party Nos. 1 and 2, aud which 
was pending in the Cowt of the Munsif, 
Second Court, at Chapra. The petitioner 
filed an application: before the Districts 
Judge of Saran praying for a transfer of 
tLe suil pending in the Court of the Munsif 
tothe Court cf the Subordinate Judge 
where the suit filed by him was pending 
so astohave the two suits tried together 
inasmuchas he urged that the essential 
points for determination were the same 
in the two suits. The learned District 
Judge, by an order dated April 25,1938, 
allowed thetransfer as prayed for, and. 


&00 


also rejected a rejoinder filed afterwards 
by the opposite party Nos. 1 and 2 on 
April 26, 1938. The two suits are now 
accordingly pending in the same Court 
of the Subordinate Judge. | Thereafter 
it appears that on May 2, 1938, the plaintifs 
who are the present opposite party Nos. 1 
and 2, of Suit No. 55 which has been 
transferred, filed a petition before the 
Subordinate Judge under s 10, Civil 
Procedure Code, for a stay of proceedings 
in the subsequent suit (Title Suit No, 17) 
filed by the present petitioner. The 
learned Subordinate Judge refused to 
stay proceedings and directed the parties 
to proceed with the trial of the former suit 
No. 55 in which the petitioner was implead- 
ed as adefendant, and while making 
thisorder he has overruled the prayer 
ofthe petitioner © for consolidating or 
treating the twosuits as analogous cases. 
The plaintiff-petitioner has come up in 
revision against that part of the order of 
the learned Subordinate Judge which 
rejects the prayer for consolidating tne 
two suits. 

Mr. Rai Tribhuvan Nath Sahay has 
raiged the question of the jurisdiction of 
this Court in interfering with an order 
like the one complained ofin this appli- 
cation in revision. Before dealing with 
the point, I propose to look into the 
reasons given by the learned Subordinate 
Judge fcr refusing to consolidate the 
suits. He says as follows: 

“As to the question of consolidating the trial of the 
two suits, apatt from theapplication or objection 
of any party in that behalf, the Courthad an 
inherent power to consolidate if it should tend to the 
convenience of the Court and the parties. I doubt 
that sofaras the main question of jointness or 
separation between the three branches of the sons 
of Mahesh Lal is concerned, the evidence in both 
the suits will be the same, But as the former suit 
is ripe for hearing while the latter may take some 
time yetto get ready and while the defendants in 
the latter suit are some of them different also, 
Ishould think that it would be advisable to 

roceed with the hearing of the former suit that has 
Bash received on transfer,” 

So, of the three considerations given by 
the learned Subordinate Judge, it appears 
that the important question of jointness 
or separation is common to both the 
suits. Asa matter of fact in the plaint 
of Title Suit No. 17 allegations made in 
Title Suit No.55 have been repeatedly 
challenged. The next reason given by the 
learned Judge isthat Title Suit No. 17 
will take some more time to be ready for 
trial; but the whole question is whether 
or not inthe long run it will be expedi- 
tious and advantageous to all concerned 
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to have the two suits tried as analogous 
cases. So far asthe third consideration 
given by the learned Subordinate Judge 
is concerned, I have gone through the 
plaints of both the suits and examined 
the respective genealogies given therein 
by the contesting parties. Itis clear that 
the parties are almost all of them descen- 
dants of a common ancestor; and the 
decision of the two suits rests mainly 
on the determination of the question as 
to whether or not there was a partition 
in the family as alleged by one or the 
other ofthe contesting parties. From the 
scrutiny I also find that of the 17 
defendants impleaded in Title Suit No. 17, 
only the defendant No. 17, Babu Uma 
Nath Prasad, son of Babu Juthan Lal does 
not appear to have been impleaded in 
the former suit No. 55 whilst defendants 
Nos.4and5 were represented by their 
father Babu Satdeo Lal, one of the 
plaintiffs of that suit, defendant No. 7 


. being the wife of defendant No 9 of that 


suit, and defendant No. 14 being represent- 
ed by his father Babu Pancham Lal who is 
defendant No. 2 of that suit. It cannot, 
therefore, be said that the parties to the 
two suits are altogether different; and 
since the determination of the suits rests 
mainly on acommon question, it must be 
convenient to have them tried as analogous 
cases, 

Mr. Rai Tribhuvan Nath Sahay while 
questioning the power of this Court to inter- 
fere in revision has said that no pre- 
judice would be caused to the other 
side ifthe cases are tried separately, 
and that if the issues are similar, one 
of the suits would be postponed under s. 10 
of the Civil Procedure Oode. It may 
be mentioned here that the opposite party 
Nos. 1 and 2, for whom Mr. Rai Tribhuvan 
Nath Sahay appears, did asa matter of fact 
apply for a stay of proceedings in Suit No, 
17,and the learned Subordinate Judge 
has refused to grant the prayer holding 
that the conditions laid down ins. 10 had 
not been fultilled. The learned Advocate 
has referred to a number of decisions of 
the point whether this Court can interfere 
inits revisional jurisdiction in a case 
like this, but. itis not necessary to refer 
to them. I respectfully agree with the 
view taken by Mr. Justice James in the 
case of H. Hamid v. M, Abdul Ghani (1) 
where his Lordship set aside the order of 
the Court below consolidating suits. On 


(1) 13 P L T 726; 141 Ind. Oas. 473; Inf. Rul. (1933) 
Pat. 77; AIR 1933 Pat. 6l. 
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stances of the case the learned Judge 
observed as follows : 

“It would appear that the Subordinate Judge 
has acted with material irregularity in the 
‘exercise of his jurisdiction by ordering consolidation 
against the will of practically all the parties, 
in two cases which have so little in common. 
It would be indeed most improper to force upon 
the District Board and the Special Officer, in 
conducting their litigation association with a 
“partner such as Abdul Ghani, with whom they do 
not desire to be associated; and I do not consider that 
Such an order can be regardedas a proper exercise 
of the inherent power to consolidate suits.” 


Itis clear that suit No. 17 is a sequel 
tothe former suit No. 53 and from a 
casual reading of the plaints in the two 
suits; it appears that there is sufficient 
unity or similarity in the matters in issue 
‘in the two suits to ‘warrant their consolida- 
tion. In my opinion thisisa fitcase in 
which I should interfere with the order 
complained of in the revisiona) jurisdiction 
‘of this Court. 

I would, therefore, allow the application 
with costs; hearing-fee two gold mohurs. 


5. Application allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 15 of 1933 
March 24, 1938 
Tek OHAND, d. 

NAURATA anv ofaeRs—PLAINTIFES 

; — APPELLANTS 
versus 
RAN SINGH AND ctupks—DgFgNDANTS 
RESPONDENTS : 

Custom (Punjab) — Succession — Clatmant and 
deceased of same got—Deceased leaving no heir— 
Claimant, if can succeed. 

A circumstance that a person is of the same got 
as the deceased cannot give that person any right 
to succeed to the property of the deceased even 
though he has left no issueor near relation. Duni 
Chand P. Lekhu (1) and Mahomed Rafi v. Khazan 
‘Singh (1), relied on. 

8. 0. A. from the decree of the District 
Judge, Ambala, dated October 2, 1937. 

Mr. Tek Chand, for the Appellants. 

Mr. Shamair Chand, forthe Respondents. 

dudgment.—'lhe land in dispute is 
situate in Mauza Kambali, Tehsil Kharar, 
District Ambala, and was owned by one 
-Jiwna, a Sandhu Jat of tue village. Jiwna 
died many years ago, without wife, children 
or near agnatic relations. The land devolv- 
ed on his sister Musammat Manglan who 
remained in pcssession till her death in 
May 1933. On her death tne revenue autho- 
rities sanctioned mutation of the land in 
favour of defendants Nog, 1 to 12 who are 
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-Nateata v. BAN GiNGU (LAH) 
a. consideration of the facts and circum- - 


(3) that they were 
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collaterals of Musammat Manglan's husband, 
The four plaintiffs who are Jats of the 
Sandhu got and are proprietors in the vil- 
lage managed to take possession of the land. 
In November 1935, the plaintiffs brought 
a suit for’a declaration tnat they were the 
owners in possession of the land in dis- 
pute alleging that they had succeeded to 
the land in dispute as heirs of Jiwna. They . 
based their right of inheritance on three 
grounds: (1) that they were his collaterals; 
(2) that they belonged to the same got and 
the descendants of 
the founder of the village and ag such had 
a right to succeed against defendants Nos. 1 
to 12 who, it was alleged, were mere tres- 
passers. The suit was contested by defend- 
ants Nos. 1 to 8and 10 to 12 who denied all 
the allegations. The suit was dismissed by 
the Subordinate Judge and his decree has 
been affirmed on appeal by the learned 
District Judge. After hearing Oounsel at 
length and examining the record, I see no 
force in this appeal. The plaintiffs pras 
duced no evidence whatever to support their 
allegation that they were collaterals of the 
deceased Jiwna. The first ground on waich 
they claimed to be the heirs, therefore, fails, 
They no doubt are Sandhus and are of 
the same got as Jiwna but this circum- 
stance cannot give them any rightto suc- 
ceed to his property even though. he has 
left no issue or near relations : Duni Chand 
v. Lekhu, 100 Ind Cas 917 (1) and Muham- 
mad Rafi v. Khazan Singh (z). The third 
ground was that the plaintiff as the defend- 
ants of the founder of the village had a 
right to suczeed. Neither Court below has 
recorded aclear finding on this point and 
it was urged by the learned Counsel for 
the appellants that the case should be re- 
manded for the purpose. As the parties 
have led all available evidence on the, point, 
I did not ‘think it necessary to prolong the 
litigauuon by ordering a remand but allowed 
Counsel to address me onthe evidences on 
the record. lor the appellants reliance is 
placed upon the kafiyat dehi which shows 
that the village was founded by two per- 
sons, Gurbaksh, a Sandhu Jat, and Massa, 
a Basanti Jat. It is claimed that the plaint- 
ilis are the descendants of Gurbakhsh. 
There is, however, no’ proofon the record 
in support of this: claim. Moreover, the 
kafiyat dehi shows that subsequent to the 
foundation -of the village several other per- 
sons acquired laud in this village. It is, 
therefore, clear that the original common 


(1) A I R 1927 Lah, 255; 100 Ind, Oas, 917, 
_ (2) 68 PR 1892, ae 
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or homogeneous community in the village. 
On theese facts the plaintiffs can have no 
possible claim to succeed to the property 
of Jiwna, They raised nu objection to 
Musummat Manglan succeeding’ on Jiwna's 
death. The property must be regarded as 
Musammat Manglian’s own hcquisition and 
in the absence of her issues or other near 
relations of her own, her husband's heir's 
cannot be said to be mere trespassers. The 
plaintiffs’ claim was, therefore, rightly dis- 
allowed. The appeal fails and is dismissed 
with costs. 
D. Appeal dismissed. 


PATNA HIGH COURT 
Appeal from Original Decree No. 97 of 
1935 
August 12, 1938. 
DHAVLE AND AGARWALA, Jd. 
S. NAZIRUDDIN ASHRAF—- APPELLANT 
VETSUS 
Rai Bahadur KHARAGNARAIN— 
AND ANOTHER—RisPoNLENTS 

Muhanmadan Law — Minor — De facto guardian, 
whether can impose obligations on minor — istder bro~- 
ther executing bond for father’s aebt on behaly of 
himself and minor brother — Decree can be passed 
against elder brother alone. 

Under Muhammadan Law while a de facto guar- 
dian may incur respcnsibilities, he can impose no 
obligaticns on the infant, Imamtand: v. Mutsaddi 
(2), relied on, 

Upon the death of a Muhammadan his heits parti- 
tioned his estate accoiding to their shares and under- 
took liability of their tather’s debt proportionately, 
One of the heirs defendant No. z was at the time a 
minor. By the partition deed the minor's property 
was placed under the management of his elder bro- 
ther, defendant No. 1. Defenaant No, 1 executed a 
bond in favour of the plaintiff in respect of both 
their shares of the liability for their iather's 
debt to the plaintiff. In executing the bond de- 
fendant No, 1 purported to do so for himself and 
as guardian of his brother, defendant No, 4, ln a 
suit on bond : $ 

Held, that defendant No. 1 had no power to bind 
defendant No, 2, by the bend. The plaint was not 
entitled to a joint decree against the two defendants, 
The bond was executed by uefendant No.1 alone and 
as he had no power to execute it on behalt of aelen- 
dant No, 2, he alone was liable on it, 


A. from a decisicn of the tubordinate 
Judge at Monghyr, dated April 30, 1938. 

Messrs. Gholam Muhammad and Kamanue 
yrah N. Singh, tor the Appellants. 

Messrs. b. C. Mitra, Muhammad Hasan 
Jan and J, M. Ghosh, ior the kespoudents. 

Agarwala, J.—Miajan, ihe father of 
defendants Nos, 1 and 2 cied in 1930 
leaving a widow, four daughters and two 
sons; defendants Ncs.1 and 2, Prior to his 
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death he had borrowed money from the 
plaintifierespondent on- five promissory 
notes. By a deed of partition dated 
January 3, 1932, his heirs partitioned his 
properties amongst themselves according 
to the snares to which they were entitled 
under the Mubammacan Law, and in 
respect of the amount due to the plaintiff 
on the hand notes each heir undertook 
liability for an amount proportionate to 
his or her interest in the estate of the 
deceased. ‘The share of each of the sons 
was 31 annas, of the daughters 1} annas 
and ot the widow 2 annas, The defendant 
No.2 wasat thetime aminor. By the 
partition deed the minor's property was 
placed under the management of his elder 


- brother, defendant Nei. On January 24, 


1932, defendant No. Lexecuted a bond in 
favour ofthe plaintiff in respect of both 
their shares of the liability for their 
father’s debt to the plaintifi-respondent. 
lo executing the bond defendant No.1 
purporied to uo so for himself and as 
guardian of his brother, cefendant No. 2. 
‘he bond was not im iact registered, and 
therefore, did not operate as a morigage 
bend bur merely as a mcney bond, and 
it ıs on tbat basis that the plaintiff 
luglituted the presentsuit against the two 
sins of Miajan, ‘Detendant No, 1 admitted 
his habinty fer half the amount due 
under the bond but defendants No, 2, who 
allaimed his Majority ın August 1933. 
denied that defendant No. 1 had been hig 
guardian or that he had power to bind 
nim by purportung to execuie tLe bond 
as his guardian. ‘the Oourt below decreed 
tue plamuit’s suit as to half of the claim 
against each of the two defendants. 
Frem that decision detendanis No.2 has 
prejerred this appeal and the plaimliff has 
nied a cregss-objection Claiming that he 
is entitled to a jant decree againet both 
toe deiencants. 

it 18 contended on behalf of the appellant 
(defendant No. 2) that defendant No. 1 
was merely a de jacto guaidian and that 
as such Lehad no autuority to bind the 
appellunt. ‘Lhe facts of the present case 
are peculiar in this respect that the 
appeilant 1s undoubtedly hale to the plainte 
is ior a pat of his iather's debt not 
exceeding tue amount of the property 
which he mherned frcm his father. 
lere is no suggestion in this case that 
theappeliant’s share of his father’s pro- 
perty 18 less than the amount for which 
the decree makes bım liable. In so far as 
the bond im suit dealt with the appellant 
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liability for halfthe amount of the bond, 
it did not increase the amount for which 


the appellant was liable under the 
Muhammadan Law. In very similar 
circumstances in Kesanupalli Venkata- 


rayuduv. Ayina Khasim Saheb, 160 Ind. Cas, 
263 (1)Beasley, U. J., held thatthe minor was 
liable on a hand note renewed by his 
de facto guardian. But the limited nature 
of the powers of a de facto guardian 
ofa Muhammadan minor was pointed 
out by their Lordships of the Privy 
Council in Imambandi v. Mutsaddi (2). 
Itistrue that in that case their Lord- 
ships were dealing with a transfer. of 
immovable property belonging to a minor 
but they also examined in some detail 
the position of a de facto guardian 
and pointed out that while such a person 
may incur responsibilities, he can impose 
no obligations on the infant. Certain 
exceptions, inthe case of a minor who has 
no de jure guardian, were referred to but 
are not relevant to the present case, 
Defendant No.1, therefore, must be held 
to havehad no power tobind defendant 
No. 2 by the bond. The plaintiff's remedy 
against the latter wasnot by suit on the 
bond but he has chosen to sue on the 
bond and his suit must fail as against 
defendant No. 2 lt follows that the 
Plaintiff isnot entitled to a joint decree 
against the two defendants. The bond 
was executed by defendant No. 1 alone 
and as he had no power to execute it on 
behalf of defendant No. 2, he alone is 
liable on it. The decree of the Court below 
must, therefore, be moditied in this respect 
that the plaintiff will havea decree against 
defendant No.1 alone for Ks. 5,052 as 
principal and Rs, 1,287 as interest up to the 
institution of the suit and interest at 
6 per cenf. per annum on these amounts 
until realisation. 

The plaintiff will pay the costs of the 
defendant No. 2 tnroughout. Defendant 
No.1 will pay the costs of the plaintiff 
throughout. 

Dhavle, J.—I agree. 

8. Order accordingly. 

(1) 160 Ind. Cas. 268; A I R 1935 Mad. 1041; (1935) 
M W N 943; 42 L W 697; 8 R M 610, 

(2) 45 C 878; 47 Ind. Oas. 513; 45 MLJ 4223 16A L 
J 800; 24 M L T 330, 28 Gr. J 409; 23 O W N 50; 5 


P L W 276; 20 Bom. LR 1022;(1919) M W N 91;9 L 
W 518; 45 I A 73 (PC). 
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RANGOON HIGH COURT 
_ , Special Bench 
Civil Reference No. 11 of 1937 
January 14, 1938 
Roperts, O. $., Mya Bu anp Dunge, JJ, 
DYER MEAKIN (BURMA), Lrp.— 
APPLIOANT 
versus 
CHIEF EXECUTIVE OFFICER, 
MANDALAY MUNICIPALITY— 
RESPONDENT. 

Burma Municipal Act (III of 1898), a. 46— Assess- 
ment under—Contractor's test and revenue principle, 
applicability—Occupation of brewery and distillery 
carried on premises, only of its kind in District— 
Contractor's test may be taken as rough lest. 

It is not a tenant’s trade which is to be rated, under 
s. 46, Burma Municipal Act, but the premises in 
which he carries on his trade or business; and it is 
necessary to look at all the circumstances of the 
particular occupation, including therein the business 
that has been done on the premises. Neither the 
contractor's test, nor the revenue principle, is a 
principle of assessment. Each, or either, according 
ascircumstances demand, may in particular cases of 
assessment of lands or buildings, be used asa method 
of finding out what the hypothetical rent may be when 
no direct evidence on this point is available, In 
order to see what rent a hypothetical tenant would 
pay, the whole of the circumstances in each particular 
case must be examined. 

A test based upon the actual figures of profits can 
only be applied where a hereditament itself has an 
exclusive profit-making characteristic so as to single 
it out from other classes of hereditaments and to 
make it safe to arrive at the rent which the tenant 
migbt reasonably be expected to pay from this con- 
sideration alone. Where an occupation such as that 
of brewery and distillery carried on by the assessees 
on the premises is the only of its kind in the country 
and there is thus nostandard of comparison with other 
hereditament of a similar character, the contractor's 
test may betaken as a rough test, to arrive at the 
rent which a hypothetical tenant would pay. Careful 
regard must be had both to the outlay which would 
have to be made and to the return which the con- 
tractor would expect for such outlay. Hence it is 
legitimate to inquire whether the business of the 
occupant of the premisesis good, bad or indifferent ; 
or whether it is a business which is specially fortun- 
ate by reason of the comparative absence of com- 
petition, The better the bueiness is, the higher the 
rent which a hypothetical tenant might reasonably 
be expected to pay for the premises, But this does 
not mean that the hypothetical rent should be cal- 
culated by an investigation into the present profits 
and a conclusion drawn from them thatthe hypotheti- 
cal tenant would pay so much per cent. of the profits 
which the present occupants are making. The exa- 
mination of the profits made by the occupant and 
adirect calculation from them is, a dangerous and 
unsafe methodof discovering the rent which a 
hypothetical tenant would pay. Mersey Docks & Har- 
bour Board v, Assessment Committee of the Birkenhead 

Umon l), Ladies; Hosiery and Underwear, Ltd. v. 
West Miaalesez Assessment Committee (2), Ko Po Yee 
& Bros. v. Corporation of Rangoon (4) and Reg.v, 
School Board of London (5), referred to. Cartwright 
v. Sculcoates Union (8), distinguished. [p. 806, col, 


2] 
Mr, Clark, for the Applicant. 


` Becticn 46, sub-s. 


804 
Dr. Ba Han, for the Respondent. 
Roberts, C. J.—This is a reference made 

by the Deputy Commissioner of Mandalay 
under r. 4, sub-r. (4) of the Rules pub- 
lished with the Ministry of Education, 
Local Government (Financial)» Department 
Notincation No. 35, dated 2nd day of July 
1955, and Telating to assessment to be 
made in the Municipaliiy of Manaalay. 
Tue question which the Deputy Commis- 
sioner has referred to the Court is: 

“Whether the assessment of Messrs Dyer Meakin 
(Burma), Limited, by the Mandalay Municipality 
oon E based oni. wiat is known as the contrac- 

ka 66 
the prohts of the busines o o naa Principle on 

Messrs. Dyer Meakin (Burma), Limited, 
are brewers carrying on a brewery and 
distillery in Mandalay, which is in fact the 
only brewery or distillery in Upper Burma. 
The tax which is the subject-matter of 
this case is imposed under s. 46 (1) (a), 
Burma Municipal Act, 1898, which allows 
for the imposition ‘of a tax on buildings 
and lands not exceeding 10 per cent. of the 
annual value of such buildings and lands. 

i (4), Bays: 
“In this section ‘annual value’ means the gross 
annual 1ent for which buildings and lands liable 


to taxation may reasonably be expected to let and ` 


in the case of houses, 
furnished.” 

Byr. 4, sub-r, (4) of the Rules already 
referred to: 

“l£ on the hearing of an appeal under this rule, 
any question as to the liability to or the principle 
of assessment arises on which he entertains doubt, 
the Deputy Commissioner may of his own motion, 
and shall on the application of the appellant or 
the Chief Executive Officer made at the hearing, 
draw up a statement of the facts of the case and 
the point on which doubt is entertained, and refer 
the statement with his own opinion on the point 
and the record of the casefor the decision of the 
High Court, who shall send a ruling thereon to the 
Deputy Commissioner iu order that he may dis- 
pose ot the case in conformity therewith.” 

_ AS stated by the Earl uf Haisbury, L. C. 
in Mersey Docks & Harbour Board v. 
Assessrrent Committee of the Birkenhead 
Union (1) at p, lob*, the thing to be done 
18 to answer a plam question of fact, 
namely, wnat is the rent which a tenant 
might reasonably be expected to give for 
the premises? Lod Haisbury puts out 
that ıt is not a tenant's trade which is to be 
rated, but the premises in whicn‘he carries 
on his trade or business: and that it is 
necessary to look at all the circumstances 
of the particular occupation, including 
Pom the business that has been done on 
the premises. Where it is impossible, as 

Q) 801) A O 175; 70 LIK B 554; 42, 

W K610; 63 IPS 17 TI kaga | 048549 


““*Page of (1901) A. 0jia, oo 


may be expected to let un- 
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here, by. direct evidence to find out what 
rent a hypothetical tenant would give, 
recourse must be had to some other method 
of solving the difficuliy. In this particular 
case it is impossible to arrive at the annual 
value of the property by comparisun with 
properties of a ‘simular nature in the neigh- 
bournood, since lhis is the only brewery or 
distillery in Mandalay, As a means of arriv- 
ing at the answer to tue question of what is 
the gross annual rent for which these build- 
ings may reasonably be expected to let, 
the Chief Executive Officer came to the 
conclusion that what is known as ‘the 
contractor's test’ was not a satisfactory 
method to adopt. Accordingly, he took as 
a basis for the assessment ligures repre 
senting the profits of the company and 
arrived from that at a figure of 
Rs. 1,380,106 5 3. If this figure were taken, 
allowance would also have to be made for 
tenant's taxes, though this does not seem 
10 have been done. In answering the ques- 
tion whether the contractor's test or the 
revenue principle is the right basis upon 
which to assess this particular heredita- 
ment, we must begin by saying that the 
only proper basis of assessment is that 
which enables the gross annual rent, fcr 
which the buildings and lands lable to 
taxation may reasonably be expected to 
let, to be discovered : in other words, neither 
the contractor’s test, nor tue revenue 
principle, is a principle of assessment. 
Each, or either, according as circumstances 
demaud, may in particular cases of assess- 
mept of lands or buildings, be used as a 
method of finding out what tue nypotheti- 
cal rent may be when no direct evidence 
cn this point is available. In order to see 
what rent a hypotuetical tenant would pay, 
the whole of the circumstances in each 
particular case must be exxzmined. As Lord 
Haisbury pvinted out in. Mersey „Docks & 
Harbour Board v. Assessment Committee of 
the Birkenhead Union (1): 

“Where you have premises of a similar character 
with equal facilities fur currying on trade, you have 
a very facile mode of coming to the conclusion what 
sum would reasonably be given by any tenant from 
year to year for such premises, but if, instead of 
doing that, you choose to go into elaborate calcula- 
tions of how much the building cost to erect, and 
when elected, what would be the value of it, you 
are only elaborating and making more complex and 
difficult the simple proposition which the Legis- 
lature has put before the overseers to answer.” i 


in auother case, Laaies Hosiery and 
Underwear, Lita. v. West Middlesex Assess- 
ment Commitee (2), Scrutton, L. J. pointed 


(2) (1932) 2 K B 679; 101 L J KB 692; 147 L T 390; 
$6 J P 336; 30 LG R 369. : 


1938 


out that where there was direct evidence 
of the rent which a hypothetical tenant 
actually would pay, the method of com- 
Parison was open to criticism upon the 
ground that it is assumed that the pro- 
perties with which comparison had been 
made had been themselves correctly assess- 
ed. The real question: in all these cases is: 
Which is the mest practical and direct 
means of arriving at the figure at which 
the premises might reasonably be expected 
to let? Itis contended on behalf of the 
Chief Executive Officer that the brewery, 
which is the hereditament in question, is a 
place from which atrade which is a quasi- 
monopoly is carried on since there are no 
other breweries in Upper Burma, and can be 
none until application is made for a license 
under Ch. II of the Burma Excise Rules. 
Dr. Ba Han has urged upon us that by 
r. 128 ofthe Excise Rules an application 
for sanction to construct another brewery 
might be rejected by the Commissioner of 
the Division with or without assigning any 
reason to the applicant, and Dr. Ba Han 
seeks to say that the present case is com- 
parable with that of Cartwright v. Scul- 
coates Union (3). That was a case of a 
licensed public house in which the tenant 
. was bound to purchase all liquors sold by 
bim from the landlords or their nominees, 
and Lord Morris pointed out that almost 
the very first question that a hypothetical 
tenant would ask was whether the house 
was doing a good business ora bad busi- 
ness before he decided what rent to pay, 
and that the best way of ascertaining what 
trade was going on would be the production 
of the books of the existing tenant. 

“Lord Brampton pointed out that any 
prudent intending tenant would try to 
ascertain the trade actually done on the 
premises and that the landlord would also 
look at the matter from a similar angle 
and would demand a somewhat higher rent 
for a house capable of yielding a large profit 
than that which he would for a house yield- 
ing a small one. But the case of Cartwright 
v. Sculcoates Union (3), being that of a 
licenséd public house, has this distinction 
from the present case, namely that the here- 
ditament derived its letting value from the 
special character of the premises and the 
restrictions placed upon them; whereas 
here, althvugh the letting value might well 
be affected by the character of the pre- 
mises, the circumstances are by no means 
parallel. Where the number of enterprises 


“(BY (1900).A O°150; 69 L J QB 403; 82L T 157; 48 
W R 394; 640 P 229; 16 T LR 288, 
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is limited the profit which is earned in 
the enterprise mut affect the rent which 
a hypothetical tenant would pay. On the 
other hand, in my opinion, it will be 
fallacious to endeavour to arrive at an 
answer to the main question by taking the 
figures of the trade done by the present 
occupants and erideavouring to arrive from 
them at the rent which a hypothetical 
tenant might pay. We have had cases 
cited tous in relation to railways, which 
do not seem to have any useful application 
here : and it must not be forgotton that the 
essessment to be made is upon the pre- 
mises in the occupation of the person ase 
sessed and not upon the profits of the 
business which he carries on. A test based 
upon the actual figures of profits can only 
be applied where a hereditament itself has 
an exclusive proit making characteristic so 
as to single it out from other classes of 
hereditaments and to make it safe to arrive 
at the rent which the tenant might reason- 
ably be expected to pay from this cone 
sideration alone. The nature of the con- 
tractor’s test was explained shortly by the 
Court in Ko Pu Yee & Bros. v. Corporation 
of Rangoon (4). The Oourt quoted wita 
approval the method of assessment set, out, 
which was in the following terms: 

“The general theory of this principle is briefly, 
that a certain amount of capital would require to 
be invested to provide a property of similar utility 
to the one to be assessed and the interest on this 
sum may pe taken as the rent whish the o2cupant 
would actually be paying.” : 

iy was pointed out that the application of 
this priaciple required careful haadling and 
eacb case had to be considered on its 
merits. 

Uave, J., in Reg. v. School Board of 
London (5), dealing with the application of 
the contractor's test where the place wag 
occupied, and occupied by the owner him- 
self, explains that if such occapier-owner 
could get a place cheaper at a less rent 
than the interest on the cost it is to be 
assumed tnat he would not get to the ex- 
pense of building, but would prefer to take 
tne caeaper course and pay the reat. Ir 
may, therefore, be said that in order to 
arrive at the rent which a hypothetical 
tenant would pay, the contractor's test may 
be taken as a rough test in a case of this 
kind. But the answer whichis arrived at 
must obviously depend upon the rate of 
interest which the contractor would expect 


(4) 5 R 161; 103 Ind. Oas. 40; A IR 1927 Rang. 


161, (1288) 17 Q BD 738; 55 LIM O 169; 55 L T 384; 
34 WaR 583; 50 J P419, 


806 


to obtain for his money. To take the 
contractor's test, therefore, is not by itself, 
a solution to the question and propounds 
two new questions. In order to discover 


what would the hypothetical tenant pay, 


one must ask (a) what it would cost a con- 
tractor to acquire land and build premises 
of similar utility and coryenience, and (b) 
at what rate he would expect to get a 
return for his outlay. Careful regard must 
be had both to the outlay which would 
have to be made and to the return which 
the contractor would expect for such outlay. 
In deciding what return the contractor 
would expect, I am of opinion that the 
considerations mentioned by their Lord- 
ships in Cartwright v. Sculcoates Union (3) 
must not be lost sight of. Before laying 
out his money the contractor would wish to 
be satisfied as to the kind of opportunities 
for lucrative business which the premises 
were likely to afford, and the better the 
chance a tenant might have of doing 
lucrative business upon such premises, the 
greater the return onthe outlay which it 
may reasonably be expected the contractor 
would get. Hence it is legitimate to in- 
quire whether the business of the appel- 
lants in this particular case is good, bad 
or indifferent ; or indeed, as has been sug- 
gested, whether itis a business which is 
specially fortunate by reason of the com- 
parative absence of competition. The better 
tbe business is, the higher the rent which a 
hypothetical tenant might reasonably be 
expected to pay for the premises. But this 
does not mean that the hypothetical rent 
should be calculated by an investigation 
into the present profits and a conclusion 
drawn from them that the hypothetical 
tenant would pay so much per cent. of the 
profit which the present appellants are 
making. I observe that in Ko Po Yee & 
Bros. v. Corporation of Rangoon (4) it is 
noted that the rate of interest on the con- 
tractor’s principle 

“has been fixed by the Court in the Burma Rail- 


ways case at 8 percent. on the capital value of 
buildings and plant and 4 per cent.on land.” 


This does not mean that the figure of 
8 percent. is to be taken as a hard and 
fast rule providing what 18 a reasonable 
return tothe contractor for nis outlay in 
all cases. A reasonable return may, and 
will in most cases, vary with the state of 
the money maiket and with the special 
circumstances of each particular case. If 
the contractor's test is employed as a basis 
for ascertaining the amount which a hypo- 
thetical tenant might reasonably be ex- 
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pected to pay, care must be taken’ to 
examine ths actual return which the con- 
tractor would reasonably expect to receive 
on his outlay. If money were dear and. 
profits from the particular business‘ likely 
to be high, it is plain that the percentage 
on the outlay would be higher than if 
money were cheap and no particular busi- 
ness opportunities were afforded by the 
premises erected. In such a case the con- 
tractcr might be glad to let the premises to 
a tenant for a comparatively low return for 
his money. I would accordingly reply that 
in the absence of direct evidence or of any 
standard of comparison with other here- 
ditaments of a similar character, the method 
of finding the annual value by means of the 
contractor's test will, within the limits 
laid down, afford a useful guide. The exami- 
nation of the profits made by the appel- 
lants and a direct calculation from them is, 
in the present circumstances, a dangerous 
and unsafe method of discovering the rent 

which a hypothetical tenant would pay. 

We assess the Advocate’s fee in this Court 

at 20 gold mohurs. 

Mya Bu, J.—I agree. 
Dunkley, J.—I concur. 


8. Answer accordingly. 





PATNA HIGH COURT 

Civil Appeal No. 212 of 1935 
October 1, 1937 

Wort AND ROWLAND, JJ. 

Syed ABDUL HAKIM—PLAINTIFEF—- 
APPELLANT 
versus 
MANGAL CHAND AND ANOTHER— 

DE¥ENDANTS—RESPON DENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 103—Scope—Usufructuary mortgagee granting lease 
to mortgagor, allowing him to remain in possession— 
Suit for possession by mortgagee after expiry of 
lease—Assignec of decree-holder of mortgggor execut- 
ing decree in meantime, purchasing property and 
obtaining possession — Mortgagee applying under 
0. XXI and obtaining possession — Suit by assignee 
under r. 103 — Assignee held not entitled to posses- 
sion, 

The view that in a suit under O. XXI, r. 103, Civil 
Procedure Code, the Oourt has merely to ascertain 
whether the plaintiff was in possession at the date 
of the order against him under r. 98 is based on a 
misconception of the scope of this Rule. Unni Moidin 
v. Pocker (1), relied on. 

An usufruct@ary mortgagee granted a lease of the 
mortgaged property to the mortgagor and allowed 
him to remain in possession. A creditor of the 
mortgagor subsequently obtained a decree against the 
mortgagor and assigned it. The mortgagee after the 
expiry of the period of lease brought a suit against ‘the 
mortgagor for possession. The assignee of the decree- 
holder in the meantime executed the desres, purchased 
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the property himself and obtained possession. The 
usufructuary mortgagee then applied under O. XXI, 
Civil Procedure Code, and obtained possession. The 


a thereupon brought a suit under O. XXI, 
r. 103: 


Held, that the assignee when he purchased in exe- 
cution of the decree which had been assigned to him, 
purchased the mere equity of redemption ; therefore, 
he purchased such rights as his judgmênt-debtor had 
and no more and he purchased those rights subject to 
the rights of the usufructuary mortgagee. The mort- 
gagee was entitled to possession after the expiry of 
the lease, the mortgagor was not entitled to posses- 
sion, and by his purchase, the assignee could not get 
more than the mortgagor himself was entitled to. 


C.A; from the appellate decree of the 
_ Additional District Judge, Patna, dated 
` December 6, 1934. 

Syed Ali Khan, for the Appellant. 

Mr. Janak Kishore, for the Respon- 
dents. 

Wort, J.—In this case. the point that 
falls to be determined is the meaning of 
O. XXI, r. 103, Civil Procedure Code, which 
provides : 

“Any partynot being a judgment-debtor against 
whom an orderis made under rr. 98, 99 or r. 101 
may institute a suit to establish the right which 
he claims to the present possession ofthe property 
but subject to the result of such suit (if any, the 
order shall be conclusive.” 


An order was mede against the plaintiff 
who is the appellant in this case in the 
following circumstances: The plaintiff was 
the assignee of a decree obtained by the 
Allahabad Bank against defendant No. 2. 
He proceeded toexecute the decree by 
selling the property which was the subject- 
matter of this action, and in the result, 
purchased the property and obtained 
possession. Defendant No.1, who is the 
respondent in this appeal, was a usufructuary 
mortgagee of the property under a mort- 
gage dated October 20, 1920. On the next 
day he gave possession to the mortgagor 
and allowed him to remain jin possession 
by granling hima lease. In course of time 
that lease cametoanend and the defend- 
ant brought an action against defendant 
No.2 who was the mortgagor. In the 
meantime as I have already indicated, the 
plaintif-appellant obtained possession 
and he was resisted in his possession by 
the defendant-respondent. The defendant- 
respondent moved the Court under O. XXI, 
Civil Procedure Code, and an order was 
_madeinhis favour and possession was 
given to him. In those circumstances the 
- plaintiff brought this action. 


The learned Advocate who appears on 
“ behalf of the appellant, in his argument 
‘against the judgment of the learned Judge 
“in the Court below, has contended that all 
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he is bound to show ishis right to posses- 
sion by reason of the execution of the 
decree and the delivery of possession given 
to him by Court. The learned Judge, as I 
have perhaps indicated by the observation 
which I have already made, has held that 
the plaintiff is -not entitled to possession. 
There was one‘ contention in the Oourt 
below that the plaintiff was the mere 
benamidar of the judgment-debtor (defen- 
dant No. 2) but that point has been held in 
favour of the plaintiff appellant. Now the 
position is a simple one. The plaintiff 
when he purchased in execution of the 
decree which had been assigned to him, 
purchased the mere equity of redemption, 
therefore, he purchased such rights a8 
his judgment-debtor had and no more and 
he purchased those rights subject to the 
rights of the usufructuary mortgagee. It 
matters not at all whether we consider 
defendant No. 1 as the lessor who has 
obtained a decree for possession against 
his tenant, or whether we consider him as 
having obtained that decree by reason of 
his position as a usufructuary mortgagee. 
The fact remains that he obtained pos- 
session because the lease came to an end 
by the effluxion of time. There is no doubt 
that the usufructuary mortgagee was 
entitled to possession; the mortgagor was 
not entitled to possession, and by his 
purchase, the plaintiff could not get more 
than the mortgagor himself was entitled 
to. Thatin my judgment disposes of the 
matter. As to the scope of O. XXI, r. 103, 
Oivil Procedure Code, there is authority in 
Unni Moidin v. Pocker (1). There the 
learned Chief Justice in course of the 
E a san KA Judge allowed the appeal 
and decree the suit, holding that the plaintiff having, 
as he found, been in possession at the date of the 
order under s. 98, could not be ousted in execution 
of a decree to which he was not a party, and that 
under the Rule the Court wae concerned with 
possession only. The view that in a suit of this 
kind the Court has merely to ascertain whether 
the plaintiff wae in possession at the date of the 
order against him under r 93 is based ona mis- 
conception of the scope of this Rule. If he was 
then the Court ought not to have passed the sum- 
mary order against him under r. 98 but ought to 
have dismissed the decree-holder's applic tion against 


i .9,” f 
he Rale reads: “the right which he 
claims to the present possession of the pro» 
perty.” The con'ention of the learned Advo- 
cate for the appellant thathis client was 
ousted from the property he purchased is 

27; .Gas. 109; A I R 1921 Mad. 317; 
som Lede 626 (i 920) M W 6698: 12 L W 598; 28 M D 
T 342. 
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inmy view quite irrelevant. He may have 
been ousted by force, but not asa result 
of the decree of the Court. The question 
is what right he had when he got the pro- 
perty back, had he any title to it. The 
answer which the learned Advecate for the 
respondent gives is a correct one namely 
that he had no title. For those reasons it 
seems to me that the appeal fails and must 
be dismissed with costs. 

Rowland, J.—I agree. In answering 
the question propounded, it may perhaps 
assist if we contemplate the consequences 
of a contrary decision, for, at first sight it 
may appear an attractive suppcsition that 
seeing the duty of the executing Court 
under r. 98 or. r. 99, that duty isto refuse 
to give the decree holder possession in 
these execution proceedings if possession 
is resisted -by a person claiming possession 
in good faith on his own account. Now 
the plaintiff, ithas been held, was such a 
person and ifthe Munsif in the execution 
proceedings had so held the Munsif 
ought to have dismissed the application 
of the decree-holder to be given possession 
of the property. So Mr. Syed Ali Khan 
argues, what the Court dealing with the 
title suit ought to dois the same as what 
the executing Court out to have done. 
But the consequences of this would be that 
the present title suit would be decided in 
favour of the plaintiff and defendant No. 
1, who has been held tobe a usufructuary 
mortgagee, would be defeated in a title 
suit forthe rightto possession over the 
land and this decision would be res judicata 
in any subsequent suit by him to declare 
and give effect to his title. It seems 
inconceivable that the Legislature should 
have contemplated or intended such a 
result and, therefore, I agree for this reason 
as wellas those given by my learned 
brother that the appeal should be dismissed 
with ccsts. 

8, Appeal dismissed. 


-MADRAS HIGH COURT 
Criminal Appeal No. 641 of 1937 
. Referred Trial No. 157 of 1937 
February 4, 1938 
BURN AND VENKATARAMANA Rao, JJ. 
THARHEPEDIKAYIL VEERANJUTTI 
HAJ[—Prisonger— ACCUSED 
versus 
EMPEROR—Prosgcuror 
Evidence Act (I of 1872), 8. 32—Case under s. 302, 
Penal Code (Act XLV of 1860) — Evidence as to 
intention consisting tn statements alleged to hare 
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been made by deceased to witneases—Admissibility—— 
Penal Code (Act XLV of 1860), 3. 302—Statements in 
inquest reports — Hvidentiary value of — Difference 
between such statemenis reduced to writing by Sub- 
Inspector immediately after discovery of dead body 
and evidence given by him — Sub-Inspector not cross- 
examined—Statement cannot discredit his evidence— 
Re-trial necegsary. 

Where in a case under s. 302, Penal Node, the 
only evidence regarding the motive ofthe accused, 
that the deceased was denying the return of the 
jewels borrowed by the accused, consists in state- 
ments alleged to have been made by the deceased 
himself to the witnesses, those statements are in- 
admissible since they are statements made by a 
deceased person not falling within s. 32 of the Evi- 
dence Act. Venkatasubba Reddi, In re (1), relied 
on. 
The statements in the inquest reports are not 
evidence ina case but where these inquest reports 
have been filed, it is incumbent upon the Sub- 
Inspector who reduced the statements in inquest 
report to writing, immediately after the discovery of 
the dead bodies, to explain the difference between 
them andthe evidence given by him. He should be 
cross-examined with regard to this difference Where 
he is not so cross-examined, and since the statements 
inthe inquest reports cannot be used to discredit the 
evidence of the Sub-Inspector unless they are pat 
to him under the provision of s 145 of the Evidence 
Act, itis necessary to order a re-trial. , 

Or. A. and Trial referred of the Court of 
Session of the South Malabar Division fcr. 
confirmation of the sentence of death passed 
upon the said prisoner in Case No. 59 of the 
Calendar for 1937. 

Mr. B. V. Ramanarasu, for the defence. 


The Publie Prosecutor, for the Crown. 


Judgment —The appellant has been 
convicted and sentenced to death by the 
learned Sessions Judge, South Malabar, for 
the murder of a Moplah woman and her 
son, a child of 7, on July 9 last. 

The woman whose name was Beema 
Wmma had come to the house of the appel- 
lant in order to attend upon his wife during 
her confinement. The evidence for the pro- 
secution wasto the effect that the woman 
and her child went to bed in the house of 
the appellant on tLe night of July 9 and the 
next morning they were missing. ‘Their 
dead bodies were discovered on July 22, 
buried in the compound of the appellant's - 
house near the well. The lady doctor 
(P. W. No. 1} who made the post mortem exa- 
mination on the 22nd was unable to say 
what the cause ofdeath had been in either 
case owing to the advanced state of decom- 
position which both bodies had reached. 
There was, however, no difficulty about the 
identification of the bodies. 

The evidence against the appellant was 
partly direct and partly circumstantial. The 
direct evidence was given by his own son 
Muhammad Koya examined ase P. Wg 
No. 13. He isa boy of 16 years of age and 


1938 


he said that on the night of July 9, he 
woke up hearing acry and saw his father 
by the side of Beema in the courtyard 
tightening a cloth round her neck. When 
Beema ceased to cry out and lay motion- 
less, his father, P. W. No. 13 says then took 
Beema’s son to the yard and strangled him 
to death. Afterwards P. W. No. 13 under 
the instructions of his father helped to 
carry the body of Beemato a side room to 
the south of the house. The father carried 
the corpse of the little boy to the same room 
and the appellant locked up that room. Next 
morning P. W, No. 13, says that again under 
the instructions of hisfather he sold two 
gold mankathalis belcnging to the deceased 
Beema to a goldsmith (P. W. No. 6) on the 
following day July ll, he says thathe sold 
Bix gold mankathalis to a shroff in Calicut 
who has been examined as P. W. No. 7. 
The money received for these jewels, he 
says, be gave to his father. On the Satur- 
day, July 10, he sass that his father buried 
the bodies in a pit in front of the house and 
four days later bis father dug a fresh pit 
near the well and re-buried them there. The 
appellant's wife was examined as P. W. 
No. 1l and she said that Beema had gone 
to sleep in the hcuseon the night of July 
9and that after midnight she heard s.me 
ery uttered by Beema and in the morning 
Beema and her son were not to be seen. 
The statement of P. W.No. 13 is corro- 
borated to seme extentby P. W.’s Nos. 6 
and 7 althcugh P. W. No. 6's evidence was 
not very satisfactory regarding the date 
on whichhe purchased the two gold man- 
kathalis. In his chief examination he said 
that he had bought them on Saturday, July 
10. That would correspond with the evi- 
dence of P. W. No. 13 but in cross-exami- 
nation he admitted that he did not keep 
accounts for his trade and said he remem- 
bered the,date because it was the day 
after a Kuri draw on the 20th Mithunam. 
The 20th Mithunam was 5 days before the 
death ofthe woman and the child because 
July 9, 1937, corresponds to the 25th Mithu- 
nam. Another goldsmith (P. W. No. 9) gave 
evidence on March 29, 1937. This was more 
than three months beforethe murder and 
it is only important because the motive put 
forward by the prosecution in this case is 
that the appellant had borrowed the Chittus 
from the woman in March, that she had 
been demanding the return, tben he had 
killed her, Itis necessary to point out here 
that the evidence regarding the motive 
was inadmisgible. The only evidence that 
the woman was denying the return of these 
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jewels consists in statements alleged to 
have been made by Beema herazlf to 
P. Ws. Nos. I0, 11 and 14. Those statements 
are inadmissible since they are statements 
made by a deceased person not falling 
within s. 32 of'the Indian Evidence Act (see 
Venkatasubba Reddi, In re (1): 

The circumstantial evidence is to the 
effect that the appellant showed the place 
in his ecompouud where the bodies were 
buried and admitted to the Sub-Inspector 
(P. W. No.3) that he had killed Beema 
and her son and that with the assistance 
of his son he (P. W. No. 1°) had buried the 
bodies in the compound. His evidence is 
of course of the greatest importance. The 
statement of P. W. No. 3is corrcborated by 
that of the Adligari (P. W. No, 2) and that 
of the neighbour (P. W. No. 15) who both 
said that the appellant pointed out the 
place where the bodies were buried and 
dug them up. It is not, however, possible 
toaccept atits full value the evidence of 
the Sub-Inspector and P. Ws. Nos. 2 and 
15. The reports of the inquests held on 
the dead bodies have been filed in this 
case as Exs, D and D-l. Both these reports 
were prepared by the Sub-Inspector (P. W. 
No, 3) and both of these contain statements 
not consistent with the evidence given by 
the Sub-Inspector at the trial. In both 
cases there is a statement in the inqu:st 
report that the dead body was found at 
1l a m.onJuly 22, ata place pointed out 
by Veeran Kutti Haji, 2. e., the present 
appellant and his son Muhammad Koya 
(P. W. No. 13). Both reports, moreover, con- 
tain a statement that death was due to 
beating with a heavy stick and the stick 
was prcduced and marked M. O. 1. Jn the 
case of the woman the inquest report 
says in answer to quesiion No. 9 that she had 
been “buried after baing done to death 
with a heavy stick. The portion of about 
14 cubits long stick of rosewood produced 
by Muhammad Koya is a sawer piece 
smoothened atone part. He says it was 
used to beat the deceased to death and the 
remaining portion was burnt to ashes, The 
answer to question No. 10 in the same 
inquest report (Ex.D) is that death was 
due to Violence “as said above with some 
piece of wood and the answer to the ques- 
tion whether any person or persons were 
suspected is that the murder is suspected 
to have been done by Veerakutti Haji and 


(1) 54 M 931; 134 Ind. Cas, 1143; 34 L W 198; 61 
M L J 608; (1931) M W N 1177; A I R 1931 Mad. 609; 
330r L J 51; (1931) Or. Cas. 929; Ind. Rul. (1939) 
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hisson Muhammad Koya as they pointed 
out the place of burial after murder. In the 
case of thechild there is a statement that 
he had been killed with a heavy stick 
applied to the neck, Muhammad Koya, son 
of Veerakutti Haji, produced a heavy stick 4 
inches thick and about 14 cubic long partly 
burnt, and made of even rosewood sunoothen- 
ed atone end. In Ex. D. 1 also death is 
said to be the result of beating. Now these 
statements in the inquest reports, as the 
learned public prosecutor very rightly con- 
tended, are not evidence in the case. But 
these inquest reports have been filed and 
they have been written by P. W. No. 3. It 
is, therefore, clearly incumbent upon 
P. W. No. 3 to explain the difficulties which 
arise. The statements in the inquest re. 
ports are statements reduced to writing by 
P. W. No. 3 immediately after the discovery 
of the bodies. Prosecution Witness No. 3, 
therefore, ought to have been cross-examined 
with regard to the difference between them 
the evidence given in the Court. The evi- 
dence of P. W. No. 13 does not indicate 
death caused by beating with a stick but 
it indicates death by strangulation both in 
the case of the woman and in the case of 
the childand it is clear that if the place of 
burial was pointed out by the son as well 
by his father, it wili be very doubtful 
whether the statement which the appellant 
is Said tohave made to P. W. No. 3 will be 
‘admissible under s. 270f the Indian Ev.» 
dence Act. 

Since the statements in the inqnest re- 
ports cannot be used to discredit the evi- 
dence of the Sub-Inspector unless they are 
put to him under the provisions of s. 145 
of the Indian Evidence Act, it is necessary 
to order a reetrial. As the learned Session 
Judge has observed, the evidence of the son 
(P. W. No.13) must be regarded practically 
as the evidence of an accomplice, and 
therefore, the statement said to have been 
made by the appellant to the Sub-Laspector 
that he killed Beema and her son on Friday 
night becomes of the utmostimportance. If 
it is admissible it corroborates sufficiently 
the evidence of P. W. No, 13. If it is not, 
thera is very little, if aay corroboratioa of 
P. W. No. 13's evidence, Since a re-trial is 
being ordered, it is not desirable to say 
more about the merits of the case. 

The conviction and seatence are, there- 
fore, set aside and tne cos must go back 
to the present Sessious Judge for re-trial. 

We are informed that the appellunt’s son 
P. W. No. 13 has not yet been tried 
although there isa case pending against him 
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under s. 201, Indian Penal Code. It is very 
remarkable, seeing that the appellant's 
trial was over befure the end of October 
last, The Sessions Judge will be asked to 
explain the delay. It is very undesirable- 
that anything should be done to give rise 
to a suspicion thatthe son is going to get 
off scot free if the father’s conviction is 
confirmed. 

Itis not at all clear from the records 
why the appellant and his son were not 
charged and tried together, As we have 
noticed already, the result of ths inquest 
was an opinion that the murder had been 
committed by both and the Police F. I. R. 
was made accordingly on July 22. 

It is nut explained how the son came 
to be exculpated of the offence of murder 
in the charge-sheet and certainly the dis- 
posal of the dead bodies is alleged to have 
been the joint act of both for which nor- 
mally they should be tried together. 


N.B. Order accordingly. 


PATNA HIGH COURT 
Civil Appeal No. 674 of 1935 
March 4, 1938 
Wort AND AGARWALA, JJ. 
MAHADEO PRASAD BHAGAT— 
DEFENDANT ~APPELLANT 
versus 
BHAGWAT NARAIN SINGH— PLAINTIFE 
— RESPONDENT 

Chota Nagpur Encumbered Estates Act (VI of 1876) 
s. 12-A—Saie in execution whether alienation within 
meaning of section—Civil Procedure Code(Act V of 
1908), s. 11, Expl. IV -- Money decree on mortgage— 
Property sold in execution — Objection to validity of 
sale on ground that no sanctionof Commissioner 
under s. 12-A, Chota Nagpur Encumbered Estates Act 
was obtained, raised but not decided—Objection dis- 
missed—Suit by judgment-debtor for declarution that 
sale was void, 1f barred under Expl. IV, s. 11. 

A sale in execution of a decree is an alienation 
within the meaning of s 12-A, Chota Nagpur Encum- 
bered Estates Act and consequently the sanction of 
the Oommissioner is necessary. Khitnarain Sahi v. 
Sarju Seth (1), followed. 

Explanation IV tos 11, Civil Procedure Code ap- 
plies to proceedings under s. 47, Civil Procedure Oode, 
Pritht Mahton v. Jamshed Khan (2), explained. 

A money decree was obtained on the footing of a 
mortgage and property sold in execution. Oertain 
objections were put in by the judgment-debtor as to 
the validity of the execution proceedings. On two 
occasions the question whether the sale was a valid 
sale, that is to say, whether the executing Court had 
jurisdiction to sell the property in execution ofa 
money decree, having regard to the fact that no sanc- 
tion of the Commissioner had been obtained under 
s. 12-A, Chota Nagpur Encumbered Estates Act, 
was mooted, but not decided. The objection- 
petitions were all dismissed and the property having 
come into the possession of the purchaser, a suit was 
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brought claiming a declaration that there having 


been no sanction of the Commissioner, the sale to the 
defendant was void : 


Held, that the objection having been raised under 
s. 47 though not decided, operated as res judicata 
under Expl. IV, s. 11, Civil Procedure Code. 


C.A.from the appellate decree of the 
Judicial Commissioner, Chota Nagpur, 
dated March 13, 1935. 

Sir Manmatha Nath Mukherjee and Mr. 
B. C. De, for the Appellant. 

The Government Pleader, for the Res- 
pondent. 


Wort, J.—The appellant who is the 
defendant in the suit was purchaser of 
certain property in exėcution of what has 
been described as a decree for money. The 
money decree was obtained on the footing 
of aloan which was tke subject-matter of a 
mortgage of 1918 by one Bhagwat who is 
one of the sons of the original holder of an 
impartible estate, which at one time was 
under the jurisdiction of the Manager of 
the Chota Nagpur Encumbered Estates. 
The property was released and returned in 
1916 and the learned Judge in the Court 
below has decided that Bhagwat, the 
mortgagor, was one of the holders within 
the meaning of s. 12-A of Act VI of 1876. 
No question arises with regard to that. 
The money decree having been obtained, 
certain objections were put in by the 
judgment-debtor as to the validity of the 
execution proceedings. There appear to 
have been three of these objection petitions 
in the execution Court and at least on two 
occasions the question whether the sale was 
a valid sale, that is to say, whether the 
executing Oourt had jurisdiction to sell the 
property in execution of a money decree, 
having regard to the fact that no sanction 
of the Commissioner had been obtained 
under s. 12-A, was mcoted, although, as the 
learned Judge in the Oourt below points 
out, was not decided. The objection petitions 
were ald dismissed and the property having 
come into the possession of the defendant- 
appellant, this action was brought claiming 
a declaration that there having been no 
sanction of the Commissioner, the sale to 
the defendant was void. Boththe Courts 
below have come to the conclusion in favour 
of the plaintiff. 

The first contention of Sir Manmatha 
Nath Mukherjee on behalf of the defendant- 
appellant is that a sale in execution of a 
decree is not an alienation within the 
meaning of s.-12-A and consequently the 
sanction cf the Commissioner was unneces- 
sary. An authority binding upon us with 
regard lo, the point and contrary to the 
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appellant's contention is the case in. Khit- 
narain Sahi v. Sarju Seth (1). The next 
contention put forward by the appellant 
is that this is a matter coming within 
s. 47, Civil Procedure Oode, as relating to 
execution, „discharge or satisfaction of 
the decree and should be determined under 
that section and not by way of a separate 
suit. The further contention in that con- 
nection is that as this matter was raised. 
although not decided in the objection peti- 
tion under s. 47 which was decided against 
the plaintiff, the point is res judicata by 
reason of Expl. IV tos. 11, Civil Procedure 
Code. The only serious contention against 
that argument raised by Mr. Sinha is the 
decision in Prithi Mahton v. Jamshed Khan 
(2), where the learned Chief Justice has 
made the following observation during the 
course of his judgment: 

Still I do not think that the special rules laid 
down in the Explanation to that section (that ig 
s. 11) which go beyond the doctrine of res judi- 


cata ought to be applied generally in execution 
cases,” 


although he has previously said that he 
thought that the doctrine laid down in 
s. 11 may be applied and rightly applied in 
execution arising out of thesame judgment 
so as to put an end to litigation. The 
observation which I have quoted, and which 
appears to be in favour of Mr. Sinha'‘a 
argument, with great respect to the learued 
Chief Justice, was not necessary for the 
purpose of the decision, the learned Chief 
Justice and Adami, J. having affirmed the 
decision of Ross, J. which was to the effect 
that the point not having been raised pre- 
viously could not be sustained before him 
and further the matter with which the 
Court was there dealing was an application 
under O. XXI, r. 20 In my judgment it 
is impossible to contend, as it was contend- 
ed in that case that as the question of title 
was not gone into uaderO. XXI, r. 90, the 
parties were barred from subsequently 
going into the matter. I am therefore 
not surprised that the learned Chief Justice 
made the observation which is relied upon 
by Mr. Sinha. It dces not support the 
contention in this case. There are two 
aspects of the case. The objection was 
raised under s. 47. If Mr. Sinha’s argument 
is correct, then if a point remains undecided 
so long as the objection isnot taken under 
s. 47 there is noend to the number of ob- 
jections which may be brought; but that in 


(1) 10 Pat, 582; 132 Ind. Cas. 868; A I R 1931 Pat, 
64; 12P L T 508; Ind. Rul. (1931) Pat. 292. 

(2) 1 Pat. 593; 67 Ind. Cas 656; A I R 1922 Pat, 289; 
3 P LT403. 
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my judgment isan impossible contention. 
The argument that Sxpl. IV to s. 11 does 
not apply to proceedings under s. 47, asl 
have already said is without foundation 
and it seems to me therefore quite clear 
that there not having been a ‘decision on 
this point nonetheless the question whether 
` the sale was Void or not is nòw res judicata 
in favour of the defendant-appellant. 

There is one argument to whichI should 
refer and that isthat in the suit itself, out 
of which the execution proceedings arose, 
Mr. Sinha contends, it must be assumed, 
that this very point was decided against the 
defendant, that is to say, it must be deemed 
to have been decided that the alienation 
was void having regard to the fact that the 
Court in those proceedings gave a decree 
for money and not a mortgage decree. We 
have no information as to what actually 
was decided in that case. although we know 
thata money decree was passed and not 
a mortgage decree. The decision on this 
point was in favour of the plaintiff. But 
the matter has to be looked at from 
another aspect. It isachoice between the 
decision in the trial Court and the decision 
in the execution proceedings. If the point 
was decided in favour of the plaintiff in the 
suit itself, then the question arises why 
was that point not taken in the proceed- 
ings under s. 47. Thefact thatit was not 
taken again makes the matter res judicata 
and we must assume that though it was not 
raised, although it could have been raised, 
it must have been decided by implication in 
the proceeding in execution that the ques- 
tion was not res judicata. For these reasons 
in my opinion the decision of the Oourt 
below is wrong and it must be set aside 
and the plaintifi’'s suit dismissed with 
costs throughout. I may add that the case 
of Bageshwart Charan Singh v. Bindeshwari 
Charan Singh (3), referred to by the learned 
Judge in the Court below is now concluded 
by the decision in the same case of their 
Lordships uf the Judicial Committee in 
Bindeshwari Charan Singh v. Bazjeshwar 
Charan Singh (4). 

Agarwala, J.—I agree. 

8. Decision set aside. 


(3) 142 Ind Oas. 495; A I R 1932 Pat 337; 12Tat. 
147; 13 P L T 09; Ind, Rul. (1933) Pat. 145, 

(4) 63 I A 53; 160 Ind. Cas. 8, A I R 1936 PO 46; 
15 Pat. 203; 1936 O L R 67; 1936 ALR 93; 8 RPO 
140; 17 P LT 28; z BR 223; 43 LW 159;40 OW N 
289; 1936 OW N127;70M L J 122;1936 A LJ 104; 
62 0 L J 21; 38 Bom. L R 339; (1936) M W N 321; 38 
PLR 325 (P 0). 
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CALCUTTA HIGH COURT 
Oivil Appeal No. 533 


an i 
Civil Rule No. 1593 of 1935 
November 16, 1937 
BARTLEY AND NASIM ALT, Jd. 
KRITANTA KUMAR GUHA, 
RECEIVER or Frem sryLen KRISHNA 
CHANDRA SONATAN MAHIM 
CHANDRA: AND RAJANI KANTA 
PAUL AND OTHERS—DEOREE-HOLDERS 
—ÅPPELLANTS 
versus 
PULLIN KRISHNA (BEHARY IN vor.) 
PAL AND OTRERS—J UDGMENT: DEBTORS 
—~RESPONDENTS 

Decree—Execution-—Decree against firmis decree 
against its partners individually and can be execut- 
ed against them—Inclusion of other persons along 
with some partners in execution applicutton— 
Validity of application—Civil Procedure Code (Act 
V of 1908), s. 73—Decree against firm—Other holder 
of decree against partners executing his decree 
against partners individually—Common judgment- 
debtors—Decree-holder against firm, whether can apply 
under s. 73, : 

When a suit is brought against a firm and judg- 
ment obtained against it, the action is really 
against the persons who corstituted the firm and the 
judgment is really a judgment against the indivi- 
duals. The decree obtained against the firm in such - 
a suit must, therefore, be taken to be a decree 
against the partners individually and the decree- 
holder can execute the decree against the partners 
individually. The mere fact that along with some 
partners of the firm someother persons are stated: 
to be the remaining partners of the firm in the 
petition for execution, cannot make the execution 
invalid and the petition is valid with regard to 
the actual judgment-debtors named in the peti- 
tion, 

A decree against a firm is in 
against the partners individually, Consequently 
where two decrees are passed in favour of two 
persons one against the firm and other against the 
partners individually, a decree-holder against the 
firm can apply under s. 73, Civil Procedure (ode, 
for rateable distribution in execution proceedings 
started by the other decres-holder against the part- 
ners individually as the partners ofthe firm are 
common judgment-debtorg. In re Handfowd & Co, 
Ex parte Handford (1); Ram Prosad v. Anundi <, 
Co. (2), Brojo Lal Sahr Banikya v. Budh Nath 
Pyarilal & Co. (3) and Administrater-General of 
Bombay v. Haji Sultanalli Sushtary & Co, (4), relied 
on. 


C. A. from the original order of the Sub- 
Judge, Nadia, dated July 13, 1935. 

Messrs. Gopendra Nath Das, Radhika. 
Ranjan Guhe and Khitindra Kumar Mitter, 
for the Appellants, aa 

Messrs. Gunada Charan Sen, Surya 
Kumar Aich (for Deputy Registrar) and 
Bejan Behari Das Gupta, for the Respon- 
dents. 

Nasim All, J.—The facts which give 
rise to this appeal and the rule are as 
follows: The appellants in the appeal 
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from original order who are the petitioners 
in the civil revision obtained a decree for 
Rs. 1,30,000 against a firm known as Ram 
Krishna Bejoy Krishna Pal on the Original 
Side of this Court on November 27, 1929. 
On February 6, 1935, this decree was 
transferred for executicn to the Court of 
the Subordinate Judge at Nadia. This 
execution case was registered as Execu- 
tion Case No. 23 of 1935. Radha Gobinda 
Pal, the opposite party in the civil revision 
case obtained a decree against Pullin 
Behari Pal and Anil Krishna Pal and 
three other persons for Rs. 2,371-11-6, on 
June 7, 1933, in the Court of the Subordi- 
nate Judge of Nadia. He put this decree 
into execution on December 5, 1933. This 
execution was registered as Money Execu- 
tion Case No. 258 of 1933. On April 6, 
1935, ` the appellants applied for 
rateable distribution of the money which 
would be brought to Court in Execution 
Case No. 258 of 1933 as sale proceeds of 
certain properties attached in the said 
execution case. The properties were 
actually sold cn April 11, 1935. On 
June 79, 1935, the learned Subordinate 
Judge Leard the application of the appel- 
lants for rateable distribution and rejected 
it on the following grounds: (1) that the 
execution of the decree obtained by the 
appellants was bad in Jaw; (2) that the 
property which was sold was personal 
property of Pulin only and (3) that there 
was no satisfactory evidence to show that 
the property sold belonged to the firm 
against which the appellants obtained 
their decree on the Original Side of this 
Court. 

. The present rule is directed against this 
order; On the same day the learned 
Subordinate Judge adjourned the Execu- 
tion Case No. 258 of 1933 to July 6, for 
orders. e Ultimately it came up for hear- 
ing on July 13, 1935, and was dismissed, 
as no steps were taken by the decree- 
holder to proceed with the case. The 
miscellaneous appeal is directed against 
this order. 

The first point urged by the learned 
Advocate for the appellants is that the 
learned Subordinate Judge was in error 
in holding that the appellants’ application 
for execution of the decree was bad in law. 
This contention is well founded. The 
decree was no doubt obtained against the 
firm known as Ram Krishna Bejoy Krishna 
Pal.. Under O. XXX, Civil Procedure Code, 
the suit ie to be brought against the 
firm. When a suit is brought against a 
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firm and judgment obtained against it, the 
action is really against the persons who 
constituted the firm and the judgment is 
really a judgment against the individuals: 
See In re Handford & Co., Ex parte 
Handford (1) at p. 570*. 

“It is settled law that the effect of the provisions 
with regardto suing partners in their firm name is 
merely to give a compendious mode of describing 
in the writ the partners who compose the firm and 
that the plaintiff who sues partners in the name of 
their firm in truth sues them individually, just as 
much as if he had set out all their names: see 
Ram Prosad v. Anundji & Co, :2) at p. 527+; Brojo 
Lal Saha Banikya v. Budh Nath Pyarilal & Co., 
(3) at p. 5561." 

It appears that in the suit brought by 
the appellants against firm Ram Krishna 
Bejoy Krishna Pal writ of summons was 
served upon Pulin Behari Pal and Anil 
Krishna Pal aa partners of the said firm 
(Ex. 2). It further appears that Pulin 
Behari entered appearance in that suit as 
a partner of the said firm (see the 
certificate of part satisfaction which was 
issued by this Court on its Original Side 
to the Court at Nadia). Thedecree obtained 
by the appellanis must. therefore, be taken 
to be a decree against Pulin Behari Pal 
as well as Anil Krisbna Pal individually. 
The mere fact that three other persons 
were stated io be the remaining patners 
of the firm in the petition for execution 
cannot make the execution invalid. These 
other persons do not, no doubt, come under 
O. XXI, r. 50 (1), cls, (b) and (c) of the 
Oode. The appellants cannot execute the 
decree against them unless they have 
obiained Jeaye from the Court which has 
passed the decree. This leave has not 
been obtained and consequently without 
such leave the appellants are not entitled 
to proceed against them. But the effect 
of the inclusion of the names of these 
persons in the petition for execution 
cannot invalidate the execution itself. The 
decree-holders are entitled to proceed 
against the other two judgment-debtors, 
namely Pulin Behari Pal and Anil Krishna 
Pal and the execution petition is valid so 
far as they are concerned, 

By s. 73, Civil Procedure Code, where 
assets are held by a Court and more 
persons than one have, before the receipt 

4) 1899) 1 Q B 566; 68 LJ Q B 386; 80 L T 
125; 47 W k 3yl; 6 Manson 131; 15 T L R 197. 

(2) 490 524; 69 Ind. Cas. 885; AI R 1922 Cal 
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(3) 55C 551; 105 Ind, Uas. 549, A IR 1928 Cal, 
146 
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of such assets, made application to the 
Court for the execution of decrees for the 
payment of money passed against the same 
judgment-debtor and have nct obtained 
patisiaction thereof, the assets, after 
deducting the costs of realization, shall be 
rateably distributed among 4ll such persons. 
Tt has been already stated that the appel- 
lants applied for execution of their decree 
and made an application for rateable dis- 
tribution beforé the recepit of the assets. 
Mr. Sen appearing on behalf of the opposite 
party, however, contended that the decree 
obtained by tne appellants is not against 
the same judgment debtors, inasmuch as 
the decree optained by the appellants 
was against the firm Ram Krishna Bejoy 
Krishna Pal while the decree obtained by 
the opposite party was against Pulin 
Behari Pal and Anil Krishna Pal and 
three other persons individually, I um 
unable to accept this contention of Mr. 
Sen. It has been pointed out that the 
decree against the tirm is in effect a decree 


against Pulin Behati Pal and Anil Krishaa 


Pal individually. Consequently Pulin and 
Anil are the common judgment-debtors in 
the two decrees. Tunis View is supported 
by a decision of the Bombay High Court in 
Administrator-General of Bombay v. Haji 
Sulianalli Sushtary & Co. (4) at p. 200%. 
The appellants are, therefore, entitled to 
get rateable distribution of the sale pro- 
ceeds in Execution Oase Nu. 258 of 1933. 

It has been already pointed out that the 
appellants’ application for execution is 
maintainable against Pulin Behari Pal and 
Anil Krishna Pal. Tue learned Subordinate 
Judge, was, therefore, wrong in holding 
that the execution was not maintainable in 
law. The appellants did not proceed with 
the execution case in view of the findiog 
of the learned Judge that the execution 
Petition was not at all maintainable. 
The order dismissing the application 
for execution cannot, therefore, be sus- 
tained. | 

The result, therefore, is that the Rule is 
made absolute. The order of the learned 
Subordinate Judge refusing the petitioner's 
application for rateable distribution is set 
aside. The learned Judge is directed to 
distribute the sale proceeds rateably. The 
appeal is also allowed in part. Tne order 
dismissing the appellants’ application for 
execution against Pulin and Anil is set 
aside. The learned Judge is directed to 

(4) 29 Bom. L R 396; 104 Ind, Cas, 319; AI R 
1927 Bom. 255. | 
~ #Page of A. 1. R, 1927 Bom.—[&d.] - > 
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proceed with the application for execution 
against them. The order dismissing the 
application for execution against the other 
judgmentdebtors is affirmed. If the 
opposite party Radha Gobinda Pal has 
already withdrawn the sale proceeds from 
the executing Court, he must deposit the 
said amount in Court within three months 
from this date in order to enable the 
executing Court to distribute this amount 
amongst the petitioners and the opposite 
party in the civil revision case. There will 
be only one set of cosisin, the appeal as 
well as in the Rule—hearing fee being 
assessed at three gold mohurs. 

Bartley, J.—I agree. f 

8. Order accordingly. 


MADRAS HIGH COURT 
Criminal Revision No, 994, Case Referred 
No. 55 of 1937, and Oriminal Revision No. 3 
and Petition No. 3 of 1938 
April 14, 1938 


Boun, J. 
In re K. V. VENKATA RAMANTIER 
AND OTHERS—AOCUSED 

Criminal Procedure Code (act V of 1698), a, 190 
(i) (c)—Case being tried as summons case subsequent- 
ty found by Magistrate to be warrant case—Whether 
he can proceed further with trial—Proucedure to 
follow thenceforward. 

Section 190 (4) (c) Criminal Procedure Code, is 
concerned with extra-judicial information, know- 
ledge or suspicion and it has nothing to do with 
knowledge gathered by a Magistrate in open Vourt 
from the evidence of witnesses given during a 
trial. If a Magistrate begins a trial as a summons 
case and then iinds that an offence triable only 
under warrant case procedure has been committed, 
be is bound to apply warrant case procedure 
thenceforward and he is not in any way disqualifi- 
ed frem proceeding with the trial. In re Raja- 
ratanam Pillat l), dissented from. ae , 

Cr. kis. referred by tne District Magis- 
trate, Salem, dated December 9, 1933. 

Mr.T. Krishnaswami Aryangar, for the 
Accused, 

Mr. K. Narasimha Aiyangar, for 
Oomplainant, 

The Public Prosecutor, for the Crown. 

Order.—I am unable to accept this 
reference. With all respect to King, J. I 
am unable to follow the reasoning in 
In re Kajaratqnam Pillai (1). Section 190 
(i) (c), Uriminal Procedure Uode, is concerns 
ed with extra-judicial information, know- 
leage or suspicion and it has nothing 
(in my opinion) to do with knowledge 
gathered by a Magistrate in open Court 

(D 59 M442; 161 Ind. Cas. 146; A IR 1936 Mad, 
341; (1936) Cr. Oas. 384; 37 Or. LJ 501; 70 M L 
340; (1936) M W NiSi; 43 L W 367; 8 KM &80, 
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from the evidence of witnesses given during 
atrial. Ifa Magistrate begins a trial as 
a summons case and then finds that an 
offence triable only under warrant case 
procedure has been committed, heis, I think, 
bound to apply warrant case procedure 
thenceforward and he is not in any way 
disqualified from proceeding with the trial. 
Let the papers be returned and the case 
proceed. 


N.B. Order accordingly. 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 136 of 1934 
May 6, 1938 
BENNET AND ISMAIL, JJ. 
GOPI NATH—DEFENDANT— APPELLANT 
h versus 

Srimati CHAMELI—PLAINTIRF AND 

ANOTHER—DEFENDANT— RESPONDENTS. 
Promissory note—Original consideration—Suit on 
pro-note by pardanashin lady—Note found not 
genuine but amount found due on previous tranguc- 
tion—Plainti#f held entitled to fall back on original 
loan—Limitation Act (IX of 1908), Sch. I, Arts. 64, 
85—Mere statement of balance due on certain date 
whether accounts stated—Transactions between par- 
ties creating independent  obligations—Accounts 
never closed though annual balances struck—Balance 
in favour of same party for some years—Art. 85, 

if applies. 

A pardanashin lady brought a suit on a promis- 
sory note. It was found that the note was not 
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genuine buta manufactured one, But it was also 
found that no transaction of loan had taken place 
at the time of the execution of the pro-note but that 
the money was actually due on previous transac- 
tions : 

Held, that the plaintiff was fully entitled to fall 
back upon the original loan. Gopala Padayachi v. 
Raja Gopala Naidu (2) and Nazir Khan v. Ram 
Mohan Lal (4), relied on, Ravjubhat Natha Bhai v. 
Ranchhod Raghunath (1), distinguished. |p. 817, col. 1.] 

In order to bring the case under Art. 64, Limitation 
Act, there should be something in the nature of a 
fresh contract. A mere statement of the balance 
which is due on a particular date cannot be called 
an account stated within this Article. [p. 618, col. 2,] 

Where in a case independent obligations are 
created between the parties and although the annual 
balance is struck the account is not closed and 
parties continue to deal with each other on the old 
footing, the mere fact that during the last few years 
the balance was always in favour of one party will 
not take the transaction out of the category of 
Art. 85, Limitation Act. Jwala Das v. Hukum Chand 
(5) and Chitarmal v. Bihari Lal (6, relied on, 
Bishen Chand v. Girdhart Lal (7), explained, 
Kesho Prasad Singh v. Sarwan Lal (8), distinguished. 
Lp. 819, col. Lf 


F. C. A, from the decision of thé Sub- 
Judge, Meerut, dated February 10, 1934. 

Messrs. P, L. Banerji and B. Mukerji, for 
the Appellant. 

Messrs. S. K. Darand R.N. Gurtu, for 
the Respondents. 

Bennet, J.—Tnis is a deféndant’s appeal 
against a decree of the learned Civil Judge 
of Meerut. The following pedigree will give 
relationship of the parties ; 


HARI wi MAL 











| | | 
Brikbhan Debi Sahai, Pahila Das. Hira Lal 
Jamna Prasad (adopted 
son) Srimati Ohameli, 
e plaintiff, widow 
Khushi Ram, widow, 
Musammat Mahadevi. 
l 
Kedari Prasad — Lalte poe 
E | |, Te J | 
Ram Nath Jamna Prasad. Chhedi Lal Ohiranji Pirbhu Kali Prasad. 
defendant Lal Dayal, 
No.1 ° | 
ff k Mauna Lal 
Baij Nath. alias 
Har Kishan 
Gopi Nath, defendant Khushi Ram. 
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The plaintiff Srimati Chameli, widow of 
Jamna Prasad, comes into Court on the 
allegations that she is the owner of the 
firm styled Hira Lal Jamna Prasad; that 
the firm was originally owned by L. Hira 
Lal and his adopted son JA4mna Prasad; 
that after their death Khushi Ram, the 
adopted sen of Jamna Prasad, became the 
owner of the said firm ; that onthe death 
of Khushi Ram, Musammat Mahadevi, 
widow of Khushi Ram, succeeded to her 
husband; that Mussammat Mahadevi died 
in 1919 and the plaintiff as the widow of 
Jamna Prasad became the owner of the 
firm ; that the defendants had a firm styled 
Kedari Prasad Chhedi Lal at Ferozepur 
which carried on banking, money-lending 
and contract business; that for several 
years a current account has been running 
between the two firms of the parties and 
the two firms have been receiving and 
paying money to aud from each other; 
that the interest on the outstandings was 
paid or received by each other at the rate 
of 7 annas9 pies percent. per mensem ; 
that the accounts between the two firms 
were settled on March 31, 1928, when 
Rs. 54,376-1-9 was found due to the firm of 
the plaintiff; that defendant No. 1 repre- 
sented the defendants’ firm and acknowledg- 
ed the liability for the aforesaid amount 
and executed a promissory note for the 
said sum on May 29, 1928; that on 
March 31, 1929, the accounts of the two 
firms were again examined and checked hy 
the parties and the sum of Ke. 57,205-7-3 
was found due from the defendants’ firm ; 
that defendant No. 1 on February 5, 1930, 
executed another promissory note for 
Rs. 57,205-7-3 which included the amount 
due under the previous promissory note of 
1928; that the defendants were members 
of a joint Hindu family but separated from 
each other some eight months before the 
institution of the suit; that in spite of 
notice the defendants failed to pay the debt 
due from them; hence the present suit for 
the recovery of Rs. 64,562-6-0 from the 
defendants with pendente lite and future 
interest. 

Defendant No. 1 admitted the claim of 
the plaintiff but defendant No. 2 contested 
it inter alia on the grounds that the plain- 
tiff was not the owner of the firm Hira 
Lal Jamna Prasad ; that the Ferozepur firm 
did not borrow any money from the firm 
styled Hira Lal Jamna Prasad; that the 
defendants themselves were the owners of 
the firm Hira Lal Jamna Prasad as well 
as of the Ferozepur firm; that separate 
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accounts were maintained for the facility 
in payment of income-tax ; that no promis- 
sory notes were executed with the know- 
ledge and consent of the contesting defen- 
dant; that the promissory notes in suit 
were antedated and were executed by de- 
fendant No. 1 some little time before the 
institution of the suit with a view to saddle 
the contesting defendant with liability for 
the loan which was time-barred. 

The issue of jurisdiction was disposed 
of by the Court below by the judgment 
dated October 10, 1933. The following 
three issues were tried and decided by 
the judgment of February 10, 1934, under 


appeal : 

“1. Is the plaintiff owner of the firm Hira Lal 
Jamna Prasad and entitled to maintain the suit? 
2, Whether: defendant No. 1 wes empowered, on 
behalf of the firm at Ferozpur to execute the ` pro- 
missory note in suit ? 3. Is the suit barred by 


time?” 

In the Court below the contesting defen- 
dant seriously disputed the right of the 
plaintiff to maintain the suit and the pare 
ties adduced a considerable amount of. oral 
and documentary evidence in support of 
their respective contentions. ‘I'he Court 
below upon a consideration of evidence 
decided this issue in favour of the plaintiff, 
The contesting defendant cnallenged the 
finding of tha lower Court on this issue in 
the grounds of appeal. Learned Counsel 
for the appellant, however, did not press 
those grounds before us. We are, therefore, 
not called upon to examine the finding 
recorded by the Court below on this issue 
and we proceed on the assumption that 
the finding of the Court below on this issue 
is correct and that the plaintiff is the 
proprietress of the firm Hira Lal Jamna 
Prasad and is entitied to maintain the 
guib. 

Although the finding on Issue No.2 is 
against - the contesting defengant, the 
Oourt below under this issue has also dealt 
with the question of the genuineness or other» 
wise of tne promissory notes dated May 29, 
1928, and February ô, 1930. The Court for — 
the reasons given in its judgment held 
that the promissory notes were not genuine 
and were manufactured by Ramnath, de- 
fendant No. 1, to support the plaintiff. The 
tespondent questioned the finding of the 
Court below and has filed a cross-objec- 
tion under O. XLI, r. 22, challenging 
the conclusions of the learned Civil Judge 
on this point and on some other points 
which were decided against the plaintiff. 
We have no hesitation in holding that the 
learned Civil Judge has .come to a right 
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conclusion in holding that the promissory 
notes are not genuine and were not executed 
on the dates on which they purport to have 
been executed. The evidence produced by 
the plaintiff on this point is meagre and 
unreliable. (His Lordship then examined 
the evidence and proceeded). The Court 
below had the advantage of noticing the 
demeanour of these witnesses and has given 
reasons for rejecting their testimony. We 
see no reason to disagree with the learned 
Civil Judge in his estimate of the evidence 
of the plaintiff's witnesses. We are not 
particularly impressed. with the evidence of 
the defendants’ witnesses but we attach 
much importance to the circumstances 
enumerated by the Court below against the 
genuineness of these promissory notes. It 
has been pointed out by the learned Civil 
Judge that the promissory notes were not 
noted down in the bahi khata of the de- 
fendants’ firm. Again there is no mention 
of. the. promissury notes in the list of debts 
which the defendant Ram Nath filed before 
the arbitrator who was appointed by the 
two defendants for the partition of the 
estate between them. In the aforesaid list 
Ram Nath did mention the debts due to 
‘the plaintiff, but asthe debts had merged 
in the promissory notes,` one would . have 
expected that the promissory notes or at 
least the second promissory note would 
have been specifically mentioned in the last. 
It is significant that -both the promissory 
notes were written by the munib of the 
defendants’. firm. Bihari Lal who wrote 
one of the two promissory notes is dead 
and Gokul Chand who wrote the second pro- 
missory note is the maternal uncle’s son 
of Ram Nath. It is proved beyond doubt 
that Ram Nath is siding with the plaintiff 
and has been living for some time with the 
plaintiff. If the pedigree attached to the 
plaint sis complete, Ram Nath would be the 
next reversioner tothe estate which is in 
possession of the plaintiff at present.. It is, 
therefore, suggested with considerable force 
that Ram Nath manufactured these pro- 
missory notes in his own interest to meet 
the plea of limitation that might be raised 
by the contesting defendant. Taking all 
the circumstances into consideration we 
think that the promissory notes are ante- 
dated and were not executed in the manner 
alleged on behalf of the plaintiff. We agree 
. with the conclusions of the learned Civil 
Judge on this point. 

lt is then urged that the plaintiff's suit 
being on.the basis of the promissory notes 
which are held to be fictitious,.the plain- 
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tiff should not have been allowed to fall 
back upon the original debt to be proved 
by the bahi khata account and at least 
the plaintiff should have been called upon 
to amend the plaint to enable the contest- 
ing defendant to meet the allegations of 
the plaintiff. In support of this contention 
reliance has been placed on Ravjibhai 
Natha Bhaiv. Ranchhod Raghunath (1). In 
this case a learned Single Judge observed 
that where there has been material altera- 
tion in the document, the further questions 
for the consideration of the Court are 
whether the alteration is fraudulent or 
innocent and whether the plaint is or can 
also be based on the original loan itself 
and evidence which exists ali unde. Where 
alteration is fraudulent the Oourt will not 
allow the plaint to be amended and the 
plaintiff to fall back on the original causes 
of action. It is true that in the present 
case we have held that the promissory notes 
were manufactured and are not. genuine 
documents but we are not sure that: the 
plaintiff was fully cognizant of this fact. 
It is admitted that the plaintiff is a 
pardanashin lady of mature age and it is 
proved that Ram Nathis the person who 
has been running the case on her be- 
half. We donot think that under the cir- 
cumstances it will be fair and just to hold 
that the plaintiff is responsible for the 
production of the promissory notes in suit. 
It has never been disputed that the der 
fendants did owe money to the plaintiff. 
The only question is whether the claim is 
time barred. We have examined the plaint 
carefully and we find that all the facts 
necessary for the disposal of the suit are 
fully stated in the plaint and that the de- 
fendant had full opportunity of meeting 
the allegations of the plaintiff. The plea 
of limitation would be redundant if the 
promissory notes in suit were genuine and 
the bar of limitation has been pleaded 
merely to meet the alternative case of the 
plaintiff which is based on the original 
loan. In the ruling cited above the learaed 
Judge has further observed that where the 
alteration though material is innocent and 
the plaint is based on tho original cause of 
action as well as on the document altered, 
the claim if properly proved can be allowed 
on the original cause of action. In our 
judgment the learned Judge was justified 
in permitting the plaintiff to base her claim 
on the original cause ‘of-action: see Gopala 
Padayachi v. Raja Gopala Naidu, 98 Ind. 
(1) AIR 1930 Bom. 66; 126 Ind, Cas. 865; 31 Bom 
LR 1262; Ind, Rul. (1930) Bom. 433, 
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Cas. 75 (2) at p. 76*, Jagan Prasad v. 
Indermal (3) and Nazir Khan v. Ram 
. Mohan Lal (4). It may be noted that the 
original transaction of luan was antecedent 
in fact as well asin time to the promises: ry 
notes in suit. ‘ihe transaction being truly 
sandependent and not a part uf he transac- 
tion of the promissory mote can be the 
basis of the present suit although the pro- 
missory notes itself has been held to be 
unenforceable. In Nazir Khan v. Ram 
Mohan Lal (4), this question has been 
discussed at lengih and all the authorities 
on the question have been reviewed. It 
Would not be possible for the plaintiff to 
maintain this suit if the money had been 
advanced onthe basis of the promissory 
notes which were held to be fictitious. 
The plaintiff never alleged that there 
was any transaction of loan at the time 
of the execution of tke promissory note. 
All that was alleged was that the amount 
that was found due on previous transac- 
tiois was totalled up and a promissory 
note was executed for that amount. We, 
therefore, hold that the plaintiffis fully 
Sales to fall back upon the original 
oan. 

Themain question that has been argued 
at some length by learned Counsel for the 
appellant is that the suit is barred by 
limitation. It is contended that the period 
of limitation began to run from March 
81, 1929, when the accounts were stated and 
that Art. 64, Limitation Act, applied to 
the suit. In our judgment the contention 
is untenable. The accounts are alleged to 
have been examined on March 31, 1928, 
and again on March 31, 1929, but neither 
of the defendants signed the account books. 
A mere statement of the balance which 
is due on a particular date cannot be call- 
ed an account stated within this Article. 
It is admitted that the annual accounts 
between the parties were drawn up at the 
end of every year. The amount that was 
found due was carried forward to the 
next year and fresh transactions were 
noted down during the year. This practice 
prevailed throughout the period the 
parties had dealogs with each other. 
Nothing unusual seems to have been 
done either on March 31, 1928, or March 
31, 1929. The Court below upon an 

(2) 98 Ind. Oas. 75; A IR 1926 Mad. 1148; (1926) 
MWWN 75 
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(3) 12 A LJ 361; 23 Ind. Cas. 589; AI R 1914 All, 
25; 36 A 259. 

(4) 53 A 114; 133 Ind. Cas, 307; A IR 1931 All, 183; 
(1931) A L J 64; Ind. Rul, (1931) All. 627 (F B). 
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examination of the transactions between 
the parties came to the conclusion that 
the suit was goverend by Art. 85, Limitation 
Act, and thas the parties had a mutual open 
and current account with each other. 
From the tabular statement prepared 
by the learned Civil Judge printed on 
p. 216 of our paper book the opinion of 
the learned Civil Judge is fully contirmed. 
It appears that the defendants’ firm was 
a debtor to the plaintiff in 1894. From 
1901 to January 5, 1910, the defendants’ 
firm wasa creditor. From July 9, 1910 
up toSeptember 24,1917, the defendants’ 
firm was indebted to the firm of the 
plaintiff. In 1917, again the defendants’ 
firm became a creditor and continued as 
such will February 14, 1919. From 
March 31,1919, onward the balance was 
always against the firm of the defendants. 
To constitute a mutual account there must 
be transactions on each side creating inde- 
pendent obligations on the other and not 
merely transanctions Which create obliga- 
tions on one side only. Tne former is the 
case here. For, an account ta be called a 
mutual account, there must be mutual deal- 
ings in the sense that both parties come 
under mutual liability to each other. In 
order to bring the case under Art. 64,. 
there should be something in the nature of 
a fresh contract. In Jwala Das v. Hukum 


Chand (5) the plaintiffs had sued to 
recover the balance due on cross-transac- 
tions in which each side supplied the 


other with goods.in kind, Tnere were 
mutual dealings although balances were 
struck from time to time, These were 
merely acknowledgments and not an 
agreement to pay. On these facts the 
learned Judges held as follows :— 

“The case is one not of stated account butof a 
mutual open and current account where there had 
been reciprocul demands between the parties, The 
mere fact that the plaintifs have allowe@a con- 
siderable timeto elapse before suing cannot in 
any way change the nature of the account nor can 
it be held that an account becomes closed whenever 
a balance is struck.” 

Inthe present case the account was 
never closed and itis admitted that after 
the annual balance was struck in 1929, 
the parties continued to deal with each 
other on the old footing. ln Chitarmal v. 
Bihari Lal (6),,it was held that a mutual 
account within the meaning of Art. 85 of 
Sch. |, Limitation Act, 1877, is an account 
of dealings between the two parties which - 
are such as to create independent 


(5) AI R 1922 Lah. 316; 66 Ind. Oas, 387, 
(6) 32 A 11; 4 Ind, Oas. 261; 6A LJ 921, 
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obligations in favour of one party against 
the other. In that case the learned 
Judges considered a large number of 
rulings on the subject. In the present case 
there is not the least doubt that indepen- 
dent obligations were created between the 
parties and the fact that during the last 
few years the balance was always in favour 
of one party will not take the transaction 
out of the category of Art, 85, Limitation 
Act. Learned Counsel for the appellant 
has cited a ruling of their Lordships of the 
Privy Council, Bishan Chand v, Girdhari 
Lal (7), In that case the plaintiffs 
were money-lenders and had been 
lending money to the defendants for 25 
years. Ona date within three years of the 
institution of the suit an account between 
the parties was taken, a balance was struck 
and was signed by the defendants. The 
question was whether the suit was barred 
by limitation or not, On behalf of the 
appellant it was pleaded that the case was 
governed by Art. 64, Limitation Act, and 
that a fresh contract was created on the 
date the accounts were stated and signed. 
The plaintiff could therefore bring the suit 
on the basis of the accounts stated irres- 
pective of the fact that some of the trans- 
“ actions constituting the balance were be- 
yond three years. The contention found 
favour with their Lordships and it was held 
that the suit was within time. A perusal 
of the ruling will show that it was not a 
case under Art. 85, Limitation Act. The 
observations of their Lordships do not 
support the contention of learned Counsel 
for the appellant that on March 31, 1929, 
the accounts ceased to be mutual, open and 
current within the meaning of Art. 85, 
Limitation Act, merely because a balance 
was struck on that date. The next case 
cited is Kesho Prasad Singh v. Sarwan Lal 


(8). This was also a case under Art. 64, 
Limitation Act. In this case it was held as 
follows : 


“Where the accounts of an agent have been taken 
and adjusted and a specific sum has been found due 
from the agent to the principal, the principal be- 
comes entitled to sue forthwith for its recovery and 
the question is not altered even if the agent continues 
thereafter to hold his office as agent of that prinsipal. 
ue of this description falls under Art. 64 or 


We do not find anything, in this case 


(7) 56 A 376; 150 Ind. Oas. 6; AIR 1934 P C147; 
61 Í A273; 6R PO 166; 1934 ALR 702; 1934 O 
L R 622; 40 LW 71; 11 O W N 1103; 36 Bom. L 
R 723; 67 M LJ 110; 330 W N 961; 59C L J 535; 
(1934) M W N 786; (1934) A L J 623 (P O). l 

(8) A I R°1917 Cal, 156; 40 Ind. Oas. 359; 250 LJ 
335; 21 O W N 591. 
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which lends support to the contention of 
learned Counsel for the appellant. We 
have given our serious coasideration to the 
argument of learned Counszl for the appel- 
lant and we have no reason to hold that the 
learned Civil Judge has come to a wrong 
conclusion. In our judgment the claim is 
not barred by time. We therefore maintain 
the decree of the Court below and dismiss 
the appeal with costs. 

Learned Counsel for the respondents has 
pressed ground No. 2 of his grounds of 
objections and has urged that the decree 
passed by the learned Oivil Judge that 
each of the defendants shall be liable under 
the decree to the extent of half and half is 
erroneous inlaw. Itis contended that the 
plaintiff is entitled to a joint decree against 
both the defendants. We do not agree with 
this contention. Itis admitted that the 
defendants have separated from each other. 
We have already held that Ram Nath, 
defendant No. 1, is siding with the plaintiff, 
There is ample evidence on the record ‘to 
show that the two defendants are not on 
the best of terms. To avoid future litiga- 
tion itis desirable that the liability of the 
two defendants should be separated. In our 
judgment, the Court below was fully justi- 
fied in the circumstances of this case to 
have separated the liabilities of the two 
defendants. We see no reason to interfere 
with the decree of the Court below. The 
cross-objection isaccordingly dismissed with 
costs. 

8. Appeal dismissed. 


ed 


NAGPUR HIGH COURT 
Oriminal Appeal No. 137 of 1938 
July 1y, 1938 
GRILLE AND GRUHR, JJ. 
PROVINOIAL GOV ERNMENT, CENTRAL 
PROVINOES AND BERAR— 
APPELLANT 
versus 
BALARAM AND 4NoTHER—~AcOUSED 
—RsSPONDENTS | 

Penal Code (Act XLV of 1860), a. 184—Odstruction 
to proceeding, if must be physical—Accused abusing 
bidders at austion sale—No further bidding and 
postponement of sale, resulting—Accused held guilty 
under s. 184, 

Section 184, Penal Oode, does not deal with the 
obstruction of «any public servant or ofany person 
but with the obstruction of a proceeding which is 
being conducted by lawful authority, and a procesd- 
ing can be obstructed by measures other than physical 
measures taken against the person who is conducting 
the proceeding, At a public auction a conserted 
plan to prevent the auction being carried out by. 
raising shouts or disturbance which would prevent 
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bids being heard and necessitating closing of the 
auction would certainly amount to obstructing that 
auction. Emperor v. Tohfa (2), referred to. 

In a case, at an auction sale held in execution of a 
decree when the bid of Rs. 100 had been offered, the 
accused began to abuse the person who offered the bid 
and when the Tahsiidar who was holding the sale inter- 
vened they abused him also. Theré’was also evidence 
that when they were requested to leave the room where 
the sale was being held, they. did so but continued 
their abuse from outside and deterred people from 
entering the room and deterred them from making 
bids. No further bid above Re 100 was offered 
owing to abuses and threats by the intending bidders 
and the sale had tobe postponed; 

Held, that the accused persons attended the sale 
with the deliberate intention of hindering the pro- 
ceedings and that they did so suceessiully by means 
of abuses and threats and their action amounted 
to an offence under s, 184, Penal Code. Observation 


in King-kmperor v. Gopal Rai (3) held Obiter dictum 
and dissented from, » 


Cr. A. from the judgment of the Court of 
the Magisirate, Second Class, Hoshangabad, 
dated January 22, 1938, in Criminal Oase 
No. 91 of 1937 acquitting the accused per- 
sons of the charge under s. 184 of the 
Indian Penal Oode. 

Mr. W, R. Puranik, for the Appellant. 

Mr, W. Datt, for the Accused, 


dudgment.—This is an appeal by the 
Provineiai Government against the acquittal 
of Balaram and Cnhaitram, brutners, of an 
offence under s. 184, ludian Penal Code. 
The trying Magistrate considered it estab- 
dished tuar at an auction sale of immovable 
Property conducted by the Tabsildar of 
Hoshangabad the accused used abusive 
language atthe sale with the resuit that 
the sale had to be postponed. ‘Lhe learned 
Magistrate, however, ieit himself unable 
to convict them as ne held that the word 
‘obstiucis’ in s. 164 meant physical obstruc- 
tion, that 18 to say, actual resistance or 
obstruction put in the way ot the public 
servant. [tis contended by the learned 
Advocate-General that this is a mistaken 
view and thai under s. 154 of the Indian 
Fenal Code, no physical act of obstruction is 
necessary. 

It is conceded on behalf of the accus- 
ed persons that the defence ot alibi 
which was set up inthe trial Court 18 
worthless and of no avail. Authorities 
have been cited in addition to the one 
quoted by the learned Magistrate himself, 
namely, Darkeen v. Emperor uU; for the 
proposition that obstruction” must be 
physical obstruction. We wowa, however, 
point out that the cases cueu, with the 
exception of one to which we guall refer 


(1) A I R 1928 Lah, 827; 110 Ind. Cas, 101: 
3 dab; 10 A I Or, R 486, nd. Cas, 101; 29 Or, L 
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later, have reference to offences either 
under ss. 186 or 225 (b) of the Indian» 
Penal Code. Manifestly for an offence» 
under s. 225 (b) of the Indian Penal 
Code to have been committed, there must 
be some physical act against the person 
who ıs effecting tne lawtul apprehension 
and under s. 186, Indian Penal Code the 
obstruction whicn is punishable is the 
obstruction of any pubiic servant. In 
such cases, although it has been held 
that there can be no obstruction which 
is not a physical obstruction, it has, never- 
theless, been laid down in Emperor v. Tohfa 
2 Or. L. J. 44 (2) that even under s. 1x6, 
actual physical’ obstruction is not necessary 
to complete the oftence if threats ure accom: 
panied either by overt acts or by menac- 
ing attitude or show of physical force, in 
fact, if one of the ingredients of the. 
offence amounts to an assault as contems 
plated by s. 352, Indian Penal Code, Now 
B 184, Indian Penal Code, does not deal, 
with the obstruction of any public servant, 
or of any person but with the obstruc- 
tion of a proceeding whicn is being con- 
ducted by lawful authority, and a pro- 
ceeding can be obstructed by measures 
Other than physical measures takea against 
the person wau 1s conducting tne pro- 
ceeding. Ata public auction a concerted 
Plan to prevent the auction being carried 
out by raising shouts or disturbance 
which would prevent bids being heard 
and necessilating closing of the auction. 
would cervaiuly amount to obstructing 
that auction. In the present case, when 
the bid of Rs. 100 had been offered, the 
two accused began to abuse the person 
who bid and when the ‘ansildar who 
was holding the sale intervened, they 
abused him also. There is also evidence 
that when they were requested to leave 
the room where the sale was being held, 
they did so but continued their abuse 
from outside and deterred people from 
entering the room and deierred them from 
making bids. No further bid above 
Rs. 100 was offered owing to abuses and 
threats by the imtending bidders and the 
sale had to be pustponed. The sale of 
property was, therefore, obstructed. The 
oniy case to, which we nave been referred 
which deals specincally with s. lod is a 
case of the year 1904 reported in King- 
Emperor v. Gopal Rai (3;, where Rennie, J. 


2) 55 A 985; 146 Ind, Cas, 183; (1935) Ald 952; 
alr 1933 AU. 759; 6 R A 272; 34 Or. L J 1261; (1933) 
Gr. Oas. 1324, 

(3) 2 Or. L J 44. 
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«eld: 
“I am unable tc see that a mere posting up of 
Ylacards asserting a title to the land claimed can 
«se regarded as obstruction under a. 154, Indian 
Deena) Code On the contrary, I think a chimant 
48 well advised in doing soas otherwise he might 
de told that he stood by and made no protest.” 

With this view wo are in respectful 

—mgreement. The learned Jndge, however, 
hen added: “I think the obstruction must 

e physical.” This is an obiter dictum 

«asthe observation does not appear neces- 
meary for a decision of the case and also 
with all respect we are of opinion that 
it ignores the essential difference in tbe 
obstruction contemplated in ss. 184 and 
186, Indian Penal Code. Séction 186 
postulates same show of physical force 
wheress s. 184 does not. : 

It has been argued that what the accused 
persons did was either merely to display 
resentment and bad temper at their land 
being sold or else to continue a boycott 
against the sale which had originated in 
their village before the sale began and 
which in itself is not actionable. We ara 
unable to agree with these contentions. 
The threats uttered to the actual bidder and 
to the audience of potential bidders disclose 
an intent to prevent the sale being held 
and that intention was successfully carried 
out. If there had been a boycott arranged 
previously, as the learned Counsel for the 
accused assumes, what took place was not a 
continuation of the boycott but a fresh 
offence consequent on some person having 
broken a previous agreement. We are 
satisfied that the accused persons attended 
the sale with the deliberate intention of 
hindering the proceedings and that they 

. did so successfully by means of abuses and 
threats and that their action amounts to an 
offence under s. 184, Indian Penal Code. 

It may be considered that the incident is 
atrifling one and an unworthy subject of 
appeal by the Government. It is, in our 
opinion, however, very necessary to correct 
the misapprehension of the law which exists 
in the mind of the Magistrate, a misappre- 
hension which might have very serious 
consequences if allowed to persist and which 
might render the holding of sales in execu- 
tion of decrees extremely difficult. The law 
must be correctly laid down and it is neces- 
sary toallow the appeal. We dg not prop ‘se 
to sentence the accused persons to imprison: 
ment. Their land has been sold and they 
are not in a position to pay a substantial 
fine. We consider that in the circumstances 
it will be sufficient to set aside the order of 
acquittal arfd to convict the accused under 
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s, 184 and sentence them toa fine of Rs. 10 
each with a week's rigorous imprisonment 
in default. A fortnight’s time is given for 
the payment of the fines. 


D Order set aside. 


ALLAHABAD HIGH COURT 
Criminal Reference No. 67 of 1938 
June 13 1938 
BENNET AND Varna, JJ. 
BALKU—ApPELLANT 
vergus 
EMPEROR-— Opposits Party 

Penal Code (Act XLV of 1860), 8. 300, Ezcep, 1— 
Accused seeing deceased through hole in closed door 
committing adultery with his wife—Accused watting 
till deceased came back, lay down and began dozing 
and then stabbing him to death — Eacep. 1, if ap- 

lies, 

? The accused and the deceased were sleeping one 
night on the same charpai. The deceased then got 
up and entered a room and closed the door. Through 
the hole in the door the accused saw the deceased 
committing adultery with the accused's wife. The 
accused waited till the deceased came out, lay 
down and began dozing and then stabbed him to 
death with a knife: 

Held, that under the circumstances there was both 
grave and sudden provocation and Excep. 1 to 
s 300, Penal Code, applied to the case. Abalu Das v. 
Emperor (1), relied on. 


Or. Ref. made by the Sessions Judge, 
Farrukhabad, dated January 11, 1938, 

Mr. Gajadhar Prasad Bhargava, for the 
Appellant. 

Mr. Shah Jamil Alam, for the Government 
Advocate, for the Orown. 


gennet, J.—This is a reference by the 
learned Sessions Judge of Farrukhabad of 
a sentence of death which he has passed 
on one Balku, aged 25 years, a Teli of the 
town of Kanauj in Farrukhabad district. 
The learned Sessions Judge states that he 
finds no extenuating circumstances in this 
case. Now the first complaint was made 
by Manni of Singhri in Thatia Thana on 
September 19, 1937, after 7 a.m., and he 
sets out that on Monday, that is on Sep- 
tember 13, the accused Balku, who is his 
son-in-law, came to him to take his wife 
home, Musammat Nanhi, daughter of Manni. 
and that on the same day the deceased 
Budhu Teli who is the husband of the 
sister of Manni, also arrived. Balku, 
accused asked that his wife should be sent 
with him and Manni stated that if he re- 
turned after ten days sae would be sent. 
The accused still insisted ard Budhn Bajd : 
“Shut up, who are youto take her? I will 
not send her.” On this, words were ex- 
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changed between Budhu and Balku. After 
taking food Budhu and Balku, accused, 
slept on one charpai and Manni slept on 
another outside the docr. Budhu and Balku 
continued to exchange words. At midnight 
Budhu suddenly cried out “Balku is killing 
me.” Manni got up and his wife, his 
daughter Nanhi and Khiali and Rupan who 
are witnesses, and one Bhoora Teli who is 
not, came up and saw Balku inflicting in- 
juries on Budhu with a knife. Manni 
wanted to catch hold of Balku but he rushed 
at them with a knife and they stood aside 
and he escaped. People of the village then 
came up but they could not find Balku. 
Budhu was dead. Now when the Sub- 
Inspector arrived at tbe village about 7 a. M. 
he found that Balku had been caught and 
the knife, Ex. 1, was handed up by Rupan 
kachi who stated he had recovered it from 
Balku. The evidence of witnesses shows 
that in the morning Balku was found in 
the fields and ten or twenty villagers went 
to him and persuaded him to come to the 
door of Manni and the witness Rupan 
snatched the knife from him. There is 
evidence called of Manni Lal and Rupan 
and Khiali Ram who say that they saw 
Balku striking Budhu that night with a 
knife. The reason for this assault is given 
by, the witnesses as the refusal of Manni 
and Budhu to allow Vusammat Nanhi to go 
back with her husband to his home and 
this has been accepted by the learned 
Sessions Judge, Mr. G. P. Verma. The 
accused was placed before a Magistrate as 
early as September 24, and he made a state- 
ment in great detail as to kow he killed the 
deceased which agrees with the version 
given by the prosecution witnesses. He 
also states : | 

“Then Budhu got up and went inside and closed the 
door, I at once got up and peeped through the 
chink of the door and saw that Budhu was committing 
adultery with my wife Musammat Nanhi. I returned 
to my charpai and lay down on it. I could not 
do anything there ae the door was closed. When he 
(Budhu) returned after committing the act, he lay 
down on my charpat and the door leaves were 
chained from inside. 1 could not do anything to my 
wife then. 1 remained lying for a shoit time and 
when Budhu began dozing, I stabbed him with a 
knife as I had seen him depriving me of my honour. 
Budhu was 30 years of age and my wife is 16 or 
17 years of age.” 

In the Court cf the Committing Magistrate 
he again stated: “I killed him by stabb- 
ing him with a knife as 1 had seen him 
ccmmitting adultery with my wife.” He 
admitted he was wearing the clothes which 
were found to be stained with blood. 
When the case came to the Sessions Court 
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he pleaded guilty but the Court heard the 
evidence. The Court observes: “Who 
pleads guilty, but the accused is to be tried 
as murder is a technical offence.” Possibly 
what the Court meant was that the accused 
said he had killed the deceased and it was 
necessary to hear the evidence to come to 
a determination as to what would be the 
offence. To the Sessions Court the accused 
again admitted that he made tke confession 
and stated that Budhu committed sexual 
intercourse and so he killed him, and 
again in his petition to this Court the 
accused has stated : 

“T saw with my own eyesfrom a hole in the door 
that Budhu wascommitting the bad act with Musam- 
mat Nanhi, I could not tolerate it. I killed him and 
made a confession, but my statement was recorded 
incorrectly in the Court. Noman can bear to see 
his wife aving sexual intercourse with another 
man. 

Now the Judge has gone into the ques- 
tion of this plea of the accused about 
cexual intercourse and the Judge has come 
to the conclusion that no sexual intercourse 
took place between Musammat Nanhi and 
the deceased Budhu. (After examining 
evidence on this point their Lordships pro- 
ceeded further). The sequence cf this story 
is perfectly natural and we consider that 
the admissions of the witnesses in regard 
to the conduct of Budhu and the circum- 
stances of the two women inside the house 
is quite eufficient confirmaticn of the story 
told by the accused. It is not likely in our 
opinion that the mere refusal to allow his 
wife to return which had been made on . 
several occasions would have been sufficient 
reason for accused to have suddenly taken 
the action which he did take on that night. 
Some other and more powerful reason must 
kave operated on his mind to mzke him 
attack the deceased in the way in which he 
did. The medical evidence shows that there 
were a number of incised wounds on the 
deceased. One was on the left temple, four 
wounds were on the arms and five wounds 
vere cn the chest. Death was due to shock 
and bleeding from these incised wounds of 
the heart and lungs caused by a sharp-edged 
weapon such as knife produced. It is not 
stated there in the evidence but it appears 
that this knife belonged to the accused and 
was with him. So therefore no period of 
time was required for the accused to search 
for the weapon. A point that gave us some 
doubt is whether the fact that the accused, 
after having seen the adultery being com- 
mitted, waited until Budhu had come out 
and had laid down and begun to doze on 
the charpai before he made am attack on 
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him, would have an effect on this case. 
The question before us is whether the case 
comes within Excep. 1 of s. 300, Indian 
Penal Code, which states as follows : 

“Culpable homicide is not murder if the offender, 
whilst deprived of the power of self-control by grave 
and sudden provocation, causes the death of the 
person who gave the provocation 

Ncw for this Exception the accused must 
be deprived of the power of self-control by. 
proviucation which is not only grave but 
also sudden. No doubt the accused had 
to wait some interval before Budhu came 
out before he could do anything at all, and 
after Budhu came out the accused who was 
lying on the charpai naturally waited a 
short time before he made a move. He 
might have sprung up at once and attacked 
Budhu. But, in practice, persons of this 
class are somewhat slow movers. When 
Budhu came into intimate contact with the 
accused by lying beside him on the char- 
pai, this must have worked further on the 
mind of the accused and he must have 
reflected that “this man now lying beside 
me had been dishonouring me a few minutes 
ago.” Under these circumstances we think 
that the provocation would be toth grave 
and sudden. We have been referred to 
Abalu Das v. Emperor (1), where there was 
a case in which it was held that when 
certain accused persons had the provocation 
of seeing adultery being committed by the 
deceased with the wife of one of them, the 
provocation would be considered to be grave 
and sudden after an interval during which 
the deceased man was taken to a certain 
distance before being assaulted. We think 
that in the present case Excep. | will apply 
and accordingly we reduce the conviction 
from one under s. 302, Indian Penal Code, 
to one under s. 304, Indian Penal Code. 
We sentence the accused to five years’ 
rigorous imprisonment and we acquit him 
of the offence under 8.302, Indian Penal 
Code, ånd we allow the appeal to this extent, 
We consider that Mr. G. P. Verma has not 
tried this case with the care and capacity 
which we expect in a Sessions Judge and 
we trust that he will display more care in 
future. 


8. Appeal partly allowed, 
(1) 28 0571; 50 WN De. R i : 
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MADRAS HIGH COURT 
Civil Appeal No. 195 of 1932 
‘February 3, 1938 
PANprANG Row AND Kina, JT. 
A. L. S. P. L. SUBRAMANIAM CHETTIAR 
—APPELLANT 
. versus 
S. NATESA GURUKKAL AND otigrs 
—RESPONDENTS 

Religious endowment—Office of trustee, transfer af, 
for present payment of cish and certainannual pay- 
ments—Transfer, held opposed to public policy. 

Where an offise of trustee is transferred by the 
Board and the Uommittee fora present payment of a 
certain amount in cash and a promise to make an 
yearly payment ofa certain sum, the transfer amounts 
to a transfer of the office of trustee for a monetary 
consideration which is opposed to public policy and 
cannct be recognized as being in accordance with 
law. Itisnot as if appointments of this kind are 
permitted by custom; and even if there is such a 
custom, such a custom could not be recognized by 
law. Rajah Vurmah Valiav. Rave Vurmak Kunhi 
Kutty (1), relied on. Pace 

O. A. against the decree of the District 
Judge, West Tanjore, in O. S. No. 8 of 
1929. Kh 

Messrs. V. V. S. inivasa Ayyangar and P.S. 
Sarangipani Ayynngar, for the Appeliant. 

Messrs. K. Rajah Ayyar, V. Ramaswami 
Ayyar and P. V. Rajumannar, for the 


Respondents. 


Pandrang Row, J.—This is an appeal 
from the decree of the District Judge of 
West Tanjore, dated February 11, 1932 in 
O. S. No. 8 of 1929, in asuit under s. 57, 
Hindu Religious Endowments Act to cancel 
or modify a scheme framed by the Board for 
Sri Vridhapureswarar Temple at Thirupuna- 
vasal. The suit was decreed and the scheme 
framed by the Board was set aside. The 
main ground on which the scheme was can- 
celled was that the provision in the scheme 
for the appointment of defendant No. 3 as 
trustee contained in para. 3 of the scheme 
was illegal. That provision runs as follows: 

“The said temple shall be under the control and 
management of a single trustee; and the present 
trustee Mr. L. +. P. P. L, Subramaniam Ohettiar 
shall, be first trustee under the scheme and the 
trusteeship shall continue in him and the other 
heirs of his father late Chidambaram Ohettiar so 
long as they pay an annual contribution of Ks 3,000 
which will be set apart for the thirupant work of 
the temple and for the upkeep and maintenance of 
the temple walls and its premises. When a vacancy 
in the trusteeship arises, the Committee, subject to 
the approval of the Boaid, shall appoint one from 
among the family of the said A. L. ». P. P. L. Chidam- 
baram Chettiar, preference being given to the 
most senior in point of age if he is otherwise 
competent. If for any sufficient reason the Board 
or the Committee finds him incompetent, the claims 
of the heirs indicated shail be considered in the 
order oftheir seniority in age.” : 

As a matter of fact, it is found that 
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apart from the appointment being made 
on condition of the payment of an annual 
contribution of Rs. 3,000, defendant No. 3 
had actually offered to endow a sum of 
Rs. 25,000 for establishing a Thevaram 
Pathasala as an adjunct to the temple and 
that this offer, which was accepted by the 
Committee and the Board, was also one of 
the reasons for the appointment of defen- 
dant No. 3 as trustee for life under certain 
conditions, and also for restricting the 
appointment of future trustees to the 
members of his family. It is not necessary 
in our opinion to decide whether the appoint- 
ment foreshadowed by the scheme is the 
appointment of a hereditary trustee within 
the meaning of that expression as defined 
in the Hindu Religious Endowments Act, 
. and the further question which will then 
arise whether the Beard has the power to 
make an appointment of a hereditary trustee 
in a non-excepted temple. Assuming that 
the appointment is not objectionable on the 
ground of want of authority in the Board, 
the question still remains, whether the 
appointment of the kind set forth in the 
scheme was proper and justifiable in the 
circumstances. There can be no doubt that 
the office of trustee was really transferred 
by the Board and the Committee to defen: 
dant No.3 in return for a present pay- 
ment of Rs. 25,000 in cash and a promise 
to make an annual payment of Rs. 3,000. 
Para. 3 of the scheme in terms makes the 
appointment of defendant No. 3 conditional 
on his paying an annual contribution of 
Rs. 3,000 for the benefit of the temple. In 
our opinion, this amounts to a transfer of the 
office of trustee for a monetary consideration 
which is opposed to public policy and cannot 
be recognized as being in accordance with 
law. It is enough in this connection to 
refer to the observations of their Lordships 
of the Judicial Committee in Rajah Vurmah 
Valia v Ravi Vurmah Kunhi Kutiy (1). It 
is not as if appointments of this kind are per- 
mitted by a custcm; and even if there 
is such a custom, could not be recegnized 
by law. It may bethat in one sense the 
temple benefited by the appointment but 
the benefit comes in such a ‘questionable 
shape” that the consideration of benefit 
cannot prevail. It is not as if the temple 
was so badly off that in the interests of 
the temple, it was necessary to resort to 
this method of getting money, that is to 
say, by selling the cffice of trustee of the 
temple. It may be that there were other 
considerations also which led the Com- 
(1) 1 M 235; 4 I A 76; 3 Sar, 687 (P O). 
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mittee and the Board to decide upon the 
appointment of defendant No. 3 as trustee, 
but it is fairly clear that the governing 
consideration was the payment of Rs. 25,000 
in each forthe pathasala and a promise of 
an annual contribution of Rs. 3.000 for the 
benefit of the temple. We think, there- 
fore, that the learned District Judge's 
decree cannot be interferred with in appeal. `’ 
The appeal is, therefore, dismissed with 
the cosis of the plaintiffs (respondents 
Nos. 1 to 3). 


N-D. Appeal dismissed. 
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Civil Procedure Code (Act V of 1909), ss. 148, 149, 
0. VII, r. 11 — Judgment signed under 0. XX, r. 3 
directing plaintiff to pay deficiency in court-fee 
within certain period and that in default, decree 
would be nullity—Courts jurisdiction to extend 
period — “Rejection” of plaint under O. VII, r. li— 
Proper word to be used after notice to defendant, is 
“dismissal —Court-fee—Decree fixing time for pay- 
ment of deficiency—Starting point—Appeal— Appeal 
by defendant — Whether he must raise point that 
plaintif had failed to carry out decree of trial Court 
—Limitation—Objection by defendant that decree is 


“nullity owing to failure of plaintiff to comply with 


decree, if can be raised at any time. 

Section 148, Civil Procedure Uode, uses the ex- 
pression “from time to time” and s. 149 uses the ex- 
pression ‘at any stage’. Both these expressions in- 
dicate that to act under those sections the Court must 
have a case before it in regard to which it has 
jurisdiction. Now, the jurisdiction of a Civil Court 
in regard to an original suit begins from the date 
when the plaint is filed and it terminates on the 
date on which the judgment is dated and signed in 
open Court under O. XX, r. 3, thatis, its jurisdiction 
terminates so far as the decision of any question 
between tbe parties which is decided in the decree, 
Moreover, r. 6, O. XX, states that the decree shall 
agree with the judgment and therefore in this period 
after pronouncing the judgment and before signing: 
this decree the Oourt has no jurisdiction to alter any- 
thing which it has decided in its judgment other 
than in accordance with O. XX, r, 3. [p. 826, col, 2.] 

Where a Court has signeda judgment under 
O. XX, r. 3, Civil Procedure Oode, and it directs the 
plaintiff to pay the deficiency in court-fee within a 
certain period and states that in default, the decree 
would be nullity, tke Court has no jurisdiction under 
s. 148 to extend the time fixed. Vaishno Ditti v. 
Rameshri (2), Fitzholmas v. Bank of Upper India, 
Ltd. (6) and Jowad Hussain v. Gendan Singh (7), 
distinguished. Suranjan Singh v. Ram Bakal Lal 
(3), applied. Sajjadi Begam v. Dilawar Hussain (4) 
and Kandhaya Singh v. Kundan (5), relied on. . 

Where such a decrees is passed by a Sitbordinate 
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` Judge,a Munsif not appointed to officiate the Bub- 
ordinate Judge but only in charge of his routine work 
has no jurisdiction to extend the time. 

The rejection of the plaint under O. VII, r. 11, 
Civil Procedure Code, is a matter prior to the issue of 
notice to a defendant and after the issue of notice to 
the defendant the correct word to use is “dismissal” of 
He suit and not “rejection” of the plaint. [p. 827, col. 


“The time provided for paying deficiency in court- 
fee in any decree must be computed from the date of 
the decree unless the time is extended by the Court of 
Appeal, Ghanshiam Lal v. Ram Naraim (1), relied 
on. [p. 826, col. 1; p. 826, col. 2.] 

When an appellant goes to an Appellate Court, he 
makes his appeal against the decree of the trial Court 
and not againstthe failure of the opposite party to 
carry out that decree subsequently. There is no legal 
obligation on the defendant-appellant, to raise the 
pointin the Court of Appeal that the plaintiff has 
failed to carry out the decree of the trial Court and 
no reeult can follow against his interest on account of 
his not raising this point. [p. 828, col. 2; p. 829, col. 1.] 

Where the objection of the defendant is thatthe 
decree is a nullity owing to the failure of the plaintiff 
to carry out the condition imposed by the decree, 
there is no limitation of time for raising a point of this 
nature. [p. 829, col. 1.] 

F.C.A. f 
Saharanpur, dated August 22, 1932. 

Messrs. S. K. Dar, and M. L. Chaturvedi» 
for the Appellant, 

Sir Syed Wazir Hasan, Messrs. N. P. 
Asthana, K. C. Mital, Govind Das, C. B. 
Agarwala and Jadu Nandan Lal, for the 
Respondents. 


Bennet, J.—This is a frst appeal by 
the plaintif under the following circum- 
stances. The plaintiff obtained a preli- 
minary decree for dissolution of partner- 
ship and accounts and the date of the 
judgment on p.9 is April 30, 1928. The 
plaintiff asked for the relief that the plaint- 
iff be declared entitled to one-half of an 
amount in deposit in a Court and the 
valuation of the suit was Rs. 51,000 and 
the court-fee paid was Rs. 10 for the de- 
claration mentioned and Rs. 75 fora decla- 
ration that the partnership had ceased to 
exist. Afi objection was taken in the 
written statement of the defendants that 
the court-fee paid was insufficient and this 
formed the subject of Issue No. 2. The 
plaintiff must have been aware, therefore, 
from the date of filing the written state- 
ment in 1927, that this matter of the eourt- 
fee would arise in the case and after argu- 
ments the Court held on p. 7 that the 
plaint was insufficiently stamped and an 
ad valorem court fee was required on 
Rs. 51,000. The order in the judgment on 
p. 9 stated : 

“The plaintiff shall make good the deficiency 
of court-fee within a week. On his failure to do 
so his plaint shall be rejected and this preliminary 
deores shall bea nullity.” 
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This judgment was pronounced and 
signed by Mr. Shamsul Hasan, First Subrodi- 
nate Judge, on April 30, 1928, presumably 
in the presence of Counsel fer the parties as 
directed by O. XX,r. 3. That Rule pro- 
vides as follows: A 

“The judgment shall be dated and signed by the 
Judge in open Oolrt at thetime of pronouncing 
it, and when once signed, shall not afterwards be 
altered or added to, save as provided by s. 152 or 
on review, 

Now apparently Mr. Shamsul Hasan was 
absent from Court for some days and 
Mr. Sheo Narain Vaish who was a Munsif 
in the District was in charge of whatever 
duties he could perform inthe Court of 
the Subordinate Judge. On May 5, 1928, 
the plaintiff made an application, printed 
on p. 11, stating, no doubt that the suit 
was decided on April 30, 1928, but omit- 
ting to mention that there was an order in 
the judgment that the court-fee was to be 
paid within one week, otherwise the plaint 
would be rejected and the preliminary 
decree should be a nullity. The applica- 
tion merely stated that: 

“The plaintiff was ordered to pay additional 
court-fee, As the amount of the court-fee is con- 
siderable, sufficient time may be allowed to make 
arrangements for the payment of the same. The 
time of one week ie quite short”, 


and 15 days were asked. There is a note, 
presumably of the Munsarim, that the court- 
fee was Rs. 1,200 and Rs. 85 have been 
paid andthe deficiency was Rs. 1,115. No 
notice was issued of this application as 
the officer-in-charge considered that it was 
probably a routine matter and he wrote an 
order on May 7, 1928: “Time extended up 
to May 12”. The court-fee was paid in 
this extended period. The fact that this 
officer was not a Subordinate Judge is 
shown by the preliminary decree on p. 10 
which he signed. “Sheo Narain Vaish for 
First Subordinate Judge”. That decree 
was actually signed on May 15. It bears 
the date of the judgment April 30, 1928, 
and states: 

“The plaintiff is to make good the deficiency in 
court-fee within a week, If the deficiency in 
court-fee is not made gcod, his claim shall be struck 
off andthis preliminary decree shall be considered 
as cancelled." 

After this an appeal was made by Om 
Prakash, one of the defendants, against 
whom the preliminary decree was passed, the 
other defendant being Tirloki Nath Prakash. 
The first two defendants were exempted 
from ihe claim. Om Prakash filed an 
appeal in the High Court and the plaintiff 
filed cross-objection. On p. 12 there is 
a copy of the decree of the High Court 
dated November 16, 1931, ia which it 
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is stated that the appeal and the cross» 
objection of the plaintif are dismissed. 
After the dismissal of the appeal on some 
date not specified the plaintiff made an 
application for the preparation of a final 
decree, and certain .proceedingg were taken. 
The defendants then made an objection and 
Tirloki Nath made an additional objection 
on May 19, 1932, printed on p. 14, which 
sets out that : A 

“In the preliminary decree, dated April 30, 1928, 
the plaintiff was ordered that he should make up 
the deficiency in the court-fee within a week and 
that if that was not done, the plaint would be deemed 
to have been dismissed and the decree would be 
treated as set aside. As the plaintiff did not make 
good the deficiency in the court-fee within the time 
fixed by the Court, the preliminary decree became 
null and void and no final decree can be prepared 
on the basis thereof.” 


This matter was the subject of argument 
before the lower Court and on August 22, 
1932, the learned Civil Judge held that as 
the plaintiff had failed to make the deposit 
within the seven days allowed by the pre- 
liminary decree, the plaintiff's suit then 
failed and the preliminary decree became 
a nullity. This appeal has been brought 
against that decree and various grounds 
have been urged that the Court below was 
incorrect. One of the points on which argu- 
ment has been made is in regard to the 
capacity of Mr. Sheo Narain Vaish to extend 
the period. Now the Bengal, Agra and 
Assam Civil Courts Act, 1887, s. 11, allows 
that if a Subordinate Judge is incapacitat- 
ed for the performance of his duties, or is 


absent, 

“the District Judge may transfer all or any of the 
proceedings pending in the Oourt of the Subordinate 
Judge eitherto his own Oourt or to any Oourt under 
his administrative control competent to dispose of 
them.” 


Now, the manner of signature on p. 10 
indicates that Mr. Sheo Narain Vaish was 


merely directed to dispose of whatever” 


routine papers he could dispose of. He is 
a Munsif and it is not shown that he was 
appointed as officiating Subordinate Judge 
and if had been so appointed, he would have 
signed as such and not with the words ‘for 
First Subordinate Judge.” Now, this was 
a suit the valuation of which was Rs. 51,000 
and, therefore, only a Subordinate Judge 
had jurisdiction, Asa Munsifin charge of 
the routine duties of a Subordinate Judge, 
Mr. Sheo Narain Vaish had no jurisdiction 
whatever to pass any order of extension. 
This is a first defect to be noted in the 
order. In fairness to Mr. Sheo Narain Vaish, 
we must note that the matter was not 
brought to his notice that he was asked to 
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alter a decree, otherwise he would not have 
purported to make the order which he did.. 
Learned Oounsel for the appellant urges 


_ that the order may have been passed under 


s. 143 or s. 149 of the Civil Procedure Code. 
These sections provide as follows : 

“148. Where any period is fixed or granted bythe 
Court for the doing of any act prescribed or allowed 
by this Code, the Court may, in its discretion from 
time to time, enlarge such period, even though the 
period originally tixed or granted may haveexpired. 

149. Where the whole or any part of any fee 
prescribed for any document by thelaw for the time 
being in force relating to court-fees has not been 
paid, the Court may, in its discretion, at any stage, 
allow the person, by whom such fee is payable, to 
pay the whole or part, as the case may be, of 
such court-fee; and upon such payment the docu- 
ment, in respect of which such fee is payable, shall 
have the same force and effect as if such fee had been 
paidinthe first instance.” 


Now, s. 148, uses the expression “from 
time to time” and s. 149 uses the expres- 
sion ‘at any stage’. Both these expressions 
indicate that to act under those sections 
the Court must havea case before it in 
regard to which it has jurisdiction. Now, 
the jurisdiction of a Civil Court in regard 
to an original suit begins from the date 
when the plaint is filed and it terminates 
on the date on which the judgment is dated 
and signed in open Court under O. XX, 
r. 3, that is, its jurisdiction terminates so 
far as the decision of any question between 
the parties which is decided in the decree. 
The preliminary decree in this suit for dis- 
solution of partnership comes within the 
definition of decree in s. 2, sub s. (2), which 
states that the decree may be either preli- 
minary or final. Learned Counsel has dwelt 
on the fact that afterthe judgment is pro- 
nounced a period follows during which the 
‘decree is prepared and the decree is then 
signed on some later date and that it was 
in this interval before the decree was signed 
that the order was made for extension of 
the period. Butthe language of O. XX, 
r, 3, is imperative and it states thmt when 
the judgmentis once signed, it shall not 
afterwards be altered or added to, save as 
provided by s. 152, or.on review. Moreover, 
r. 6, O. XX, states that the decree shall 
agree with the judgment and, therefore, in 


‘this period after pronouncing the judgment 


and before signing the decree, the Court 
has no jurisdiction to alter anything which 
it has decided in ita judgment other than 
in accordance with O. XX, r. 3. We may 
note that under r. 7, the date which- the 
decree bears is the date on which the judg- 
ment was pronounced. In the present case 
also the decree did follow the judgment and 
the extended period which had* been allow- 
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ed by the order of May 7, does not appear in 
“the decree. 

Now, the provision in O XX, r. 3, is that 
the judgment shall only be altered as 
provided in s. 152 or on review. Section 152 
provides for clerical or arithmetical mis- 
takes in the judgment or decree and it is 
not contended that the alteration in this 
period comes under this description. When 
we turn tothe order dealing with review— 
O. KLVII—we find that r. 2 provides that an 
application for review of a decree or order 
of a Court upon some ground other than 
the discovery of such new and important 
matter of evidence as is referred to inr.1 
or the existence of a clerical or arithmetical 
mistake or error apparent on the face of 
the decree shall be made only to the Judge 
who passed the decree or made the order 
sought to be reviewed. Now, as Mr. Sheo 
Narain Vaish was not the Judge who passed 
the decree, he could only therefore deal 
with the matters mentioned inr. 2. If it 
be argued that this case would come under 
the words “new and important matter” 
meaning that the client discovered that he 
was not able to pay the money within one 
week, then the new and important matter 
referred to in r. 2 involves that that matter 
was not within bis knowledge when the 
decree was passed and we consider that the 
Plaintiff must, have been well aware when 
the decree was passed that he would find 
it difficult to find money within one week. 
Morecver, the form of application was not 
for review of judgment and if it had been 
for review of judgment, notice must issue 
to the opposite party and a proper court-fee 
stamp must be affixed on the application. 
The application of May 5, bore a court-fee 
stamp of eight annas and no notice was 
issued end it did not purport to be for 
review of judgment. 

Now, learned Counsel has argued that on 
account ‘of the appeal by one of the defend- 
ants, Om Prakash, to this Court the decree 
of the trial Court merged in the decree of 
the High Court. Even on this view the 
decree of the High Oourt has not altered 
the decree cf the trial Court and the decree 
of the trial Court stands to the effect that 
the deficiency in court-fee must be made 
good within a week. If learned Counsel 
intends to argue that the period of one week 
is to be taken from. November 1, 1931, the 
date of the decree of this Court, and that 
the payment was made prior to that date, 
then we must point out that as held in 
Ghanshiam Lal v. Ram Narain (1) the time 

(1) 6 A L J %93; 2 Ind. Cas. 364; 31 A 379. 
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provided in any decree must be computed 
from the date of the decree unless the time 
is extended by the Court of Appeal. It was 
open, no doubt, to the plaintif in his cross. 
objection to ask that the Appellate Court 
should enlarge the time allowed; but if he 
did make such an applicition, ib was cer- 
tainly not allowed as the cross-objection 
was dismissed. Instead of taking this regular 
method of getting the time extended, tke 
Plaintiff chose to apply in a miscellaneous 
manner without giving notice to the oppo- 
site party and he applied to an officer who 
had no jurisdiction in the suit. Having 
adopted this irregular method, the plaintiff 
has no one to blame but himself for the 
result that the decree is a nullity. Some 
argument has been made by learned Coun- 
sel on the use of the words "his plaint shall 
be rejected” in the order made in the judg- 
menton p. 9, line 42. There is no doubt 
that the order “his plaint shall be rejected” 
is merely a slip by the learned Judge as 
the rejection of the plaint under O. VII, r. 11, 
isa matter prior to the issue of notice to 
a defendant and after the issue of notice to 
the defendant the correct word to use is 
dismissal of the suit and not rejection of 
the plaint. The word “rejection” of the 
plaint does not appear in the decree of the 
lower Court and our translation states “hig 
claim shall be struck off and this prelimi- 
nary decree shall be considered cancelled.” 

Now certain rulings have been referred 
to by learned Counsel. One of these ig 
Vaishno Ditti v. Rameshri (2. In that 
suit the plaintiff sued to establish her right 
toa quarter share in certain property and 
her suit was decreed but dismissed con 
appeal by a Judicial Commissicner and the 
decree of the District Judge was restored by 
an order of their Lordships of the Privy 
Council. The plaintiff then took out proceed- 
ings in execution. The District Judge direct- 
ed a Commissioner to take accounts and 
report. The Oommissiorer reported that the 
Plaintiff's share of rents and profits, ete., 
was a certain sum. The plaintiff appellant 
there was directed io pay up a further sum 
of court: fee; but the Court did not make any 
order fixing the amount and limiting thetime 
for payment. Without doing so, the Court 
purporting to act under s 11, Court Fees Act, 
dismissed the suit for default of payment of 

(2) (1937) A L J 1000; 168 Ind. Cas. 427; A IR 1937 
P O 163, 64 IA 191; I LR (i937) Lah. £02: 31 SL R 
367; 1937 A LR 412;9R P 0295; 3 B R 5v3; 41 OWN 
814; 39 PL R 472; 19370 L R 308; 18 PLT 445; 


(1937) M W N 678; 46 L W 52;19370 WN 699; 39 
wo R 787; (19387) 2 M L J 1; 650 LJ 387 
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the additional court-fee and this order was 
upheld by the Judicial Commissioner. Their 
Lordships of the Privy Oouncil held that 
without fixing the time or the amount it 
was improper to dismiss the suit on such a 
ground. We do not think that this case has 
any bearing on the present case. In the 
case before their Lordships, “the additional 
court-fee became necessary in the execution 
proceedings and it was not held that the 
Oourt had jurisdiction to enlarge the period 
under s. 148 ors. 149. The matter, how- 
ever, in the present case is different because 
there was a.decree and that decree pres- 
cribed a certain period with a certain re- 
sult. In Suranjan Singh v. Ram Bahal 
Lal (3) this Court laid down that in the 
case of a pre-emption decree, s. 148, 
Oivil Procedure Code, could not apply to 
alter the period and in the ruling refer- 
ence was made to the terms of the decree 
provided in O. XX, r. 14. Now although 
that ruling was for pre-emption decrees, 
the ruling went on the basis of the form 
of decree and in the present case the form 
of decree is precisely similar to that, there 
was a certain period named witbin which 
the deficiency of court-fee should be made 
good, and if it was not made good, then the 
suit was to be dismissed. We consider 
that the principle of this ruling would 
apply. In Sajjadi Begam v. Dilawar 
Husain (4) a Bench of this Oourt held 
that where a date was fixed in the decree 
of paying in money and in case of non-pay- 
ment the suit was to be dismissed, the Court 
had no jurisdiction to interfere with the 
decree by extending the time under s. 148, 
Civil Procedure Code. This was a case of 
insufficient court fee and we see no dis- 
tinction between that case and the present 
ease. The Full Bench ruling, Suranjan 
Singh v. Ram Bahal Lal (3) was applied. In 
Kandhaya Singh v. Kundan (5), in suit for 
possession of the property by setting aside 
alienations, the decree provided that posses- 
sion should be’ awarded on condition of 
the plaintiff depositirg a sum of money 
within one month. Four days before the 
expiry of the pericd, tte Court passed an 
order extending the period by one month and 
the Court altered its judgment and decree 
accordingly. In revision this Court held 
that the order extending the time fixed by 
the decree was beyond the jurisdiction of 


(3) 35 A 582; 21 Ind. Cas. 585; 11 A L J 950. 
(4) 16 A L J 625; 47 Ind. Oas. 4; A IR 1918 All. 98; 
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15 18 A L J £26; 57 Ind. Cas. 16; A I R 1920 All. 
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the Court and that s. 148 or s. 151 or 
O. XXXIV, r. 8 or O. XLVII did net 
justify this matter. 

Learned Oounsel for appellant also re- 
ferred to Fitzholmes v. Bank of Upper India, 
Ltd. (6). The actual facts of that case are 
not fully stated, but from p. 256 where it is 
stated that the judgment of the High Court, 
though in form, it affirms the decree of the 
Judge of first instance, actually works out 
at a different figure, because the amount 
of interest is not the same, and this in- 
dicates that the High Court did enhance 
the decree of the trial Court by decreeing 
a larger amount of interest. In that case 
it was held that the rule laid down in 
Jowad Hussain v. Gendan Singh (7) should 
apply, that ruling being that an application 
for a final decree under O. XXXIV,r. 5 
(2) must be made in a period of time 
which runs, from the date of the decree of 
the Appellate Court and not from the 
expiry of the time for payment fixed by the 
preliminary decree. These two rulings of 
the Privy Council in Jowad Hussain v. 
Gendan Singh (7) and Fitzholmes v. Bank 
of Upper India, Ltd. (6) were relied on by 
learned Counsel for a ‘proposition that the 
judgment of the trial Court had merged in . 
the judgment of the Appellate Court. But 
even on this view the judgment of the 
Appellate Court did not extend the period 
of time and, therefore, no benefit would 
accrue. The case of those two rulings was 
for the preparation of a final mortgage- 
decree and the period within which an ap- 
plication should be made for the prepara- 
tion of a final mortgage-decree, and that 
was substantially different from the matter 
before us. 

Another argument for the appellant is 
that the defendant, Om Prakash, in making 
his appeal to this Court should have raised 
the point that the plaintiff had failed to 
carry out the decree of the triale Court. 
But when an appellant goestoan Appel- 
late Court, he makes his appeal against 
the decree of the trial Oourt and not 
against the failure of the opposite party to 
carry out that decree subsequently. There 
was no legal obligation on the defendant- 
appellant, Om Prakash, to raise this point 


(6) 8 253; 100 Ind. Cas. 22; A IR 1997 P O 25; 
541A 52:25 A L J 78; (1997) MW N87; 3883MLT 
46:4 O WN181;28PLRI17; 52M LJ 366; 310W 
N 444: 25 LW 722; 450 L J 297: 29 Bom. L R 782; 8 
PLT 77 (P 0). 

(7) 6 Pat. 24; 98 Ind. Cas, 499; AIR 1926 P C93; 24 
ALJ 785: (1926) M W N 591; 41 O L J.63; 30WN 
690; 24 L W 394; 7 PL T 575,31 OW N 58; SIML J 
781; 28 Bom. L R 1395; 53 I A 197 PO).e 


1938 


in the Court of Appeal and no result can 
follow against his: interest on account of 
his not raising this point. It was in fact 
the duty of the plaintiff to apply in his 
cross-objection for an extension of | the 
period within which he should be allowed 
to pay the court-fee. 

Another point which was urged for the 
appellant was that there should be some 
period of limitation within which the 
defendant should make the objection in the 
Court below which he has made. Now the 
objection of the defendant is that the decree 
is a nullity owing to the- failure of the 
plaintiff to carry out the condition imposed 
by the decree. We do not consider that 
there is any limitation of time for raising 
a point of this nature. All that has hap- 
pened is that when the plaintiff has applied 
to carry out the decree which he alleges in 
his favour, the defendant points out that 
the decree is not in favour of the plaintiff 
owing to his own default. For these rea- 
sons, we dismiss this first appeal with 
costs. On behalf of Tirlcki Natb Prakash 
it is pointed out that he alone has printed 
the documents which have been printed as 
Nos. 11 to 15 in this appeal and that the 
other respondent, Om Prakash, has net 
printed any document. Therefore, this Court 
will, in its decree, specify that the costs of 
printing will be granted to Tirloki Nath 
Prakash and also the fee for his Counsel 
and toOm Prakash will be granted the fee 
for his Counsel according to the certificates 
filed but not beyond the legal fee. On 
benalf of Om Prakash no certificate has 
been filed and on behulf of Tirloki Nath 
Prakash certificates have been filed. : 

3. f . Appeal dismissed. 


e PATNA HIGH COURT 
Appeal from Original Order No. 238 of 1937 
August 4, 1938 
Wort, Aa. C. J. AND Manouar LALI, J. 
KAMAL LAL GURDA—ApprLLant 


VETSUS 
CHANDRIKA CHARAN RAY AND OTHBRS — 
5 sii RESPONDENTS 
rovincial Insolvency Act \V of 1920), s. 28 (4)— 
Father and two sons adjudged insolvents in PA 
on single application—No appeal *preferred—In- 
solvent cannot question order subsequently. 

Where upon a single application of a father and 
two sons they were adjudged insolvents in 1919, 
under the old Act and no appeal was preferred, the 
order cannot subsequently be questioned by insolv- 
ents relying upon s, 28 (4) of the new Act. 

Appeal ffom an order of the District 


Judge, Gaya, dated June 14, 1937, 
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Facts.—Ramlal and his sons Lachuman- 
lal and Kamallal applied to be adjudged 
insolvents by a single petition in the year 
1919 and accordingly were adjudged insol- 
vents by order dated July 25, 1919, 4. e., In- 
solvency proceeding was under the old Act. 
And therefore’ creditors’ application dated 
February 24, 1936, for prozeeding against 
the properties recently acquired by Kamal, 
the appellant in this appeal undera will 
and for vesting order under s. 28 (4), Pro- 
vincial Insolvency Act was resisted on the 
ground that the order of adjudication which 
was passed on a joint application by the 
three debtors was void without jurisdiction 
and reliance was placed upon Kali Charan 
Saha v. Hari Mohan Baisak (1). 

Mr. Kedar Nath Varma, for the Appellant. 

Mr. Raj Kishore Prasad, for the Respon- 
dents. 

Wort, Ag. ©. J.—The creditors in this 
insolvency sought to make available for 
distribution amongst them property acquir- 
ed by the insolvent under a will. It was con- 
tended by the insolvent that, as it was the 
personal property of the insolvent, it was 
not liable for debts for which he had been 
adjudicated, namely, the debts of his 
father. That is tantamount to an argument 
that he should not have beea adjudicated 
an insolvent, and indeed that is his argu- 
ment in substance. But whether he should 
have been adjudicated or not is a matter 
which could have been taken on appeal at 
the time of his adjudication which I under- 
stand was about 1919. Not having appealed, 
the order of adjudication stands and it is 
not seriously disputed that, if the order of 
adjudication stands, the property under the 
will is available to the creditors. It is 
impossible to argue that the order of ad- 
judication was without jurisdiction ; the 
most that could be said was that it was 
wrong in law—a matter with which this 
Oourt has nothing to doin this appeal. ` 

The order of the learned Judge in the 
Court below was right, it must be affirmed 


- and the appeal must be dismissed with 


costs. 
Manohar Lal, J.—I agree. 
S. Appeal dismissed, 


(I) 240 W N 461; 58 Ind. Oas. 531; 31 0O LJ 206; A 
IR 1920 Oal. 964. 
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PATNA HIGH COURT 
Oivil Appeal No. 49 of 1937 
January 14, 1938 
FAZAL ALI AND AGARWALA, JJ. 
NANDKISHORE LALL—APPRLLANT 
versus , 
CHANDRIKA PRASAD SINGH— 

RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XXI, 
r. 16, Proviso 2—Transfer of preliminary decree for 
mesne profits—Subsequent final decree in favour of 
transferee—Hxecution sought by transferee as 
decree-hoider—Proviso 210 O. KAT, r. 16, if applies 
—Preliminary decree for mesne profits, whether can 
be regarded as monzy decree. 

Where an objection under Proviso 2 to O. XXI, 
r. 16, Civil Procedure Code, is preferred it is neceasary 
for the objector to show firstly that the decree which 
was transferred was a money decree, and secondly, that 
the transfer took place after the decres sought to be 
execuied had been passed. Proviso 2 to O. XXI, 
T. 16, must be read along with the main provisions 
of that Rule. Order XXI, r, 16, is primarily intend- 
ed for those cases where the name of the applicant 
for the execution of the decree does not appear as 
a decree-holder in the decree and he bases his 
right to execute the decree on the ground that the 
interest of one or more of the decree-holders has 
been assigned to him in writing or transferred to 
him by operation of law. 

Where a preliminary decree not being a decree 
for ascertained sum, is transferred to a person and 
a final decree is subsequently passed in favour of 
the transferee and he then seeks to execute it asa 
decree-holder and not us one whose name is sub- 
stituted inthe place of the original decree-holder 
under O. XX1, r. 16, Civil Procedure Oode, Pro- 
vigo 2 tor. 16,0. XXI, does not apply and an 
objection that the transferee cannot execute the 
decree on the ground that he is a benamidar of 
one of the judgment-debtors, is not maintainable. 
Rameshwar Prasad Bhagat v. Ram Ratan Ram (2), 
relied on. 

Quaere—It ie doubtful if the decree for mesne 
profits before the amount is asvertained can, 
strictly speaking, be regarded a money decree. 

O. A. from the original order of Sub- 
Judge, Monghyr, dated March 3, 1937. 

Messrs. S. M. Mullick and M. Rahman, 
for the Appellant. 

Mr. D. C. Varma, for 


dent. 


Fazi Ali, J.—This is an appeal by one of 
the judgment-debtors whose objection to 
execution of a decree has been dismissed 
by the Subordinate Judge of Monghyr. It 
appears that in 1927 Ram Sekhar Prasad 
Singh and certain other persons brought a 
suit for recovery of possession of certain 
lands and mesne profits. The suit was 
decreed andthe plaintiffs applied for the 
ascertainment of the mesne profits. While 
the euquiry relating to the mesne_ profiis 
was proceeding, the plaintiffs assigned the 
decree for mesne protits to the respondent 
Chandrika Prasad with the result that ulti- 
mately when the amount of mesne profits 


the Respon- 
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was ascertained, a decree was passed in 
favour of Chandrika Prasad. He has now 
applied for the execution of the decree, but 
his application is resisted by the appellant 
on the ground that he is a benamidar for 
some of the jadgment debtors and therefore 
the decree cannot be executed against him 
under Proviso 2to O. XXI, r. 16, which 
lays down that, whera a decree for the pay- 
ment of money against two or more persons 
has been transferred to one of them, it shall 
not be executed against the others. The 
question whether Chandrika Prasad is or is 
not a benamidar for sone of the judgment- 
debtors was enquired into by the Sub- 
ordinate Judge (Court below) and he has, 
upen a consideration of the evidence ad- 
duced before him, come to the conclusion 
that the appellant, judgment-debtor has 
failed to establish that Obandrika Prasad 
is abenamidar. The learned Advocate for 
the appellant contends in this Court that 
the learned Subordinate Judge has come 
to a wrong decision and that the only con- 
clusion which can be drawn from the 
evidence which has been adduced by the 
parties, is that Chandrina Prasad was a 
benamidar on behalf of some of the judg- 
ment debtors. In my opinion, however, that 
question does not legitimately arise in 
these proceedings. The objection which 
has been preferred by the appellant in 
the Court below purports to be an objec- 
tion under Proviso 2 to O. XXI, r. 16, 
and forthe purpose of establishing it, it 
is necessary for the appellant to show 
firstly that the decree which was trans- 
ferred to the respondent was a money 
decree, and secondly, that the transfer took 
Place after the decree now sought to be exe- 
cuted had been passed. It may ba pointed 
out that what was transferred in this case 
was not adecree for an ascertained sum 
of money but the preliminary decree for 
mesne profits. 

The learned Advocate for the appellant: 
contends upon the authority in Viraragava 
Ayyangar v. Varada Ayyangar (1), that a 
decree for mesne profits, even though the 
mesne profits may not have been ascer- 
tained, is a decree for money. That case, 
however, was decided under the old Civil 
Procedure Code, under which after a decree 
for mesne profits was passed, the decree- 
holder had to go tothe execution depart- 
ment and apply for the ascertainment of 
the mesne profits. Under the new Code, 
however, the proceeding taken for ascer- 
tainment of mesne profits isa” continuation 


Q) 5 M 123, 
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of the suit and under O. XX, r, 12, after 
the inquiry is concluded, a final decree has 
to be passed in accordance with the result 
of such inquiry. There can be no doubi 
that under the present Code the final decree 
will be a money decree, but I am doubtful 
if the decree for mesne profits before the 
amount is ascertained can, strictly speak- 
ing, be regarded a money decree. Such 
a decree cannot be executed until it is 
made final and one may at least conceive 
of a case, though such a case will be rare, 
where the result of the inquiry under 
O. XX, r. 12, may disclose that nothing is 
recoverable as mesne profits. However that 
may be, the second point which I have 
indicated above seems to me to be a com- 
plete answer to the objection raised by the 
appellant in this case. Proviso 2 to 
O. XXI, r. 16, which has been relied upon 
by the appellant must be read alung with 
the main provisions of that rule and as 
was pointed out in Rameshwar Prasad 
Bhagat v. Ram Ratan Ram (2), O. XXI, 
r. 16, is primarily intended for those cases 
where the nameof the applicant for the 
execution of the decree does not appear aB 
a decree-holder in the decree and he bases 
his right to execute the decree on the 
ground that the interest of one or more of 
the decree-holders has been assigned to 
him in writing or transferred to him by 
operation of law. 

In the present case the decree which is 
sought to be executed is not the prelimi- 
nary decree for mesne profits (if one may 


use that expression) but the final decree | 


which has been passed by the Court under 
O. XX, r. 12, el. (2). The transfer in favour 
of Chandrika Prasad. was made not after 
the final decree but before it, with the 
result that Chandrika Prasadis executing 
the present decree as a decree-holder and 
not asa person whose name has been sub- 
stituted in place of that of the original 
decree-holder under O. XXI, r. 16. In these 
circumstances, it appears to me that Provi- 
so 2 toO. XXL r. 16, has no application 
and the objection of the appellant was 
tightly dismissed by the learned Sub» 
ordinate Judge. I would, therefore, dismiss 
this appeal with costs. : 

Agarwaia, J.—I agree. A 

8. Appeal dismissed. 


(2) 13 PL T 579; 140 Ind, Cas, 393; AIR 1932 
at, 359; 12 Pat. 42; Ind. Rul, (1932) Pat, 313. 


HAJI ISA-HAJI NOOR v. BABU BAT (NAGI) 


831 
_ NAGPUR HIGH COURT 
Civil Revision Application No, 81] 
of 1936 
October 21, 1937 
. Bosa, J. 
Fiem or HAJI. ISA-HAJI NOOR 

AND ANOTHE i—PLaInTIFR3-— APPLIGANTA, 

versus 

SARU BATano ANOTAER—DEPANDANTg— 

Non APPLIOANTS 

Muhammadan Law —Applicability of alien | 
Muhammadans -Partnership A ecco of beats 
ship may be evidenced by course of conduct or admis- 
sion by parties — Association of men for business — 
Intention to make profits, if can be inferred—verson 
raa rad conducting business, whether acts on behal 7 
of all. 

Muhammadans can only be governed b i 
law by reason of custom, avd what the Gaines dave 
ses in eash case is whether the custom has been 
established. ‘ 

Anagreement of partnership need not b 
It can arise out of a mutual understanding fice anes 
by a consistent course of conduct, and indeed, by the 
express admission of the pirties concerned, ` 

When more than one business men associate 
together for the purpose of carrying on a business it ig 
legitimate to infer that they are not doing it 
for philanthropic purposes but intend to make a 
profit out of it; also that they all intend to share in 
the benefit of the proceeds. In any case that ig the 
normal and usual course of human conduct, The 
person or persons who actually conducts the business 
acts on behalf of all his associates, that is to say, on 
behalf of all who are joint proprietors with him 
He does not act for his own separate and exclusive 
benefit. His intention is obviously to further the 
business as a whole for the benefit of all who own the 
concern. That is the normal and usual course of 
busines vd it ka al that ia necessary to constitute a 
partnership within the meaning of ss. 4, 5 
Partnership Act. and Gof the 

O. R. App. of the order of the Court 
of the Small Causes, Arvi, dated Septem- 
ber 22, 1936, in S.C. S. No. 742 of 1933. 

Messrs. D. T. Mangalmoorii and N, T 
Mangalmoorti, for the Applicants. ii 

Dr. W. S. Barlinge, for the N on-Appli- 
cants. 


Order.—The only question in this reyj- 
sion is whether s. 69 ofthe Partnership Act 
applies. Tae 2nd plaintif is the father 
of the lst and of one Haji Isa who js 
now dead. The plaint recites that these 
three formed a joint family and that 
though Mubhammadans, the Hindu Law 
relating to joint families applies to them. 
The plaint also recites that the family 


owned a grocery shop called Haji 
Haji Nur Mohammad and that the Le 
and the 2nd plaintiffs are now its sole 


proprietors. The plaintiffs’ case is that 

Sage owed F them money j pe 

goods purchased and so they are gui 

their dues. oe 
The lower Court holds that the plaintifs 
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formed a parinership concern and being 
unregistered -are debarred from suing 
because of 8 69 ofthe Indian Partnership 
Act and what I have to decide now is 
whether that is correct. y 
In the first place it can be accept- 
ed that the Hindu Law of joint families 
does not apply in its entirety. Whatever 
may be the historical backgroundin these 
cases the fact remuins that Muhammadana 
can only be governed by an alien law by 
reason of custom, and what we haveto see 
in each case is whether the custom, has 
been established, ` 
According to the Bombay view, the rules 
of survivorship and those which give 
the sonsa right by birth in the joint 
family property donot apply though some 
of the incidents of the Hindu Law do. Haji 
Oosman v. Haroon Saleh Mahomed (1). The 
Madras High Court has taken a different 
view in Siddick Haji Aboo Bucker v. 
Ebrahim Haji Aboo Bucker (2). Which 
of these is right in the abstract need not 
detain us here because the plaintiffs’ owa 
evidence, namely of P. W.’s Nos. 4and 5, dis- 
closed that the incidents mentioned in Haji 
Oosman v. Haroon Saleh Mahomed (1) 
apply to these families, that is to say, 
that the sons have no interest so long as 
the father is alive andthat they cannot 
claim a partition against his wishes. In 
view of the Bombay decision which upholds 
a custom of this kind no further evidence 
was required, and since it comes from the 
plaintifs’ own witnesses I see no reason’ 
why their testimony should not be accept- 
ed. Therefore, I accept the position that 
the sons obtained no interest by birth or 
by virtue of the status as sons in their 
ea business. How then did they get 
it i 
As Ihave said, the plaint clearly recites 
that both the plaintiffs own the business 
and thisis reiterated in their pleadings 
dated August 5, 1936, where the plaintiffs 
admit that they forma partnership though 
they qualify this by stating that it arose 
by status and not by agreement. I have no 
intention of tying them down to technical 
terms which they perhaps used inadver- 
tently, but whether they own the shop 
and have rights in it as proprietors is nota 
mere technicality but a matter of substance. 
It is impossible to believe that grown-up 
business men belonging to an essentially 
business community do not know whether 
(1) 47 B 369; 68 Ind, Oas. 862; 24 Bom. L R 478; A I 


R 1923 Bom. 148. 
(2) 70 Ind. Oas. 715; 31 M LT 183, 
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they actually own the business or are thére 
in a purely. ministerial capacity or -on 
sufference. I am quite willing to believe 
that they may be using the word ‘partner- 
ship’ in a loose sense, but I cannot believe 
that they do not understand the significance 
of the following statement : 

“Tam the owner of the shop. Formerly 
there were three owners myself, Haji Isa 
and Haji Nur Mohammad.” 

Plaintiff Witness No. 1 also admits that 
the plaintiffs have a third brother who is 
still alive and who is “in Desh”.- He does 
not regard him as one of the owners of the 
shop. Hew then did these two sons alone 
come to be part owners with their father 
in a business started by him 31 or 32 
years ago? Theanswer is obvious: by 
agreement. In the absence of status there 
is no other way. Such an agreement need 
not be express. It can arise out of a 
mutual understanding evidenced by a con- 
sistent course of conduct, and indeed, as 
here, by the express admission of the 
parties concerned. In any case it is clear 
that the relationship between the father 
and histwo sons did not arise oub of 
status. 

It wasargued that ifthe Hindu Law 
of joint families does not apply in its 
entirety then the plaintifs were mistaken 
in thinking that the sons were part owners 
with their father and, therefore, they are 
not owners at all. Ican hardly accept this 
in view of the plaintiff's own evidence 
which shows distinctly thatin these families 
the sons have no right during the life-time 
of their father though the father admits that 
they are co-owners with him. As I have 
said their rights accordingly arise by mutual 
agreement. 

When three business men associate 
together for the purpose of carrying on a 
business, it is legitimate to infer that they 
are not doing it for philantphropic pur- 
poses but intend to makea profit out of it; 
also that they all intend to share in the: 
benefit of the proceeds. Inany case that is 
the normal and usual course of human con- 
duct. . 

Another thing is also usual. The person 
or persons who actually conducts the busi- 
ness acts on behalf of all his associates, 
that is to say, on behalf of all who are joint 
proprietors with him. He does not act for 
his own separate and exclusive’ benefit. 
His intention is obviously to further the 
business as a whole forthe benefit of all 
who own the concern. Thate as I say, is 
the normal and usual course of business 
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and itis allthatis necessary to constitute 
a partnership within the meaning of ss. 4, 
5 and 6 ofthe Indian Partnership Act. 

Whether all these. ingredients were pre 
sent in this particular case or not isa matter 
which is peculiarly within the knowledge 
of the plaintiffs and so from the presump: 
tion which it is legitimate to draw from 
thesé circumstances the burden falls on the 
plaintiffs under s. 106 of the Indian Evi- 
dence Act, In this case they pleaded that 
their associations arose from status and not 
from agreement, but they have not adduced 
a single word io support of this in their 
evidence. On the contrary not only 
do their witnesses prove that sons have 
neither interest.nor status iu their father’s 
property during his lifetime but we find 
the father . deliberately selecting two of his 
sons to be joint owners of this concern with 
him and ignoring the third. In the circum- 
stances the lower Gourt cannot be regard- 
ed as. having acted otherwise than in 
accordance with the law in holding that the 
suit is barred under s. 69 of the Indian 
Partnership Act. . 

. The application is dismissed with costs. 
No cértificate has been filed so there will be 
no Counsel's fee. 


D. Application dismissed. 





CALCUTTA HIGH COURT 

Oivil Rule No, 1844 of 1937 
April 26, 1938 
PATTERSON, J 


n. HRISHIKESH CHAKRAVARTY anp 
> OTHERS—-PLAINTIFF3—PETITIONRRS 


+ versus 
“NIL MADHAB CHATTOPADHYA AND 
l OTAERS—OpPOSITA PARTY 

Bengal Tenancy Act (VIII of 1885), s, 153— 
Question of title not decided between conflicting 
parties—Appeai to District Judge, if maintainable 
~—District Judge deciding appeal--Decree, if appeal- 
able—If can be set aside in revision. 

Where there was in fact a dispute regarding the 
title to the land but that question did not fall for 
decision as between parties having conflicting 
claims inthe land, no appeal lies to the District 
Judge fromthe decision of the trial Court. But 
where he decides the appeal, his decision will be 
without jurisdiction and yet unders. 153, Bengal 
Tenancy Act, noappeal would lie against such dec- 
ree, But under such circumstances the decree can 
be set aside in revision. Kutti Buru Bibi v. 
Jatendra Nath (3), referred to. 

0, Rule from the decree of the District 
Judge, Bankura, dated September 7, 1937, 
Mr, Antlendra Nath Rai Choudhuri, for 
the Petitioners, 

_ Messrs, Rajendra B, Bakshi and Nripen- 
dra Chandra Das, for the Opposite Party. 
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Order.—This Rule has been issued in 
connection wita a suit for rent. The suit > 
was valued at Rs. 19-53. The Munsif 
before whom it was tried had final powers : 
unders 153, Bengal Tenancy Act. The . 
learned Munsif decreed the suit, but the 
learned District Judge on appeal reversed 
the decision of the Munsif and dismissed . 
the suit. This rule is directed against the . 
order of the District Judge and has been . 
granted on the ground that the latter bad no i 
jurisdiction te entertain the appeal. A 
preliminary objection has been taken on - 
bebalf of the opposite parties on the ; 
ground that an appeal lay to this Court . 


-against the order of the learned District : 


Judge and that the rule is, therefore, not ' 
maintainable. Inu these circumstances two 
questions arise for consideration, namely , 
whether in view of the provisions of s. 153, . 
Bengal Tenancy Act an appeal lay to the 
District Judge from the decree of the 
learned Munsif and whether in view of, 
the provisions of that section an appeal, 
lies to this QOourt from the decree of the. 
learned District Judge. In other words, it 
has to be decided whether the learned 
Munsif onthe one hand or the learned- 
District Judge on the other, has “decided. 
the question relating to the title to land 
or to some interest in land as between, 
parties having conflicting claims thereto.” 
The land in suit was the homestead land 
of one Megaram and formed the southern 
part of plot No. 124 of Gopaldi mouza.. 
The plaintiffs were the superior landlords 
and their case was and is, that they pure. 
chased Megaram’sinterest in the land in, 
suit in 1327 B. S. bya kobala and thore- 
after re settled it with Megaram by taking 
a kabuliyat from him and that after the 
re-settlement with Megaram they realised 
rent from him by a suit. The plaintiffs’ 
case is further that in 1340 B.S. Megaram 
transferred his rights in the land to the 
defendants by a kobala and that the. 
defendants have thus stepped into Mega- 
ram's shoes and have become their tenants 
in respect of the landin suit. The defen- 
dants denied having purchased the land. 
in suit from Megaram by the kobala of 
i340 and also denied that tuey were in 
possession of that land. They did not 
apparently challenge the plaintiffs’ title to 
the land in suit, but they repudiated the 
relationship of landlord and tenant in res- 
pect of that land. The learned Munsif 
accepted the plaintiffs’ contention (with 
some reservations regarding the’ area of 
the land in suit and certain other 
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matters), and found that the defendants 
had been in possession of that land as 
tenants under the plaintiffs and were 
therefore liable for the rent. The learned 
Judge on the other hand found that the 
defendants had not purchased the land 
from Megaram and that they were not in 
possession thereof, or in the other words, 
that the relationship of landlord and ten- 
ant did not exist between the parties. 
From whathas been said above it will 
appear that the Courts below had to con- 
sider and decide a question relating to 
the title to the land in svit, namely the 
question whether the defendants had or 
ad not acquired the land by purchase 
from Megaram. It is, however, equally 
clear that in the present proceedings that 
question did not fall for decision between 
Parties having conflicting claims in the 
land in suit, inasmuch as the plaintiffs’ 
title was not denied by the defendants. 
Tt may well be that there is in facta 
dispute regarding the title to the land 
between the plaintifs, the defendants - and 
Megaram, but that question did not fall 
‘for decision and was not decided in the 
present proceedings as between parties 
having conflicting claims in the land, in- 
asmuch as Megaram was not a party to these 
proceedings. 

In this view of the matter it must be 
held that no appeal lay from the decree of 
the learned Munaif, and that the decree 


of the learned District Judge was without’ 


jurisdiction. In these circumstanees an 
appeal would lie to this Court from the 
decree of the learned District Judge, so 
far as the provisions of s. 100, Civil Pro- 
cedure Oode are concerned, on the ground 
that the decision of the learned J udge was 
contrary to law having been made with- 
out jurisdiction. Section 153, Bengal 
Tenancy Act, however stands in the way, 
and it appears to be settled law that 
when a decree has been passed without 
jurisdiction, an appeal lies precisely in the 
Same way asif it had been made with 
jurisdiction. Gangadhar Karmakar v. 
Shekhar Basimi (1), and Bandiram Mooker- 
jee v. Purna Chandra Roy (2). 1f the decree 
of the learned Digtrict Judge had been 
made with jurisdiction, it would have 
been mnon-appealable by reason of the 
provisions of s. 153, Bengal Tenancy Act, 
and it is, therefore, non-appealable even 


(1) 24 O L J 235; 45 Ind, Uas. 48; A IR 1917 Oal 
320; 20 O W N 967. 

(2) 27 O L315; 43Ind. Oas. 758; A IR 1918 Oal. 
435; 45 O 936, ues. 
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though it was made without jurisdiction: ' 
The preliminary objection therefor fails 
and it must be heid that the decree of a 
the learned Listrict Judge is liable to 
be set aside on ihe ground that he had 
no jurisdicticn to entertain the appeal. | 
The learned Advocate for the opposite ` 
patties contends that the plaintiffs’ case has | 
no merits, and that the order.of the learned 
Munsif was clearly wrong and that of the : 
learned District Judge right. In these 
circumstances, he contends that this is not 
a Case in which the discretion of this Court 
under s. 115 should be exercised in favour of 
the petitioners. He has drawn my atten- 
tion to the decision in the case 


in Kutt Baru Bibi v. Jitendra Nath 
(3), in which a learned Judge ..of 
this Court sitting singly refused to- 


exercise his discretion under s. 115 in some-- 
what similar circumstances. I do not pro- 
pose tocriticize that decision, but without ~ 
at all considering or expressing any opinion: 
with regard tothe merits, it seems to me’ 
that this is clearly a case in which the- 
order complained of ought to be set aside 
on the sole ground that it -was made 
without jurisdiction. The policy under- 
lying s- 153, Bengal Tenancy Act, is clearly‘ 
that the decision of the trial Court should 
be final in cases to which that section 
applies and ihat in such cases neither the 
landlord nor the tenant should be harassed, 
and the’ proceedings protracted by the. 
exercise of a right of appeal. To allow 
the decree of the learned District Judge to 
stand in spite of the fact that it was made 
in clear contravention of s. 153, would be 
to defeat the object of that section. If 
the opposite parties are aggrieved by the: 
Munsif's decision, they can, if so advised, 
seek their remedy in some other way— 
they have no remedy by way of appeal. 
It has also teen pointed out “to me on 
behalf of the opposite parties that thé peti- 
tion of appeal before the learned District 
Judge contained an alternative prayer that 
the District Judge should, if necessary, 
exercise the powers of revision with which 
he is vested under the provisions cf s; 153. 
As the District Judge entertained the 
appeal and decided it in favour of the 
Opposite party, he had no occasion to 
exercise his revisional powers. Considering 
the matter from that point of view, I am 
satistied that there was nothing in‘ the 
decision of the learned Munsif which would 
have enable the District Judge to interfere 


(3) 35 OW N 31; 131 Ind. Oas. 561; AIR 1931 
Cal. 425; Ind, Rul. (1921) Oal, 449, i 
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in revision. No order is, therefore, necessaly 
in respect of that portion of the opposite 
parties’ prayer to the learned District 
Judge. The result is that this Rule is 
made absolute. The judgment and decree 
of the learned District Judge are set aside, 
and those of the learned Munsif are res- 
tored. The petitioners will get their costs 
in this Court, the hearingfee being 
assessed at one gold mohur. They will 
also’ get their costs in the Court of the 
learned District Judge. 
D Rule made absolute. 


LAHORE HIGH COURT 
| Execution Second ae Appeal No. 25 of 
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March 2, 1938 
{| ADDISON AND DIN MUHAMMAD, JJ. 
. Firm GURPARSHAD DEWAT RAM— 
DecREE-SOLDER—APPBLLANT 
versus 
_ KISHEN CHAND anp ANOTHER— 


"JUDGMENT-DEBTORS-— RESPONDENTS 

Higanistnic Attackneit Property exempt from, 

on ground of judgment debtor being agriculturist— 
Property, if retains immunity in hands of his le 
ad whe are not agriculturists, after 
ath. 

Exemption from attachment attaches to the prop- 
erty itself and not tothe person holding the prop- 
erty forthe time being and consequently if the 
property happens to come within the meaning of 
‘el. (c) of the proviso, to sub-s. (1) of s. 60, Civil 
Procedure Code, it is immune from attachment. 
Property exempted from attachment on the ground 
of the judgmeni-debtor being an agriculturist re- 
- tains thig immunity even after the death of the 
judgment-debtor even if the property passes into 
the hands of his legal representatives who are not 
agriculturists, Where in execution there isa find- 
ing thatthe property is exempt from attachment, 
the finding operates as res judicata in a sub- 
Bequent execution against the legal representatives 
of the judgment-debtor, Rameshwar Singh v. 
Hitendra Sêngh (1), Nanak Chand-Daulat Ram v. 
Boota Singh (4), Sataram v. Pir Bakhsh (3) and 
Hirda Ram v. Mahomed Din (A), relied on. 

” Ex. 8. C. A. from an order of the 
Senior Sub-Judge, Rohtak, dated October 
8, 1937. 

-Messrs. Faqir Chand Mittal and Nand 
Lal Salooja, tor the Appellant. 

„Mr. Qabul Chand Mittal, for the Respon- 
dents. 4 

Din Muhammad, J.—This appeal has 
arisen in the following circumstances: In 
1933 the firm Gurparshad Dewat Ram 
obtained a decree against one Dulle, a Jat 
ef Mahem, for payment of certain sum of 
money. On eApril 27, 1935, the firm started 
execution proceedings and got three 
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houses belonging to Dulle attached. On 
June 1, 1935, Dulle claimed exemption. on 
the grounds stated in cl. (c) of the proviso 
tosub-s. (1), s. 60, Civil Procedure Code. 
On August 30,, 1935, the execution Court 
holding that Dulle was an agriculturist and 
that the houses. were covered by cl. fc) 
of the proviso to sub-s. (1),s. 60, set aside 
the said attachment. Some time afterwards 
Dulle died and was succeeded by his son, 
Kishen Chand, and the widow of his 
pre-deceased son, Musammat Sahjo. The 
decree-holder firm again got the same 
houses attached and the legal representa- 
tives of the deceased judgment-debtor 
putin objections claiming exemption under 
s. 60, Civil Procedure Oode. The execution 
Court disallowed the objectionson the 
ground that Kishen Chand was a patwari 
at Ferozepore and was consequently not 
carrying ontheprofession of a cultivator 
and that Musammat Sahjo had lost all her 
right on account of remarriage to 
Kishen Chand. From this order an appeal 
was preferred to the Senior Subordinate 
Judge who allowed the appeal and set aside 
the order of the execution Court. The 
decree-holder made a further appeal to this 
Court which has been placed before us for 
disposal. 

The questions that arise for decision in 
this case are: (1) Whether the decision of 
August 30,1935, operates as res judicata ? 
(2) Whether it is necessary for the legal 
representatives of the judgment-debtor . to 
establish that theyin their owa rigat- are 
entitled to claim exemption under cl..(e) of 
the proviso to subs. (1), s.60, or whether 
they can take advantage of the status held 
by the deceased judgment debtor ? and (3) 
whether the legal representatives can, in thair 
own right claim exemption under the said 
clause ? After hearing Counsel on both 
sides, we have come tothe conclusion that 
the decision of all the three questions for- 
mulated above should go in favour of the 
respondents. On the question of res 
judicata, Counsel for the respondeats has re- 
lied on Rameshwar Singh v. Hitendra Singh 
(1) Nanak Chand Daulat Ram v, Boota 
Singh (2) and Sitaram v. Pir Bakhsh (3) 
andin our view, these judgments go a 


(1) A IR 1924 P O 202; $1 Ind. Cas, 576;5P L 
T 491; 47M L J 286; 29 "LW 456; 85 M L T 189; 
26 Bom. L R 1153; 22 A LJ 96s; 400 LJAL LR 
5 A (PO) 175; 29 0 W N 413; 1 Lah. Oas. 437; .3 
Pat. L R180 (P 0). 

(2) A IR 1929 Lah. 470; 117 Ind. Oas. €16; Ind 
Rul, (1929) Lah. 704, 

(3) AIR 1931 Lah. 6; 130 Ind. Oss. 406; 32-P LR 
413; Ind. Rul. (1931) Lah. 973. 
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long way to support his contention. In 
Rameshwar Singh v. Hitendra Singh (1), 
in a case in which a decree-holder's 
application for the discLarge cf a Receiver 
of the judgment-debtor’s property had been 
dismissed and he had made a second 
appiiCation to the same ‘effect, their Lord- 
ships of the Privy Council remarked that 
the previous decision operated as a bar 
to the trial of the. second application and 
that the bar proceeded not upon s.l1l 
but upon general principles of law. In 
Nanak Chand Daulat Ram v. Boota Singh 
(2), Tek Chand, J. remarked that the 
execution Court has no jurisdiction to 
entertain asecond application of objection 
to the attachment and sale wien one has 
failed. In Szturam v. Pir Bakhsh (3) 
Johnstone, J. observed that the dismissal 
of a previous objection was a bar toa 
second objection and that the same princi- 
ple applied to objections preferred under 
8. 47, Oivil Procedure Code. 

Referring now tocl. (e) of the proviso 
to sub's. (1) of s. 60, we find that all that is 
necessary to be established is that the 
houses for which exemption is claimed 
should belong to an agriculturist and ure 
not let out onrent or lent to others or left 
vacant for a period of ayearor more. As 
stated above, the decree was against Dulle 
and not against the legal representatives, 
and as such, itis being executed against 
the property of the deceased judgment- 
debtor and not against the legal represen- 
tatives personally. Exemption attaches to 
the property itself and not to the person 
holding the property for the time being 
and consequently ifthe property happens 
to come withinthe meaning of cl. e) of 
the Proviso, it is immune frem attach- 
ment. It is admitted that in the hands of 
Dulle the property was exewpt under the 
said clause and we do not consider that 
that exemption vanishes merely because 
Dulle dies and some other person steps into 
his shoes as his legal representative. 
Supposing Dulle had not left hım surviv- 
ing avy adult or able bodied heir, who 
could carry on the pursuit of agriculture 
himself, the property would sull have been 
exempt even though the heir at the time 
when it was being attached, was not cul- 
tivating any land with his own hand 
and, in cur view, it should make no 
difference if the legal representative of the 
deceased happens to be au adult but 
does not cultivate any land himself. In 
a Converse Case a similar view of the 
matter at issue was taken by a single 


MBNAHEM MEBHA V. MOSES BUNIN (BOM.) 


1710 
Judge of this Oourt in Hirda Ram v, 
Muhammad Din (4) and as, at present 


Wise, we see no reason to differ from 
im. 

These questious, however, do not arise in 
this case as on the record it is clearly 
established that Kishean Chand is an agri- 
culturist in the real sense of the term. 
There is abundant evidence onthe record 
to support tbis conclusion and there is no 
reason to discredit that evidence in any 
manner. Reference may inthis connection 
be made to Ex. J.D2 aswell as the state- 
ments of Ramji Lal, son of Tirkha, Ramji 
Lal, son of Bhonra, Gumani, Musammat 
Sabjo, Musammat Melo, wife of Kishen 
Chand, and Kishen Chand himself. From 
whatever point of view, therefore, the case 
is looked at the conclusion is irresistible 
that these houses are exempt under cl. (e) 
of the proviso to sub-s. (1) of s. 60, 
Civil Procedure Code. We accordingly 
affirm the order of the lower Appellate 
Court and dismiss this appeal with costs. 


D. Appeal dismissed. 
of AIR 1936 Lah, 895; 167 Ind. Cas, 457; 9 R L 
493. 
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BeAUMONT, O. J. anD B. J. Wapia, J. 
MENAHEM MESHA MENAHEM MESSA 
AND CTA ERS—APPELLANTS 
; versus í f 
MOSES BUNIN MENAHEM MESSA 
AND OTHERS— RESPONDENTS 

Evidence Act (I of 1872), s.41—Word ‘Court’, if 
includes foreign Court—Judgment of foreign Court 
creating status of admintstrator in favour of person 
in respect of estate of deceased not domiciled with- 
in its gurisdiction—Whether binding on Court of 
other country—J udgment in rem, when mot conclusive 
—Civil Procedure Code (Act V of 1908), 8. 13—Suit 
in foreign Court for administration—Title of executors 
under will challenged—Judgment of foreign Court 
against executors whether binding on legatees not 
party to suit—Hebrew Law—Will—Will by way of 
gift inter vivos—Object must be definite—Will 
giving share in running partnership—V alidity— 
Kinyan—Testator's admission of its performance, if 
conclusive—Delivery of will to donee, necessity of— 
Will held not delivered to donee—Doctrine of pre- 
cept, applicability- Doctrineof Kimli—lf can be 
accepted by Pndian Courts. 

The word ‘Court’ in s. 41, Evidence Act, does not 
only mean a Courtof British India.” Although the ex- 
pression is not used, the section is clearly dealing with 
what are known as judgments in rem, and, “competent 
Court” means the Court of any country which is 
competent to pass such judgment asis referred to 
in the section, that is to say, a jfldgment in rem. 
Chanmalapa Ohenbasapa v. Abdul Vahab (9), relied 
On, 
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It 1s true that where the Court of a State gives a judg- 
ment affecting the status of a person domiciled within 
its territory, such judgment. is tieated by the comity 
of nations as analogous to a judgment in rem, and 
as binding all the world over. The succession to 
the estate of a decrased person is governed by the 
law of his domicile. Where a person domiciled in 
fone country dies leaving assets situate in another 
country, the Courts of the latter country have juris- 
diction to appoint a representative of the deceased 
“in that country and to distribute the assets in that 
country according tothe law of succession of the 
‘country of domicile, such Jaw being ascertained in 
‘accordance with the ordinary laws of evidence, 
which usually involve calling expert witnesses on 
the subject. There is, however, no case which 
establishes that by the comity of nations the 
Courts of one country are bound to accept as con- 
clusive, ona question as to its own law and in a 
matter upon which itis called upon tu adjudicate, 
the judgment of a foreign Oourt. No Court can pro- 

“nounce a judgment in rem binding outside the 
‘state in which the Court exercises jurisdiction unless 
such judgment affects either a thing situate, or a 
“person domiciled, within such state. The only 
judgment in rem as to status absolutely is the judg- 
ment pronounced not only according tothelaw of 
the domicile, but by the Oourt of domicile. The 
‘Judgment of any other Gourt as to such status 
would have no extra-territorial force or validity. 
[p. 813, col. 2.) 


The judgment, therefore, of the Alexandria Court 
, declaring a will to be invalid and creating a status 
of an administrator in favour of a certain person 
in respect of the estate of the deceased domiciled in 
Aden has no effect as judgment in rem in respect 
-of the properties outside the jurisdiction of the 
Alexandria Court, that is outside Egypt and is 
not, therefore, binding on Bombay Uourt. Dogliont 
tv. Crispin (1), Shaw v. Gould (2), Castrique v Imre 
(3), Inre Trufort : Trafford v. Blanc (4), Ewing v, 
- "Orr Ewing (5) and Concha v. Concha (6), referred 
to > 


© A judgment in rem is not conclusive if it relates 
“to a matter which need not have been controvert- 
ced or which was not material or which only came 
Ceollaterally into question or which was only inci- 
dentally cognizable. The principle is that in order 
.to be a judgment in rem binding on the world, 
¿there must be a finding on status which is not only 
ae foundation of the judgment but is necessary 
ifor it. 

<- Under the provisions of s. 13, Civil Procedure 
„.Oode, the judgment must be ofa Court of compe- 
tent juvisdiction. But the jurisdiction which alone 
“is important in such mattere is the competence of 
-the Court in an international sense, that is its 
-territorial competence relating tothe subject-matter 
and the defendant. Further, the previous judgment 
‘which is to operate as res judicata must be a judg- 
“ment between the same parties or parties claiming 
oe them, litigating under the same title. [p. 844, 
col, 1, 


* Ordinarily, the executors would represent the 
legatees including the residuary legatee regarding 

“all matters which have necessarily tg be decided in 
_& suit to whichthe executors are parties. Concha 
v. Covicha.(6), relied on. . 

Where, however, in a suit for administration in a 
‘foreign Court the title of the executors is challenged 
the executors cannot be said to have represented the 
legatees, nor that under the circumstances the lega- 
tees Claimed through those executors. The judg- 
ment of the foreign Court against the -executors 
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would not, therefore, be binding on legates who 
was not a party tothe suit. 

Tt is one of the requirements of the old Hebrew 
Law, as appears from the texts, that the object of 
a revocable gift inter mivos must be a thing which 
is definitely known; that it must exist at the date 
of the gift, and must be in the possession of the 
donor. A gift offuture property is not. valid ac- 
cording to that law, nor cana man assign | Bome- 
thing which is not in his possession either by sale 
or by way of gift. A share ina partnership which 
is a going concern or rather a share out of a share, 
is something which is not definite. It does nok 
exist and is notin possession, and, therefore, could 
not pass by a gift inter vivos. A will by way of 
gift inter vivos of sucha share is not, therefore, valid, 

Kinyan being a purely symbolical act of delivery, 
the teatator's admission that Kinyan was performed 
must be accepted as conclusive. [p 841, col. 1.] A 

According to Jewish Law a will by way of gift 
to be effective, must be delivered to the intended 
donees or to some one on their behalf [ibid] 

A testator who wasa partner in a firm executed 
a will by which he gave a share in the running 
partnership to the legatees. He appointedsome of 
the partners in the firm as executors ander the 
will. The will was placed ina sealed envelope 
immediately after ite execution. The envelope was 
placed in a cuphoard which was in the partnership 
office and of which the testator as a senior part- 
ner generally had the key but whenever he was away 
the key was left with.other partner : 

Héld, that the mere fact that partners were 
given possession of the key of the cupboard would 
not amount to delivery of this will, which was ina 
sealed envelope. Even if there was a delivery to 
the executor according tothe old Hebrew Law, 
delivery to the executor is not delivery to an agent 
of the donee, because until the death of the donor 
or the testator the executor or “ Apothropos “ js 
only the agent of the donor The will, therefore, 
was invalid there being no delivery of the will to the 
donee : : 

Held, also that asthe property was incapable of 
delivery, the doctrine of precept had no applica- 
tion 

The doctrine of Kimli under which a party in 
possession of property, if he can cite twotexts in 
his favour, is entitled to call Kimli, and thereupon 
his title, is indefeasible, is inthe mature of a rule 
of procedure snd inconsistent with the Evidence 
as it Act. It cannot be accepted by Indian Courts 
as compels the Court to shut out evidence ad- 
missible under the Evidence Act, [p. 841, col. 1] 


Mr. M. C. Setalvad, the Advocate: General 
and Mr. V. F. Taraporewala, for the Appel- 
lants. 


Messrs. F. J. Coltman and G. C. O'Gorman 
and Sir Jamshedji Kanga, for Respondents 
Nos. 1, 4 and 5. 


Mr. D B. Desai, for Appellants Nos. 4 
and 5 (transposed as respondents). 


Beaumont. C. J. This 18 an appeal 
of Rangnekar, J. Tue 
suit was originally transferred from Aden, 
where the deccased test tor was domiciled. 
So that the suit is heard by tais Ovurt as 
the Court which at the date of the suit had 
jurisdiction -in the Protectorate of Aden, 
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The plaintiff is the only son and heir of one 
Bunin Menahem Mesha, who died on Octo- 
ber. 12, 1922, domiciled in Aden. Tho 
deceased left a will dated July 10, 1919, 
which is Ex. C, and the plaintiff sues in 
this suit for a declaration that that will is 
hot the last will cf Bunin, that the plaintiff 
is entitled tothe whole estate as heir, that 
he is also entitled to a grant of letters of 
administration, and he further asks for 
administration. The Judge held that Ex. C 
was not the last will of Bunin, and decreed 
the plaintiff's suit, and from that decree this 
appeal is brought. Appellant No. 1 has 
died, and his name has been ordered to be 
struck out ; appellants Nos. 4 and 5 at their 

. own request have been transposed and 
-made respondents, and they support the 
other respondents ; so that the only effective 
‘appellants are those originally numbered 2, 
3and 6, of whom Nos. 2 and 3 were exe- 
cutors under the alleged will, and No. 6 
was alegatee. At the date of the death 
of. the deceased, he was a partner with his 
brother, original appellant No.1 and other 
relatives, in the firm of Menahem Mesha, 
which carried on business at Aden, and 
owned a considerable amount of property. 
In addition to property at Aden the deceased 
left property in Egypt. Whether that pro- 
perty, was his own or partnership property 
is not clear. At any rate he had property 
in: his name in Egypt, and in 1923 the 
‘plaintiff started a suit in the Court of Port 
Said, which was subsequently transferred 
‘to. the Supreme Court at Alexandria, and 
in that suit the plaiutiff challenged the will, 
‘and asked for the grant of letters of ad- 
ministration to himself. The defendants 
‘to the suit were the executors named in the 
will. On June 30, 1025, the Supreme Court 
‘at Alexandria gave judgment, holding that 
the will of the deceased was null and void, 
and they granted letters of administration 
to the plaintiff, limited to the personal 
. estate situate within ihe jurisdiction of the 
Court. l 
Rangnekar, J., in the Court below held 
that that judgment of the Alexandria Court, 
being a judgment which affected status by 
taking away from the defendants the status 
‘of executors and conferring on the plaintiff 
the status of an administrator, was a judg- 
ment in rem, and binding, so far as related 
10 the status which it established or took 
` away, on the whole world. I am unable 
to agree with that view. In my judgment, 
no Court can pronounce a judgment in rem, 

_ binding oulside the State in which the Court 
- exercises jurisdiction unless such judgment 
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affects either a thing situate, or a person 
domiciled, within such State: see Hals- 
bury’s Laws of England, 2nd Edition, 
Vol. 13, p. 420. Wehave been referred to 
a considerable number of cases on the 
subject including Doglioni v. Crispin (1), 
Shaw v. Gould (2), Castrique v. Imrie (3), 
In re Trufort: Trafford v. Blane (4), Ewing 
v. Orr Ewing (5) and Concha v. Concha (6), 
In my opinion those cases establish the 
following propcsitions which are relevant 
for the purposes of this case, though they 
also establish a good many other proposi- 
tions : (1) That where the Court of a State 
gives a judgment affecting the status of a 
person domiciled within its territory, such 
judgment is treated by the comity of 
nations as analogous to a judgment in-rem, 
and as binding all the world over. (2) That 
the succession to the estate of a deceased 
person is governed by the law of his domicile. 
(3) That where a person domiciled in one 
ecuntry dies leaving assets situate in another 
country, the Courts of the latter country 
have jurisdiction to appoint a representa- 
tive of the deceased in that country and to 
distribute the assets in that country accord- 
ing tothe law of succession of the country 
of domicile, such law being ascertained in 
accordance with the ordinary laws of evi- 
dence, which usually involve calling expert 
witnesses on the subject. I know, however, 
of no case which establishes that-by the 
comity of nations the Courts of one country 
are bound to accept as conclusive, on a 
question as to itsown law and ina matter 
upon which it is called upon to adjudicate, 
the judgment of a foreign Court, and I am 
not prepared to accede to the proposition. 
Mr. Coltman for the respondents has not 
seriously argued that there is any rule of 
international law which requires this Court 
to accept the judgment of the Alexandria 
Court as to the law of the deceased's domi- 
cile, which is our own domestic law, as 
binding outside the limits of that Court's 
jurisdiction, but he argues that in British 
India s. 41, Evidence Act, goes further than 
the rule of international law applicable 
elsewhere. In my opinion that is not so. 
Section 41 provides that : Sa 

(1) (1866) LR 1H L301;35 LJP129;15 L T 
4 


(2) (1868) R 3 HL 55; 37 L J-Oh, 433; 18L T 
233 


(3) (1869) LR 4H L 414; 39L J O P 350; 23 L 
T 48:19 WR1. 

(4° (1887) 36 Ch, D 600; 57L J Oh, 135;57 L T 
674; 36 W R 163. 

(5) (1835) 10 A O 453; 53 L T 826. A 

(6) (1886) 11 A © 541; 56 L J Oh. 257; 55 LT 52% 
35 W R477. $ 
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“A final judgment, order or decree of a competent 
Court, in the exercise of probate, matrimonial, 
admiralty or insolvency jurisdiction, which confers 
upon or takes away from any person any legal 
character, or which declares any person to be entitled 
toany such character, or to be entitled to any 
specific thing, not as against any specified person but 
absolutely, is relevant when the existence of any 
soch legal character or the title of any such person 


: fo any such thing, is relevant” ; 


“and tnen the section enacts the effects 


of any such judgment. It is argued by the 
learned Advocate-General for the appellant 
that a “Court” in that section means a 
Cours of British India, but that, in my 
opinion, is plainly not so. Although the 
expression is not used, the section is cleariy 
dealing with what are known as judgments 
in rem, and, in my opinion, “competent 
Court” means the Court of any country 


which iscompetent to pass such judgment 


as is referred to in the section, that is to 
say, putting it shortly, judgment in rem. 


. As, in my opinion, the Alexandrian Oourt 


in this case was not competent to pass a 
judgment in rem in relation to a deceased 
person who had died domiciled in Aden, 
8.41, Evidence Act, does not help the res- 
pondents. Itis not disputed by the appel- 
lants that the judgment of the Alexandrian 
Court is binding upon them, whether or not 
they were parties to the decision, in respect 
of the assets situate in Egypt. So that, it 
is not necessary for us to consider whether 
in respect of those assets the judgment 


- of the Court binds any one but the parties 


before it. In my opinion, however, the 
argument of the appellants is right that in 
respect of assets outside Egypt the judg- 


< ment of the Alexandrian Oourt has no effect 


as a judgment in rem. 
The next question is whether it has effect 
as a judgment inter partes, and is binding 


. on the parties to the suit under s. 13, Civil 


e 


Procedure Code, which provides that a 
foreigo judgment shall be conclusive as to 
any måtter thereby directly adjudicat- 
ed upon between the same parties 
or between parties under whom they 
or any of them claim litigating ‘under 
the same title, with certain exceptions, 
which, in my opinion, do not apply to the 
case. I think, therefore, that the judgment 
is bindingon the persons who were parties 
to the suit, that is to say, the origical appel- 
lants Nos. 2 and 3, but the origina! appel- 
lant No. 6 was not a party. It is suggested 
that he is bound because he was a legatee 


. Claiming under tLe will, and the executors 


- litigation in Egypt. 


appointed by the will were parties to the 
One may assume, I 
think, thdét by the rules of procedure of the 
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Alexandrian Court, the executors sufficiently 
represented the legatees under the will 
for the pirposes of the suit, but it is going 
rather further to say that legatees claim 
through the executors, seeing that the title 
ofa legatee, may clearly be good, although 
the title of the executors is bad, In the 
present case it is to be noticed that in his 
plaint in the Alexandrian suit, tne plaintiff 
challenged the appointment of the executors, 
apart altogether from the alleged invalidity 
of the will, his contention being thatas the 
deceased left a major heir, it was not com- 
petent for him by Jewish Law to appoint 
an executor. The Court upheld that con- 
tention. It seems to me, therefore, impos- 
sible to say that in that particular suit the 
executors, whose title as such was success- 
fully challenged, can be held to have pro- 
perly represented the legatees so as to bind 
them. In my opinion, therefore, the judg- 
ment of the Alexandrian Court is not binding 
upon appellant No. 6, who was not a party 
to it. 

Ib is, therefore, necessary to consider whe- 
ther the will of the deceased is binding 
according to the law in force ia Aden. The 
parties are Jews, and expert evidence was 
given as to the law affecting Jews domiciled 
in Aden, and the learned Judge went at 
great length through the texts whico had 
been cited, and the expert evidence, and 
arrived at the conclusivn that the will was 
invalid according to the law of the testa- 
tors domicile As I agree with the conclu- 
sion of the learned Judge on that point, it 
is not necessary for me to go at any great 
length through the texts and the expert 
evidence. The defendants had exanined on 
commission some people called Sherias, 
people who had been appointed Sherias in 
Aden, andthey seem to be persons having 
some knowledge of Jewish Law ia Aden. 
The learned Judge came to the conclusion 
that they were not experts, and in any 
case they were plainly not impartial, be- 
cause they had been appointed Sherias by 
the firm in which the dafendants and the 
deceased has been partners, and I agree 
with the learned Judge that their evidence 
is notof any value. The only real expert 
who was called was Dr. Hliash, on whose 
evidence and demeanour in the box the 
learned Judgecommented very favourably. 
Dr. E'iash in nis evidence states the classes 
of wills which cau be m.de under Jewish 
Law, and bis evidence in tae main is that 
Jewish Law is the same all the world over. 
He says: 

“The main forms in whioh a will can ba made 
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under the Jewish Law are three. A direct will in 
the sense of the Roman testamenti-factio is not 
possible under the Jewish Law. The widest formulla 
for disposing of any property is by way of a 
conditional bond or charge, whereby the devisor 
undertakes towards the recipient an obligation in 
acum of money which may be discharged by deli- 
very to the recipient of either a certain chattel or a 
certain share in the state. In that way he leaves the 
heirs in option either to dischargethe obligation in 
the terms stated cr by delivering the object intend- 
edorthe share in the estate. He would obviously 
increase the obligation to such an extent asto leave 
the heirs no option batto give the part ofthe estate 
or the object intended. The second way is by way of 
gift inter vives which is to operate aiter his death. 
This again falls into two main divisions, namely 
irrevocable and revocable. The third way which 
can only be made use of by a person on sickbed is 
donatio mortis causa,” 


There is no doubt that the will in the 
present case is made in the second form, 
and as to that the witness goes on to give 
the following evidence: 

“The second way is always a gift in form but in 
essence it is testamentary disposition. The object 
which may be given away is limited to the fol- 
lowing: It must be definitely known and definable, 
It must be in the possession of the donor and it 
must exist at the time when the gift is created, 
If the thing donated ceases to exist between the 
time the gift is created and the death of the 
donor, the result would vary according as the gift 
is reyocable or irrevocable. If if is irrevocable, 
then the donee has a claim against the estate for 
its equivalent. If it is revocable, then he has no 
claim and the very fact that the object has ceased 
to exist is the best evidence of revocation.” 


“Then he was asked as to the conditions 


affecting a gift of the second class, and he . 


Bays: 

“Ag regards the execution of the deed, there must 
be a Kinyan. Kinyan is like symbolical transfer 
of property.” . 


. The witness then referred to many texts, 
and I would only mention Exs. D-9,10, 16 
and 18 as corroborating the evidence of 
the witness. D-18 gives an illustration, 
which is, I think, apposite. The author of 
the text points out that a gift of a half 
share of a field would be good, because the 
Court would assume that the donor meant 
the worst half share of the field, and that 
the donee accepted tle gift on that tasis, 
arule which might not appesl to the sen- 
timents of all nationalities. But then the 
learned author goes on to say that a gift 
of a share in land which the donor had in 
partnership with others would be bad as 
being too indefinite, because it could not 
be assumed that the dcnor as a partner 
was entitled either to the best or the worst 
half of the land. Now the present will is, 
agI have said, in form a will of the second 
cless deecribed by Dr. Eliash, and purports 
to: have: been éffecied by Kinyan, that is, 
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symbolical delivery of possession. - The 
testator was, Í think, aware of the difficulty 
of giving a share in a partnership which 
might exist at his death, because that 
would not be a share of definite property 
is his possession. For some reason or other, 
he did not adopt the form of making bis. 
will by means or a conditicnal bond. -As IT 
read his will, what he does dois this, He 
gives all his property, lands and houses, and 
chattels and coins and promissory notes 
which he had got in partnership with his 
brother and with the other relatives he men- 
tions, and he gives that properly in different 
shares amongst the legatees. In all, the 
testator endeavoured to dispose specifically 
of nine twelfihs of his total share, leaving 
the cther three-twelfths undisposed of. 
What exactly would be included in the 
word “property”, whether that would 
embrace things like merchandise, or other. 
property not specifically mentioned, may. 
be doubtful, but at any rate, what the 
testator bas purported to do, as I read his 
wil), is to give specific property which- he 
then holds in partnership with others, and 
to give that specific property in certain: 
shares. It seems tome quite impossible.to | 
say that thatis a gift of specific definite 
property which is in the possession of the 
donor. ‘I'he interest which the testator had 
in this property was in his capacity asa 
partner in a subsisting partnership. It 
seems to have been a partnership-at-will 
on the terms of a deed which had come to 
an end in 1916, but at any rate, it was a. 
subsisting partnership, and Sora 
e 

testator could not say that any particular. 
asset belonging to the partnership belonged 
to him. His only right was to share in the 
profits of the partnership and to share in 
the assets on a winding up. But it was 
plainly quite impossible for him to take 
possession of any particular asset? of the, 
partnership and still more impossible for. 
him, after taking possession of such asset, 
to hand over shares of that asset to his 
legatecs. The will, in my opinion, was 
clearly one which a Jew domiciled in Aden 
was incompetent to make, and that really 
disposes of the case. ie 
A good many other objections were taken 
to the will, and those objections have been. 
argued, and the respondents do not desire 
toabandon them. I can, however, dispose of 
them shortly. It is said that it is not 
proved that effective Kinyan was ever per- 
formed. As to that, my impressicn is that 
as the testator alleges in his* will that: 
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Kinyan was performed, Kinyan being a 
purely symbolical act of delivery, we should 
have to accept the testator’s admission as 
conclusive. A much more serious difficulty 
in the way of the appellantis that accord- 
ing to the evidence of Dr. Eliash and the 
texts on which he relies, a. will of this 
character, to be effective, must be delivered 
to the intended donees or to some one on 
their behalf. Two witnesses gave evidence 
as to the custody of the deceased's will 
after it wag made, namely Mr. Hovard, 
and Tob, a nephew of the deceased, and 
the learned Judge accepted the evidence of 
Howard. His evidence is that directly the 
will was executed, it was placed by the 
testator in a sealed envelope, and locked up 
in his safe. The evidence of Tob is that it 
was: not in the safe, but was in an almirah 
or. cupboard, which was in the partner- 
ship office and of which the deceased as 
senior partner generally had the key, but 
that when he went away he left the key 
with his brother Judah, and sometimes 
_ told the witness to keep the key. But even 
if. one accepted the evidence that the will 
was in a sealed envelope in the almirah, 
although I should think it much more pro- 
bable that it was in the safe, in my opinion, 
itis impossible to say that the mere fact 
that.partners were given p.ssession of the 
key of the cupboard would amount to deli- 
very of this will, which was in a sealed 
envelope. Clearly they would have been 
guilty of a gross breach of confidence if 
they had taken the will out of the envelope 
or made any use of it, I am disposed to 
think, therefore, that the will is not proved 
to have been delivered to the legatees or 
any one on their behalf and under Jewish 
Law that alone would: invalidate it. The 
appellants also sought to rely on the 
doctrine of precept, by which a son may be 
bound to carry out the wishes of his 
deceased” father, but the text relied on, 
Ex. E, says : ‘ 

“There is a precept to fulfil the ;words of the 
deceased, even in case of a healthy person who 
made testamentary provisions and died, but only 
provided he, at the same time, delivered the pro- 
perty toa third person for that purpose.” 

As in my opinion the property was incap- 
able of delivery in this case, the doctrine 
of precept, can have no application. Re- 
ference has also been made to the doctrine of 
Kimli, which is discussed in the judgment 
of the learned Judge. That seems to be 
a rule under which a party in possession 
of property, if he can cite two texts in his 
favour, is entitled to call Kimli, and there- 
upon. his title, as I understand it is in- 
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defeasible. Mr. Ooltman’s client is in 
possession, but though Mr. Coltman cited 
more than two texts in his favour, he did 
not call “Kimli,” and, if he had, we could 
not, in my opinion, have paid any atten- 
tion. The doctrine seems to be in the 
nature of a rule of procedure and to be 
inconsistent with the Evidence Act. We 
have to make up our minds as best we can 
from the texts and the expert evidence ag 
to what the Jewish Law is. We cannot, in 
my judgment, accept arule which compels 
us to stop the inquiry at a certain point 
and toshut out evidence admissible under 
the Evidence Act. I mention the doctrine, 
because the appellants, although they did 
not say Kimli in this Court, nevertheless 
desire to reserve the right torely on the 
doctrine in the event of an appeal. In my 
opinion the appeal fails because the will of 
the testator was not made in accordance 
with the system of law by which he was 
bound, and must be dismissed. Appellants 
Nos. 2, 3and 6 to pay the plaintiff's costs 
of the appeal. No order as to costs of Mr. 
Desai’s clients, who are newly added as 
respondents. Cross-objections dismissed 
with costs. Administration order stayed. 

B. J. Wadia, J.—There are severai ques- 
tions of law and fact arising on this appeal. 
The first important question relates to the 
effect which this Court would give to the 
judgment and order of the Supreme Oourt 
of Alexandria dated June 30, 3925. Ag 
the learned Judge in the Court below has 
observed, the question is not an easy one. 
The principles, however, on which it can be 
decided have been ccnsidered in the several 
cases that were cited and discussed before 
us. The Alexandria Court declared the will 
of Bunin dated July 10, 1919, to be null 
and void and of no effect, and ordered 
letters of administration to issue to the 
Plaintiff, respondent No. 1 in this appeal, 
who is the only son and heir of the deceas- 


-ed, to the estate of the deceased lying 


within the jurisdiction of that Oourt on the 
footing of the deceased having died in- 
testate. It was urged that even if it was 
not necessary for the Judge in that Court 
to decide agzinst the validity of the will for 
the purpose of the proceedings before it, yet 
that in fact he had decided it, and his 
decision was recorded in the order of the 
Court, and that, therefore, his decision on 
the point was conclusive against the world, 
Section 41, Evidence Act, deals with what 
are known as judgments in rem. The term 
judgment in rem is not usedin the Evi- 
dence Act, but itis clear that the section 
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incorporates the law on the subject. It is 
not easy to give any satisfactory and com- 
prehensive definition of a judgment in 
rem, but it is defined in Duchess of King- 
ston's Case (T), a8 

“an adjudication pronounced (as indeed its name 
denotes) upon the status of some particular sub=- 
ject-matter, by a tribunal having competent autho- 
rity for that purpose,” 
and Cozens Hardy, M. R. cited this defni- 
tion with approval in Hill v. Clifford; 
Clifford v. Timms: Clifford v. Phillips (8), 
at page 243*. It is further stated that such 
an adjudication 

“being a most soleman declaration from the proper 
and accredited quarter that the status of the thing 
adjudicated upon is as deciared, concludes ail per- 
sonsfrom saying that the status of the thing ad- 
judicated upon was not such as declared by the adju- 
dication.” 

It is thus conclusive for or against all per- 
sons, whether parties, privies or strangers, 
to the matter actually decided. The judg- 
ment of the Court at Alexandria was pro- 
nounced in its Probate Jurisdiction. It 
purported to take away the status of the 
executors mentioned in the will, and to 
confer upon the plaintiff the status of an 
administrator, the Court confining its grant 
of letters of administration to the estate 
of the deceased within its - jurisdiction. It 
further declared that the plaintiff was 
solely entitled to all the real and per- 
sonal estate of the deceased within that 
jurisdiction, A judgment of a Court of 
Probate which creates the status of an ad- 
ministrator is on the face of it a judgment 
in rem, and the question is whether the judg- 
ment of the Alexandria Court is of a charac- 
ter which bars the defendants from 
setting up the will in this suit with regard 
to properties other than those which were 
the subject of the proceedings in that 
Court. In other words, the question is whe- 
ther that judgment has created for the 
plaintiff the status of an administrator ‘abso- 
lutely,’ to use the word mentioned in s. 41. 
If so, was the Alexandria Court competent 
to create it? Ido not think that the word 
‘Court’ in s. 41 is restricted to a Court in 
British India, and [agree with the obser- 
vation of Chandavarkar, J. in Chanmalapa 
Chendasapa v. Abdul Vahab (9), at p. 1457 
though it was only obiter, that it is not so 
restricted. Ido not see any reason why 
the judgment of a foreign Court should 
be excluded from the operation of s. 41, 


(D2 Sm LO 13th Ed. p. 666, 

(8) (1907) 2 Ch 236; 76 L J Oh 627. 

(9) 35 B 139; 8 Ind. Oas. 645; 12 Bom, L R 977. z 
*Page of (1907) 2 Oh.—j Æd.] 

{Page of 35 B.—[Ed.] 


MENAHEM MESHA V, MOSES BUNIN 


(BOM.) 17710 


provided it is competent to pronounce 
a judgment such as is contemplated by 
the section. If the Court is competent 
to pronounce a judgment in rem, its effect 
would be to bind not only the persons 
who were parties to the suit, but all 
persons and all Courts, until it was set 
aside. It would be a judgment conclu- 
sive against the world as to the status or 
title which it established. It is not in 
dispute that the deceased Bunin was 
domiciled in and was a resident of Aden 
up to the time of his death. It is also 


not in dispute that the Alexan- 
dria Court was not the Court 
of domicile. As stated in Halsbury’s 


Laws of England, Edn. 2, Vol. 13, p. 420, 
para. 473, a judgment in rem can have 
no effect as such beyond the limits of 
the State within which the Court deliver- 
ing the judgment exercises jurisdiction, 
unless the thing affected in situate, or the 
person affected is domiciled, within those 
limits. The two cases relating to the 
exercise of the Court’s jurisdiction when 
a person is domiciled within its limits, 


which are cited in the foot-note, are 
matrimonial cases. But a decree for 
divorce which alters the status 


of parties to a marriage and which might 
as it often does, affect the legitimacy of 
after-born children, is certainly much 
more like a judgment in rem than a judg- 
ment in personam, and the principle under- 
lying such a judgment is the same as 
the judgment of a competent Court in the 
Probate Division. Thatis clear from s. 41 
itself. The person affected by the judg- 
ment of the Alexandria Court, namely 
Bunin, was not domiciled within the limits 
of its jurisdiction, and as to the thing 
affected, only a small portion of his estate . 
was actually lying within those limits. Tt 
is a well-kncwn rule tbat the movable 
property of a deceased, in whatevef country 
itis locally situate, is regarded as to suc- 
cession, whether testate or intestate, by the 
law of the country to which he belongs, 
that is by the law of thedomicile. The 
material point, however, is to determine 
the effect of a grant of letters of administra- 
tion in a country other than that of the 
domicile. The grant no doubt follows 
upon the judgment. The judgment of the 
Alexandria Court has purported to create 
a status of administrator in the plaintiff 
by declaring against the will, A question 
of status, however, is a question which has 
to be determined according to the law of 
the domicile. Can a foreign Cofirt decide a 
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question of status which is to be absolute 
as against the world ? 

It is argued that it is open to the foreign 
Court to ascertain as best as it can the law 
of the domicile by taking expert evidence 
on the subject when necessary, and it can 
then pronounce judgment upon the question 
of status. The argument seems to be 
based on certain dicta in cases where it 
is said that a judgment in rem in order to 

- havea binding effect upon all the world 
in respect of movable property, need 
. not be ajudgment of a Oourt of exclu- 
sive jurisdiction, and that such judgment 
need not necessarily be a judgment of the 
Court of dcmicle, provided the Court 
. which pronounced it follows the law of the 
domicile. But so far as I am able to gather 
from the cases which have been cited and 
discussed, such expert evidence ie taken in 
a foreign Court whenever itis necessary 
for that Court to ascertain the law of the 
domicile, forthe purpose of determining 
the succession to movables within its juris- 
diction, in order to enable that Court to 
make ifs grant, just as in this case the 
Alexandria Court made a grant limited 
to the movables belonging to the estate 
of the deceased within its jurisdiction. 
‘Such a grant operates merely for the 
purpose of getting in or collecting the 
property within the jurisdiction of the 
foreign Court. In Dicey's Conflict of Laws, 
Edition 5, p. 484,r. 118, is stated in this 


ay: : 
“A valid judgment in rem in respect of the 
title toa movable gives a valid title to the movable 
in England to the extent to which such title ie given 
“by or under the judgment in the country where 
- the judgment is pronounced.” 


In his commentary, Dicey observes that 
a valid foreign judgment or judicial 
Proceeding in rem which either directly 
or indirectly determines the title to a 
movable is conclusive against all the world; 
and le adds that “this applies to all pro- 
ceedings in rem against movable property 
withimthe jurisdiction of the Court pro- 
nouncing the judgment’. In my opinion, 
therefore, the judgment of the Alexandria 
Court has not the absolute effect of creat- 
ing the status contemplated by s. 41 but 
has effect only qua the property situate 
within the jurisdiction of that Oourt. A 
judgment in rem as to status ‘absolutely’ 
must be decided by the law of the domi- 
cile and inthe Court of domicile which is 
the best judge of that law. Otherwise 
there might be an anomalous position, if 
there were two judgments in vem, one of 
a Court ‘of competent jurisdiction having 
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decided in rem, and another of a foreign 
Court which may also proceed ¿n rem and 
pronounce a contrary decree with regard 
to the same res or subject-matter. There 
cannot be two judgments in em on the 
question of status having effect absolutely, 
that is, against, allthe world. The only 
judgment in rem as to status absolutely 
is the judgment pronounced not only 
according tothe law of the domicile, but 
by the Court of domicile. The judgment 
of any other Court as to such status would 
have no extra-territorial force or validity. 
The very foundation of the jurisdiction 
in all cases of proceedings in rem against 
movable property is the power to deal with 
it or to dispose of it, ifit is within the 
jurisdiction of the Court pronouncing the 
judgment in rem: see Dicey’s Conflict of 
Laws, Edition 5, pp. 418-419. Over such 
property the foreign Court would havea 
rightful jurisdiction “founded on the 
actual or constructive possession of the 
subject-matter (res). There is also a fur- 
ther limitation to the effect of a judgment 
in rem. It is not conclusive if it relates to 
a matter which need not have been contro- 
verted or which was not material or which 
only came collaterally into question or which 
was only incidentally cognizable. It was not 
necessary for the Alexandria Court to 
decide on, the validity of the will and the 
bequest contained init for the purpose 
of the grant of letters of administration 
to the plaintiff limited, to the estate of the 
deceased within its jurisdiction. No ques- 
tion can he said to be conclusively deter- 
mined if the Court has expressed an opin- 
ion upon it which was not necessary for its 
decision. Even if, therefore, the Alexandria 
Court had not pronounced against the 
validity ofthe will one way or the other, 
the grant would still have been limited as 
it was, and the decree would have been 
the same, and the plaintiff would have been 
declared entitled {othe real and personal 
estate of the deceased within its jurisdic- 
tion. Tne principle is that in order to be a 
judgment in rem binding on the world, there 
must be a finding on status which is not only 
the foundation of the judgment but is neces- 
sary for it. Under all these circumstances 
I am of opinion that the judgment of the 
Alexandria Court is not a judgment in rem 
declaring the status of the administrator 
absolutely- 

The next question is whether that judg- 
ment is valid inter partesunder the provi- 
sions of s. 13, Civil Procedure Code. Under 
that section also, the judgment must be of 
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a Court of competent jurisdiction. But the 
jurisdiction which alone is important in such 
mattersis the competence of the Court 
in an international sense, that is its 
territorial competence relating to the subject- 
matter and the defendant. As pointed out 
by Lindley, M. R. in Pemberton v. Hughes 
(10) at page 790*, if a judgment is pronounce 
ed by a foreign Court over persons within its 
jurisdiction and in a matter with which it 
is competent to deal, English Courts never 
investigate the propriety of the proceedings 
in the foreign Court, unless they offend 
against English views of substantial justice. 
Such a judgment cannot be impeached on 
its merits. Further, the previous judgment 
which is to operate as res judicata must be 
a judgment between the-same parties or 
parties claiming under them, litigating 
under the same title. Two of the defendants 
in the suit in the Alexandria Court are also 
defendants in this suit. In para. 13 of the 
statement of claim the plaintiff in that suit 
said that the alleged will did not contain 
the appointment of the defendanis as exe- 
cutors, and that the appointment of the 
defendants as “Apothropos” or executors in 
the will over an heir who is nota minor 
was null and void by the law of the domicile 
of the said deceased. That allegation is 
denied by the executors. In my opinion 
there is considerable force in the contention 
that the plaintiff cannot say that the will 
does not appoint executors or that their 
appointment is not valid, and at the same 
time say that such executors represent the 
legatees in a probate action. Ordinarily, the 
executcrs would represent the legatees in- 
cluding the residuary legatee regarding 
all matters which have necessarily to he 
decided in a suit to which the executors are 
parties, That is pointed out by the House 
of Lords in Concha v. Concha (6) at 
page 553¢ Tt cannot, however, be said here 
that the executors whose title was challenged 
represented the legatees, nor that under the 
circumstances the Jegatees claimed through 
those executors. There is also nothing to 
show that all the legatees were cognizint 
of the proceedings inthe Alexandria Court 
at the time and could have intervened if 
they cheseto doso: see Young v. Holloway 
(11). If they were not represented and were 
unaware of the proceedings, it would be 


(10) (1899) 10h. 781; 68 L J Ch 281; 80L T 369; 
47 W R 354; 1" TLR 211 
(11) (1895) LR P87; 64 L J P 55; 72 L T118; 43 
W R 429; 11 R598. 9 0 
* Page of (1899, 1 Ohi —{[8d] 
+ Page of (1886) 11 A. O—[Hd J 
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contrary to natural justice to hold that 
they could be injured by any determination 
which they had not the opportunity to 
controvert. In my opinion, the proceedings 
in the Alexandria Court do not constitute a 
bar to this sui as far as any one who was 
not a party to that suit is concerned. 

The next important question is whether 
the will of Bunin and the bequests and 
provisions contained in it are valid accord- 
lag tothe Jewish Law. The willis in the 
Hebrew language, and was written by the 
testator himself. It isin one of the archaic 
forms known to the ancient Jewish Law, 
namely by way of a gift inter vivos which 
is to operate after the death of the testator 
and is revocable by him during his life- 
time. It has been attested by two witnesses 
according to the requirements of the law. 
The will has been translated into English 
by an expert in Jewish Law, Dr. Eliash, 
and the translation has been accepted by 
all parties as substantially correct. He also 
gave evidence as an expert in Jewish Law 
in the Oourt below. The defendants had 
two experts examined on commission, but 
none was examined before the learned 
Judge. Various texts from the old Hebrew 
writers and commentators, not always easy 
to explain or to reconcile, have been also 
translated and put in, and have been relied 
on by both sides in support of their conten- 
tions. The learned Judge has discussed and 
considered these texts exhaustively, and 
taking them in connection with the evidence 
recorded, I agree with his conclusion that 
the will is invalid and not in accordance 
with the Jewish Law. It has not been 
seriously suggested that the opinion of the 
‘Sheriah’ at Aden, a body of persons who 
deal with matters of marriage, inheritance 
and divorce, and which pronounced in 
favour of the will, is binding upon this 
Court. It goes without saying that it could 
not be binding if it was pronounced in the 
absence of the plaintiff, that is, without 
hearing him. 

{t is not in dispute that Bunin had a 
hal{-share ina partnership business which 
he carried on with his deceased brother 
Judah and his three nephews, being the 
sons of another brother Mesha. He divided 
his half-share in the partnership assets, 
excluding the,dwelling houses, into twelve 
parts, and by his will devised two in favour 
of his son, the plaintiff, two in favour of his 
grandson, since deceased, two to his nephew 
Zion, son of Judah, and one to each of three 
granduephews. This makes a total of nine, 
leaving three out of the twelve ‘shares un- 
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dispcsed of. It is one of the requirements of 
the old Hebrew law, as appears from the 
texts that the object of a revocable gift 
inter vivos must ke athing which is defi- 
nitely known; that it must exist at the 
date of the gift, and must be in the 
possession of the donor. A gift of future 
property is not valid according to that law, 
nor can aman assign something which is 
notin his possession either by sale or by 
way of gift. A share in a partnership 
which isa going concern or rather a share 
out of a share, the twelve shares being 
carved out of Bunin’s half share, isin my 
opinion something which is not definite. 
It does not exist and is not in possession, 
and, therefore, could not pass by a gift 
inter viros. It can only be given, as Dr. 
Eliash stated, by that form of will called 
“a conditional bond" or a “charge-will,” 
and it is not disputed that that is not the 
form used by Bunin. A present share in a 
going partnership is something indefinite 
according to English Law, and it cannot 
be said to be definite merely because it is 
capable of being in some way rendered 
definite. No partner under the English, as 
well as under the Indian Law, can point to 
any specific item of either movable or 
immovable property belonging to the 
partnership as his own and appropriate it to 
his own share. In order to ascertain that 
share, the assets would have to be realized 
for payment of debts and liabilities. As 
pointed out by the learned commentators 
of Pollock & Mullas Law cf Contract, 
Edition 6, p. 704, the only conclusive 
measure of a partner’s share is what he is 
entitled to claim on the determination of 
the partnership or could at any given time 
claim, if the partnership had at that time 
to be wound up and its assets: realized and 
distributed. itis nobody's case that there 
was a’ dissolution at the time or that any 
dissolution was even contemplated at the 
time. In fact, the shares bequeathed 
were to remain in the partnership, either 
for thirteen or for fifteen years from the 
date of the wil], though the original 
partnership period had long expired, and 
the partnership at the time was only one at 
will. 

The appellants, however, rely on certain 
texts cf the Hebrew law on the subject. 
One of them js frem the Tur Hcshen 
Mishpat, Chap, 278, paras. 12 and 13. 
That was a Cede of the civil law which 
was prepared scmewbere about the lih 
century.° It provides that a first born sen 
can effectively sell his share as first born 
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before division because de has got a 
right therein before division. It was 
argued on behalf of the appellants by 
way of analogy that a partner ean also 
sell his undivided share or make a gift of 
the same before dissolution, a gift and a 
sale being put by the Hebrew texts on 
the some footing. In my opinion, h wever, 
the analogy does not help the appellants 
at all. The share of the first born becomes 
defined on the death of the father, even 
though its value may not be immediately 
ascertained, whereas the share of a partner 
does not become defined until on the 
termination of the partnership or on dis- 
solution. As I have said befcre, the 
partnership was siill continuing, though at 
will, and no dissolution was contemplated 
at the time. The other text which the 
appellants rely cn is from Tur Beth Joseph, 
Chap. 218 That is also a commentary on 
the Jewish Law. It provides that a partner 
is at liberty to sell his share as stated in 
chapter Hammokher et Habbait (62). That 
refers, however, only toa field held by two 
persons in partnership. A field is a specific 
thing with a specific area, and is not a 
thing which is indefinite as a share in a 
going concern. I do not, therefore, think 
ue these two texts help the apellants at 
all. 

On the other hand there are texts from 
the Hoshen Mishpat, Chaps. 176—179, which 
say that with regard to a thing which 
belongs to a partnership there is no exer- 
cise of possession by one of the partners 
against the other; if he wants to take his 
share, he must effect a partition, which is 
scmething corresponding to the dissolution 
of a partnership business. In other texts it 
is also pointed out that in the case of a 
share of a house or land owned in partner- 
ship, there is what is called “the indefinite- 
ness of the object." Tke only way to 
dispose of such a share isto do so “by way 
of undertaking,” that isto say, by way of 
a ‘charge-will,’ which we have not got here. 
That is pointed out clearly in an extract 
frcm the Tur Beth Jcseph, Chap, 250, 
s. 15, which says that ifaman has got a 
“gcing-concern” or merchandise or chattels 
which cannot be defined, and he wants to 
divide the same and to give more to one 
and less to another, there is “no way for 
him in which he can make them acquire by 
way of a gift of a healthy person from to day 
to operate after death, lest what he 
has to-day will not be his at the time of 
his death.” Therefore, he cannot achieve it 
in any way “but by way of obligation, 
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that is to say, that he will bind himself 
and his property from to-day and after 
death to each one of them for as much as 
he likes whether more or less.” That is a 
clear statement as to how a share in a 
going-concern, can be left by a testator to a 
legatee, and the shares left by Bunin out of 
his half-share have not been left in the 
manner indicated by the Hebrew texts. 
Both therefore on a construction of the 
gift according to the Hebrew texts aud 
according to the principles of English Law, 
the gift is not valid and not binding upon 
the plaintiff who is the only heir of the 
testator. . 

There are also various objections to the 
valid execution of the will. The two prin- 
cipal objections are: (4) the want of perform- 
ance of the proper ‘Kinyan’ that is the 
- omission of the formal act of acquiring the 
thing gifted by or on behalf of the donee, 
and (ii) the absence of delivery of the will 
to the donee or his agent. The Jewish Law 
requires strict proof of ‘Kinyan’ as part of 
the execution of a Jewish will. There are 
three forms of ‘Kinyan.’ Two of them are 
referred to in the will, namely ‘Kinyan 
Sudar and ‘Kinyan Agav.’ ‘Kinyan Agav’ 
is the form used for acquiring movables 
along or in coherence with immovable 
property, but it is essential that the immov- 
able property must pass first, and then 
the movables pass after it. The donee 
must acquire firstly the immovables, and 
through them the movables. The question 
is whether these methods of transfer have 
been observed in the proper order in the 
will. The order is not clear. The whole 
will has not been very happily or clearly 
worded, The learned Judge in the Court 
‘below is of opinion that as ‘Kinyan Sudar’ 
comes after ‘Kinyan Agav’, the gifts have 
not been made in the proper manner and 
with the necessary formalities, and I agree 
with bis conclusion. 

It was further pointed out that several 
categories of objects were comprised in the 
gifts, e. g. coins, promiseory notes, and 
even outstandings would be covered, if the 
words “all my property” have a wider 
meaning, and that the proper ‘Kinyan’ had 
not been performed in respect of these 
objects. Under the circumstances another 
doctrine of the Hebrew law would apply, 
namely that the ‘Kinyan’ being bad in 
part must be considered bad as a whole, 
though it may be pointed out that accord- 
ing to the texts, there is a conflict of opi- 
nion on the subject, Ib has been urged 
before us that any defect that there may 
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be is cured by reason of the acknowledg- - 
ment of the performance of ‘Kinyan’ in 
the note at the end of the will. But that, 
strictly speaking, is not an acknowledg- 
ment by the testator himself; it is a state- 
ment of the attesting witnesses, made very 
probably in the testator’s presence, so that 
it may be binding upon him. It was further 
urged that it wag not necessary to perform 
‘Kinyan’ by reason of the technical words 
used in the will, namely ‘‘Wenatati” and 
“Natati” meaning either ‘I gave’ or ‘I have 
given.” Itis said that these are words of 
admission on the part of Bunin that he had 
done something in the past, which may 
have been even just before the will was 
written out, and that he was only confirm- 
ing or admitting what he had already 
effectively done. There is a conflict as to 
what exactly the meaning of those words 
is. If they are capable of two meanings, 
namely, “I gave” which refer to the past, 
or “I have given” which refer to what he 
was giving by the will itself, the more 
natural and proper construction would be 
that the testator was making his gifts by 
the will, and not merely admitting what he 
had done inthe past. In fact, one of the 
respondents’ own witnesses, Tob, has stated 
that it was after the will had been com- 
pleted and attested that Bunin expressed 
his satisfaction that he had made the will. 
for the benefit of those whom he intended 
to benefit. That would ordinarily refer .to 
what was done by the will itself. The 
Jewish expert Dr. Eliash, whose evidence 
and interpretation of the texts the learned 
Judge has accepted, was of opinion that 
the proper “‘Kinyan” should have been per- 
formed in spite of the use of the words. 
The learned Judge agreed with that opi- 
nion, and I see no reason to differ from it 
myself. 

It is another essential requirement for 
the validity of a will under the old Hebrew 
law that it should have been delivered to 
the donee or his agent, that is to say, the 
will should have heen published in the life- 
time of the testator himself to the different 
donees or their agents. There is no text 
which says that delivery can be dispensed 
with when there isa gift inter vivos which 
is revocable. Some texts have been relied 
on by Counsel for the appellants, but they 
refer to an irrevocable gift. In an extract 
quoted from Tur Hoshen Mishpat it is 
said that a deed of gift found in the safe of 
the deceased is worthless in case it was 
either the gift of a sick person, the effect of 
which only began after his death, or the 
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gift of a healthy person who wrote therein 
“if I do not change my mind till after death,” 
meaning that he did not change his mind in 
his lifetime. Such a gift is invalid for want 
of delivery of the deed or writing. Another 
text from the Tur Horhen Mishpat also lays 
down that the donee acquires no right to a 
gift so long as the will has not been 
handed over to him in the donor's lifetime. 
There is some conflict of evidence as to whe- 
ther the will was in fact delivered by the 
testator to Judah, one of the executors, as 
stated by the witness Tob, or whether the 
testator put it in a sealed envelope in his 
safe and kept it there as stated by the witness 
Menahem Howard. They were both examin- 
‘ed in Oourt, and the learned Judge has 
accepted the evidence of Howard in pre- 
ference to that of Tob. Even if there was 
a delivery to Judah it would be delivery 
to an executor, and according to the old 
Hebrew law, delivery to the executor is not 
delivery to an agent of the donee, because 
until the death of the donor or the testator 
the executor or“A pothropos” is only the agent 
of the donor. Further,there cannot be a valid 
appointment of an ‘‘Apothropos” when the 
only heir of tne deceased, as in this case, 
is a major. The will was kept in safe 


custody by the deceased himself and was ` 


produced on his death from his safe, the 
keys of which were with one of his widows. 
This essential requirement for the validity 
of a will under the Hebrew law, therefore, 
has not been complied with. It was argued 
on behalf of the appellants that the defect, 
if any, was cured by recuurse to the 
maxim, namely “the precept to fulil the 
words of the festator.” But ona considera- 
tion of the texts { find that the precept 
is not enjoined on the son a legal duty; 
it is a matter of persuasion. A legal 
duty would be a binding obligation, but 
one texs distinctly says that the son must 
apply the precept ‘ieniently,’ which obviously 
he could not do, if in law he was bound 
to apply it strictly. Lastly, there is the 
doctrine that the heir is what is called 
“Muchzak,” that isthe man wno is entitled 
to legal possession, and the plaintiff as 
‘the only sin and heir was entitled to 
legal possession of tne estate of his father. 
The respondent's own witness,Sol-mon Aron, 
who was examined as an expert on com- 
mission at Aden, said as fullows: 

“Iagree that if a will is disputed and is doubt- 
ful, the heir is the ‘“Muchzak" and the legatees 
must prove their right to the legacy. If there is 


a difference of opinion between the authorities, the 
heir can say**Kimli.” 


I do not think it ie necessary.to go 
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into the doctrine of “Kimli” at length. It 
means that where there is a conflict of 
authorities, the person in legal possessicn 
of the property can plead “Kimli” by 
showing that two reliable authorities are 
in his favouf, even though other authorities 
are not In my opinion, the will was not 
delivered or published to the donees in 
the lifetime of the testator, and that 
defect is fatal to its validity. I may mention 
here that Counsel for the plaintiff, namely 
respondent—No. 1, said at the close of his 
address that he was not prepared to give up 
a single point taken by him in the Court 
below, even though he did not deal with 
all of them at length before us. All the 
points arising in connection with the will 
have been dealt with by the learned 
Judge. He has pronounced definitely and 
distinctly against the wlll, and I agree with 
his conclusions regarding the same, Under 
these circumstances, I agree that the appeal 
must be dismissed with costs. 
B. Appeal dismissed. 


LAHORE HIGH COURT 
Civil Revision Petition No. 423 of 1937 
October 2%, 1937 
TeK OHAND, J. 
SARAN DAYAL—DEFENDANT—PBTITIONER 
versus 

DAL OHAND—PLAINTIFR —RgsPONDENT 

Contribution—ZJoint false defence—Costs awarded 
to opposite party—Contribution im costs paid—Laibili- 
ty, extent of. ix 

Where different sets of defendants had jointly put 
forward a false defence ina previous case and had 
been ordered to pay the costs of the opposite party, 
any of them is entitled to maintain a suit for contri- 
bution against the others. Palmer v. Wick Steam 
Shipping Co. (3), Parsotam Das v. Lachmi Narain 
u) Narayanamurthi v, Chandrayya (5) and 
Bhimavarapu Veerareddi v. Adusumala Angayya (6), 
relied on. : 

ln the absence of any direction to the contrary in 
the decree, the costs should be apportioned among the 
parties equally. 

O. R. P. frum the decree of the Judge, 
Small Cause Ovurt, Delhi, dated February 
25, 1937. 7 

Mr. Shamair Chand, for the Petitioner. 

Mr. Bishen Narain, for ihe Respondent. 


Judgment.—This revision petition arises 
out of a suit brought by Dal Onaud against 
Saran Dyal for recovery of Ks. 289-29 ag 
contribution for costs, which had been 
allowed by the High Court in a certain 
litigation in which they both were defen. 
danis along with certain other persons. 
The trial Court has decreed the suit. The 
defendant Saran Dyal has come in re. 
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vision. The following pedigree-table will be 
helpful in understanding the facts of this 


Case. 
PRABHU DYAL 


| | 
Din Dyal Shambhu 
Dyal 
Jai Dyal= | 
Musammat Basanti | 
Saran Dyal Som Dyal 
Ram Dyal Rameshwar 


Dyal 

Musammat Basanti, widow of Jai Dyal, 
alienated certain property in favour of Dal 
Chand and Mangli. One Ram Roop, as 
representing the Hindu public of Delhi, 
brought a suit under O. I, r. 8, Civil Proce- 
dure Code, for a declaration to the effect thai 
the said prcperty had been made waqf by 
the ancestor of Jai Dyal and that Musam- 
mat Basanti had no right to alienate it to 
Mangli and Dal Chand. In this suit the 
following persons were impleaded as defen- 
dants: (1) Saran Dyal; (2) Gobind Dyal 
pons of Shambu Dyal]; (3) Mangli; (4) 

al Chand (vendees): (5) Ram Dyal; (6) 
Rameshwar Dyal [sons of Gobind Dyal]. 

Of these (1), (2), (5) and (6) were the 
heirs of Musammat Basanti, vendor, who had 
died in the meantime, and defendants 
Nos. (3) and (4) were the vendees in pos- 
session, The suit was dismissed by the trièl 


Court, the parties being left to bear their. 


own costs. On appeal by Ram Roop, the 
High Court reversed this decision and grant- 
ed the plaintiff the declaration prayed for 
with costs throughout. In execution the 
plaintiff realized his costs from Dal Chand, 
vendee, only. Dal Chand has now brought 
a suit against Saran Dyal for contribution, 
claiming one-fourth of the costs of the 
previous litigation which he had to pay to 
Ram Roop. The lower Court has decreed 
the suit. 

On revision, Mr. Shamair Chand for the 
petitioner has pointed out that both the 
vendors and the vendees kad put similar 
defences in the previous litigation denying 
the wagf nature of the property. He has 
also drawn attention to the finding of the 
High Court that the vendees had purchased 
the property with the knowledge that it 
was wagf. He urges therefore that the 
vendors and the vendees were both in 
the position of joint tort-feasors, and that on 
their failure in that litigation, one of them 
cannot sue the others for contribution in 
respect of the amount of costs paid to the 
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successful party. In support of this cone . 
tenticn the learned Counsel has cited Manja ` 
v. Kadugochan (1). This decision .and 
several otherearlier cases proceeded upon 
the principle laid down in Merryweather V. . 
Nixon (2). The authority of that case, 
however, is considerably shaken if not alto- . 
gether ennihilated by the later decision of |: 
the House of Lords in Palmer v Wick . 
Steam Shipping Co. (3), where it was held 
that in such cases the foundation of the 
plaintiff's claim rested on the joint decree 
which had been passed against the plaintiff 
and the defendant in the former litigation 
and which had created a civil debt. It. 
was pointed out that in view of the joint 
decree, the action could not be regarded as -: 
one to enforce aright to “contribution in 
the cage of a delict proper.” Following that 
decision, it has been held recently by the 
Courts in this country that.where different 
sets of defendants had jointly put forward . 
a false defence in a previous case and. 
had been ordered to pay the costs of the 
opposite party, any of them is entitled to. 
maintain a suit for contribution against 
the others: see Parsotam Das v. Lachmi - 
Narain (4), Narayanamurthi v. Chandrayya 
(5), and Veerareddi v Angayya (6). . 
The first contention raised by Mr. 
Shamair Chand in unsustainable. The next 
point raised is whether the petitioner Saran 
Dyal is liable to pay one-fourth of the 
total amount of costs which had .been 
realized from him in execution of the. 
joint decree. That decree did not specify 
in what proportion the costs were to be. 
paid by the various defendants. As stated: 
already, there were two sets of defendants 
in that case; (1) Mangli and Dal Chand, 
vendees; .and (2) Saran Dyal and Gobind 
and Ram Dyal and Rameshwar Dyal, sons. 
of Gobind Dyal (heirs of the vendor). In. 
the absence of any direction to the con- 
trary in the decree, the costs should be 


i apportioned | among these sets equally; the. 


vendees ‘being liable to pay one-half and 
the other defendants one-half. Among the 
vendors inter se Saran Dyal represented 
one branch of the heirs of Musammat 
Basanti, and Gobind Dyal and his minor 


(1) 7M 89, 
(2) (1799) 16 R If 610;8T R186; 1 Sm. LO (10th 
Ed.) 363 


(3) (1894) A O 318; 6 R 245; 71 LT 163. 
(4) 45A 99; 69 Ind. Cas, 688; A IR 1923 All, 67; 
20 A L J 890. $ 
E ©) A IR 1927 Mad. 790; 102 Ind. Cas. 835; 53 M L 
4. 


(6) A IR 1935 Mad. 347; 159 Ind. Cas, 507; (1935) M 
W. N 238; 41 L W 361; 8R M509, 
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sons Ram Dyal and Rameshwar Dyal the 
other branch. Saran Dyal was, therefore, 
liable to pay . one-fourth of the entire 
amount, and this is what the plaintiff Dal 
Ohand had claimed from him in this suit 
and for which the lower Court has passed 
a decree against him. The petition for 
revision fails and is dismissed with costs. 
D. Petition dismissed. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 194 of 1936 
July 26, 1938 
À Basean, J. 
Musammat GUDA KUERI AND ANOTHER— 
DEFENDANT3—ÅPPELLANTS 
versus 
ADNATH PANDE AND orazRs— 
h PLAINTIFFES— RESPONDENTS 

Hindu Law — Reversioner — Widow of last male- 
holder living —Decree to declare ‘reversionary status 
to last male-holder, if can be given—Decree negativing 
rights of opposite party, if can be granted—Court-fee 
—Deficiency—Appeal filed with insufficient court-fee 
—Court, if can order payment after dismissing appeal 
—Jus tertii~Defence—-Defendant to prove that per- 
ae whom jue tertii is claimed has existing 
rights. - 

A decree for a mere declaration that the plaintiffs 
are the reversioners of a male Hindu while the widow 
ofthat person is alive, should not be granted, and 
the Court can refuse, in its discretion to givea 
declaration that the defendants have no right of 
succession, because the plaintiffs. have no existing 
right, but a mere contingent right which may never 
ripen into an actual right. Samarendra Chandra 
Deb v. Birendra Kishore Deb (1), relied on. 

An appeal which was filed was insufficiently stamp- 
ed but the Court did _not diécover this till the time 
of the writing of the judgment. The Oourt dismissed 
the appeal and directed the appellant to pay the 
deficiency within a certain period and that on failure 
it should be realized from him in due course; 

Held, that it wasnot proper for the Court to pass 
such an order, 

i Before the defendants can be allowed to set up a 
jus tertii they must prove that the person whose right 
they set up in defence has a subsisting right. Gan- 
gayya v. Satyanarayana (2) and Krishnan Nair v. 
Kambi (3), relied on. 

_§8. 0. A, from the decision of the Addi- 
foe Sub-Judge, Ballia, dated January 6, 

6. l 
Mr. A. P. Pandey, for the Appellants. 


_ _ Mr. Siva Prasad Sinha, for the Respon- 
dents. 


Judgment.—Reference , may be made 
to my order dated September 14, 1937, 
by which I remitted one issue to the lower 
Appellate Court, because a definite finding 
was necessary and originally the lower 
Appellate Court had not recorded sucha 
definitee finding. There was yet another 
matter on whichthe lower Appellate Court 
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in the first instance had not said anything 
and I made it clear that it would be neces- 
sary for the Court to decide that matter as 
well, After remand, definite findings have 
been reached by the lower Appellate 
Oourt, and* on those findings the rival 
contentions of the parties are that the 
appeal ought ‘to be decided in their 
favour, 

Although the facts are stated in the 
judgments of the Oourts below and in my 
previous order also, yet it might be neces- 
sary to recapitulate them shortly and state 
the findings of fact which are now binding. 
A pedigree is given in the judgment of 
the lower Appellate Court after remand 
and that pedigree is admitted. The 
property in dispute belonged to Ram 
QOharittar who appears on the left hand 
side of the pedigree. The plaintiffs, 
according to the pedigree, are the uncles 
of Ram Oharittar and their case was that 
Ram Oharittar died in a state of jointness 


with them, that they were, therefore, 
entitled to the property even in the 
presence of Musammat Kaulpati, the 


widow of Ram OQharittar, but defendant 
No. lalleging herself to be the daughter 
of Ram Oharittar and defendant No. 2 
alleging himself to ba the daughter's son 
of Ram Oharittar interfered ` with the 
possession of the plaintiffs and that 
interference went tothis extent, that they 
obtained an order in theirfavour from 
the mutation department and therefore, 
the plaintiffs sought either n declaration 
that they were in possession or a decree 
for possession. The plaintifis impleaded 
Musammat Kaulpati as defendant No.3 
and alleged that she was not entitled to 
possession, because Ram Oharittar was 
joint with the plaintiffs, but when the 
plaintifs sought a decree for possession 
they did-not in any way ina the prayer 
for relief exempt Musammat Kaulpati 
from the operation of the decree sought. 
There was cf course a prayer in the alter- 
native thatin the event Ram Charittar be 
held to have died in a state of separation 
from the plaintiffs, the plaintiffs snould be 
given a declaration that defendants Nos. 1 
and 2are not the daughter and daugater’s 
son of Ram Oharittar. 

Defendants Nos, land 2 pleaded that 
they were the daughter and daugater's son 
of Ram Charittar, that the plaintilfs were 
not joint with Ram Charittar, that they were 
in possession of the property left by Ram 
Cnarittar and that the real Musammat 
Kaulpati was traceless and a pretender had 
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been set up by the plaintiffs. The trial 
Court came to a definite finding that 
defendants Nos. 1 and2 were not the 
daughter and daughter's son of Ram 
Charittar, that the plaintiffs were joint with 
Ram Charittar and that thé plaintiffs 
were entitled to a decree for possession. 
The decree that was framed by the trial 
Court was a decree against all the 
defendants giving the plaintiffs possession, 
All the defendants were made liable to pay 
the costs of the plaiatifis, There can be 
no manner of doubt that the decree as given 
by the trial Court was against all the de- 
fendants including defendant No. 3 Musam- 
mat Kaulpati. There was an appeal by 
defendants Nos. 1 and 2 against the decree 
of the trial Court. The ‘plaintiffs alone 


were impleaded as respondents to the 
appeal. Musammat Kaulpati was not a 
party to the appeal at all. The lower 


Appellate Court also agreed with the trial 
Court that the defendants were not the 
daughter and daughter's son of Ram 
Charittar. It recorded, if at all, avery 
unsatisfactory finding on the question of 
the jointness of the plaintiffs with Ram Cha- 
Tittar, ardin the result it dismissed the 
defendants’ appeal. 

When the matter came before me on the 
first occasion, I accepted the finding of the 
lower Appellate Court that the defendants 
were not the daughter and daughter's son 
of Ram Oharittar. I recorded my disap- 
proval of the perfunctory finding of the 
lower Appellate Court on the question of 
jointness and I, therefore, remitted an issue 
on that point. There was no clear decision 
by ‘either of the Oourts below asto whether 
the lady, who appeared in the mutation 
department as Musammat Kaulpati, was 
the widow of Ram Oharittar or not, and 
I indicated the advisability of a finding 
on that point as well. Tne lower Appellate 
Court after remand has found definitely 
that the plaintiffs were not joint with Ram 
Charittar and thatthe identity of Musam- 
mat Kaulpati had been proved by the evi- 
dence on the record. 

In this state of findings learned Counsel 
for the defendants has argued that the 
plaintiffs suit ought tobe dismissed inas- 
much as in the presence of Musammat 
Kaulpati the plaintiffs are not entitled to 8 
decree for possession orto a decree for 
a mere declaration that they are the 
reversioners of Ram Charittar and would 
be entitled to possession after the death 
of Musammat Kaulpati or even to a 
negative declaration that defendants Nos. 
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land 2 are not the daughter and daughter's 
son of Ram Charittar. I have no doubt, 
and it is not necessary to cite any 
authorities that a decree fora mere dec- 
laration that the plaintiffs are the rever- 
sioners of a male Hindu while the widow 
of that person is alive should not be 
granted, and I may also refuse as was done 
in Samarendra Chandra Deb v. Birendra 
Kishore Deb (1)ia my discretion to give 
a declaration ihat the defendants have 
no right of succession, because the plaintiffs. 
have no existing right, but amere con- 
tingent right wniıch may never ripen into 
an actual right, but whatis contended by 
learned Counsel for the plaintiffs is that he 
is not seeking fora mere declaration but 
for a decree for pcssession. The reply of 
the defendants is that they are entitled to 
set up a justerti, namely the jus of 
Musammat Kaulpati who, on the finding 
to possession 
It is said that Ram 
Onarittar died as a separated Hindu and 
after his death Musammat Kaulpati is . 
entitled to possession of the property and 
the defendants can say that they are entitl- 


of the property. 


ed to resist the claim of the plaintiffs 
against everybody except Musammat 
Kaulpati. Ihave no doubt that this ccn» 


tention has been suggested to learned 
Counsel for the defendants, because .of a 
loose passage in my judgment at the time 
of remand. I said therein : 

“Tf Ram Oharittar was separate from the plain- 
tiffs, then, after the death of Ram  Charittar, 
Musammat Kaulpati would come into the possesgion 
of the property asa Hindu widow and the defen- 
dants might well set up a jus tertii.” 

Inthe circumstances of the present case, 
I am. satistied that tae defendants are not 
entitled toset up tne jus of Musammat 
Kaulpati. The defendants had no right 
in themselves, and ia order to ses up the 
right of Musammat Kaulpati they» must 
prove that Musammat Kaulpati has an 
existing right and that her right has not 
been determined by any Oourt of law 
finally. In the trial Oourt Musammat 
Kaulpati entered into the witness-box 
and stated that the plaintiffs and Ram 
Charittar were jointand that when Ram 
Charittar died, the plaintiffs entered into 
possession of Ram Unarittar's property. As 
Ramesam, J. observed in Gungayya v. 
Satyanarayana (2) at p. 1022* : 

“The principal that the possession is good against 


4) 35 O 777;80 LJ 1,12 0W N 777. 
ry A IR 1925 Mad. 1021; 91 Ind. Oas. 503; 22 L W 
0. . : 
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all but thetrue owner cannot avail the defendants 
when the true owner is impleaded asa party and 
admits the plaintifi'stitle to the property,” 

“This is not all. There was a decision of a 
competent Court giving the plaintiffs a 
decree for possession against Musammat 
Kaulpati and thus negativing any title 
in Musammat Kaulpati. Musammat Kaul- 
pati did not fle any appeal against the 
decree of the trial Court and Musammat 
Kaulpati was not impleaded even as a 
respondent by the defendants before the 
lower Appellate Court. There has thus 
been an adjudication by a competent 
Court between the plaintiffs and Musammat 
Kaulpati, and before the defendants can be 
allowed to set upa jus tertii they must 
prove that the person whose right they set 
up in defence has a subsisting right. This 
was the view taken in Krishnan Nairv. 
Kambi (3). 

The position, therefore, is that on the ade 
mitted pedigree, the plaintifis are the 
uncles of Ram Charittar, defendants Nos. 1 
and 2 are rank trespassers, and the 
plaintiffs have obtained a decree for posses- 
sion against Musammat Kaulpati who in 
the finding of the lower Appellate Court 
after remand~a finding given in the 
absence of Musammat Kaulpati—might 
otherwise have been entitled to possess 
sion, and the plaintiffs are entitled to 
succeed against defendants Nos. 1 and 2 
and the latter are not entitled to set up 
the right of anybody else, because nobody 
else has under the present circumstances 
any: better right than tne plaintiffs. In 
this.view of the matter this appeal is 
liable to be dismissed, and I dismiss it 
with costs. f 

There is just one other matter which 
requires an order, As I said before, the 
&ppeal in the lower Appellate Court was 
bythe defendants. Tne appeal was filed 
on a Memorandum of appeal said to be 
insufficiently stamped. ‘Tais was not dis- 
covered by the lower Appellate Oourt: 
till the learned Judge proceeded to write 
his judgment, and after having dismissed 
the appeal of the defendants, he directed 
them to pay Rs. 101-4-0 as deiciency in 
court fee within a fortnight from the 
date of his judgment and if they failed 
to do so, it was to be realized from them 
in due course. I have looked at the repurt 
of the munsarim in the lower Appellate 
Court and I find that, although he was of 
the opinion that ad valorem court-fee 
ought to be paid, the learned Judge 


(3) A I R,1337 Mad. 544; 172 Ind. Oas. 268; (1937) M 
W N 299; 10 RM 443, 
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decided that the court-fee paid was suffi- 
cient, and it was thus that the appeal 
was heard and disposed of by the 
lower Appellate Gourt. Learned Oounsel 
for the parties have not been able to 


show any oher order of the lower Appel- 
late Court vacating its former order, dated 
November 22, -1933, admitting the appaal 
as properly stamped. In any event, it was 
not proper forthe lower Appellate Court 
to pass the order which it did, directing the 
defendants who had lost their appeal “to 
pay any deficiency and to direct that the 
same should be realized from them in due 
course at the time of writing its final judg- 
ment. In this cage I am of the opinion that 
the court-fee paid by the defendants in the 
lower Appellate Court was sufficient and 
the order of the lower Appellate Gourt 
directing the defendants to pay any court- 
fee is set aside. Leave to file an appeal 
by way of Letters Patent is allowed. i 
8. Appeal dismissed. 
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RANGOON HIGH COURT 
First Oivil Appeal No, 168 of 1936 
December 23, 1937 
Mya Bu AND SARPE, JJ. 

M. E. MITCHLA AND ANOTIER—DSFSNDANTS 

—APPELLANTS 

versus i i 

A, M. MITCHLA AND OTAERS—-P LAINTIFFS 

— RESPONDENTS ; 

Oivil Procedure Code (Act V of 1908), s, 92—Suit 
for appointment of new trustees on ground that 
there do not exist any lawful trustees, if falls under 
8. 92—Mutwallis of wakf property, whether trustees 
within meaning of s. 92—Word ‘interest’, meaning of 
—If includes remote interest. 

Section 92, Oivil Procedure Oode, shows that the 
plea, that in the absence of an allegation of breach 
of trust inthe plaint the suit is not mauntainable, 
ixuntenable, A suit under that section lies not only in 
the case of any alleged breach of trust but also 
where the direction of the Oourt is deemed neces- 
sary for the administration of a trust, if it ba a 
trust for public purposes of a charitable or religious 
nature. A suit for the appointinent of new 
trustees on the ground that there do not now 
exist any lawful trustees falls within the pur- 
view: of the words “where the direction of the 
Oourt is deemed necessary for the administration of 
any suchtrust" in s. Y2, Uivil Procedure Uode, 
Neti Rama Jogiah v. Venkatacharula (l), relied 
on. [p. 823, col. 2.] 

The persons who are mutwallis of a wakf prop- 
erty are not trustees in the technical sense withia 
the meaning of s. 92, Uivil Procedure Code, but are 
merely superintendents or managers. Vidya Varuthi 
Thirtha Swamigal v. Balusamt Ayyar (2), relied 


on. 

The word “ interest” in s. 92, Oivil Procedure 
Code, means & present and substantial, and-not a 
remote and fictitious or purely illusory interest, 
[p. 854, col, 1.} : : 
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Where the only interest which the plaintiffs have 
in the trust property which is the subject-matter 
of wakf, is that they are the members of the 
Sunni Borah community of the town in which only 
8 small part of the property of the testator who 
was a Sunni Muhanimadan, is situate and the 
property is specifically excluded from ths trust by 
the testator, the interest of the plaintiff, if any 
at all, ie merely sentimental and, therefore, too 
remote and not a substantial oñe within the mean- 
ing of s. 92, Civil Procedure Code. T. R. Rama- 
chandra Aiyar v. Parameswaran (5), followed, 
tou D Po Min v. U Ogh (8), explained. 
ibid.) 

F. O. A. from the judgment of the High 
Court in U. R. Suit No. 310 of 1933. 

Messrs. Clark and N. N. Burjorjee, for 
the: Appellants. 
` Mr. N. M. Cowasjee, for the Respondents, 

Mya Bu, J.—The suit out of which this 
‘appeai has arisen was filed in the Original 
Side by the four plaintiffs (who are respond- 
ents Nos. 4a, 4b, 4c and 4d) in June 1933 
under s. 92, Civil Procedure Code, (1) f.r the 
framing of a scheme for the management 
of the wakf created under the directions in 
the will of one Ebrahim Hussein Mitchla, 
deceased; (2) for the removal of defendants 
Nos.2 a and 2-b who are the appellants in this 
appeal) irom the office of mutwallis, and 
(3) for accounts. ‘The circumstances which 
led 10 the filing of the suit were as follows: 

- Ebrahim Hussein Mitchla, a Sunni Muham- 
maaan, died at Rander in the Surat Dise 
trict, India, on January 18, 1893, leaving 
considerable properties at Rander, Rangoon, 
Moulmein and Mauritius, and also leaving 
a will dated February 13, 1890, which was 
duly registered in the office of the Bub- 
Registrar of Surat on the 15th .of that 
month. By that. will, Ibrahim Hussein 
Mitchla appointed - (1) Mouamed Salay 
Mitchla, a’ nephew residing ut Moulmein, 
and (2) Esoof Ebrahim Mitcnla, a son resid- 
ing at Rangoon, “trustees (or executors) for 
the management” of all his properties after 
his demise. In the fifth clause of tne will 
it was declared: 

“And I have set apart as a wakf, that is to say, 
towards charitable purposes, one-eighth, that is to 
say, two annas to a upee, out of the annual in- 
come of the above-mentioned residue of my estate 
properties except (or not including) that of the 
estate properties situated at Rander in the manner 
(4. e.) first of all a certain landed property shali be 
set apart which may derive an income equivalent 
to the amount of the wakf mentioned above, and 
after which the residue of the whole of the estate 
properties shall be divided amongst my above- 
mentioned heirs, according to the Muhammadan Law 
of inheritance by my said trustees (or executors). 
A sum of Rupees twenty-five only shall be always 
sent to Mecca Sheriff and also a sum of Rupees 
twenty-five only to Medina Sheriff annually by 

_ my said heirs out of the income of the landed pro- 
perty, se} apart for the wakf; and the balance if 
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there be any, shall be utilized towards schools and 
in sinking wells, etc, etc. I have given the manage- 
ment of the said wakf business to my said trustees 
{or executors), and they shali manage the same every 
year and God forbid, if any one of them dies, the 
wemaining) trustee (or executor) shall have the 
power of appointing another in his stead.” 


In compliance with the directions given 
in that clause, Mohamad Salay Micchla 
and Esoof Ebrahim Mitchla created a wakf 
of a house situated in China S:reet, Rangoon 
(the on:y immovable property of the testa- 
torin Rangoon), by a registered deed of 
declaration dated November 27, 1893. 
The two executors themselves administered 
the wakf as trustees till 1903 when Hsoof 
Mohamed Mitchla died. Thenceforward 
the surviving trustee Mohamed Salay 
Mitchla alone managed the trust till his 
deata in 1915, when his three sons, Adjim 
Mohamed Salay Mitchla (defendant No, 1-a), 
Ebrahim Mohamed Selay Mitchla and Gulam 
Mohamed Balay Mitchla (original defend» 
ants Nos. l-b and lec, who died during the 
pendency of the suitin the Original Side) 
took upon themselves the management of 
the trust. 

It is common ground that neither during 
the management of the wakf by the origi- 
nal trustees, nor during the management 
thereof by the sons of Mohamed Salay 
Mitchla, any part of the income derived 
from tre wakf property was utilized “tor 
wards schools and in sinking of wells,” 
although such income was considerably 
in excess of the sums of money: annually 
despatched to Mecca and Medina. ‘There 
fore in 1926, Mohamed Esocf ‘Mitchla 
(defendant: No. 2-a) and Mohamed Masaji 
Mitchla (defendant No: 3), who are the 
descendants of Ebrahim Hussein Mitchla, 
filed a suit inthe District Ovurt of Surat, 
against Adjim Mohamed Salay Mitchla, 
Ibrahim Mohamed Salay Mitchla, Guiam 
Mohamed Salay Miichla, and two others, 
for the removal of the three absve named 
defendants from the management of the 
wakf property, for accounts and for the 
framing of a scheme under s. 92, Civil 
Procedure (ode, Subsequently the parties 
to that suit composed their differences 
and submitted a joint scheme for the 
approval of the Court. Being dissatisfied 
witn the way in which the porties to that 
suit brought about the compromise among 
themselves, Ahmed Gulam Mohamed Sadiq 
and Hashim Mohamed Maitchla (plaintiffs 
Nos. 1 and 2), together with three others, 
applied to the Court to have themselves 
brought on the record as co plaintiffs. 
The Court, however, decided te add Ahmad 
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Gulam Mohamed Sadiq only as a co 
plaintiff. Mohamed Esoof Mitchla (defen- 
dant No. 2) applied to’ the High Court of 
Bombay for revision of the order of the 
District Court adding Ahmed Gulam Moham- 
ed Sadiq as a co-plaintiff. Before the 
disposal of that applicaticn. and while an 
application by Ahmed Gnlam Mohamed 
Sadia for appointment of a Receiver of 
the wakf property was pending in the 
` District Court of Surat, Mohamed Esoof 
Mitchla came to Rangoon and applied to this 
Court fcr an order appointing him a mutwalli, 
making all the parties in the Surat case, 
except Ahmed Gulam Mohamed Sadiq, 
respondents. The three sons of Mohamed 
Salay Mitchla supported the application 
while none of the other respondents put 
in any objection. The result of the applica- 
tion was that Mchamed Esoof Mitchla 
was appointed mutwallt of the wakf with 
power to appoint a co-mutwalli. Thereupon 
Mohamed -Esoof Mitchla appointed his 
daughter, Fatima Bibi (defendant No. 2-b, 
appellant No. 2) as a co-mutwalli; and then 
in compliance with the condition imposed 
by the sons of Mohamed Salay Mitchla 
in giving their support to Makomed Esoof 
Mitchla’s application in this Court the latter 
together with the co-plaintifis in the Surat 
case, except Ahmed Gulam Mubammad 
Sadiq, moved tue District Court of Surat to 
strike cff the suit pending therein, on the 
ground that they had discovered that the 
Court had no jurisdiction to entertain the 
suit, the wakf property was not situated 
within its jurisdiction. In spite of the 
opposition by Ahmed Gulam Mohamed 
Sadiq, the Court ordered that the suit be 
struck off. Thereupon Abmed Gulam 
Mohamed Sadiq came to Rangoon and 
applied to this Court for the se:ting aside 
of the order appointing appellant No. 1 a 
mutwallip and for the removal of the appel- 
lants from their office of mutwallis, on the 
ground that the order had been obtained by 
suppression of material facts. Thatapplica- 
tion failed, as the learned Judge who dispos- 
ed of it considered that the proper step to 
take to redress the wrong complained of 
was to file a suit under s. 92, Ouivil Pro- 
cedure Oode, Consequent: y, the foar plaintiffs 
who are respondents Nos, 4-a, ,4-b, 4-c, and 
4-d tiled the suit from whica this appeal 
has arisen. 

Of tuese four plaintiffs, the first two 
are the residents of Rander while the 
remaining two are the residents of Rangoon. 
Hashim Mohamed Mitchla (plaintiff No. 2) 
is the only plaintiff who is > member of 
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the Mitchla family. In the plaint there is 
no allegation of any breach of trust against 
the appellants. Such allegation would 
not be possible because the m magement 
of the wakf had fallen into their hands 
only recently: The defendants filed their 
written statements in which they averred, 
inter alia, (1) that the suit did not lie 
in the absence of an allegation of breach 
of trust, and (2) that inasmuch as plaintiff 
No. 2 reing the descendant of the founder 
of the wakf through the female line and 
the other three plaintiffs being those who 
have no “beneficial interest’ in the trust, 
they are not competent to file the suit. In 
spite of these pleas raised in the written 
statements, no specific issue was framed 
in the trial Court concerning them. In 
the evidence that was led, however, state- 
ments relevant to these pleas were admitted. 
Tho learned Judge on the Original Side 
answered the issues which has been speci- 
fically framed in favour of the plaintiffs, 
and ordered the removal of the appellants 
from their office of co-mutwallis and the 
framing of a scheme for the management 
of the wakf in question. 

Numerous grounds have been raised in 
the memorandum of appeal, but those that 
have been pressed concern the question asto 
tne maintainability of the suit as framed in 
tue light of the pleas stated above and appear- 
ing in the written statements. As the ques- 
tion turns upon facts appearing in the record 
and beyond dispute, it is no doubt open to 
us sitting in appeal to consider and deter- 
mine that question in spite of the fact that 
issues were not specitically framed with 
reference to the pleas concerning it. 
Indeed the learned Advocate for the respon- 
dents Nos. 4 a, 4-b, t-c and 4-d who are the 
only respondents contesting the appeal, 
makes no protest whatever against the hear- 
ing of the arguments in support of the con- 
tention that the suit as framed was not 
maintainable, but he endeavoured to refute 
them. A reference to the terms of s. 92, 
Civil Procedure Oode, is sufficient to show 
that the plea, that in the absence of an allega- 
tion of breach of trust in the plaint the suit is 
no maintainable, is untenable. A suit under 
that section lies not only In the case of any 
alleged bieach of trust but also where the 
direction ot the Oourt ıs deemed necessary 
for the admunistration of a trust, ifitbea 
trust for pubic purposes of a charitable or 
religious nature. Tue suit is one for the 
app intment of new trustees on tue 
ground that there do not now exist any 
lawful trustees, and is, therefore, a suit 
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which as pointed outin Neti Rama Jogiah 
v. Venkatacharulu (1), falls within the pur- 
view of the words “where the direction of 
the Oourt is deemed necessary for the 
administration of any such trust” in s. 92, 
Civil Procedure Code. The appellants who 
are mere mutwallis are not trustees ino 
the technical sense but are merely super- 
intendents or managers: see Vidya Varuthi 
Thiitha Swamigal v. Balusami Ayyar (2). 
The other objection to the maintainability 
of the suit, namely that there are not two 
plaintiffs having ‘beneficial interest” iu the 
trust, however, is as pointed out in the judg- 
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‘ment of my learned brother, fatal to the 
Buit. 


The facts and law relevant to this 
point have been, if I may respectfully say 


‘so, 80 clearly set out in that judgment that I 


do not propose to cover the same grounds 
again. But I desire to adda word of ex- 
planation with reference to Johnson D Po 
Min v. U Ogh (3°. In that case the findings 
of fact arrived at by the District Court 
and accepted by this Court were that the 
property of the trust was a grant issued 
by Government to a member of the 
Karen Baptist Ohristian community upon 
trust for a Christian chapel to be erected 
thereon, and the chapel referred to as a 
Karen Baptist Christian chapel was erected 
with money collected by one Po Paik San 
from various sources, on behalf of a mission 
headed by that gentleman known as Po 
Paik San Karan Baptist Self-Supporting 
Mission. These facts show that the land 
came from the public and funds with which 
the chapel was erected were moneys collected 
from the public by a religious society, and 
are, in my opinion, sufficient to distin- 
guish Johnson D Po Min v. U Ogh (3), from 
the cases cited by my learned brother to 


‘show that the word “interest” in s. 92, Civil 


Procedure Code, means “a present and 
substantial and not & remote and fictitious 
or purely illusory interest.” 

Therefore, the observation of the late 
Chief Justice referred to by my learned 
is in no way contrary to or 
inconsistent with the interpretation put 
upon the word “interest” in s. 92, Civil 
Procedure Code, by the authorities referred 
to by my learned brother, with whose deduc- 
tions drawn from those authorities I entirely 


(1) 26 M 450. 

(2) 44 M 831; 65 Ind. Oas. 161: AI R 1922P O 
123; 48 I A 302; (1921) MWN 449; 4IMLJ 346; 3 
U PLR (P ©) 62; 15 LW 78; 30M L T66;3 P 
L T 245; 26 O W N 537; 24 Bom. L R629; 20A L 
497 (P 0). 

(8) 10R_ 342; 140 Ind. Cas. 317; A I R 1932 Rang. 
132; Ind. Rul. (1932) Rang. 231. 
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agree. I do- not think that merely because 
certain members of the Mitchla family 
nominated plaintiff No. 1 as their represen- - 
tative in the case at Surat, he can be held to 
have “an interest in the trust.” I agree 
that the appeal must be allowed and the 
decree of the trial Court set aside and 
the suit dismissed, and I also agree in 
the order of my learned brother as to 
costs. 

Sharpe, J.—The present suit is brought 
under s. 92, Civil Procedure Code, to 
secure the appointment of new trustees 
and the settlement of a scheme in con- 
nection with a certain trust created for 
public purposes of a charitable nature. 
Such a suit may only be instituted by 
“the Advocate-General, or two or more 
persons having an interest in the trust 
and having obtained the consent in writ- 
ing of the Advocate-General.” This suit 
was instituted by four persons who obtained 
the consent in writing of.the Advocate- 
General, but a preliminary point arises 
in thie appeal as to whether any two or 
more of those four persons had an interest 
in the trust. lt appears from the will by 
which this trust was created (Hx. A) that 
the testator wes one “Ebrahim Hoosain 
Mitchla of Bawahir caste, an inhabitant of 
Kusbaa Rander", who, at the time of execut- 
ing such will, was possessed of movable and 
immovable properties said to be then worth 
upwards of Rs. 90,000. They comprised 
three houses at Kusbaa Rander, together 
valued at Rs. 7,500, one house in Rangoon 
valued at Rs. 10,000, a one-third share 
in a house at Mauritius, such share being 
valued at Rs. 20.000, one house at Moulmein 
valued at Ra. 900, shares valued at Rs. 51,825 
in various companies carrying on business 
in Burma, and another small share- 
holding valued at Rs. 500. The testator 
“set apart as a wakf, that is" to say, 
towards charitable purposes, one-eighth, 
that is to say two annas to arupee, out of 
the annual income” of the residue of his 
estate properties after paying his funeral 
expenses “except (or not including) that of 
the estate properties situated at Kander.” 
Those last words are of some little impor- 
tance in connection with the preliminary 
point, He directed that first of all a certain 
landed property should be set apart to 
produce the necessary income, after which 
the residue of the whole of his estate was 
to be divided amongst his heirs according 
to the Muhammadan Law of inheritance; 
Rs. 25 were to be sent annudlly to Mecca 
and alike sum to Medina, and the balance 
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was to be “utilized towards schools and 
in sinking wells, ete.,ete.” The landed pro- 
perty subsequently selected by the trustees 
to be set apart to produce the necessary 
income was toe house in Rangoon. 

Such was the nature of the trust created. 
I will now examine the position of the 
plaintiffs with a view to seeing whether, 
they “have an interest” in the above- 
‘described trust. Originally, by paras. 23 
and 24 of their respective written state- 
ments, both the appellants denied that 
plaintiff No. 2, Hashim Mohamed Mitchla, 
had “any interest in the wakf property. 
Plaintiff No. 2 being the sonofa danghter is 
no heir of the founder when the founder hid 
left three sons and one daughter, all of 
whom have male and female heirs.” But 
Mr. Clark, on behalf of the appellants, 
conceded before us that, in view of the 
Privy Gouncil decision ia Vaidyanatha 
Ayyar v. Swaminatha Ayyar (4) (see 
especially the last three lines on page 891) 
plaintiff No. 2 in the present suit, being a 
descendant of the settlor, although only in 
female lines, had an interest in the proper 
administration of the trust sufficient to 
enable him to maintain the suit. The ques- 
tion therefore remains. Has any one of the 
other three plaintiffs a sufficient interest in 
the trust ? 

‘The position of each of the other three 
Plaintiffs is identical, and the ground upon 
which they each allege that they have an 
interest is that they are all “members of 
the Sunni Borah community of Rander 
and Rangoon”: see para. 23 of the plaint. 
In paras. 23 and 24 of their respective 
written statements the two appellants admit 
that plaintiffs Nos. 1,3 and 4 are no doubt 
members of the “Sunni Borah commu- 
nity of Rander” (the admission is limited 
to their being of Rander as distinct from 
Rander and Rangoon) “but the provisions 
of Will confer no specitic interest to the 
said community.” Accordingly, upon the 
pleadings these three plaintiffs cannot put 
it higher than that they are members of the 
Sunni Borah community of Rander. Turn- 
ing now from the pleadings to the evidence, 
the only evidence on this point which I can 
find is (a) that passage in the cross-exami- 
` nation of the plaintiff Sadek where he 
says at the bottom of page kb and the top 


(4) 47 M881; 82Ind. Oas, 804; A IR 1924 PO 

221; 51 IA 282; 47M L J 381: 35 MLT 189; 

(1921) M WN 749; 100 & AL R i076; 26 Bom. D 

R 112 i NA 803; 22 AL J 983; 40 0 L Ji; 
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of page 107: 


“From the time when there was a case in the Dia- 
trict Court ot Surat, [came to have an interess in 
this wakf I began taking an interest after the - 
day I was made a party in those proceedings. I am 
taking an interest in this wakf because I am 8 
member of the community to which the deceased 
belonged. I am taking an iaterest also because of 
public interest" 
and (b) the conéluding sentences in the evi- 
dence of the plaintiffs’ witness Desai, at 
the very bottom of page 127: 

“I know the other plaintiffe in the suit. I cannot 
say why they are not giving evi ience. Olia and 
Bham got their names in as plaintiffs themselves. 
They willingly came on the record for the interest 
of their community and for the sake of charity.” 

So that there is no evidence in support 
of these plaintiffs’ allegations that they are 
members of the Sanni Borah community 
of Rangoon as wellas Rander. Hence the 
most that can be said for them is, as was 
admitted in their written statements by the 
defendants who arethe present appellants, 
that these three p'aintiffs are all members 
of the Sunni Borah community of Rander. 
The short point is, therefore, whetner more 
membership of that community confers this 
necessary interest. Our attention has not 
been called to any Ringoon decision on the 
point. Johnson D Po Min v. U Ogh (3) 
was cited to uson another point and I see 
in that case that at page 346* the former 
Chief Justice said in passing: 

“He ‘that is, the District Judge) also held, and 
in my opinion correctly held, thet all Karem OŁris- 
tians who are Baptists are beneficiaries under the 
trust, and therefore that the plaintifs are entitled 
as being persons interested in the trust, to file a 
suit under s. 92, Civil Procedure Code,” 

My learned brother in the judgment 
which he has just delivered has. already 
distinguished Johnson D Po Min v. U Ogh 
(3) fromthe present one, and I myself 
desire to point out that apparently no 
point was raised in that case, at any rate 
on appeal, as to the sufficiency of the 
plaintiffs’ interest. The learned Ohief Justice 
dealt exhaustively with the substantial points 
raised before him anddid not and indeed 
had no need to direct his mind to the 
question of the extent of the plaintiffs’ 
interest in the trust. My learned brother 
Mya Bu was a party .to that decision, and 
he tells me that it is the fact that in that 
case no question arose on the appeal as to 
the adequacy of the plaintiffs’ interest in the 
trust. 1 therefore disregard any passing 
dic.um the former Chief Justice in John- 
son D Po Min v. U Ogh 3) whica case nush 
not be treied us being any autdority ou 
the point which we now nave to consider 
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and I do not know of any Rangoon case 
which helps us to decide the present point. 
There is, however, a Madras case in T. R. 
Ramachandra Aiyar v. Purameswaran (5) 
which is in point, and upon the majority 
judgments in that case I propose to base 
my decision in the present appeal. To my 
mind the general proposition for which the 
plaintiffs there contended was stated in such 
wide terms that the plaintiffs were bound 
to fail. It was suggested : 

. “That every Hindu temple must be presumed... 
to be dedicated for the use of all Hindus of whom 
there were 270} millions in British India at the last 
census, to say nothing of the additional millions in 
Native States, and that each of these individuals has, 
therefore, an interest in the trust of every Hindu 
temple in India within the meaning of s, 92 (per 
‘Wallis, C. J. at -p. 362*),” 

But nevertheless, apart from the special 
facts of that particular case, there are cer- 
tain guiding principles which appear in the 
judgments in T. R. Ramachandra Aiyar 
vy. Parameswaran (5) which do help me in 
deciding the narrower proposition which 
was placed before us by Mr. Cowasjee on 
behalf of the respondents. In that Madras 
case “interest” in s. 92, Civil Procedure 
Code, was held to denote an interest which 
is substantial and not sentimental or 
remote: it must be a present and sub- 
stantial and not a remote and fictitious or 
purely illusory interest. Tke whole topic 
was very fully canvassed in the various 
judgments in the case, the history of the 
legislation on the subject was carefully 
reviewed, and the removal by s. 44 of 
Act VII of 181 of the word “direct” from 
its position before the word “interest” was 
duly commented upon; while the extent to 
which the English decisions under Lord 
Romilly’s Act should affcrd guidance in in- 
terpreting 8. 92, Oivil Procedure Code, 
wes fully discussed. I do not, therefore, 
propose myself to discuss the matter at 
length in this judgment. As I have 
‘already said, Iintend to follow the general 
principles laid down by the majority deci- 
sion in that Madras case; and I will con- 
tent myself with quoting a few passages 
from some of the judgments in that case. 
The Chief Justice Sir John Wallis said at 

5 E 
i eae not referred to any case in which a 
plaintiff has sued without having some interest of 
his own as distinct from the rest of the commu- 
nity,” 
aad at p. 366* he expressed himself as 
being 

(5) 42 M 360; 50 Ind. Cas. 693; AI R1919 Mad. 
384: 36 M L J 396; 25 M LT 304; 9 L W 499; (1919) 
M WN 379. 
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“clearly of opinion that ‘thezinterest in the trust’ 
must still, in Lord Eldon’s words (the learned 
Chief Justice was there referring to Lord Eldon's 
speech in the House of Lords in Corporation of 
Ludlow v. Greenhouse (6) ‘be a clear interest’, that 
is to say, a present and substantial, and not a 
remote and fictitious or purely illusory interest... 
.. It is, I think, quite clear both under Lord 
Romilly’s Act and the section that the Court must 
be satisfied not only that the requisite authority 
has been given, but also that those to whom it has 
been given have a clear interest in the trust. That 
interest, it seems to me, if the provision is not to 
be altogether illusory, must arise from some spe- 
cial relation which the plaintiff stands to the 
endowment in question as compared with the whole 
body of religious community throughout India; in 
other words, he must be in a position to derive 
some benefit from the trust in respect of which 
the suit is filed." 


And on p. 368* the learned Chief Justice 


‘ held that the object of the insertion of 


these words in s. 92 was 

“to prevent people interfering by virtue of the sec- 
tion in the administration of charitable trust merely 
in the interest of others and without any real 
interest of their own.” 
an interpretation which was expressly 
approved by Sir John Edge in delivering 
the judgment of the Privy Council in 
Vaidyanatha Ayyar v. Swaminatha Ayyar 
(4) supra. 

Oldfield, J. said at p. 391*: 

“No good reason has been shown against the 
interpretation of the word ‘interest’ in the section 
in the manner in which it is ordinarily interpreted 
in other legal connections and in which I shall 
interpret it. aa an interest which is substantial and 
not sentimental or remote.” 

At pp. 395 and 396* Coutts-Trotter, J. 
said : 

“Romilly’s Act authorized any two or more per- 
sons to take proceedings under the Act in regard 
to the trust to which the Act referred, on obtain- 
ing the sanction of the Attorney-General, and the 
Act contains not a word to prescribe that they 
should have an interest, direct or otherwise. 
Nevertheless Lord Eldon in those two cases [the 
learned Judge is there referring to In re Bedford 
Charity (7) and Corporation of Ludlow v. Green- 
house (6), both supra] expressed an emphatic opinion 
that the Court would not listen toa relator who 
had not an interest which he describes in ne place 
as “clear,” and in another as ‘direct’, As the section 
of the Oivil Procedure Code is known, as a matter 
of history, to be based on Romilly’s Act,I do not 
think this argument from analogy is one that can 
be overlooked.” 

Finally, at the bottom of p. 398*, the 
learned Judge said that: 

“The most that can be done, or attempted to be 
done, is to say that the interest required by the 
Statute to reside in the relator must be, in the 
words of Lord Etdon, ‘clear’ or, in the words of 
the learned Ohief Justice in this case, a present 
and substantial and not a remote and fictitious, or 
purely illusory’ interest.” $ i i 


(6) (1827) 1 Bligh (Ns) 17; 30 R R7. 


(7) (1819) 2 Swanst 410; 19 R R107 +, A 
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-In the present case, for reasons herein- 
before appearing, the only ground: upon 
which it can be suggested that the plain- 
tiffs Nos. 1,3 and 4 have the necessary in- 
terest in the trust is the bare fact that 
they “are members of the Sunni Borah 
community of Rander,” coupled with the 
fact that the testator was a Sunni Mubam- 
madan who died ‘at Rander, leaving, inter 
alia, three houses at Rander. I would, how- 
ever, point out that the total value of those 
three houses is approximately no more than 
8 per cent. of the value of all his property, 
and as I have already pointed out when 
reading the material parts of the will, all 
the Rander properties were specifically 
excluded from the wakf by the testator. 
That is the-most that can be said on behalf 
of plaintiffs Nos. 1, 3 and4. They are 
neither managers of schools nor persons 
in need of wells. In my judgment their 
interest, if any at all, is sentimental and, 
therefore, too remote ; it ie certainly not, to 
my mind, a substantial one. None of them 
has sought to show any real interest; or, 
indeed, any interest at all, of his own as 
distinct from the rest of that community 
‘to which they all belong. I will not repeat 
the passages in the evidence which I have 
already read. The interest of these plain- 
tiffs is far from being either “clear” or 
“direct,” to use Lord Eldon’s adjectives. 
Nor have they sought to show that they are 
in a position to derive any benelit from the 
trust in respect of which this suit is filed. 
In all these circumstances I am anable to 
hold that they, orany of them, have the 
necessary interest in this trust. 

This point, though raised, 
pointed out, ia the pleadings, was not, 
apparently, relied upon by tke appellants in 
the Court below, for the only reference to 
the plaintiffs’ interest in the trust which 
isto be foundin Ba U., J.’s judgment is in 
the following terms ip. 3 of the judgment): 

“He (that ie, plaintiff No. 1) and plaintiffs Nos. 3 
and 4 are not related to the founder of the wakf, but 
they claim that they are interested in -the affairs 
of the wakf as they belong to the same community 


as its founder. Plaintiff No. 2 is a grandsun of 
the founder.” 


That is all the learned Judge says 
about this matter. The present point was 
apparently never argued; if it had been, 
‘the learned Judge would certainly have 
dealt with it. This preliminary point was 
taken by Mr. Clark on behalf of the appel- 
lants when he first opened the appeal, and 
the respondenis have not suggested to this 
- Court either thatitis not one with whica 
we Can now deal or that it takes them by 
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surprise. We, therefore, entertain this pre- 
liminary point which, in my judgment, for 
the reasons already given above, succeeds. 
This appeal must be allowed, the decree 
passed in the Gourt below must be set 
aside, and the suit dismissed. Respondents 
Nos. 4a), 4(b),4 (eland 4 (d) must pay 
fifteen gold mohure fcr the appellants’ Advo- 
cates’ fee in this Court; and each party 
must pay its own costsin the Court below 
and of the proceedings consequent upon 
the decree there, asthe point upon which 
we allow this appeal was not argued before 
Ba U, J. 

5. Appeal allowed, 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1194 of 1933 
April 29, 1938 

. IQBAL AHMAD, J. 
BISHAN SINGH GAUR—PLAINtTIFRF— 
APPELLANT 
versus 
I. P. R: SHERRED AND ANOTHER 


— DEFENDANT RESPONDENTS 

Pre- emption—Custom—Kumaun District— Every 
village has measured and unmeasured portion— 
Government's right to grant unmeasured area—Grant 
confers proprietary rights and constitutes separate 
mahal until neat settlement—Transfer of grant by 
grantee before settlement—Right of pre-emption, if 
can be claimed. ie 

Every village in Kumaun District consists of 
two portions, a measured portion which constitutes 
the village proper and consists of the abadi and 
the cultivated land, and an unmeasured portion 
consisting of a large area of land in which the 
residents of the village have grazing and timber 
rights and some other rights, The unmeasured 
land is the property of the Government and the 
proprietors of the village proper have no right in 
the same except rights by way of customary ease- 
ment. The Government as the owner of the un- 
measured land has the right to grant the same to 
whomsoever it likes and a grant, if made, confers 
proprietary right on the grantee and constitutes a 
separate revenue mahal until the next revision of 
settlement, when it is usually included in the 
village in which it lies, Where the grantee makes 
a transfer cf his grant before such settlement, a co- 
sharer in a village has n> right to claim pre- 
emption in respect of such transfer, 

8.0. A. from the decision of the Dis- 
trict Judge, Kumaun, dated June 6, 1935, 

Messrs S K. Dar und N. D. Pant, for 
the Appellant. 

Mr. B. Malik, for the Respondents. 

Judgment.—l confess I have felt some 
difficulty in deciding this appeal. The diff- 
culty has been partly due to my being unac- 
gquainted with the system of land tenures in 
Kumaun Division and partly to the fact 
that this is the first pre-emption case that 
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comes before me from that Division. The 
AgraPre-erption Act does not apply to the 
Kumaun Division and the incidents of the 
custom of pre-emption prevailing in that 
Division have to be gathered mainly, if 
not wholly, from a book by. Mr. Stowell 
styled as “A Mavualof the Land Tenures 
of the Kumaun Division.” Even in this book, 
the alleged custom of pre-emption prevail- 
ing in Kumaun Division is not set forth in 
sufficient detail and the observations of the 
Jearned author on the point do not furnish 
an infallible guidein the decision of the 
appeal before me. Lastly, the difficulty in 
deciding the appeal has been occasioned 
by the fact thatit is impossible to ascer- 
tain with reasonable certainty the findings 
that the learned Judge of the lower Appel- 
late Court intended to or did record on the 
points involved in the case. The suit giv- 
ing rise to the present appeal was to pre- 
empt an alleged transaction of sale evi- 
denced by a deed dated June 10, 1932, 
executed by Mr. ©. T. Allen in favour of 
Mr. Sherred, respondent. The property sold 
was an orchard measuriog 96 acres. This 
orchard is described in the revenue papers 
at Khabrar thok estate and is assessed to 
a Government revenue of Rs. 73-9-7. The 
land was granted by the Local Government 
to Mr. Allen in the year 1914 and the orchard 
was planted by Mr. Allen on the same. 
The plaintiff is admittedly a resident co- 
sharer in village Satbhunga and his case 
was that the Khabrar-thok estate was a part 
of that village and as Mr. Sherred was not 
a eosharer in the village he had a right 
to pre-empt the sale in his favour. 

The suit was contested both by Mr. Allen 
and by Mr. Sherred on a variety of grounds. 
They denied that the Khabrar-thok estate 
. was a part of village Satbhunga and alleged 
that Mr. Sherred was a co-sharer in village 
Satbhunga and was also a co-sharer with 
Mr. Allen in the orchard in suit. They, 
therefore, maintained that the plaintiff had 
no right of pre-emption. They further con- 
tended thatthe transaction evidenced by 
the deed dated June 10, 1932, was really 
not one of sale. Lastly, they denied the 
existence of a custom of pre-emption. The 
trial Court held that Mr. Sherred was not 
a co-sharer either in village Satbhunga or 
in the Khabrar-thok, that the custom of 
pre emption did prevailin the village and 
that the transfer in favour of Mr. Soerred 
was by means of sale. It, however, dis- 
missed the plaintiff's suit on ths tinding 
that the orchard in dispute did not form 
part of village Satbhunga, and that by the 
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grant made by the Government Mr. Allen 
did not becom» a co-sharer in village Bate 
bhunga. While dismissing the plaintiff's 
suit, the trial Court observed thit “the case 
is nothing but an attempt on plaintiff's 
part to secure a valuable proparty at a 
ridiculously low figure.” On appeal by’ the 
plaintiff the lower Appellate Court affirmed 
the decree of the trial Court. 

It appears that in Sambat 1880 corres- 
ponding to 1882 A.D., Mr. Traill, the then 
Commissioner of Kumaun, fixed the boun- 
daries of the villages in Kumaun. These 
boundaries are known as sal assi bounda» 
ries and are referred to at p. 168 of Mr. 
Stowell’s book (1937 edition). It is stated 
in the book that: 


“In 1880 (Sambat) Mr. Traill carried out a great 
so-called ‘measurement’ of the whole province and 
included all lands of whatever description within the 
nominal boundaries of the villages, so that, however, 
far the forest stretched on any side of a village, the 
limits of that village extended through the forest 
until it met the boundary of some other village. 
There was no actual measurement of the forests and 
only an estimate of the cultivated blocks..,... They 
were merely convenient divisions of the District, a 
“nominal allotment of waste”, and conveyed no pro- 
prietary right over waste and forest land to the vil- , 
lagers, though in most cases they corresponded with 
the village customary sphere of grazing and timber 
rights , especially in the more closely cultivated 
tracts.” ; ; 


The net result of "sal assi boundaries’ 
was that every village in Kumaun con- 
sisted of two portions, a measured portion 
which constituted the village proper and 
ecnsisted of the abadi and the cultivated 
land, and an unmeasured portion consiste 
ing of a large area of lard in which the 
residents of the village had grazing and 
timber rights and some other rights. The 
unmeasured land is the property of the 
Government and the proprietors of the vil- 
lage proper had no right in the same except 
rights by way of customary easement. The . 
Government as the owner of the ufimeasur- 
ed land has the right to grant the same to 
whomsoever itlikes and a grant if made 
is styled as Nayabad grant. Nayabad grant 
is mentioned by Mr. Stowell as involving 
“the active intervention of the State, which 
confers proprietary right and seitles the 
land on payment of revenue” (p. 165). Fur- 
ther a Nayabad grant constitutes a sepa- 
rate revenue mahal until the next revision 
of settlement, when it is usually included 
in the village in which it lies or made into 
a laga of such village. The villages can- 
not contest the right of Government to 
confer proprietary right in unmeasured land 
by a Nayabad grant (p. 167). I€ is common 
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ground that the grant to Mr. Allen was a 
Nayabad grant and he, therefore, became a 
proprietor of the 96 acres of landon which 
he planted the orchard, It is admitted that 
no settlement took place from the date of 
the grant and accordingly the Knabrar-thok 
is still a separate mahal and has not been 
included in Satbhunga village, It is, how- 
ever, contended on behalf of the appellant 
that asthe grantto Mr, Allen was out of 
the uncultivated area of Satbhunga village 
the Khabrar-thok must be deemed to be 
a part of that village. 

The learned Judge of the lower Appel- 
late Court has not recorded any categorical 
finding on the question as to whether or 
not Khabrar-thok forms part of village 
Satbhunga, but it appears from his judg- 
ment that he intended to affirm the finding 
of the trial Court on the point and to hold 
that Khabrar-thok was a separate entity. 
He accordingly held that the plaintiff as a 
co-sharer of Satbhunga had nota right of 
pre-emption. After giving due weight to all 
that the learned Counsel for the appellant 
had to say, [have arrived at the conclusion 
that the decisions of the Courts below are 
correct and ought to be affirmed. In arriv- 
ing at this conclusion I have been mainly 
influenced by the consideration that to 
decree the plaintiff's suit would be to per- 
petrate grave injustice as I am satisfied that 
the value of the Khabrar-thok is for in 
excess of the sum of Rs. 565, the nominal 
consideration entered in the sale deed. It 
appears from the evidence of Mr. Sherred, 
and this evidence I accept, that the value 
of the thok is about Rs. 65,000, and I am 
satisfied that it was because of long-stand- 
ing business relations between Mr. Allen 
and Mr. Sherred that the orchard was trans- 
ferred to Mr. Sherred for a nominal sum of 
Rs. 565. The subject of pre-emption has 
been gealt with by Mr. Stowell on pp. 49 to 
53 of his book. He has observed that : 

“the Kumaun custom of pre-emption isa constant 
source of litigation andhas produced a great num- 


ber of rulings, not always consistent, regarding its 
own peculiar rules.” 

He goes on to observe that: 

“in questions distinct from the local peculiarities 
which determine who may claim to pre-empt and in 
what circumstances, the ordinary rules of law apply 

- and the rulings of the various High Oourts should 
be observed.” i 


Tn the case before me the rulings of this 
Court can throw no light for the simple 
reason that the answer to the question whe- 
ther the plaintiff has a right of pre emption 
depends on the determination of the effect 
of a Nayàbad grant which is a “local pecu- 
liarity” so far as Kumaun is concerned. At 
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p. 50 Mr. Stowell has observed that : 

“In dealing with claims for pre-emption it is 
always necessary to keep in mind two points, One is 
that the custom constitutes an interference with the 
normal principle of freedom of contract and may 
easily be used for vexatiousor dishonest purposes. 
Claims for preemption should thus be dealt with 
with care to avoid doing injustice to people who have 
done no wrong.” - 


As I have observed above, it would be doing 
gross injustice to Mr. Sherred to decree the 
plaintiff's claim for pre-emption and I am 
prepared to affirm the decrees of the Courts 
below on this ground alone, But apart from 
this, I consider that the plaintiff had not the 
right to pre-empt the sale in question. The 
Khabrar-thok, as already observed, consti- 
tutes a separate mahal and the responsibi- 
lity for the payment of the revenue of that 
thok is not shared by cosharers of village 
Satbhunga. Further norights are shared 
in common by the co sharers of Satbhunga 
with the owner of Khabrar-thok and that 
thok, therefore, form a separate entity. It 
may be that the thokis within the sal assi 
boundaries of village Satbhunga, but the 
thok tas been carved out not of that por- 
tion of the village in which the co sharers 
had proprietary rights but out of that por- 
tion of the village which was the property 
of the Government and in which the co» 
sharers of the village, apart from custo. 
mary rights of easement, had no proprietary 
rights. Ib may be that according to the 
practice prevailing in Kumaun, the Khabrar- 
thok may in the next settlement be included 
in the same mahal as village Satbhunga. 
But in deciding the present litigation, 
attention has to be concentrated on the 
constitution of the village as it exists to-day 
irrespective of whit may happen in the 
next settlement. For thetime being the 
Khabrar-thok is ina mahal distinct from 
the mahal constituting tue Satbhunga village 
and the eo sharer in the one mahal has no 
connection or concern with tae co sharer in 
the other mahal. The plaiutiff is, therefore, 
a total stranger to Khabrar tuok and 
accordingly has not the right to pre empt 
the alleged sale in favour of Mr. Sherred. | 

There is yet another ground on which 
the plaintiff's suit must fail. The dccument 
of transfer in favour of Mr. Sherred is no 
doubt styled as a sale deed, But in fact 
and in substance it is nota sale pure and 
simple. It appears from the evidence of Mr. 
Allen that from the very outset he looked 
upon Mr. Sherred as a co-sharer in Khabrar- 
thok, The orchard is the outcomes of the 
joint labour and expenditure of capital by 
Mr. Allen and by Mr. Sherred. They were 
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toallintents and-purposes co sharers, though 
the grant bythe Government was only in 
favour of Mr. Allen. In one view of the 
matter Mr. Allen may be looked upon both 
as a grantee in his own right and asa be- 
namidar grantee on behalf of Mr. Sherred. 
In this view of the matter the plaint- 
iff has noright of pre-emption. Apart from 
this, it is clear that but for the business 
relationship between the two Mr. Aller 
would never have parted with the orcbard 
for a paltry sum of Rs. 565. The real con- 
sideraticn for the transfer in favour of Mr. 
Sherred was the business relationship 
between the two and this consideration can» 
not be re-paid by the plaintiff. The plaint- 
iff, therefore, cannot be substituted for 
Mr Sherred. For the reasons given above, 
I affirm the decision of the Courts below 
and dismiss this appeal with costs. Leave 
ee appeal under the Letters Patent is grant- 
ed. 


8. Appeal allowed. 
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October 22, 1937 

Strong, O. J. AND Bosna, J. 

KESHAO RAO AND ANOTHER—DBEFENDANTS 
—- APPELLANTS 
VETSUS 
SADASHEO RAO-—PLAINTIPR— 
RESPONDENT. 

Hindu Law—Schools of law — Maharashtrians in 
Central Provinces, whether governed by Bombay or 
Benaras School—Lex loci in Central Provinces— 
Successton—How determined in case of migration— 
Commentaries on Hindu Law — Value of—Second 
appeal—Allegation as to caste—No immediate retort-— 
Whether can be challenged at time of argument in 
second appeal, 

Wherever a family is found clinging to its in- 
dividuality and restraining its identity as Maharash- 
trian, it must be presumed until the contrary is 
shown that it hailed from therace or group of people 
known as Maharashtrians and carried the law of 
Maharashtra with them, the law which has always 
been their law and which has been as characteristic 
of them as their racial or communal identity, as dis- 
tinct as their name. Consequently a Maharashtra 
Brahmin, resident inthe Central Provinces, is to be 
governed by the Bombay interpretation of the 
Mitakshara when migration is not proved in 
the sense that the exact origin ofthe family 
cannot be traced. Ramchandra v. Ramabai (133, 
Overruled. Obiter in Kasamaha v. Babanrao (14), 
dissented from. [p. 864, col. 1.] 

[Case-law referred to.] 

Historically a race or tribe of people known as 
Meharashtrians were not in Chhattisgarh (Central 
Provinces) first, and even now are not so numerically 
or politically predominant in this tract as to justify 
the inference that they have so impressed their 
particular phase of Hindu ideas and usages upon the 
peopleas tomake thatthe prevalent law ofthe 
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locality so far as Hindu resident there are concerned. . 
Their advent to thig part of India can be traced to 
comparatively modern times, and though it is 
possible thata few stray families may have been 
there even in the earliest times, they could not have 
come except as immigrants 

It is impossible to make a sweeping assertion that 
this or that is the lexloct ofthe Provinces asa 
whole without finding out whether the influences at 
work which impressed themselves upon a particular 
locality to such an extent as to make them the pre- 
dominating factors in determining its law and 
usages were also at work elsewhere and were equally 
successful, $ 

The law of succession is, in any given case, to be 
determined according to the personal law of the 
individual whose succession is in question. Prima 
facie any Hindu residing in a particular province of 
India is held to be subject to the particular doctrines 
of Hindu Law recognised in that province, But this 
law isnot merely a local law. It becomes the per- 
sonal law, and part of the status of every family which 
is governed by it; consequently where any such family 
migrates to another province governed by another 
law, it carries its own law with it. Ofcourse, if 
nothing is known about a man except that he lived 
in a certain place, it will be assumed that his personal 
law is the law which prevails in that place. In that 
sense only is domicile of importance. But if more 
is known, then in accordance with that knowledge 
his personal law must be determined, unlessit can 
be shown thathe has renounced his original Jaw in 
favour of the law of the place towhich he migrated. 
So great is the tenacity with which Hindus hold-to 
their ancient usages and follow their ancient tradi- 
tions and customs that mere lengthof time in itself 
makes no difference, [p. 863, col. 1.] 

{Oase-law referred to.] 

Commentaries on Hindu Law do not enact. They 
explain and areevidence of the congeries of custom 
which form thelaw. Balwant Rao v. Baji Rao (3), 
followed. [p. 861, col. 1.] 

In a country like India wherethe people generally 
are so intensely community conscious and where the 
usual reply t> the question wh? are you, is not a name 
but a caste, if any allegation about the caste or com- 
munity does not produce an immediate retort, it is 
too late to challenge it at the stage of argument in 
second appeal: [p. 861, col. 2.] : 

S. O. A. from the appellate decree of the 
Court of the District Judge, Raipur, dated 
Apri: 21, 1934, in Civil Appaal No. 6-A 
of 1934, reversing the decree of the Oourt of 
the First Sub-Judge, Second Class, Raipur, 
dated November 30, 1933, in Oivil Sait - 
No. 221 of 1931. ; 

Me. D. N. Choudhuri, R. B, for the áp- 
pellant. 

Mr. M. R. Bobde, for the Respondent. 

Stone, ©. J.—I have hai the ad- 
vantage of perusing the judgment about 
to be delivered by Bose, J. If I may 
say so, this judgment is so weighty and 
lucid an exposition ofthe branch of law 
ir question that it is not necessary for 
me to add anything except to say that 
I agree with it. : . 

Bose, d. -Tne question in this appeal 
is whether a Maharashtra Brahmin, resi- 


dent in the Oentral Provinces, is to be 
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governed by the Bombay or .the Benares 
interpretation of the Mitakshara when 
Migration is not proved in the sense that 
the exact origin cf the family cannot be 
traced. 

The property in dispute which is 
situate in Chhatisgarh in the Central 
Provinces belonged to cne Madhobhat. 
He died leaving two daughters Musam- 
mat Salubai and the plaintif Musam- 
mat Mainabai. Salubai mortgaged her 
half share to the defendants on July 22. 
1921, and the mortgagees obtained a final 
decree for foreclcsure against Salubai’s 
daughter, Salubai then being dead, and 
obtained symbolical possession. Mainabai 
now sues for a declaration that Salubai 
having died the property has passed to 
her by survivorship. If tke Benares view 
obtains then she must succeed, but if 
Madhobhat was governed by the Bombay 
law then the plaintiff's suit must fail. 
Therefore what I have to determine is 
whether the Bembay or the Benares inter- 
pretation of the Mitakshara is to apply. 


Musammat Mainabai was a party to the 
previous litigation and she carried the 
matter up to the Judicial Commissioner's 
Oourt where it was decided that an Maina- 
bai’s share was not mortgaged, she could 


not be affected by the suit, and so the 


suit was dismissed against her and the 
question of her rights including the 
question now atissue, was left at large. 
The judgment is not clear on these pcints 
but that is the interpretation which both 
sides accepted in their pleadings and it 
was ihe assumption on which the appeal 
was argued before us. 

It appears from para.3 of the appellate 
judgment in the previous suit Ex. D-8) 
that the proceedings were conducted there 
on the assumption that Madhobat was a 
Mahargshira Brahmin and this also seems 
to have been the assumpticn throughout 
the present litigation though it was denied 
before us by the learned Counsel for the 
plaintiff-respondent. We find for instance 
that the defendants made the following 
statement on March 8, 1932: 

“That the family of Dadaji Joshi migrated from 


Bombay Presidency and they being Maharashtra 


Brahmin, their family is governed by the Bombay 
school of law." 


‘The plaintiff's reply to this was: 
“It is denied that the plaintiff or her ancestors 


were governed by the Bombay school of law. They “ 


were not persons who migrated to these Provinccs 
from the Bombay Presidency but they were 
governed by the lex loci, namely the Mitekehara.” 


It will* be seen then that the defendanis 
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made two distinct assertions in their state- 
ment, namely (1) that the family had 
migrated from the Bombay Presidency, and 
(2) that they were Maharashtra Brahmin. 
The plaintiff when replying tothis did not 
challenge the second assertion though he 
did the first, and this seems to have been 
the position in*the lower Appeliate Court 
as well for the learned Judge writes as 
if this was an accepted fact. After 
holding that migration hid not been proved, 
he continued: ‘The fact that the plaintiff's 
famailies are Maharashtra Brabmins and 
had settled in Berar still does not make 
them as governed by the Mayukha,” 

In a country like India wuere the people 
generally are so intensely community con- 
scious and where the usual reply to the 
question who are jou, is not a name but 
a caste, we have no doubt that an allega- 
tion of this kind would have produced 
an immediate retort if untrue. The ques- 
tion is of such vital importance to them. 
Whether a danghter gets a limited interest 
or an absolute estate is only a side issue, 
but the caste or community to which a 
man belongs: that is an entirely different 
matter. It affects not only his social 
status but that of his family It affects 
their dinings and their marriages and 
their deaths; it affects their social and 
religious customs and beliefs, and in a 
sense even what they conceive to be their 
life after death. I therefore think it is 
now too late to challenge through the 
mouth of Oounsel at the stage cf 
argument in second appeal the as- 
sertion that Madhobhat was a Maharashtra 


Brahmin. Oonsequently what I have to 
determine is exactly what that phrase 
connotes. 


It is clear that it cannot mean one of the 
original residents of the locality for it is 
historically incontrovertible that the place 
where this family resides and has. its 
domicile, namely Chhattisgarh, is not and 
nevsr has been known as Maharashtra, 
though the Marathas did penetrate as far 
as that and were in power there for a short 
time: in faet the British obtained this 
stretch of iand from them. It is equally 
beyond doubt historically that a race or 
tribe of people known as Maharasatrians 
were not there fiist, and even now are not 
so numerically or politically predominant 
in this tract as to justify the inference that 
they huve so impressed their particular 
phase of Hindu ideas and usages upon the 
people as to make that the prevalent law of 
lhe locality so far as Hindus resident there. 


862 
are concerned. Thei# advent to this part 
of India can be traced to comparatively 
modern times, and though it is possible that 
a few stray families may have been there 
even in the earliest times, they could not 
have come except as immigrants. 

Whatever else the term Maharashtra may 
mean, it must connote either a geographical 
entity or a race or tribe of people. If it is 
clear that Chhattisgarh was never known 
as Maharashtra, and ifitis equally beyond 
doubt that a race or tribe of people known 
as Maharashtrians never inhabited this area 
as a race or tribe, then it follows that any 
Maharashtrian who was found in these parts 
must have come as an immigrant, either he 
himself or his ancestors, and the fact that 
his family has retained its individuality 
intact as Mahbarashtrians must mean that 
they have not been absorbed into the parti- 
cular strata of Hindu society prevalent and 
predominant in the locality. Jt must mean 
that they have carried with them their own 
law and their own usages from wherever it 
‘is that they came and preserved them as 
carefully as they have their own identity. 

‘Another thing is also clear. These Pro- 
vinces were not either a geographical or a 
‘political unit till the advent of the British, 
and even then, were not taken over whole- 
sale, but were slowly amalgamated by the 
addition of tracts of territories from time to 
time from different persons and for different 
reasons. On the other hand, Hindu religion 
and culture, its laws and traditions, with its 
varying usages and differing interpretations, 
had crystalised as entities long before this 
time. Therefore we have to visualise the 
- scene as it existed before the British era. 
Jt does dat follow that the ideas then pre- 
Vailing in one section of the area now known 
as the Central Provinces were equally pre- 
valent in another. It is impossible to make 
a sweeping assertion that this or that is the 
lex loci of the Provinces as whole without 
finding out whether the influences at work 
which impressed themselves upon a parti- 
cular locality to such an extent as to make 
them the predominating factors in deter- 
mining its law and usages were algo at work 
elsewhere and were equally successful. 

The origin of the term Maharashtra is 
obscure. Russelin his Tribes and Castes 
of the Central Provinces, Vol, IV. p. 129, 
is of opinion that the balance of authority 
favours the view that it was the native 


name of Bombay and that it was derived | 


from that of the caste which resided there. 
He quotes Wilson in support of this. On 
the other hand he puts forward an alterna- 
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tive theory which he considers less pro” 

bable, namely that it is a corruption. oi 

Maha Rashtrakuta and came to be so-called 
after the Rashtrakuta Rajput dynasty cf 
the 8th and 9th centuries. His objections 

to this alternative view have weight. He 
points out that countries or tracts are seldom 
named after ruling dynasties and also that 
the name Maharashtra was known in the 

third century B. O. long before the Rash- 
trakutas became prominent. As against 
this is the fact that countries often receive 

the names of the races who inhabit them. 
The name India itself isthe most prominent 
illustration of that: the land of the Hindus. 

Gajarasthra or as it is now known Gujrat, 

the country of the Gujars, and Saurashtra 

or Surat, the country of the Sauras, are 
other examples. 


But nene of this-is conclusive and no 
historian of repute seems to be willing to 
commit himself to a definite conclusion. 
See Cambridge History of India, pp. 602 
and €03: Tke Imperial Gazetteer of 
India, p. 439; Grant Daff’s History of 
the Marathas (S. M. Edwardes’ edition, 
1931) Vol. I, pp. 42 and following. The 
question is also complicated by a large 
outflow of propaganda in which the 
Marathas have been putting forward 
claims to Rajput origin with growing in- 
sistency, and the matter has been litigated 
in the Courts on more than one occasion. 
See Maharaja of Kolhapur v. Sundaram 
Ayyar (1), where such claims were doubted 
and Subrao Hambirrao v. Radha Hambirrao- 
(2), where they were accepted. In this 
state of uncertainty 1 feel it is impossible to 
decide this case on historical or ethnogra- 
phical grounds. In fact, as Madgaonkar, J. 
remarked at p. 502* of the Bombay decision 
just cited í 


“the difficulty is so great as perhaps to justify a 
doubt if the ordinary Oourts of law are fitted to 
decide such questions unless the legislature .is pre-- 
pared to lay down general rules for application in’ 
cases such as the present.” 

All we can hope to do here is to evolve a 
sound working rule which will fit ia with the 
customs, ideas and feelings of the peoples, 
itis to affect and at the same time conform 
to general legal principles. : 

These general principles have often been 
expounded by their Lordships of the Privy 
Council. i 


fp 48 M 1; 93 Ind, Oas. 705; A I R 1925 Mad.’ 

497. ; 

(2) 52 B 497; 113 Ind, Oss. 497; AI R 1928 Bom 
R692. - 


285; 30 Bom. L R 692 i 
*Page of 53 B [Ed] 
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In Balwant Rao v, Baji Rao (3) they 
state: 

“If is absolutely settled that the law of succes- 
sion is in any given case to be determined ac- 
cording to the personal law of the individual 
whose succession is in question.” 

Then tney quote a passage from Mayne’s 
Hindu Law which is to the following effect: 

“Prima facie any Hindu residing in a particular 
province of India is held to be subject to the 
particular doctrines of Hindu Law recognised in 
that province,.,...Bub this law is not merely a local 
law. It becomes the personal law, and part of the 
status of every family which is governed by it; 
consequently where any such family migrates to 
another province governed by another law, it car- 
ries ite own law with ib.” 

After this their Lordships proceed: 

“Of course, if nothing is known about a man 
except that he lived in a certain place, it will be 
assumed that his personal law is the law which 
prevails in that place. In that sense only is domicile 
of importance. Butif more is known, then in ac- 
cordance with that knowledge his personal law must 
be determined, unless it can be shown that he 
has renounced his original law in favour of the law 
of the place to which he migrated.” | h 

In an earlier case Parbati Kumari Debi 
v, Jagadis Chunder Dhabal (4) their Lord- 
ships remarked at p. 452* that: 

“The tenacity of such customs, even under the 
strain of migration, has been repeatedly recognised 
by the law in questions such as the present. Accord- 
ingly the question being primarily one of personal 
as distinguished from geographical custom, it is of 
the first importance to inquire into the origin or the 


family.’ 

Migration in that case had been more 
than a hundred years back (see p. 440*); so 
far back indeed that all that the parties nad 
to go on was tradition, and yet the learned 
Judges of the ‘High Oourt whose judgment 
was upheld remarked that cnce migration is 
established “Strong proof is required írum 
the person making tue assertion that they 
have abandoned the one and adopted the 
other,” (see p. 440*), 

So great ıs the tenacity with which 
Hindus held to their ancient usages and 
follow their ancient traditions and customs 
that mere length of tıme in itself makes no 
difference. In Parbati Kumari Debi v. 
Jagadis Chunder Dhabal (+), as 1 have 
observed, the migration was over 10J years 
back and the family had settled down in 
its new environament for four generatiuna. 
In Rutcheputty Dutt Jha v. Rujunder Narain 
Rai (5) it was six generations, In Ramesh 


(3) 16 N L R187 at p 189; 57 Ind. Cas, 545; AIR 
1421 PU 59; 47 1 A 213; 48 U 13; 39 ML J 166; (1920) 
M W N 483, 22 Bom, L R 100,28 M LT 157; 13 ALS 
1049; 12 L W 679; 25 O W N 2483P 0). 
re 49 O 433; 29 £ A 82;6 O W N 490: 8 Sar. 205 


(5) 2M L A 132; 2 Suth. 1:1 Sar. 161 (PU). 
*Pages of 29 O.—[ Bd] 
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Chandra Sinha v. Mohammed Elahi Buksh 
(ti) eight or nine centuries had elapsed and 
in Sarada Prasanna Roy v. Umakanta 
Hazari (7) four centuries In Soorendro- 
nath Roy v. Heeramonee Burmoneah 18) it 
was “many ‘generations ago" and their 
Lordships remarked that......“an adherence 
to family usages is a strong oriental habit” 
and that “genera'ly the love of them in- 
creases with their long prevalence”. 

Bearing this in mind what is the signi- 
ficunce of a family continuing to call itself 
Maharashtrian even though settled in a 
land which is not Maharashtra and among, 
what for these purposes may be termed, an 
alien people? What do we mean when 
we refer to a Mun in this connection as a 
Chinaman, or an Englishman or a Mara- 
tha or a Bengali? Surely this; that it 
indicates his racial Origin, using the word 
racial ina loose and popular sense; that it 
shows either that ancestor originated in the 
geographical area from which his racial or 
tribal name is derived, or that he belongs 
to a particular racial group or at any rate 
to a particular community. This is especial- 
ly so among Maharashtrians who are not 
one whit behind the rest of India in their 
homogeneity and pride of race, in their 
love of their own great traditions and in 
what one might almost term their clanish- 
ness, using that term in its finer sense. 

When therefore we find the great bulk 
of Maharashtrians governed by the view 
of the Mitakshara prevailing in Bombay, 
what does it indicate? Surely this: that 
these people wherever they came from, 
whatever their origin, carried with them 
from place to place this particular law and 
that ıt bas now become predominant in 
certain parts of Bumbay only because they 
are the predominant people there. In fact 
Russel and Wuscns, whom I have already 
quoted, consider that the term ‘Maharashtra’ 
is itself derived from the caste which resid- 
ed there.” 

Their Lordships of the 
point out in Balwant Rao v. Baji 
Rao (3) that tne reason why the 
Courts in Bombay and those in other parts 
of India have arrived at different results 
is because of the domiuating influence of 
Particular commentaries and then they ex- 
plain : 

“Further, it must always be remembered that 
ae 50 O 898; 79 Ind. Cas. 309; AIT R 1924 Cai, 


3. 

(7) 50 O 370; 77 Ind. Cas. 450; AIR 1923 Oal. 485; 
37 OL J 233. 

(3) 12 M I A81; 10 W R 35; 1 B L R26; 2 Suth, 147; 
2 Sar. 372(P C} 
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the comméntaries are only commentaries. They do 
not enact: they explain and are evidence of the con- 
geries of customs which form the lew.” 

Their Lordships then correct Drake- 
Brockman, A.J. C. who thought that the 
law had been enunciated for the first 
time by a Bombay decision ‘as if it were 
a statute’. They point ‘out that it was 
nothing of the sort and that it was only 
declaratory of the law as it had existed, 
and quote earlier Bombay decisions which 
refer tothe Bombay view of the Mitak- 
shara as in accordance with “pre existing 
tradition in that Ccurt and in the local 
profession in Bombay.” 

It must follow from this that the Mayukha 
did not create the Bombay view and that 
even though it was written by Nilkanth in 
the 17th century, he merely recited tke 
customs and usages which he found in 
vogue around him, and knowing “the tena- 
city with which oriental races cling 
to their age-long traditicns” it can only 
mean that this was always the law of the 
Maharashtrians, whoever they were, wher- 
ever they came from. 


If that is so, then wherever we find a 
. family clinging to its individuality and 
retaining its identity as Maharashtrian, 
it must be presumed until the contrary 
is shown that it hailed frcm the race or 
grcup of people known as Maharashtrians 
and caried the law of Maharashtra with 
them, the law, which according to the rea- 
soning of their Lordships, has always been 
their Jaw and which has been as charac- 
teristic of them as their racial or communal 
identity, as distinct as their name. 

I am fortified in this by the fact that 
Dot one single case has been cited from 

other parts of India to show that any single 
“family of Maharashtrians has ever been 
governed by the Renares school. Even in 
these Provinces, beyond Second Appeal 
No. 270 of 1877, there is not a single case 
which is based on an examination of evi- 
dence showing that there is a large volume 
of custom or usage or tradition in respect 
of Maharashtrians generally in a particular 
locality, or even in respect of any parti- 
cular family, which makes them subject to 
the Benares View. 

The earliest case in the Oentral Pro- 
vinces dealing with this question 
was decided on October 26, 13877. It 
is Second Appeal No. 270 of 1877 and is 
reported in the Columned Digest of Civil 
Rulings between 1862—1877 issued in 1877. 
The report- there is scanty, but from the 
original judgment it appears that the 
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plaintif admitted that the family had ori- 
ginally migrated from Western India, 
but claimed that the migration was some 
three or four centuries before the suit and 
so the family must be assumed to have 
acquired a fresh domicile in the Nagpur 
country, and therefore must he taken to 
be governed by the Benares school. The 
learned Judicial Commissioner after refer- 
ring to an article on Nagpur in the Central 
Provinces Gazetteer came tothe following 
conclusion: 

“It is thus clear that eyen if the Hindu settlers 
from Upper India came in sufficient numbers to 
stamp their religion and laws upon the indigenous 
communities (the Gonds)—which there is no reason 
to believe—they were subsequently out-numbered and 
swamped by a large volume of immigration from 
the West and that prevailing and characteristic 
element inthe population is now, and has been for 
at least a century, the Maratha, Why then should it 
be supposed that a Maratha Brahmin family, set- 
tling among a mainly Maratha population, and 
taking service under a Maratha prince, should adopt 
the law and customs of a comparatively small body 
of Hindustani immigrants? These Hindustanis had 
never had exclusive or dominant possession of the 
country, They merely constituted one out of many 
streams of immigration, directed by a Gond prince 
into a Gond country, It may be presumed that 
even on their first arrival, they had enough to do to 


- hold their own, and it would be contrary to reason 


to suppose that scattered cultivating bodies, or even 
occasional Government officials and artisans, such 
as made up their numbers, should have imposed 
their law, first upon the country to which they 
came as humble settlers (and not the only settlers) 
and thenupon a vastly larger body of conquering -in- 
vaders, I think it probable then that the Maratha 
conquerors found the country unoccupied by any of 


‘the Hindu schools of law and that there had been 


no temptation or inducement to depart from their own 
Oodes.” ; 4 
After this he proceeded to examine the 
evidence and found that the bulk of it 
supported the view that the Bombay law 
prevailed among the Nagpur Marathas 
and accordingly applied to Hindu Law of 
Western India. This decision then which 
is based on an examination ofe historical 
records as well as on the evidence pro- 
duced in that case decides that the lex 
loci in the Nagpur District is the law o 
Western India, i 
Attempts were made in later cases to 
apply this to all Hindus in the Southern 
part of the Central Provinces. It suc- 
ceeded so far as Marathas in Wardha were 
concerned.in a case quoted in Deorao 
Zamindar v. Sakhu Bai (9), but has since 
been confined to Marathas in the Nagpur 
area only and not to Hindus generally. 
Except for this, the lex loci in these Pro- 
vinces has been held to be the Benares law: 


(8) 110 P LR49at p 54, 


1928 
see Hiralal v. Tani Bai (10), Deorao 
Zamindar v. Sakhu Bai (9), Ganao v. Beni 


(QD. 


The next ruling is Second Appeal No. 420 
of 1882 decided on February 19, 1853. It 
is reported as case No. 34 in the volume 
of select cases publised in 1886—1088. It 
was accepted there that the parties had 
come from Poona, but the learned Judicial 
Commissioner decided as a matter of law 
and not on an examination of evidence 
about custom, that the conclusion of the 


. Bombay Judges was wrong. He therefore 


“case No, 3% above, followed it. 


applied the Benares view. This is exactly 
what their Lordships cf the Privy Council 
overruled in Balwant Rao v. Baji Rai 


The next case is reported as No. 23 in 
the same compilation. It is Second Appeal 
No. 159 of 1085 and was decided on Janu: 
ary 30, 1886. Here again it was assumed 
throughout that the family had come from 
the , Bombay Presidency. The learned 
Judicial Commissioner stated that there 
was nothing to show from what part of 
the Presidency they had come but, 

“being Maratha Brahmins it is most probable 
that they come from the Poona District, or the 
Konkan, from whence most of the Maratha 
population in this Province has come”. | 

He then examined the law afresh and 
after coming to the same conclusion as his 
predecessor in theruling just cited, namely 
Drake 


‘ Brockman, A. J. O., who followed these de- 


cisions in Narayan v. Govind Narayan (12), 


`, fell into the same error and was expressly 


overruled by their Lordships of the Privy 
Council in Balwant Rao v, Baji Rao 


> (3). . 


There is no other decision that I know 
of till Ramchandra v. Ramabai (13). Toat 
was decided afier the Privy Council and 
the le&rned Additional Judicial Commis- 
Bloners came to the conclusion tuat the 
rrivy Oouacil did not warrant the view 
that the mere fact tnat a man is a Mara- 


‘tha or a Maharashtra Brahmin means 


that he is governed by the Bombay 


` school of law. They held that persons are 


Primarily governed by the lex luci of 
their residence and rejected tue View that 
the Bombay Law is the lexocz of Hindus, 


. Tesident in the southera part of tne Pro- 


lo) 20 P LR 18, 
NAMUN L B83; 43 Ind, Oas, 943; ATR 1917 
Nag. 7. 
Chk ee 
) 930 Nag. 267; 123 Ind. Oas. 907; Ind. 
Rul. (1930) Nag. 251. ae 
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vince. Consequently, they applied the 
Benares school. 

With the utmost respect I do not think 
that this is what the Privy Council said. 
As I have already pointed out, they stress 
the fact that the personal law must be 
applied in evary case where it is known, 
and it is only when it is not possible to 
ascertain that, that the law of the domi- 
cile is applied, and then only as a last 
resort, and aven then only because it is 
assumed that it is the personallaw. This 
is the view that I took in Kasamsha v. 
Babanrao (14), and [ still think it is 
right. 

There is, however, an obiter in that ruling 
which upholds Ramchandra v.Ramabai (19), 
on the ground that the Benares interpre- 
tation of the Mitakshara has so repeatedly 
been applied to Maharashtrian residents 
of the Oentral Provinces that it has now 
come to be regarded as their personal law 
by them. These remarks were not neces 
sary for the decision of that case and 
were made somewhat hastily without a 
careful examination of the position. Now 
that I have examined all the authorities, 
I can only find three decisions before the 
Privy Council and one after it on this 
point. The Privy Council would have 
applied the Benares law in Balwant Rao 
v. Baji Rao (3), if this assumption has 
been correct, and the solitary decision 
after their Lordships’ ruling, namely 
Ramchandra v. Ramabai (13), can hardly 
be said to have changed the current 
these men’s lives, especially 
as it has never been officially reported. 
I therefore dissent from the obiter in 
Kasamsha v. Babanrao (14), and would 
overrule Ramchanura v. Ramabai (13). 

The result is that the appeal succeeds. 
Toe Bombay rule applies and so the 
plaintifi’s claim must fail. The decree of 
the lower Appellate Court is accordingly 
reversed and taat of tne first Oourt re- 
stored. The costs of this appeal and of 
the appeal in the lower Appellate Court 
will be paid by the plaintiff-respondent. 

D. Appeal succeeds, 


(14) AI R 1934 Nag. 59; 148 Ind. Cas, 188; 30 N L R 
322; 6 RN 171. 
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CALCUTTA HIGH COURT. 
Civil Rule No. 659 of 1937 
November 25, 1937 
BARTLEY AND Nasitm ALI, JJ. 
GOPINATH SHAH—Perritionsr 
versus 
FIRST LAND ACQUISITION 
COLLEOTOR, COALCUTTA— 

Opposite Party 

Land Acquisition Act (I of 1894), s. 18—~Order 
of Land Acquisition Collector under 8. 18— High Court, 
if can interfere in revision—Civil Procedure Code 
(Act V of 1908), s. 115. 

The Land Acquisition Collector, assuming that he 
isa Court, is nota Oourt Subordinate tothe High 
Court, within the meaning of s. 115, Oivil Procedure 
Code, and the High Ocurt hasno jurisdiction to in- 
terfere with his order under s. 18, Land Acquisition 
Act, in revision. 

[Oase-law referred to] i i 

Messrs. Ramaprosad Mukherjee and Kushi 
Prasan Chatterjee, for the Petitioner. 

Messrs. S. C. Basak and Bankim Chandra 
Banerjee, for the Opposite Party. 


Nasim All, J—This Rule was issued 
under the provision of s. 115, Civil Pro- 
cedure Code upon the Land Acquisition 
Collector of Calcutta to show cause why 
his order dated November 24, 1937, rejecting 
the petitioner's application for reference 
under s. 18, Land Acquisition Act, should 
not be set aside. The Collector refused the 
petitioner's prayer for reference on the 
ground that he had received Rs. 300 out of 
the compensaticn money awarded to him 
without protest. A preliminary objection 
has been taken by the Senior Government 
Pleader on behalf of the opposite party 
that this Court has no jurisdiction to inter- 
fere with the order of the Collector under 
5. 18, Land Acquisition Act, in revision 
under s. 115, Civil Procedure Code, and con- 
sequently the application for revision is not 
maintainable in law. 


Section 115 of the Code authcrizes this 
Court to revise the orders of the Court 
subordinate to this Court. In order to 
enable this Court to interfere with an 
order under s. 115 of the Code, it must 
be shown (1) that the crder sought to 
be reviewed is that of a Court and (2) 
that such Court is. subordinate to this 
Court. There is a divergence of judicial 
opinion cn the question whether the Col- 
lector while dealing under s. 18 is a Court 
within the meaning of s. 115 of the Oode. 
The conflicting views expressed in the 
reported cases are; (1) A Collector acts as 
an administrative officer when making a 
reference under s. 18 and is therefore not 
a Court: see Bhajant Lal v, Secretary of 
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Balk:ishna Daji Gupte v. Collector, 


pases M. H. Mayet V. 


Bombay Suburban (2), | 
Land Acquisition Collector, Myingyan (3) 
and Bhagaban Das Shah v. First Land 
Acquisition Cullector (4) at p., 13014. (2) 
A Uollector acis judicially while dealing 
with an application under s. 18 but is not 
a Court: see Abdul Sattar Sahib v. Special 
Deputy Collector, Vizagapatam (5) and 
Bhajani Lal v. Secretary of State (1). (3) 
A Gollecior acts judicially while acting 
under s. 18 and 16 a Oouri: see The 
Administrator General of Bengal v. The 
Land Acquisition Collector, 24 Parganas 
(6), Krishna Das Roy v. Land Acquisition 
Collector, Pabna (7), Leath Elies Juseph 
Solomon v. H.C. Siork \8) at p. e467 and 
Ahmad Ali Khan v. Secretary of State 
(9). 

On the question whether the Oollector 
(assuming that he is a Oourt while dealing 
with applications under $. 18 is a Court) 
is subordinate to the High Gourt within 
the meaning of s. 115 0f tne Code, a Full 
Bench of the Madras High Court has 
observed as follows: , i 

“Assuming that the Collector is a Court, is he 8 
Court subordinate to the High Oourt within the 
meaning of s. 115, Oivil Procedure Code? In my 
judgment, he is not, There is no power of appeal 
from his decision to any one, either to the District 
Gourt or to this Court. There is nothing in the 
Act to show that he is in the true sense’ of the 
word in any way subordinate to the High Oourt. 
As far as Madrasis concerned, the Courts recognized 
are those Ucurts which are referred to in various 
statutes, such as the Madras Civil Courts Act, 
His Court, if a Cour. ab all, must be Civil Court. 
The Civil Gourts are enumezated in the Civil 
Uourts Act and the Court of the _Vollector sitting 
under the Land Acquisition Act finds no place: in 
the enumeration, On the whole, L think, 1 muat 
come to the conclusion that even if the Collector, 
exercising his functions under 8. 19 although 
those functions areas 1 have pointed out, judicial 
functions, is a Court, he is nut a Court subordi- 


(1) A I R 1932 All. 568; 141 Ind. Cas, 587; 5i A 1085; 
(1932) A L J 769; Ind. kul. (1933) ALL, 67. 

(2) 47 B 699; 73 Ind, Uas. 394; A IR 1923 Bom. 290; 
25 Bom. L R 398. 

(3; ALR 1934 Rang. 118; 150 Ind. Oas. 1049; 12 R 
275; 7 R Rang. 30. 

(4) 41 O W N 1801; 174. Ind. Cas. 234; A I R1937 
Cal. 705; 10 R U 662;1 L R (1938) 2 Ual, 400. 

(9) 47 M357; 84 Ind. Uas. 6.6, A IR 1421 Mad. 443; 
46 M L 3 209; (1924) M W N 224; 19L W 445, 34 ML 
ki o i ow N2 

(6) 12 N 241, 

(i) 16 O W N 327; 13 Ind. Oas. 470,160 LJ 
16 


2. 

(8) 38 0 W N 844; 153 Ind. Seat > I R 1934 Cal. 
758, 61 O 1011; 60 O L J 181,78 A 

(9) 7 Luck 378; 137 Ind. Uas. 68, A IR 1932 Oudh - 
180;9 O W N 234; Ind, kul, (1932) Oudh 197;L R13 
A (QO) 148; 16K D 320. 

* Page of a1 U. W. N.—] ia.) ° 


{ Page of 38 0. W. N Ad) 





1938 


nate to the High Court: Abdul Sattar Sahib v. 
Special Deputy Collector, Vizagapatam (5) at p. 361%." 

The question again came up fcr decision 
before the Special Bench of the Allahabad 
High Oourt in Bhajani Lal v. Secretary 
of State (1). Jn that case King, J., who 
delivered the judgment of the Special Bench 
observed as follows: 

“If it be admitted for the sake of argument that 
the Oollector is a ‘Court’, we think that he is 
certainly not a Oourt subordinate to the High 
Oourt. The High Oourt has no Appellate Jurisdic- 
tion over the Collector and for that reason, it is 
difficult to hold that the Collector is a OUourt sub- 
ordinate to the High Qourt, even if he is @ 
‘Uourt’ in any sense of the word, ‘Section 55, 
Land Acquisition Act, gives power to the Local 
Government to make rules for the guidance of officers 
in all matters connected with the enforcement of 
the Act. This would, in our opinion, include 
power to make a rule for the guidance of a Uollec- 
tor when receiving an application under s. 18. No 
authority is given tothe High Court to make rules 
for the guidance of the Collector and for this 
reason also we think that the Uollector cannot be 
held to be subordinate to the High Court.” 

; In The Administrator-General of Bengal v. 
The Lana Acquisition Collector, 24 Parganas 
\6) and in Krishna Das Roy v. Land Acquisi- 
ton Collector, Pabna (7) 1% was assumed that 
if the Collector acting unders. 13 wasa 
Gourt, he must be a Court subordinate to 
the Hign Court. Tne question whether he 
is a Court subordinate to the High Uourt 
was neither raised nor decided in those 
two cases. In Leath Lilies Joseph Solomon 
v. H, ©. Stork (3) at p. tof tus Court 
observed as follows: 

“The High Oourt has no powers of revision unless 


the case 1s decided by a Gourt subordinate to the ` 


High Uourt, viz., subject to the Appellate vurisdic- 
tion of the High Uourt, ib ig true thata decision 
of the Collector as to the amount of an award 
may indirectly come before the High Court in its 
Appellate Jurisdiction where a reference has been 
made to the Oivil Court under s, 18, Land Acqui- 
sition Act, and it is argued that on this ground 
the orders of the Collectur ure subject to revision 
just as the orders of the Kent Uollector under the 
Valoutia gtent Act have been held to be subject of 
the revision of the High Uourt as in H., D. Cratterjee 
v. L. B, Trivedi (1u) and Allen Bros. & Co. v. 
Bando & Uo. (11). The fact remains, however, that 
the Collector cannot be suid to be a Uowt within 
the meaning of s. 115, Uivil Procedure Uode or of 
8. 107, Government of india Act.” 

16 is true thay im that case the learned 
Judges have observed tuat the petition 
for reference under s. lð is pracucally a 
part of the proceeding petore tne Land 
Acquisition Uourt. Hut the léarned Judges 
in Wat case have also obselved tnat tecn 

QO) 49 U S26; 68 Ind. Vas, 274; al 22 Oal. 427; 
26u W NI. TERS 

Wg 49 O 931; 70 Ind. Uas, 371; A I R 1923 Oal. 109} 
20 UW N 4a. an wis 
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nically speaking s. 115, Civil Procodure Oode, 
may not be applicable. 

i cannot add usefully anything to thé 
reasons which have been given by the 
learned Judges in the cases cited above in 
support of the contention of the learned 
Senior Government Pleader that the Land 
Acquisition Collector, assuming that he is 
a Oourt, is nota Court subordinate to the 
High Court. It ia true that in Solomon's 
case (8) this Court interfered under s. 115 
but in that case no relief under s. 45, 
Specitic Relief Act, could be obtained by 
the petitioner in that case as the property 
acquired in that case was outside the ori- 
ginal jurisdiction of this Court. In the pre- 
sent case the property acquired is situated 
within the original civi} jurisdiction of 
this Oourt and consequently it may well 
be that there was some remedy available 
to the petitioner under the original and 
not appellate jurisdiction of this Court. In 
this view of the matter, we give effect to 
the preliminary objection raised by the 
learned Senior Government Pleader and 
discharge this Rule. There will be no order 
for costs in this Rule. 

Bartley, J.—I agree. 

D. Rule discharged. 


teen, 


ALLAHABAD HIGH COURT 
Oriminai Revision No. 242 of 1938 
July 12, 1938 
Bennagt, J. 
MUHAMMAD YAKU B—Apptioant? 
versus 
EMPEROR—Obpposits Party 


Criminal triei—Bail—Practice—Order of release 
on bail, whether must be communicated to Sub- 
Inspector through Superintendent of Police—Sub- 
Inspector, if can disobey suck order—C.iminal Pro- 
cedure Code (Act V of 1898), 8s, 167, 496, 

The Police Kegulations are a volume of orders 
by the Local Government and there is no para- 
graph in the Oriminal Procedure Oode, giving the 
Local Government power to issue orders for carry- 
ing out the provisions of the Criminal Procedure 
Code. The Uriminal Procedure Code, therefore, 
cannot be modified by any orders of the Local Govern- 
ment in a departmental Uode. There is nothing in the 
Uode, which suggests that orders of release passed by 
a Magistrate must be communicated through a 
Superintendent of Police. There is nothing init which 
indicates that a Magistrate is incorrect when he 
adopts a method of giving his order for release direct- 
ly to the sureties of the accused. The Uode, gives 
him authority to order release on bail and it is 
certainly not tor a Sub-Inspector to refuse to carry 
out such an order on the mere technical quibble 
that he thought that such an order should be com- 
municated to him through the Superintendent of 
Police. There is nothing in s. 167, Oriminal 
Procedure Code, which indicates that the order 
either of detentions or of release should be com- 


~ 
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Under s. 496, Criminal “Procedure Code, where 2 
person is accused of a non-bailable offence, the Court 
may grant bail and there is nothing in that section 
which provides that the order for release shall be 
Lea through the Superintendent of 
- Police. 


Or. R. from an order ôf the Sessions 
Judge, Benares, dated December 18, 1937. 


Mr. K. Masud Hasan, for the Applicant. 
The Deputy Government Advocate, for the 
Crown. 


` Order.—This is a criminal revision by 
Muhammad Yakub, Sub-Inspector of Police 
who has been fined by the District Magis- 
trate Rs. 100 or four months’ simple im- 
prisonment under s.166, Penal Code, and 
Rs. 50 fine or two months’ simple imprison 
ment under s. 342, Penal Oode. The sen- 
tence has been confirmed by the learned 
Seesions Judge of Benares. Ineed not re- 
capitulate all the facts and allegations in 
this matter which have been fully set out 
in the judgments of the Oourts below. 
Briefly the matter arose from a report of 
theft made by one Jamna halwai of Phulpur 
town in Police Station Anraula, District 
Azamgarh, of which the Sub-Inspector, 
Muhammad Yakub, was then in charge. 
This report of theft was made on September 
6, 1935, against Mohan, Jethu and Sukhdeo, 
Bhars. On September 22,- 1935, Kam 
Parichan, Constable, made a report that he 
had seen a number of persons including the 


complainant Jamna Halwai collected at the- 


house of Matadin and the persons there 
decided tbat Jamna should not identify the 
property or the accused.-On October 7, 1935, 
the second officer and two Oonstables, Ram 
Parichan and Rameshwar Ram, were at 
Phulpur and the Constables reported to 
the seccnd officer that Sukhdeo Bhar was 
at the bara of Matadin and they went to 
arrest him, but Sukhdeo shut the door and 
Matadin, Sant .Bax and six others offered 
resistance and assaulted them. Tne second 


officer sent a report to the thana and a case ` 


under ss. 147 and 3321149, Penal Code, was 
Tegistered against Matadin and others on 
the night of October 7. On-the morning of 
Octcber 8, Matadin and others were told 
that the Tahsildar wanted to see them and 
they wentto the Tahsildar, whq did not 
want to see them, and itis alleged that the 
second officer arrested them and took them 
in a lorry to thana Ahraula where they 
were putin the lock-up. On October v, 
which was a Sunday, Parmeshwar, Musai 
and some cther persons went to Azam- 
“garh and made dù application tothe Bub- 
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Divisional Magistrate at his house for the 
release of Matadin and five others on bail 
The Sub-Divisional Magistrate accepted the 
bail bonds of the sureties and wrote an 
order dated October 8. 1935, 7 r. M., to the 
officer in charge of Police Station Abraula 
set'ing out that he had accepted bail for 
Matadin, and five others and staling : 

.“You are hereby directed to release the above- 
named six accused and hand them over to their 
sureties at once .....This order has been given to the 
sureties to be presented at the thana and they have 
been ordered to appear in Court with the accused 


to-morrow. + 

Now this order was not complied with 
and Matadin and the other five persons 
were brought by lorry from thana Ahraula 
to Azamgarh and released in the afternoon 
on Monday, October 9. The prosecution 
produced a number of witnesses who stated 
that the order of the Magistrate was taken 
to thana Abraula about 44. m. on October 
9, and Sub-Inspector Muhammad Yakub 
refused to release Matadin and the five 
others and sent them instead in a lorry to 
Azamgarh. Now the defence of the Sub- 
Inspector is that when the sureties arrived 
atthe thana he had already despatched 
Matadin and the five other men to Azam- 
gath and for that reason he wesnot able to 
release them. The Courts below have found 
that that defence is false and that the Sub- 
Inspector had the general diary altered and 
that the words in regard to Matadin and 
others ja rahe hain had been altered to 
ja chuke hain and that an alteration had 
also been made in the report, Ex. D-2, which 
the Sub-Inspector Muhammad Yakub sub- 


‘mitted to the Superintendent of: Police as 


he had added the words in another ink “and 
they have actually been despatched.” Learn- 
ed Counsel for the applicant in revision 
did not attempt to controvert these findings 
of the Courts below but he ‘argued that 
under para. 12 of the Police Régulations 
the-order of release should have been.com- 
municated to the Sub-Inspector through the 
Superintendent of Police. That paragraph 
states: “All communications between 
Magistrates and the Police Officers must be 
conveyed through him” that is, the Superin- 
tendent of Police. 

New in the first place the Police Regula- 
tions are a volume of orders by tke Local 
Government and there is no paragraph in 
the Criminal Procedure Oode giving the 
Local Government power to issue orders ‘for 


. carrying out the provisions of the Criminal 


Procedure Code. The Criminal Procedure 
Code, therefore, cannot be modified by any 
orders of the Local Government in a depart- 
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mental Code. Now there is nothing in the 
Criminal Procedure Code which suggests 
that orders of release passed by a Magis- 
trate must be communicated through a Sup- 
erintendent of Police In the case of an 
investigation by a Sub-Inspector,s. 167 of 
the Code laysdown that if the investigation 
cannot be completed within 24 hours fixed 
bys, 61, the accused must be produced 
before the nearest Magistrate for orders. 
Such a Magistrate may order the detention 
of the accused and if he does nct pass such 
an order then the accused would have to be 
released under s.61 Now there is nothing 
ins. 167, which indicates that the order 
either of detention or of release should be 
communicated through the Superintendent 
of Police. In many cases it will be impos- 
sible to do this; for example the Magistrate 
might be in camp and when an accused 
is brought before him by a Sub-Inspector 
unders. 17, naturally the order is com- 
municated directly to the Sub-Inspector or 
the Police having custody of the accused. 
In the present case the application for bail 
was made to the Magistrate on a Sunday 
when the office of the Superintendent of 
Police was closed. It would not have been 
possible, therefore, for the Magistrate to 
send his order to the officeof the Superin- 
tendent of Police to he forwarded. He adopt- 
ed the method of giving his order for re- 
lease directly to the sureties and there is 
nothing in the Code which indicates that the 
Magistrate was incorrect in taking this 
course. Under s. 496, Criminal Procedure 
Code, where a person is accused of a non- 
bailable offence, the Court may grant bail 
and there is nothing in that section which 
provides that tke order for release shall be 
communicated through the Superintendent 
of Police. Now itis to be noted that the 
statement made by the accused on this 
point wag as follows : 


“Why did you not release them on receiving orders 
from the S. D. M.? 


A.—They had already been despatched on remand 
to Azamgarh when the 8. D. M's orders were received 
As the bail order came direct to me in contra- 
vention of para. 12, Police Regulations, I put up the 
bail order along with my report addressed to 8. P. 
and S. D. M. for orders," 


This shows that no ground was taken 
that the reason for noncompliance with 
the order was that it was received under 
circumstances contrary to para. 12; but that 
that was merely a matter which the Police 
Officer reported to the Superintendent of 
Police. A further reference was made tby 
learned Oounsel to the evidence of D, W. 
No. 20, Mr. B, B. S. Jetly, Superintendent of 
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Police, who was at that time in Azamgarh; 
In examination-in-chief this witness stated : 

“Paragraph 12 of Police Regulations was strictly 
enforced by me at that time; my general orders 
were that no order should be taken on papers not 
received through me. They should be submitted to 
me for orders.” * 

Now no written orders have been pro- 
duced by the defence to show that Mr. Jetly 
had issued any general orders in regard to 
para. 120f the Police Regulations which 
could have misled the accused. Mr. Jetly 
does not state that he considers that an 
order of release like the present should have 
been sent through him. In cross-examinas 
tion his attention was invited to this order, 
Ex. D-1, and he stated : 

“I saw Ex. D-1 at the time, but I cannot say if 
I saw the orderson the bail application as I do not 
ordinarily see these. P.I. merely reports what bail 
has been allowed.” 

It is clear, therefore, that the evidence of 
Mr. Jetly does not support the contention 
of learned Counsel for the applicant that 
the order of release should have been sent 
through Mr. Jetly’s office. Now even if such 
a contention had been correct, I do not 
consider that a Sub-Inspector “of Police 
would be entitled to disobey an order of 
release by a Magistrate on account of such 
a technical objection. From the argument 
put forward on behalf of the applicant by 
learned Counsel, it appears to me that the 
applicant has no sense of discipline and the 
argument that he would be entitled to dis» 
obey such an order shows that he is not a 
person with a proper understanding of the 
relations. between a Sub-Inspector and a 
Magistrate. The Criminal Procedure Code 
gives a Magistrate authority to order release 
on bail and it is certainly not for a sub- 
Inspector to refuse to carry out such an 
order on the mere technical quibble that 
he thought that such an order should be 
communicated to him through the Superin- 
tendent cf Police. For these reasons I find 
no merit in the arguments put forward by 
learned Counsel for this accused Sub-Ins- 
pector. As regards the sentence which has 
been passed on tbe Sub-Inspector the fines 
of Rs. 100 and Rs. 50 appear to me to 
be lenient in view of the way in which 
the Sub-Jnspector has conducted his 
defence, and particularly in view of the 
fact that the Station diary was altered. For 
these reasons I dismiss this application in 
revision. The stay order is discharged. 

S. _ Applicotion dismissed. 
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= ‘LAHORE HIGH COURT 
Second Civil Appeal No. 647 of 1937 
November 19, 1937 
es ahs ABDUL RASHID, J. 
`` Musammat INDO AND 0THERS— 
DERENDANTS—APPELLANTS 
versus 
JAGTA AND OTAERS—PLAINTIFES AND 
ANOTHER-—DEFRENDANT— RESPONDENTS 
Punjab Tenancy Act (XVI of 1887), 8. 59—Several 
persons jointly’acquiring occupancy right—Tenancy, 
when reverts to landlord. 
The provisions of s.59, Punjab Tenancy Act, 


iot exhaustive and if 
acquired, the heirs of all the joint tenants succeed 


are 








Saddi died on 
a, December 15, 1926.) 


: The land in dispute measures 89 kanals 
and7 marlas. The plaintiffs are the owners 
of this land. The defendants claim occu- 
pancy tights under s. 6, Punjab Tenancy 
Act. The plaintifis instituted the suit, out 
of which the present appeal has arisen, on 
March 23, 1935, for pcssession of the land in 
dispute on the ground that Musammat 
Indo, defendant No. 1, Suba Singh, defend- 
ant No. 2, and Anup Singh, defendant No. 3 
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by survivorship. It is obvious that until all’ the 
descendants have become extinct, thé tenancy does 
not revert to the landlords, Mott Lal v. Kartar 


Singh (1), relied on. ; : 
§. C. A. from the decree of the Additional 
Pienet Judge, Amritsar, dated March 12, 
1937. . . 
“Mesers. Shamair Chand and Parkash 
Chand, for the Appellants. A 
Messrs. Bhagwan Dass and: Madan Gopal, 
for the Respondent (Plaintiffs). 
Judgment.—The following pedigree-table 
will be helpful in understanding the facts‘o 


a tenancy has been jointly this case: A 


a] 


LAKHA SINGH 
ae ih i m | 
} . Jhanda Singh Ganda Singh 
Prem Singh 
Chanda Bin, h J | ; H 
g awahar ira Si 
d. 8. p. Singh wa aa 
jih > Mah ingh. Suchet 
Singh 
d. 8. p. 
A di h Sub | 
nup Singh, uba Si 
defendant No. 3. defendant Ne 2. | 
| l l 
Gulab Singh Phula Singh Punjab Singh Sardul \singh = 
se, Sundar Singh Suba Singh Hardit Singh 
“ee adoptee, || S 
(died January Kartar Singh Sohan Singh==Widow, 
1929). d, 5. p. d.s. p. Musammat 
do, 
defendant 
No. 1. | 
| | 
| . | 5 
. Dagwandha Singh Bhup Singh 
Labh Singh j i 
(his mother Musammat ii ke 


were no longer occupancy. tenants in respect 
of this holding and that the plaintifis were 
entitled to resume it on the extinction of the 
line of Hardit Singh. The trial Court dis- 
missed the plaintiffs’ suit on the ground 
that the tenancy was jointly acquired by 
Gulab Singh and Punjab Singh, sons of 
Ganda Singh, and Chanda Singh, Jawahar 
Singh‘and Hira Singh, sons of Prem Singh; 
and that so long as the branch of any of 
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these five persons had not become extinct, 
the landlords were not entitled toa decree, 
Dissatisfied with this decision the plaintiffs 
preferred an appeal in the Court of the 
learned Additional District Judge. The 
learned Judge came to the conclusion that 
Anup Singh and Suba Singh had no right 
inthe land in dispute as the tenancy was 
acquired by Punjab Singh and Gulab 
Singh only, who associated with them their 
brothers Phula Singh and Sardul Singh. 
He held that as none of the descendants of 
Jhanda Singh had acquired occupancy 
rights in the landin dispute, the descend- 
ants of that branch were not entitled to 
resist the claim of the plaintiffs. On these 
findings the plaintiffs’ appeal was accepted 
and they were given a decree for posses- 
sion of the land in suit with costs through- 
out. The contesting defendants, namely 
Musammat Indo, Anup Singh and Suba 
Singh, have preferred a second appeal to 
this Court. 

The history of the acquisition of the 
occupancy rights in the land in dispute has 
been given in great detail in the judgment 
of the trial Court. I have verified the facts 
mentioned in the trial Court's judgment 
from the revenue records and find that the 
facts have been given accurately. The 
learned Additional District Judge has ob- 
served in his judgment that the occupancy 
rights in the land in dispute were acquired 
some time hefore 1465 by Punjab Singh 
and Gulab Singh who associated with 


them their brothers Phula Singh and Sardul. 


Singh. This observation isthe real basis 
of the judgment of the learned Additional 
District Judge. This observation, however, 
does not represent the facts correctly. In 
1865 the land in dispute was in possession 
of Gulab Singh and Punjab Singh, sons of 
Ganda Singh, and Chanda Singh, Jawahar 
Singh and Hira Singh, sons of Prem Singh, 
on a lease for a period of fifteen years, The 
occupancy rights were not acquired in 
1865. On July 2, 1870, occupancy rights 
were acquired in this land not by Punjab 
Singh and Gulab Singh alone but by the 
five persons mentioned above who were in 
possession of the land in dispute as lessees. 
The revenue records of the year 1865, there- 
fore, make it perfectly clear that the 
occupancy rights were jointly acquired for 
five perscns, three of whom were the 
descendants of Jhanda Singh. This 
mistake has vitiated the entire judg- 
ment of the learned Additional District 
Judge. am 


lt was tontended by the learned {Counsel - 
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for the respondents that in the revenue 
records of the years 1906-1907 and 1911- 
1912, we find that Gulab Singh and Punjab 
Singh had associated their brothers Phula 
Singh and Sardul Singh with themselves 
and that each one of these four persons 
was in possession of one-fourth of the 
land in dispute. It was urged that this 
fact showed that Chanda Singh, Jawahar 
Singh and Hira Singh had sold their 
occupaucy rights in favour of Phula Singh 
and Sardul Singh. Theinference drawn by 
the learned Counsel from the absence of the 
names of Ohanda Singh, Jawahar Singh 
and Hira Singh from the revenue records 
of 1911-1912 does not appear to me to be 
justified. If there were any sale by the . 
descendants of Jhanda Singh in favour of 
Phula Singh and Sardul Singh after the 
year 1870, that would have undoubtedly 
found a place in the revenue records. 
Moreover, we find that in the revenue records 
of 1926-1927 and 19301931, the names of 
the descendants of Jhanda Singh again 
appear as holding portions of the property 
in dispute. Further, I am not satisfied that 
the names of the descendants of Jhanda 
Singh had completely disappeared from the 
revenue records of 1906-1907 and 1911- 
1912. The name of Mahla Singh appears in 
the records of 1906-1907 as the holder of 
part of the land in dispute. 


The learned Oounsel for the respondents 
contended that as Sundar Singh had sold 
his holding to Hardit Singh, Anup Singh 
and Suba Singh, the appearance of the 
names of the descendants of Jhanda Singh 
in the revenue records of 1926+192/ was 
explainable as some of them were the 
yendees from Sundar Singh. It must, 
however, be remembered that Mahla Singh 
was not one of the vendees from Sundar 
Singh, nor were Mahla Singh's ancestors 
purchasers of the share of Sundar Singh. 
As I have held that the occupancy rights 
were acquired jointly by five persons, 
namely Punjab Singh, Gulab Singh, Hira 
Singh, Jawahar Singh and Ohanda Singh in 


‘respect of the land in dispute on July 2, 


1870, the plaintiffs are not entitled to a 
decree until the descendants of these 
persons have lost the occupancy rights 
either by sale or any other reason. As men- 
tioned above, the finding of fact given by 
the learned Additional District Judge has 
been completely vitiated by his misreading 
the revenue records of 1865 and 1870. It 
has been held in a Full Bench ruling of 
this Court, reported in Motilal v, Kartar 
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Singh (1).that the provisions of s. 59, Punjab 
Tenancy Act, are not exhaustive and that if 
a tenancy. has been jointly acquired, the 
heirs of all the joint tenants succeed by 
survivorship. Itis obvious that until all the 
descendants have .beccme exiinct, the 
tenancy does not revert to the landlords. 
For the reasons given above, .I accept this 
appeal, setaside the judgment and decree 
of'the learned Additional District Judge and 
restore that of the trial Court. Having 
regard to all the circumstances of the case, 
Lleave the parties to bear their own costs 
throughout. 

De : Appeal accepted. 


{1) 11L 427; 127 Ind. Cas. 1; A I R 1930 Lah. 
515; 31 P L R 644; Ind. Rul. (1930) Lah. 801; 12 Lah. 
LJ 216. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No, 7-3 of 1938 
July 29, 1938 
ALMOND, J. C. AND MIR AHMAD, J. 
PUNJAB NATIONAL BANK; Ltp., 
- LAHORE— DEOREE- HOLDER— APPELLANT 


Versus 

~ Lala HUKAM CHAND SHAH anp 

OTHERS —J UDGNENT*DEBTORS AND ANOTHER 

: —RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 73, 47— 
Appeal—-Question solely affecting rival decree- 
holders—Appeal, if lies from decision—Order under 
a. 73, affecting judgment-debtor—Whether appealable 
—Ezecuting Court holding that agent of decree- 
holder had no locus standi to apply and application 
ultra vires—Order is appealable under s. 47—~Princi- 
pal and agent—Delegation of power by agent—Limit 


of. 

Where the question is solely between the two 
rival decree-holders, the decision of that question is 
purely one under s. 73, Oivil Procedure Code, and 
no appeal having been allowed from an order under 
that section the aggrieved person has no right to 
appeal. Of course s, 73 (2), gives him a right of 
suit. Where, however, the judgment-debtor ig direct- 
ly. or indirectly interested in the order under s. 73, 
it falls under s. 47,as well,and is, therefore, appeal- 
able. 
> [Case-law referred to.] 

The question as to the locus standi of the agent 
of the decree-holder is one in which the judgment- 


debtor is pre-eminently interested and a decision . 


on that question’ is no doubt one which will also 
have effect between the decree-holder and the judg- 
ment-debtor so far as the execution, discharge or 
satisfaction of the decree is concerned. An order, 
theiefore, of the executing Court holding that the 
agent of the decree-holder who filed an application 
had no locus standi to apply and thatthe applica- 
tion was, therefore, ultra vires, is appealable under 
5. 47, Civil Procedure Code. 

The maxim delegatus nonpotest delegare is clear 
and debars an agent from delegating his powers 
beyond the limit prescribed by thej;principal. |p. 
875 col. L] 
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C.A, from the order of the Senior Sub-: 
Judge, Hazara at Abbottabad, dated Janu- | 
ary 17, 1938. 

Mr. Diwan Chand, for the Appellant. 

Mehta Ramji Das, R. 8S. (Diwan 
Giyan Chand), Chaudhury Jai Krishan, for 
Respondents Nos. 4 and 7. i ; 

Mir Ahmad, J.—The Punjab National ` 
Bank holds two decrees against Lala 
Hukam Chand Shah and others. The Bank 
has hy a document dated January 18, 1932, 
appointed Firm R. B. Lala Tirath Ram 
Shah of Nawan Shahr as agent for the 
recovery of this amount from the judgment- 
debtors. It was stipulated that the agent 
firm shall be responsible to pay the Bank 
the sum of Rs. 45,000 out of the. decretal 
amount which comes to about Rs. 70,000 : 
and costs, the balance, if relized, going to > 
the agent firm as remunerati.n. On May : 
30, 1934, R. B. Ishar Das on his own 
behalf and on behalf of the proprietors * 
of the Firm R. B. Tirath Ram Shah. 
appointed Lala Kanhya Lal and Lala Jai 
Karan as their agents authorizing them to 
do all acts necessary in connection with the 
business of the Firm R. B. Tirath Ram: 
Shah. Diwan Giyan Ohand also has a 
decree against Lala Hukam Chznd Shah: 
and others. He has obtained an order of 
attachment and sale of the property belongs . 
ing to the judgment: debtors. 

On August 30, 1937, Lala Jai Karan, 
acting cn behalf of the Punjab National. 
Bank, presented an application for execus. 
tion in which he asked for a rateable dis- 
tribution of the assets expected to be. 
realized in the execution proceedings ini- 
tiated by Diwan Giyan Chand. Diwan 
Giyan Chand objected that the Punjab. 
National Band was not properly represented 
before the Court and, therefore, their 
application for rateable distribulion was 
not competent. The execution Judge ob« 
served that the power-of-attorney ex@cuted 
in favour of the Firm R B. Tirath Ram 
Shah was not attested as required bys. 89, 
Evidence Act, and that he could not, there- 
fore, presume that it was genuine. . He.aiso 
added that in this power-of-attorney the. 
Bank had authorized the Firm R. B. Tirath 
Ram Shah to appoint a Pleader or an 
Advocate or Vakil or Court mukhtear to 
prosecute the proceedings. that Lala Jai 
Karan was neither of these, and that, 
therefore, Lala Jai Karan also had no 
authority to institute the application for 
rateable distribution on behalf of the 
Firm R. B. Tirath Ram Shah. On these 
grounds the learned Judge disnfissed th 
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pplication as ultra vires. The Punjab 
«ational Bank has presented an appeal to 
Mihis Court. 

A ‘preliminary objection has been taken 
oy the respondent that the order of the 
»xecution Judge isnot open to an appeal. 

Wt is urged on the authority in Balmer 
MLawrie & Co. v. Jadunath Banerjee (1) that 
«an order refusing rateable distribution 
ade under s. 73, Civil Procedure Code, 
etween two rival decree-holders is not 
mappoealable. The learned Counsel for the 
mappellant has contended that the order 
maffects the judgment-debtors so far as the 
«execution, discharge or satisfaction of the 
decree held by the Bank is concerned, that 
it, therefore, falls within ihe purview of 
s..47, Civil Procedure Ocde and that such a 
decision under s. 47, Civil Procedure Code, 
having the force of a decree is appealable; 
Balmer Lawrie & Co. v. Jadunath Banerjee 
(1) may be called the basic ruling on the 
point in dispute. The head-note of that 
ruling runs thus: 

“An order, refusing rateable distribution made 
under s. 73, Civil Procedure Code (Act V of 1908), 
between two rival decree-holders, which does not 
affect or interest the judgment-debtor, is an order 
in. execution proceedings but is not a decree, 
as all the conditions enumerated in s. 47 of that 


Code sre not present, and consequently is not 
appealable.” : MÊNE 

The underlined (here jtalicized) is ours. 
This principle has been reiterated by the 
other High Oourts in India. For instance, 
the Madras High Court has held in 
Viswanatham Krishtich v. Venkata Reddy 
(2) as follows: 

“Two. persons obtained decrees against the same 
judgment-debtors, One of them attached some 
properties of judgment-debtors while the other put 
in an application for rateable distribution. The 
application was dismissed by the Court executing the 
decree : 

Held, that judgment-debtors were notin any way 
interested inthe question as to whether the amount 
realized by sale of the properties should be rateably 
distributed, between the rival decree-holders. The 
question related only to a dispute between rival 
decree-holders in which the judgment-debtors were 
not interested, and the question was not one which 
arose under s, 47, Civil Procedure Code and the 
decision was not, therefore, liable to appeal. (Head- 
tas of Viswanatham Krishtiah v. Venkata Reddy 
( )” ; 

‘To the same effect is the view of the 
Bembay High Court: wide Navaj Bhavdu 
Patil. v. Totaram Govind Patil (3); of the 
Rangcon High Court: videM. T. T. K. M. 


(1) 42 O 1; 27 Ind. Cas, 644; A IR 1915 Cal. 
658; 19 O W N 1202. 

(2) A I R1936 Mad. 136; 160 Ind. Cas. 573; 59 
M 399; 70M L J 33; 43 L W 31; (1936) M W N 44; 8 
R M 669. 
` 3). A- I R 1931 Bom. 252; 133 Ind. Oas. 737; 33 
Bom. L R 503; Ind. Rul.. (1931) Bom. 385, 
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M. N. Chettyar Firm v. K. P. A. N. M. 
Firm (4); and of the Lahore High Court 
vide Daulat Singh v. Rup Narain (5) A 
Judge of this Court has also expressed a 
similar opinion in Hemraj v. Balu Ram & 
Sons (b). By way of illustration we may as 
weil quote one or two casesin which an 
order passed under s. 73, Civil Procedure 
Oode, was found to be one which affected tha 
judgment-debtor and was, therefore, held to 
be appealable. One of them is Sorabjt 
Coovarji v. Kala Raghunath (7). Two 
judgment-ereditors obtained the attachment 
of the property belonging to their judgment- 
debtor. On the date fixed for sale the 
judgment-debtor apparently acting under 
O. XXI, r. 55, Civil. Procedure Oude, pro- 
duced money sufficient to satisfy the two 
decrees. The Court set aside the attach- 
ment and entered the complete satisfaction 
of the claims of the judgment creditors, 
On the next day a third person who held a 
decree against the same judgment-debtor 
applied for a rateable distribution of the 
money paid into Uourt by the judgment- 
debtor. He also asked forthe sale of the 
properties which had been attached but 
released. The execution Judge accepted 
the petition and issued orders as prayed 
for. The judgment-debtor went up on 
appeal and it was keld thatthe order was 
appealable because it fell under s. 47, Civil 
Procedure Code. In Venkataperumal v. 
Venkata Reddi (8) the judgment-debtor 
had objected to the application for rate- 
able distribution on the ground that there 
were no assets with the Court, the assets 
received having long ago been dea't with. 
His objection was overruled and the 
judgment-debtor appealed against that 
order. It was held by the High Court 
that the judgment debtor being interested 
in the matter, the order though relating to 
rateable distribution was one under s. 47, 


Civil Procedure Code, and was appzalable. 


It follows from what has been said above 
that there is a unanimity of opinion that 
where the question is solely between the 
two rival decree-holders the decision of 
that question is purely one under s. 73, 
Civil Procedure Cade, and no appeal having 
been allowed from an order under that 


(4) A I R19298Rang 198; 120 Ind. Cas. 693; Ind. 
Rul. (1930) Rang 53. 

(5) A IR 1932 Lah. 96; 134 Ind. Caa, 195; 33 P L 
R 89; Ind. Rul. (1931) Tah, 893, 

(6) A IR 1936 Pesh. 52;160 Ind. Oas. 892;8R 
Pesh. 134. 

(7) 36 B 156; 12 Ind. Oas. 911; 13 Bom. L R 1193. 

(8) 39 M 570; 29 Ind. Cas. 231; AI R 1916 Mad, 
20; 29 ML J 96;(1915) M W N 334; 17 M L T 427, 
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section the aggrieved person has no right to 
appeal. Of course s. 73 (2), Civil Procedure 
Code, giveshim aright cf suit. The High 
Courts are also agreed that where the 
- judgment-debtor is directly or indirectly 
interested in the order under s. 73, Civil 
Procedure Code, it falls under s. 47, Civil 
Procedure Oode, as well amd is, therefore, 
appealable. In fact these conclusions are 
justified by a comparison of s.47 and s. 73, 
Civil Procedure Code. They run thus: 

“Section 47.—(1) All questions arising between the 
parties to the suit in whichthe decree was passed, or 
their representatives, and relating to the execution, 
discharge or satisfaction of the decree, shall be 
determined by the Court executing the decree and not 
by a separate suit. N Pea 

(2) the Court may, subject to any objection as to 
limitation or jurisdiction, treat a proceeding under 
this section as a suit or a suit as a proceeding and 
may, if necessary, order payment of any additional 
court-fee, 

(8) Where a question arises as to whether any 
person is or is not the representative of a party 
such queetion shallfor the purposes of this section 
be determined by the Court. 


Section 73.—(1) Where assets are held by a 
Court and more persons than ons have, before the 
receipt of ‘such assets, made application to the 
Court for the execution of decrees for the payment 
of money passed against the same judgment-debtor 
and have not obtained satisfaction thereof, the 
assets, after deducting the costs of realization, 
shall be rateably distributed among all such 
persons: 

Provided as follows: 

(a) Where any property is sold subject to a 
mortgage or charge, the mortgagee or incumbran- 
cer shall not be entitled to share‘in any surplus 
arising from such sale: 

(b) Where any property liable to be sold in exe- 
cution of 8 decree is subject to a mortgage or 
charge the Oourt may, with the consent of the 
mortgagee or incumbrancer, order that the pro- 
perty be sold free from the mortgage or charge, 
giving to the mortgagee or incumbrancer the same 
interest in the proceeds of the sale as he had in the 
property sold. 

tc) Where any immovable property is sold in 
execution of a decree ordering its sale for the dis- 
charge of an incumbrance thereon, the proceeds 
of the sale shall be applied first, in defraying the 
expenses of the sale; secondly, in discharging thee 
amount due under the decree; thirdly in‘ discharg- 
ing the interst and principal moneys due on sub- 
sequent incumbrances (if any): and fourthly 
rateably amonst the holders of decrees for the 
payment of monsy against the judgment-debtor, 
who have prior to the sale of the property, applied 
to .the Court which passed the decree ordering such 
sale for execution of such decrees and have not 
obtained satisfaction thereof. 

(2) Where all or any of the assets liable to be 
rateably distributed under this section’ are ipaidjto 
a person not entitled to receive the same, any per- 
son so entitled may sue such person to compel 
him to refund the assets. + eS] 

(3) Nothing in this section affecte any right of 
the Government.” 

SGIn is clear that where two rival decree- 


holders are fighting for rateable distriba- 
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tion, the fight is between two strangers 
either of whom is not a party to the exe- 
cution proceedings in which the other is 
interested. A decision amongst them .inter 
se is, therefore, evidently not one relating 
tO the execution, discharge or satisfaction 
of any of the two decrees and does not. fall 
under s. 47, Oivil Procedure Oode. The 
adjudication would undoubtedly be covered 
by s. 73, Civil Procedure Uode, only. Again 
itis obvious that if the execution Judge 
in deciding the question between two rival 
decree-holders regarding rateable distribu- 
tion gives a finding which also affects the 
liability of the judgment-debtor so far as 
one of the decree-holders is concerned, that 
finding is one under s. 47, Civil Procedure 
Oude, as well, beingan adjudication on a 
point involved between the judgment-debtor 
and a particular decree-holder. | 

Applying these principles to the present 
case we are of opinion that the order under 
appeal is one which affects the judgment- 
debtor. The question as to the locus standi 
of the agent of the decree-holder is one in 
wi.ich the judgment-debtor is pre-eminently 
interested and a decision on that question 
is no doubt one which will also have effect. 
between the Punjab National Bank and 
the judgment-debtor so far as the execu- 
tion, discharge or satisfaction of the decree 
of the Bank is concerned. We hold, there- 
fore, that the order of the execution Judge 
is appealable under s. 47, Oivil Procedure 
Code. i 

We will now turn to the merits, The 
first point to consider is whether the power 
of attorney alleged to have been executed 
by the Bank in favour of the Firm R. B. 
‘Tirath Ram Shah has been duly proved to 
have been executed by the former. Had it 
been attested, a presumption would have 
arisen under s. 85, Evidence Act, in favour 
of its execution. But this has not been 
done. There is no material on the fecord to 
establish that it has been executed by the 
Bank. We hold, therefore, that the docu- 
ment stands unproved on the record. If 
this had been the sole cbjection raised by 
the rival decree-holder and accepted by the 
execution Judge, we would have remanded 
the case to that Judge with the direction 
that he should give the party producing the 
power-of-attorney an opportunity to prove 
its execution by evidence. For, we do not 
approve of the dismissal of the execution 
applicaticn on this ground when evidence. 
could have shown whether the power was 
conferred on the agent or not. But there is 
another objection which is fatal to the: 
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application and in view of our opinion on 
it we do not consider it necessary to ask 
for evidence as to the execution of the 
power-of-attorney. The objection is that 
Mr. Jai Karan who presented the petition 
could not act for the Firm R. B. Tirath 
Ram Shah according to the text of the 
Power-of-attorney said to have been given 
by the Bank. It is pointed out that the 
power of attorney allows the the agent firm 
only to employ a Pleader, or an Advocate 
or a Vakil or a Court mukhtiar to act on its 
behalf and that Mr. Jai Karan is neither of 
them. We think that there is a great force 
in this contention. The maxim delegatus 
nonpotest delegare is clear and debars on 
agent from delegating his powers beyond 
the limit prescribed by the principal. In 
this connection, we may also quote s. 150, 
Contract Act which runs thus: 

“An agent cannot lawfully employ another to 
perform acts which he has expressly or impliedly 
undertaken to perform personally, unless by the 
ordinary custom of trade a sub-agent may, or 
from the nature of the agency, a sub-agent must be 
employed.” ' 

It is obvious that the Bank intended that 
the Firm B. B. Tirath Ram Shah should act 
through one of ils partners or through a 
Pleader or an Advocate or a Vakil or a 
Court mukhtiar and no one else. Mr. Jai 
Karan does not fall under any one of these 
categories and the execution Judge was 
right, therefore, in holding that the applica- 
tion of the Punjab National Bank was 
ultra vires in this respect. As a result, 
we maintain the order of the execution 
Judge on this ground and dismiss, the 
appeal with costs. 

8. Appeal dismissed. 


Cee” 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 7 of 1937 

6 August 1, 1938 

Bennet, Aa. O. J. AND VERMA, J. 

BABU RAM—DECREE- HOLDER — 

APPELLANT 
VETSUS 
GOPAL SAHAI—JUDGMENT-DEBTOR 
— RESPONDENT 
Limitation Aet (IX of 1908), Sch. I, Art. 182— 

Decree on condition that court-fees were to be 
deposited—Court-jees paid after three years and 
accepted by Court—Court’s discretign to accept—Sub- 
sequent application for execution—Time, when begins 
to eee Procedure Code (Act V of 1908), 
8. 
“A decree was passed on the condition that neces- 
sary court-fees were to be deposited. The decree- 
holder, however, deposited the court-fees only after 
three yearseafter passing of the decree and they were 
accepted ‘by the QOourt. The decree-holder then 
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applied for the execution of the decree. It was con“ 
tended that application was time-barred : 

Held, that under s. 149, Civil Procedure Code 
the Court had an absolute discretion to allow a 
person by whom a court-fee is payable, to pay the 
court-fee at any stage. The decree was not com- 
plete until the payment of the court-fee, and until 
that date there was no decree which could be 
executed. Until there was a decree capable of exe- 
cution, it could not be said that limitation had 
begun to run under Art. 182, Limitation Act 
Sri Narain Tewari v. Bri Narain Rai (1), distin- 
guished. | 

L. P. A. against the decision of Sulaj- 
man, ©. J. in Ex. 3. A. No. 253 of 1935 
dated November 2, 1936. i 

Messrs, Shiva Prasad Sinha and G. S. 
Pathak, for the Appellant. 


Mr. N. P. Asthana, for the Respondent. 


Bennet, Ag.C. J.—This is a Letters Pat 
Appeal by Babu Ram, son of Jhau Lal 
decree-holder, in a suit. The suit was one 
for dissolution of partnership brought by 
Gopal Sahai, the respondent before us. and 
one Sham Lal against Jhau Lal, the father 
of the appellant befcre us, and others. On 
December 12, 1927, Jhau Lal was given a 
final decree for Rs. 35340 to be paid by 
Gopal Sahai alone on condition that the 
necessary court fees were deposited. Gopal 
Sahai had a decree for Rs. 185-7-0 against 
Jhau Lal and others. In 1931 Gopal Sahai 
executed his decree against Jhau Lal alone 
Jhau Lal objected that his decree against 
Gopal Sahai was fora larger amount and 
that there should be a set of. Gopal Sahai 
replied that as Jhau Lal had not paid the 
court-fee he was not entitled to execute to 
his decree. Thereupon Jhau Lal tendered 
the court-fee on his decree on Apri] 2 1932 
and the Court accepted it. Gopal "Sahai 
then pleaded that Jhau Lal's decree was 
barred by time. The execution Oourt of 
first instance disallowed the objection. The 
lower Appellate Oourt held that the decree 
of Jhau Lal was barred by time, and the late 
Hon'ble Chief Justice of this Court Sir Shah 
Sulaiman has upheld that order. The ques- 
tion before us is, was the execution of 
the decree of Jhau Lal for Rs. 353-4-0 barred 
by ae 4 

ow learned Counsel and the 
Chief Justice bad relied for the ie teat 
decree was barred by time on certain rulings 
one cf which is reported in Sri Narain 
Tewari v, Brij Narain Rai (1). This was a 
ruling of a Bench of which one of us was a 
member and in that case there was a decree 
under which the decree holder was granted 


(1) A I R 1931 All, 326; 131 Ind. 


Cas, 559; 
ALJ 319; Ind. Rul. (193i) Au, 396, 07 999; (1931) 
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a right to recover possession of property in 
the hands’ of the defendants contingent on 
the decree holder paying a certain sum of 
money to the defendants, but no date 
was fixed for the payment. It was held 
that on the passing of that decree Art 181, 
Limitation Act applied, and the decree 
holder had a right to make-the payment to 
the judgment-debtor on the passing of the 
decree, and, therefore, limitation for his right 
to apply began torun from the time when 
the right to apply accrued, that is, the pass- 
ing of the decree, and he was barred by 
three years’ limitation as he did not make 
the payment within three years from the 
date of the decree. That application made 
more than three years from the date of 
the decree was, therefore, held to be barred 
under Art. 181. Now it will be noted 
that ‘that was payment to be made by one 
party to theother. The condition in the pre- 
sent case is otherwise as the condition in the 
present case is the payment of court-fee. 
Now for court-fee, there is a section in the 
Oivil Procedure Code, s. 149, which provides 
as follows: 

“Where the whole or any part of any fee pres- 
cribed for any document by the law for the time 
being in force relating to court-fees has not been 
paid, the Court may, in its discretion, at any 
stage allow the person, by whom such fee is pay- 
able, to pay the whole or part, as the case may 
be, of such court-fee; and upon such payment the 
document, in respect of which such fee is payable, 
shall have the same force and effect as if such fee 
had been paid in the first instance.” 


This section gives the Court discretion at 
any stage to allow the person by whom a 
court-fee is payable to pay the court-fee. The 
Court of original jurisdiction has in the pre- 
sent case allowed the payment of the court-fee 
on April 2, 1932, on the application of 
Jhau Lal. The question is, was the 
Court entitled to accept that payment or 
not. Section 149, Oivil Procedure Oode, 
in our opinion gives the Court an absolute 
discretion in this matter. Learned Counsel 
argued that the application to pay the court- 
fee could not be made later than three years 
after the date of the decree because such 
an application would be barred under 
Art. 182 of Limitation Act. But, in our 
view, the decree was not complete until the 
payment of the court fee, and until that date 
there was no decree which could be execut- 
ed. In our view also the proceeding 
had not become final in the Court of first 
instance until the Court either accepted the 
court fee from Jhau Lal or had held that hig 
claim was dismissed on account of his 
failing to pay the court-fee, We may. also 
refer to the provisions in s. 11, Oourt 
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Fees Act, which deals, among other matters, 
with the payment of court-fee in a caso like 
the present which is a suit for an account. 
That section provides: Pes 

“The decree shall not be executed until th 
difference between the fee actually paid and the 
fee which would have been payable had the suit 
comprised the whole of the profits or the amount 


so decreed shall have been paid to the proper 
officer.” 


This shows that until the paymentis made, 
there is no decree capable of execution. In 
our view until there is a decree capable of 
execution if cannot be said that limitation 
has begun torun under Art. 182, Limitation 
Act. For these reasons we allow this Letters 
Patent Appeal with costs throughout and we. 
restore the order of the execution Oourt of 
first instance. 


8. Appeal allowed. 


CALCUTTA HIGH COURT 
Suit No 570 of 1936 
July 21, 1937 
Panokerpas, J. 
SAILESH KUMAR SINGH— PLAINTIFF 
Lersus 
NURSING PANDEY —Deranpant 
Letters Patent (Calcutta), cl, 12—‘Suit for land"— 
After persons death intestate his brother taking 
possession of immovable property situate outside 
territorial jurisdiction of Original Side and obtaining, 
letters of administration—Suit by son of deceased 
for possession, accounts and administration by or 
under direction of Court—Suit held one for land 
and Original Side had no jurisdiction—-Cl. 12, leave 
under. 


An administration suit is not a suit for land. — 


P. M. A. Vellippa Chettiar v. Saha Govinda Dass (1) 
relied on. as 

A Hindu having died intestate, his step-brother 
took possession of his immovable property situate 
outside the territorial jurisdiction of the Original 
Side of the Calcutta High Court and obtained 
letters of administration. Theson of the deceas- 
ed brought a suit against the step-brother of 
the deceased alleging that he was the eabsolute 
owner of the said property and that the grant- 
ingof tbe letters of administration was invalid. 
Heclaimed the reliefs, for possession of the property, 
for accounts of the defendants’ dealings with the 
property and alternatively for the removal of the 
defendant as an administrator and administration by 
or under direction of Court : 

Held, that the suit was not in essence an adminis- 
tration suit at all bat a suit for land as the main 
relief claimed was for possession ofthe estate, and 
the property being outside the territorial jurisdic- 
tion of the Origittal Side, the High Court had no 
jurisdiction to try the suit. 

Where in a plaint the plaintiff alleges that he in- 
stitutes the suit withleave under cl. 12 of the Letters 
Patent there should, strictly- speaking, be a prayer 
that such leave be granted. 

Messrs. S. M. Bose, P.C. Ghosh. and Si 


P. Chowdhury, for the Plaintiff. 
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Messrs. S. N. Banerjee (Sr), and S. N. 
Banerjee (Jr.), for the Defendant. 

dJudgment—In ihis case an order has 
been made by Ameer Ali, J. that the ques- 
tion of the jurisdicticn of the Court be tried 
as @ preliminary issue. The defendant's 
contention is that the Court has no juris- 
diction to entertain the suit because it is 
a suit for land within the meaning of cl. 12 
of the Letters Patent, such land being 
situated wholly outside the local limits of 
the territorial jurisdiction of the Original 
Side. The words “suits for land or other 
immovable property” in cl. 12, having given 
rise toa considerable number of divergent 
decisions in the High Courts of Calcutta, 
Bombay and Madras which exercise original 
jurisdiction under their respective Charters. 
The plaintiff has framed his casein the fol- 
lowing manner. In para.1of the plaint he 
states that he isthe only son and sole heir 
of one Ram Kissore Singh, a Hindu gov- 
erned by the Mitakshara School of Hindu 
Law, who died intestate on February 2, 
1919. Hetken alleges that many years 
prior to his death, Ram Kissore Singh sepa- 
rated from his three step-brothers, includ- 
ing the defendant, Nursing Pandey, and 
thereafter carried on a separate business 
in the District of Darjeeling and acquired 
considerable properties out of its profits. In 
para 2,he pleads that on the death of Ram 
Kissore Singh, his property devolved abso- 
lutely and exclusively on the plaintiff, who 
was then a minor of the age of two years, 
. and that the said properties were taken 
possession of by the defendant. He goes 
on to state that in August, 1919, the de- 
fendant applied to this Court for letters 
of administration to the estate of Ram 

Kissore Singh and obtained a grant. Para- 
graph 2 concludes witha reference to Sch. A 
to the plaint in which the particulars of 
these Properties are given. From the Sehe- 
duleit appears that no part of the immov- 
-able properties is situated within the juris- 
` diction of the Original .Side. In para. 3 
he states that the grant was obtained 
without notice to the plaintiff who was not 
properly represented in the proceedings, 
and, he submits that under the grant the 
defendant acquired no rightcr title. The 
succeeding paragraphs set out various acts 
of waste and misappropriation with which 
the plaintif charges the defendant. Para- 
graph 7, is as follows: 

“The plaintiff states that since about the year 
1921, there remained nothing further to be done 
relating tqthe administration of the said estate 
and that there were and are no debts or legacies 
of the deceased to psy, and that the plaintiff 
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became entitled to possession thereof. The plaint“ 
iff attained majority in the year 1935, and since 
then called upon the defendant to make over the 
snid estate to him and to render accounts of 
his dealings but the defendant has not yet done 
80. 5 


In para. 9, the plaintiff states that his 
cause of action arises partly within the 
jurisdiction of this Court which granted the 
letters of administration referred to, wherein 
the defendant took possessicn of and under- 
took to administer the estate. He also 
states that the cause of action arose on 
or about the month of March 1936, when the 
defendant refused tomake over possesssion 
of the estate to the plaintiff, or alterna- 
tively, on the puaintiff's majority, in or 
about the menth of April 1933. Para- 
graph 8 also alleges that the plaintiff insti- 
tutes the suit with leave under el. 12 of the 
Letters Patent. There should, strictly speak- 
ing, be a prayer that such leave be grant 
ed. I am, however, willing to treat the 
allegation as the equivalent of a prayer. 
Leave under cl. 12 has been endorsed on the 
plaint by the Judges dealing with interlocu- 
tory matters. 

The relief prayed is, first, possession of 
the estate ; secondly, an account of the 
defendant's dealings with the estate on the 
basis of wilful default and neglect; thirdly 
and alternatively, the removal of the de: 
fendant as such administrator and admi- 
nistration by and under the direction of the 
Court ; fourthly, discovery and all necessary 
enquiries and directions ; fifthly, accounts; 
sixthly, damages ; seventhly, a Receiver ; 
eightly, mesne profits; and ninthly, costs. 
The plaintiff maintains that this suit is an 
administration suit and accordingly not a 
suit for land within the meaningof cl. 12. 
That an administration suit is not a suit 
for land, is a proposition which is supported 
by authority. In P.M. A. Vellippa Chei- 
tiar v. Saha Govinaa Dass (1), a Fuil Bench 
of the Madras High Court held a purchaser's 
suit for specitic performance of a con- 
tract for the sale of land outside Madras 
made in Madras, by parties resident there- 
in, is nota suit for land, within the mean- 
ing of cl. 12 of the Letters Patent. Tne 
decision is at Variance with decisions of 
this Court, and 1 merely menticn 1t in order 
to refer to certain obiter dicta of Venkata- 
subba Rao, J. at p.823*, where he says: 

“Some Judges have construed the words ag 


meaning suits relating to or concerning the land. 
lt seems to me that this construction, at any rate 


(1) 52 M 809; 118 Ind. Cas. 73; A I R 1929 Mad. 721; 
57 M L J 190; Ind Rul. (1929) Mad. 761; 30 LW 169 
Œ B) eee 

*Page of 52 M.—| Ed]. 
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is no longer open to the Indian Courts, having 
regard to two decisions of Privy Council, which 
must be deemed to have held that administration 
suits are not suitsfor land.” 

And he continues ; 

“Now where ina suit for administration, land is 
involved, it is in a sense a suit ‘relating to or 
Concerning land; but such a suit has now been 
authoritatively held not to be a suf, for land.” 


One of the Privy Council decisions on 
which the learned Judge relies is Benode 
Behari Bose v. Nistarini Dassi (2), where 
it was held that as ancillary toan order 
for administration this Oourt had jurisdic- 
tion to set aside a lease of land outside 
the territorial limits which had been ob- 
tained as an incident of the fraud of cer- 
tain executors on which the administration 
decree was founded. The other desision is 
Srinivasa Moorthy v. Venkata Varada 
Aiyangar (3). 1 ao not consider that that 
decision throws much light on the question 
of administration suit. generally, because 
so far as I can see, it was never argued 
that the suit was a suit for land, the 
Madras Court holding that it had jurisdiction 
because the grant of levters of administration 
by it was part of the cause of action within 
the meaning of cl, 12, and also because 
the defendant was dwelling within the 
jurisdiction within the meaning of that 
clause. This view was afiirmed by the 
Judicial Committee. The judgment of the 
Madras High Uourt, against which the appeal 
to His Majesty in Oouncil was preferred, is 
to be found reported in Srinivasa Moorthy 
v. N. T. Venkatavaraua Aiyangar (4). It is 
not possible from the report to discover 
exactly what reliefs were asked for in the 
plaint, but it appears from the order made 
by tne trial Judge, that the immovable 
property of the deceased was not directly 
affected at all, the only directions with re- 
gard to it being that, if necessary, a portion 
of it should besold and the proceeds paid 
into Court. 

My attention has been also called to 
Krishnadoss Vithaldoss v. Ghansamdoss (5), 
where the Madras High Oourt held that a 
suit for an account of the management ofa 
trust was not asuit for land, the trust pro- 
perties being immovable properties situated 
in the mofussil. Now, accepting the view of 
Venkatasubba Rao, J. that the authorities 


na O 180; 32 1 A 193;9 O WN 961;20 LJ3189 


(3) 34 M 257; 11 Ind. Cas, 447; 38 I A 129; 21M LJ 
669; (1911) 2 MW N 375; 140 L J 64;15 O WN 741; 
8A L J 714;13 Bom, L R 520; 10M L T 263 


(PO). 
Chasen year a 9 
(A 20 Mad. 1084; . Oas, 188; 49 M L 
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show that an administration suit is not a.s 
suit for land, I am of opinion that this 
suit is not in essence an administration 
suit at all. The main relief asked for is 
possession of the estate. The schedule 
sets out the immovable properties in the 
estate and they are all situated in the 
mofussil. There are certain movable pro- . 
perties also specified and -where their 
situation is given, it is also outside the 
jurisdiction, . 

The prayer for administratiun by and 
under the direction of the Court is an 
alternative prayer and is really inconsis- 
tent with the submission of the plaintiff 
in para. 3 that under the grant of admi- 
nistration the defendant acquired no right 
or title. In my opinion, the suit so far as 
the immovable properties are concerned, 
is a suit for their recovery from the defend- 
ant on the allegaticn that he is a. tres” 
passer. In other words the plaintiff's 
case is that the defendant under colour of 
an invalid grant of letters of administra- 
tion, has obtained possession of the immo- 
vable properties and has refused to make 
them over when called upon to do so by the 
plaintiff as the true owner. As faras the 
movable properties are concerned, the suit 
must, in my opinion, be regarded as a claim 
in detinue, the plaintiff's case being that 
the defendant is now in possession of these 
properties and has refused to deliver them 
to the plaintiff on demand. In so far as. 
the suit is a suit for land, the questions of” 
the residence of the defendant and of the 
place where the cause of actlon or any 
part of it arose, are irrelevant, and as 
regards the claim to the movable |. pro- 
perty, there is no allegation that the 
defendant dwells within the local limits of 
the jurisdiction of the Court in fact he is 
described as residing in the District ‘of 
Darjeeling. The method by which he- 
obtained possession of the movable pro- 
perty is no part of the plaintifi’s cause of 
action. What the plaintiff has to prove 
is that the movable property is his and 
is now in the possession of the defendant | 
who was refused to deliver it on the, 
demand. ; 

The defendant has relied upon the case 
in Hara Lall Banerjee v. Nitambini Debi- 
(6) where Harington, J. held that where 
the plaintiff asked fora declaration that 
he was entitled to immediate and absolute 
possession of certain movable and im- 
movable properties and also for constrac- 
tion of the testator's will afd for ad-. 

(6) 29 0315. z 
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ministration of the testator’s estate and 
for accounts, the suit was a suit for land. 
That case was decided in 1901 and it 
may be questioned whether in view of 
the subsequent decisions of the Privy 
Council, it is now authoritative. The pre- 
sent case, however, is to my mind far 
clearer, because the principal prayer is for 
possession of the estate, and the prayer 
for administration is an alternative prayer; 
moreover, the removal of the defendant as 
administrator is a relief to which the 
Plaintiff is only entitled upon the hypo- 
thesis which he repudiates, that the grant 
of letters of administration is initially 
invalid. I decide the issue of jurisdiction 
in favour of the defendant and hold that 
the Court has no jurisdiction to entertain 
this suit, which is accordingly dismissed 
with costs, including reserved costs, as of 
a hearing. 
8. . Suit dismissed. 


LAHORE HIGH COURT 
Oivil Revision No. 129 of 1933 
April 14, 1938 
ADDISON, J. 

Sheikh RAHIM-UD DIN Sheikh 
ALLAHDIA—DgoreEx-acLpg2— PETITIONER 
versus 
MURLI DHAR AND OTHERS —J UDGMBNT- 
DEBTORS— KESPON DENTS 

Civil Procedure Code (Act V of 1908), a. 145— 

Surety—Haxecution of decree—Attachment of surety’s 
property—Notice, if essential. 
: There must be notice tothe surety of some kind 
before his property can be attached in execution of 
the decree, attachment of the surety’s property 
without notice being ultra vires, Muhammad tiwas 
v. Naneh Mian (1), relied on. 

It is immaterial whether such notice is given by 
the Oourt which passed the decree or the Court to 
which it is sent for execution. Lakshmi Shankar 
v. Raghu Mal (2), relied on. 

O. R.. from the order of the District 
Judge, Delhi, dated October 23, 1937. 

Mr. Mohd. Amin, for the Petitioner. 

Mr. Qabul Chand Mittal, for the 
Pondents. 

Order.—Rahim-ud-Din obtained an ex 
parte decree against the judgment-deptors 
in the Small Vause Vourt, Veiut. One of the 
judgment-debtors, Maharaj Kisnore, applied 
to nave the. ex parte decree set asiae and 
his application was entertained oa conditiun 
that security was forthcoming for satisfaction 
of the decree in case his application should be 
unsuccessiul. Theex purie deviee was not 
set aside. The decree-hoider realized part 
of this decree from his judgment-debiors and 
then applied to the Small Uause Court to 
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transfer the decree to the Court of a 
Subordinate Judge, Fourth Clasa, for further 
execution. A transfer certificate was grant- 
ed by the Judge, S.nali Cause Couri, the 
balance of the decretal amount outstanding 
being shown, to be Rs. 344 and it was also 
made clear that tne execution of tae decree 
was transferred as against the three judg- 
ment-debtors and tue surety Kidar Natn. 
After the transfer certain immovable pro- 
perty of the sureiy was attached. The surety 
al tuis stage appeared and objected that the 
Subordinate Judge, Fourth Olass, had no 
power to execute ihe decree against him. 
The transferee Court held that the decree 
had not been fully satisied and that the 
surety admitted tuat he was liable under 
the terms of his bond, but refused to 
execule the decree against him on the 
ground that it had no jurisdiction to do 
so. Against this decision, this petition for 
revision has been preferred to this Court. 

Under the terms of s. 145, Orvil Procedure 
Oode, a surety is undoubtedly liable and 
tne decree or order may be executed against 
him, provided that such notice as the 
Court thinks sutticient has been given to 
the surety. In tke present case no notice 
was given to the surety as to why the 
decree should not be executed - against him. 
His property was atonce attached. It was 
held by me in Muhammad Ewaz v. Naneh 
Mian (l), that there must be notice to the 
surety of some kind before his property can 
be attacned in execution of the decree 
autachment of the surety’s property without 
notice being ultra vires. | also poinied out 
that ıt was opiional for the executing Uourt 
to allow the decree to be executed against 
the surety or agaiust the Original judgment- 
debtors, this question depending upon 
varivus elements. In Muhammad Hwaz v. 
Naneh Miran (1), the executing Court was 
also tue original Uourt. li was held, however, 
by a Divisico Bencn in Lakshmi Shankar 
v. laghu Mat (z), that it was immaterial 
whetner such notice was given by the 
Court which passed the decree or the 
Oourt to which it wassent for execution. 
l see no reason to differ from tais deci- 
sion. 

In tbe result I accept this petition, 
seb aside the order of the transferee execut- 
ing Uvurt and hold that the transferee 
Court has jurisdiction to execute the decree 
against toe surety, but that it should, in 
the first instance, issue notice to him to 

Q) A I R1929 Lah. 205; 117 Ind, Cas. 226; 30 P L 
R 181; ii Lah. Lu 49; Ind. kul (1929) Lah, 638, 

(2) 29 B 23; 6 Bom, L R 657, 
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show cause why this should not be done. 
I have directed the parties to appear 
before the transferee executing Ocurt on 
May 16, 1938. On that date the notice 
required by law can be handed to the 
surety and an adjournment? allowed him 
to show cause. He may be able to induce, 
after receiving the notice, the judgment- 


debtors to pay the amount or he may be 


able to point out to tha Court that the 
judgment-debtors have ample unencumber- 
ed property which can be easily got at. The 
question of his liability ander the surety 
bond does not arise as he has admitted 
that he is liable. With these remarks the 
record will be sent back to the Subordinate 
Judge, Fourth Class, Delhi, who is execut- 
ing the decree. The parties will bear their 
own costs here. 
D. Petition allowed. 


——— 


CALCUTTA HIGH COURT 
Civil Appeal No. 14-0 of 1935 
January 6, 1938 
Nasmm ALI, J. 
DEB DAS LALA—P taintivs—APPELLANT 
versus 
Sk. ABDUL GANI—Dzrenpant 
AND OTARRS— RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 110— 
Lease for seven years commencing on Baisakh 1, 1318 
— Express stipulation that lease was upto end of 1324 
—Notice to lessee to vacate by end of Asar 1325— 
Validity. f 

A lease for seven years commenced from Baisakh 1 
1318 B.S. There was an express stipulation in the 
Jeage that the time limited by the lease was upto the 
end of 1324. The intention of the parties was that the 
lease was to commence from the beginning of 1318 and 
was toend atthe end of 1324 The lessor served the 
lessee with notice to vacate the land by the end of the 
month of Asar, 1325 : 

Held, that the notice served was valid and proper 
notice in view of expiess agreement between the 
parties, The lease lasted only up to the last day of 
the year 1524 B. S. and did not last up to the 
mid-night of Baisakh 1 of the next year and oon- 
sequently the monthly tenancy commenced from 
Baisakh 1, 1325. Benoy Krishna Das v. Salsicciont 
Q) and Susil Chunder Neogy v. Birendrajit Shah (2), 
distinguished. 

C.A. from the appellate decree of the Sub» 
Judge, Second Court, Hooghly, dated 
June 26, 1935. f 

Mr, Narendra Krishna Basu, for the 
Appellant. 

Mr. A. Quasem, for the Resp -ndents. 

Judgment.—Vhis appeal arises out of 
a suit for ejectment after service of notice 
to quit under s. 106, Transfer of Property 
Act. The defendant admittedly is a tenant- 
at-will: His defence to the suit so far asit 
js relevant for the purposes of the present 


DEB DAS LALA v. ABDUL GANI (CAT) 


174 to 


appeal is that the notice to quit served on 
him is bad in law inasmuch as it did not 
expire with the end of a month of the 
tenancy. The Munsif overruled this defence 
and decreed the plaintifi’s suit. The ten- 
ant appealed to the lower Appellate Court. 
The learned Subordinate Judge who heard 
the appeal has dismissed the plaintiff's suit 
for ejectment on the ground that the notice 
served on the defendant was. insufficient, 
Hence this second appeal by the plaintiff 
landlord. The only point for determina- 
tion, therefore, in this appeal is whether the 
notice served on the tenant was sufficient 
in law, | 
The defendant admittedly held the disput- 
ed land under a registered leaga which was 
executed by the defendant on Sravan 2, 1318, 
From this kabuliyat, it appears that the lease 
was for a term of seven years from 1318 
to 1324 B. S. The learned Subordinate 
Judge on the authority of the decision of 
the Judicial Committee of the Privy Council 
in Benoy Krishna Das v. Salsiccioni (1) 
and also in view of the provisions of s, 110, 
Transfer of Property Act, held that the 
term of the lease expired on the mid-night 
of Baisakh 1, 1325, and as by the notice to 
quit the defendant was asked to vacate 
the land by the end of the month of Asar, 
the nctice did not expire with the end of a 
month of the tenancy. The learned Judge’s 
view is that after the expiration of the 
lease for seven years the defendant held 
over as a monthly tenant and that this 
monthly tenancy commenced from the mid- 
night of Baisakh 1, 1825. Section 110, so 
far as itis relevant for the purposes of th 
present appeal, is in these terms: i 
“Where the time limited by a lease of immovable 
property is expressed as commencing from a parti- 
cular day, in computing that time such day shall 
be excluded. Where no day of commencement is 
named, the time so limited begins from the making 
of the lease. Where the time so limited is a year 
or 4 number of years, in the absence of an express 
agreement to the contrary, the lease shall last 


during the whole anniversary of the day from which 
such time commences." 


lf the time limited by a lease of immov-. 
able property commences from 4 particular 
day and is a year or anumber of years, in 
the absence of any express agreement to 
the contrary, the lease shall last dufing the 
whole of the anniversary of the day from 
which such time commences. In this parti- 
cular case it is true that no particular 


(1; 37CG W N 1; 141 Ind. Cas, 514; A I R 1932 PO 
279; 59 IA 414; 60 O 380; 9 O W N-892; 63 M L J 685; 
(1932) M W N 1237; 16 R D 539; 36 L W 747; 56-0 LJ 
319; 35 Bom. L R 6; Ind, Rul, (1933) P O 22; (1933) A 
L J 423 (P O), 
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day has been mentioned as the day from 
which the time limited by the lease com- 
menced. But the intention is clear that the 
léase commenced from Baisakh 1, 1318, 
Ordinarily therefore the lease shall last 
up to the mid-night of Baisakh 1, 1325. 
But the express stipulation in the lease 
that the time limited by the lease is 
up to the end of 1324 clearly indicates that 
there. was an express agreement to the 
contrary within the meaning of s. 110, 
Transfer of Properly Act. The intention 
of the parties evidently was that the lease 
was to commence from the beginning of 
1318 and was to end at the end of 1324. 
In view of this express agreement between 
the parties, the lease lasted only up to 
the last day’of the year 1324 B, S. and did 
not lást up tothe mid-night of Baisakh 1 
of the next year. This view is not incon- 
sistent with the decision of the Judicial 
Committee on which the learned Judge has 
relied inasmuch as in that case there was no 
agreement to the contrary and there was 
nothing in that case toshow that the lease 
was to end before the whole anniversary 
of the day from which the lease commenced 
had expired. The learned Advocate 
appearing on behalf of the respondent algo 
invited my attention to another decision uf 
this Oourt in Susil Chunder Neogy v. 
Birendrajit Shah (2). In that case also, 
there was nothing to indicate that the term 
of the lease was to terminate before the 
whole anniversary of the day from the 
time limited by the lease commenced had 
expired. The learned Subordinate Judge 
was; therefore, not right in holding that the 
lease for seven years which commenced 
from the beginning of 1318 ended on the 
mid-night of Baisakh 1, 1325. In view ot 
_ the terms of this lease, there cannot be 
‘any doubt that the term of the lease ex- 
pired on the last day of 1324 and consegent- 
ly the ntonthly tenancy commenced from 
- Baisakh 1, 1325. Tne notice asking the 
-tenant to vacate the lands by the end of 
the month of Asar.was, therefore, a valid and 
proper notice. i 

_ The result, therefore, is that this appeal 
is allowed. The judgment and decree of 
the lower Appellate Court are set aside 
and those of the trial Court are restored. 
The appellant is entitled to get his costs 
“both in this Oourt as well as in the lower 
Appellate Ooutt. 

8. Appeal allowed. 


(2) 38 O W N 782; 153 Ind. Onas. 673; A I R 1934 Cal. 
837; 7 R O 398 (1). f ESR 


177—111 & 112 


BAM KINKAR txat p. KAMAL BASINY DEVİ (PAT) 


881 


PATNA HIGH COURT 
Civil Appeal No. 284 of 1936 
January 4, 1938 
WORT AND VARMA, JJ. 

RAM KINKAR SINGH AND ANJTHABR— 
JUDGMENT DEBTOR -— APPELLANTS 
VETSUS 

Srimati KAMAL BASINI DEVI-- 
DECRER HOLDER— RESPONDENT. 

General Clauses Act (X of 1897), s. 10—Com- 
promise decree payable by instalment with default 
clause—Instalment deposited in Court day late, Court 
being closed on due date—Execution of decree— 
S. 10 held not applicable—Decree held could be exe- 
cuted, 

Section 10, General Olauses Act,. applies fo a case 
in which an act is allowed or ordered to be dons 
by an Act of the Legislature. [p. 382, col. 2] 

A compromise was entered into under which the 
decree was to be paid in a number of instalments, 
By the terms ofthe compromise if two successive 
instalments were in default, all the remaining in- 
stalments would be treated as in default and the 
decree-holder would be entitled to execute the whole 
of his decree. The judgment-debtor deposited the 
second instalment in “the Ovurt even though he 
could have passed it to the decree-holder, a day late 
as the Court was closed onthe due date being a 
holiday. The deoree-holder tock out execution of 
the whole decree and the judgment-debtor object- 


ed; 

Held, that s. 10, General Olauses Act, did not 
apply to the case to extend thetime as theact of 
payment was not directed orallowed to bedons by 
an Act of the Legislature but ordered or allowed 
to be dona by the decres. Moreover, as the decree 
was an agreement betweenthe parties the time was 
of the essence of the contract and as soon as the 
due date of the payment passed, the right of the 
decree-holder accrued. Kunj Behari v. Bindeshri 
Prasad (lj and Bhagwat Narain Singh v. Srinivas 
(8), relied on. 

{Oase-law discussed.] : 

C. A, from the original order of the Sub- 
Judge, Pakur, dated September 14, 1936. 

Mr. N. C. Ghosh, for the Appellants. 

Sir Sultan Ahmed and J. C. Sinha, for 
the Respondent. 

Wort, J.—This appeal arises out of an 
objection petition by the judgment- debtors 
against the execution of a decree for 
Rs. 12,637-14-0. A compromise was entered 
into under which the decree was to be paid 
in a number of instalments. We are con- 
cerned in this case with the first two only ; 
one was Rs. 200 by the montn of Chaitra 
1341 and the other was Rs. 400 by tne 
month of Chaitra (tne same month) 1342, 
corresponding respectively to April 13, 1935, 
and April 13, 1936. By the termsuf the 
compromise if two succsessive instalments 
were in default, all the remaining instal- 
ments would be treated as in default 
and the decree-holder would be entitled to 
execute the whole of his decree. Taere is 
no dispute in this case that the tirst instal- 
ment of .Rs. 200 was not paid and the con- 


BBE 
troversy ,in the case ie as regards the 
second instalment of Rs. 400. The case of 
the judgment-debtors was that they ten- 
dered the second instalment of Rs. 400 on 
Chaitra 29, 1342, but that it was refused. 
Then it was paid into Court,on April 14, 
1936, by a petiticn and the order made by 
the Judge on that date was that the depo- 
sit was allowed and that the decree-holder 
was to be informed so that the money 
eculd be withdrawn. The learned Judge 
in the Court below has disbelieved the judg- 
ment-debtors’ story as to the tender. He 
has come to that conclusion for a variety of 
reasons amongst which was that if the 
judgment-debtors had been in earnest 
about the matter, they could have used-the 
post office for sending the money to the 
decree-holder. But there are other matters 
upon which the Judge relies for the con- 
clusion to which I have referred. 

One of the witnesses called to prove 
the tender was Muga Ram Pandit, an 
Am Mukhtar of the judgment-debtors who 
states in his evidence that he offered 
Rs. 400 to Kumar Gyandra Narayan Singh, 
the husband of Kamal Basini Devi (the 
decree-holder), but he refused to take the 
money. A question which might have 
arisen but which has not been discussed is 
whether, 1f the evidence was accepted, the 
tender tothe husband was a lender to the 
wife, the decree holder; but that point, as 
I have said, has not been discussed. But 
during his crcss-examination that witness 
states that no cne was present when the 
money was tendered. On the other hand 
the second witness called by the judgment- 
debicrs, Kashipada Lal, was put into the 
witness-box for the purpose of stating that 
he was present at the time of the tender. 
There is of course an obvious contradiction 
in his evidence and that is one of the mate 
ters which has influenced the learned J udge 
in coming to the conciusion at which he 
has arrived. It is difficult for this Court to 
hold that the Judge was wrong in refusing 
to accept this evidence—evidence of the 
witness who appeared betore the Judge 
and whose demeanour was apparent to him 
—having regard to the matters to which I 
have referred and also with regard to an 
equally important point to which I shall 
now refer. 

It ia quite clear, if the case of the judg- 
ment-debtors is to be believed, the paj- 
ment into Court was a payment which 
was necessitated, in the judgment debtors 
opinion, by reason of the refusal of the 
decree-holder to accept the money. That 
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being so, we should suppose thatthe first 
thing they would show in their petition to 
pay the money into Court would be that 
the decree-holder had refused to accept the 
tender. But no such allegation is present in 
the petition. I find it very difficult in thote 
circumstances to believe that any tender 
was made. It is unnecessary to specalate 
why no such tender was made probably 
because it was thought contrary to tue 
true position in law, that the decree-holder 
would be either entitled to or would in 
fact, refuse any tender excepting the tender 
of both the first and the second instal- 
ments. I donot propose to say any more 
about the matter excepting to hold that the 
judgment-debtors have not made out their 
case of tender. Now the question arises 
whether they were entitled in: the circum» 
stances to take advantage of the fact that 
between the time of the tender, in fact 
from the very date of the tender up to and 
including April 13, 1936, the Court: was 
closed, a fact which would entitle the judg- 
ment debtors under s. 10, General Clauses 
Act (Act X of 1897) to pay the money into 
Court on April 14. That is the argument 
addressed to us; and, in my judgment, the 
whole case depends upon the proper con- 
struction to be placed upon that section 
which provides as follows: 

“Where, by any Act of the Governor-General-in- 
Council or Regulation made after the commence- 
ment of this Act, any act or proceeding is directed 
or allowed to be done or taken in any Court or 
office on & certain day or within a prescribed 
period, then, if the Court or office is closed on that 
day or the last day of the prescribed period, the 
act or proceeding shall be considered as done or 
taken in due time if it is done or taken on the 
next day afterwards on which the Court or office 
is open.” 

‘The sub-clauses to that section are irrele- 
vant for the purposes of this discussion. It 
is contended tbat, as the agreement of 
the parties was merged in the decree and 
therefore, ina sense the instalmehis were 
by the order of the Court, it was an act or 
proceeding which was directed or allowed 
to be done within the meaning of s. 10; 
and it is clear that there are a number of 
decisions of various High Courts in India 
which, without considerig in detail the 
actual words of the section, have applied 
s. 10 to circumstances not dissimilar to 
the present. “In my opinion, however, it is 
quite impossible to apply that section to 
this case. The section, as it states, applies 
to a case in which an act is allowed or 
ordered to be done by an Act of the Legis- 
lature. The short answer to this part of 
the case seems to me to be that this is an 
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act which is not directed or allowed to be 
done by an Act of the Legislature but 
ordered or allowed to be done by the decree. 
For the purpose of this statement I am 
disregarding entirely the fact that this was 
a compromise decree. There are two other 
provisions similar to the one to which I 
have referred : one is of courses. 4, Limi- 
tation Act which enlarges the time in cir- 
cumstances such as provided for bys. 10, 
General Clauses Act, and the other is s. 148, 
Civil Procedure Code, which enables the 
Court to extend the time with regard to any 
period which is fixed or granted by the 
Court for the doing of any act prescribed or 
allowed by the Code. It was not contended 
(and indeed it must be obviously clear) 
that s, 4, Limitation Act, applied, and 
equally clearly s. 148, Civil Procedure Code, 
isnot applicable to this case. It is, there- 
fore, upon the construction of s. 10, General 
Olauses Act, that the case entirely depends. 
In Kunj Behari v. Bindeshari Prasad (1), the 
Allahabad High Oourt held that the time 
was not to be extended under s. 10, and 
Sulaiman and Kendall, JJ. delivering the 
judgment of the Court made this statement: 

“But assuming that the defendants had the 
power to make the payment direct to the mort- 
gagees or to deposit the amount in Court, they 
cannot take advantage of the circumstances that 
the Oivil Court wasclosed on June 15, 1921. H the 
only course open to them had bsen to deposit it 
in Court and the Court was closed on the last 
date on which they could have made the deposit, 
then the ruling in the Full Bench case would have 
been applicable.” 


- I am of opinion that that states in a con- 
venient form the answer of Sir Sultan 
Ahmed on behalf of the respondent in this 
appeal. A number of other cases to which 
I shall briefly refer have been relied upon 
by the appellants. ‘The first is the case in 
Surendra Narayan Mustafi v. Souravini 
Dasi (2). There the compromise agree- 
ment was that the payment should be made 
to the decree-holder's Pleader or to Court 
and the learned Judge there deciding the 
case certainly applied s. 10. But if I may 
be allowed to say so with respect, the 
value of that decision is impaired by the 
reference the learned Judges themselves 
make to the section. In paraphrasing the 
Provisions of s. 10 the learned Judges 
state : 

“Section 10 enacts that if any aét or proceeding 
is directed or allowed to be done or taken in any 
Gourt or office on a certain day or within a pres- 
cribed period, then if the Court or office be closed 
on that day or the last day of the prescribed period, 


(Q) 51 A 527; 115 Ind. Oas. 796; A I R 1929 All. 
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the act or proceeding shall be considered as done 
or taken in time, if it is done or taken on the next 
day afterwards on which the Oourt or office is 
open.” 

Again, if I may say so with respect, that 
is exactly what the section does not say. If 
that was sf 10, then this case from the 
point of view pf the respondent would be 
unarguable. What the section says is if 
“by an Act of Legislature” orto use the 
exact words of the statute if 

“by any act of the Governor-General-in-Council 
or Regulation. .. .. any act or proceeding is direct- 
ed or allowed to be done or taken.... within a 
prescribed period,” 
then time is extended in the way provided 
for by the section. In a decision of the 
Madras High Court reported in an unofficial 
report Chinna Nadar v. Arumugham Chetti 
(3), the learned Judges deciding the matter 
said : 

“Where a judgment-debtor agrees to pay the de- 
cretal amount on a certain date but the Court is 
closed on that date, 8 payment made on the next 
re-opening day is a good payment [Chinna Nadar 
v. Arumugham Chetti (3), head-note],” 
and added, relying on a decision to which I 
am about to refer, that there is no differ- 
ence between a compromise decree and any 
other decree. The decision to which I refer 
and upon which the learned Judges of the 
Madras Higa Court relied is in Sankaran 
Unni v. Raman (4). But again although 
it may bean authority for the application 
of what may be described as the equitable 
principle, it is certainly not an authority 
for the application of s. 10. Krishnan, J. 
in delivering the judgment of the Gourt 
in that case, stated that s. 10 could hardly 
be applied to the case where a certain 
thing is directed to be done bg a decree of 
the Uourt, and then proceeded to rely upon 
an earlier decision of 1899 in Sambasiva 
Chari v. Ramasami Reddi 5). The farther 
one goes back into these decisions the less 
do they support the argument advanced and 
the judgment in the later case. Wuen we 
come to the case reported in Sambasiva 
Chari v. Ramasami Reddi (5), we lind 
that it was a case in waich by statute 
a party had to do an act (bring a suit) 
within a certain time. Shortly stated, a 
suit was to be filed within 30 days as 
provided by the statute, and it was in those 
circumstances that the principle analogous 
to that contained in s. 10 applied, s. 10 
not applying actually to the facts of the 
cass as it was a suit of the year 1895 
two years before the General Clauses Ac, 
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was passed. The decision in the case was 
that where parties were prevented from 
doing a thing in Court on a particular 
day not by the act oftheir own but by 
the act of the Court, they were entitled 
to do it at the first subsequent oppertunity, 
I have only one observation to make with 
regard to the decision of Krishnan, J, in 
Sankaran Unni v. Raman (4) and that is 
the statement of Lord Tomlin in Maine 
and New Burnswick Electrical Power Co., 
Lid. v. Hart (8). The learned Law Lord 
there was dealing with the application of 
equitable principles. I refer to the case 
because it was dealing with a statute of 
New Burnswick which was in the precise 
termsof an Indian Statute and to that 
extent the observation is relevant. Lord 
Tomlin states: 

“It remains to consider whether any rule of 
equity entitles the plaintiff to interest. In order 
to invoke a rule of equity, it is necessary in the 
firat imstance to establish the existence of a state 
of circumstances which attractad the equitable 
jurisdiction, as, for example, the non-performance 
of a contract of which equity can give specific 
performance”, 

He then goes on to point out that there 
was nothing which would entitle them to 
enlarge the operation of the Act by the 
application of equitable principles and that, 
if I may say so with respect, seems to be 
the answer to the decision of Krishnan, J., 
to whichI have already referred. The 
appellants also rely upon the decision in 
Wana Ravji v. Natu Murha (7). I now 
come back to the point. There isa deci- 
sion of a Full Bench of this Court wnich 
seems to me to be direcily in point as 
regards one aspect of the case—the deci- 
sion in Bhagwat Narain Singh v. Srinivas 
(8). The question there was whether 
a tender or payment four days after the 
date upon which the inétalment was due 
was a payment which could be accepted. 
A number of arguments appear to have 
been advanced, amongst which was that 
the judgment-debtor was entitled to relief 
against forfeiture, But, ag my learned 
brother Khwaja Mohamad Noor stated 
when delivering the judgment of the Court, 
the real question to be determined was 
whether time was the essence of the con- 
tract. He came to the conclusion that it 
was. With the exception of one matter the 
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case was precisely the same as this, 
that it depends ou the terms ofa con- 
tract. Sir Sultan Ahmedinhis argument 
on behalf of the respondent contends that 
there is one clause which concludes the 
matter with regard to this point; that is 
el. 3 .of the compromise decree which 
states: “To that the defendants will not 
be competent to raise any objeciion. Even 
if they do, it will by rejected.” The matter 
referred to appears to have been that if 
two successive instalments or any part 
“defaulted”, the defendants 
willremain boundto pay the plaintiff the 
amount in default with interest thereon. 
It is contended (to repeat myself} that that 
concludes the matter as to the question of 
whether time is the essence of the con: 
tract. I doubt whether that clause adds 
very much tothe matter, but it does seem 
quite clear from the judgmant of tue Full 
Bench to which Ihave just referred that 
time is the essence of a contract of this 
kind. The learned Judge there pointed out, 
the moment November 10 had passed, the 
date upon which the payment wasto be 
made, the rights of the decree holder or 
purchaser accrued. Tne learned Judge 
expressed himself in these words: 

“The effect of the contract was that on the 
expiry of November 10, the last date fixed forthe 
payment of ihe decretal amount, the sale automatic- 
ally became confirmed. Even if it be conceded 
that on account of the Oourt being closed on that 
and ontwo subsequent days, the payment could 
have been made on November 13, eventhen the 
sale stood confirmed on the expiry of that date, 
no order of the Court being necessary.” 

In my judgment time was the essence of 
the contract in this case and the moment 
April 13 had passed the rights of the | 
decree-holder accrued. It was pointed ovt 
in the course of the argument by Sir Sultan 
Ahmed, an argument which I accept, that 
it was not a casein which the judgment- 
debtors had no alternative. ‘hey were 
entitled to tender the sum, and as an 
alternative, under O. XXI, r. 1,-they were 
entitled to perform their contract by pay- 
ment into Court. [shall make one further 
observation. It has been pointed out by a 
number of decisions of this Oourt relying 
upon Euglish decisions that a compromise 
decree is nothing more than a contract. 
Reliance in oases of this kind is always 
placed upon one of the leading cases, 
namely Huddersfielu Banking Co., Ltd. v. 
Henry Listor & Sons, Lid. (9). The deci- 
sion there was that a compromise decree 
could only be set aside on the same grounds 

9 (1895) 2 Oh. 273; 64 L J Ch. 523; 12 R 331; 72 
LT 703; 43 W R 567, 
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upon which any other contract could be set 
aside Wentworth v. Bullen (10) at p. 848* 
is also an authority on this question in 
which decisicn Parke, J.. made this obrer- 
vation: 

“The contract of the parties is not less a 
contract and subject to the incidents of a contract, 


because there is superadded the command of the 
Judge.” 


In my view although inthis case there 
has been superadded the command of the 
Judge in the sense that a decree has 
been passed, yet the decree is nonethe- 
less an agreement between the parties and 
time is of the essence of that contract. In 
those circumstances, it seems to me that 
the decision of the learned Judge is cor- 
rect in coming to the conclusion that 
when April 13 passed, the rights of the 
‘decree holder to execute this decree 
accrued. If that is the correct view of this 
decree, that is to say, that it is a contract 
between the parties, it seems to meto be 
perfectlv obvious that s. 10, General Olauses 
Act, cannot apply to the circumstances of 
this case. For those reasons I hold that 
the appeal failsand it must be dismissed 
with costs. 

Varma; J.—I agree. 

Appeal dismissed. 
354 (10) (1829) 9 B & O 840;9L J K Bios) 33; 33RR 
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SATYA PROKASH SARCAR— 
Opposite Party. 

Calcutta Improvement Act (V of 1911), ss. 154, 160 
(e\—Powers of Chairman—Delegation of, under s. 154, 
whether barred bu 3. 35 — Delegation, if can be con- 
doned under a. 180 (e). 

Unders. 154, Caleutta Improvement Act, the right 
toset the law in motion is vested in the Ohairman 
subject to the control of the Board. Although the 
Chairman is empowered under s. 35 ofthe Act to 
delegate certain of his powers, the functions vested in 
the Chairman under a 154 cannot be delegated. If 
he delegates his authority under s. 154, to institute 
legal proceedings, such a defect cannot be condoned 
under s. 160 (e) as direct contravention of the pro- 
visions of the Act itself can be treated as a mere 
omission, defect or irregularity. 

Messrs. N. K. Basu and Amiya Prosad 
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Mr. "Anil Chandra Roy Choudhury, for 
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Suresh Chandra Palit, for the Opposite 
Party. . 

Bartley, J.—This Rule was issued on the 
learned Chief Presidency Magistrate to show 
cause why the conviction of the petitioner 
under s. 171-A, Calcutta Improvement Act, 
should not he set aside. The offence alleg- 
ed against the petitioner was that he failed 
tocomply with a notice served upon him 
by the trust directing him to remove 
certain masonry structures at 4A and 
4B, old Ballygunge Road. It appears in 
the charge that notices were issued upon 
him as owner of the structures and lessee 
of the land on which they stood. The 
proceedings were instituted upon the com- 
plaint of an assistant valuer of th- Improve» 
ment Trust. The complaint stated that he 
wes authorized to institute and condnet the 
present. proceeding against the defendant, 
and then wenton to set out the fact upon 
which the complaint was based. 

The first ground nrged in support of this 
rule is that the complaint in question was not 
in accordance with the provisions of the Act. 
We are of opinion that this is a ground of 
substance. Under s 154 of the Act, the 
Chairman may, anbject to the control of 
the Board, inatitnts legal proceedings; that 
is to sav the right to set the law in motion 
is vested in the Chairman subject to the 
control of the Board. The Ohairman is 
further empowered under the Act to delegate 
certain of his own powers, duties or functions, 
This power is conferred bv s. 35 of the Act. 
That section provides, however, that func- 
-tions vested in the Chairman under s. 154 of 
the Act may not be delegated. In the 
present case what happened was that the 
Chairman authorized the assistant jvaluer 
to institute legal proceedings, and to act 
otherwise as complainant on behalf of the 
Improvement Trust, in proceedings under 
s. 171-A of the Act. It seems to us that 
there can be no doubt that this was a 
delegation by order in writing of the 
power eenferred upon the Obairman by 
s. 154 of the Act to institute legal proceed- 
ings, and that conseanentlv in view of the 
exceptions mentioned in s 35 of the Act, it 
was a delegation in contravention of law. 

It was snegested cn behalf of the opposite 
party that the preecednre conld not be ques- 
tioned in view of the provisions of s. 160 
(eì, Caleutta Improvement Act. That section, 
however, provides that proceedings shall not 
be questioned on the ground merely of 
any omission, defect or irregularity not 
affecting the "merits of the case. We are, 
however, unable to hold that a direct con- 
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travention of the provisions of the Act itself 
can be treated as a mere omission, defect 
or irregularity. Moreover, the decision of 
the learned Presidency Magistrate cannot, 
in our opinion, be sustained on the merits. 
The evidence in the case, oral and documen- 
tary, raises the question of the respective 
positions of the three parties in these pro- 
ceedings, that is to say, the lessor, the lessee 
who is the petitioner, and the Improvement 
Trust. The judgment of the learned 
Magistrate is sketchy in the extreme, and 
he does not appear to have applied his 
mind to the consideration of the evidence 
which was before him to establish any of 
these positions. For this reason also we 
think that the finding at which he has 
arrived cannot be upheld. This Rule is 
accordingly made absolute, and the convic- 
tion of and the sentence passed on the 
petitioner are set aside. The fine, if paid, 
must be refunded. 

Khundkar, J.—I agree and desire to 
add only that under s. 171-A of the Act 
one of the most important questions is 
whether the person proceeded against is the 
owner for the time being, within the mean- 
ing of the section, of the structure or 
building in question. Jn this case it appears 
that a good deal of evidence was given 
for the purpose of establishing ths owner- 
ship of the building with which this pro- 
ceeding was concerned. The Megistrate’s 
judgment contains no discussion whatever 
of that evidence and it is impossible to 
say, upon reading the judgment, that the 
petitioner has been found liable because 
the Magistrate was satisfied that he was 
the owner of the building in question. My 
learned brother agrees with me that it 
would be open to the opposite party, if 
so advised, to proceed against the petitioner 
according to law. 

8. Rule made absolute. 
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To constitute a debtan antecedent debt it must be. 
antecedent both in point of fact as well as in time. 
Brij Narain v. Mangla Prasad (3), relied on. 

Where in a suit against fathers and their minor 
sons, the fathers were duly appointed as guardians - 
ofthe minors but the defences open to the minors 
were not put forward by their guardians, the fathers, 
the decree inthe suitis not binding upon the minor ` 
defendants. The Oourt has no jurisdiction to do 
other than grant the declaration in favour ofthe- 
minor plaintiffs. It cannot set aside the whole decree 
and order a re-hearing of the suit. 

Obiter.—The question whether a guardian properly 
represents the interests of the minors by taking up 
such defences on behalf of the minors as were open 
to him is a matter that can be raised in a case although 
there has been prima facie a regular appointment in 
the sense that the rules of the Oode of Oivil Procedure 
have been complied with. 

[Oase-law discussed. ] 

O. A. from the appellate decree of the 
District Judge, Muzaffarpur, dated January 
9, 1937. a 

Mr. A. B.Mukharji and Mrs. Dharam- 
shila Lall, for the Appellants. 

Dr. Dwarka Nath Mitter and Mr. K. Sahai, 
for the Respondents. 


Wort, J.—This appeal and a cross-appeal 
arise out of an action in which the plaintiffs 
who were minors claimed a declaration 
that a certain mortgage decree was not 
binding upon them. I propose to say as 
little as possible in this case because I do 
not pretend nor did I ever pretend to 
understand the law as regards this parti- 
cular matter. By that I mean thatI have 
always failed to find any logical basis for 
the decisions on this matter, which have 
been arrived at always excepting certain 
decisions of the Judicial Committee of the 
Privy Council to which I shall referin a 
moment. I can understand asin Walian 
v, Banke Behari Pershad Singh (1) that 
although certain irregularities were present 
that is to say the strict letter of the law 
had not been complied with in the appoint- 
ment of a guardian, yet there was jn sub- 
stance representation. But I find myself in 
the greatest possible difficulty as regards 
the decisions which have held that although 
the law has been complied with so far as 
the appointment is concerned, yet the ques- 
tion whether there has been a representa- 
tion in fact can be ignored. It always has 
seemed to me that to lay down any such 
wide rule is to opena vista of litigation, 
the end of whith cannot be seen. However 
it does appear to be clear on the authorities, 
including the decision of their Lordships 
of the Judicial Committee of the Privy 
Council in Rashid-un-nisa v. Muhammad 


(1) 30 I A182; 30 O 1021; 7 O WN 174; 8 Sar. 512 
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Ismail Khan (2) that although the law has 
been complied with it is open to the Courts to 
go into the question whether there has been 
representation. 

Shortly stated, the facts out of which 
this appeal and the cross appeal arise are 
these. The plaintifis are two minors and 
their fathers entered into a mortgage tran- 
saction in November 1921. Three months 
prior to that date, that is to say sometime 
in August they entered into a transaction 
by which they purchased a certain property. 
For the purpose of raising the money, the 
consideration for the purchase, they entered 
into the mortgage transaction to which 
I have referred. In course of time an action 
was brought on the mortgage, and amongst 
the defendants were the two fathers and 
their respective minor sons. A decree was 
obtained and it is as regards that decree 
that this action out of which this appeal 
and the cross-appeal arise was brought. 

The learned Judge in the Court below 
has come to the conclusion affirming the 
decision of fhe trial Court that, as the 
minors were not properly represented in 
the mortgage suit, and as the interests of 
the fathers who were appointed guardians 
of the minors in that suit were adverse to 
those of the minors, the decree was not 
binding upon them. Had the learned Judge 
in the Court below been content with 
allowing that declaration to the plaintiffs, 
nothing more perhaps would have been 
heard of this matter. But for reasons which 
I must confess, I do not understand, the 
learned Judge has not only given the decla- 
ration to the plaintiffs which, by his find- 
Ings, was an obvious conclusion, but has set 
aside the whole decree in the mortgage suit, 
and, without any jurisdiction, has ordered 
a re-hearing of the mortgage suit. As I have 
already said the learned District Judge 
had no Jurisdiction whatever to make that 
order. The action against the fathers and 
the minors was properly constituted, there 
‘was no allegation of fraud, and, without 
substantiating a case of fraud, the Judge 
had no jurisdiction to set aside the decree. 
It is quite another question to make the 
declaration that the decree was not binding 
on the minors as in substance they were 
not parties to the suit. I leave the appeal 
at this stage to deal with the cross- 
appeal. 

“Ia the cross-appeal Dr. Mitter represent- 
ing the decree-holders in the mortgage suit 

(2) 36 I A 168; 3 Ind. Cag, 864; 31 A 572;6AL J 
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contends that the learned Judge should 
have come to the canclusion that the decree 
was binding upon the minors, first, because 
they were properly represented and in the 
alternative that the consideration for the 
mortgage was an antecedent debt. With the 
latter question 1 propose to deal at once. 
I have stated in my opinion the facts quite 
sufficiently to raise that question. It is 
contended by Dr. Mitter that the matter 
ought to be remanded for determination 
of this question, but on the plain facts as 
established in the case it seems to me to be 
impossible to come to the conclngion that 
this was an antecedent debt. As I have 
already stated, the mortgage was for the 
purpose of raising money for payment of 
the purchase price under the kabala in suit. 
There is no doubt that so far as time is 
concerned, the transaction of course was 
antecedent to the mortgage transaction of 
November. But as Lord Dunedin in the 
well-known case in Brij Narain v. Mangla 
Prasad (3) has pointed out that to con- 
stitute a debt an antecedent debt it must 
be antecedent both in point of fact as well 
asin time. Dr. Mitter argues that once he 
has shown that the debt was antecedent 
in point of time, the onus was upon the 
other party to show that it was antecedent 
infact. T must confess I do not understand 
that argument which in my opinion is based 
upon a fallacy. In Brij Narain v. Mangla 
Prasad (3) Lord Dunedin was not stating 
that there were two limbs tothe question 
whether the debt was antecedent or not but 
he was merely defining the word ‘antece- 
dent’; if the onus was upon the mortgagees, 
as if undoubtedly was in this case, to 
show that the debt was antecedent, they 
had not discharged that onus by showing 
that it was merely antecedent in point of 
time, in other words, until it was shown 
that the debt was antecedent in time and 
fact, the onus which was upon them was 
not discharged. In my judgment, there is 
no possible doubt in this case on that 
point. 

The argument of Mr. Mukharji on behalf 
of the appellants who are the respondents 
to the cross-objection, is that this question 
did not properly arise and it is therefore 
unnecessary to deal with it. Now as regards ` 
the representation. The case in Walian v. 
Banke Behari Pershad Singh (1) to which I 


(3) 511 A129; 77 Ind. Oas. 689: A IR19%PO 
50; 46 A 95;21A LJ 934: 46ML J23:5 PL T 1; 28 
O WN 253: (1994) MW N €8; 19 L W 72; 2 Pat. LR 
41; 100 & A LR 82; 33M U T4 457; 26 Bom. LR 500; 
110 LJ 107;10 W N 48 (P O). 
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have already referred, is one of the leading 
decisions on the question of representation. 
But it is as well to point out at once that 
that was a case as I have already stated 
in which there have been some informality 
as regards appointment, and their Lordships 
of Judicial Committee of-the Privy Council 
pointed out that the interests of the minors 
were effectively represented by their mother 
with the sanction of the Court, and unless 
there were any matter which would show 
that the minors were prejudiced, the mere 
fact that informality existed would not 
entitle the minor parties to have the decree 
or execution set aside. As regards the other 
case to which I have referred, Rashid-un- 
nisa vV. Muhammad Ismail Khan (2) that was 
a case in which the facts were somewhat 
complicated, but the point decided arises 
by reason of two findings; one that the 
sister who claimed to be the guardian of 
one of the minor parties was not a proper 
Person to be appointed, and as regards the 
appointment of one Mauladad Khan who 
was the father of some of the minor parties, 
it was pointed out that as the minor sons 
were benamidars of the father, the circum- 
stances of the case disclosed the fact that 
the real position was that the guardian 
who was in substance the plaintiff in the 
proceedings was acting as a guardian for 
the sons who were in the position of defen- 
dants and therefore their interests were 
adverse to that of the father. I refer to this 
case more particularly because the decision 
of the Madras High Oourt in Sellappa 
Goundan v. Masa Naiken (4) appears to 
be based upon this authority. Odgers, J. 
who delivered the principal judgment of 
the Court made this statement (this was 
a case where the father was appointed 
a guardian of the minors in the mortgage 
sehon): i 
“It wae improper and in i i 

the father Eunrdian at all fa sr pene a pi 
his interest to throw as much of the burden of the 
mortgage debt as he could on the minors’ shares 
and to exonerate his own share proportionately. 
It is difficult to imagine a case where one defendant's 


interest could be more adverse to that of another 
than the present case.” 

The learned Chief Justice of the Caleutta 
High Court in dealing with a similar 
„argument in Abdul Karim v. Thakurdas 
Tat (9) made this statement: 

“It is in this case not necessary to proceed 
this ground (i, e. the ground that ihe interest. of 
the mother was adverse to those of the minor 

(4) 47 M 79; 16 Ind. Cas. 1018; A I R 192 297; 
SML J 675; (1923) M W N 775;18L W 859. a, 

(5) 55 O 1241; 118 Ind. Ons. 843; A : 
MERE I R 1928 Cal. 814; 
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defendants) and I would desire in particular to 
guard myself against holding that in any case 
where a guardian ad litem is appointed by a Court, 
the person afterwards by showing adverse interest. 
can get a right to treat the decree as a nullity. I 
doubt extremely whether the case in Rashid-un-nisa v. 
Muhammad Ismail Khan (2) to which I have already 
referred, which is relied upon for that proposition, 
really goes so far and Iam not to be taken as 
subscribing to everything that is said in Sellappa 
Goundan v. Masa Naiken (4) the case to which ] 
have just referred.” 

The real point which is at issue between 
the appellants and the respondents in this 
case is whether in the case of an appoint- 
ment having been made with apparent 
informality under the Civil Procedure Code, 
the question of the interest of the guardian 
being adverse to those of the minor parties 
can be raised. Now, I think asa general 
proposition the decision in Rashid-un-nisa 
v. Muhammad Ismail Khan (2; to which I 
have already referred, is a sufficient answer 
to this question in the affirmative, and 
further support can be given to that view 
by certain decisions of this Court, the first 
of which is the case in Hitendra Narayan 
Singh v. Sukhdeb Prasad Jha (6). Iam not 
forgetting that in that case Das, J. (as he 
then was) states that the effect of what had 
taken place in that case was that no 
appointment had in fact been made; but 
he proceeds to say that: 

“In order that a minor may be entitled to havea 
decree already passed against him vacated on tha 
ground of gross negligence of the guatdian ad 
litem, he must first satisfy the Oourt that the 
decree was available to him which could properly 

1 am proposing to make reference to one 
other case only reported in an unautho- 
rized report, Kali Charan Singh v. Hirdai 
Narain, 154 Ind. Oas. 948 (7). Fazl Ali, J. 
there states: 

“Is is now well settled that gross negligence 
which may be interpreted as culpable neglect of 
the interest of a minor defendant on the part of 
his guardian ad litem will entitie thee minor to 
Lea avoidance of proceedings undertaken against 


He then goes on to point out that : 

“Jt is not every kind of negligence nor any kind 
of neligence which would’ render . proceedings 
otherwise regular and proper liable to be opened up; 
it must be such negligence as leads to the loss of 
aright which, if the suit had been conducted or 
resisted with due care, must have been successfully 
asserted.” h NA 

Without expressing any definite opinion 
of my own on that, it seems to be established 
by these authorities that the question whe- 
ther a guardian properly represents the 


(6) 6 Pat, 5£8; 115 Ind. Oas. 885; A I R 1929 Pat. 360; 
10 PL T 79; Ind. Rul. (1929) Pat. 262. e 4 . 
sae 154 Ind. Cas. 948; A I R 1935 Pat. 24;7RP 
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interests of the minors by takning up such 
defences on behalf of the minora as were 
open to him is a matter that can be raised 
in a case of this kind a'th-ugh there has 
been prima facie a regular appointment in 
the sense thatthe rules of the Code of Civil 
Procedure have been complied with, Iam 
ct losing sight of the provisions of 

` O. XXXII, r. 4, in dealing with this matter 
It is provided by cl (1) of r.4 
- “that the interest of such person is not adverse to 
that of the minor and that he is not, in the case ofa 
next friend, a defendant, or in the case of a guardian 
for the suit, a plaintiff.” 

Now the learned Judge of the Appellate 
Court in this case has come to the conclu- 
sion that the Judge of the trial Court was 
right in finding that owing to the interests 
of the fathers of the plaintifis being adverse, 
the plaintiffs were not properly represented 
in the mortgage suit. I purposely refrain 
from expressing any view that the father’s 
interest was necessarily adverse because 
there are indications from the authorities 
of this Court that that at any rate cannot be 
stated as universal proposition. But as the 

- learned Judge has affirmed the decision of 
the trial Court, it would be necessary to see 
what the trial Court has stated in this con» 
nection. The learned Judge of the trial 
Court appears to have considered this 
matter in the first instance as a matter of 
law and relies upon the decision reported 
in Hari Prasad Singh v. Sourendra Mohan 
Sinha (8), for that proposition, but later he 
goes on to discuss the case relating to this 
matter and points out that the minor had 
a very good defence in that suit on the 
ground of family necessity and benefit and 
further points out that no such defence was 
taken by the father in that suit, and then 
proceeds to find that the minors were not 
properly represented in that these defences 
which avere open to them were not raised. 
I must confess that it seems to me to bea 
case on the border-line, but there is no 
doubt that the learned Judge has come to 
the conclusion as a conclusion of fact and 
that being so, it is binding upon us in 
second appeal. Had the learned Judge 
contented himself with the observation 
which was made in the first part of his 
judgment in this matter (and to which I 
have already referred), I should have no 
hesitation in coming to the conclusion that 
it could not possibly be supported and 
that the Judge in the Court below in con- 
firming this decision would equally lack 


(8) 3P LT 709, 66 Ind. Oas, 945; A I R 1922 Pat. 
450; 1 Pat. 508, 
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support. For the reason that the learned 
Judge has come definitely to the conclusion 
that the defences open to the minors ware 
not put forward by their guardians, the 
fathers, it would appear that his decision 
that the decree was not binding upon the 
minor defendants is right. I have already 
Pointed out in dealing with the appeal that 
the learned Judge had no jurisdiction to do 
other than grant the declaration in favour 
of the minor plaintiffs. To the extent that 
the learned Judge has ordered a re-hearing 
of the mortgage suit after the minor plain- 
tiffs are properly represented, the decree 
must be set aside. The plaintiffs-appellants 
therefore will be entitled to a declaration 
to the effect that the decree in the mortgage 
suit was not binding upon them nor is the 
sale binding on them, that is to say, their 
interests are in no way affected. To that 
extent and that extent only was the Judge 
entitled to make any decree in the action. 
That leaves the decree in the mortgage as 
well as the sale unaffected so far as the 
interesis of the fathers were concerned. 
Nowit is a rather anomalous position; the 
appellants in their appeal and the respon- 
dents in their cross objection both support 
this part of the judgment. In my Opinion, 
therefore, there should be no costs either in 
the appeal or in the cross-appeal. 
Varma, J.—I agree, 


s. Order accordingly. 





NAGPUR HIGH COURT 
Oivil Revision Application No. 427 
of 1936 
October 27, 1937 


ose, J. 
NARBADA PRASAD—Pratntirg— 
APPLIUANT 
tersus 
Musamnat SUN KI—DEFENDANT3 — 
NON-APPIIOANT 
Stamp Act (II of 1899), Sch. I, Art. 1, aa, 6 (b), 
35—Negotiable Instruments Act (XXVI of 1881), 
ss. 4, 13, Expl. (ii)—Promissory note~—Person to 
whom money payable should be specified—Execut- 
ant promising to pay money with interest and that 
he “ will satisfy the same in full "—Heid, neither 
promissory note nor bond but ordinary receipt or 
acknowledgment with promise to pay—Held did not 
fall under Art.1, Sch. I, Stamp Act—Duty pay- 
able—Such document wunderstamped—Document, if 

can be validated under s. 35 

Under Expl. (44) to s, 13, Negotiable Instruments 
Act, it is necessary that the pereon to whom the 
money is to be paid or that it is to be paid to 
the bearer should be expressly stated before the 
document can be taken to be a promissory note 
payable to bearer. Under s. 2 (5), ols. (b) and «) 
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of the same Act itis necessary for single bonds 
to be attested and under cl. (a), there must be a 
condition that the bond will be void if a specified 
act is performed or not performed. Where there 
is no such condition nor is there attestation but all 
that tthe executant does is to say that he will pay 
Ra. 285, together with interest on it and that he 
“ will satisfy the same in full” the document does 
not amount toa bond, This is nothing more than 
an ordinary receipt or an acknowledgment contain- 
ing alsoa promise to pay. Oonsequently it does 
not fall ander Art. 1, Sch. I of the Stamp Act, 
and since it is both an acknowledgment as well as 
an agreement, itmust, under s 6 (b), be charged 
with the higher duty,7. e., 8 annas under Art. 5 
(c). Where it is under-stamped and since it is not 
chargeable with a duty of 1 anna only and sincs it 
is nota bill of exchange or a promissory note, the 
document can be validated under s. 35, Stamp Act. 

©. R. App. of the order of the Court of 
the Small Causes, Banda, dated March 17, 
1936, in O. S.No. 254 of 1935. 

Mr. S. B. Gokhale, for the Applicant. 

Order.—I am considerably handicaped 
in this case as the non-applicant has not 
appeared andso Ihave not had the as- 
sistance of Counsel on the other side. The 
suit is based on a document calling itself 
a demand note, which is in the following 


terms : 

Indul talab rukka (demand note) 

Yam Kedarnath, son of Jugal Kishore, 
by caste a Choubey Brahman, resident of 
Kadri, Pargana Cawnpore, District Cawn- 


ore. 
F Whereas Rs. 265 in words two hundred 
and sixty-five rupees, half whereof comes 
to Rs. 132-8-0 in words one hundred and 
thirty-two rupees and eight annas, in the 
British currency, (payable on demand) has 
been borrowed in cash by me for my own 
. private necessary work from Narbada Pra- 
sad, son of Ajodha Prasad, by caste, a 
Brahmin, resident of Amermow, District 
Saugor, I hereby agree that I will re-pay on 
demand the aforesaid amount together with 
interest thereon at the rate of two rupees 
per cent. per mensem and will satisfy the 
same in full. I have, therefore, executed 
this indul talab rukka (demand note) so 
that the same may remain on record and 
be useful, whenever necessary, dated May 
10, 1932. A. D. i 

Signature of Kedarnath. In the hand of 
self. Received the amount at Amermow.” 

The lower Court calls it a promissory note 
and holding it to be insufficiently stamped, 
has excluded it from evidence and so has 
dismissed the plaintiff's suit- The definition 
of a promissory note for the purposes of the 
Stamp Act is to be found in s. 2 (22). 
Except for certain cases which do not apply 
here, the definition is the same as that 
given in the Negotiable Instruments Act, 
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1881. Under s.4of that Act, a promis- 
sory note is defined to be “an instrument in 
writing...... containing an unconditional 
undertakiog......t0. pay « certain sum of 
money only to or to the order of a certain 
person or to the bearer of the instrument.” 
This document does not specify the person 
to whom the money is to be paid nor does 
it say that it is payable to the bearer. 
Under Expl. (ii) to s. 13 it is necessary that 
this should he expressly stated before the 
document can be taken to be a promissory 
note payable to bearer. Therefore, the 
document whatever else it may be, is 
certainly not a promissory note. 

Nor is it a bond as was argued by the 
learned Counsel for the applicant. Under 
s. 2 (5), cls. (b) and (e) of the same Act, it 
is necessary for single bonds to be attested 
and under cl. (a) there must be a condi- 
tion that the bond will be void if a speci- 
fied act is performed or not performed. 
There is no such condition here nor is there 
attestation. All that the executant dces 
here is to say that he will pay Rs. 265, 
together with interest on it and that he 
“will satisfy the same in full”. This is 
nothing more than an ordinary receipt or 
an acknowledgment containing also a pro- 
mise to pay. Consequently itdoss not fall 
under Art. 1, Seh. I of the Stamp Act, and 
since it is both an acknowledgment as well 
as an agreement, it must, under s. 6 (b) be 
charged with the higher duty, i. e. 8 annas 
under Art. 5 (e). Since it is understamped 
and since it is not chargeable with a duty 
of l anna only and since itis not a Bill 
of Exchange or a promissory note, the 
document can be validated under s. 35. 

The application for revisicn is allowed 
and the decree of the lower Court set aside. 
The plaintiff will be given an opportunity 
to validate the document and the case will 
then proceed in the usual way. -As the 
non-applicant has not appeared and asthe 
objection was raised by the Court and not 
by the defendant, there will be no order as 
to costs. 

D. Application allowed. 





PATNA HIGH COURT 
Appeal from Appellate: Order No. 12 of 1938 
August 24, 1938 
Wort, AG. O. J. AND MANOHAR LALL, J. 
RUP CHAND PANNA LAL—APPELLANT 


versus 
Subedar M. A. HUQ AND OTHERS— 
RESPONDENTS . 


Insolvency—Jurisdiction—Debts in insolvency 
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exceeding Rs. 5,000—0ne of debts doubtful—District 
Judge and not Deputy Commissioner held had 
jurisdiction to proceed with proceedings. 

Where the debts in the insolvency exceeded the 
sum of Rs 5,000, the insolvency proceedings should 
proceed before the District Judge and not before the 
Deputy Commissioner and the mere fact that 
Rs. 1,800 was adoubtful debt, made no difference 
when this was one ofthe debts which had to be 
taken into consideration in administering the in- 
solvent’s estate and this debt of Rs. 1,800 together 
with the debts included in the Schedule would 
amount to a sam over Rs. 5,000. 


Appeal from an order of the District Judge 
of Manbhum, dated September 10, 1937, 
reversing that of the Deputy Commissioner 
Subordinate Judge of Chaibasa, dated 
June 30, 1937. 

Mr. S. C. Mazumdar, for the Appellant. 

Mr. S. M. Gupta, for the Respondents. 

Wort, Ag. C.J.—It seems to me quite 
clear that the Deputy Commissioner here 
was right that he had no jurisdiction over 
these insolvency proceedings. From the 
figures stated in the judgment of the Dis- 
trict Judge in reversing the decision of the 
Deputy Commissioner, it would appear that 
the debts in the insolvency exceeded the 
sum of Rs. 5,000. The mere fact that 
Rs. 1,800 was a doubtful debt tothe Urban 
Bank makes no difference. This was one 
of the debts which had to be taken into 
consideration in administering the insolvent's 
estate and this debt of Res. 1,000 together 
with the debts included in the schedule 
would amount toa sum over Rs. 5,000. In 
those circumstances the insolvency proceed- 
ings will proceed before the District Judge 
and not before the Deputy Commissioner. 

The appeal is, therefore, allowed. There 
will be no order as to costs. 

Manohar Lall, J.—I agree. 

D. Appeal allowed. 


ee ete 


s 
_ _ RANGOON HIGH COURT 
_ Civil Revision Applications Nos. 17, 18 and 
; 19 of 1938 
- April 6, 1938 
RoBERTS, O. J. AND DunKLey, J. 
T. K. ROY CHOWDHURY AND OTHEBS 
— APPLICANTS 
VETSUS 
J. BIHARILAL AND 6THERS—,RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 115, 
0. XXI, r. 58—Objection to attachment under O. XXI, 
r. 58, dismissed—Interference in revision. 

The High Court will not, save in the most 
exceptional cases, exercise its revisional jurisdiction 
in favour of a party to whom there is open another 
certain and eonclusive remedy. 

The High Court, therefore, would not interfere in 
revision against the dismissal of the objections by 
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a person to attachment, under O. XXI, r. 58, Oivil 
Procedure Code, as such a person has a conclusive 
remedy by filing a suit under O. XXI, r, 63. 

O. R. Apps. against an order of the Assis- 
tant District Court, Pyapon, dated Septem- 
ber 24, 1937.+ 

Mr. Clark, for the Applicants. 

Messrs. Hay, B.C. Paul and P. B Sen, 
for the Respondents. 


Dunkley, J.—In these three applications 
in revision the applicants are the same, 
although the respondents are different, and 
the three applications arise out of similar 
facts, and, therefore, can be disposed of in 
one judgment. There was a (hettyar firm 
at Dedaye known as the R. M. P. M. firm, 
It is alleged in the plaint in the adminis- 
tration suit (No. 2 of 1936 of the Sub-Divi- 
sional Court of Kyaiklat) that the firm was 
a joint Hindu family business and the 
karta and manager was Muthuverappa 
QOhettyar. After his death, one of the credi- 
tors of the firm brought a suit in the Sub- 
Divisional Court of Kyaiklat (No. 2 of 1936) 
for the administration of the estate of 
R. M. P. M. Muthuverappa and obtained a 
preliminary decree. A Receiver was then 
appointed to take over the administration 
of the estate with full powers. He has col- 
lected a sum of about Rs. 28,000 out of the 
assets of the estate, and this sum has been 
deposited in the Sub-Divisional Court of 
Kyaiklat. The Receiver is Mr. T. K. Roy 
Chowdhury, the first applicant. The second 
and third applicants are alleged to be other 
creditors of the R. M. P. M. firm, but as 
they have not applied to be joined as par- 
ties to the administration suit, it is difficult 
to understand how they have any locus 
standi in the present applications. The 
three respondents are other creditors who 
had obtained decrees against the R, M. 
P. M. firm. They then applied to execute 
their decrees, two of them in the Assistant 
District Court of Pyapon, and onein the 
Sub-Divisional Court of Kyaiklat. The exe- 
cution applications were brought against 
the R. M. P.M. firm. This would appear 
not to be the right form in view of the 
death of Muthuverappa, but however that 
is nut a point which is now before us, 

In the two execution proceedings before 
him, the learned Assistant District Judge 
issued notices to the Sub-Divisional Court 
under 1. 52, O. AKI, Oivil Procedure 
Code. The Receiver, i. e., the first applicant, 
then applied tothe Assistant District Court 
to have these notices recalled, alleging that 
as there were numerous other creditors, the 
attachments on behalf of these particular 
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creditors could not be made. His objec- 
tions were obviously made tnder r. 58, 
O. XXI. but they were dismissed by the 
learned Assistant District Judge in the most 
summary manner and without, any reasons 
being given. The Receiver has, up to date, 
taken no further action, excspt to prosecuie, 
at the instance of the other two applicants, 
these applications in revision. After the 
objections of the Receiver had been dis- 
missed, the Assistant District Judge ordered 
the Sub-Divisional Judge to deposit in the 
Assistant Dis‘rict Court sufficient funds, 
out of the moneys collected by the Receiver 
and deposited in the Sub-Divrisional Court 
to the credit of the administration suit, 
to meet in full the claims of these two 
judgment-creditors-respondents, and this 
was done, and these two respondents have 
received payment of their claims in full. 
The execution proceedings in the Sub- 
Divisional Court followed exactly the same 
course, and in fact the Sub-Divisional Judge 
followed closely every step and order of 
his superior Judge, the Assistant District 
Judge, with the result that this judgment- 
creditor-respondent has also received pay- 
ment of his claim in full. 

Tt is difficult from the three applications 
themselves to ascertain which of the orders 
of the learned Assistant District Jndge and 
the learned Sub-Divisional Judge in the 
execution proceedings are now called in 
question, but apparently the orders about 
which the main complaint is made are the 
orders dismissing the objections of the 
Receiver made under r. 58, O. XXI. Mr. 
Clark for the applicants has referred to the 
provisions of r. 13,0. XX, and has quoted 
authorities for the proposition that the 
principle of sub-r. (2) of r. 13, is applicable 
whether the estate of the deceased is 
insolvent or not. He has urged that the 
three respondents could not execute their 
decrees by applications under r. 52 of 
O. XXIJand that their proper course wis 
to come in under the preliminary decree 
in the administration suit and make their 
claims ; and that, therefore, the execution 
proceedings were without jurisdiction. No 
doubt, serious irregularities have been 
committed by the Assistant District Conri 
and the Sub-Divisional Court in these execu- 
tion proceedings, and it is admitted on 
behalf of the respondents that they cannot 
be entitled to have their claims met in full 
unless the estate is found to be sufficient 
to meet in full all the debts and liabilities 
of the firm; but whether these execution 
proceedings were undertaken without juris- 
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diction is a matter which will fall to be 
decided in subsequent proceedings under 
the order which wa now propose t9 p189 
and we, therefore, refrain from expressing 
any opinion on this point, 

The applicants seek to invoke the revi- 
sional jurisdiction of the High Court, and 
itis fundamental that the High Court will 
not, save in the most exceptional cases, 
exercise this jurisdiction in favour of a 
party to whom there is open another 
certain. and conclusive remedy. Mr. Olark 
urges that these present cases are excep- 
tional cases in that the procedure of the 
executing Courts was so manifestly wrong 
that it would be merely multiplying liliga- 
tion and causing unnecessary expense to 
the applicants if they are driven to file 
separate suits to which there could be no 
defence, and he quotes Adimnistrator- 
General of Burma v. C. R V. V.S. Chet- 
tyar*Firm (1). He has further urged that. 
there is no certain and conclusive remedy 
open tothe applicants if these applications 
in revision are dismissed. With these con: 
tentions I find myself unable to agree. As 
I have said, it is difficult to understand how 
the second and third applicants have be- 
come parties to the present applications, 
and so far as the first applicant is con- 
cerned, he has a certain and conclusive 
remedy still open to him by Gling suits 
against the respondents under O. XXI, 
r. 63 arising out of the dismissal of his 
objections to the attachments. That as 
Receiver he has authority to file such suit 
is clear from the terms of his order of 
appointment. All the material facts have 
not been brought before the Oourts, such 
as, for instance, whether the estate of the 
deceased is insolvent or not, or whether for 
any other reason the respondents are not 
entitled to execute their decrees in the 
ordinary manner, and all these ‘necessary 
facts can be pleaded in suits under O. XXI, 
r. 63; it is, therefore, expedient that such 
suits should be brought and all questions 
in issue between the Receiver and the res- 
pondents decided after full hearing. On 
this short ground I am of opinion that these 
applications in revision cannot be allowed 
and must be dismissed with costs, Advo- 
cate’s fee three gold mohurs in each applica- 
tion. | i 

Roberts, C. J.—I agree. 

s. Applications dismissed. 


aa 5 R 742; 109 Ind. Oas. 414; A I R 1928 Rang. 
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CALCUTTA HIGH COURT 
Civil Rule No. 1044 of 1937 
August 19, 1937 
S. K. Guosn, J. 
URMILABALA BISWAS—Derenpant No. 1 
— PETITIONER 
vergus 
BIN APANI BISWAS AND oTHERS— 
PratnTives— OPPOSITE PARTY 

Civil Procedure Code (Act V of 1908), 3 115— 
Trial Court accepting valuation in plaint and hold- 
ing that exact value of claim cannot be ascertained 
under s. B (0), Court Fees Act (VII of 1870)— 
Decision affecting jurisdiction—If can be assailed 
under s,115~Court Fees (Bengal Amendment) Act 
(VII of 1935), s. 8 (e)—Sutt for declaration of 
title to amount of Provident Fund—Prayer for in- 
junction—Ezact money value of clatm—No distinc- 
tion between right to money itself and right to re- 
cover money. i 

Where the trial Judge has not actually fixed the 
valuation upon the claim in suit, but has based his 
decision upon the argument that the exact money 
value of the claim cannot be ascertained and s. 8 
(c), Court Fees (Bengal Amendment) Act, cannot 

` help, the decision can be assailed under s. 115, Oivil 
Procedure Code, as the trial Court will exercise 
jurisdiction wrongly if its decision is wrong. 
G. M. Falkner v. Mirza Mahomed Syed Ali (1), dis- 
tinguished. 

Where a suit for declaration of title to Provident 
Fund money amounting to a certain definite sum 
is brought with a prayer ior an injunction restrain- 
ing the defendant from withdrawing such amount, 
there is no real distinction between the right 
to the money itself and the right to recover the 
money and, therefore, the exact money value of the 
claim can be ascertained under s. 8 (0), Court Fees 
(Bengal Amendment) Act, that value being the 
amount ŠE the Provident Fund. 

C. Rule from an order of the Second Court 
of Munsif, Bagerhat (Khulna), dated 
June 22, 1937. 

Messrs. Nripendra Chandra Das and 
Rajendra Nath Das, for the Petitioner. 

Mr. Nagendra Kr. Dutt (Nos. 1 and 2), 
Dr. Sarat Chandra Basak and Mr. Rama 
Prosad Mukhopadhya (No. 5), for the 
Opposite Party. 

Order.—The opposite parties Nos. 1 and 
2 in this Rule brought title Suit No. 41 of 
1931, in the Second Court of the Munsif at 
Bagerhbat which has pecuniary jurisdiction 
up to Rs. 2,000 for deciaration of title to 
the Provident Fund money amounting to 
Rs. 3,433 left by their deceased father and 
now in deposit with the Eastern Bengal 
State Railway who are defendant No. 4. 
The present petitioner is defendant No. 1, 
the widow. The plaintiffs v&lued the suit 
at Rs. 90 in respect of ihe declaration of 
title and Rs. 10 in respect of the prayer 
for injunction restraining defendant No. 1 
from withdrawing the aforesaid money, in 
all Rs, 100. The plaintiffs relied for this 
valuation on s. 7 (iv) (c), Court Fees Act. 
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The defence contested the valuation and 
pleaded that it should be the amount of the 
Provident Fund money. The learned 
Munsif held in favour of the plaintiffs’ valua- 
tion. Against that decision, the present 
Rule has been obtained. 

It is contended for the plaintiffs opposite 
parties that the Munsif's decision cannot 
be assailed under s. 115, Oivil Procedure 
Code, because the Munsif had jurisdiction 
to decide the question of valuation and he 
has done so even though his decision may 
be wrong. For this argument the learned 
Advocate for the plaintiffs opposite parties 
kas relied on G. M. Falkner v. Mirza 
Mahomed Syed Ali (1). The learned Munsif. 
however, has not actually fixed the valuation 
upon the claim in suit, but he has based 
his decision upon the argument that the 
exact money value of the claim cannot be 
ascertained and s. 8 (c), Uourt Fees Act, 
cannot help, and s> he has accepted the 
valuation as given in the plaint. If this 
decision is wrong, the position is that the 
Munsif in trying the case will exercise his 
jurisdiction wrongly. The learned Advo- 
cate for the plaintiffs opposite parties has 
also relied on 8. 11 (b), Suits Valuation Act. 
But that is of no help because that refers 
to the stage in the Appellate Court after 
the suit has been disposed of. Moreover, 
in the present case there can be no question 
that the defendant petitioner has been 
prejudiced because if the suit goes on and 
is tried out in the wrong Court, the ultimate 
effect will be prejudicial to the defendant if 
not to the plaintiffs in the long run. Now 
the question is whether the learned Munsif 
was right in holding that the exact money 
value of the claim could not be ascertained. 
It is pointed out that when under 8.8 (c)s 
Court Fees Act, an objection as to valuation 
has been raised, it is the duty of the 
Court to determine the correct valuation. 
The Munsif has preceeded upon the reason- 
ing that the plaintiffs do not want to enforce 
payment of the money to them by this 
suit, that they only want to restrain the 
defendant from getting that money and to 
have a declaration of their own right to that 
money. | 

I am disposed to agree with the argument 
of the learned Advocate for the petitioner 
that there is no real distinction between 
the right to recover money and the right to 
that money itself, ‘he Munsif has over- 
looked the fact that in para. 6 of the plaint 
it is distinctly stated that the money in 

G) 29 O W N 627; 86 Ind. Cas. 853; A I R 1925 
Gal, 814. 
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deposit might be given proportionately to 
the plaintiffs. If the suit be decreed as 
prayed forin the plaint, the result will be 
that defendant No.1 will not be allowed to 
withdraw the money and defendant No. 4, 
the Railway Company, will be liable to 
hand over the money to the plaintiffs. It 
cannot be said that there*is no objective 
standard in this case and it would be rather 
anomalous if, after the Munsif had given a 
declaration of title and injunction, it should 
be necessary for another suit to be brought 
in a higher Court for the purpose of recover- 
ing the money. It seems that the Munsif 
is wrong in not exercising his powers under 
s. 8 (c), Court Fees Act,and determining 
the correct valuation of the relief claimed. 
It is difficult to escape the conclusion that 
the correct valuation is the amount of the 
Provident Fund which is over Rs. 3,000. 
Therefore the Munsif had no jurisdiction to 
try the suit. The order complained against 
must be reversed and the Rule must be 
made absolute with costs payable by the 
plaintiffs opposite parties. The hearing fee 
of this Rule is assessed at two gold mohurs. 


Se Rule made absolute. 





LAHORE HIGH COURT 
Criminal Revision Application No. 1135 of 


February 1, 1938 
Young, O. J. AND Tux Cuano, J. 
EMPEROR—P2rosgoovror 
Versus 
“RAM RAKHA —AC0USED—RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 403 (4) 
—Accused convicted under 8. 211, Penal Code (Act 
XLV of 1860) — Acquittal in reviston—Subsequent 
trial under s. 182, Penal Code (Act XLV of 160), 
sanction under s. 195, Criminal Procedure Code (Act 
y of 1898) having been obtained, whether barred, 

The “competency” of the Court to try an offence" 
does not mean the status or character ofthe former 
Court totry the offence with which the accused is 
subsequently charged; but it also incluces within its 
purview cases in which the Court, though otherwise 
qualified to try the case could not havedone so 
because certain conditions precedent for the exercise 
of its jurisdiction had not been fulfilled, 

Where it is subsequently sought to prosecute an 
accused on the same facts under s. 182, Penal Uode, 
he having beenonce acquitted in the revision by the 
High Court from his conviction unders. 211, Penal 
Code, and the sanction for the subsequent trial ag 
required by s. 195, Criminal Procedure Code is 
obtained, the bar of autrefois acquit doesnot apply. 
The case is governed by the exception laid down in 
sub-s. (4) of s. 403, Criminal Procedure Code. Gana- 
pathi Bhatta v. Emperor (9), not followed. 

[Case-law referred to.] 


Or. BR. App. referred by the order of 
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Mr. Justice Dalip Singh, J., dated Novem- 
ber 23, 1937. ih 

Mr. Mohammad Monir, Assistant Govern- 
ment-Advocate, for the Orown. 
4 Mr. Durga Das Khullar, for the Respon- 

ent. ¥ 

Young, GC. J.—In April 1936, the respon- 
dent Ram Rakha sent by post an application 
to the Supermtendent of Police, Rawalpindi, 
complaining that one Lajpat Rai, who was 
employed as a Head Constable in that 
district, had improperly asked him to with- 
draw a criminal case which he (Ram Rakha) 
had instituted against some relations of 
Lajpat Rui and that he had threatened that 
if Ram Rakha failed to do so, he would méet 
with dire consequences. The Superinten- 
dent of Police asked for'an explanation from 
Lajpat Rai, who denied the allegation. 
Lajpat Rai then lodged a complaint under 
s. 211, Indian Penal Code, against Ram 
Rakha in the Court of a Magistrate, First 
Olass, Rawalpindi. The Magistrate found 
Ram Rakha guilty of an offence under that. 
section and convicted and sentenced him. 
The conviction was affirmed on appeal by 
the Sessions Judge, but on revision a learned 
Judge of this Court came to the conclusion 
that, on the facts proved, the case did not 
fall within s. 211, Indian Penal Code, but 
that it probably came within s. 182, Indian 
Penal Code, and the accused could not be 
convicted under that section as there was 
no complaint in writing by the Superinten- 
dent of Police or a pablic servant to whom 
he was subordinate. The learned Judge 
accordingly set aside the conviction of Ram 
Rakha under s. 211, Indian Penal Code, and ' 
acquitted him. The Superintendent of 
Police, Rawalpindi, has now filed a com- 
plaint against Ram Rakha on the same 
facts. Before the trying Magistrate, the 
accused raised the objection that he having 
been acquitted in the previous cage could 
not be tried for another offence on the same 
facts. The trial Magistrate cverruled the 
contention, holding that the case fell within 
the exception laid down in sub-s. (4), s. 403, 
Oriminal Procedure Code, The accused 
moved the Sessions Judge for revision of this 
order. The learned Judge disagreed with 
the trial Magistrate and being ofthe opinion 
that the objection was sound has submitted 
the case to this Court with the recommend- 
ation that the proceedings against the 
accused be quashed. The reference came 
up before Dalip Singh, J., sitting in Single 
Bench, whoin view of the conflict of deci- 
sions on the point, has referred it to a. 
Division Bench. It is common ground, that 
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the facts now alleged against the accused 
are the same on which he was formerly 
tried under s. 211, Indian Penal Code, and 
was acquitted. The general rule that “a 
man may not be put twice in peril for the 
same offence” is embodied in s. 403, Ori- 
minal Procedure Oode, but to this Rule the 
Legislature has made several exceptions, 
One of these is contained in subes. (4) which 
reads as follows : 

“A person acquitted or convicted of any offence 
constituted by any acts may notwithstanding such 
acquittal or conviction be subsequently charged with, 
and tried for any, other offence constituted by the 
same acts which he may have committed, if the 
Court by which he was first tried was not competent 
to try the offence with which he is subsequently 
charged” 


Tne question for consideration is as to 
what exactly is meant by the ‘competency” 
of the Court to try an offence. Does it 
mean the status or character of the former 
Oourt to try the offence with which the 
accused is subsequently charged: or does 
it alsoinclude within ils purview cases in 
which the Oourt, though otherwise qualified 
to try the case could not have done 80 
because certain conditions precedent for the 
exercise of its jurisdiction had not been 
fulfilled. The wording of the sub-section 
is by no means as clear as it might have 
been but the preponderance of judicial 
authority in this Court as well as the other 
Courts in India is in favour of the latter 
view. Before discussing the ruling, re- 
fereuce is necessary to s. 190, Criminal 
Procedure Ovde, the relevant portion of 
which runs as follons : 

“1) No Court shall take cognizance: (a) of any 
offence punishable under ss. 17% to 18b, Indian Penal 
Uode, except on the complaint in writing of the 
public se:vant concerned, or of some other public 
servant to whom he is subordinate.” 

it willappear from the wording of this 
section that the cognizance by a Court of 
an offence punishable under s. 182, Indian 
Penal @ode, is barred except on a complaint 
in writing by the public servant concerned, 
etc. It follows from this that in the absence 
of such a complaint a Court is not “com- 
petent io try” an offence under s. 182 and 
therefore the case would fall within sub- 
8. (4) of s. 403. This was held by Harrison, J. 
siking in Single Bench, in Chukar v. Em- 
peror, 129 Ina. Cas. 224 (1), The same 
interpretation has been accepted in all the 
other High Courts: see In re Samsuddin (2), 
Jivram Dankarji v. Emperor (3), Emperor 

(1) 129 Ind. Cas. 221; A IR 1930 Lah. 1055; (1950) Cr. 
Cas. 1231; 32 Cr. LJ 253; Ind, Rul. (1931) Lah. 160. 

WW) 22 BULL o 
< 43) 40 B 07; 31 Ind. Cas, 361; A IR 1915 Bom, 203; 

16 Or, L J 161; 17 Bom. L R 881. 
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v. Ambaji (4), Emperor v. Jiwan (5), 
Mahomed Yasin v. Emperor (6), Sanitary 
Inspector, Howrah Municipality v. Bipin 
Behary Ghose, 95 Ind. Oas. 79 (7) and Fakir 
Mohamad v. Emperor, 97 Ind. Cas, 417 (8). 
In Ganpath; Bhatta v, Emperor (9), however, 
a Division Bench of that Court expressed 
the opinion ° 

“that s. 403 (4) referred to the character and status 
of the tribunal when it refers to competency to try 
an offence and that a sanction under s. 195, Orimina!l 
Procedure Code, is not a condition of the competency 
of the tribunal but only a condition precedent for the 
institution of these proceedings.” 

The authority of this case, however, has 
been shaken, if not altogether annihilated 
by recent decision of a Full Bench of the 
same Court in In re Muthu Moopan, (10), 
where it was held that a Court, which tries 
an offender on a complaint, which it is 
forbidden by the Oode to entertain unless 
certain conditions are Satisfied, acts without 
jurisdiction, 

After giving the case careful consider- 
ations we are of opinion, that the bar of 
autrefois acquit does not apply to this case 
which is governed by the exception laid 
down in sub-s. (4) of 8.403, Criminal Pro- 
cedure Code. We hold, therefore, that the 
objection raised by the petitioner before 
the trying Magistrate was without force. 
We accordingly decline to accept the re- 
commendation of the learned Sessions 
Judge. We wish, however, to express our 
considered opinion that the prosecution of 
the accused a second time on the same facis, 
though technically legal, savours of unneces- 
sary harassment. ‘The learned Assistant 
to the Advocate-General agreed that this 
was so, and stated that the only reason why 
the Crown had appeared to oppose the ree 
commendation of the Sessions Judge for 
qQuashing the proceedings was that an 
authoritative decision on tne interpretation 
of sub-s, (4) of s. 403, Criminal Procedure 
Oode, was necessary. 

D. Order accordingly. 

(4) 52 B 257; 109 Ind. Oas, 481; A IR 1928 Bom. 143; 
29Or. LJ 545; 30 Bom. LR 380. 

(5) 37 A 107; 27 Ind, Oas. 208; A IR 1915 All. 114; 
lo Or. LJ 144; 183A Ld 4, 

(6) 5 Pat. 452; 95 Ind. Uas. 929; A I R 1926 Pat, 302; 
27 Or. T J 849; 7 P L T383. 

(7) 95 Ind. Uas. 79; AL R 1926 Oal. 691; 27 Or. LJ 
751; 43 O L J 110; 30 O WN 382. 

(4) 97 Ind. Oas 417; A I R 1927 Sind 10; 27 Cr. L J 
1103 26S LR L. 

(9) 36 M 308; 19 Ind. Cas. 310; 24 M LJ 463; 14 Or, 
LJ 214; 13 M L T 360. 

(0) AI R 1937 Mad. 301; 167 Ind. Cas. 571; 38 Or. 
L J457; L L R 1937 Mad. 664; (1937) 1 M L J 334; 
(1937) M W N 17; 45 L W 226; 9 R M 475, 
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MADRAS HIGH COURT 
Criminal Revision cee No 970 of 1937 


an 
Criminal Revision Petition No. 909 
of 1937 i 
| May 6, 1938, 
PANDURANG Row, J. 
KOTAKONDA VENKATESULU NAIDU— 
iet AccUsepD—PETITICNER 
; versus 
GOLLA CHITTAPPA — COMPILAINANT— 
RESPONDENT 

Cattle Trespass Act (I of 1871), s. £2—Com- 
pensation—Illegal seizure and detention—Order of 
compensation—Person responsible for detention 
‘being Forest Oficer—Ineident having nothing to do 
with forest—Jurisdiction to award compensation— 
Counsel's fees, if can be taken into consideration in 
awarding compensation. 

Where the seizure and detention of the sheep and 
goats belonging to the complainant and his party 
were wrongful and illegal, it makes no difference to 
the jurisdiction of the Magistrate to grant compen- 
sation under s. 22, Cattle Trespass Act, if the per- 
son who is responsible for the wrongful or illegal 
detention happens to be a Forest Officer who claims 
to act under colour of the Forest Act, if as a matter 
of fact, the seizureand detention had nothing to do 
with any forest. 

In awarding compensation under s. 22 of the Act, 
fees paid by the complainant to his Counsel in 
prosecuting the application should not be consider- 

d 


ed, 
~ Or. R. Case and P. under s. 435 and 439 of 
- the Code cf Criminal Procedure, 1898, pray- 

ing the High Court to revise the order of the 
Court of the Sub-Divisional Magistrate of 
Gooty, dated September 4, and made in 
Criminal Appeal No. 47 of 1987 0.0.0. 
No. 10 of 1937 on the file of the Taluk 
Magistrate of Kalyandrug. 

Messrs. K. S. Jayarama Ayyar and G. 
Gopalswami for the Petitioner. 

Mr. K. V. Chari, for the Public Prosecu- 
tor on behalf of the Crown. 

Mr. C. Vasudevan, for the Complainant. 

Order.—I see no sufficient reason to 
think that the order of compensation made 
by the Taluk Magistrate in this case 
under s. 22 of the Cattle Trespass Act 
isnot just. In view of the concurrent 
finding of the Courts below, it must be 
held thatthe seizure and detention of 
the sheep and goats belonging to the 
complainant ardhis party were wrongful 
and illegal, and I do not think it makes 
much difference tothe jurisdiction of the 
Magistrate if the person who is responsible 
for the wrongful or illegal detention 
happens to bea Forest Officer who claims 
to act under colour of the Forest Act, if, as 
a matter of fact, the seizure and deten- 
tion had nothing to do with any forest. 
It is, however, contended that the amount 
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of compensation awarded, namely Rs. 75 
is excessive and that this excessive amount 
was arrived as a result of a misconception 
of the Magistrate that he was at liberty 
to include in the compensation payable 
under s. 22 of the Act the fees paid by the 
complainant tothe Pleader employed by 
him for the purpose of the prosecution 
of this case. This certainly is a misconcep- 
tion and there is little doubt that the 
Magistrate must have allowed this to weigh 
in his mind in assessing the amount of 
compensation, because just before making 
the order of compensation,’ he observes 
that the complainant engaged a Vakil and 
must have incurred a good deal of 
expenditure for the prosecution of the case 
against the accused. It is impossible now 
to ascertain exactly what the amount 
of the fee was as it is impossible to say 
that the Magistrate himself had any clear 
idea of the amount ofthe fee. He must 
have made some addition to the amount - 
of compensation on this account and all that 
can be done in a case like this is to make 
some substantial reduction so that the 
compensation may be fixed on a legal 
basis. It is suggested by the learned 
Public Prosecutor that Rs. 25 may be 
regarded asthe feesof the lawyer and 
that the amount of compensation fixed 
by the Taluk Magistrate may be reduced 
by Rs. 25. This suggestion appears to 
be reasonable and I, therefore, vary the- 
order of the Taluk Magistrate by reducing 
the amount of compensation, viz. Rs, 75 
to Rs. 50. In other respscts, the petition is 
dismissed. 


N-D. Petition dismissed. 





PATNA HIGH COURT 
Criminal Reference No. 25 of 1938 


August 24, 1938 o 
JAMES, J. 
GAURISHANKER alias NAINJEE— 
APPLICANT 
versus 


BACHHA SINGH—Obppogite Parry 

Penal Code (Act XLV of 1860), s. 504—There 
must be publication to person insulted.. 

For the offence under s. 504, Penal Code it is 
necessary that the insult should be delivered to the 
person insulted with the intention that he may be 
there and then provoked to commit an offence but 
where there is no such publication, no offence under 
s. 504 is committed, 

Cr. Ref. made by the Sessions Judge, 
Gaya; dated June 18, 1931, in his Letter 
No. 2011. i 

Messrs. Janak Kishore, Dhyan "Chandra, | 


1938 
“V. K, Prasad aud Raj Kishore Prasad, for 


i Reference. 
Å. R. K. Sinha, against the Reference.. 
Wudgment. —When the Prime Minister 
mvisited Gaya on December 12, 1937, pho- 
sograph was taken of the party assembled 
at the Bar Library. One of the Persons 
the group which was a large one, was a 
‘unicipal Oommissioner named Bachha 
singh. It is said that another Commis- 
=sioner who apparently preferred that 
Bachha Singh's face should not appear in 
the photograph where he himself appeared 
persuaded tke photopgrapher to remove 
Bachha Singh’s face from a negative and 
some prints were prepared in which there 
was a black spot where Bachha Singh 
should have been. The photographer has 
been fined thirty rupees under s. 504 of the 
Indian Penal Ccde; and the Sessions J udge 
of Gaya has forwarded the record of the 


case under s. 438 of the Code of Criminal ` 


Procedure recommending that the finding 
and sentence should be set aside. There is 
no evidence of publication to Bachha Singh, 
that is to say, there is no evidence to show 
that’ the photographer brandished the 
photograph before Bachha Singh or that 
© transmitted it to Bachha Singh. An 
agent of Bachha Singh purchased a copy 
from the photographer which he afterwards 
showed to Bachha Singh; but that is a 
different „matter, For the offence under 
B. COL it 1s necessary that the insult should 
be delivered tothe person insulted with the 
mtenticn that he may be there and then 
provoked to commit an offence; but there 
has been no publication of that kind here. 
The reference of the. learned Sessions 
Judge is, therefore, accepted. The finding 
and sentence are set aside and the fine if 
paid, will be refunded, . 


D. 


. Sentence set aside. 


nee 


BOMBAY HIGH COURT 
Second Civil Appeal No. 183 of 1936 
5 December 13, 1937 
ANGNEKAR aND N, J. Wania, JJ. 
MARATHA CO-OPERATIVE CREDIT 
BANK, DHARWAR APPELLANT 


versus . 
KESHAV TRIMBAK HUNDE— 


TEE Rusponpenr 
moay Vo-operative Societies Act (VII of 1925 
s. 59— Award under Act — Execution pron Ropes 
Act, if applies— Limitation Act (IX of 1908), Sch. I 
Art. 182 (5)—Application under s. 59 d) b) of 


‘Bombay Co-optrati ieti 
Herina PA Pêratiwe Societies Act to Collector, whether 
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An application to execute an award under Bombay 
Co-operative Societies Act, comes unders.3of the 
Limitation Act and therefore it is subject to the 
law of limitation. Raghavendra v. Industrial Bank, 
Guledgud (1), éxplained.. 

An application under s. 59 (1) (b’, Bombay Co- 
operative Societies Act, made to the Collector for the 
recovery of the amount of an award under this 
provision cannot be éreated as an application toa 
Oourt for execution, or ag step-in-aid of the execu- 
tion of the award within the meaning of Art. 182 (5), 
Limitation Act. 

8. O. A. against the decision of the District 
Judge, Dharwar, in Appeal No. 96 of 1933. 

Messrs. S. A, Desai and A. G. Desai, for 
the Appellant. 

Mr. S. B. Jathar, for the Respondent. 

Rangnekar, J.—On June 1, 1923, the 
appellant obtained an award against the 
Tespondent under the provisions of the 
Bombay Oo-operative Societies Act, 1925, 
for Rs. 809-4-0. He applied to carry out 
the award in the Dharwar Oourt on a 
certificate granted by the Registrar under 
the provisions of s. 59 of the Act. The 
application was dismissed by the Court on 
March 7, 1927. It is common ground that 
from then until July 17, 1931, he took 
proceedings before the Mamlatdar under 
8.59 (1) (b), Bombay Co-operative Socie- 
ties Act to recover the amount due under 
the award. He was not able to recover 
anything in these proceedings; and so, on 
August 2, 1932, he filed an application 
for execution again in the Dharwar Oourt 
on a fresh certificate granted by the 
Assistant Registrar on June 2), 1932.. 
The judgment-debtor pleaded that the ap- 
plication was barred by the law of limita- 
tion. The plea was accepted, first, by the 
trial Court and, then by the District Court, 
and it is from these judgments that this 
appeal is taken. Two contentions are 
raised by the learned Oounsel on behalf of 
the appellant. The first is that, having 
regard to the provisions of the Bombay 
Co-operative Societies Act, an award made 
under the provisions of that Act is not 
governed by or subject to the provisions of 
the Limitation Act. His second contention 
is that the application for execution was 
in time, as proceeding taken by the appel- 
lant from March 7, 1927, till July 17, 1931, 
are steps in-aid of execution of the award . 
within the meaning of Art. 182, Limita- 
tion Act. 

On the first point, he relies upona deci- 
sion of a Division Bench of tuis Court in 
Raghavendra v. Industrial Bank, Guledgud 
(1). In our opinion, there is nothing in 


(i) 38 Bom. LR 927; 165 Ind. Oas, 512; A I R 1936 
Bom. 396; 9 R B 147. 
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that judgment to support the contention 
that the Limitation Act is inappli- 
cable in such cases. Section 29, Bombay 
Co-operative Societies Act, so far as mate- 
rial, provides that orders and awards made 
by arbitrators under the provisions of the 
Act, if not carried out, shall be executed: 

“(a) on a certificate signed by the Registrar or a 
liquidator by any Civil Court in the same manner 
as a decree of such Court ; or 

(b) according to the law and under the rules for 
the time being in force for the recovery of arrears 
of land revenue, provided that any application for 
the recovery in such manner of any such sum shall 
be made to the Collector and shall be accompanied 
by a certificate signed by the Registrar or by an 
Assistant Registrar to whom the said power has been 
delegated by the Registrar.” 


The section thus provides two methods 
for carrying out the orders and awards 
made by arbitrators under the Act. Under 
sub-cl. (a) an award can be executed bya 
Civil Court in the same manner as a decree 
of that Oouit. It follows that for the pur- 
poses of execution under sub-cl. (a) an 
award stands on the same footing as a 
decree made by the executing Oourt itself, 
If so, it is difficult to see why the execu- 
tion of an award should not be subject to 
the law of limitation. It is signiticant to 
note that in this respect the corresponding 
provision in the Arbitration Act is quite 
different. Section lə of that Act, so far as 
material, provides that un award may be 
executed as if it were a decree. These 
words were considered in Tribhuvandas v. 
Lallubhai Dharamchand (2) and it was 
held that an award filed in Court under 
s ll, Arbitration Act, is not a decree, 
although it is enforceable as provided by 
s. 15 of that Act as if it were a decree. To 
hold that an award under the Bombay 
Oo-operative Societies Act is not subject to 
the law of limitation would obviously lead 


“to some absurd results. We think, therefore, 


that an application to execute an award 
under the Bombay Co operative Societies 
Act will fall within s. 3, Limitation Act. i 

The second method or execution is that 
provided by sub-cl.(b) of s. 59. The ques- 
tion, theretore, is whether the proceedings 
taken under s. 909 (1) (b) can be treated as 
steps-in-aid of execution within the mean- 
ing of Art. 182 (5), Limitation Act. lf they 
are, then it is clear that the present 
darkhastis saved. Under Ari. 182 (5) an 
application in accordance with law has to 
be made to the proper Court for execution 
or to take some step-in aid of execution of 
the decree cr order. ‘The question, there- 
fore, is whether the proceedings taken by 


(2) 35B 196; 8 Ind, Oas. 179; 12 Bom. I, R 860, 
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the appellant under s. 59 (1) (b) were by 
way of or in the nature of applications 
made to a proper Court. In our opinion, 
it is difficult tohold that an application 
made to the Collector for the recovery of 
the amount of an award under this provi- 
sion can be ‘treated as an application toa 
Ovurt for execution or take steps-in-aid 
of the execution of the decree, and that 
seems to be clear from the provisions of 
s. 59 itself. Under sub-cl. (a), it is the 
Court to which an application for execution 
of an award is te be made, and under sub- 
cl. (b) the application has to be made to 
tke Collector. Under sub-cl. (a) the award 
is executable by a Court, where under 
sub cl. (b) the award is to be executed by 
the ‘Oollector. The section thus makes a 
distinction between a Civil Court as such 
and the Collector as such. The word “Col- 
lector” therefore means and is used to mean 
some agency for carrying out an award, 
different from a Oourt. lt follows from this 
that an application to enforce the award 
made to the Collector cannot be treated as 
an application made to a Court and pro- 
ceedings thus taken between 1927 and 
1931 cannot be treated as steps-in:aid so 
as to save limitation within the meaning 
of Art. 152 (5), Limitation Act. The appeal, 
therefore, fails and must be dismissed with 
costs. 
N. J. Wadia, J.—I agree. 
D. Appeal dismissed. 


—— 


CALCUTTA HIGH COURT 
Civil Appeal No. 231 of 1938 
June 14, 1938 
S. K. GHOSE AND PATTEBSON, JJ. 
NIRMAL CHANDRA BANERJEE— 
PLAINTIFF — APPELLANT 
l versus 
JYOTI PROSAD BANNERJEE ARD OTHERS 


—DEFENDANTS—RE8PONDENTS 

Hindu Law—Reliyious endowment — Large endow- 
ment made to original smali debuttar can only be 
accepted on donor’s terms— Will making such endow- 
ment directing that each shebait should nominate his 
successor — Shebaitship held was not hereditary— 
Shebait—Ofice of—Transfer of, when valid—Limi- 
tation Act IX of 1908), Sch. 1, Art. 120—Suit for 
declaration that person is not shebait and neogpatra 
in his favour isinvalid—Shebaitship not hereditary 
—Article appleable. 

Regarding subsequent large endowment made by 
a person as an accretionto the original debuttar 
which is a small one, such endowment can only be 
accepted upon the donor's terms. Gossami Sri Giri- 
dhariji v. Ramantalji Gossami (1) and Ashutosh 
Seal v, Benode Behari Seal (2), relied on, k 

A donor made a large endowment *to a small de- 
buttar in his will and desired “each of the 
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mmh ebaits 1s empowered to appoint a future shebait in 
iis own place after his death.” | 
Held, that the clause showed that the shebaitship 
was not hereditary. 
Special circumstances conducive to the benefit of 
E idol can sometimes be held to validate an aliena- 
ion of shebaitship inter vivos. Nirod Barani Dassi 
yS hibadas (4), relied on. 
A suit for a declaration that a certain person is not 
«a shebait and that a neogpatra executed in favour of 
‘such person by a former shebait, is invalid, will be 
governed by Art, 120, Limitation Act, if and when 
bis proved that the shebaitship was not hereditary. 
Jagan Nath Das v. Birbhadra Das (5) and Debendra 
Nath Mitra v. Sefatulla (8), relied on. 


O. A. from the appellate decree of the 


NIRMAL OHANDRA BANBRJEH V. JYOTI PROSAD BANNERJER (CAL) 


899 
District Judge, Hooghly, dated January 7, 
1938. 


Messrs. A. N. Bose and Pramatha Nath 
Mitra, for the Appellant. 

Messrs. Atul Chandra Gupta, Sudhir 
Kumar Bose,*Phani Bhusan Chakravarty 
and Khitindra Kumar Mitter, for the 
Respondents. 

S. K. Ghose. J.—This is a second appeal 
by the plaintiff in Suit No. 4 of 1937 and 
it raises a question with regard to the right 
of a shebait under an idol called Sridhar 
Jiu Thakur. ‘rhe following genealogical 
table will show the position of the parties. 


HARISH CHANDA BANERJEE 





| | 
Bidhu Bhusan. Priya Nath 


Hari Mohan, | i 
(defendant No. 2) Nirmal, 
plaintiff. 


Transferred to 
Jyoti Prosad, ž 
(defendant No, 1). | 





| 
Bhagabati 


| 
soap saa i 
| Kumud Nath 
Ammal, Bimal, 
(defendant (defendant Nihar Ranjan 
No. 6). No. 5.) 








Tushar (lunatic : 

defendant No. 3.) 
“The idol was the ancestral deity of the 
four sons of Harish Chandra Banerjee. In 
the year 1256 B. S. or 1890 A. D.,a deed 
of partition (Ex. B) was drawn up amongst 
the three brothers,. Bidhu, Priya and Ka- 
Tupamoy and Kumud, son of the deceased 
daughter of Harish Chandra. By that docu- 
ment, property yielding an income of Rs. 26 
odd was allotted for the worship of the 
idol and the puja was performed according 
to ‘the deed by the aforesaid four persons in 
rotation. Bidhu, who was a Subordinate 
Judge and had no children, built a Ghat, 
two rooms for the Thakur and a dole- 
mancha which he dedicated to the idol in 
1890 or 1891. He also performed the pujas 
of the ida) so long as he was alive. He died 
in 1909. On January 1, 1908, he executed a 
will (ix. 3) by which he gave G. P. Notes 
of Rs. 10,000 for the worship of the idol 
and, appointed as shebaits his nephews 
Nirmal Chandra Bannerjee, the present 
appellant, Hari Mohan Bannerjee and his 
grandnephew Nihar Ranjan Bannerjee. The 
will further provided that each shebuit 
would have power to nominate, a successor 
in his absence (abartamane) ‘and if any 


shebait died without nominating a successor, 


then the eldest among his heirs would be 
the shebait. 

-It is not disputed that the provisions of 
the will were objected to by any of them. 
the will was probated and three shebaits 


| 
Anil (defendant No. 4.) 


mentioned therein undertook to perform 
the sheba of the idol. In 1913 a deed of’ 
agreement was drawn up (Ex. 4) by which 
it was arranged that the sheba was to be 
performed by rotation. Asa matter of fact. 
Nirmal, the plaintiff-appellant, had to stay 
away on business. Nihar who was a Deputy 
Magistrate, had also to stay away and the 
result was that Hari Mohan was the person 
who was left in charge of the worship. It 
is not disputed that Hari Mohan lost his 
character and money with the result that 
the Thakur was turned out cf the Thakur- 
bari and kept inthe house of a priest since 
1914. Hari Mohan’s own house was sold - 
and he occupied the Thakurbari with his 
wife. The latter was also a woman of bad 
character. Farther the amount of Rs, 10,000 
which was given tothe Thakur by Bidhu 
was given a3 a loan to one Suresh on a 
handnote in favour of Hari Mohan. 

It has been found that this state of things 
continued from 1914 to 1925, when Jyoti 
Prosad, defendant No. 1, came upon the 
scene. He is a relation of the family and his 
maternal grandfather and Nihar's grand- 
father were two brothers. It isnot disputed 
that he was holding a very respectable 
position and further his house is just on 
the other side of the Thakurbari. In 1925 
Hari Mohan executed a deed of neogpatra 
by which he nominated Jyoti Prasad as his 
successor to perform the sheba and relin_ 


$00 
Quished the shebaitship in his favour, 
Thereafter Hari Mohan left the place 
with his wife and since 1925 Jyoti Prosad 
had been performing the sheba. He gave 
notice to Nirmal and Nihar. Nihar did not 
raise any objection. But Nirmal at first 
sent a Pleader’s letter to Jyoti Prcsad. 
Afterwards he appeared to have become 
friendly with Jyoti Prasad. The learned 
Subordinate Judge in the Court of Appeal 
below relying on letters Ex. 22 series, had 
found that Nirmal agreed to perform the 
sheba in consultation with Jyoti Prosad. 
Nihar died in 1927. His sons Anil and 
Tushar also did not take any part in the 
performance sf the sheba, although asked 
by Jyoti Prosad to do so. 

Then occurred events which led to the 
filing of the suit. Nirmal and Tushar 
brought a suit upon the handnote for 
Rs. 10,000 against Pannalal and Jaharial, 
sons of Suresh. This was dismissed by the 
lower Appellate Court. But it was brought 
to the High Court on appeal. Nirmal did 
not prosecute the suit further and it was 
dismissed for default. It appeais that he 
got two bonds executed in iavour of his 
son-in-law for Rs. 12,000 on July 23, 1935, 
and the suit was dismissed for default on 
August 12, 1935. The learned District 
Judge has found that Nirmal’s explanaticn 
as to why the suit was dismissed for default 
is not satisfactory and that there was no rea- 
scn ior suspicion that he compromised with 
Pannalal and Juharlal. On september 1), 
i935, Jyoti Piosad filed Suit No. 3 of 1935 
fora declaration tuat he was the shebait 
in respect of the one-third share of Hari 
Mohan and that Nirmal and ‘ushar, the 
shebaits in respect of the two-thirds snare, 
jorfeited their righis as they ceased to per- 


` form tke sheba and that they haa abused 


the tiust imposed cn them. On December 
21, 1935, Nirmal brought Suit No. 4 of 1930 
against Jyoti Prosad icr a declaration that 
Jyoti Prosad was not the shebait, as the 
neogpaira was invalid. The contest was 
between Nirmal on one side and Jyoti 
Prcsad on the other. Tne other defendants 
did not appear. 

Two suits were tried together in the frst 
Court. The Subordinate Judge dismissed 
Jyoti Prosad’s suit and decreed Nirmal 
Bannerjee’s suit. He found that the neog- 


patra was a deed of sale and as such vofd, - 


that the appointment of Jyoti Prosad as 
shebait in succession to Hari Mohan was 
not warranted by the terms of the will 
and that Nirmal and Tushar were not 
estopped from challenging the claim of 
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Jyoti Prosad. He algo found that Nirmal’s ` 
suit was not barred by limitation, Against 
the decision of both the suits, appeals were 
taken to the District Judge. In Nirmal's 
Suit No. 4 the learned District Judge came 
to the conclusion cpposite to that of the 
Subordinate Judge. Tne District Judge 
found that neogpatra was not a deed of 
sale and that even if money passed, the 
deed was not void: that the appoiatment 
of Jyoti Prosad was not against the terms 
of the will and that Nirmal’s suit was 
barred by limitation. Accordingly be direct- 
ed that Suit No. 4 should be dismissed 
with costs. In Suit No. 3 the learned Dis- 
trict Judge came to findings in favour of 
Jyoti Prosad and remanded it for determi- 
nation of the question whether Nirmal 
Bannerjee and Tushar Bannerjee nad abused 
the trust intpcsed on them by misappro- 
priating the amount of Rs. 10,000. ‘The 
present second appeal was tiled by Nirmal 
Bannerjee and it relates to Suit No. 4. 

1 propose now to deal with the question 
which will determine the fate of the 
appeal. The first question in this appeal is 
whether the neogpatra executed by Hari 
Mohan in favour of Jyoti Prosad is valid 
as held by the District Judge, or invalid as 
held by the Subordinate Judge. Now the 
will of Bidhu Bousan Bannerjee dedicated 
the properties in suit to the idol and laid 
down the line of shebaitship, and the point 
turns on the question whether that direc- 
tion is consistent or inconsistent with the 
shebauship being hereditary. ‘Lhe idol is no 
doubt ancestral, The original endowment 
was not created by any document. It is 
not surprising that in practice the sheba 
was carried on by the eldest member of 
the iamily and so the partition deed of 
1886, Ex. B, provides that the shebutiship 
would go by the eldest sons yeshthadi 
krame). lf the shebaitship were heredi- 
tary, tne persons entitled to it at the time 
of Bidhu’s death would be Nihar, Hari 
Mohan and the three sons of Karunamoy. 
Now Bidhu gave express directions as to 
succession ın para. 2 of his will. He 


- appointed as shebaits by name Nihar, Hari 


Monan und Nirmal, one of the sons of 
Karunamoy, leaving out the other two sons, 
defendants *Nos. 9 and o. The material 
Passage is: h 
“Hach of the shebaits is empowered to appoint a 
future skebait in his own place (to act) after his 
death (abartamane). If any shebait dies without 
appointing a future shebait ın his own place then 
his eldest heir will be the shebait in hig place.” A 
Therefore, ordinarily the shebaitship 
would go by nomination. On failure of 
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nomination, it would go tothe eldest heir, 
not even then to all the heirs. Regarding 
as an accretion to the original debuttar, 
which was asmallone, the endowment of 
Bidhu Bhusan could only be accepted upon 
the donor's terms: Gossami Sri Giridhariji 
v. Ramanlalji Gossami (1) and Ashutosh 
Seal v. Benode Behari Seal (2). There is 
no doubt that the endowment has been 
accepted upon the donor's terms. This is 
found by the District Judge. The partition 
deed of 1886 cannot regulate the succession 
to Bidhu Bhusan’s endowment. The agree: 
ment of 1913 divides the palas, not amongst 
“all the heirs of Harish, but only amongst 
the three shebaits appointed by Bidhu 
Bhusan. No other case is made in the 
plaint and the suit indeed is based upon 
the particular endowment as made by Bidhu 
Bhusan. Mr. Bose also, for the appellant 
in this Court, has not sought to carry his 
rights further back than the will. His 
contention is that the last clause in para. 2 
of the will makes the shebaitship here- 
ditary, and that the condition as to nomina- 
tion is not an essential one which the Thakur 
must either accept or reject before accepting 
the endowment. In my judgment the terms 
read as a whole are inconsistent with such 
a contention. 

That being the position wi'h regard to 
the testator, founder of the endowment, the 
question whether the word abartamane 
means “after death” is of little importance. 
Jf Hari Mohan had theright to nominate 
his successor, could he not relinquish the 
shebaitship in his favour ? It may be that 
on behalf of Jyoti Prosad this point was 
more strongly urged before the District 
Judge than the point that Hari Mohan 
had incurred civil death which was urged 
before the Subordinate Judge. It is after 
all a question of law. The learned District 
Judge has answered it in favour of Jyoti 
Prosad relying on Giris Chandra Saw v. 
Upendra Nath Giridas (3). Mr. Bose has 
sought to distinguish that case on the 
ground that there the person in whose 
favour the relinquishment was made was 
already asuccessor in the line of inherit- 
ance in accordance with the terms of the 
grant. But, if it is conceded that relin- 
quishment may be made in favour of the 
rightful successor, it would seem to make 
no difference whether the successor is 


there by inheritance or by nomination in 

(1) 17 03; 161A 137; 5 Sar. 350 Œ 0). 

B A IR1930 Cal 495; 128 Ind. Oas. 82; 51 OLJ 
80; 34 O W N 177; Ind. Rul. (1931) Oal, 2. 

(3) 35 O W N 768; 135 Ind. Oas 273; A I R 1931 Oal, 
116; 54 O LJ 544; Ind. Rul. (1932) Osl. 81. 
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accordance with the terms of the grant. 
The neogpatra cites as authority the agree- 
ment and the will and 

“in accordance therewith appoint you (Jyoti Prosad) 
as substitute shebait to act as shebait in my place 
for the remainder of my life and after my death.” 

The concltisive finding of fact is that 
Hari Mohan had become incompetant and 
that the appointment of Jyoti Prosad was 
distinctly for the benefit of the idol. So 
far, therefore, it cannot be said that the 
appointment of Jyoti Prosad was invalid. 
The Subordinate Judge has referred to 
the fact that for 50 years or so, the shebait- 
ship hasremained in the family. But this 
cannot outweigh the terms of the will, as 
I read it. Perhaps there was no occasion 
for making a change until Hari Mohan 
became a waster. Jyoti Prosad also is no 
stranger, he is even a relation and a close 
neighbour. Farther the finding is that he 
has taken interest in the worship of the 
idol for more than the three original 
shebaits Hari Mohan, Nirmal and Nihar. 
Indeed the Subordinate Judge finds that 
Jyoti Prosad’s concern was the welfare 
of the deity and not personal gain and 
had he not appeared on the scene, the 
idol would have been ina bad way. The 
Subordinate Judge says: 

“In the present case the alienation was to a 
clearly connected member of the family and he 
seems to have more interest in the worship of the 
idol than any one else and the only motive of the 
transferee was the Interest of the deity and not 
personal gain, and it is clearly forthe benefit of this 
deity that this alienation was made and there are 
special circumstances in this case, as stated 
above, for, if Jyoti Prosad had not taken charge of 
the Thakur, the Thakur would have remained in 
the house of the priest, and there would have been 
no proper worship of the deity according to the 
last wishes of the donor and there was every chance 
of the money being misappropriated.,” 


This passage will have bearing on the 
question of the neogpatra being treated as 
akobala. But as to the facts, it is not pos- 
sible to take any other view in this second 
appeal. But, it is contended for the appel- 
lant, the neogpatra must be thrown out 
because it was really a sale of the 
shebaitship for Rs. 2,000. No doubt it is 
found that this amount was paid by Jyoti 
Prosad to Hari Mohan but the argument 
that it was consideration for the neogpatra 
isnot based on sufficient materials. The 
document of course does not mention any 
consideration, On the face of it, it ig 
not a deed of sale. The Subordinate Judge 
has referred to the deposition of Jyoti 
Prosad who said that the frequently paid 
money to Hari Mohan, viz. Rs. 2,000, 
Rs. 100, Rs. 200 and Rs. 50 before as well 
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as after the deed for helping, as he re- 
quired kelp, as his creditor sometimes 
brought warrants. On the neogpatra the 
value was put at Rs. 2,000 for the purpose 
of registration. Mr. Bose had drawn our 
attention to Ex. 4,a letter dated April 17, 
1926, frem Hari Mohan to Nirmal which 
mentions that there is prospect of receipt 
of Rs.1,000. Nirmal in his deposition 
gives oral support to bis case that Rs. 2,000, 
was consideration for the neogpatra. 
This evidence did not impress the 
District Judge. Unlike the Subordinate 
Judge, the District Judge does not de- 
finitely find that Rs. 2,000 was paid as 
consideration. It might be that the money 
was paid to help Hari Mohan out of his 
difficulties, and then he went away from his 
creditors, But that does not make the 
transaction necessarily a sale, and as such, 
invalid. Special circumstances conducive 
to the benefit of the idol have sometimes 
been held to validate an alienation inter 
vivos: Nirod Barani Dassi v, Shibadas (4). 
It must be held therefore that the neog- 
patra executed by Hari Mohan in favour of 
Jyoti Prosad is valid. 

The next point is that of limitation. 
Before the Subordinate Judge it was cone 
tended that the suit is barred under 
Art. 91 orunder Art. 120, Limitation Act, 
He negatived both contentions and held that 
the proper Article was 124, and so the suit 
is not barred being within twelve years of 
the date of the neogpatra. The District 
Judge has held that the suit is barred 
“ under Art. 120. The decision turns upon 
“what we consider to be the main relief 
asked forin the suit. It isto declare that 
Jyoti Prosad is not the shebait and the 
neogpatra is invalid. Once itis found that 
the office is not hereditary, Art. 124 must 
left ont of account. ‘There is also no 
question of adverse possession as between 
_Nirmal and Jyoti Prosad, For such a 
. Buit, there is no period of limitation 
except under Art. 120: Jagan Nath Das 
v. Birbhadra Das (5) and Debendra Nath 
Mitra v. Sefatulla (6). The suit is more 
than six years from the date of the neog- 
patra Therefore it is time-barred, The 
next question is that of estoppel. The 
. point is whether Ex. 22 series, certain 
letters which’ were addressed in 1930-31 
by Nirmal to Jyoti Prosad, indicate that 
he had accepted or acquiesced in Jyoti 


(4) 36 O 975; 3 Ind. Cas, 76; 13 O W N 1084. 

(5) 19 C776, 
. (6) 310 W N 184;99 Ind, Cas. 205; A IR 1927 Cal. 
130; 44 O L J 339. 
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Prosad’s appointment as shebait. ‘The 
District Judge has held that they do so> 
indicate and further that in point of fact 
Jyoti Prosad had actually been doing the 
work of shebait since his appointment by 
the neogpatra. He tried to induce Nirmal 
and Tushar to join him in the work, but 
they did not care and no pala was kept up 
as provided for in the agreement. How- 
ever, 80 far as the neogpatra is concerned, 
itis conceded by Mr. Gupta for Jyoti 
Prosad that a case of estoppel cannot 
be pressed as against Nirmal. The pcint 
therefore loses force. On our findings on 
the other points this appeal fails, It is 
dismissed with costs. 

Patterson, J.—I agree. 

8. Appeal dismissed. 





NAGPUR HIGH COURT 
First Civil Appeal No, 116 of 1935 
December 16, 1937 
Stone, O. J. AND Boss, J. 
ATMARAM—APPELLANT 


versus 
Tan ACCOUNTANT-GENERAL, C. P. 
THROUGH THE EXAMINER LOCAL FUND 


ACOOUNTS AND oTaERs—ResponDENTs 
k C. P. Local Fund Audit Act (IX of 1933), as. 8 
(b) ce), 10 (1), 14—Surcharge for loss—Loss must 
be the result of gross negligence or misconduct— 
No finding as to gross negligence or misconduct— 
Surcharge will be set aside—Applications under 
s. 14, by different persons—Judge must consider 
each case separately on tis evidence. 

Before a notice can be served under s. 10 (1) of 
the ©. P. Local Fund Audit Act, the Examiner, in 
cases which fall under cls. (b) and (e) of s. 8, 
must be satisfied that the loss has been caused 
by gross negligence or misconduct. On an applica- 
tion to the District Judge unders. 14 of the Act, 
the Judge has to consider whether in point of 
fact there has been gross negligence or misconduct. 
In the absence of any euch finding, his order of 
surcharge will be set aside. 

Where applications are made by sevgral persons 
under a. 14, to set aside the order of surcharge, in 
order to arrive at a conclusion that whether in 
point of fact there was gross negligence or mis- 
conduct, the Judge must consider the evidence case 
by case and not take a lot of cases all together, 
decide one, and say that all are the same, Such 
a mode would be very inconvenient if there were 
any difference whatever in the evidence led in 
one case or another. 

F, O. A. from the decree of the Court of 
the District Judge, Nagpur, dated Septem- 
ber 21, 1955, in Miscellaneous Judicial 
Oase No. 51 of 1935. 

Mr. Y. V. Jakatdar, for the Appellant. 

Messrs. J. Sen and W. Dutta for Res- 
pondents Nos. 1, 2 and 4. 

Judgment.—This appeal 4s brought 
under the provisions of s. 14 of the Loca] 
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Fund Audit Act. That Act has, since the 
hearing of this case by the learned District 
udge, been amended in manv particulars, 
but those amendments do not affect the 
Present point. The learned Judge has 
dealt with the matter in a somewhat incon- 
Venient way because, having before him 
several applications to set aside orders 
of surcharge made by the Local Fund 
Auditor, he has dealt with one of those 
applications (that is, the one made by the 
Ohairman of the Local Board) at length 
and then has passed to this present ap- 
plication and has said in effect that thore 
is no difference in fact between the two 
and therefore his decision on the one 
must control the decision on this one. 

The application under consideration 
arises in the following way: The appli- 
cant, a member of the Local Board, had 
been recently elected The vouchers that 
are prepared for the signature of members 
who receive any money, we are informed 
are in a language not known to the 
member. According to his story, he was 
informed by the accountant that the 
voucher that was being placed before him 
for his signature related to his travelling 
expenses. In point of fact, again accord- 
ing to his story and according to the account- 
ants evidenec in another matter which 
it is not disputed, we can take into con- 
sideration in this appeal, the sum in 
question had been paid to a former 
Chairman fraadulently and was shown as 
moneys expended on roads. In truth and 
in fact, according to the applicant's story, 
the money had not been expended on 
roads: it had been pocketted by the former 
Ohairman; the accountant was a party to 
the misappropriation and was endeavour- 
ing to cover up the defaleation by getting 
the newly elected member's signature on 
this voucher representing that it was for 
the member's travelling expenses which 
amounted to a few: rupees. The newly 
elected Chairman was saying much the 
same thing as was ancther member, and 
the learned Judge seems to have thought 
that, having dealt with one case, that 
disposed of all the cases so long as 
there was no material difference in the 
facts excepting that the one was the 
Ohairman and the other waña member. 

It is a little inconvenient to deal with 
the matter in that way ibecause itis not 
apparent, when an appeal is brought by 
only one and when the evidence of the 
„accountant is quite different in the case 
of the one who appeals and the others 
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who do not appeal, to what extent the 
learned Judge has stressed the points 
special to the case under appeal or whe- 
ther he has ignored them altogether. 
However that may be and we only men- 
tion it in order to avoid this kind of 
inconvenience in future—in our opinion, 
this matter goes off on a short point. 


The Central Provinces Local Fund Audit 
Act provides by s., 8 as to what shall be 
included by the Examiner in his Audit 
Report, and two of the things must be 
included in the Audit Report are (s. 8-b) 
“the amount of any deficiency or loss 
which appears to have been caused by 
the gross negligence or misconduct of 
any person,” and (c) “the amount of any 
sum which ought to have been but is not 
brought into account by any person.” 
Those, together with two other sub:sections 
which are not material here, state what 
should appear in the Audit Report. But 
it is s 10 which empowers the Examiner 
to surcharge. Section 10 provides as 
follows : ; 

“(1) On the preparation and delivery of copies 
of the report under s. 7, the Examiner may serve 
a notice on the person whow he considers to have 
made or authorized the illegal payment or to be 
accountable for the deficiency, loss or omission, 
referred to in cls. (b) and (c) of s. 8, when caused 
by gross negligence or misconduct, requiring him 
to show cause within three months why the pay- 
mat or amount should not be charged against 
1m, 

That entitles the Examiner to serve a 
notice calling upon the personin question 
to show cause why the payment or amount 
should not be.charged against him. If 
he shows cause, itis considered, and then 
the Examiner can surcharge him if he 
finds that the person charged has not 
explained his position, and when he sur- 
charges him, the person, charged has, 
under s. 14, the right to apply to the 
District Judge. 


[t will be noticed that before a notice 
can be served under s. 10 (1) the Examiner, 
in cases which fall under els. (b) and (c) of 
s. 8, must be satisfied that the loss has been 
caused by gross negligence or misconduct. 
Here he has nowhere so found and he 
places the obligation to make good the 
loss by- finding, according to the reasons 
which he gives in Ex. P2, inter alia 
(tit) Acknowledgments of the amount in 
question signed by you‘exist and “therefore 
your: contention that you did not receive 
a pie of it cannot be accepted.” That of 
course is. not a finding of either gross 
negligence or misconduct. If there is a 
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defalcating clerk who is minded to commit 
a fraud on. g new member by getting 
him, under false- representations as to the 
contents of a receipt printed ina langu 
age that the new member does not under- 
stand, to sign a voucher and the new 
member signs believing in the integrity 
of an employee of the Bodrd (the account- 
ant), that may or may not show miscon- 
duct or gross negligence on the part of 
the member. Whether it does or does 
not will depend on circumstances, but if 
he is tobe surcharged on that ground, it 
is-necessary for the surcharing officer to 
state whether he is proceeding because of 
gross. negligence or because of the mis- 
conduct of the member. If he proceeds 
on the basis of gross negligence or mis- 
conduct and surcharges, the member can 
apply to a Judge, and the Judge must 
consider whether in point of fact there 
was gross negligence or misconduct and 
surcharges, the member can apply to a 
Judge, and the Judge must consider 
whether in point of fact there was gross 
negligence or misconduct. In order to 
arrive at a conclusion of that nature, he 
must consider the evidence case by case 
and not take a lot of cases all together, 
decide one, and say that all are same. 
As we have observed, sucha mode would 
be very inconvenient if there were any 
‘difference whatever in the evidence led 
in one case or another. 

In our opinion, therefore, this appeal 
succeeds and it is not even necessary to 
send the matter back to the learned 
Judge fora finding because, there never 
having been a surcharge on the basis of 
gross negligence or misconduct, the sur- 
charge is unjustified. The appeal is allow- 
ed with costs. 


“D. Appeal allowed, 


= MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 3246 
of 1934 
October 15, 1937 
VENKATASUBBA Rao AND ABDUR 
T SEOREE ARY ye 
HE A or STATE vor 
INDIA In COUNCIL—Prririonae 
Ru. P. Ru. M. SUB! 
M. P. Ru. M. SUBRAMANIAN 
OHETTIAR—RESPONDENT 
rasa ee ae vat of 1870), ss. 18, 7 (v)—Appeal 
com: t n T j į: i 
Deficit conte fee F can A ajaga na a 
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thereof or whole of subject-matter—Suit against co- 
sharer for partition and separate possession—Plain- 


tif excluded from- possession — Court-fee pay- 
abis. . ` 
Where inthe appeal before the Appellate Court, 


8 part of the subject-matter of the suit only is com- 
prised, deficit court-fee only in respect of that part of 
the suit can be levied and not in respect of the entire 
subject-matter of the suit. Kerala Varma v. Chadayan- 
kutti (1), approved. . 

Section 12 of the Court Fees Act is not happily 
worded. i 


Where the plaintiff is in possession, actual or con- 
structive, and merely seeks to change the form of 
his enjoyment by obtaining a divided in the place 
ofan undivided share, in such acasa there is a 
conflict of judicial opinion as to the appropriate pro- 
vision applicable. But where, the plaintiff has 
been excluded, upon his allegation, from possession, 
the court-fee payable is ad volorem under s. 7 (0). 

O. Misc. P. praying that in the circum- 
stances stated therein the High Court will 
be pleased to issue an order calling upon the 
Plaintiff to pay the deficit court-fee in 
O. S. No. 47 of 1929 on the file of the Court 
of the Subordinate Judge of Tinnevelly 
and in Appeal No. 506 of 1931 preferred to 
the High Court against the decree in the 
said O, S. No, 47 of 1929 on the file of the 
Court of the Subordinate Judge of 
Tinnevelly, and in default thereof action 
should be taken under s. 12 (2) of the Court 
Fees Act. ; 

Mr. K. S. Champakesa Aiyengar, for the 
Government Pleader (K. 9. Krishnaswami 
Aiyengar), on behalf of the Government. 

Mr. N. Srinivasa Aiyengar, for the Res- 
pondent. 

Venkatasubba Rao, J.—In the appeal 
that we have just disposed of, a 
question cf court-fee has been raised 
on behalf of the Government under 
8.12 (ii) of the Court Fees Act. The 
suit is in effect one for partition and posses- 
sion, brought by the plaintiff against his 
co-sharers. He claimed in the plaint two 
separate shares, each of one-eighth, on the 
ground that he purchased tham from 
two different co-owners. He fixed the 
total value of the entire one-fourth share at 
Rs. 14,000 and paid in respect of the 
relief of “petition and separate possession” 
of that share, Rs.100 as court-fee under 
Sch. ll, Art. 17-B (Madras Amendment) of 
the Court Fees Act. 

It must be mentioned that previous to the 
suit, he had applied to the Collector for 
separate registration, which was refused. 
He, therefore, prayed for a declaration that 
he was entitled to get himself registered 
asa landholder to the extent of the one- 
fourth share. In respect of thie relief he 
paid a court-fee of Rs. 100 under Sch. II, 
Art. 17-A (Madras Amendment). 
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This. the plaintiff paid on his plaint in 
respect of these two reliefs Rs. £00 as the 
court-fee. Here on “the. memorandum of 
appeal also, he paid a similar amount. 

The appeal, as will be evident from what 
has been stated in the judgment just 
delivered, deals with the one-eighth share 
ofthe 7th defendant alone. The question 
has been raised whether under the terms of 
8. 12, the plaintiff can be called on to pay 
the deficit court-fee payable on his plaint 
(in the lower Court) in respect of the other 
one-eighth share. 
yee relevant portion of the sections reads 
thus : 

“Whenever any such suit comes before a Court of 
‘Appeal, reference or revision, if such Court considers 


that the said- question has been wrongly decided to 
the detriment of revenue.” 


There are three possible positions : 

(i) Notwithstanding that the appeal is 
confined to a part of the suit, it 
may be contended that the whole 
suit has come before the Court of 
Appeal. Hence the Appellate Court 
has jurisdiction to levy the deficit 
court: fee in respect of the entire 

| _Subject-matter of the suit. 

(ìi) That part of the suit alone as is 
comprised in the appeal (it may be 
contended) is before the Appellate 
Court. In that case deficit court- 
fee only in respect of that part of 
the suit can be levied. 

(iii) Only a part of the suit being 
comprised in the appeal, the suit, as 
such, is not before the Appellate 
Court. Therefore, the section has no 
apPlicatioo at all. 

On this point there are two reported deci- 
sions. In Kerala Varma v. Chadayankutti (1) 
the facis were: the suit related to three 
parcels of land but the defendants’ appeal 
was in respect of only oneof them. The 
euit ewas valued at Rs. 480 odd. The 
Appellate Ocurt held that it ought to have 
been valued at about Ks. 1,100. The 
deficit court fee not having been paid, an 
order was made “original suit rejected”. 
The learned Judges (Wilkinson and 
Shephard, JJ.) held that the District Judge's 
order was irregular on the ground : 

“he had no Jurisdiction over the whole subject- 
matter of the suit, the appeal bythe fourth defend- 
ant relating to one item only.” e 

The judgment is brief, but the decision is 
perfectly clear. In other words, of the three 
pessible views mentioned above, it was the 
second view that prevailed. It is aruling 
of a Bench of our Court, which does not 


(1) 15M1él. 
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appear to have ever been questioned and 
there is no reason why weshould now depart 
from it. 

Radha Ranee Dossya v. Kshetra Mohan (2) 
is the second of the two cases referred to 
above. There the suit related to four 
mortgages and the lower Court accepted 
Rs. 2,775 to be the correct court-fee payable 
on the plaint. Tae defendants appealed 
in regard to a part of the suit claim, 
namely, the amount claimed on the basis 
of the fourth mortgage bond alone. The 
Appellate Court held that the proper court- 
fee payable in the Oourt below was 
Rs. 6,000 odd. The question arose, could 
the Appellate. Court make an order for the 
payment of this entire amount? The 
answer was given in the afirmative. It 
will be seen that the decision is at variance 
with what was held in Kerala Varma v. 
Chadayankutti (1, Bat from the judgment, 
which in this case also is very brief, it 
would appear that the argument that was 
put forward and negatived, was that 
indicated in position No. (iit) above, It 
follows therefrom that position No. (ii) did 
not fall to be consideredin that case, that 
is, the position accepted in the Madras 
case; nor was that case referred to or 
cited. 

The section is not happily worded, but 
we think that the view taken in Kerala 
= Chadayankutti (1) is the most reason- 
able. 

The question then remains, what was 
the court-fee payable on the plaint in 
respect of the 7th defendant's one-eighth 
share? There is a distinct averment in the 
plaint, that the lst defendant is in posses- 
sion of the plaintiff's share which means, 
that the plaintiff is out of possession. 
{The prayer in the suit, which is in 
accordance with this allegation, is both for 
partition and separate possession. Where 
the plaintiff ig in possession, actual or 
constructive, and merely seeks to cnange 
the forms of his enjoyment by obtaining a 
divided in the place of an undivided share 
in such a case, there is a conflict of judicial 
opinion as to the «appropriate provision 
applicable. But where, as here, the plaint- 
iff has been excluded upon bis allegation, 
from possession, there can be no doubt 
whats.ever that the court-fee payable is 
ad volorem under 8.7 (v). 

It is for the Government to show that 
the court-fee of Rs. 100 (paid in the lower 
Court in respect of this relief) is insufficient. 
It was on the assumption, that court-fee 

(2) 40,0, W N,406. 
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was payable on the markel-value of the 
one eighth share is Re. 7,000, that the case 
was argued on behalf of the Government. 
But the suit property is a mitta, which it 
is not disputed, is an “estate” and the 
value of the land, is to be deemed to be, 
under s. 7 (v) (a), twenty times the annual 
¿revenue payable. It has moi been shown 
` what the annual revenue is, in other words, 
there is nothing toshow that twenty times 
the annual revenue amounts to a figure in 
excess cf the sum on which Rs. 100 (the 
amount actually paid) would be the proper 
court-fee. So much for the plaint in the 
Court below. The same remark would 
apply to the court-fee paid on the memo- 
randum of appeal. 

Finally, one word as regards the conten- 
tion in respect cf the relief of declaration. 
The value of the 7th defendant's share 
(which alone has come before the Appellate 
Court) is less than Rs. 10,000 and, there- 
fore, the court-fee payable on the plaint 
under Sch. IT, Art. 17-A (i) (Madras Amend- 
ment) is Rs. 100 and not Rs. 500 and that 
sum has been paid. It is unnecessary in 
this view, to consider the other question 
raised, namely, whether the prayer as ‘to 
declaration was superfluous and, therefore, 
no court-fee was payable in respect of that 
a. Kattiya Pillai v. Ramaswami Pillai 
3). 

In the result, we must hold that the 
Government's contention has not been made 
out. 


N.B. Order accordingly. 
(3) 56 M L J 394; 119 Ind. Cas. 35; A IR 1929 Mad. 

AA M W N 286; 29 L W584; Ind. Rul. (1929) 
ad. . 
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PESHAWAR JUDICIAL COMMIS- 
_SIONER'S COURT 
Civil Revision No, 6 of 1938 
July 18, 1938 
ALMOND, J. O. AND MIR AuMap, J, 
MOHD. RAMZAN—Patitioner 
versus 
CIVIL EMPLOYEES CO-OPERATIVE 
SOCIETY, LTD. AND OTHERS—RESPONDENTS, 
Civil Procedure Code (Act V of 1603), O0. XXI, r. 93 
—Refund— Execution sale of property—Objection of 
F under O. XXI, r. 58 dismissed and sale confirmed 
—Title suit by F decreed—Application by auction- 
purchaser to be put in possession—¥'s application 
objecting to such delivery of possession — Application 
by auction-purchaser for refund, if can be made 
under O. XXI, r. 93—Whether can get refund in exe- 
` cution proceedings. 
Gertain property was sold in execution of a decree. 
One F brought an objection under O. XXI, r.58, Civil 
Procedure Oode, claiming the property as hers, The 
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objection was dismissed and thesale was then con- 

rmed. F then instituted a regular suit to establish 
her title and obtained a decree. In the meantime the 
auction-purchaser had applied to be put in possession 
of the property, and after her suit was decided, F pat 
in anapplication purporting to be under O. KAT, 
r. 97, Civil Procedure Oode, objecting to the auction- 
purchaser being put into possession. Both these ap- 
plications were decided and it was held that in view 
of the decree passed in favour of F the auction- 
purchaser could not be put into possession and a 
remark was madeby the executing Judge that the 
auction-purchaser could apply for refund of the pur- 
chase money, The auction-purchaser did so: 

Held, that asthe sale was not set aside under 
O. XXI, r. 92, Civil Procedure Code, an application 
for refund could not be made under r. 93 and the 
auction-purcbaser was not entitled as of right to get 
any refund in execution proceedings. 

C, R. from an order of the Sub-Judge, 
4th Class, Peshawar, dated October 9, 1937. 

_Mr. Kazi Abdul Wahab, for the Peti- 
tioner. 

Mr. Mehta Ramjidas, R, 8. for the Res- 
pendents. 


Almond, J. C.—The Civil Employees 
Co operative Society in execution of their 
decree against Abdul Rahim got a house 
sold and it was purchased at the Court 
auction sale by Mohammad Ramzan. After 
the sale Musammat Fatima brought an 
objection under O. XXI, r. 58, Civil Pro- 
cedure Code, claiming the property as hers. 
The objection was dismissed on the ground 
that it could not be brought after the 
sale had taken place and the sale was then 
confirmed on October 10, 1936. Musammat 
Fatima then instituted a regular suit to 
establish her title and obtained a decree 
on January 28,1937. In the meantime the 
auction-purchaser had applied to be put in 
possession of the property, and after her 
suit was decided Musammat Fatima put in 
an application purporting to be under 
O. XXI, r. 97, Civil Procedure Oode, 
objecting to the auction-purchaser being 
put into possession. Both these applica- 
tions were decided on March 13, 1937, and 
it was held that in view of the decree 
passed in favour of Musammat Fatima, the 
auction-purchaser could not be put into 
possession and aremark was made by the 
learned executing Judge that the auction- 
purchaser could apply for refund of the 
purchase money. The auction-purchaser 
did so on March 25, 1937, and he recovered 
out of the purthase money Rs. 694 from 
the decree-holder and Rs. 350, the surplus 
money, from the sale which was lying in 
Court. Thero still remained due to him the 
fee paid to the auctioneer and the commis- 
sion charged by Government on the sale, 
and he also claimed Rs, 22-8 0 on account 
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of the cost of the stamp of the sale certifi- 
cate. ` 

The learned executing Judge refused to 
pass an order that these sums should be 
paid to him by the decree-holder. He held 
that the auction-purchaser could recover 
them from the judgment-debtor. The auc- 
tion purchaser has applied for revision of 
that order and he claims that as the decree- 
holder was responsible for getting the pro- 
perty wrongly auctioned, he shculd be 
made responsible for payment of the sums 
-which are now claimed by the auction- 
purchaser. It is clear that the petition 
cannot succeed. Learned Counsel who has 
appeared on behalf of the petitioner con- 
tends that the claim for refund was made 
under O. XXI, r. 93, and that by its 
order refusing to give pcssession to the 
auction-purchaser, the Oourt in effect set 
aside the sale under r. 92. This is clearly 
not the case. The Court could only set aside 
the sale under r. 92 on an objection taken 
under rr. 89, 90 or 91, and there is a 
period of limitation fixed for making those 
applications. The sale was, therefore, not 
3et aside under r. 92 and the application 


for refund could not be made under r. 93.- 


In fact, there is no provision for ordering a 
refund in circumstances similar to those of 
the present case. It is clear that the auc- 
tionspurchaser was not entitled as of right 
to get any refund in execution proceedings, 
and it is not possible for us to give him 
the relief which he now seeks. We, there- 
fore, dismiss this application with costs. 
Pleader’s fee Rs. 30. 
8. Application dismissed. 
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OURT 
Givil Miscellaneous No. 334 of 1937 
g March 29, 1938 


OBO, J. 
In the matter of Seth MOOSAJI AMIJI 
VALIJI. 


Trusts Act (II of 1882), s. 34—Application under— 

- Nature of proceedings —Matter involving conversion 
of trust property and stoutly opposed by beneficiaries 
rah emergency—Proceedings under s. 34, propriety 
of. 
Proceedings in an application under a. 34, Trusts 
Act, are intended to be summary,and the Court would 
not be exercising a proper discretion if it disposed 
of matters of vital importance, such ag involving the 
conversion of the entire trust property and the direc- 
tions ofthe Court asked for and proposed by the 
trustees are stoutly opposed bythe beneficiaries, in a 
summary manner especially when there is no ques- 
tion of emergency and when it is open to the trustees 
at all times to file a regular suit. In re Madras Dopeton 
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e 
Trust Fund (1), relied on. P. D. DeSouza v. K. R. 
Daphtary (5), explained and distinguished. 


Mr, Fatehchand Asudamal, for the Appli- 
cant. 

Mr. Rewachand V. Thadani, for the Op- 
ponents. e i 


Order.—This is an application under 
s. 34, Trusts Act, which arises in the fol- 
lowing way: One Badruddin Budhabhoy 
died in the year 1924 leaving considerable 
property, movable and immovable. He also 
left very large debts. In 1926, a suit was 
filed for administration of the property of 
the deceased being Suit No. 523 of 1926 
of this Court. The suit terminated in a 
decree which is dated June 21, 1927, and 
which embodied a scheme for the ad- 
ministration as a trust of one of the pro- 
perties belonging to the deceased Badruddin 
Budhabhoy, namely plot No. 26, Sheet D-1 
in the Jail Quarter of the Oity of Karachi 
with buildings thereon measuring 782 sq. 
yards. Under the decree the present ap- 
Plicants were appointed trustees. The 
trustees were required under the trust 
scheme to have the property transferred 
in theirname in the Government records. 
They were required to appoint a managing 
trustee. The scheme provided that the 
income of the property after payment of 
all outgoings was to be untilized in paying 
a sum of Rs. 100 monthly to fcur benefi- 
ciaries—members of the family of Badruddin 
Budhabhoy and the balance, if any, to cer- 
tain charitable institutions mentioned in 
the scheme. The trustees have been 
carrying on the trust since 1927 and with 
regard to their management of the trust, 
nothing has been orcan be said. They 
have published printed yearly and biennial 
reports of their management of the trust 
and of the accounts thereof. It would 
appear, however, that in the course of years, 
the trust property has depreciated and 
deteriorated in spite of the fact that bet- 
ween August 1927 and December 1937, the 
trustees have expended sums amounting to 
nearly Rs. 2,700 on repairs. Althe same 
time the income from the trust property 
has been proportionstely reduced. It has 
come down from Rs. 4,072-8-0 in the year 
1923-.9 to Re. 2,083-7-6 in the year 
1936-37. 

In these circumstances the trustees have 
filed the present application under s. 34, 
Trusis Act. The application states that 
the trust property has deteriorated and 
depreciated in the course of years and that 
the income therefrom has been proportion- 
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ately reduced; that the costs of substanial 
repairs to the property are estimated to be 
Rs. 16,000 ; that the present value of the 
property would be about Rs. 40,000; that 
‘the trustees hold in their hands, apart 
from the immovable prceperty, referrd to, 
securities which are likely to realize a sum 
of Rs. 10,000; it is pointed out in the 
application that the tenure upon which the 
property is held is unfavourable because 
though the lease is one from Government 
for 99 yearsin perpetuity, yet it provides 
for the enhancement of land rent after 
each period of 20 years; that at present 
the Jand rent payable is 5 annas per sq. 
yard and thatin 20 years hereafter it will 
be 10 annas per sg. yard. Part 10 of the 
application reads thus : 

“The trustees, therefore, pray that permission may 
be given to them to convert the property now in 
trust and purchase another rent producing pro- 
perty to carry out the purposes and objects of the 
trust.” 

The four beneficiaries referred to above 
oppose the application of the trustees in no 
uncertain terms. They ccntend that the 
property in question was the family dwell- 
ing house and that the four beneficiaries 


who belong to the family of the deceased, - 


two of them being his sons and the remain- 
jng two his widows, have all along been 
residing in this property. They further 
contend that this property is an extremely 
valuable property situated as it is in the 
Napier or Jail Quarter of the city of 
Karachi where the value of property is 
very high; that this is a residential quarter 
where they bave been residing for many 
years and that in these circumstances it 
would be highly prejudicial to them to have 
to vacate their family residence and seek 
residence elsewhere. Mr. Rewachand, how- 
ever, who appears for the beneficiaries was 
unable to indicate any provision in the 
decree in Suit No. 523 of 1926, which 
embodies the scheme, under which the 
beneficiaries were given the right of resi- 
dence in the trust property or in any part 
thereof. It has also been contended on 
behalf of the beneficiaries that the pro- 
perty can be substantially repaired so as to 
become a thoroughly good rent-earning 
property for something like Rs. 10,000 to 
Rs. 12,000 and as the trustees actually 
hold this money or a very large part of it, 
there is noreason why that money should 
not be utilized in renewing the property 
in the manner indicated instead of sell- 
ing it. Buta more serious point which has 
been raised by the learned Advocate for the 
beneficiaries is that this is not a matter in 
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which the Court should act under the pro- 
visions ofs. 34, Trusts Act, He” contends 
that the question involved upon which the 
trustees have sought the directions of the 
Court is one, of difficulty and importance 
and one which it is not proper for the 
Court to dispose of in an application under 
s. 34, the procedure connected with which 
is of a summary nature. In support of his 
contention the learned Advocate had drawn 
my attention to the casein In re Madras 
Doveton Trust Fund (1) at p. 4444. This 
was a case under s. 34, Trusts Act, and the 
judgment of Subramania Ayyar, J. therein 
is entitled to very considerable weight. 
The question involved in that case was the 
investment of a sum of Rs. 8,700 which the 
trustees held over and above two lakhs of 
rapees which, under the trust deed, they 
were required to keep intact as principal. 
The trustees had applied under s. 34 for 
the directions of the Oourt to enable them 
to apply the sum of Rs. 8,700 upon the 
repairs of certain buildings and premises 
held by them under the Trust. The 
learned Judge rejected the application 
quoting as his reason the words of Vice- 
Chancellor Sir William Page-Wood in In 
re Barringtons Settlement (2) at p. 1437, 
where the Vice-Chancellor said : 

“My reason for not giving an express opinion is, 
that the cass goes into details, with which the 
Court cannot effectually deal, without having a 
superintending power and being informed by affi- 
davits ; whereas, under this statute, the facts must 
be taken to be as they are stated in the petition 
of the trustees, who take the riek of mis-statement 
and the Court has no means of exercising any 
controlling power over the subject-matter.” 

Subramania, Ayyar, J. then proceeds: 

“For similar reasons, it appears to me that the 
present is not a case in which I can authoritatively 
advise and direct the trustees to lay out the money 
referred to in the petition on repairs, which it is 
alleged, the buildings stand in need of.” 

The learned Judge thereafter proceeds to 
point out that the proper course fpr the 
trustees is to institute a regular suit. He 
states : 

“I am, therefore, inclined to hold that the proposed 
expenditure could, on the Court being satisfied of 
its necessity, be sanctioned, if the matter comes 
before it in the form of a suit in its original 
jurisdiction.” 

The learned Judge accordingly left the 
trustees to file a plaintif they should be 
so advised todo. In the case before me the 
matter is eyen more serious than the one 
referred toin the judgment of Subramania 


(2 18 M 443. 

(2) (1860) 1J & H 142; 29 LJ Oh, 807; 6 Jur. (N 8) 
1073; 128 R R 313,8 WR 577. 

*Page of 18 M.—[Ed.] 

{Page of (1760) 1 J. & H.—[Hd] 
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Ayyar, J. in the case referred to. Here 
there is the question of selling the trust 
property and investing the proceeds and 
other trust money ‘in another property, 
which is a far more serious question than 
whether a sum of Rs. 8,700 should or 
should not be expended on effecting repairs 
to trust property. For the applicants, my 
atteiition has been invited to several rulings 
of the Bombay High Court which estab- 
lish the proposition that a Court has power 
in the exercise of its extraordinary juris- 
diction to go beyond the express provisions 
of the trust instrument in cases of emer- 
gency or in eases not foreseen or provided 
for by the author of the trust. The learned 
Advocate argues that it may be that the 
scheme Contained in the decree in Suit 
No. 523 of 1926 does not reserve the power 
to the trustees to sell the trust property but 
he argues that this is a case of emergency, 
a case which was not foreseen or contem- 
Plated at the time the scheme was drawn 
up and sanctioned by the Court, and that 
the circumstances which have arisen call 
for the exercise of the Oourt’s extraordi 
nary jurisdiction. In P. D. DeSouza v. 
K. R. Daphtary (3) Mulla, J, states as 
follows : 

“That the High Court of Bombay has this juris- 
diction is beyond all doubt, This jurisdiction was 
recognized in In re Manilal Hargovan (4) where 
Sir Lawrence Jenkins sanctioned the sale of a 
minor’s interest in Hindu joint family property. 
It was also recognized in In re Shirinbai Merwanji 
(5) were Marten, J. sanctioned a sale by trustees 
of immovable property vested in them. But this 
jurisdiction is of an extremely delicate character 
and has tobe exercised with the greatest caution. 
‘The principle, as observed by Romer, L. J. in 
In re New's Settlement (6) at p. 543* ‘seems to be 
this that the Court may, on an emergency do some- 
thing not authorised by the trust. lt has no 
genéral power to interfere with or disregard the 
trust; but there are cases where the Court has gone 
beyond the express provisions of the trust instru- 
ment, cases of emergency, cases not forescen or 
provided for by the author of the trust, where the 
circumstances require that something should be 
done,’ But the Court will not, in the exercise of its 
extraordinary jurisdiction, sanction an unauthorized 
change of investment proposed on the mere ground 


that it will be to the advantage of the beneficiaries: 
In re Tollemache (7).” 


In the present case there can be no doubt 


(3) A I R 192; Bom. 252; 87 Ind, Cas. 230; 25 Bom. 
LR 610. 


(4) 25 B 353; 3 Bom. L R 41l. 


(9) A I R 1919 Bom. 119; 49 Ind. Cas. 882; 43 B 519; 
21 Bom. L Ral, 


< 1 OYOD? Oh. 584; 70 L J Ch. 710;50W RIN 85 
(7) (1803) 1 Ch. 955; 72 L J Oh, 534; 88 LT 670; 


51 WR 587; affirming (1903) 1 Oh. 457; 72 L J Ch. 
225; 51 W R568; 88 L T 13. 


*Page of 1901) 2 Oh.—[Hd.] 
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that the matter on which the directions of 
the Court are sought by the trustees is a 
matter of difficulty and of great importance. 
It involves the conversion of the entire 
trust property. The action which the trus- 
tees propose to take and for which they 
asked the directions of the Court is stoutly 
opposed by the beneficiaries. There is no 
real question of emergency nor are the 
circumstances in this case similar to those 
in In re Shirinbai Merwanji (5) wherein 
an emergency had arisen, namely the 
depreciation of the entire trust property by 
a substantial portion thereof being acquired 
by the Bombay Improvement ‘Trust. In 
these circumstances it appears tome that 
it would not be proper for the Oourt to 
accede to this application under s. 34 
made by the trustees. Proceedings in an 
application under s. 34 are intended to be 
summary and the Court would not be 
exercising a proper discretion if it dis- 
posed of matters of such vital importance 
in a summary manner when it 1s open to 
the trustees at all times to file a regular 
suit. For these reasons I reject the applica- 
tion under s. 31, Trusts Act. There will be 
no order as to costs. 
8. Application rejected. 


MADRAS HIGH COURT 
Criminal Appeal No. 552 of 1937 
March 24, 1938 
Horwitt, J. 

In re KORICHA VENKATAS WAMI— 

AcouskED—APPBLLANT ` 

Penal Code (Act XLV of 1860), ss. 302, 201— 
Case under ss. 302 and 201, entirely depending on 
statement of accused—Part of statement false— 
Court, tf can accept evidence that rest was made 
by accused—Statement by accused "I have murdered 
the woman and buried the dead body, etc."—Words 
“I have murdered the woman," admissibility—Not 
sufficient to identify deceased—Accused cannot be 
convicted under s. 302—Dead body discovered— 
Conviction under 3.201, if proper. 

Where acase under ss. 302 aud 201, Penal Gode, 
depends entirely uponthe statement made by the 
accused and the discoveries made in pursuance of 
these statements and ifthe Court treats half of the 
statement of the accused as false, it cannot accept 
the evidence thatthe other half of the alleged 
statement of the accused was made by him. 

Where the statement made by the accused is ‘1 
have murdered the,woman and buried the,dead body,” 
etc.” the words ‘murdered the woman’ are not ad- 
missibie only because the rest of the sentence makes 
quite good sense and is sufficient to identify the 
body and to lead to its discovery. The words 
“murdered the woman" are not sufficient to identify 
the woman with one murdered, and this evidence is 
not suficient for convicting the accused under 5. 304 


e 
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The accused, howevér, dan be convicted under s, 201, 
Penal Code, 

The recovery of the body pointed out by the ac- 
cused would be very strong evidence of an offence 
under s. 201. 


Cr. A. against the sentences of the Court 
of session of the Anantapur ‘Division io 
Case No. 12 of the Calendar of 1937. 

The Public Prosecutor, for the Crown, 


Judgment.—The appellant has been 
convicted by the Sessions Judge of Ananta- 
pur under s. 302, Indian Penal Oode and 
sentenced to transportation for life. He 
has also been convicted under s. 201, Indian 
Penal Code, of disposing of the body and 
sentenced to five years’ rigorous imprison- 
ment. 

The learned Sessions Judge says; “It 
will be seen from what has been stated 
above that the case depends entirely upon 
the statement made by the accused and 
the discoveries made-in pursuance of these 
statements’; if that is so, then the accused 
cannot be convicted of murder. The re- 
covery of the body pointed out by the 
accused would be very strong evidence of 
an offence under s. 201. The statement 
upon which the Sessions Judge relies is: 

“I have murdered the woman and buried the 
dead body in a canal under sand and water ina 
Date Tope between Indukurveandlapalli and Kataru- 
vandlapalli. I have concealed the sickle inside 
my house along with my cloth which contains 
blood-stains.” 

There is evidence that the accused took 
the Police to his house and from it the 
Police recovered the sickle and the dhoti 
which contains blood-stains. The Sessions 
Judge says concerning this incident: 

“The evidence of the Sub-Inspector does -not 
show that the accused mentioned in his statement 
before him that the sickle had blood-stains. Under 
these circumstances, I think it safer to give the 
accused the circumstances of doubt in this respect 
and leave off this portion of the evidence relating 
to the discovery of the sickle and the blood-stained 
cloth from the house which was not under his 
actual control at the time of its search.” 


I can only assure from this that the 
learned Sessions Judge did not think it 
safe to accept that part of the prosecution 
story relating to the discovery of the sickle 
and the dhott or that part of the accused's 
statement which runs: 


“I have concealed the sickle inside my house 
along with my dhoti which contains blood-stains.” 


Ut half of the statement made by the ac- 
cused is false, I do not see how the learned 
Sessions Judge can accept the evidence 
that the other half of the alleged state- 
ment of the accused was made. by him. 
Apart from that, I do not think that 
the words “murdered the woman” 
are admissible because the rest of the 
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sentence makes quite good sense and was 
sufficient to identify the body and to lead 
to its diecovery. It is true that this part 
of the sentence does not indicate that the 
dead bcdy was that of the wife but even 
if thé words “murdered the woman” are 
included, the identity of the woman is no 
more certain. I am, therefore, of the opinion 
that the evidence on which the learned 
Sessions Judge was prepared to base his ` 
conviction is not sufficient to bring home 
to the accused the offence of murder. 

Four witnesses P. Ws. Nos. 6 to 9, have 
deposed that they saw the accused, together 
with the deceased, on the morning of the . 
day on which the offence is blieved to have ` 
been committed although the body was 
not recovered until three days after; P. Ws, 
Nos. 6 to 9sawthe woman, The medical 
witness examined is unable to say when 
the woman died, and the learned Sessions 
Judge does not say that he accepts the 
evidence of P. Ws. Nos. 6 to 9. In fact’ 
he appended a note to the evidence of 
P. W. No. 7 thatshe had been prevaricat- 
ing. All that the learned Sessions Judge 
says in regard to P. Ws. Nos. 6 to9 is 
“Even if we believe this evidence in its 
entirety, it’ canuot lead to any conclusive 
inference against the accused.” That’ 
statement, is perfectly true, but the learned 
Sessions Judge should have considered 
whether their evidence is true or not for: 
although it is not conclusive in itself, it 
is, if believed, very important evidence 
taken with the other evidence in the 
case, would be sufficient to justify a con-. 
viction for murder, 


On the evidence accepted by the learned: 
Sessions Judge, I hold that the accused 
was rightly convicted under under s. 201,” 
Indian Penal Code, but wrongly convicted, 
under s. 302, Indian Penal Code. Lethere=. 
fore, set aside the conviction under s. 302 
and the consequent sentence and confirm’ 
the conviction and sentence under s. 201. 


N.B. Order accordingly. 


1938 OsIMANLAL Y. 
BOMBAY HIGH COURT 
Civil Application No. 487 
of 1937 
March 11, 1938 
BrooMmPIELD AND Wasgoopew, JJ. 
CHIMANLAL GIRDHAR GHANCHI 
AND OTHERS—APPLIOANTS 
versus : 
DAHYABHAI NATHUBHAI 
GHANCHI AND OTAERS—OPPONENTS 

Registration Act (XVI of 1908), as. 17 (1) (b), 49 
—Award, relating to immovable property of value 
of Rs. 100 or upwards, whether compulsorily re- 
gistrable —Court, if can file and pass decree on 
award which is compulsorily registrable—Review 
—Grounds for—There must be error apparent on 
face of record. 

An award comes under s. 17 (1) (b), Registration 
Aci, and when it purports or operates to create, 
deciare, assign, limit or extinguish any right, title 
or interest of the value of one hundred rupees and 
upwards to or in immovable property,it is com- 
pulsorily registrable. If the Court files an award 
which 15 compulsorily registrable and has not been 
registered and makes ita decree of the Court, it 
is acting contrary to the provisions of s. 49, Registra- 
tion Act. Bachcnanlal v. Narottam Datt (l) and 
Jitendranath De v. Nagendranath De (2), relied on. 

The ground forinterfering in review is not the 
discovery of any new fact but the existence of an 
error which is apparent on the face ofthe record; 
the error being that theCourt has been misled 
ae making an order which iscontrary to the 
statute. 


O. App. for review of judgment of 
Broomtield and Wassocdew, JJ. in Appeal 
No. 2 of 1935, dated December l, 1936. 

Mr. B. N. Lokur, for the Applicants. 

Messrs. N. H. Bhagwati, P. A. Dhruva, 
P. G. Patiland N. N. Majumdar, for the 
Opponents. : 

Broomfieid, J.—This is an application 
to review a decree of this Court in Appeal 
No. 2 of 1935 from order. It was an appeal 
from an order of the Joint First Class 
Subordinate Judge of Ahmedabad directing 
an award to be filed and made a decree ot 
Court. Severs] points were argued in the 
appealpthe principal one being whether 
the arbitrator was given authority to deal 
with the properties movable and immcv- 
able which were tLe subject of the award. 
lt was not brought to the nctice of the 
Court, however, that the award has not 
been registered,and we can only suppose 
that the learned Counsel engaged in the 
appeal has not realized the significance 
of the fact. As the law now stands, an 
award comes under £. 17 (1) (b), Registra- 
tion Act, and when it purports or operates Lo 
create, declare, assign, limit or extinguish 
any right, title or interest of the value of cne 
hundred rupees and upwards toorin im- 
movable property, it is compulsorily regis- 
trable. Awards. were formerly excepted 
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from the operation ofs. 17 undercl. (2) 
(vi) ofthe section. But by an amending. 
Act passed in 1929- awards were deleted 
from the excepting clause. It is provided 
ins.49 ofthe Act that no document re- 
‘quired bys.* 17 to be registered shall 
(a) affect any immovable property com- 
prised therein, or (b) confer any power to 
adopt, or (c) be received as evidence of 
any transaction affecting such property 
or conferring such power, uuless ib has 
been registered. 

The learned Advocate who appears for 
the applicants, who were defendants Nos. 1 
to3 in the trial Court, contends that the 
immovable property dealt with by the 
award was of greater value than Rs. 100, 
that the award, therefore, is compulsorily 
registrable, that as it has not been regis- 
tered, the Court was not competent to tile 
it and pass a decree upon it,and that, 
therefore, this Court should review its 
decree passed in appeal and set aside 
that decree on the ground that there is 
an error apparent on the face of the 
record. Ib is an extraordinary thing that 
the point apparently did not occur 
tothe learned Counsel engaged in the 
appeal, or indeed to Pleaders or parties at 
any stage of the proceedings hitherto. If 
the attention of the Court had been drawa, 
to the fact that the award was not regis- 
tered, a great deal of the time of the Court 
and also much expense to the parties would 
have been saved. But now that the point 
has been brought forward, there is, as far 
as I can see, no answer to it. 


The learned Counsel who has argued the 
case for the opponents has attempted to 
meet the application for review in various 
ways. He says that it is not alleged in the 
review petition that the fact that the award 
was not registered was not discovered till 
after the decision of the appeal. That, 
however, is not material because the 
ground for interfering inreviewis not the 
discovery of any new fact but the exist- 
ence of an error which is apparent on the 
face of the record, the error being that 
the Court has been misled into making 
an order which is contrary to the statute. 


Mr. Bhagwati is also not prepared to 
admit that the award in this case is 
in fact compulsorily registrable. He 


says there is no valuation of the pro- 
perty in the award itself, and though the 
suit was valued at Rs. 8,000, the property 
included movables and it is not apparent 
that the immovable properties dealt with 
by the award which were not separately 
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Valued exceeded in value the sum of Rs. 100. 


The award, however, dealt with several 
houses in the City of Ahmedabad. One 
of the provisions of the award was that 


Bai Mangu was made the owner of a 
house at Kalupur afterthe death of Bai 
Kashi. The award also provides that 
another house at Kalupuris to belong 
to Dahyabhai and Amratlal. There cannot 
be the slightest doubt in my opinion that 
the greater part of the valuation of Rs. 8,000 
is due tothe immovable properties dealt 
with by the award. 


Then it has been urged that the defen- 
dants themselves prevented the award 
being registered. The date ofthe award 
is August 14, 1932. On December 8, 1932, 
defendant No. 1 filed a criminal complaint 
against the arbitrator for cheating. 
During these criminal proceedings, the 
award was produced in Court as an exhibit 
on December 2 (?), 1932. The period during 
which the document had to be registered 
according tos. 23, Registration Act, is four 
months. For some short portion of this 
period, therefore, the document was in the 
custody of the Criminal Court, But there 
is no force in this contention. Obviously 
there was plenty of time to get the 
document registered before it was pro- 
duced in Court. Even afterit had been 
produced steps could, in all probability, 
have been taken to get it registered, 
But there can be no doubt that the 
real position is that nobody had any idea 
that it was necessary to get it registered. 
From the beginning to the endof the 
case the point appears to have been over- 
looked. 

Then the learned Oounsel based an 
argument on the provisions of paras. 20 
and 21 of Sch. IL, Oivil Procedure Code. 
He urges that the scope of these provisions 
is not to enforce an award but to pro- 
nounce on the validity of it. The Court, he 
says, has only to consider whether the 
award has been made and whether there 
is any objection toits being filed arising 
under paras. 14 and 15. Section 49, 
Registration Act, according to him does not 
come into operation at all. One of the 
matters which the Court has to consider 
under para. 14of Seh. Il is whether an 
objection tothe legality of the award is 
apparent on the face of it. Apart from that, 
however, I cannot see that there is any 
force in this contention either. The argu- 
ment really comes to this that it is not tue 
award itself but the decree passed by the 
Court which affects immovable property 
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and that, therefore, the award even though 
it deals with immovable property of 
a value exceeding Rs, 100 does not require 
registration, [ find myself unable to 
follow this somewhat subtle distinction. 
It appears tome that the decree of the 
Ovurt does enforce the award and give 
effect to it, and obviously before the Court 
can take action according to the provisions 
of Sch. IL, the award must be looked at as 
evidence and thatitself is prohibited by 
s. 49. Thereseems to beno possible way 
of getting out of the difficulty. If the 
Court files an award which is compulsorily 
registrable and hasnot been registered 
and makes it a decree of the Court, ib” is 
acting contrary to the provisions of s. 49, 
Registration Act. lt was somewhat faintly 
suggested that the award deals also with 


movable property and so far as the 
movables are concerned, it would not 
require registration. But it is quite 


clear in my opinion that the award is not 
separable. Tne various provisions are in- 
terdependent, and as a whole, it clearly 
required registration, 

Lastly it wassuggested that the appli- 
cants should not be allowed to take this 
point in review because they abandoned it 
in their appeal. One of the grounds taken 
in the memo of appeal was that there was 
un illegality on the face of the award. | 
That point, however, was quite a different 
one, Lt had nothing to do with the question 
of registration. Moreover, the point was . 
not abandoned but was argued and dis-- 
posed of by the judgment of this Court. 
Thatit is impcussible for the Court to file 
this award and base a decree upon it 
seems tome to be manifest from the 
terms ofs. 49, Registration Act itself, 
If authority is needed, however, it may 
be found in Bachchanial v. Narottam 
Datt (1) and Jitendranath De v. Nagendra- 
nath De (2). We must, therefore, allow the 
application for review, set aside the 
decree of this Court ın the appeal and 
dismiss the suit. ‘Tne greater part of this 
litigation would have been avoided if the 
detendants hadraised tnis point in the 
trial Court. ‘They may be held responsible, 
therefore, for much ot the expense which 
hasbeen incuyied, and under the circum- 
stances we propose to order that the 
Parties should bear the own costs through- 
out. 

D. Application allowed. 

(1) (1932) A L J 1090; 143 Ind, Uas. 423, A I R 1933 
AlL 59; Ind. Rul. (1903) ALL, 253. e 

(2) 620, 201; 193 lud. Cas. 776; A I R 1934 Cal, 
$15; 60 OL J 200 39C WN ôg 7 x U 402 
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BOMBAY HIGH COURT 
Civil Appeal No. 66 of 1937 
i March 11, 1938 
BEAUMUNT, O. J. AND B. J. Wanta, J. 
CALICO PRINTERS ASSOCIATION, Lrp. 
5 —PLATNTIPES— APPELLANTS 


versus 
MITSUBISHI SHOJI KAISHA, Lrp.— 
DEFENDANTS— RESPONDENTS. 

Patents and Designs Act (II of 1911), s. 53—Three 
classes of offences under s. 53, mentioned— Registered 
design—Infringement of— Joint tort-feasors—Plain- 
tiff having copyright in certain design — Firm M 
ordering defendants to supply goods of same design 
— Defendants importing such goods for M—Goods 
stored at Custom—Suits by plaintiff against M and 
defendants —Injunction obtained against M—Defen- 
dants, if joint tort-feasors with M —Suit against them, 
if barred by decision in M's suit— l'ort—Joint tort- 
feasors —T' here must be single tortious act—Joint 
wrong, what amounts to, explained. 


Section 53, Patents and Designs Act, creates three 
‘separate acts which are unlawful. The first isto 
apply the design in the way described ; the second 
is todo anything with a view to enable the design 
to be applied in the way described in the statement 
of the first of the offences; and the third is to expose 
or cause to be exposed fur sale the article under con- 
ditions specitied under head b). John Huddon & Co. 
ie r Bannerman & Son (1), relied on. tp. 9l, 
col, 1. 

The plaintiffs were the registered proprietors of a 
design registered under the Patents and Designs Act 
of 1911, which was for use on textile goods, The 
Plaintiffs had copyright in the design, A trm M 
handed over to the detendants, who were a Japanese 
firm with an office in Bumbay, a desiga which in- 
fringed the plaintifis’ copyright. ‘Lhe object of M 
was to have the desiga pluced on textile goods which 
were to be imported by the defendants from Japan 
and sold to M. indus course the articles, the subject 
of thecontract, were shipped to Bombay with the 


design infringing the plaintifis’ trade mark upon’ 


them, They were stored at the Uustums in Bombay 
at the instance of the plaintilts, so that in fact they 
were never suld by the defendants to M, or by M to 
the public. Tne plaintiffs then started twosuits, one 
against M and the other against the defendants. The 
matter complained of in both the suits were in- 
fringement of s. 53, Patents and Dasigas act. Min 
suit against him submitted to tha judgment by 
consent agd the plaintiff obtained injunciioa against 
them. In suit against defendauts they contended 
that the suit was barred inasmuch as they were joint 
tort-feasuras with of and as the decree was uptuiued 
againss M : 

Heid, that the defendants and M were not joint 
tort-feagors as the goods were never sold in Bymoay, 
and toe only acts waica tie plaiatiils relied on were 
the sending of tne desiga tv Japan vy tne defendants 
and the importing ot the goods mto Bombay with the 
offending trade-mark upon them, Lt way unpossibis 
to say tual tuose avis Wore the Jolub acts vi tite ueien- 
dants and M because under she coatrSch DerWeen the 
parties they weie in the relation of priavipal and 
principal, sellers and buyers, aud in acting as they 
did, the defendants were acting asindependent Con- 
tractors. 

Held, also that even if the defendants in sending the 
desiga to Japan were acting juiatly with M, 16 
Was not proved that thas joint act was one of the 
acts covered by the judgment in the suit against M, 
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The suit against the defendants was not, therefore, 
barred. 

Per Beaumont, C. J.—There must undoubtedly be 
a single tortious act in order that the perpetrators 
may be joint tort-feasors, though one of them may 
take a more active part than the other, and one of 
them may be acfingss the agent fortheother. fp. 
914, col. z.] 

Per, B. J. Wadia, J.—In order to constitute two 
persons joint wrong-doers they must act together in 
furtherance of a common design, or one of them must 
aid, counsel or direct the other, or one must be the 
servant or agent of the other, or one man has allowed 
another to meddle negligently in an act for which the 
former was really answerable, But it is a well-known 
rule that not all concurrent wrong-doing is neces- 
sarily joint. When the wrongful acts are separate and 
independent and yet combine to cause the same 
damage, there is a separate injuria in respect of each 
wrongful act, though they produce one damnum, and 
each of the two persons who has committed an injuria 
is independently liable on that injuria, as on a 
distinct cause of action. [p. 915, col. 2.] 


Sir Kenneth Kemp and Mr. M, C. Chagla, 
for the Appellants, 

Messrs F'. J. Coltman and M. M. Desai, 
for the Respondents. 


Beaumont, C. J.—This is an appeal 
against a decision of Somjee, J. which raises 
a pure point of law. ‘The facts are not in 
dispute. The plaintiffs are the registered 
proprietors of a design registered under the 
Patents and Designs Act of 1911, whica is 
for use on textile goods. The design was 
registered on April 2, 1936, and accord- 
ingly, unders. 47 of the Act, the plaintitts 
have copyright in the design for five years 
from that date. A lirm of merchanis in 
Bombay called M. S. Mustak & Ov., adut- 
tedly handed over to the defendants, wno 
are a Japanese firm with an officein Bom: 
bay, a design which infringed the plaintiits’ 
copyright. The object of Mustaks was to 
have tne design placed on textile goods 
which were to be imported by tue defen- 
dants from Japan and sold to Mustaks. 
Tne contract botween Mustaks and the 
defendants, whicuis Ex. O, makes it clear 
that they were contracting as principals, 
that is to say, as buyers and sellers. Under 
the contract, tae buyers were to give full 
instructions regarding ticketing, siamping, 
and so forth, uf the articies to be soi, vut 
in the description of tus articles tov space 
under the heading of ‘designs’ is leit blang. 
Lr is clear, however, from Hx. D, waich is a 
sale report made by the defeadanis to 
their head o.lice in Tukio, tnat the buyers’ 
design would be sent Dy air mail. 

It is not disputed tbat the defendants 
did send from Bombay to their Tokio odice 
the design which they had obtained from 
Mustaks, and in due course the articles, 
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the subject of the contract, were shipped to 
Bombay with the design infringing the 
plaintiffs’ tirade mark upon them. They 
were stored at the Customs in Bombay at 
the instance of the plaintiffs, so that in fact 
they were never gold by ths, defendants 
to Mustaks, or of course by Mustaks to 
- the public. The plaintiffs then started two 
suits in this Court, one against Mustaks, 
and the present suit against the defendants. 
The matters complained of in both the 
suits were infringements ofs. 53, Patents 
and Designs Act. ‘I'nat section, as pointed 
out by Warrington, J. (ashe then was) in 
an English case, John Haddon & Co. v. 
R, P. Bannerman & Son (1), dealing with a 
corresponding seciion in the English Act, 
creales three separate acis which are 
unlawful. The first is to apply the design 
in the way described ; the second is to do 
anything with a view to enable the design 
to be applied in the way described in the 
statement of the first of the offences; and 
the third is to expose or cause to be ex- 
posed for sale the article under conditions 
specified under head (oc). Now in the suit 
against Mustaks they were charged with 
having committed the three offences, but 
in respect of the second offence, tne plea 
is in quite general terms, viz., that the de- 
fendants naa acted with a view to enable 
the said design or a fraudulent or obvious 
imitation thereof to be so applied, but the 
piea does not give any particulars of the 
actions alleged. We do not know when 
the act. complained of took place or what 
the character of the action was. That suit 
against Mustaks was not contested. The 
deiendants submitted to judgment by con- 
seni, and the material part of the judgment 
is that an injunciion was granted in terms 
of the piaint and included an injunction 
against doing anyining with a view to 
enable tue said design to be so applied. 

In the present suit against the defendants 
the plaint isin aimcst similar teims to the 
plaint in the suil against Mustaks, and in 
particular, the secoud offence ot “doing 
upyihing wiih a view to enable the said 
design to be so applied” is again pleaded in 
quite general tetms, without any particulars 
us to the acis which are complamed of. 
Now Sir Kenneth Kemp on benalf of the 
plaintifis in this suit says ihat all that he is 
complaining oi here, or at any rate, the only 


matier in respect of wuch he can ask tour: 


relief, relates to what I have reierred to as 
the second oi the oliences, that is, acting 


(1) (1912) 2 Ob, 602; 81 L J Oh. 766; 107 L T 373; 29 
RP O 611; 568 J 750, 


with a view to enable the said design to be 
applied to these goods, and he says that the 
defendants committed acts of that nature 
first of all when they sent the design from 
Bombay to Tokio, and, secondly, when they ` 
received the gvods ia Bombay with the 
offending design upm them. It is not dis- 
puted that the acts referred to in the 
Patents and Designs Act must be committed 
in Britisn India, and the actual application 
of the design to these gcods was made in 
Japan, and, therefore, is not an offence 
under the Act. 

Somjee, J. would have given judgment 
for the plaintiffs, but he held that in law 
he was unable to do so because of the judg- 
ment already obtained against Mustaks. 
The learned Judge discussed the law, and 
I agree with him in the view he expressed 
as to the law, though [ differ from him in 
the application of tne law tothe facts of 
this particular case. It is quite clear that a 
judgment against one of two joint tort- 
feasors operates as a bar to a suit against 
the other joint tort-feasor. There have been 
Many cases in which the question of what 
amounts to a joint tort has ‘been discussed, 
and extracis from cases and text-books are 
discussed by the learned Judge. I may take 
as a sufficient statement for the present 
purpose a passage from Clerk and Lindsell 


on Toris at p. 59, which the learned 
Judge has quoted, viz.: 

“Who are joint tort-feasors within this. rule ? 
One way of answering this question is: ‘Is the 
cause of action against them the same?’ If the 
same evidence would support an action against 
each, they are joint tort-feasors. They will be 
jointly liable for a tort which they both commit 
or for the commission of which they are both 
responsible, but not for a tort where each is respon- ` 
sible for a different injuria and the two injuria 
happen to produce the same damnum.” 


There must undoubtedly be a single 
tortious act in order that the perpetrators 
may be joint tort-feasors, though one of 
them may take a more active part than the 
Other, and one of them may be acting as 
the agent for the other. Two questions 
arise here. First, were the defendants joint 
tort-feasors in respect of the particular tort 
which is relied on? and, secondly, is it 
proved that the judgment against Mustaks 
was in respect of that tort? Now, as I havé 
said, some of the tortious acts which were 
relied on in the plaint were not established. 
The goods were never sold in Bombay, and 
the only acts which the plaintiits rely on 
are the sending of the design to Japan by 
the defendants and the importing of the 
goods into Bombay with the offending 
trade-mark upon them, In my view, it ig 
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-impossible to say that those acts were the 
Joint acts of the defendants and Mustaks, 
because under the contract between the 
parties they were in the relation of prin- 
cipal and principal, sellers and buyers, and 
in acting as they did, the defendants were 
acting as independent contractors. It is 
quite true that the object of their action 
was to enable them tosell these goods to 
_Mustaks, and it is also true that they 
acted as they did in order to satisfy 
Mustaks, but I do not think that the 
action amounted to a common action. The 
rule as to that is stated in the 27th 


Volume of Halsbury, para. 948, as follows: 
“Where a tortious act is committed in the perform- 
ance of some term ofa contract, that fact does not 
of itself render liable the person for whose benefit 
such performance enures, Ifthe performance of that 
term is undertaken by an independent contractor who 
acts ag such, and not as a servant or agent of the 
other party to the contract, the liability attaches to 
such independent contractor, but 1f such other party 
-retains in his own hands the control over or inter- 
feres with such performance he reains responsible.” 


| [think that the action which the defen- 
dants took in respect of this design after it 
-Came into their bands is an action entirely 
independent of Mustaks, although it may 
have been an action whish tney were 
asked to take by Mustaks. Mustaks had 
no power to send this design to Japan. 
It was open to the defendants to get 
the design placed on the goods in Bombay, 
and I think in sending the desiga to 
Japan the defendante were acting quite 
independently of Mustaks. But, ifl am 
_Wrong in that, and if the action complained 
Of in this suit were a joint action of Mustaks 
-and the defendants, in my view it is not 
proved that the judgment against Mustaks 
. was in respect of this joint action. As I 
have pointed out, we do not know irom 
the plaint in the suit agaist Mustaks 
what the actions complained of were, or 
-when they were Committed. No evidence 
„was given iu the suit, and no wiltten 
Statement was put in. Ail we know 
-is that the defendants submitied to an 
‘Injunction against acting witan a View to 
.enable this design to be placed on the 
‘goods. Bui it is quite possioie that tuey 
submitted to that injunction because tuey 
realized that they could not contest the 
fact that they had handed over the infnoging 
design to tue defendants, and that alone 
would render tnem liable to an injunction. 
The deijendants here are relying on a 
purely technical defence, and tue burden 
is upon thein to establisn tne facts neces- 
sary to cdunstitute that defence. Kven if 
the defendants in sending tne design to 
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Japan were acting jointly with Mustaks, 
it ig not proved tnat that joint act was 
one of the acts covered by the judgment 
in the suit against Mustaks. On both these 
grounds, although Iagree generally with 
the law as “discussed. by the learned 
Judge, 1 think. the actual conclusion he 
Came to, was wrong. The appeal, there- 
fore, must be allowed with costs including 
costs in the lower Court. 

‘I'pere will be a permanent injunction 
restraining the defendants, their servants 
and agents, from doing anything with a 
view to enable the plaintiffs’ registered 
design mentioned in the plaint or any 
fraudulent or obvious imitation thereof to 
be applied without the licence or written 
consent of the plaintiffs b5 textiles for the 
purpose of sale during the period of tue 
Plaintiffs’ copyright in the said design. 
Argument as to the plaintiffs’ right to an 
order in terms of prayer (b) of the plaint 
in respect of the seven cases admitted in 
the written statement to have been imported 
to be heard on Monday next. Liberty to 
apply. 

B. J. Wadia, J.—I am of the same 
Opinion. Tne onus is on the defendants to 
show that the decree obtained by the 
plaintitis in Suit No. 1907 of 1936 tiled by 
tnem against Mustak & Oo. is a bar to 
the plaintiffs’ proceeding with and/or 
obtaining any relief in this suit. It is 
contended on behalfof the defendants that 
the decree is a barto the preseat suit on 
the ground that the defendants and Mustak 
& Uo. were joint tort-feasurs or wrong- 
doers, and tne plaintiffs have proceeded to 
judgment against Mustak & Oo. In order 
to cunstitute two persuns, joint wrong-doers, 
they must act together ın furtherance of a 
common design, of one of them must aid, 
counsel or direct tne otner, or one must pe 
the servant or agent of tue other, or as was 
heid in sume cases, one man has ailuwed 
another to meddle negiigentiy in an acttor 
which the former was really answerable. 
But it is a weilkKoown rale that not all 
Concurrent wrong doing is necessary 
joint. Wnen the wrongful acts are sepa- 
rate andindependent and yet combine to 
cause tue same damage, there isa separate 
injuria ın respect of each wrongful ‘acu, 
though they produce one damnum, and eacn 
of the two persous wao has Comamuitied an 
injuria is iodependently liable on that 
injuria, es on a distinct cause of action. 

‘The important question therefore, is, 
whether tnere is an independent tort com- 
mitted by the defendanis, that is iade- 
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pendent of the tort committed by Mustak 
& Oo. All that the defendants allege in 
their written statement is that they and 
Mustak & Co. were joint tort-feasors, but no 
ground is alleged on which tbis defence ig 
based. It is alleged in para. 7 of their 
written statement that the defendants 
under instructions from Mustak & Oo. 
agreed toimport seven cases of voil from 
Japan, and that the design printed on 
those goods was given to the defendants 
by Mustak & Co. which design the 
defendants forwarded to Japan. This, in 
my opinion, is not sufficient to sustain the 
allegation that Mustak & Co.and the de- 
fendants were joint tori-feasors. It is not 
alleged that the defendants did so as the 
agent of Mustak & Co. ‘The defendants 
cannot say that they were agents in face 
of the indept in which the contract is 
described as being between principal and 
principal, andin which it is further pro- 
vided inter alia that the sellers shall have a 
lien on contract goods for moneys not paid 
to them, that they will be entitled to 
re-sell the goods in certain contingencies, 
and that they will also be entitled to charge 
interest on the price of the goods not taken 
delivery of by the buyers within the 
period of time mentioned in the indent. 
All these terms clearly show that the re- 
. lationship was that of principal and prin- 
cipal, and not that of principal and 
agent. It cannot also be said that the 
act committed by the defendants was in 
furtherance of a ccmmon design between 
them and Mustak & Co. to commit a 
tortious act, nor is there any allegation 
nor evidence that one helped the other, 
nor that they conspired together in com- 
mitting it. The mere fact that they acted 
in reference to the same subject-matter, 
viz. the infringement of the copyright by 
application of the design to the goods in 
the seven cases is not enough. The cause 


of action in the two suits need not 
necessarily be the same, because the 
words used in the two plaints taken 


bodily from the statute, viz. the ’atenls and 
Designs Act, are the same. The important 
question is whether the cause of action in 
each suit which is embodied in those 
wcrds, viz, the doing of a thing with a 
view to enable the design to be applied 
unlawfully as stated in s. 53 (1) (a) of 
“the Act, is based on the same act or on 
‘different acis. I am of opinion that the 
acis are different, snd therefore the 
causes of action are different. It 
was enough for the plaintifis to show as 


against Mustak & Oo. that’ Mustak & Oo" 
handed over the design to the defendants 
for the purpose of being unlawfully 
applied tothe goods. It would be enough 
for the plaintifis to show as against the 
defendanis that the defendants forwarded 
the design to Japan for the same pur- 
pose, without any reference to what 
Mustak & Oo. did. These, in my opinion, 
are different and independent acts, though 
they may have happened one after the 
cther, and in reference to the sane sub- 
ject-matter. 

Under the circumstances I am cf opinion 
that the defendants have not been able to 
prove that Mustak & Co. and tLe defend- 
ants were joint tort-feasors as alleged. In 
the result the appeal is allowed wilh costs. 

(After further arguments the following 
judgment was delivered on March 14, 1938). 

Beaumont, C. J.—Io this appeal we 
allowed the appeal and granted an appro- 
priate injunction. Sir Kenneth Kemp, on 
behalf cf the appellants, asked for the 
usual order that the gocds be delivered up 
to be destroyed, and the matter stosd over 
till to-day to be more fully argued. The 
facts of this case are rather peculiar. The 
defendants are innocent infringers, as there 
is no charge that when they imported these 
offending goods they knew that they had 
on them a trade-mark which would -be 
an infringement. When the goods ariived, 
application was made to the Court for. the 
appointment of a Receiver, and the defen- 
dants gave an undertaking to place- the 
gocds in a warehouse under the provisions 
of the Sea Customs Act, which involved 
their getting the duty assessed, and 
entering intoa bond to pay such duty as 
might become payable, The duty is 
heavy, about 50 per cent. of the value of 
the goods. So that, if we make an order 
that the goods be delivered up to? be des- 
troyed, that will involve the defendants in 
paying this large sum for duty, and I think 
we ought not to make that order, unless 
we are absolutely satisfied that it is 
essential for the protection of the appellants. 
The defendants are willing to undertake 
to re-ship the goods assoon as practicable 
to Japan, and there to have the offending 
design bleached out after giving notice 
of the o¢casion on which they propose to 
bleach it out to the plaintiffs, and allow- 
ing them to appoint a representative to 
attend the proceeding. 1 think on that 
undertaking being given, we ought not to 
make an order for delivery up. There is 
no practical risk of the goods being re 
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mported after the plaintiffs’ copyright in 
he design has expired, because these 
goods are piece-gonds and the design has 
over three years to run. It is obvious 
that the goods cannot be kept and re- 
imported three years hence. On that 
undertaking by the defendants, there will 
be no order for delivery up The defend- 
ants undertake to give notice of the ship 
by which the goods will be sent to Japan, 
and the approximate date of its arrival, 
and to give notice of the time when the 
designs will be bleached out to the plain- 
tiffs’ representatives in Japan. 
8. Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 
_ . SIONER’S COURT 
Oivil Appeal No. 31/17 of 1938 
June 24, 1938 
Mir Anman, J. 
Musammat TAJBARO W/O WAHID GUL 
APPELLANT 
versus 

GOPI CHAND SINGH AND OTHERS 
—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXIX, 
r. 1—Temporary injunction, when can be granted. 

The power of a Court is very wide with respect 
to the issue of a temporary injunction and the 
injunction can be issued in any suit if it is proved 
to the satisfaction of the Oourt that the property 
in dispute in the suit is being wrongfully sold in 
the execution of a decree. There is no restriction in 
r. 1 of O. XXXIX, Civil Procedure Oode, that the 
suit should be for the issue of a perpetual injunc- 
tion if a temporary injunction is to be granted. 
Durgadas v. Nalin Chandra Nandan (1) and Shiro- 
mani Gurdwara Parbandhak Committee, Nankana 
Sahib v. Banta (2), explained. 

CO. A. from an order of the Senior Sub- 
Judge, Mardan, dated March 31, 1938. 

L. Ram Labhaya, for the Appellant. 

ae Singh, for Respondents Nos, 1 
to 10. 

Judgment.—Respondents Nos. 1 to 10 
hold a mortgage-decree and the final decree 
having been passed, they are executing it 
against respondent No. 11. They have 
proceeded against a Mandi situated in 
Mardan. The appellant Musammat Tajbaro 
is a daughter-in-law of respondent No. 11, 
She presented an objection petition to the 
executing Court stating that the Mandi 
had been given to her in dower and that 
the Court should not, therefore, sell it in 
the execution of the decree. The objection 
was dismissed. She then instituted a suit 
under O., XXI, r. 63, Civil . Procedure 
Code. The Judge who heard the case dis- 
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missed the suit on the ground that the 
decree in favour of respondents Nos. 1 
to10 being one under O. XXXIV, Civil 
Procedure Code, the objection was not 
competent under O, XXI, r. 58, Civil Pro- 
cedure Code,,and a suit also did not lie 
under O. XXI, r. 63, Oivil Procedure 
Oode. She then? brought the present de- 
claratory suit under s. 42, Specific Relief 
Act. She claims that the Mandi isin her 
possession and is her dower property and 
should not, therefore, be sold in execution 
of the decras in favour of respondents 
Nos. 1 to10. During the proceedings, she 
applied to the trial Judge for the issue 
of a temporary injunction under O. XX XIX, 
r. J, Oivil Procedure (ode, restraining 
respondents Nos. 1 to 10 from auctioning 
the property in execution of their decree. 
The trial Judge dismissed the application 
and the reason for dismissing itis given 
in the last portion of the order which is 
as follows : 

“As the plaintiff's suit is only for a declaration 
and not for a prepetual injunction, she cannot get 
the latter (injunction) against defendants Nos, 1 to 10: 
vide Durgadas Das v. Nalin Chandra Nandan (1) 
and Shiromani Gurdwara Parbandhak Committee, 


Nankanna Sahib v. Banta (2). Hence her applica- 
tion for grant of an injunction is rejected.” 

Musammat Tajbaro has come up on 
appeal to this Court. Order XX XIX, r. 1, is 
as follows : 

“Where in any suit it is proved by affidavit or 
otherwise: a) that any property in dispute in a 
suit is in danger of being wasted, damaged or 
alienated by any party to the suit, or wrongfully 
sold in execution of a decree, or (b) that the defen- 
dant threatens or intends to remove or dispose of 
his property with a view to defraud his creditors, 
the Court may, by order, grant a temporary injunc- 
tion to restrain such act, or make such other order 
for the purpose of staying and preventing the 
wasting, damaging, alienation, sale, removal or 
disposition of the property as the Court thinks fit, 
until the disposal of the suit or until further 
orders,” i 

Tt is clear from the words “where in 
any suit” and “wrongfully sold in execution 
of a decree" that the power of a Court is 
very wide with respect to the issue of a 
temporary injunction and thatthe injune- 
tion can be issued in any suit if it is proved 
to the satisfaction of the Court that the 
property in dispute in the suit is being 
wrongfully sold in the execution of a de- 
cree. There is no restriction in this Rule 
that the suit should be for the issue of a 
perpetual injunction if a temporary injune- 
tion is to be granted. The rulings to which 
reference has been made by the lower 

(1) A IR 1934 Oal. 694; 155 Ind. Oas. 354; 61 O 814; 
38 O W N 771; 7 R 0578, 

(2) A I R 1926 Lah, 504; 96 Ind. Oas, 439; 27 PLR 
453. . 
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Court do not lay down this proposition. 
In fact the applications were rejected in 
those cases on merits. I hold, therefore, 
that the application for the grant of a 
temporary injunction was competent and 
the trial Judge should have wecided it on 
merits. ‘The appeal is accepted and the 
order of the lower Court is set aside. Tle 
case will now go back to the trial Judge 
with the direction that he should decide 
the application on merits. The costs will 
follow the event. Pleader's fee Rs. 32. 
8. Case remanded. 


LAHORE HIGH COURT 
_Civil Revision No. 528 of 1937 

November 10, 1937 

Tex Onanp, J. 
DEBI SAHAI AND aNnotseR— PLAINTIFFS 

~~ PETITIONERS 

versus f 

GILLU MALL AND OTHERS—-DEFENDANTS— 

RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXX— 
Joint Hindu family businees—Suit by and against— 
Must bein name of its members—Hindu Law— 
Family business, if can be started after death of 
Jather—Such business, if should be registered— 
Partnership Act (1X of 1932), s. 5, 

There is no rule of law which lays down that a 

suit brought in the name of a joint Hindu family 
business should be brought in the name of the firm, 
Order XXX, Civil Procedure Code, does not apply 
‘toa joint Hindu family firm as the rights and 
liabilities of such a firm are not exclusively regu- 
lated by the Contract Act. Such a firm must sue 
and be sued in thename of its members. Amulak- 
chand Mewaram v. Babulal Kanalal (1), Ramprasad 
Shivlal v. Shrinivas Balmukund (2) and Lalchand 
‘Amonmal v. M.C. Boid & Go. (3), relied on. 

There is no provision of law which prohibits the 
members of a Hindu co-parcenary to start family 
business out of joint funds at anytime, after the 
‘death of their father or other ancestor. Such a 
business is excluded from the provisions as regards 
registration of partnership. Section 5, Partnership 
Act, specifically excludes a Hindu undivided family 
concern from the provisions of the Act relating to 
registration of partnerships. 

O. R. from the decree of the Judge, 
Small Cause Court, Delhi, dated April 8, 
1937. 

Mr. Shamair Chand, for the Petitioners. 

Mr. D. N. Aggarwal, for the Respondents. 


Order.—The order of the lower Oourt 
. dismissing the suit on the preliminary 
point that the suit is not maintainable as 
the firm had not been registered is mani- 
festly wrong and must be set aside. The 
plaintifis are two brothers, Debi Sahai 
and Pirbhu Lal, sons of Seri Niwas, They 
instituted a suit for recovery of Rs. 500 
alleged to be due from the defendants on 
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foot of a bahi account. The suit was origi- | 
nally brought in the name of Debi Sahai 
and Pirbhu Lal, described as proprietors 
of the firm Debi Sahai-Pirbhu Lal Subse- 
quently the plaint was amended and the 
suit was by “Debi Sahai and Pirbhu Tal, 
members of a joint Hindu family, proprie- 
tors of the firm Debi Sahai-Pirbhu Lal”. 
In the body ofthe amended plaint it was 
clearly stated that the business of the 
plaintiffs is the joint Hindu family concern 
and that the plaintiffs are its owners as 
members of the family. In support of his 
order dismissing the suit in limine, the 
learned Judge has given two reasons: (i) 
that “if a joint Hindu family firm is suing, 
the plaint ought to have been in the name 
of that joint family firm”, and (iz) that as 
the firm was started recently after the death 
of the father of Debi Sahai and Pirbhu 
Lal, the firm could not be treated as a 
joint Hindu family firm. 


There is no rule of law which lays down 
that a suit brought in the name ofa joint 
Hindu family business should be brought 
in the name of the firm. Order XXX, Civil 
Procedure Code, does not apply to a joint 
Hindu family firm as the rights and 
liabilities of such a firm are not exclusive” 
ly regulated by the Contract Act. It has 
been held that such a firm must sue and 
be used in the name of ite members: see 
Amulakchand Mewaram v. Babulal Kanalal 
(1), Ramprasad Shivlal v. Shrinivas Bal- 
mukund (2) and Lalchand Amonmal v. 
M. CO. Boid £ Co. (8). The first ground, 
therefore, is wholly untenable. As regards 
the second ground, the learned Judge 
seems to think that a joint Hindu family 
firm can come into existence only if the 
business has descended from father to son. 
This assumption is obviously wrong. There 
is no provision of law which prohibits the 
members of a Hindu co-parcenary to start 
family business ,out of joint funds at any 
time, after’ the death of their father or 
other ancestor. In this case the evidence 
clearly shows that the present business had 
been going on since Sambat 1849 as a 
joint family concern. Section 5, Partner- 
ship Act specifically excludes a Hindu un- 
divided family concern from the provision of 
the Act relating to registration of part- 
nerships. The suit as brought was not 


(1) A I R1933 Bom. 304; 147 Ind. Oas, 786; 35 
Bom. L R 569; 6 R B 223, ` 

(2) A IR 1925 Bom. 527; 90 Ind, Oas. . 685; 27 
Bom. L R1122. 

(3) 61 C 975; 152 Ind. Cas. 991:38 © W N 914; 7 
RO 339; AJ R 1934 Çal. 810. 
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defective for want of the certificate of re- 
gistration and has been erroneously dis- 
missed. I accept the petition for revision, 
set aside the judgment and decree of the 
Court below and remand the case to it for 
decision on the merits. Court-fee on this 
petition will be refunded. Other costs will 
be costs in the cause. 
D. Case remanded. 


RANGOON HIGH COURT 
First Oivil Appeal No. 56 of 1937 
December 8, 1937 
Mosety AND DUNKLRY, JJ. 
U PO SEIN AND OTHERS— APPELLANTS 
versus 
U PU AND OTHERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 92, 47— 
oes passed merely for carrying out scheme, if appeal- 
able. 

Where orders are passed merely for carrying out 
the scheme, they are orders in execution, and 
appeals lie from such orders under s. 47, Oivil Proce- 
dure:Code. Lambodar Dhonddeo Deo v. Dhorani- 
dhar Ganesh Deo (2:, followed, Sevak Jeranchod 
Bhogilal v. Dakore Temple Committee (1), distin- 
guished. 

F. O. A. against an order of the District 
cone Myingyan, dated February 10, 
1937. 

Mr. Twa Aung, for the Appellants. 

Mr. Kale, for the Respondents. 

Mosely, J.—This is an appeal by three 
trustees of the Ananda Pagoda, commonly 
known as Ananda Pagoda at Pagan against 
certain objectors who objected tothe elec- 
tion of two inhabitants from Taungbi as 
trustees of the said Pagoda. A prelimin- 
ary objection has been taken to this appeal 
by the Advocate for the respondents on the 
ground that it does not lie. In this connec- 
tion a judgment of their Lordships of 
the Privy Council is referred to Sevak 
Jeranchod Bhogilal v. Dakore Temple 
Committee (1). That was a case where the 
District Judge was persona designata under 
the scheme, and the scheme, which was 
obviously an incomplete one, provided for 
rules to be made for the management of 
the temple in question by the managers 
appointed, subject to the sanction of the 
District Judge. The scheme also provided 
for application to the High Court itself for 
alteration, modification of ar addition to 
the rules so framed. The District Judge 
passed certain orders amending the rules, 
and appeale were filed from those orders 

(1) 27 Bom. L R 872; 87 Ind. Cas. 313; A I R 1925 
PO 155: 23A L J555;49M LJ 25; LREAPO 
117; (1925) MW N 474; 20 W N 535; 41 OLJ 628; 
32 L W 246; 30 O WN 459 (PO). 
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to the High Court, which purported to be 
appeals from orders passed in execution, 
the appealslying under s. 47, Oivil Pro- 
cedure Code. It was held by the Privy 
Council that such appeals in execution did 
not lie. Tht ground on which this was 
held isnot vary explicitly stated, but it 
is clear, I think, that the orders passed 
by the District Judge were held to be not 
orders merely carrying out the scheme, 
that is tossy, orders in execution, but to be 
orders as contemplated by the scheme 
itself really based on the original decree. 
That appears to have been the foundation 
of the judgment, but I think it might 
have proceeded on two other grounds as 
well: (1) thatthe District Judge was 
persona designata, and (2) that application 
lay under the scheme itself tothe High 
Court, and that that was the proper remedy 
in any case and not by way of an appeal 
from orders in execution. 

In my opinion the present appeal clearly 
lies, as it has been heldto lie in number- 
less previous cases in this Provinze, and 
that is also supported by the decision 
in Lambodar Dhonddeo Deo v. Dharanidhar 
Ganesh Deo (2), where it was evidently 
admitted that where orders are passed 
merely for carrying out the scheme, they 
are orders in execution, and appeals lie 
from such orders under s. 47, Civil Pro- 
cedure (ode. By the judgment of the trial 
Court, the re-election of two trustees, U 
Kan Htu and U Po Yin, was confirmed, 
but the re-elections of U Po Htwa and U 
San Po were not.confirmed as they come 
from Taungbi and not from Pagan. It 
was held that the scheme contemplated 
that the trustees should be residents of 
Pagan, by which] understand not Pagan 
village, for there are, at all events, two 
Pagan villages, the old Pagan and the new 
Pagan, but Pagan village tract, which 
is the ordinary connotation of the expres- 
sion. The scheme is contained in Oivil Suit 
No. 4 of 1903. I note from that suit that 
it was filed by the Officiating Government 
Advocate, and that the respondents were 
seven inhabitants of Pagan and two inhabi- 
tants’ U Po Kyu and U Lu Gyi, of Taungbi 
and a tenth respondent whose residence 
cannot be ascertained as the proceeding is 
defective. The plaint merely recites that 
the Pagsda is in the Myingyan District. 
The judgment starts by saying that the 
suit is for the appointment of trustees of 
the Ananda Pagoda at old Pagan. It 

(2) 28 Bom. L R 64; 93 Ind. Ogs. 195; ATR 1996 
Bom. 167, 
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goes on to say that the Pagoda is at Pagan. 
The scheme drawn up is headed: “Scheme 
for the regulation of trusts, offerings, and 
matters connected with the Ananda Pagoda 
at Taungbi”. 

Itis conceded now, as it -was in the 
Court below, that the Pagoda is situated 
in Taungbi Village, and that Taungbi is 
now at allevents a separate village tract 
from Pagan and hasa headman of its 
own. (One ofthe persons whose election 
was not confirmed by the District Judge 
is styled “the headman of Taungbi-lai- 
yar Village.” Idonot know if that is the 
same village ortract as Taungbi). Para- 
graph 1 of the scheme reiterates the head- 
ing and says that there should be ten 
trustees appointed for the proper manage- 
ment of affairs connected with the Ananda 
Pagoda at Taungbi. Paragraph 2 is to 
the effect that if any of the trustees died, 
disclaimed the trust, or for a continuous 
period of one year were absent from 
Pagan, a new trustee shall be elected 
in his stead and notice of the vacancy 
shall be given at Pagan anda meeting 
shall be held at an appointed place 
nearest to the Pagoda. Paragraph 3 
(g) says that the accounts to be kept 
shail be at all times open to the inspec- 
tion ofany Burman BuddListin Pagan 
desiring to inspect the same. The learned 
District Judge allowed the objections, 
as I have said, to the appointment 
of two trustees from Taungbi because of 
para. 2 (a). He said that that stipulated 
for anew election to be held in case 
of absence from Pagan, and it could be 
safely presumed that no villager of 
Taungbi would go and reside at Pagan 
for the purpose of being elected a trustee. 
He said the aim and object of that bye- 
law was to elect trustees from the resi- 
dents of Pagan, by which I understand 
Pagan village tract only. It is difficult to 
understand the scheme framed under the 
judgment unless the position at that time 
was that the terms “Taungbi” and “Pagan” 
were thought to be interchangeable or 


equivalent. It may possibly be that at 
that time Taungbi was in Pagan 
village tract, but there is no evidence on 
the point. 


Before passing final orders in this case, 
it will be necessary to ascertain whether 
at the time the scheme was framed in 1903, 
Taungbi village, or any part of what is now 
Taungbi village tract, or, that part of 
Taungbi village where the Ananda Pagoda 
stands, was part of Pagan village tract or 
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not. This appeal will be remanded to the 
District Judge who will, if necessary, 
take evidence on that issue and return his 
finding on it to this Oourt within one 
month from receipt of this order. 

Dunkley, J.—I agree. 

8, Case remanded. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1084 of 1936 
May 27, 1938 
B. K. MUKHERJEA, J. 
LAGDIR NAUJI—PLAINTIFR— 
APPELLANT 
versus 
SURENDRA MOHUN NAG AND 
ANOTHER—- DEFENDANTS— RESPONDENTS 

Garnishee — Attaching creditor stands in shoes of 
judgment-debtor—No debt due by garnishee to judg- 
ment-debtor— Attachment, if can be made—dJ adgment- 
debtor parting with interest — Rights of attaching 
creditor — Assignment — Equitable — Test, stated— 
Assignment by way of charge on future property 
Validity. 

In a garnishee proceeding the attaching creditor 
stands in the shoes of the judgment-debtor. No attach- 
ment can be made, when there is no existing debt 
due by the garnishee to the judgment-debtor, and if 
the judgment-debtor has already parted with his 
jnterest in the debt by assignment or created an 
equitable charge in respect of the samein favour 
of another person, the attaching creditor acquires no 
larger rights than his debtor. But when the judg- 
ment-debtor still remains the owner of the money 
due by the garnishee, the mere fact that he has 
entered into a contract with another person that the 
found shall be applied in any particular way does 
not prevent the creditor from attaching the fund, 
Palmer v. Carey (1), Inre General Horticultural Co. 
Ex parte Whitehouse (2) and Glegg v. Bromley (3), 
relied on. 

The test for determining equitable assignment is 
whether there was an intention to assign or create a 
charge, which will give the assignee an equitable in- 
terest inthe fund itself. Rodick v. Gandell (4) and 
Probodh Chandra v. Road Oils (India), Ltd. (5), relied 
on, 

An assignment by way of charge on future property 
isa perfectly valid assignment in equity, which will 
attach to the property, when it comes into existence. 
Tailby v. Oficial Receiver (6), referred to, 

C. A. from the appellate decree of the Sub: 
Judge, First Court, Sylhet, dated February 
26, 1936. 

Messrs. Susil Chandra Sen and Sanat 
Kumar Chatterji, for the Appellant. 

Messrs. Hemendra Kumar Das and 
Benoyendra Nath Palit, for the Respon- 
dents. . 

Judgment.—This is an appeal on behalf 
of the plaintiff, and it arises out of a suit 
commenced by him under O. XXI, r. 63, 
Civil Procedure Code for establishment of 
his title to asumof money amounting to 
Rs. 925, which was attached before judg- 
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ment by defendant No.1 in a money suit 
brought by him against defendant No. 2. 
The facts so far as they are material for our 
present purposes may be shortly stated as 
follows: On October 10, 1933, defendant 
No. 2 who is the proprietor of a firm carrying 
on business under the name and style of 
the Assam Produce and Timber Oo. entered 
into a contract with A. B. Railway Co. 
‘agreeing to supply 10,000 metre-gauge 
sleepers and 125 tons of jungle wood logs 
within certain specified times. Defend- 
ant No. 2 had no funds of his own to carry 
on the timber supply business. He ap- 
proached the plaintiff who is a rich man and 
a banker and the latter agreed to advance 
money to defendant No. 2 on certain terms 
and conditions which were embodied in 
an indenture of agreement which has been 
marked Ex.3in the suit. This document 
inter alia provided that the plaintiff 
(financier) would advance money to defend- 
ant No. 2 from time to time for the purpose 
of enabling the latter to carry out his 
contracts with the A. B. Railway Co. and 
these sums would carry interest at the rate 
of 6 per cent. per annum. It was stipulated 
in para. 2 ofthe indenture that all bills 
made out by defendant No. 2 against the 
Railway Company would be forthwith made 
over to the plaintiff who would have the 
exclusive right to collect the moneys due 
on the bills under an irrevocable power- 
of-attorney to be executed by defendant 
No. 2 in his favour. The amounts thus 
realized would be appropriated by the 
plaintiff in the first place towards re-pay- 
ment of the advances made by him with 
interest and the balance would be divided 
between the plaintiff and defendant No. 2 
in the manner set outin para.3. Accord- 
ing tothe plaintiff, he did advance money 
to defendant No. 2 on several occasions in 
pursuance of the agreement, and the 
advances aggregated to more than Rs. 8,000. 
Defendant No.2 executed an irrevocable 
power-of-attorney in plaintiff's favour in 
December 1933, authorizing the plaintiff to 
make all collections on his behalf and 
endorse and negotiate all his bills including 
the railway bills. 

The first bill which was made out by 
defendant No, 2 againet the railway company 
for works done as contractor was A. E's 
Bill No. V/1 dated May 16, 1934, and it was 
for asum of Rs. 2,625. This was handed 
over by defendant No.2 to the plaintiff and 
the plaintiff presented it in due course to 
the A. B. Railway Company. In the mean- 
time, deféndant No. 1 who was a creditor of 
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defendant No. 2 in respect of money due on 
a hand-note instituted a suit for recovery 
of the same in the Court of the First 
Munsif at Sylhet and got an attachment 
before judgment in respect of a sum of 
Rs. 925 out of this bill which was lying 
with the railway company at that time. 
The plaintiff put forward a claim under 
O. XXI, r, 58, Civil Procedure Code, but it 
was rejected as being filed too late, and 
thereupon the present suit under O. XXI, 
r.63, Civil Procedure Code, was instituted. 
The plaintiff avers that the money attached 
by defendant No.1 really belongs to the 
plaintiff and not to defendant No. 2 and 
consequently it could not be attached by 
defendant No, lin the money suit which he 
brought against defendant No.2. The suit 
was contested by defendant No.1 alone. 
His contention in substance was that the 
attachment was quite valid and proper as 
the money belonged to defendant No. 2 
and not to the plaintiff. It was further 
said that the deed of agreement set up by 
the plaintiff was a collusive and benami 
affair, which was resorted to for the 
purpose of defrauding the creditors of 
defendant No. 2and that the document was 
inadmissible in evidence for want of registra- 
tion and proper stamps. The Munsif who 
tried the suit, found the indsnture of agree- 
ment to be a Valid and operative document, 
but he held that the plaintiff could not 
succeed in the suit as the money really 
belonged to defendant No. 2 and the plaint- 
iff was only constituted an agent for the 
purpose of collecting the hills on his behalf. 
The title to the money, according to the 
Munsif, remained with defendant No. 2 
until it was actually appropriated by the 
plaintiff in accordance with the terms of the 
agreement and consequently the attachment 
was held to be proper. This decision was 
upheld in appeal by the lower Appellate 
Court. 

Mr. Sen who appears before me in 
support of this second appeal, has argued in 
the first place, that the position of the 
attaching creditor is the same as that of the 
judgment-debtor in a garnishee proceed- 
ing, and as defendant No. 2 by virtue of the 
indenture of agreement and the irrevocable 
power-of-attorney that he executed in favour 
of the plaintiff had put it beyond his powers 
to realize the money from the railway 
company, defendant No.1 could not have 
larger rights in the matter. He has con- 
tended in the second place that there was 
an equitable charge created in favour of 
the plaintiff by the indenture of agree- 
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ment in respect of the money due on the 
bill and the plaintif had also a statutory 
lien on the fund under s. 171, Contract Act. 
Under the circumstances, the attachment 
could not override the charge but must be 
taken as subject to the same. ,As a general 
proposition of law, it cannot be disputed 
that ina garnishee proceeding the attach- 
ing creditor stands in the shoes of the 
judgment-debtor: vide Halsbury, Edition 2, 
Vol. 14, p. 106. No attachment could be 
made, when there is no existing debt due 
by the garnishee to the judgment-debtor, 
and if the judgment-debtor has already 
parted with his interestin the debt by 
assignment or created an equitable charge 
in respect of the same in favour of another 
person, the attaching creditor acquires no 
larger rights than bis debtor. But when 
the judgment-debtor still remains the owner 
of the money due by the garnishee, the 
mere fact that he has entered into a contract 
with another person that the fund shall be 
applied in any particular way does not 
prevent the creditor from attaching the 
fund. As Lord Wrenbury observed in 
Palmer v. Carey (1): 

“An agreement for valuable consideration that a 
fond shall be applied in a particular way may found 
an injunction to restrain its application in any 
other way. But if there be nothing more, such a 
stipulation will not amount toan equitable assign- 
ment It is necessary to find further that an obliga- 
tion has been imposed in favour of the creditor to 
pay the debt out of the fund.” 

In In re General Horticultural Co.; 
Ex parte Whitehouse (2) and Glegg v. 
Bromley (3) which are relied upon by Mr. 
Sen, it was found asa fact that there was 
an equitable assignment of the debt due 
by the garnishee before the attaching 
creditor proceeded to attach it. It was 
held, therefore, and quite rightly, that if as 
‘between the judgment-debtor and the 
assignee the former could not have ques: 
tioned his rightto the debt, the attach- 
ing creditor could not assert anything, 
which the judgment-debtor in law could 
not assert. The question, therefore, narrows 
down to this, as to whether by virtue of 
the indenture of agreement executed bet- 
ween the plaintiff and defendant No. 2, the 
fo:mer acquired an interest in the bills by 
way of an equitable assignment or charge. 
TŁe law as to equitable assignment was 


(1) (1926) A © 703; 95 L J PO 146;198 B&OR 
51; 135 L T 237, 

(2) (1886) 32 Ch. D512; 55 L J Ch, 608; 54 L T 898: 
34 W R 681. : 
D (1912) 3 K B 474;81 L JKB 1081;106L T 
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stated by Lord Truro in Rodick v. Gandell 
(4 in the following manner: 

“The extent of the principle to be deduced is that 
an agreement between a debtor and a creditor, that 
the debt owing shall be pail out ofa specific fund 
coming to the debtor, or an order given by a debtor to 
his creditorupon a person owing money or holding 
funds belonging to the giver of the order directing 
such person to pay such funds to the creditor, 
will create a valid equitable charge upon the fund, 
in other words will operate as an equitable assign- 
meni of the debts or fund to which the order 
refers,” 


This enunciation of law has never been 
dissented from, and the passage has been 
reiterated in more cases than one and in 
this Court by Sir George Rankin in Probodh 
Chandra v, Road Oils (India), Ltd. (5). 
The test really is whether there was an 
intention to assign or create a charge, 
which will give the assignee un equitable 
interest inthe fund itself. Ona careful 
reading of the indenture of agreement in 
this case, I have come to the conclusion 
that there was an intention to create a 
charge in favour of the plaintiff in respect 
of the money due on the railway bills. 
Defendant No. 2 undertakes in the first 
place to hand over all bills as soon as they 
are made out, tn the plaintiff and it is 
expressly said that he would have nothing 
further todo in the matter of realization 
of the money. The plaintiff is to collect 
the money not merely as an agent of defend- 
ant No. 2 but the collection is for his own 
benefit, and he is given an interest in the 
fund to the extent of the advances made 
by him. It is only after his dues are satis- 
fied that the balance becomes available for 
further division in accordance with the 
terms of the document. I cannot agree with 
the view taken by the Courts below that the 
plaintiff has no beneficial interest in the 
money till it is actually collected and dis- 
tributed, 

Mr. Das has argued that no charge could 
be created over debts which h&d not 
accrued at the time that the contract was 
entered into. This contention is manifestly 
untenable. The property was in existence 
at the date of attachment, and an assign- 
ment by way of charge on future property 
is a perfectly valid assignment in 
equity, which will attach to tbe pro- 
perty, when it comes into existence: 
Tailby v. Official Receiver (6). 
hold, therefore, that the plaintiff hasan 

(4) (1850) 1 Deg. M and G 763; 12 Beav. 325; 19 L J 
Ch. 113; 13 Jur. 1087. 

(5) 57 O 1101; 127 Ind. Oas. 545; A I R1930 Cal, 782; 


34 O W N 570; Ind. Rul. (1930) Oal, 849. 
p oye A 0593; 583.3 Q B75; 60 La 162; 37 W 
2 513. 
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equitable charge on the bill attached, in 
respect of the advance made by him, and 
the attachment must be taken to be 
subject to the charge. It is not necessary 
to consider tke other argument of Mr. Sen 
that the plaintiff had a statutory lien under 
8. 171, Contract Act. Tt is extremely 
doubtful whether the plaintiff was really 
a banker within the meaning of the section. 
Assuming that he was, it does not give 
him any advantage in the present case. 
A banker's lien, like all other possessory 
liens is an imperfect kind of security which 
gives the lien holder a bare right of 
detention, and does not create any legal 
or equitable interest in the property 
detained. Moreover, the question might 
arise as to whether the lien did 
not cease the moment he parted with 
the possession of the bill. The result is 
that this appeal is allowed. The judgment 
and decree of the Courts below are set 
aside, and it is declared hereby that the 
attachment of the Railway Bill No. A. E. 
VIL, dated May 16, 1934, in Money Suit No. 
1060 of 1934 of the Oourt of the First Sadar 
Muneif at Sylhet by defendant No. 1 will be 
subject to the equitable charge that the 
plaintiff has upon it under the indenture 
of agreement dated December 5, 1933. 
The plaintiff will have the costs of the 
trial Court against defendant No.1. There 
will be no order of costs either in this 
Gourt or in the Court of Appeal below. 
Leave to appeal under cl. (15), Letters 
Patent, is prayed for and refused. 


8. Appeal allowed. 


RANGOON HIGH COURT 
First Civil Appeal No. 138 of 1937 
February 17, 1938 
ROBERTS, O. J. AND DunK ey, J. 
P. HASANAR-— APPELLANT 
versus 
L. T. KANDAN CHETTYAR—Responpen?t 

Limitation Act (IX of 1908), s. 14 (2)—Time 
spent in prosecuting entirely unnecessary applica- 
ttons cannot be excluded. 

Under e. 14 (2), Limitation Act, in order that 
the period of time which the applicant has spent in 
prosecuting another proceeding may be excluded, 
the proceeding must be prosecuted with due dili- 
gence and must also be prosecuted in good faith. 
Where a person prosecutes applications which 
are entirely unnecessary only because he was under 
the impression that there exists an order which 
really is non-existent which fact he could have dis- 
covered had he consulted the recorde, it cannot 
be said that the applications were prosecuted either 
with due diligence or in good faith, and, therefore, 
the time spent in the prosecution of these applicg- 
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tions cannot be excluded. Kala ‘Singh v. Gahna 


Singh (3), distinguished. 

F. C. A. against an order of the High 
Court, dated August 23, 1937. 

Mr. Jaganathan, for the Appellant. 

Mr. N. Boge, for the Respondent. 

Dunkley, J.—The appellant is the judg- 
ment-debtor and the respondent the decree- 
holder. The decree was passed by the 
District Court of Prome on October 8, 1932, 
and was transferred to this Court for 
execution. Application for execution was 
made in the early part of 1933, but on 
March 25, 1933, the appellant was ad- 
judicated insolvent under the Presidency 
Towns Insolvency Act, with the result that 
the execution application was closed on 
March 27, 1933. On August 16, 1933, the 
appellant filed his schedule. in which he 
showed this decree as a liability. Conse- 
quently, time for the execution of this 
decree began to run from that date. On 
August 23, 1934, the respondent made a 
petition to the Insolvency Court for per- 
mission to execute his decree. It was then 
pointed out to him that no leave to execute 
the decree was required. Consequently. he 
withdrew his petition on July 25, 1935, 
Then, on March 14, 1936. the respondent 
made a fresh petition to the Insolvency 
Court asking the Court to cancel.the pro- 
tection order which had, so he said, been 
granted to the appellant. Actually, no pro- 
tection order had ever been granted to the 
appellant at any time. However an inquiry 
was held into this matter. and, by an order 
of April 7, 1936, the Insolvency Oourt 
purported to cancel the protection order 
which was non-existent. Having obtained 
this order, the respondent then made a fresh 
application for execution on March 8, 1937, 
and ke applied for execution by arrest 
and imprisonment of the appellant. In his 
objections to this application, the appellant 
contended that the application, was barred 
by limitation. In order to bring his appli- 
cation within time, the respondent desires 
to exclnde the period of the insolvency 
proceedings from the date of the adjudica- 
tion until April 7, 1936. 

On behalf of the appellant we have been 
referred to tLe casesin Ramaswami Pillai 
v. Govindasami Naicker (l: and Sidhraj 
Bhojraj v. Ali Haji '?) as authorities for 
the proposition that the pendency of in- 
solvency proceedings dces not stop the 


(1) 42 M 319; 49Ind. Oas. 625; AI R 1919 Mad. 
656; 76M LJ 104; 25M LT 247: (1919) MW N 
698 


(2) 47 B 244; 67 Ind. Cas 757; A 1R1923 Bom. 
33; 24 Bom. LR 509, 


924 


running of time in respect of applications 
for execution of decrees. The original 
application to execute the decree was reject- 
ed by the Deputy Registrar on the ground 
that the application was time-barred, but 
on a reference to the learned Judge on 
the Original Side it was ,held that the 
time, amounting to something more than 
eleven months, during which his petitions 
in the insolvency proceedings were being 
presecuted by the respondent ought to be 
excluded under the provisions of s. 14 (2), 
Limitation Act. The learned Judge as 
authority for this proposition, referred to 
“the case in Kala Singh v. Gahna Singh 
(3) but, with the greatest respect, this 
case is not authority for the conclusion of 
the learned Judge, as it refers to an execu- 
tion application made in a wrong Court and 
not to an insolvency proceeding. More- 
over, under s. 14 (2), in order that the 
period of time which the applicant has 
spent in prosecuting another proceeding 
may be excluded, the proceeding must be 
prosecuted with due diligence and must 
also be prosecuted in geod faith. The term 
“good faith” is defined in el]. (7) of s. 2 of 
the Act as follows: 

“Qood faith’: nothing shall be deemed to be 


done in good faith which is not done with due 
care and attention.” 


For more than eleven months the res- 
pondent prosecuted applications which were 
entirely unnecessary because he was under 
the impression that there existed an order 
which actually was nonexistent; and if 
the insolvency record had been consulted, 
it would readily have been discovered that 
no protection order had been issued in 
favour of the appellant. Consequently, it 
cannot be said that the applications were 
prosecuted either with due diligence or in 
good faitb, and therefore in any view, the 
time spent in the prosecution of these 
applications cannot be excluded. In my 
opinion, the order of the Deputy Registrar, 
dismissing the application for execution ag 
time-barred was correct. This appeal is, 
therefore, allowed and the order of the 
Deputy Registrar is restored, with costs in 
both Courts, Advocate’s fee in this Court 
three gold mohurs. 

Roberts, C. J.—I am of the same 
opinion. 

Appeal allowed. 


8. 
(3) 14 L 106; 138 Ind. Cas. 646; A IR 1939 
Lah, 531; 33 P L R 740: Ind. Rul. (1932) Lah, 515, 
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MADRAS HIGH COURT. 
Criminal Revision Nos. 932 and 1010 and 
Revision Petitions Nos. 874 and 945 of 1937 
March 25, 1938 
Horwitt, J. 

NEDUNGADI BANK, Lro., OTTAPALAM 
— PETITIONER 


versus 
COLLECTOR OF MALABAR— 
RESPONDENT 

Treasure Trove Act IVI of 1878), s. 20— Person 
finding bangle and selling it--Sale proceeds de- 
posited in Bank—Government, if can clatm them. 

Where a person finds a bangle and sells it, the 
sale proceeds are Government money. But when 
he deposits those proceeds ina Bank or if he pur- 
chaseg other things with those monies, the money 
ceases to be Government money. When it changes 
hands, it cannot be traced. The Government's case 
with regard to ẹ deposit in the Bank is even 
worse : for not only is the money into which the 
bangle was converted not capable of being traced, 
but when it is deposited in the Bank it becomes a 
part of the assets of the Bank, the banker becom- 
ing adebtor forthat amount to the accused. The 
Crown cannot, therefore, claim in criminal pro- 
ceedings the refund of the money deposited in the 
Banks out of the proceeds of thesaleof the bangle. 
In re Collector of Salem (l), Srinivasmurti v. 
Narasimhalu Naidu(2) and In re Pandharinath 


Pundlik (3), relied on. ; 

Cr. R. and Or. R P. from the order of the 
Sessions Judge, South Malabar Division, in 
ae Miscellaneous Petition No. 6 of 
1937. 

Mr. S. Venkatachala Sastri for Messrs. 
Ramaswamy Iyer and K. Kuttikrishna 
Menon, for the Petitioner. 

Public Prosecutor, for the Crown. 


Order.—Kunnath Sankaran Ezhuthassam 
f unda bangle, sold it for Rs. 1,000 and de- 
posited portions of that sum in three 
banks. The Oourts below have held that 
the Crown is entitled to recover the sums 
of money deposited in the banks; and 
the question raised in these petitions is 
whether those findings are correct. The 
argument of the learned Sessions Judge is 
that under s. 4, Treasure Trove Act, a 
person who find property valued at more 
than ten rupeesis bound to give notice to 
the Collector, that under s. 20 of the Act 
such property vests in the Government, 
thet as the same rule would apply to 
any property into which the treasure trove 
had been cunvarted, it would follow that 
the money realized by the sale of the 
bangle also ‘belong to the Government, 
and that, therefore, the money that was 
deposited with the three banks is Govern- 
ment money which the Government is en- 
titled to recover. 

I think the learned Sessions Judge was 
right in saying that the produce of the 
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sale of the bangle was Government money; 
but if any person takes Government money 
and deposits it in a bank or even if he uses 
that money for purchasing articles, the 
money ceases to be Government money 
when ıt changes hands. For example, if a 
person steals a note from a Government trea- 
sury and purchases articles in the bazar 
with it, then even though the note can 
be traced and is recovered from the person 
who sold goods to the accused, the 
Government would not be entitled to 
recover that note; for tithe in currency 
notes passes a8 it changes hands. The 
moment the stolen currency note comes 
into the hands of any person who takes 
it without knowledge of the theft, the 
holder becomes the owner of that note. 
The claim of the Government tothe value 
of the note is naturally weaker still if the 
actual note cannot be identified. The 
Government's cease with regard to a deposit 
in the bank is even worse for not only is 
the money into which the bangle was 
converted not capable of being traced, 
but when it is deposited in the bank, it 
becomes a part of the assets of the bank, 
tne Banker becoming a debtor for that 
amount to the accused. 

The Crown cannot, therefore, claim in cri- 
minal proceedings the refund of the 
money deposited in the banks out of the 
proceeds of the sale of the bongle. In 
re Collector of Salem (1), is a very 
old case which deals with the claim of 
the original owner to a stolen currency 
note which was traced to a person into 
whose hands it came without notice that 
it was stolen and it was held that the 
property in the nole passed by mere 
delivery. This case was followed in 
Srinivasmurti v. Narasimhalu Naidu (2), in 
which Ourgenven, J. says: 

“The petitioner received the note in all good faith 
and the title is not so much doubtful as pretty evi- 


dently with him, as property to a currency note passes 
by mere delivery." 

He refers to In re Collector of Salem (1), 
and In re Pandharinath Pundlik (3). The 
Petitions are, therefore, allowed and the 
moneys taken from the banks will be 
returned. 

N.S, Petition allowed. 

(I) 7M HOR 2383; 2 Weir 664. , 

(2) Al R 1927 Mad. 797; 104 Ind. Cas. 719; 28 Or 
L J 879; 50 M 916; 53 M LJ 309; 26 L W 198; 39 
M L T 18; (1927)M W N 692; 9 Al Gr. R 38, 

(3) 46 B ic6; 31 Ind. Cas. 3:3; A IR 1915 Bom, 
265; 46 Or. L J 783; 17 Bom. L R 922. 
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First Oivil Appeal No. 27 of 1935 
May 25, 1938 
Have LiwaLa AND Logo, Jd. 
AHMEDBUX SUJAWAL AND ofners— 
. APPELLANTS 
versus 

BALGHAND ME NGHRAJ—RESPONpENT 
~ Contract Act (IX of 1872), s. 74—Penal clause— 
Held on construction of award decree that clause 
was penal—Bxecuting Court held had power to relieve 
against such penalty. 

An award decree for a sum of Rs. 5,600 was 
passed. This amount included a sum of Rs. 850, 
compound and penal interest provided for in the 
original document as penalty. Theterms of the 
decree provided that if the amount less the penalty 
was paid in certain instalments the debtor would be 
allowed a rebate of the amount of penalty imposed 
in the original document between the parties. But 
in default of the payment of the instalment, the 
defendant would be liable to pay the whole amount 
nnder the decree including Rs. 850 penalty, 

Held, that there was clearly a penal clause in the 
decree. Barjorji Shapurji v. Madhavlal Jesingbhai 
(1) and Dayaram Gidumal v. Nabibux (2), explained 
and distinguished. . 

Held, further that the executing Court as a Court 
of equity had the power to relieve against the penalty 
even though the decree was an award decree, 
Barjorji Shapurji v. Madhavlal Jesinghbhai (L) 
followed. Girdhartdass & Co. v. Para Appadurai 
(8), not followed. Gangaram Khemsingh v, 
Alki Mohamad (1), distinguished. Mohi-ud-din v. 
Kashmiro Bibi (3), Hotchand Tolaramv. Prem- 
chand (4), Nand Rani Koer v. Durga Das 
Narein(5) and Narsinha Gopal v. Balwant Madhav 
(6), referred to. 

Mr. Sunderdas Jethanand, for the Appel- 
lants. h 

Mr. Thanwerdas Isardas, for the Respon- 


dent. 


Lobo, J.—This is an appeal against an 
order passed by the learned First Class 
Sub-Judge, Larkana, in execution proceed- 
ings arising out of Suit No. 49 of 1930 of 
his Court. ‘The respondent in this appeal 
held an award decree against the appellants 
passed on January 6, 1931. The terms of 
that award decree are as follows : 

“That the defendants do pay to the plaintiff a sum 
of Re. 5,600, but if they pay Ks.4,750 as under, in 
instalments and on due dates, they are only bound 
to this amount of Ks, 4,750 and the plaintiff will 
only be entitled to receive Rs. 4,750. For the 
balance of Rs. 850 the defendants will have rebate. 
If the defendants commit default in payment of the 
amount in this way, the defendants will not be entitled 
to the rebate. Interest on the above amount should 
run at eight annas per cent. per mensem from 
December 19, 1930, till the date of recovery. If the 
defendants do not pay any instalment on due date, 
they should pay Rs, 5,000 with interest at the rate of 
twelve annas per cent. per mensem, 

In the same way the undermentioned mortgaged 
property should remain liable for the payment of 
the above amount and in cass the money is not paid 
the plaintif has the power to recover his smoygt 
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with mterest by way of execution either by getting 
the mortgaged propeity auctioned or from some 
other property or from the defendants personally, 
whichever the plaintiff prefers. If the defendants 
pay any amounts to the plaintiff before the due date 
the plaintiff is bound to receive it and on receipt of 
the moneys, the interest should cease, to run on that 
amount, The above-mentioned rebate is allowed 
from the compound interest and penal interest shown 
in the document so that the defendants may be able 
to pay the amounts of instalments on the dates shown 
in proper way. lE they do not make proper com- 
pliance, they will not be entitled to the rebate.” 

The first instalment under the decree was 
of Rs. 2,300 and was payable on January 31, 
1931. It was paid. {he second instalment 
ünder the decree was of Rs. 2,450 and 
interest. This was payable on August l, 
1931, and was not paid. Before that date, 
however, the opponents had applied to the 
Court for extension of time for the payment 
of the second instalment. Notice had been 
issued of this application to the respondent 
and the order of the Court on the application 
made on October 9, 1931, is as follows : 

“Tt I extend the time for payment of the instal- 
ment till the next kharif season, the plaintiff will 
stand to lose Rs. 850as shown in the decree, I, 
however, grant time to the defendants to pay the 
amount under O, XXXIV,r.4, Civil Procedure Code, 
on February 15, 1932, subject to the condition that 
they would be liable to pay Re, 850 in addition.” 

lt is clear from this order that extension 
of time for payment of the second instal- 
ment was granted to the appellants till 
February 15, 1932, subject to their paying 
the additional sum of Rs. 850 but not 
subject to their paying an enhanced rate of 
interest provided by the decree. The appel- 
lants before February 15, 1932, paid the 
entire amount of the second instalment 
provided in the decree with interest. They 
had made payments of Rs. 900 on Jan- 
uary 25, 1932, Ks. 1,100 on February 13, 
1932, and Rs. 624-7 0 on February 15, 1932, 
making in all Ks, 2,624-7-0 which was 
equivalent to the amount of the second 
instalment with interest up to February 15, 
1932. Jt appears that some months later the 
appellants applied for an order of the Court 
relieving trem from the payment of the 
sum of Ks 850, referred to in the order of 
the Judge dated October 9, 1931. The 
order on this application wnich is dated 
May 27, 1932, reads thus: “I don’t think 
I can go behind the decree. Rejected with 
costs.” 
` On June 30, 1934, the respondent applied 
for execution of the decree against the appel- 
lants. In that execution applicatiun be 
claimed from the appellants a sum of 
Ks. 1,104-12-0 the greater part of which 
consisted of the Rs. 080 referred to in the 
decree apd jn the order of the Judge dated 
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October 89, 1931, and the higher rate of 
interest provided in the decree. Objections 
were filed to the application by the appel- 
lants, the main objections being (1) that 
the Court should relieve the appellants from 
the payment of the sum of Rs. 850 and 
interest as this constituted a penal pro- 
vision ; and (2) that the appellants were 
agriculturisis. The order of the learned 
Judge on the execution application is dated 
April 6, 1935, and reads thus; 

“The two orders of my predecessor are quite clear. 
He has never excused the default clause. The same 
defence raised to this application therefore cannot 
be permitted. The other objections raised have no 
substance. Objections disallowed.” 

It is against this order in execution pro- 
ceedings that the present appeal has been 
presented. The learned Advocate who 
argued the appeal has raised three points 
before us: (1) be contends that the lower 
Oourt failed to exercise a proper discretion 
in not relieving the appellants from what 
was a penal provision in the decree of which 
execution was sought: (2) that the learned 
Judge of the lower Court failed to consider 
the fact that his predecessor had by his 
order dated October 9, 1931, already relieved 
the appellanis from the payment of the 
higher rate of interest provided in the 
decree and had granted an extension of 
time on condition of the payment of a sum 
of Rs. 050 only ; and (3) that the learned 
Judge of tre lower Oourt erred in summarily 
rejecting the other objections raised by the 
appellants specially the objection as to 
their being agriculturists. œ - E 

For the respondent it has been argued 
that there was no penal ‘clause in the 
decree; tnat all that the decree.provided for 
was the payment of a certain sum of money 
with certain concessions available to the 
appellan.s in the event they paid certain 
instalments on certain dates; and he has 
relied in support of his contention upon the 
case in Barjorjt Shapurji v. Madhavlal 
Jesingbhai (1). No doubt the document 
which tne learned Judges in that case were 
dealing with was one which provided: for 
payment of a parvicular sum followed hy a 
condition allowing to the debtor a conces» 
sion ; but each case must be decided on its 
own facts and it does not appear to us after 
a perusal of ghe case-referred to by the 
learned Advocate that the decree in that 
case corresponds in any manner in its 
terms with the decree in the case before us. 
Reliance was placed on the case in Dayaram 


(1) 36 Bom. L R798; 152 Ind. Cas. 575°A I R 1934 
Bom. 370; 58 B 610; 7T RB 156. 
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Gidumal v. Nabibux (2), but the decision. 
in this case also turned on the special terms 
of the decree. The decree in the present 
Case, it appears to us, is not one which 
provides for the payment of a certain sum 
of money followed by a condition allowing 
the debtor a concession. Tne dezree must 
be read as a whole and so read it amounts 
to this: Rs. 5,600 is the amount which is 
found due. This includes asum of Rs. 850 
compound and penal interest provided for 
in the original document as penalty ; if the 
amount less the penalty is paid in certain 
instalments the debtor will be allowed a 
rebate of the amount of penalty imposed 
in the original document between the par- 
ties. That this so-called rebate is a pro- 
Vision ¿n terrorem is clear from the final 
words of the decree which read : 

“Thus above-mentioned rebate is allowed from the 
compound interest and penal interest shown in the 
document, so that the defendants may be able to pay 
the amounts on the date shown in proper way. lf 
they do not make proper compliance, they will not 
be entitled to the rebate,’ 

We are of opinion that we have here very 
clearly a penal clause. Tne next question 
that arises then is whether the Court execut- 
ing the decree had the power to relieve 
against the clause. The learned Advucate 
for tne appellants has drawn our attention 
to a series of cases in which Couris in the 
exercise of their equitable jurisdiction have 
granted relief against penal clauses in 
decrees. Reference in particular has 
been made to the cases in Mohi- 
wa-Din v, Kashmiro Bibi (3), Hotchand 
Tolaram v. Premchand (4), Nand Rani 
Kuer v. Durga Dass Narain (5) and 
. Narsinha Gopal v. Balvant Madhav (6). In 
these cases, scme of which relate to consent 
decrees and others to decrees in invitum, 
relief has been granted by the Court in res- 
pect of penalty clauses contained in decrees, 
It has been contended for the respon- 
dent that this being a decree on an award 
the executing Court had no power to alter 
the terms of the award and relieve against 
any penalty, and in support of the proposi: 
tion the learned Advocate for the respondent 
has relied on the case in Gangaram Khem- 
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singh va Ali Mahomad (7) and the case in 
Girdharidass & Co. v. Para Appadurai (8). 
We do not think, however, toat the case 
in Gangaram Khemsingh v. Ali Mohamad 
(7), has any application as that was a 
case of an award outside the Uvurt under 
Sch. II, Para. 20, Civil Procedure Uode. It 
is true that in'Girdharidass & Co. v. Para 
Appadurai (8), it is keid that relief against 
forfeiture on default of payment incurred 
under decrees other than consent decrees, 
cannot be gran'ed by a Court in execution; 
but, we prefer to follow the decision of tne 
Bombay High Court in Barjorji Shapurjt 
v. Madhavlal Jesingbhait (1), where 
Beaumont, C.J. says: 

“There is no general principle of equity that the 
Court can relieve a party in default.in respect of 
money payments whenever the Oourt thinks it just 
so to do. Courts of equity will, in cases which have 
become well-defined, relieve against the rigours of 
the common law and for the purpose of this case 
two hands of reliefare relevant. A Court of equity 
will relieve against a penalty, and will also refuse 
to enforce strictly stipulations as to time where it 
is satisfied that the parties themselves did nvt intend 
those stipulations to be acted upon strictly. Those 
two matters are dealt with in thiscountry by ay. 05 
and 74, Contract Act, and unless the present case 
can be brought under one of those heads, in my 
judgment, the Court has no power to relieve the 
respondents from the cunsequeuces of their failure 
to carry out strictly the terms of their agreement.” 

Now, ın tne case before us, as already 
stated, we have neld that the provision 
for the payment of Ks. a0 ıs a penalty 
and it appears to us, therefore, mat as 
a Court of Equity the lower Uourt had the 
power to relieve against tue Penaity and 
in the circumstances of tne case should 
have done so. lt appears to us, therefore, 
that in tnis view of the malter the order 
of the lower Court cannot be sustained. 
In so far as it grants the execution applica- 
tion in respect of the higher rate of interest 
provided by the decree, the learned Judge 
acted illegally because that higuer rate of 
interest had already been relieved against 
by the order of the Oourt dated Octoper 9, 
1931. In so far as the learned Judge 
ordered execution to proceed in respect of 
the amount of ks. 85U, it appears to us 
that he erred in refusing to relieve the 
appellants from what was clearly a penalty 
clause. The appellants had paid interest 
at a reasonabie rate for the period of 
extension of time which they enjoyed. ‘I'ne 
respondent had sufficient security for his 
Money and in these circumstances the 


me ae R 1935 Sind 140; 157 Ind. Cas. 331; 8 R 
3 


(8) 51 M 157; 107 Ind. Oas, 792; A IR 1923 Mad, 
198; 54M L J 316; 27 L W 135; (1928) MW N 
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learned Judge should have relieved the 
appellants from the penal clause without 
any compensation to the respondent. In 
so far as the learned Judge refused to 
consider the plea of the appellant that 
they were agriculturists, the learned Judge 
was again, in our opinion, wrong. We 
accordingly reverse the order of the lower 
Oourt and dismiss the execution applica- 
tion filed by the respondent. We think 
that the proper order as to cost in this 
matter will be that each party should bear 
his own costs. Order accordingly. 
8. Order reversed. 
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LAHORE HIGH COURT 
First Civil Appeal No. 372 of 1937 
April 4, 1937 
ADDISON AND Din MOHAMMAD, JJ. 
SANT LAL AND oTsERs—PLaINTIF¥s— 
APPELLANTS 


versus 
Firm UDHO RAM-WALAIT RAM, DEOREE- 
HOLDER AND ANUTHER, J UDGMENT-DEBTOR 
AND OTHERS, DEFENDANTS AND OTHERS— 
PLAINTIFFS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXI, rr, 58, 
100, 103—Claim under r. 58 — If can be entertained 
after sale —Mortgagee in possession, 4f can object to 
attachment—His proper remedy. f , 

After the sale has taken place, the attachment is 
ipso facto determined and the Court has no longer 
any jurisdiction to try the claim-case under O. XXI, 
r. 58, Civil Procedure Code, Gopal Chandra v, 
Natobar Kundu (4), Kali Charan Ghose v, Surajint 
Debi (5), Puhup Devi Kuer v. Ram Charter Barhi 
(6) and Mg. Po Pe v. Mg. Kwa (7), relied on. Jagan- 
nadham v. Pydayya (1), Bhag Chand v. Jhunia (2) 
and Mukhi Narumal Tilokchand v. Allahbux Bahadur 
(3), dissented from. 

A person in possession of property under a usufruc- 
tuary mortgage is not entitled to object under O. XXI, 
x, 58, Civil Procedure Code, to the attachment of the 
property at the instance of a person who holds a 
decree against the mortgagor; he can takethe neces- 
sary steps under rr. 100 and 103 of O. XXIat the 
proper stage, and of course the mortgagee is 
always at liberty to bring the usual suit for the sale 
of the property under mortgage. Biswa Nath Patra 
v. Lingraj Patra (8) and Sunder Prasad Singh v. 
Deedhan Singh (9), relied on. f 

F. ©. A. from the decree of the Senior Sub- 
Judge, Ludhiana, dated August 23, 1937. 

Messrs. Shamair Chana and Parkash 
Chandra, for the Appellants. 

Mr. Achhru Ram, for the Respondents. 

Addison, J.—This was a suit by the 
Jain Kanya Pathshala under O. XXI, r. 63, 
Oivil Procedure Code, for a declaration that 
the prcperty attached and sold in execution 
of the decree of defendant No. 1 against 
defendant No. 2 was liable to a previous 
mortgage in its favour. The mortgage deed 
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is dated July 21, 1927, and was executed by 
defendant No. 2 in favour of defendant 
No. 6 who gifted the mortgage rights to 
the plaintiff Pathshala. Defendants Nos. 3 
to 5 were the purchasers of the property at 
the Court auction, The suit was dismissed 
on the ground that the Court had no juris- 
diction to entertain a claim or objection 
under O. KAJI, r. 58, after the sale in exe- 
cution had taken place, and thus no de- 
claratory suit under O. XXI, r. 63, Civil 
Procedure Code, lay. The suit for a decla- 
ration therefore could only fall under s. 42, 
Specific Relief Act and as further relief 
was possible, the suit being in reality one 
to enforce a mortgage deed, the trial Court 
called upon the plaintiff to amend the 
plaint. This was not done and it was ac- 
cordingly rejected under O. VII, r. 11, 
Civil Procedure Code. Against this decision 
this appeal has been preferred, 

The objection was put in by the Path- 
shala under O XXI, r. 58, after the sale in 
execution had taken place but before con- 
firmation of the sale. This, however, makes 
no difference as the sale was confirmed 
later and title therefore passed to the 
auction-purchasers from the date of the 
sale. In favour of the appellant, there is a 
Single Bench judgment of the Madras High 
Court Jagannadham v. Pydayya (1) to tbe 
effect that a Court has jurisdiction to con- 
sider a claim even when it is made efter 
the sale. The same view has been taken 
in Bhag Chand v. Jhunia (2) by the Addi- 
tional Judicial Commissioner, while a Divi- 
sion Bench of the Sind Judicial Commis- 
sioner’s Court came to the same conclusion 
in Mukhi Narumal Tilokchand v, Allahbuz . 
Bahadur (8). On the other hand,’ a Divi- 
sion Bench of the Calcutta High Court in 
Gopal Chandra v. Natobar Kundu, 15 Ind. 
Cas. 53 (4) held that it was not competent 
for an executing Court to proceed, witha 
claim application under r. 58 of O. XXI, 
Civil Procedure Code alter the execution 
sale had actually taken place, and a Single 
Judge of that Oourt came to the same con- 
clusion in Kali Charan Ghose v. Surajini 
Debi (5). Similarly, a Division Bench of 
the Patna High Court in Puhup Dei Kuer 
v. Ram Charitar Barhi (6) held that after 

(1) A I R1931 Mad. 782; 134 Ind. Oas. 809; 55 M 251; 
6I M LJ £84; 3% L W 385; (1931) M W N 902; Ind. 
Rul. (1931) Mad. 857. 

QIN L R167, 

(3) A I R 1933 Sind 19x; 145 Ind, Oas, 142; 27 S L R 
256; 6 R S 24. F 

(4) 160 W N 1029; 15 Ind. Cas, 53. 

(5) A I R 1926 Cal. 468; 87 Ind. Oas. 163, 


5 (6) AI R 1924 Pat. 76; 74 Ind. Cad) 87;4P LT 
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the sale had taken place, the attachment 
was ipso faco determined and the Court 
had no longer, any jurisdiction to try the 
claim case under O. XXI, r. 58. A Single 
Judge of the Rangoon High Court followed 
the Calcutta decisions in Mg Po Pe v. Mg 
Kwa (7). Further the arrangement of 
the Oivil Procedure Code shows that a 
claim under O. XXI, r. 58, should precede 
the sale. It is true that by sub-r. (2) of 
that rule, a Court is not bound to postpone the 
sale pending the investigation of the claim 
: but usually it should do so except where it is 
of opinion that the claim is frivolous or 
vexatious or meant to delay the execution 
proceedings. After the sale has taken 
place, the only objection that can be taken 
toit is provided in O. XXI, r. 90, on the 
ground of a material irregularity or fraud 
` in publishing or conducting the sale. In 
these circumstances we are of opinion that 
the view of the Oalcutta, Patna aad 
Rangoon High Courts is to be preferred. 


A case decided by a Division Bench of 
the Patna High Court in Biswa Nath Patra 
v. Lingraj Patra (8) is particularly relevant. 
It was held there that a person in possession 
of property under a usufructuary mortgage 
is not entitled to object under O. KAL, 
r. 58, Oivil Procedure Code, to the attach" 
‘ment of the property at the instance of a 
‘person who holds a decree against the 
mortgagor, and therefore when such ao 
objection has been made and disallowed, 
r. 63 does not debar the objector from 
making an application under r. 100. It was 
Said there that nis position as a mortgagee 
did nor entitle him to come to Oourt and 
argue that the property was ‘aot liable to 
‘attachment, ‘his case was followed by a 
Full Bench in Sunder Prasad Singh v. 
“Deodhan Singh (9). It was there laid 
down that an attachment of the mortgaged 
property could mean only an attachmens of 
the equity of redemption, being the right, 
title and interest of the judgment-deotor 
and that the mortgagee therefore had no 
right to object to such an attachment, his 
interest being paramount and unattected 
by the auction-sale. The case before us is 
that of a mortgagee in possession and it is 
clear, therefore, that he can take the necese 
sary steps under rr. 100 and 203 of O. XXI, 
at the proper stage, and of course the 


ae I R 1923 Rang. 80; 107 Ind. Cas. 161;5 R 
L 
9 AI R 1922 Pat. 402; 70 Ind. Oas, 308; 1 Pat. 


(9) 16 Pat. 54; 163 Ind. Oas.463; AIR 1937 Pat. 63; 
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ortgagee is always at liberty to bring 
the DA suit for thə sale of the property 
under mortgage. The decision of the trial 
Court was therefore correct whether we 
merely taka the view that the objection was 
incompetent, haviag been lodged after the 
sale which was subsequently confirmed or 
whether we hold that the plaintiff being 
mortgagee in possession, his proper remedy 
is to wait and take action under rr. 100 and 
103 of O. XXI, at the proper time, provided 
always that he does not in the maantime 
bring a suit to have the property. sold, For 
the reasons given above, we dismiss this 
appeal but make no order as to costs. 


D, Appeal dismissed. 
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CALCUTTA HIGH COURT 
Criminal Appeal No. 323 of 1937 
August 20, 1937 
Guua AND LETEBRIDGE, JJ. 
BRINGHIPADA DAFADAR AND ANOTHER — ` 

APPSLLANTS 
versus p 
RMUBROR-—OPPOSITE PARTY. 

Penol Code (Act XLV of 1860), s. 109 —Aiding 
and abetting actual preparation of crime at 
“time of its commission comes under s. 109 ~Crimi- 
nal trial~Duty of; prosecution — Prosecution, if 
bound to call all witnesses — Non-ezamina- 
tion of some witnesses — Jurors may draw ad- 
verse inference—Trial by jury — Marn features of - 
case exhaustively dealt with by Judgetn charge— 
Non-reference to minor details, if misdirection. 

A person who aids and abets the actual prepara- 
tion of the crime at the very time when it is com- 
‘mitted, is e principle of an second degree anil 

der z. 10¥, Penal Code. , 
is The prosecùtion. is not bound to call any partici- 
lar witness or witnesses when there is reasonable 
ground for the Public Prosecutor to cometo the 
conclusion and believe that such wilness or wit- 
nesses, if called, will not speak the truth; mor 18 
it incumbent on the prosecution to call any witness 
When the Public Prosecutor believes that the evi- 
dence of such person is wholly unnecessary for the 
trial. It is open, however, to the jurors to draw 
inference unfavourable to the prosecution for the 

-examination of the witnesses. - h ; 
“here a Judge summarizes before the jurorsthe 
entire evidence ın which all the main features of 
the case are exhaustively dealt with, mere non-re- 
ference to minor matters of detail does not amount 
to misdirection or non-direction. 6 

Messrs. Sudnansu Sekhar Mukherji and 
Sailendra Nath Mazumdar, for the Appel- 
lants. | 

Mr. D.N. Bhattacharjea, for the Crowa. 

Guha, J.—The appellants, Brinchipada 
Datadar and Sushil Vafadar alias Sushil 
K. Daladan, were tried by the learned 
Additional Sessions Judge of Khulna and a 
jury, were convicted under 8. 307 in the 
~ case of appellant No. 1 and under s. 307 LU 


930 


. in the cage of appellant No. 2. Each of the 
appellants were, on conviction, sentenced 
to transportation for life by the Judge. 
The charge against appellant No. 1 was 
that he on November 29, 1936, at Jaipatra- 
kati alias Beltola Bazar, P. S. Kaliganj, 
gave cuts to one Hazari .Baldeo’s throat 
with a knife with such intention and 
under such circumstances that if by that 
act he had caused the death of Hazari 
Baldeo he would have been guilty of 
murder, and that he had caused incised 
injuries to Hazari Baldeo’s throat by the 
said act (8.307, Indian Penal Code). The 
charge against appellant No. 2, Sushil 
K. Dafadar, was that on the date referred 
to above, in the charge framed against 
appellant No. 1, he abetted the offence of 
attempt to commit murder (committed by 
Birinchi; by actively aiding him when he 
gave cuts to Hazari Baldeo’s throat to cause 
death and in consequence thereof and 
with the said aid the incised injuries 
were in fact caused to Hazari Baldeo'’s 
throat by Birinchi (s. 307/109, Indian Penal 
Code). The case for the prosecution and 
the evidence -led in the case in support of 
that case were placed before the jury by 
the Judge: and so far as we can see, 
the Judge exhaustively dealt with the 
evidence led on behalf of the prosecution 
in the case. In support of the appeal a 
number of points were raised. 

It was, in the first place, urged that the 
conviction of abetment of attempt could 
not be sustained and the jury were not 
directed properly on this aspect cf the 
case at all. This relates to the charge 
cf abetment as framed against appellant 
No, 2, Sushil K. Dafadar. It appears to 
be clear from the learned Judge's charge 
to the jury that the case for tLe prosecu- 
tion, so far as the case of abetment by 
appellant No. 2 was concerned, was placed 
before the jury at the very outset. Lt was 
stated that the case fcr ihe prosecution 
was that the accused Birinchi, from 
behind, put a rope round the neck of 
Hazari as Le reclined cn his right, that 
he (Birinchi) called out to Sushil who 
came with two Moslems and that as he 
gave out one cry, one of the two Moslems 
gagged his mouth. Hazari was drag- 
ged inio a deserted ghar when he was 
thrown down andthe rope was tightened 
by Sushil, and Birinhei applied knife to 
his throat, while one Moslem held him fast 
by hands and legs and the other also help- 
ed.. Then it appears that when explaining 
phe law to the jury, the Judge referred to 


BRINCHIPADA DAFADAR v. EMPEROR (CAL) 


14140 


the provisions..contained in s. 107, Indian 
Penal Code, and -explained the same. It 
was placed before the jurors that, in the 
case before them, abetment as charged 
against appellant No. 2 Sushil came under 
he third category of aiding and assistance. 
The third category referred to here is the 


“third clause occurring in s. 107, Indian 


Penal Code, mentioned as “Thirdly.” The 
learned Judge stated this to the jury: 

“The aiding by Sushil, according to the prosecution 
story, and the aiding .by Derastulla have been 
stated by Hazari; if, he is believed, that would 
amount to aiding. Under s.109, Indian Penal Code, 
the man who abets is equally liable with the man 
who commits.” 

Judging from the manner in which the 
case of abetment was placed before the 
jury by the learned Judge, we are un- 
able toappreciate the point that was raised 
in support of the appeal to which reference 
has\been made. Section 107 thirdly 
speaks of intenticnally aiding by any act 
or illegal omission, the doing of that 
thing. Explanation (2) to s. 107, Indian 
Penal Code, is this: 

“Whoever, either prior to or at the timeof the 
commission of an act, does anything in order to 
facilitate the commission of that act and thereby 
facilitates the commission thereof is said to ‘aid the 
doing of that Act’." 

In view of these provisions of the law to 
which reference has been made above, 
there can be no question that abetting 
or aiding by any act done either prior to 
or atthe time of the commission thereof, 
amounts to an offence as contemplated by 
s8. 107, Indian Penal Code. Here what was 
aided was the substantive offence charged 
against appellant No. 1, Birinchi, under 
s. 307, Indian Penal Code, namely attempt 
to commit murder. There was the aiding 
by way of abetment as contemplated by 
s. 109, Indian Penal Code, by appellant 
No. 2, Sushil Dafadar. He was in that 
way, what is describedin legal phraseo- 
logy, a principal of the second degree, 
being one by whom the actual perpetration 
of the crime was aided and abetted at the 
very time when it was committed. That 
was the effect of the evidence that was 
led by the prosecution in the case before 
us; and we are unable to say that the 
conviction of appellant No. 2S8ushil under 
s. 307/109 was in any way illegal or 


unsuppertablé on the evidence led by 
the prosecution. i 
In the next place it was urged in 


support of theappeal, with reference to the 
cases of both the appellants before us, 
that material witnesses not having been 
examined in the case, the trial was defec- 


1.3< 
tive. It was also argued that the Judge's 
direction on non-production of some 
material witnesses was not a proper direc- 
tion in the case. With reference to these 
contentions raised in support of the appeal, 
reference was made to the non-examination 
of one Bistu Thakur, as also to the non- 
examination of another person named 
Abhoy Nath. Reference was made specifi- 
cally to these persons in the learned Judge's 
charge tothe jury. It was mentioned that: 

“Bistu Thakur left the shed in which the person 
Hazari Baldeo was attacked by the appellants 
shortly afterwards. Bistu Thakur was examined in 
the committing Court, but was not tendered for cross- 
examination in the Court of Session.” 

The reason given for the adoption of 
such a course was, as mentioned in the 
Judge's charge to the jury, that this man, 
Bistu Thakur, was found in the company 
of people interested in the defence. With 
reference tothe other person Abhoy Nath, 
it was mentioned in the Judge’s charge to 
the jury that at the time of the occurrence, 
according to the evidence led on the side of 
the prosecution. “Abhoy Nath’s sweet shop 
was only working.” The jurors were asked to 
consider if Abhoy Nath could go against 
the Dafadar, the owner of the land where 
his shop stood, and if he knew about the 
cry when asked by Sushil. In view of 
these statements made by the Judge in his 
charge to the jury relating to the exami- 
nation of the two persons, Bistu Thakur and 
Abboy Nath, we are unable to come to the 
‘conclusion that sufficient directions were 
not given to the jurors in the matter of 
., non examination of these two persons on 
“ behalf of the prosecution. The reason for 
non-examination was stated to: .be the 
reason given by the prosecution; and it 
was for the jurorsto draw their conclusion 
if any adverse inference was to be drawn 
on account of the non-examination of the 
two persons referred to above. |, 

Itmay be mentioned in this connection 
that the prosecution is not bound to call 
any particular witness or witnesses when 
there is reasonable ground for the Public 
Prosecutor to come to the conclusion and 
believe that such witness or witnesses, if 
called, will not speak the truth; nor was 
itincumbent on the prosecution to call 
any witness when the Public Prosecutor 
believed that the evidence of such person 
was wholly unnecessary for the trial. That 
was sufficiently indicated in the Judge’s 
charge tothe jury in the case before us, 
so far as the non-examination of the two 
persons, Bistu Thakur and Abhoy Nath, 
was concerned. It was open to the jurors 
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to draw inference unfavourable to the 
prosecuiion for the non-examination of the 
witnesses. In support of the appeal, in 
addition to the grounds referred to above, 
it was pregsed before us that the circum: 
stances in favour of the defence were not 
properly placed before the jury by the 
Judge. Reference was made in this connec- 
tion to the contents of the first information 
report in the case; and portions of the 
evidence given by some of the witnesses 
for the prosecution were brought to our 
notice, So far as the first information 
report was concerned, it appears from the 
Judge's charge tothe jury that the con- 
tents of the same were placed before 
the jurors. It was specitically mentioned 
that the person who gave the first infor- 
mation in the case, Mahadeo, could not 
name any of the accused. We are un- 
able to seethat there was any misdirection 
or non-direction in the matter of placing 
the first information report before the 
jury in the case before us. With refer- 
ence to the portions of evidence to which 
our attention was drawn, it may be said 
that there were certain discrepancies with 
reference to matters of detail; but in view 
of the way in which the entire evidence 
was summarized before the jurors by the 
Judge, in which all the main features of 
the case were exhaustively dealt with, we 
are unable to hold that non reference to 
minor matters of detail amvunted to mis- 
direction or non-direction in the case before 
us. 
The only other question which was 
raised in support of the appeal was the 
question of sentence. In view of the 
nature of the act done by the appellants 
acting together in concert, and having 
regard to the atrocious nature of the crime 
committed by them, we are unable to hold 
that the sentence of transportation for life 
as passedon them by the Judge, was in 
any way severe. ‘Ihe appeal is dismissed. 
Lethbridge, J.—1 agree. ISE 
S. Appeal dismissed. 
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half produce and fixed sum varying from year to 
year—It- is lease and not cultivating partner- 


he 

hen acertified manager creates: an occupancy 
tenancy, whether deliberately or inadvertently, by 
giving a lease without the previous permission 
of the Court, the landlord is not bound by it, 
It is notin any way an intolerable restraint on 
efficient management to provide that the creation of 
& permanent tenancy should not be made without 
the Court's permission. It is not a matter of any 
difficulty for amanager to approach the Oourt 
and obtain the necessary permission. The question 
whether the act opposed is a prudent one or not 
is immaterial, Under s. 29 of the Guardians and 
Wards Act the manager would be entitled cer- 
tainly to accept surrenders from tenants, but he 
ia not, entitled to create occupancy tenants. 

Where, according to the terms of the tenancy, 
the tenant is to pay half the produce and a fixed 
sum which varied from year to year but which 
is entered inthe jamabandi as a fixed amount, the 
terms amount to a lease and not a cultivating 
partnership, Sobhagsingh v. Khushal (1), followed. 


S. O. A. from the appellate decree of the 
Court of the District Judge, Ohhindwara, 
dated April 3, 1935, in Civil Appeal No. 3-A 
of 1935, reversing that of the Court of the 
Sub-Judge, Second Olass, Sausar, dated De- 
cember 5, 1934. 

Mr: M. R. Bobde with Mr. M. D. 
Khandekar, for the Appellant. 

Mr. R. N. Padhye, for the Respondent. 

dJudgment.—One Musammat Shantabai 
was a one anna co-sharer in mauga Mehdi in 
the Sausar Tahsil of the Chhindwara District. 
She was a minor and was a ward of the 
Court of the District Judge, Chhindwara. 
She died in 1930 while still a minor, 
leaving an infant son who died shortly 
afterwards. Her husband Govindrao, the 
father of the infant child, succeeded to the 
property. He wasa major, but within a 
few months bis estate was brought uncer 
the Court of Wards at Benares in the United 
Provinces. He is the plaintiff and brings 
the suit out of which this appeal arises 
with the consent of the Oourt of Wards. 
The claim is for the possession of a field, 
and mesne profits, which during the life- 
time of Shantabai had been left out by Mr. 
Laxmiprasad, who was the manager 
appointed by the Court of the District Judge, 
Chhindwara,to manage the estate. The 
field concerned was the khudkasht of 
Shantabai, apparently held in severalty, 
and the plaintiff's contention was that, as 
Shantabai obviously was unable to cultivate 
herself anda manager had been placed in 
charge, the manager, acting as a manager 
would, in all prudence, had left the field on 
batai in successive years to the defendant, 
beginning from 1926, and that since 
Shantabai's death the defendant in spite of 
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requests has iefused to vacate the field. 
The defendant, on the other hand, con- 
tended that he was an occupancy tenant of 
the field inasmuch as he was cultivating not 
as a licensee on a partnership basis with the 
manager of Shuntabai’s estate, but that the 
field had been leased to Lim and conse- 
quently he had become an occupancy tenant 
and could not be removed. To this the 
plaintiff replied that owing to the restrictions 
Placed on the powers of a guardian appoint- 
ed by a District Court by s. 29 of the 
Guardians and Wards Act, any lease which 
had the effect of being a lease in perpetuity 
was prohibited. The trial Court found that 
s. £9o0f the Guardiuns and Wards Act 
operated as a bar to the pcwer of the 
guardian to create the lease in question and 
that the plaintiff was entitled to possession. 
On the question whether the defendant was 
entitled to be reimbursed before giving up 
possession on account of improvements 
made, the Judge considered that he was so 
entitled, but that the value of the improve- 
ments cancelled out with the mesne profits 
which the plaintiff was entitled to claim, and 
that consequently the plaintiff was entitled 
to possession without restriction. 


On appeal in the Court of the District 
Judge, Ohhindwara, the learned District 
Judge agreed with the trial Court so far as 
the claim regarding money due by either 
side was concerned, but the Judge held that 
tne plaintiff was not entitled to possession 
of the field as in his view the creation of a 
lease which amounted to an occupancy 
tenancy wasa normal prudent act on the 
part of the managér and that s. 29 of the 
Guardians and Wards Act was not intended 
to have any application to such cases. The 
pertinent portion of the appellate judgment 
runs as follows :— 

“In my opinion, however, the view of the Counsel 
for the appellant is correct. The certifiéd guardian 
of a minor's property has in general the powers of 
a karta of a joint Hindu family, but they are 
curtailed in one direction by s. 29, Guardinas and 
Wards Act, which forbids certain transfers unless 
with the permission of the Court. The object of 
s. 29 is evidently to prevent permanent alienation of 
the property or leases of the propeity for along 
term which would have the eflect of taking out of 
the estate. I do not think theie is any intention to 
interfere with the ordinary managemeut by way of 
accepting esyrrenders or creating tenants. It 
would be an intolerable restraint on efficient 
management for evely creation of tenancy to be 
subject to control of the Court. lf the manager 
abuses lis power by creating tenants to the 
prejuaice of the minor's estate, the minor would 
have another 1emedy against him, just as he hasa 
remedy for any otber kind of mis-management, 
Accepting surrenders which means accrual to the 
homefarm and leasing out portions thereof so es to 
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create occupancy tenants is an ordinary matter of 
management and I do not think the intention of 
s. 29 was to interfere with it. I, therefore, hold 
that the tenancy once created will be good as against 
the plaintiff.” 

Against this decision the plaintiff has 
appealed, There is no appeal on any other 
point. Section 29 of the Guardians and 
Wards Act runs as follows :— 

“Where a person other than a Qollector, or than a 
guardian appointed by will or other instrument, has 
been appointed or declared by the Oourt to be 
guardian of the property of a ward, he shall not, 
without the previous permission of the Court,— 

(a) mortgage or charge, or transfer by sale, gift, 
exchange, or otherwise, any part of the 
immovable property of his ward, or 

(b) lease any part of that property for a term 
exceeding five years, or for any term extend- 
ing more than one year beyond the date 
on which the ward will cease to be a 


minor,” 

Now, although the defendant has stated 
in the witnees-box that it was agreed that 
he would be a perpetual tenant, ıt is clear 
on a review of the whole case that there was 
no intention on the part of the manager to 
create him an occupancy tenant as such, 
and this is admitted by the learned Counsel 
for the defendant-respondent. The field 
had not always been leased out by the 
certified manager to the same tenant, 
although the present defendant was the 
tenant from 1925 onwards, In the year 
1927-28 there had been an attempt to lease 
‘the field to another person, but this appears 
tohave fallen through, and the defendant 
continued to be the tenant as he had been 
in the previous year. The terms of the 
tenancy were that the defendant was to pay 
half the produce and a fixed sums which 
varied apparently from year to year but 
which was entered in the jamabandis as 
Rs. 69. An attempt was made by the 
plaintiff to show that this condition, vary- 
ing as it did from year toyear, did not 
amount to a tenancy but was merely 
cultivation in agreement with the pro- 
prietor of the khudkasht field. This of 
course cannot be so,and it is admitted that 
the terms of cultivation amounted to a lease, 
and this follows the decision in the 
Judicial Commissioner's Court in Sobhag- 
singh v. Khushal (1). It was not a cultivat- 
ing partnership but a lease. Now, the 
leasing out of any khudkasht property by 
the proprietor amounts to the creation of 
an occupancy tenancy therefn. The cir- 
‘cumstances in this case show that the 
creation was, if it had been by an autho- 
_Yised person, inevitable, although the 
, intention may have been, and in this 

(1) 28 N L R 198; 140 Ind, Cas. 708; A I R 1932 
Nag. 138; Ind. “Rul, (1933) Nag. 11, $ 
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case seems to have been, to avoid the 
creation of a tenancy. There was thus 
no deliberate evasion of the provisions of 
s. 290f the Guardians and Wards Act by 
the manager. 

The question then arises whether the 
lease thus inadvertently created offends 
against cl. (b) of the section. Although 
the lease was granted year by year, the 
very first year the lease was granted it 
in fact one in perpetuity, and 
although this may have been contrary to 
the intention of the lessor, it did never- 
theless amount to a lease of the property 
for a term exceeding five years which 
the certified guardian was forbidden to 
do without the previous permission of the 
Court. The learned Counsel for the 
respondent, in claiming that he was not 
bound by the supposition that he had 
entered into a contract with a person who 
was not authorised to make the contract 
but was an occupancy tenant by virtue 
of the Tenancy Act, is, in my opinions 
begging the question. The tenancy, 
although it is an occupancy tenaney by 
virtue of the Tenancy Act, had its origin 
in a contract of lease for one year, and 
even if the contract had been for a lease 
in perpetuity, i.e. the creation of an 
occupancy tenancy in the ordinary course 
of village management by the manager, 
the defendant would be in no better 
position. In Mulloo v. Seth Kundanlal (2) 
Batten, J. O. held that, although ordinarily 
he thekadar of a village had power to 
create tenants, nevertheless, if there was a 
condition in the theka that the thekadar 
should not create tenants and did so, 
those tenants could not claim the benefit 
of siatute, and that the actual landlord was 
not bound to accept persons whose tenancies 
were so created as tenants. Similarly, when a 
certified manager creates a tenancy, whether 
deliberately, or inadvertently. by giving 
a lease without the prevous permission. 
of the Court, the landlord is not bound 
by it. I cannot agree with the learned 
District Judge that the ordinary prudent 
management of a village is exempted from 
the provisions of s. 29 of the Guardians 
and Wards Act. It might be desirable to 
mortgage or charge a Village share or to 
exchange shares or Villages constituting 
an estate, such action by a manager 
without the previous permissson of thé 
Court is forbidden, however prudent .or 
desirable such mortgage, charge or exchange 

(2) A I R-1923 Nag. 139; 71 Ind. Oas. 863; 7 N L, 
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may be. No difficulties 
the way of the Manager i 
do any of these acts all th 
for him to do is to obtain the permis- 
sion of the Court, and I do not see that 
1t is in any way an intolerable restraint 
on efficient management to Provide that 
the creation of a permanent fenancy should 
not be made without the Court's per- 
mission. It is not a matter ofany diffi- 
culiy for a Manager to approach the 
Court and obtain the necessary permis- 
sion. The questicn whether the act opposed 
is a prudent one or not is immaterial. 
Under s. 29 óf the Guardians and Wards 
Act, tŁe manager would be entitled certainly 
to accept surrenders frem tenants, but he 


are placed in 
i he wishes to 
at is necessary 


is not, əs the learned District Judge 
appears to assume, as a corollary entitled 
10 create occupancy tenants. 


The result is that the appeal succeeds, 
ihe decree cf the District Court is set 
aside and that of the trial Court restored. 
The plaintiff will obtain his costs in the 
trial Court as directed in that Court and 


will obtain his costs in this Court and th 
of the District Judge. a a 


ED Appeal allowed. 
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BOMBAY HIGH COURT 
to quash proceedings relating to 
taxation of bills 
April 14, 1938 
EAUMONT, C. J. 
D. SHAMDASANI—PETITIONgR 


Petition 


wise in subject-matter of litigati i id bl 


Persons who are exercising ju 
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made by him is bad ab initio and is liable to be 
quashed. 


Mr. M. L. Manekshaw, for the Respon- 
dents, ; 

Order, —This is an application made to 
me to quash a taxation of costs between the 
applicant Mr. Shamdasani and the Central 
Bank of India, Limited, before the Assistant, 
Taxing Master on the ground that he ought. 
not to have entertained the taxation. Three 
bills were taxed by the Assistant Taxing 
Master, and the applicant took out summonses 
to review the taxations. In the course of the 
hearing of those applications for review, the 
applicant discovered that the Assistant Tax- 
ing Master was a debtor of the Central Bank 
of India. There is no dispute about the 
facis. I have asked the learned Astistant 
Taxing Master what the position is, He 
tells me that he did borrow money from 
the Central Bank of India in order to 
pay certain Govergment dues op property 
which had descended to him. The matter 
was entirely a business transaction, and the 
Bank were not pressing for payment and I 
do not for a moment suggest that the. 
Assistant Taxing Master was in any way 
affected in taxing the bills hy the fact that 
he had borrowed money from the Bank, 
But the applicant contends that in principle 
the Assistant Taxing Master was not a proper 
Person to tax these bills. The learned_ 
Judge who was hearing the summonses to 
review beld no doubt rightly, that cn such 
summonses he could only review items, and 
he could not go into the question whether 
the whole taxation was bad from the start. 
The present application is made to me 
as Chief Justice to quash a texation by 
an officer of this Court, on the ground that 
he ought nct to have entertained it. My 
jurisdiction has not been and I think could 
not be disputed. 

The principle has been laid down over and 
over again that persons who are exercising 
judicial functions must be in an entirely 
impartial position. They ought not to have 
any interest, pecuniary or otherwise in the 
subject-matter of the litigation, and they 
must not be in such a position that any 
bias in favour of one side or the other 
can be imputed to them. Actual bias need 
not be proved, if the relationship is such 
that bias may seems likely. The principle 
was stated by Lord Cave in Prome United 
Breweries Co. v. Bath Justices (1), where 
the learned Lord Chancellor says (page 590);* 


(1) (1926) A O 586; 95 LI KB 730;135 L T 482; 9 
J P 121; 42 T L R571; 24 LG R261. a 
*Page of 1926 A. O.—[Hd. : 
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“My Lords, if there is one principle which forms 
an integral part of the English Law, itis that 
every member of a body engaged in a judicial pro- 
ceeding must be ableto act judicially, and it has 
been held over and over again that if a member 
of such a body is subject to a bias (whether finan- 
cial or other) in favour of or against either party 
tothe dispute or is in such a position that a 
bias must be assumed, he ought not to take 
part in the decision or even to sit upon the 
tribunal.” 

It seems to me impossible to say that a 
debtor is not, from the nature of the case, sub- 
ject to a bias in favour of a creditor who 
can call inhis money. He naturally desires 
to do nothing to annoy his creditor. It 
is not enough for the Court to say it is 
satisfied that in a particular case no bias 
existed or was shown. It is necessary 
that the position be such that the general 
public may feel confident that justice has 
been done by an impartial tribunal and 
it is of the highest importance that 
the principle to which I have referred 
should not be encroached upon. Probably 
ifthe learned Assistant Taxing Master 
had remembered about this debt, and had 
disclosed the facts, no objection would have 
been taken to his dealing with the taxation. 
But as this did not happen, I think that 
he was not competent to entertain the 
taxation and that the applicant is entitled 
to take the objection that the taxation is 
bad ab initio. I do not think it is any 
answer to say that on the application to 
review, the Judge at any rate will not be 
biassed. It is well-known that in practice 
Judges in review do not lightly interfere 
with the discretion exercised by the Taxing 
Master, and the mere fact that the respon- 
dents in this case have offered to consent 
to the Judge reviewing matters of discre- 
tion does not, to my mind, get over the 
difficulty. The Judge is himself entitled 
to have the entirely unbiassed opinion of 
the Taxing Master to guide him. In my 
opinion “| must quash the taxation here 
and direct the bills to'be taxed afresh by 
the Taxing Master himself. 

I think the applicant must have the costs 
of the proceedings throughout. He must 
clearly have the costs of this application. I 
felt some doubt whether he ought to have 
the costs of the old taxation, because it may 
well be that the fresh taxation will not 
produce any different resulfeand if that 
happens, money will merely have been wast: 
ed by these proceedings. But, at the same 
time, I think that technically the Bank were 
in possession of the material knowledge 
that the Assistant Taxing Master was their 
debtor, I do not doubt that they did not 


BIRAJ MOHAN GHOSR v. ABANI KANTAGHOsR (OAL.) 


935 


remember the fact, and did not instruct 
their solicitors about it. Probably the depart- 
ment dealing with the texation knew noth 
ing about the debt. But, at the same time, 
techinically the Bank had the requisite 
knowledge, and if they had disclosed it, 
the whole of the costs thrown away on this 
abortive taxation would have been saved. 
I think the proper order is that the Bank 
must pay the costs of this application and 
the costs of the old taxation and the costs 
of the applications, for review. 
D. Order accordingly. 


pa ad 


CALCUTTA HIGH COURT 
Civil Appeal No. 165 of 1935 
May 27, 1938 
NASIM ALI AND HENDERSON, JJ. 
BIRAJ MOHAN GHOSE AND otaERs 
— Derren pANTs—A PPBLL ANTS 


versus 
ABANI KANTA GHOSE—PLaIntire 
AND OTHERS—RESPONDENTS 

Hindu Law—Joint family—Manager~—Manager is 
not agent of members of family and not liable to be 
sued as such. i 

A manager ofa joint family property is not the 
agent of the members of the family so as to make him 
liable to be sued as if they were the principal of 
the manager. The relation of such personsis not that 
of the principal and agent. 

The defendant was the senior most member of a 
Hindu family and supervised the collection of rent 
made by the Tahsildar of the family and whenever 
there was any difficulty about the collections he used 
to helpthe Tahsildar in the collection. There was 
no evidence toshow that he received the plaintiff's 
share of the money from the Tahsildar : 

Held, that the defendant or his sons were not liable 
to account tothe plaintiff. Annamalai Chetty v. 
Murugasa Chetty (1), relied on. Chandra Madhab 
Barua v. Nobin Chandra Barua (2), distinguish- 
ed. 

C. A. from the original decree of the Sub- 
Judge, Fourth Oourt, Dacca, dated March 29, 
1935. 


Messrs. Rajendra Chandra Guha, Ma- 
hendra Kumar Ghose and Bepin Chandra 
Basu, for the Appellants. 

Messrs. Asitaranjan Ghose and Gogesh 
Chandra Chatterjee, for the Respondents. 

Nasim Ali, J.—This is an appeal against 
a preliminary decree for accounts passed 
by the Fourth Court of the Subordinate 
Judge, Dacca in a suit for partition and 
accounts. In the suit, the plaintiff claimed 
accounts from defendant No. 1, his share of 
the rent and profits of the properties 
mentioned in Sch. Ga of the plaint herein- 
after referred to as Bogi, on the ground 
that the collection of the rent and profits 
of the said properties was being made under 
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the management and control of defendant the suit is shown in the following genea- 


No. 1. 


The relationship of the parties to logy: 
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Kumudini, Abani, Nisbi, Naren, Brojen, 
d plaintiff. defendant defendant defendant 
Robin, defend- No, 3. No. 4. No. 5. 
ant No. 6. 


Bogi was acquired by Kumudini and 
defendant No.1 for the benefit of the two 
branches of the family. The plaintiff, 
defendants Nos. 3 to 5 and defendant No. 6, 
are owners of eight annas share of the 
property while defendants Nos. 1 and 2 and 
7 to Sare the owners of the remaining 
eight annas share. Defendant No.1 died 
during the pendency of the suit and his 
sons, defendants No.1 Ka to 1 Ga, were 
substituted in his place. Before his death 
defendant No.1 filed a written statement. 
His defence in substance was as follows: 
The collection of the rent and profits was 
entrusted to a joint Tahsildar named Srish 
Chandra Mitra with the consent of all the 
co-sharers upto Chaitra 1330 B. S. After 
his death Dharanidhar Sen was appointed 
to. collect eight annas share of the rent 
und profits belonging to the plaintiff and 
his brothers for the year 1331 B. S. There- 
after the plaintiff and his brothers had been 
making collection of their eight annas 
share, through their Tahsildar and defend- 
ant No. 1 used to make collections of the 
remaining eight annas share of defend- 
ants Nos. 1, 2, 7, 8 and 9. Plaintiffs 
claim for account is vague and indefinite 
as there isno mention in the plaint from 
which year to which year account is claimed. 
The plaintiff's claim is also barred by limita- 
tion. 

Defendants No. 1 Ka tol Ga also filed a 
written statement. They denied their 
liability as well as the liability of their 
father to account. They also pleaded that 
the suit for accounts was not at all main- 
tainable against them. Defendants Nos. 3 
and 9 filed a written statement stating 


inter alia that the parties separated in 
mess long ago and that thereafter they had 
been making separate collections from all 
the joint mehals by separate officers in 
proportion to their respective shares. The 
learned Subordinate Judge after considering 
the evidence in the case arrived at the 
following conclusions: {a) That defendant 
No. 1 has been managing Bogi as an agent 
of the plaintiff and was realizing rent and 
profits of the plaintiff's share as such agent 
and was thereafter liable torender accounts 
for the same. (b) That defendants Nos. 1 
Ka tol Ga were not liable to render 
accounts. (c) That they are liable to pay the 
money due to the plaintiff out of the assets 
of defendant No. 1 in their hands. He ac- 
cordingly directed the defendants to produce 
collection papers in Oourt in order to 
enable the plaintiff to take copies, thereof. 
He also directed that a Commissioner should 
be appointed to determine the amount due 
to the plaintiff from defendant No. 1 in 
Tespect of Bogi, first, by reference to the 
papers produced and next by local enquiry, 
if necessary. Hence this appeal by defend- 
ants Nos. 1 Ka to 1 Ga. 

The first point for determination in this 
appeal is whether the defendant managed 
Bogi as agent of the plaintiff and collected 
plaintiff's share of the rentand profits of 
the said property as such agent. An agent 
isa person. employed to act for another. 
The contract of agency may be- created 
either by the express or implied assent of 
principal and agent or by the ratification 
by the principal of the agent’s acts done | 
on his behalf. The assent of the agent- is 5 
implied whenever he acts or assumes to act. 
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on behalf of another person and after hav- 
ing so acted or assumed to act he is not 
permitted in an action by such person to 
deny that the agency in fact existed or that 
he acted on such person’s behalf: Bow- 
stead, ‘Agency’ Edition $, p. 15. There is 
no evidence in this case that the agency 
was created by the express consent of the 
vlaintiff and defendant No.1. On the other 
“and plaintiff in his evidence said that 
Kumudini and defendant No. 1 were 
making realization of Bogi since his infancy 
and that he could not say when or how they 
started doing so. There is no finding by 
the Judge as to when the agency of defend- 
ant No. 1 was created. The learned Advo- 
cate for the plaintiff-respondent in the 
course of his argument stated that the rela- 
tionship of principal and agent was created 
from 1326 B. S., 4, e. after the plaintiff 
separated in mess from his brotker in 1325 
B. S. He also ecntended that from that year 
defendant No.1 acted or assumed to act on 
behalf of the plaintiff. In support of this 
contention he relied upon Exs. 1, 1 (a), 1 
(b), 1 (c), 1 (d) and 1(f). These are letters 
written by defendant No. 1 to the 
plaintiff, In Ex. 1 dated 10th Falgun 
1329 B. S. it is stated that defendant 
No. 1 had been locking after all the mehals 
for three years (His Lordship then dis- 
cussed the evidence -and continued). The 
evidence in this case in my opinion does not 
establish that defendant No. 1 realized 
or took upon himself the responsibility of 
realizing plaintiff's share of the rent and 
profit of Bogi on behalf of the plaintiff. 

The evidence in this case rather indicates 
that after Bogi was acquired, the two heads 
of the two branches of the family had been 
jointly looking after the properly and after 
the death of Kumudini, defendant No. 1 
alone, apparently being the senior most 
member of the family, was supervising the 
collections made by the joint Tahsildar 
of this family. A manager of a joint family 
property isnot the agent of the members 
of the family so as to make him liable to 
be sued as if they were the principals of the 
manager. The relation of such persons is 
not that of tke principal and agent: Anna- 
malai Chetty v. Murugasa Chetty (1), at 
p. 553*, In this case defendant No. 1 simply 
supervieed the collections made by the 
Tahsildar and that whenever there was any 
difficulty about the collections he used to 
come to Bogi to help the Tahsildar in the 
i a 26 M 544; 30 I A 220; 8 Sar. 542; 13M L J 287 
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collection in order that the rent due te 
superior landlord might be paid and the 
property might not be scld for arrears of 
Tent. Tbe evidence in this case is not suffi- 
cient to prove that he received the plaintiff's 
share of the money from the Tahsildars. 
The evidence in this case also does not 
establish that defendant No. 1 was in posses- 
sion of Bogi as contemplated by e, 94, 
Trusts Act. The learned Advocate for the 
respondent drew our attention toa decision 
of this Court in Chandra Madhab Barua v, 
Nobin Chandra Barua (2\. In that case, 
however, one co-sharer was appointed by 
the other co sharers to manage the joint 
property. The facts of that case are entirely 
different from the facts of the present case. 
The learned Subordinate Judge was, there- 
fore, wrong in holding that defendant No. 1 
managed Bogi and realized rent and profits 
of plaintiff's share as agent of the plaintiff 
and was liable to render accounts for the 
same. 


The difficulty of the plaiotiff does not end 
here; before the hearing of the case de- 
fendant No. 1 died and the plaintiff brought 
the appellants on the record in his place. 
They objected that the suit was not main- 
tainable against them. If defendant No. 1 
was his agent, the appellants cannot be 
asked to explain’ the accounts kept by 
defendant No.1 as agent, The plaintiff no 
doubt can recover money due to him from 
defendant No. 1 out of the assets left by 
defendant No. 1. The onus, however, is on 
the plaintiff to prove what amount was due 
to defendant No. 1. After the appellants 
were brought on record the plaintiff was 
bound to put in his statement of claim. 
The onus was on him to prove each item in 
the sum which he claims, that is to adduce 
evidence to prove that each item was 
actually realized by defendant No. 1 and 
further that it was not paid to the plaintiff. 
Plaintiff did not put in any statement of his 
claim before the trial Judge, The evidence 
on the side of the plaintiff to prove the 
amount of his dues consists of Ex. 3 and 
Ex. 4 to which reference has already been 
made. Exhibit 3 shows that Srish was the 
Tahsildar. It simply shows the collections 
from the tenants for the year previous to 
1326, when, according to the plaintiff's own 
evidence, the mehal was under the joint 
management of Kumudini and defendant 
No. 1. Furiher this document does not 
show that the amount realized by the 
Thasildars from the tenants was made over 


(2) 40 O 108; 18 Ind. Oas. 735; 17 O L J 103, 
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“to defendant No. 1. Exhibit 4 simply shows 
the collections made by Probhat who was 
appointed plaintiff's Tahsildar in 1337. 
Exhibit 1 (a) shows some collection by de- 
fendant No. ì in 1829. Plaintiff adduced no 
evidence to show how much was collected 
by defendant No. 1 in that year Exhibit 1 
(d) shows sums realised .by defendant 
No. 1 but it is not clear whether it was 
from Bogi, Further this letter does not 
show that there was any money left in the 
hands of defendant No. 1 on account of 
Bogi after paying the landlord's dues. The 
evidence adduced by the plaintiff is not at 
all sufficient to prove the amount of the 
-plaintiff's dues from defendant No. 1. 

The trial Judge without coming to any 


finding whether defendant No. 1 actually — 


received any money from the tenants of 
_Bogi passed a preliminary decree and 
directed the Commissioner to ascertain the 
amount due to the first plaintiff by reference 
to account papers as far as available and 
next by enquiry in the mehals. From his 
order it is not clear what would be the 
nature of this enquiry. It was brought to 
our notice in course cf the hearing of this 
appeal that the plaintiff did not adduce any 
evidence to prove the amount of his dues 
from defendant No. 1 before the Gommis- 
sioner, who, in pursuance of the preli- 
minary decree under appeal was appointed 
to ascertain the amount of plaintiff's share. 
The Commissioner had no other alternative 
but to submit a report on the basis of the 
materials on the record which I have already 
discussed. His report was placed before 
us. This report shows that he assumed that 
defendant No. 1 realized from the tenants 
the amount shown in Exs.3 and 4. As 
regards the realization of other years he 
appears to have taken an average. He 
did not make any enquiry in the mehal. It 
was brought to our notice that the trial 
Judge subsequently considered the report 
of the Commissioner, accepted it in part 
and passed a final decree. This final 
decree is based on the preliminary 
decree and on the materials before the 
Court before the preliminary decree, which 
do not at all establish the plaintiff's claim 
for accounts or money due from defendant 
No. 1. The result, therefore, is that this 
appeal isallowed. The preliminary decree 
under appeal as well as the final decree 
passed by the trial Judge after the filing 
of this appeal, so far as they relate to plain- 
tiff’s claim for accounts against the appel- 
lants, are set aside. Plaintiffs claim for 
accounts relating to Schedule Ga property 
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is dismissed. The appellants will get their 
costs from the plaintiff respondent in this 
Court. Hearing fee in this appeal is 
assessed at ten gold mohurs. 

Henderson, J.—I have had the advan- 
tage of considering the judgment which has 
just been delivered by my learned brother 
and have nothing to add to it. I entirely 
agree that this appeal must be allowed for 
the reasons given by him. 

8. Appeal allowed. 


LAHORE HIGH COURT — 
Criminal Revision No. 1699 of 1937 
March 4, 1938 f 
Ram LALL, J. 
HARDIAL— Convrot—PETITIONER 
versus 
EMPEROR— Opposite Party. 

Penal Oode (Act XLV of 1860), s. 366-A—Mere 
fact that accused tried to sell girl for immoral pur 
pore whither suficient to establish offence under 
s. 866-4. 

The mere circumstance that the accused accom- 
panied a person who was alleged to have raped the 
girl or that he was trying to sell the girl, possibly for 
immoral purposes, may be suspiciovs butis not 
sufficient to establish the essential ingredients of the 
offence under s. 366-A, Penal Code. 

Or. R. from an order of the Sessions 
Judge, Ferozepore, dated November 8, 1937. 

Mr. Jiwan Lal Kapur, for the Petitioner. 

Mr. Mohammad Monir, the Assistant Ad- 
vocate-General, for the Crown. 


Order.—Hardial, son of Gobinda, was 
tried by a Magistrate of the First Olass in 
the Ferozepore District and sentenced to 
two years’ rigorous imprisonment under 
s. 366-A, Indian Penal Code. His appeal 
was rejected by the learned Sessions Judge, 
Ferozepore, by order dated November 8, 
1937, and he hag now moved this Oourt 
through Mr. Jiwan Lal Kapur, under 
s. 439, Oriminal Procedure Code, for a 
revision of that order. The brief fasts are 
that one Musammat Manohri, a young girl 
of 14, was purchased by one Shashpal from 
her husband. This Shashpal sold the girl 
to Partu and to the petitioner. It is alleged 
that these two tried to sell Musammat 
Manohri unsuccessfully in the Mont- 
gomery District and brought her back to 
Abohar, where they represented that the 
girl though a Muhammadan was in fact a 
Jat. Partu, who was absconding at the 
time of the trial of the petitioner and has 
since been arrested, was suspected by Duni 
Chand, prosecution witness, of being a 
habitual abductor of women, and Duni Chand `- 
with Walla Ram and Ohandi Ram” went to 
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where the girl was’and on learning that 
she was a Muhammadan took her to the 
Thana where a report was lodged. Partu 
made good his escape, but the petitioner 
was caught and challaned. 

The petitioner's defence is that he was 
going about with Partu in search of employ- 
ment and that he had no connection either 
with the purchaser or attempted sale of the 
girl and in any case had not ever tried to 
seduce her to illicit intercourse. ln support 
of the stcry for the prosecution, we have 
the statement of Musammat Manobhri cor- 
roborated by the circumstance of the peti- 
tioner going to Montgomery District and 
back to Aboharin the Ferozepore District 
in the company of the girl and Partu, 
and also by the allegation that he tried 
to run away when Walla Ram and others 
questioned the girl. It is significant that 
the girl herself attributes a prominent part 
to Partu, who, she says, used to rape her, 
but not a single question even was put to 
her as to what part the petitioner took in 
either enticing her away or seducing her 
to illicit intercourse. The mere circum- 
stance that the petitioner accompanied 
Partu or he was trying to sell the girl, 
possibly for immoral purposes, may be 
suspicious but is not safficient in my opinion 
to establish the essential ingredients of the 
offence charged against the petitioner. His 
alleged attempt at running away also does 
not appear to me to be either satisfactorily 
proved or sufficiently crroborative of his 
guilt. Itis not unlikely that realizing that 
Musammat Munohri was going to be taken 
to the Thana he, in order to escape trouble, 
‘tried to slip away. This does not indicate 
necessarily a guilty knowledge. In my 
opinion, there is a sufficient element of 
‘doubt in this case and the petitioner is 
entitled to the benefit of this doubt. I 
accordingly cet aside the conviction and 
sentertce passed on Hardial, petitioner, and 
direct that he will be released forthwith. 


8. Conviction set aside. 





CALCUTTA HIGH COURT 
Criminal Revision No. 671 of 1937 
August 11, 1937 


iswas, J. ° 
RICHARD BRUCE WHIGHAM 
TEASDALE—PETITIONEE 
versus 
FLORENCE TEASDALE—Opecsits Party 
Crimingl Procedure Code (Act V of 189s),a. 488 
(4)—Living separately -by ‘mutual consent— Wife 
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unwilling to live in separate house with husband 
and insisting on living where they, were—Huaband 
going away and living apart—Such living separately, 
whether by ‘mutual consent'—Criminal trial—Re- 
cording of finding, if must conform to words of 
section. 

Because the wife would not live in a separate 
house with her husband but insisted on staying on 
with him where they were, and,the husband on hig 
part was not willing or did not find it possible to 
comply with her wishes, and left the house and lived 
away fromthe wife, his living apart did not amount 
to “living separately by mutual consent”, 

Ipsissima verba is not required to exprese a find- 
ing. A Magistrate, therefore, need not use the terms 
of a sectionin recording a finding 


Messrs. P. K. Sandell and Jyotsna 
Mohan Das, for the Petitioner. 

Messrs. R. C. Bonnerjee and Manindra 
Nath Mukerjee, for the Opposite Party, 

Order.—This Rule arises out of a wife's 
petition for maintenance under s. 488, 
Oriminal Procedure Oode. The Chief Presi- 
dency Magistrate made an order on the 
husband to pay maintenance at the rate 
of Rs. 35 per month for the wife and Rs, 15 
per month for child. The ground on which 
the Rule was issued was that the order 
was passed without coming to a proper 
finding as to the petitioner's defence under 
sub-s. (4). Bub- s. (4) says that no wife shall 
be entitled to receive an allowance from her 
husband under this section if she is living 
in adultery, or if without any sufficient 
reason, she refuses to live with her hus- 
band, or if they are living separately by 
mutual consent. Adultery is not alleged, 
but at the time I issued the Rule I was 
persuaded that the petitioner's case in 
answer to the wife's claim was two-fold, 
that she was staying away from her hus- 
band without any sufficient reason, and also 
that they were living separately by mutual 
consent. The Magistrate's order appeared 
to deal with the first objection but not with 
the second. The record is now before me, 
and I have had an opportunity of reading 
the petitions, the depositions and the corres- 
pondence, and Lam satistied that the case 
of living separately by mutual consent had 


‘not been made in the Court below. The 


parties were married on March 6, 1931, 
and there was one issue of the marriage, a 
daugther, in May 1932. It is common case 
that since their marriage, they lived together 
at 3-A, Chowringee Lane, under the roof of 
the petitioner’s mother-in-law, Mrs. Wiffen 
until November 10, 1935. On this date 
the petitioner left the house to live away 
from his wife and child. It is also common 
case that he agreed at the time to pay half 
his salary every month to his wife. This 
would appear from a pencil note which the 
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petitioner admittedly wrote to her on the 
same day. THis is Ex. 2 and isin these 


terms: 


“Im not coming back. I'll send my lorry for my 


things to-morrow and would thank you to make 
over the same to my coolies. I will send half my 
pay every month by M. O.” . 

The petitioner says that he was made to 
write this note by his wife and his mother- 
in-law before he left, but the Magistrate 
has refused to accept this story. He finds on 
the other hand that the petitioner cent 
along this note after he left. Be that as it 
may, it is the petitioner’s case now tha: this 
note is evidence of a mutual agreement to 
live apart. But thisis belied by the state- 
ment which he himself filed in showing 
cause. The burden of his complaint in this 
stetement was that he was compelled to 
leave because of the ‘tyranny’ of his mother- 
in-law. He had pressed his wife again and 
` again to “come and live with him in a sepa- 
rate house”, butshe was too much under the 
influence of her mother, and not only did 
she refuse, but reported the matter to the 
latter, and stung by the ‘insult’ he received 
from his mother-in law, he left the house, 
or as he puts it, “had to come away". This 
certainly does not look like ‘living sepa- 
rately by mutual consent’. Because the 
wife would not live in a separate house 
with him, but insisted on staying on 
with him where they were, and he on his 
part was not willing or did not find it 
possible to comply with her wishes. I for 
myself fail to see how this would amount 
to “mutual consent” to live apart from 
each other. If anything, it shows just the 
contrary. It is no use the petitioner say- 
ing that he was hoping by the step he took 
to induce a change of mind in the wife. 
The step he took was his own, and neither 
his hopes nor his fears would make it 
an act to which the wife was an assenting 
party. On his own showing, the wife would 
have him stay on under her mother's roof 
and if for any reasons he found this impos- 
sible or inconvenient, he might plead excuse 
enough, or even provocation enough, for 
bis action, but certainly it would not be 
action taken by “mutual consent’. In his 
evidence the petitioner makes no such cate- 
gorical case of living apart by mutual con- 
cent. All that he says is that the written 
statement he has filed represents the cor- 
rect state of things. This does not carry 
the matter any further. 

‘ I cannot say, therefore, that the Magis” 
trate was wrong in not coming to an 
expressfinding on this particular plea. If it 
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gives the petitioner any satisfaction, I 
would record the finding on the evidence 
and other materials on the record that 
there is absolutely no basis for such a plea. 
I hold that there was no mutual agreement 
between the parties for living separately. 
There was undoubtedly an agreement to 
pay half the salary as maintenance, but 
this was not, and did not imply, mutual 
agreement to live apart. The only other 
ground which remains is whether the wife 
had any “sufficient reason” for refusing to 
live with her husband. This part of the 
case was gone into by the learned Magis- 
trate, and his findings amount to this, that 
the “past conduct” of the petitioner and 
the “circumstances in which he left her,” 
taken along with “the long period they 
have lived apart,” constituted “sufficient 
reason.’ He did not put it in so many 
words, using the terms of the section, but 
you do not require ipsissima verba to ex- 
press the finding. The learned Magistrate 

said enough to show that the wife had - 
sufficient reason for refusing to live with 
the petitioner. He said first that there 
was nothing before him from which he 
could conclude that the petitioner was ever 


-in the past anxious that she should come 


away from her mother to live with him 
secondly, that the petitioner's present offer 
was not bona fide, but made simply with 
the object of escaping liability, and finally 
that the petitioner “used to neglect her 
aud treat her badly, until on November 10 
1935, he finally left her after assaulting 
her.” Ifthis is not a finding of “sufficient 
reason” within the meaning of subs. (4), 
{do not know what is. The Magistrate's ` 
order was, therefore, perfectly right and the 
Rule must be discharged. The petitioner 
will pay two gold mohurs as costs of the- 
Rule to the opposite party. 

s. Rule discharged. 


BOMBAY HIGH COURT 
Matrimonial Suit No, 114 of 1938 
April 11, 1938 

. Bgaumont, O. J. 
NELLIE OHARA FIDO—Pertitionue 


< versus . 
AUSTIN HENRY FIDO—RE8SPONDENT 
Indian and Géloinal Divorce Jurisdiction Act 

1926, 16 & 17 Geo. V, Ch. 40), s. 1—Jurisdiction of 
Indian High Court—Matrimonial Causes Act 1937, © 
(L Edw. VIII & Geo. VI, Ch. 51)—Desertion for over 
three years preceding divorce application—Divorce, 
if can be granted—After desertion husband taking 
wife under his roof, on terms which no self-respect- 
ing wife can accept--Desertion, held not broken, . 
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The object of the Indian and Colonial Divorce 
Jurisdiction Act of 1926 was to confer upon British 
subjects domiciled in England or scotland but resi- 
dent in India an additional and more convenient 
forum than the Court of their own domicile. High 
Courts in India are acting under the Act of 1926 in 
place of the Court with primary jurisdiction, thatis 
the Court of the domicile, and itis therefore only 
natural that High Courts should apply the same law 
as would be applied by the Oourt of the domicile, if 
the suit were brought there. Therefore since the 
passing of the Matrimonial Oauses Act of 1937, the 
High Court has jurisdiction to grant divorce under 
the Indian and Colonial Divorce Jurisdiction Act of 
1926 on any of the extended grounds provided by the 
later Act, one of those grounds being desertion with- 
out cause fora period cf at least three years im- 

. mediately preceding the presentation of the petition. 
Where after a certain period of desertion the 
husband allows his wife tostay under his roof on 
terms which a self-respecting wife could not accept, 
and thus both are strangers to each other, desertion 
cannot be supposed to have been broken. 


Mr. G. C. O'Gorman, for the Petitioner. 
Mr. K. A.Somji, for the Respondent. 


Order.—This is a petition by the wife 
for divorce on the ground of desertion for 
„three years or upwards, and the question 
arises whether the amendment of the 
English divorcee law by the Matrimonial 
Causes Act of 1937 applies to the parties in 
this case. 
that desertion isno ground for dissolution 
of marriage. 

Under the Indian and Colonial Divorce 
Jurisdiction Act of 1926, s. 1, sub-s. (1), 
High Courtsin India have jurisdiction to 
make a decree for the dissolution of a 
marriage where the, parties to the marriage 
are British subjects domiciled in England or 
in Scotland, in any case where a Court 
in India would have such jurisaiction if the 
parties to the marriage were domiciled in 
India. Then by Proviso (a) it is enacted 
that the grounds on which a decree for 
dissolution of such a marriage may be 
granted by any such Court shall be those 
on which such a decree might be granted 
in England according to the law for the 
time being in force in England. In my opin- 
ion the effect of sub-s. (1) and proviso (a) 
read together is that in thecase of British 
subjects domiciled in England or Scotland 
this Court can grant a divorce on any of the 
grounds cn which a divorce might be 
granted by the law for the time being in 
force in England, provided tuat if the 
parties were domiciled ith India, there 
would be a Courtin India whicn would 
have jurisdicticn to grant a divorce on 
any grounds. The reterence to a Court in 
India having such jurisdiction, in my 
opinion, only limits the class of persuns 
to whom a decree of dissolution can be 
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granted, but does not affect the grounds 
upon which such a decree can be granted, 
which by Proviso‘a) are to be those in 
force for the time being in England. 

Mr. Somji fcr the respondent has sug- 
gested that “the words ‘‘for the time being 
in force” mean in force at the time of the 
passing of theActof 1926. But that is not 
the natural meaning cf the words: the 
words used are not “in force at tne time 
when this Act is passed." The words used 
in their nalural acceptation mean in force 
at the time when grounds of divorce fall 
to be considered in tne suit. Tae object 
of the Act of 1926 was to confer upon 
British subjects domicied in England or 
Scotland but resident in India an additional 
and more conVeuient forum than the Court 
of their own domicile. High Courts in 
India are acting under the Actof 1926 in 
place of the Court with primary jurisdic- 
tion, that is the Court of thedomicile, and 
it is therefore only natural that High 
Oourts should apply the same law as would 
be applied by tue Court of tne domicile, 
if the suit were brought there. I feel no 
doubt, therefore, that since the passing of 
the Matrimonial Oauses Act of 1937, this 
Oourt has jurisdiciion to grant divorce 
under the Indian and Colonial Divorce 
Jurisdiction Act of 1926 on any of the 
extended grounds provided by the later 
Act, one of those grounds being desertion 
without cause for a period of at least three 
years immediately preceding the presenta- 
tion of the petition. 

Now onthe merits of the case, the facts 
are that the husband and wife are British 
subjects domiciled in England, and they 
had been since 1911, when they were mar- 
ried, residing mainly in India. In 1928 
they went with their three children to 
England, and the husband made friends 
with a lady of whom the wife did not 
altogether approve. ‘I'ney reached nge 
land in May, and the husband returned 
to India in October, the wife remaining 
behind to look „fter the children. Accorde 
ing to the wife's evidence, after the 
husband returned, he wrote to her very 
seldom, and his letters were not friendly 
but he always sent money for the main- 
tenance of'herself aud tne children, and I 
do not toink that it can be said that in 
1928 he deserted his wife. Hecame back 
to England in May 1932, and the wife and 
children met him at the station, and took 
him to the flat waich they were occu 
pyiag in Finchley. The husband at once 
telephoned to the lady he had met ia 
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.1928, and efter staying at his wife’s 
flat butin a separate room from hers for 
about a fortnight, he went to stay with 
this lady and her mother. After that he 
never returned to his wife at all. He 
went back to India in October without 
saying good-bye and without writing toher, 
and I think that from thé time when he 
left the flat at Finchley in 1932, the hus- 
band must be taken to have deserted his 
wife. 

The difficulty, however, arises from what 
took place in 1935. In that year the wife 
wanted to goto India for a holdiday, and 
she wrote to her husband, and asked him 
whether he could get her a free passage, and 
also asked where she had better stay, and he 
said that she could come to his flat in 
Bombay, provided she did not interfere 
with his friends. She arrived on November 
10, was met by her husband, and went to 
his fiat, where the husband and wife 
occupied separate rooms. A few days later, 
a lady who lived in Bombay and who 
had also met the husband in 1932 when 
he was in England, came to the flat, and 
the wife objected to her presence, Having 
regard to a letter from the lady, in 
question to the husband which the wife 
produced in the witness-box it is obvioug 
that she had good ground for objecting to 
the association between her husband and 
the lady. As no charge is made against the 
lady whois not referred toin the petition, 
I donotmention her name. She has had 
no opportunity of answering the suggestions 
made against her. The result of this lady’s 
arrival was that the husband and wife 
quarrelled, and a deed of separation was 
suggested. The terms of it were never 
actually agreed to and the wife returned 
to England on December 21. The question 
is whether that association of the parties 
in 1935 in Bombay amounts to a break in 
the desertion. 1 do not think that it dces, 
because I am satisfied that the parties were 
living, though under the same roof, 
practically as strangers, and the wife was 
justified in resenting the presence in the 
flat of the other lady. Desertion is not 
broken if the husband does not offer to 
the wife a home on terms which a self- 
respecting wife can accept, I think in this 
case the wife was offered terms which she 
could not be expected to acceptin the way 
of living in this flat, and therefore the 
return to Bombay and stay in the hus- 
band’s flat did not operate to stop the 
desertion started in 1932. I think, there- 
fore there has been desertion for more 
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than three years, and the wife is entitled 
toa decree nisi for dissolution of marriage 
with costs, 

D. Decree nisi ordered, 


RANGOON HIGH COURT 
First Civil Appeal No. 133 of 1937 
February 8, 19338 
Ba@urey AND Mosgty, JJ. 
K. M. 0. T. CHIDAMBARAM CHETTYAR 
APPELLANT 
VETEUS 
R. M. S. M. SOMASUNDARAM 
OHETTYAR-— RESPONDENT 

Civil Procedure Code (Act V of 1908),8. 47—Order 
refusing to stay execution, whether comes under s. 47— 
Appeal from such order, maintainability of. 

When the phraseology of the law is changed by an 
Amending Act, the presumption willbe that some 
change in the law is intended. Questions relating to- 
stay of execution are no longer within the purview 
of £. 47, Civil Procedure Code. No appeal, therefore, 
lies from an order staying or refusing to stay exe- 
cution of a decree. U San Wa v, U Chit San (1), 
Rajendra Kishore v. Mathura Mohan(2) and Janar- 
dan Trimbak v. Martand Trimbak (3), approved. 
Durga Devi v, Hans Raj (4), distinguished. 

F. C. A. from the order of the Assistant 
T Oourt, Pegu, dated September 27, 
1937. 

Mr. Chakravarti, for the Appellant. 

Mr. P. B. Sen, for the Respondent. 

Baguley, J.—This is an appeal against 
an order passed by the Assistant District 
Judge of Pegu refusing to stay certain 
execution proceedings under O. XXI, r. 29, 
Civil Procedure Code. Orders under O., XXI, 
r. 29 are not mentioned in O. XLIII, r. 1. 
So, if appealable at all, it can be appeal- 
able under s, 47. A preliminary point has 
been taken that this appeal does not lie. Sec- 
tion 2 (2), Civil Procedure Oode -defines a 
decree and ali decrees are appealable. The 
definition of a decree is deemed to include 
the determination of any question under s. 47. 
Section 47 deals with questions arising 
between the parties to the suit in which 
the decree was passed, or their representa- 
tives, and relating to the execution, dis- 
charge or satisfaction of the decree. The 
question is whether an application for stay 
is a matterrelating to the execution, dis- 
charge or satisfaction of the decree. There 
is authority in this Court, U San Wa v., 
Chet San (1), that no appeal lies from an 
order staying or refusing to stay execution 
of a decree. It is argued that this is in- 
correct, and in the judgment (which is that 
of a single Judge) authorities are quoted 


(1) 9 R 354; 133 Ind. Oas. 491; A I R 193f Rang, 221; 
Ind. Rul. (1931) Rang. 267. 
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from Calcutta and Bombay: Rajendra 
Kishore v. Mathura Mohan (2), and Janar- 
dan Trimbak v. Martand Trimbak (3). 
We are asked to hold that this Rangocn 
ruling is incorrect and that the contrary 
view taken by the High Court of Lahore in 
Durga Devi v. Hans Rai (4) is correct. I 
have studied this Lahore ruling and it 
seems to me to make if perfectly clear 
that the Calcutta and Bombay view is 
correct. 

Section 47, Civil Precedure Code, corres- 
pondents with s. 244 of the former Uode. 
Section 244, as it first appeared in this Code, 
referred only to questions ‘‘relating to the 
execution, discharge or satisfaction of the 
decree.” There was a conflict of opinion 
between the Oourts as to whether this 
phrase included questions relating to stay 
of execution. So the Legislature took a 
hand, and in 1888 added the words “or to 
the stay of execution thereof.” It was 
then perfectly clear that questions relating 
to stay of execution did come under 
s. 244. When the Code of 1908 was drafted, 
the Legislature definitely removed these 
words “or tothe stay cf execution thereot’, 
from s. 47 which took the place of the old 
s. 244. Now the Code of 1908 is not merely 
a Consolidating Act which may be presum- 
ed to leave the law unchanged. The 
Preamble states that it is expedient to 
consolidate and amend the laws relating 
to the procedure of the Courts, and when 
an Amending Act changes the phraseology 
of the old Act, it must, as a rule, be 
assumed that the Legislature was intend- 
ing to make some change. The passage 
at page 406 of the Lahore case which 
suggests that “‘after the law had been 
well settled and the right of appeal 
generally acknowledged, it was no longer 
considered necessary to retain the 
words, which were really superfluous” is one 
to which 1 cannot possibly assent. When 
the phraseology of the law is changed by 
an Amending Act, the presumption will be 
that sume cuange in the law is intended, 
Had the words “or to the stay of execution 
thereof” never been in the Act, I would 
have been inclined to the view that 
questions as to stay of execution would be 
questions relating to the execution, dis- 
charge, or satisfaction of * the decree. 
But once it was found necessary to put in 
“a 25C W N 555; 55 Ind. Cas, 228; A 1R1920 Cal. 


(8) 45 B 241;59 Ind, Cas. 523; A IR 1921 Bom. : 08; 
22 Kom. L R 1212, 

(4) 11 L 402; 124 Ind, Cas. 349; A IR 1930 Lah. 
187; 31 P L R 617; Ind, Rul, (1930) Lah, 541. 
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special worda to make it clear that quese 
tions of stay were included in the sec- 
tion and afterwards it is found that these 
words have been removed, it seems to me 
clear beyond all doubt that questions 
relating to stay of execution are no longer 
within the purview of s. 47. I would 
therefore hold that no appeal lies in this 
case and I would dismiss the appeal with 
costs; Advocate’s fee three gold mohurs, 
Mosely, J.—I agree. 
8. Appeal dismissed, 


CALCUTTA HIGH COURT 
Criminal Revision No. 105 of 1938 
May 19, 1938 
BARTLEY AND KRUNDKAR, JJ. 
BHAGWATI DASI—Peritionse 
ve T8Uus 
EMPEROR—Obpposite Party 

Bengal Children Act (II of 1922), s. 40—Absence of 
evidence to show that person convicted had custody, 
charge or care of child alleged to have been ill-treated 
—Conviction cannot be maintained. 

The question whether a person has the custody 
of another within the meaning of s. 40, Bengal 
Children Act, is purely a question of fact, and no 
question of lawful custody or legal custody arises, 
Where ina case there is no evidence whatever to 
establish that the custody, charge or care of the 
child alleged to have been ill-treated was with the 
person convicted under s. 40, the elements of an 
offence under 8, 40, Bengal Children Act, are not 
established, and therefore the conviction and sentence 
cannot be maintained, 


Messrs. A. N. Chaudhury, H. L. Ganguli 
and Sudhir Chandra Chaudhury, for the 
Petitioner. 

Mr. D. N. Bhattacharjee, for the Crown. 


Bartley, J.—The Rule was issued on the 
Chief Presidency Magistrate, Oalcutta, 
to show cause why the conviction of the 
Petitioner under s. 40, Bengal Children 
Act, should not be set aside. Section 40 
of the Act, lays down that if any person 
over the age of 16 years, who has the 
custody, charge or care of any child or young 
person, assaults, ill- treats, neglects, abandons 
orexposes such cuild or young person to be 
assaulted or ill-treated, neglected, abandoned 
or exposed in a manner likely to cause 
such child or young person unnecessary 
suffering or injury to his health, that person 
shall be punishable with imprisonment and 
with fine. The essentials of the offence are: 
(a) that the person convicted should have 
a child in his custody, charge or care, and 
(b) that he should ill-treat, or expose that 
child to ill-treatment. In the present case 
the facts are that one Saraswati Pal, a 
child under 16 years of age, was married 
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to a man Sachindra Nath Pal. Both of 
them shared a house or rooms with the 
petitioner in this case, whois the mother 
of Sachindra Pal and the mother-in-law of 
Saraswati. The evidence further is that 
the rent of the house was paid by the 
husband Sachindra Nath Pak, Saraswati com- 
mitted suicide by setting fire to herself on 
July 24, 1937, and in consequence of infor- 
mation to the effect thatshe haddone this 
because of ill-treatment by her mother-in- 
law and husband, a Police enquiry was 
instituted and the mother-in-law, the present 
petitioner, was sent up under s. 40, Bengal 
Children Act. The husband, that is to say, 
the son of the petitioner, was not sent up 
and was not examined as a witness in the 
case. The findings of the learned Magis- 
trate were that the deceased girl was 
under 15 years of age, and that she had 
been systematically ill-treated, beaten, 
abused and prevented from going to her 
parents .by the petitioner. The learned 
Magistrate says that it is unnecessary to 
consider the question whether the petitioner's 
conduct towards her daughter-in-law led the 
latter to commit suicide. 

There is no finding by the learned Magis- 
trate that the petitioner had the custody, 
charge or care of the deceased girl, and 
no evidence was led to establish that point. 
The evidence actually adduced shows that 
the deceased girl was living with her hus- 
band in the husband's house, and that the 
mother in-law also lived there. We are 
satisfied that the question whether a person 
has the custody of another within the mean- 
ing of s. 40, Bengal Children Act, is purely 
a question of fact, and that no question 
of lawful custody or legal custody arises. 
The difficulty in the present case is that 
we can find no evidence whatever to establish 
that the custody, charge or care of the 
deceased girl was with her mother-in-law, 
the petitioner. There is no evidence to that 
effect, and there is no finding to that effect. 
Moreover, the husband does not appear in 
the case at all. Had he been charged and 
tried jointly with the mother, the difficulty 
which we have just pointed out could not 
have arisen, because there could be no 
question that either the one or the other 
of them had the custody, charge and care 
- of the son’s wife, and in view of the further 
provisions 8. 40 of the Act, the mother or 
her son must inevitably have been convicted. 
As the case has been framed, however, we 
are constrained to hold that the elements 
of an offence under s. 40, Bengal Children 
Act, Lave not been established, and that, 
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therefore, the conviction and sentence can- 
not be maintained. In the result this Rule 
is made absolute, the conviction of the peti- 
ticner and the sentence passed on her are set 
aside, and the petitioner will be acquitted and 
released from her bail. 

Knundkar, J.—I agree. 

s Rule made absolute. 





MADRAS HIGH COURT 
Oriminal Appeal No. 131 of 1938 
July 26, 1938 
BURN AND LAKSHMANA Rao, JJ. f 
In re OURRALA CHINNA PICHAI VADU 
—APPELLANT—AcOUSED (PRISLNER) 

Penal Code (Act XLV of 1860), s. 302—Accused 
striking heavy blow on head of deceased with pestle 
in course of sudden quarrel—Death resulting— 
Offence ts of murder. 

A peron who strikesa heavy blow onthe head of 
another witha weapon such asa pestle, must be 
deemed to intend to causesuch bodily injury as is 
likely to cause death and even when sucha blow is 
given in the coursa of a sudden quarrel between the 
accused and the deceased causing the death, the 
offence committed is one of murder. 

Or. A. against the judgment of the Court 
of Sesssion of the Kurnool Division in Case 
No. 55 of the Calendar for 1937 dated 
February 17, 1938. ; 

The Public Prosecutor on behalf of the 
Orown. 


Burn, J.—The appellant has been cm- 
victed by the learned Sessions Judge 
of Kurnool for the murder of one Philip 
and has been sentenced to transportation 
for life. ; Pte os 

The case is a very cleat one. There was 
ample evidence of eye witnesses to prove 
that in course of a sudden quarrel, the appel- 
lant picked up a pestle and dealt two blows 
with it on the head of the deceased ‘bréak- 
ing his skull and causing his death im- 
mediately. The appellant at the érial ad- 
mitted the quarrel but alleged that he | 
had not dealt the fatal blows. The appel- 
lant stated before the learned Sessions 
Judge that the blow which fèll on the héad 
of Philip had really been delivered by 
P. W. No.5 who was aiming ib at P. W. 
No. 10 Obigadu. There was no evidence 
cited in support of this plea and there can 
be no doubt that the assessors were justified 
in holding that it was the appellant’s hand 
that had dealt the fatal blows. Tne asses- 
sors were of opinion that the offence was 
one of culpable homicide not amounting to 
murder since the offence was committed 
without premeditation and without the 
intention to cause „death. This opinion is 
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clearly incorrect. The learned Sessions 
Judge points out that although the appel- 
lant could not said to have formed any 
premeditated design of causing death or 
such bodily injury as was likely to cause 
death, the act of striking a man on the 
head with such heavy weapon as a pestle is 
one which isso eminently dangerous, that 
in all probability it must cause death. It 
can also be fairly held that a person who 
strikes a heavy blow on the head of another 
with a weapon such as a pestle must be 
deemed to intend to cause such bodily 
injury as is likely to cause death. The 
conviction for murder is correct and the 
sentence isthe minimum sentence for the 
offence of murder. This appeal is accord- 
ingly dismissed. 


N.B. Appeal dismissed. 


eat, 


NAGPUR HIGH COURT 

Civil Revision No. 131 of 1937 

December 22, 1937 
Niyoal, J. 
'Musammat SUNDARABAI—P aintige 
— APPLICANT 
versus 
PANDHARINATH alias DADA— 

DerENDANT—-Non APPLICANT 

Transfer of Property Act (IV of 1882), ss. 55, 3 
-Seller's duty to disclose defects in title—Position 
when sale is complete and when it is in negotia- 
tion—Defendant not carrying out the contract, by pur 
chasing lands as contracted on account of dispute 
regarding incumbrance which plaintiff ought to 
have disclosed—-Incumbrance registered—Defendant, 
tf can be saddled with constructive knowledge of 
te under Expl. 1 to 3. 3—No mention in 
contract whether property was intended to be sold 
free from encumbrances—Plaintif’, if can claim 
damages, agreed incase of default. 

_ The case of a vendee standson a different foot- 
ing from that of a person who is only bound by 
contract of sale, In view of the duty cast by s. 55, 
“Transfer of Property Act, on the seller to dis- 
‘olose any,material defect in the seller's title there- 
to,.it may be reasonable to assume that the vendee 
after completion of sale in his favour acquires 

and correct knowledge as to the seller's title, 
but that cannot be said when the sale ie in 
course of negotiation. 

Under an agreement of eale the defendant agreed 
to purchase some fields from the plaintiffs. When the 
defendant received a notice from the plaintiff 
Inviting him to implement the contract; the defend- 
ant replied expressing his willingness to pay the 
price and accept the sale-deed but the contractfor 
sale could not be carried out on actount of a dis- 
pute regarding an incumbrance on the property 
which the plaintiff ought to have disclosed but 
did not, The plaintiff thereon sold the fields to 
the mortgagee and sued to recover Iis, 500 which 
the defendant had agreed to pay in case of default 
on his part. The question was whether the defend- 
ant was liable to be saddled with constructive 
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knowledge of incumbrance for {the reason that the 
mortgage-deed was a registered dosument : 

Held, that even on the assumption that the 
defendant had knowledge of the previous incum- 
brance, still thers would arise the question whether 
or not the property which was contracted to be 
sold was intended to be sold free from incum- 
brances. On this vital question the parties had 
not come to any agreement as was clear from the 
fact that the contract of sale which was reduced 
to writing did not contain any reference to it. 
If the defendant was made aware of the existence 
of the incumbrance he would have been free to 
decide whether to purchase the property with or 
without the incumbrance. In the absenceof such 
knowledge the defendant must be presumed to 
have bargained for purchase of the property free 
from the encumbrance. In these circumstances the 
plaintif had hardly any ground to claim damages 
rom the defendant as if the latter had committed 
a breach of the contract, 
Mulchand(h, distinguished. r 

O. R. App. by plaintiff for revision of the 
decree of the Court of the Additional 
District Judge, Wardha, dated November 
27, 1936, in ©. A. No. 36-B of 1936 against 
the decree of the Sub-Judge, Second Class, 
Wardha, in ©.8, No. 149 of 1936, decided 
on July 27, 1936. 

Messrs. S.P. Kotwal and W. B. Pendhar- 
kar, for the Applicant. ; 

Mr. V. V. Kelkar, for the Non-Appli- 
cant. 


Order.—This is a plaintiff's application 
in revision againet the judgment and 
decree in Civil Appeal No. 36-B of 1936 
decided by the First Additional District 
Judge, Wardha, on November z7, 1936. 
Under an agreement of sale dated June. 
15, 1932, for Rs. 38,100 the defendant 
agreed to purchase some fields from the 
plaintiff. On May 8, 1933, the defendant 
received a notice from the plaintiff in- 
viting him to implement the contract. On 
May 25, 1933, the defendant replied ex- 
pressing his willingness to pay the price 
and accept the sale-deed bat the contract 
for sale could not bs carried out on account 
of a dispute regarding an incumbrance 
on the property which the plaintiff ought 
to have disclosed but did not. ‘he 
Plaintiff thereon sold the fieldsto the 
mortgagee for Rs. 3,100 and sued to re- 
cover Rs. 500 which the defendant had 
agreed to pay in case of default on his 
part. Both the Courts below held that the 
plaintiff had concealed from the defendant 
the fact of the existence of an encumbrance 
to the extent of Rs. 3,100 and dismissed the 
plaintiff's suit. f 

The question which arises in this Court 
is whether the defendant is liable to be 
saddled with constructive knowledge of 
the incumbrance for the reason that the - 
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mortgage-deed was a registered docu- 
ment. It is urged that inasmuch as Ex- 
planaticn lof s. 3 of the Transfer of 
Property Act fastens knowledge of a re- 
gistered instrument as from the date of 
registration on any person acguiring pro- 
perty comprised in the registered instru- 
ment, the defendant was precluded from 
contending that hehad no notice thereof 
although in truth and in fact he had 
none: reliance is placed on Harilal 
Dalsukhram v. Mulchand (1). That was a 
suit for rescission of a transfer and for 
a refund of the consideration. It was 
thus a case of the completed sale and not 
one of contract of sale. The case of a 
vendee stands on a different footing from 
that of a person who is only bound by 
contract of sale. Under s. 55 (1) the 
seller is bound to disclose to the buyer 
any material defect in tke property or in 
the seller's title thereto of which the 
seller is and the buyer is not aware and 
which the buyer could not with ordinary 
care discover. Under s. 55 (1) (g) the 
seller is similarly bound to discharge all 
incumbrances on the property existing on 
the date of sale except where the property 
is sold subject toincumbrances. In view 
of the duty cast onthe seller to disclose 
any malerial defect in the seller's title 
thereto, it may be reasonable to assume 
that the vendee afier completion of sale 
in his favour acquires full and correct 
knowledge as to the seller's title, but that 
cannot be said when the sale is in course 
of negotiation. Even on the assumption 
that the defendant had knowledge of the 
previous incumbrance, still there would 
arise the question whether or not the pro- 
perty which was contracted to be sold 
was #fitended to be sold free frcm in- 
cumbrances. On this vital question the 
Parties had not come to any agreement 
as is clear from the fact that the contract 
of sale which is reduced to writing does 
not contain any reference to it. It is 
pertinent to notice that that document refers 
to two other charges but is silent as to 
the mortgage. Ifthe defendant was made 
aware of the existence of the incumbrance, 
he would have been free to decide whe- 
ther to purchase the property with or with- 
out {he incumbrance. In the absence of 
such knowledge the defendant must be 
presumed to have bargained for purchase 
of the property free from the encumbrance. 
It appears to me clear that the plaintif 

(Q) 52 B., 883; 113 Ind. Cas. 27; 30 Bom. LR 
2149; A I R4988 Bom, 427; Ind. Rul, (1929) Bom, 71. 
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would not have been able to maintain his 
suit for specific performance successfully 
as he was himself guilty of a breach of 
an essential condition imposed on him 
by law. In these. circumstances he has 
hardly any ground to claim damages 
from the defendant as if the latter had 
committed a breach of the contract. 

The application is dismissed with costs. 
Pleader’s fees Rs, 25. 

D. Application dismissed. 





RANGOON HIGH COURT 
Criminal Appeals Nos, 1048 and 1097 
of 1937 
November 1, 1937 
Maoxney, J. 
NGA TA TE AND OTHERS— APPELLANTS 
versus 
Tas KING—Oppostte Pasty 

Criminal trial—Hvidence — Believing defence wit- 
nesses if implies that prosecution witnesses are lying 
—Defence witnesses, 

To believe the evidence of the defence witnesses 
does not imply that the prosecution witnesses are 
deliberately lying, for, they may be speaking in good 
faith but inerror; whereas if the Court accepts the 
evidence of the prosecution witnesses, it must also 
hold that the defence witnesses are definitely lying, 
and for this there is no justification whatso- 
ever, 

A Court is not entitled to decide before hand 
the a witness cited by the defence is unworthy of ` 
credit. 


Cr. As. from the order of the Second - 
Additional Special Power Magistrate, 
Kyaukpyu, dated August 2, 1937. 

Mr. Zakaria, for the Appellants. 

Judgment.—The four appellants all 
belong to the village of Daingbon which is ' 
three hours’ journey from Pinkha. The 
appellant Shwe Zan is the son of the head- 
man cf Daingbon who is the possessor of a 
single barrelled gun. In the early hours 
of the night of April 25, 1937, Kheik Ke's 
house in Pinkha was attacked by four 
robbers one of whom was armed witha 
gun. Another robber armed with a dasho 
inflicted severe injuries therewith on two 
of the inmates of the house Maung Daung 
and Ma Mein Ma. The four robbers made - 
good their escape although the villagers 
Came round and watched them. It is, I 
think, apparent that the villagers did not 
dare to go very close because one of the 
robbers was armed with a gun which he 
fired. Another inmate of the house, Pa Bon, 
says that it was We Pho Aung that was 
armed with ada and cutMa Mein Ma and 
Maung Daung. She appears to have men- 
tioned this from the outset. Ma Mein Ma 
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and Maung Daung became unconscious for 
a time and it was not until after the head- 
man Maung Tauk had arrived that they 
were able tospeak. Maung Tauk says that 
they told him that it was We Pho Aung that 
had cut them. Ma Mein Ma at that time did 
not mention Shwe Zan’s name. In Court she 
not only does mention Shwe Zan’s name 
but ske says that he was armed with a gun 
and that she noticed the gun to be a single 
barrelled gun and had a brass plate on the 
stock. This, of course, is merely to fasten 
the crime more securely on to Shwe Zan, 
for his father's gun is single barrelled 
and the stock is said to have been repaired 
recently. Iam afraid that this is an instance 
of the exaggeration which is noticeable in 
this case. Three other villagers state that 
they recognized all four appellants: they 
are Nga Lin, Taung Bauk Ke and Nga Lwe. 
They say that they recognized them by the 
light of the moon. It was the 2nd lazok 
of Kason. Now Taung Bauk Ke and Nga 
Lwe were about 100 feet away from the 
“house. Ido notthink it is possible that 
anybody could recognize with certainty an 
individual at that distance, 

Maung Kan, Taung Bauk Ke’s son, who 
was with Taung Bauk Ke, professes to have 
recognized only Shwe Zan and Ta Te. 
Having gone so far, he would go no further 
and he cannot even remember the names 
of the other two men whom his father 
recognized. Nor can he even remember the 
name of the robber whom Ma Pa Bon 
accused. Nga Lin says that he recognized 
the men from a distance of about 50 feet 
away. In cross-examination he stated first 
that he did not tell anyone that he knew 
the names of these persons until the head- 
man came. He then retracted this state- 
ment and said that when Ma Pa Bon told 
them that she reccgnized We Pho Aung, 
he mentiéned the names of the others I 
do not think that he is speaking the truth. 
Maung Pin who himself says that he recog: 
nized We Pho Aung from a distance of 50 
feet states that neither Lin nor Lwe men- 
tioned thé names cf the robbers although 
they said thay recognized the men. He 
‘does, however, say that Taung Bauk Ke 
mentioned their names. I have grave 
doubts that these witnesses cah really be 
certain as to the identity of the robbers. 
It appears tome very probable that they 
are merely making a guess. As regards 
Ma Pa Bon, she admits that she had never 
epoken to We Pho Aung before, although 
she knew him, and that the man who she 
says is We Pho Aung had a cloth tied round 
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his head and under his chin. There were 
two tin lampsia the house. In the excite- 
ment of the moment it does not appear tome 
at all improbable that she might have made 
a mistake. Ma Mein Mə has been shown 
not to be worthy of credence. Maung 
Daung, it is true, says that he recognized 
We Pho Aung, but the same criticizm can 
be applied to his identification as to Ma Pa 
Bon's. 

On the other hand, the evidence offered 
by the appellants io show they could not 
have taken part in the robbery is parti- 
cularly strong and especially strong in the 
case of Shwe Zan, Ta Te and We Pho 
Aung. Ths Magistrate has dismissed the 
evidence far tov airily. There area number 
of witnesses who state definitely that 
Shwe Zan was in Daingbon village late 
that evening. The evidence of the prosecu- 
tion witnesses can be believed only on the 
supposition that all these witnesses are 
deliberate liars. The mere fact that they 
give evidence that Shwe Zan was in the 
village and that Shwe Zan is ason of the 
headman is nob a sufficient reason for dis- 
believing them. I do not see how it is 
possible to reject their evidence, The 
same applies to the evidence offered on 
behalf of We Pho Aung and Ta Ts which is 
equilly strong and definite. I do not see 
why these witnesses are not entitled to be 
believed just as much as the prosscution 
witnesses. At least to believe the evidence 
of the defence witnesses does not imply 
that the prosecution witnesses are deli- 
berately lying, for they may be speak- 
ing in good faith but in error; whereas 
if we accept the evidence of the prosecu- 
tion witnesses, We must also hold that 
the defence witnesses are definitely lying, 
and for this we have no justification what- 
soever, 

An attempt was made to show that the 
gun whica was used wasthe gun of Sawa 
Zan'sfather. Anempty cartridge wasfound 
in Kheik Ke’s house and was sent with 
the gun to the expert for examination. Tne 
prosecution did not produce the expert's 
report, from which it may be concluded 
that it was against the prosecutioa. I have 
in fact referred tothe Police papers and I 
find that the expert reported that the 
cartridge was not fired from the headman's 
gun. Bafore leaving this point I must 
notice that the Magistrate erred very 
greatly iu refusing to call Shwe Zan's 
father wno was cited by Shwe Zan asa 

_ witness. A Court is not entitled to decide 
pefore-hand that a witness cited by the 
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defence is unworthy of credit. It was the 
duty of the Magistrate to have summoned 
Shwe Zan’s father and to have examined 
him. Had this appeal not been allowed on 
other grounds, it would have been necessary 
for me to direct that this” witness be 
examined. As regards Gaung She it is true 
that there are some discrepancies in the 
evidence of the witnesses, but even so their 
evidence does hold together to a consider- 
able extent and is, in my opir ion, sufficient 
to counter-balance the evidence of the pro- 
secution against this appellant. In all the 

. circumstances of the case it appears to me 
that it would be unsafe to uphold the con- 
victions of these appellants. 
are, therefore, allowed, the finding and sen- 
tence passed upon them set aside and they 
are acquitted. 


5. Sentence set aside. 
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Bengal Tenancy Act(VIII of 1885), s. 148-A— 
Certificate proceedings by twelve annas co-sharer 
landlords for recovery of arrears of rent due totheir 
share—Pending such proceedings suit by three annas 
co-sharers under 8. 148-A for recovery of arrears 
of rent of their share—Twelve annas co-sharers 
withdrawing certificate proceedings and joining as co- 
plaintiffs— Period covered by certificate proceedings, 
whether can be excluded under s. 14, Limitation Act, 
(IX of 1908) in computing limitation for their claim. 

Section 14, Limitation Act, being a rule for the 
computation ofthe period of limitation applies to 
suits for recovery ofarrears of rent of agricultural 
land, although the period of limitation for such 
suits is prescribed in the Bengal Tenancy Act. 
Sati Prosad Garga v. Gobinda Chandra (1), relied 


on, 

Certificate proceedings under s. 5, Bengal Public 
Demands Recovery Act 1913, were instituted by certain 
twelve annas odd co-sharer landlords on April 18, 1933, 
for arrears of rent due to their share for 1336 
to 1839 B. S. Pending these proceedings three annas 
odd co-sharer landlords instituted a suit under 
s. 148-A, Bengal Tenancy Act for arreaisof rent 
due to them, on April 16, 1935. Thetwelve annas odd 
co-sharer landlords thereupon withdrew the certi- 
ficate proceedings and joined as co- plaintiffs in the 
suit by three annas odd co-sharer landlords, claiming 
arrears for 1336 to 1341 B.S : 

Held, that tbe claim ofthe twelve annas odd co- 
sharer landlords in respect of arrears of 1336 to 
1337 was time-baried. Unders. 14, Limitation Act, 
the period covered by the certificate proceedings 
could not be excluded as the certificate officer had 
full jurisdiction to continue the proceedings inspite 
ofthe suit by three annagodd cesharers. Sub-s. 9 of 
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s. 148-A, Bengal Tenancy Act, barred recovery by 
suits only and notby certificate proceedings. Sec- 
tion 14, Limitation Act, could not, therefore, -be in- 
voked to extend the period in respect of the claim of 
the twelve annas odd co-sharers for the years 1336 
to 1337. 

O. A. from the original decree of the 
Sub Judge, Khulna, dated July 30, 1936. | 

Dr. Radhabinode Pal and Mr. Srish 
Chandra Dutta, for the Appellant. 

Dr. S. C. Basak and Mr. Ramaprosad 
Mukherjee, for the Respondents, 

Mr. Pannalal Chatterjee, for. the Deputy 
Registrar. 

M. C. Ghose, J.—This is an appeal by 
one of the defendants in a suit for rent. 
The 3 annas odd co-sharer landlords insti- 
tuted a suit on April 16, 1935, claiming 
rent from Asar1338 to end of 1341 B. S. 
The suit was instituted under s. 148-A, 
Bengal Tenancy Act, and according to that 
section, a notice was sent to the respondents 
who are 12 annas odd co-sharer landlords. 
But before that suit, the respondents 
12 annas odd co-sharer landlords whose 
estate was under the Court of Wards had 
through their manager requisitioned to the 
Certificate Officer for a certificate on April 
18, 1933, claiming rent for 1436 to 1339 
B. S. The Deputy Collector filed the certi- 
ficate on May 29, 1933, and duly issued 
notice under s. 7, but though the certi- 
ficate proceedings went on fortwo years, 
the finding of the learned Subordinate 
Judge is that the notice unders. 7 does 
not appear to have been served. When the 
respondents got notice of the suit filed by 
their co sharers, they applied to the Deputy 
Qollector for permission to withdraw the 
certificate and the Deputy Oollector allow- 
ed them to withdraw the certificate. Then 
they came under s. 148-A and joined as 
co-pleintifis with the 3 annas co-sharers 
and claimed rent for the years 1336 to 
1341 B.S. various defences were taken by 
the tenants, They were rejected and the 
learned Subordinate Judge has decreed the 
sult. 

In appeal the learned Advocate Dr. Pal 
has urged only one point, namely that the 
rent and cesses for the years 1338-1337 B, S. 
are barred by limitation and ought not to 
be allowed to the plaintift-respondents. The 
learned Subordinate Judge has tnought that 
as the respondents proceeded with diligence 
in the cerlticate couse in the Deputy Collec- 
tors Court, the period during which they 
prosecuted that proceeding snouid be ex- 
cluded under s. 14, Limitation Act. Upon 
hearing the iearned Advocate one both sides, 
it is clear that s, 14, Limitation Acts has 
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no application to the facts of this case. 
That section only applies when the Court 
where the proceeding is prosecuted is from 
defect of jurisdiction or other cause of a 
like nature. unable to entertain it. Now, 
in this case when the proceeding, namely 
the certificate, was instituted in April 1933, 
the Certificate Officer had full jurisdiction to 
entertain the certificate. Having lawfully 
entertained the certificate, he could not 
lose his jurisdiction merely because the 
co-sharer landlords instituted the suit two 
years later. The proceeding lawfully insti- 
tuted does not become defective even if the 
law upon which itis based is altered after 
the institution of the suit unless the law 
specifically has given the retrospective effect. 
Now, in this case, the plaintiffs-respondents 
were fully entitled to carry on with the 
certificate of 1933 in spite ofthe suit by 
their ccesharers in 1935. The withdrawal 
by them of the certificate was an entirely 
voluntary action on their part and by such 
action they have lost the rents and cesses of 
133(-1337 under the law of limitation. Dr. 
Basak, the learned Advocate for the respon- 
dents did not seriously defend the decree of 
the learned Subordinate Judge in this res- 
pect. He prayed that the plaintiff-respon- 
dents may be permitted to’ revive the certi- 
ficate of 1933 in the Court of the Certificate 
Officer so as to claim the rents and cesses 
for two years 1336-1337. As to this prayer, 
we have nothing to say. The party may 
apply to the Certificate Officer when the 
matter will be dealt with by him. 

R. C. Mitter, J—The question in con- 
troversy in this appeal, though of first 
impression, isa short one. It is whether 
the claim for rent and cesses due to the 
share of the added plaintiffs for the years 
1336 and 1337 is barred by limitation. 
Touzi No. 216 of the Khulna Collectorate 
belongs to two sets of proprietors, Mrin- 
tunjay Roy Choudhury and others and 
Barada Prosad Roy Choudhury and others, 
the former set of proprietors having 
three annas four pies share in the same 
and the latter set the remaining twelve 
annas eight pies. For the purpose of 
convenience, I will hereafter call the first 
set of proprietors as three annas hissya and 
the second set thirteen annas “hissya. Both 
the hissyas were under the management of 
the Court of Wards at all material times 
and are still under its management. Under 
both hissyas is a ganti tenure named Bakshi 
Muhamed Mia held by the principal defen- 
dants at an annual rent of Rs, 1,339-2-2, of 
which Rs. 256-5-1 is payable to the three 


annas hissya and Rs. 1,082-13-1 to the 
thirteen annas hissya, and there is separate 
collection. 

The thirteen annas hissya, represented 
by the Manager of the Oourt of Wards 
made on April.l8, 1933 a requisition under 
s. 5, Bengal Public Demands Recovery 
Act (III of 1913) to the Certificate Officer 
for a certificate for the arrears of rent and 
cesses of the said ganti tenure due in their 
share for the years 1336 to 1339 B S. The 
Certificate Officer on being satisfied that the 
demand was recoverable signed a certificate 
for the amount claimed and filed itin his 
office on May 29, 1933, in accordance with 
the provisions of s. 6 of the said Act, and 
directed under s. 7 notice to issue on the 
certificate debtors. It appears that there 
was delay in serving the said notice on 
the certificate debtors. While the certificate 
proceedibgs were pending, the three annas 
hissya, represented by the Manager of the 
Court of Wards filed on April 16, 1935, a 
suit in the Second Court of the Munsif 
at Bagerhat (Rent Suit No. 1592 of 1935) 
for recovery of their share of rent and 
cesses for the said ganti tenure from the 
Asar Kis? of 1338 to the Chait Kist 1341. 
The said suit was framed under s. 148-A, 
Bengal Tenancy Act, that is, with the thirteen 
annas hissya represented by the Manager 
of the Court of Wards as pro forma de- 
fendants and with a prayer that if they 
wished to become coplaintifis for recovery 
of their share cf the rent and cesses if 
due to them, they may be allowed todo 
so and to include their claim in the plaint 
on payment of additional court-fees. The 
claim in the suit was for the rent and 
cesses due to the share of the three annas 
hissya for the said years and for damages 
and was laid at Rs. 1,708-1-0. It was ac- 
cordingly instituted in the Court of the 
Munsif whose pecuniary jurisdiction was 
limited to Rs. 2,000. At the date when this 
suit was filed the claim for arrears of rent 
and cesses up to the year 1337 would be 
barred by limitation. 

On the special summons as provided for 
in s. 148-A. sub-s. (2), Bengal Tenancy Act, 
having been served on the Manager of the 
Court of Wards of the thirteen annas 
hissya, the said Manager as representing 
the thirteen annas hissya made an applica- 
tion on August 19, 1935, to the Munsif 
for being made co-plaintiff. The claim 
of the thirteen annas hissya was stated in 
the said application to be Rs. 9,994-2-10 
being the arrears of rent and cesses 
due in their share for the years 1336 
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to 1341 together with interest. At the date 
of this application the proceedings under 
the Public Demands Recovery Act for the 
recovery of their share of rent and cesses 
for the year 1336 to 1339 started by them 
on April 18, 1933, were still pending. The 
Muneif by his order dated September 6, 1935, 
granted the said application with the result 
that the thirteen annas hissya became co- 
Plaintiffs with their claim for Rs. 9,991-2-10 
for the arrears for the said years (1336 to 
1341) and the value of the subject-matter 
thus raised having exceeded the pecuniary 
jurisdiction of the Munsif, he returned the 
plaint for being presented to the proper 
Court. It was accordingly presented to the 
Oourt cf the Subordinate Judge of Khulna 
on September 14, 1935, and was registered 
as Rent Suit No. 40 of 1935, of that Court. 
After this, the thirleen annas hissya with- 
drew the certificate proceedings. 

Of the tenant-defendants only one, 
namely defendant No. 11, appeared and con- 
tested the suit. Thiee points were urged by 
him before the Subordinate Judge, cne of 
them being that the claim of the added 
plaintifis the thirteen annas hissya, for the 
years 1336 and 1337 was barred by time. The 
Subordinate Judge by his judgment dated 
July 30, 1936, overruled the said objection 
and also another objection which it is not 
necessary for me to state and accepted the 
third which related to the amount of cesses 
recoverable. The plaintiffs and the added 
plaintiffs have not preferred any memo- 
randum of appeal or cross-objections but 
defendant No. 11 has preferred this appeal 
and the scope of the appeal is limited in the 
memorandum of appeal to the claim of the 
thirteen annas hissya for the rent and cesses 
for the years 1336 and 1337. Hig learned 
Advocate, Dr. Pal, has urged only one point 
in support of the appeal, namely that the 
said claim is barred by time. This point was 
also urged before the learned Subordinate 
Judge and, a8 I have already stated, was 
overruled by him. The claim for the years 
1336 and 1337 B. S. was prima facie barred 
by time at the date when the plaint was 
presented in ihe Second Court of the Munsif 
at Bagerhat but the learned Subordinate 
Judge held that s. 14, Limitation Act, has 
saved the said claim from the effect of time. 
The reasons given by bim are: (1) that the 
institution of the suit for rent and cesses by 
the three annas hissya in the Second Court 
of the Munsif at Hagerhat (Rent Suit No. 
1592 of 1935) prevented tke thirteen annas 
hissya from proceeding further with the 
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cause akin to defect of jurisdiction, and (2) 
that the certificate proceedings had been 
prosecuted with due diligence. This last- 
mentioned finding of fact has not been 
challenged before us by Dr. Pal. The only 
point therefore for us to consider is whe- 
ther the first reason given by the learned 
Subordinate Judge is a sound one. The 
Subordinate Judge relied upon sub-s. 9 
of s. 148-A, Bengal Tenancy Act, which 
is as follows: 

“When a suit has been instituted under the pro- 
visions of sub-s. (1), no co-sharer landlord, who 
has been made a party defendant thereto and duly 
served with summons issued under sub-s. (2), shall 
be entitled to recover, save as Co-plaintiff in that 
suit, anyrent in respect of the tenure or holding 


for the period in suit or for any period previous 
thereto.” 


The question narrows down to this, name- 
ly whether this sub-section bars recovery 
‘by suit only or bars recovery by certificate 
proceedings also. It may be taken as estab- 
lished thats. 14, Limitation Act, being a 
tule for the computation of the period of 
limitation applies to suits for recovery of 
arrears of rent of agricultural land, 
although the period of limitation for such 
suits is prescribed in the Bengal Tenancy 
Act: Sati Prosad Garga v. Gobinda Chandra 
(1). But the questicn before us is whether 
the facts of the, case which we have 
before us attract the operation of that 
section. The proceedings started by the 
thirteen annas Aissya on April 18, 1933, under 
the Public Demands Recovery Act were in 
order at that time, and the Cerificate 
Officer had jurisdiction to sign and file in 
his office the certificate as he did, on 
May 29, 1933. The signing and filing ofa 
certificate by the Certificate Officer cor- 
responds in effect to the passing of a 
decree of a Civil Court. After this event, 
the Public Demands Recovery Act pro- 
vides forthe machinery for setiing aside 
or modifying at the instance of the cer- 
tificate-debtor the certificate so fled. There 
are two modes indicated in the Act itself, 
one being by means of a petition presented 
within a certain time before the Certi- 
ficate Officer who signed and filed the 
some or before the Certificate Officer who 
was executing the same. This is the mode 
indicated in ss. 9 and 10 of the Act. The 
other mode for cancellation or mcdification 
cf acerlificate so signed and filed is by 
means of a suitin the Civil Court filed in 
accordance with and subject to the limi- 
tations defined in Part 4of the Act. But 
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so long as the certificate signed and filed 
in the office of the Certificate Officer is not 
cancelled or modified, it has, speaking by 
way of analogy, the force and effect of a 
decree and can be executed in accordance 
with the provisions contained in Part 3 of 
the Act, whichis a complete Code in it- 
self. As long as the certificate stands, 
the right of the certificateeholder to en- 
force it by execution in accordance with 
the provisions of the Public Demands 
Recovery Act cannot be interrupted or 
suspended unless by an injunction from a 
competent Court, or by a stay order from a 
competent authority. These are, in my 
judgment, the general principles and it is 
for us to see if these principles are in 
any way affected, curtailed or controlled 
by the provisions of the Bengal Tenancy 
Act. The only provision in the last-men- 
tioned Act, which is said to have this 
effect is sub-s. 9 of s. 148-A. That sub- 
section only wasreferred to by the learned 
Subordinate Judge and also by Dr. 
Basak, the learned Senior Government 
Pleader, who appears for the respondent. 
In my judgment, s. 148-A, sub-a. 
has not the effect contended for by Dr. 
Basak. 

Section 148-A occurs in Ch. XIII of the 
Act. That chapter is headed ‘Judicial Pro- 
cedure’ and deals with suits filed in Civil 
Courts, and applications to such Court 
only. Ohbapter XIII-A is headed “Summary 
Procedure for récovery of rent under the 
Public Demands Recovery Act.” It lays 
down that in certain cases a landlord can 
be invested with the power to re- 
cover rent under the procedure of the 
Public Demands Recovery Act and the 
procedure for the exercise of these powers. 
Sub-s. 9of s. 148A no doubt does not 
in express terms bar the recovery by suit 
only of fhe co-sharer landlord's dues, when 
he had not joined as co-plaintiff in his 
co-sharers’ suit for rent, but that pro- 
Vision, occurring, as it does, in the 
chapter of the Bengal Tenancy Act which 
deals with suits and proceedings in Civil 
Courts, must by necessary implication be 
confined to recovery by suits only. The 
words “no co-sharer landlord. .. shall be 
entitled to recover” used in that sub- 
section must, on proper construction, rua 
as follows:—‘‘no co-sharer landlord shall be 
entitled to recover by proveedings taken 
in Civil Ocurt, i e. but suit.” Any other 
construction would not only lead to mani- 
festly upreasonable results but also to 
direct and irreconcilable conflict between 
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the said sub-section and other provisions 
of the Bengal Tenancy Act itself. It is 
quite clear from the provisions of s. 148-A. 
that a later suit instituted by a co 
sharer landlord for recovery of rent for 
the same or ‘or a previous periol is barred 
by an earlier suit instituted by his co- 
sharer and not vice versa. Butif a plain 
meaning be given to the words of sub-s. 9 
of s. 148A as it stands, 3. e, if the 
words “shall be entitled to recover” be 
not controlled in the manner I have indi- 
cated above, an earlier prozeeding for 
recovery of arrears of rent started by a 
eo sharer landlord under the Public De- 
mands Recovery Act would be barred by 
a later suit started by his co-sharer for 
recovery of rent due to his share for the 
same or it may be for subsequent period 
(the type of a cate we have before us) 
which would be manifestly unreasonable 
and unjust. 

As I have already stated above, the con- 
struction contended for by Dr. Basak 
would also lead to a conflict between that 
sub-section and other provisions of the 
Bengal Tenancy Act. Tomake any point 
clear, [ will take the casa where there 
are two landlords A and 8, of whom A 
only has been given the power to recover 
rent under the provisions of the Public 
Demands Recovery Act under the provisions 
of subs. (1) of s. 158-A. B's share of the 
rent for the year 1930 has been paid by 
the tenant amicably within that year but 
A was left unpaid. Inthe year 1931, A 
takes proceedidgs under the Public De- 
mands Recovery Act for recovery of his 
share of the rent due for the year 1y30. 
On his requisition the ceftiticate is signed 
by the Certificate Officer and filed in his 
office, say towards the last part of the 
year 1931. In the year 1932, B files asuit 
in the Civil Court for recovery of his 
share of rent for the preceding year, 
namely for 1931, and he frames his suit 
under s. 148-A. On the reasons given by 
the Subordinate Judge for applying s. 14, 
Limitation Act, the certificate proceedings 
started by Ain 1931 would automatically 
stop and A would not be able to proceed 
further with those proceedings as soon as 
the special summons issued in B's suit of 
1932 under sub-s. 20f s. 148-A is served 
on him. Baut s. 158-A subs.8 compels him 
(A) however to proceed under the pro. 
visions of the Public Demands Recovery 
Act, for, a co-sharer landlord by becoming 
a co-plaintiff under the provisions of s. 148-A 
in substance institutes asuit in the Civil 
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Court “for recovery of his dues. This 
leads toa clear conflict and the conflict can 
only- be avoided if subss. 9 of s. 148-A be 
limited to recovery by suits. The intention 
of the Legislature is further made clear 
by the saving in cl. (b) of s. 19), 
Bengal Tenancy Act, which runs as follows: 

“Nothing in this Act shall affect any enactment 
regulating the procedure for the realizations of rents 
in estate belonging to the Government or under the 
management of the Court of Wards or of revenue 
authorities.” 
- Rent due to these persons are public 
demands according to the provisions of 
Sch. I, Public Demands Recovery Act, and 
are to be recovered under the said Act. 
I bold, for the reasons given above, that 
sub-s. 9 of s. 148-A, Bengal Tenancy Act, 
could not in law have interrupted the normal 
course of the certificate proceedings started 
by the thirteen annas hissya and accord- 
ingly s. 14, Limitation Act, cannot be in- 
voked by them in the case we have before 
us to extend the period of limitation for 
‘their claim for the years 1336 and 1337. 
I would accordingly allow the appeal and 
set aside the decree against the tenant- 
defendants so far as it relates to the 
arrears of rent and cesses for the years 
1336 and 1337. This judgment of mine 
will not be taken to affect the added 
plaintiffs, if they are advised to re open 
the certificate proceedings in respect of 
their claim for arrears for 1333 and 1337, 
should they be advised to do so. With 
merits of such an application for renewal 
if made, Ido not express any opinion. As 
the appeal succeeds, the appellant will 
have against the added plaintiffs costs of 
the lower Court in proportion. The parties 
to bear costs of this Court. 

B. Appeal allowed. 
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Court but not accepted by decree-helder, if can 
be said to be received by him—Application under 
rr. 90 and 89—Main prayer under r. 90 and prayer 
under r. 89 merely alternative—Deposit made under 
r. 89 also conditional—Maintainability of such ap- 
plication. 

A judgment-debtor who after the Oourt sale, 
transfers bis interest in the property sold in 
execution of a decree retains sufficient ‘interest’ 
within the meaning of O. XXI, r. 89, to allow him 
to apply under the Rule. But the purchaser of 
such properties after Courtsale is precluded from 
applying under the Rule. Sundaram v. Mansa 
Mavuthar (1), Fatima-ul-Hasna v. Baldeo Sahai (2) 
and Saroda Kripa Lala v. Harendra Lal Das (3), 
relied on, Madhuri Saran v. Bishambhar Nath (4), 
distinguished. [p. 953, col. 2.] 

Rule 89 of O. XXI, Oivil Procedure Code, has to 
be strictly construed and even a mistake cannot 
be availed ofas justifying a departure from the 
requirements of the Rule. The judgment-debtor can- 
not bs allowed to take credit for any amount which 
he might have deposited in Court behind the back 
and without the consent of the judgment-creditor 
and which the judgment-creditor has refused to 
accept, The only deduction allowed by the Rule is 
the amount which since the date ofthe proclama- 
tion of salehas been received by the decree-holder, 
ae Begam v. Ishag Muhammad (11), dissented 
Tom. 

Oase-law referred to.] 

either the judgment-debtor nor a person interest- 
ed in the property soldi can attach any condition 
to his deposit under O. XXI, r. 89, Civil Pro- 
cedure Oode, andthe Court cannot accept the de~ 
posit subject to any condition or protest Krishna 
Iyerv. Arunachalam Chettiar (14), Kummuku'ty v, 
Neela Kandan Nambudiri (15), Tuhi Ram v, Izzat 
Ali (16) and Nurjahan Khatun v. Asia Khatun (17), 
relied on. Lp. 957, col. 1.) h 

A judgment-debtor made application under 
O. XXI, rr. $9 and 90, Civil Procedure Code. 
The prayer under r. 89 of O. XXI, was in the 
first place “in the alternative’. Jt was to be taken 
into consideration only ifthe first prayer in the 
application which was the main prayer was not 
granted, namely if the sale was not set aside under 
r. 90. Further, even this alternative prayer was 
hedged round with conditions. The deposit made 
was to be retained only if thesale was set aside. 
If the sale was confirmed, it was toberefunded. The 
main prayer under r. 99 was subsequenly dropped 
by the judgment-debtor: 

Held, thatthis was not 8 kind of application 
contemplated by r. 89, O. XXI. The application 
was not maintainable being conditional one and 
the date on which the main prayer under r, 90 was 
dropped, must be taken to be the date on which the 
application under r 89 was filed and if it was more 
than 30 days after the date of sale, it was time- 
barred. z 


Mr. W. Lobo, for the Judgment-Oreditor. 
Mr. Dipchand Chandumal, for the Judg- 
ment-Debtor. e 


Order.—This is an application under 
O. XXI, rr. 89,90 and s. 151, Civil Pro- 
cedure Code. These execution proceedings 
arose out of Suit No. 93 of 1936 filed by 
the judgment-ereditor against the judgment- 
debtor on a mertgage. A final decree was 
passed jn the suit on February 26, 1937, 
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for asum of Re. 26,609-7-3. On March 4, 
1937, the jndgment-creditor applied in 
execution for sale of the mortgaged pro- 
perty. The sale proclamation was issued 
on August 10, 1937, thesale being fixed 
for September 24, 1937. On September 21, 
the judgment-debtor filed an application 
under s. 151, Civil Procedure Code, read 
with O. XXT, r. 83, Civil Procedure Oode, 
praying for postponement of the sale 
undertaking to deposit immediately a 
sum of Rs. 5,070 towards the decretal 
amount and undertaking also to pav a 
further sum of Rs. 10,000 in October 1937 
and the balance of the decretal amount 
within two months thereafter. The appli- 
cation was disposed of ex parte on 
September 23, and the sale was post- 
poned to November 9, 1937. On Septem- 
ber 2t the judgment debtor deposited 
asum of Rs.5,000 towards the decretal 
amount. The judgment-creditor apparently 
came to hear ofthis and on September 
24, presented an application under s. 15], 
Civil Procedure Code, pointing out that 
O. XXI, r. 83, had no application as the 
decree was a  mortgage-decree. The 
judgment-creditcr prayed that the auction 
as advertised for September 24, 1937, 
should prcceed. The Honourable Mr. Mehta 
before whom this application came for 
orders rejected it by an order passed on 
the same date. The mortgaged property 
was sold by auction on November 9, 
1937, and was purchased by the judgment- 
creditor, who had obtained leave to bid, 
for the deeretal amount. The present 
applicaticn was filed on December 9, 
1937. It sets out alleged material irregulari- 
ties in publishing the sale. It further sets 
out alleged material irregularities in con- 
ducting the sale and this part of the 
application concludes with the words : 

“It {s submitted that the judgment-debtor has 
suffered substantial injury on account of the above 
irregularities and if the galeis not get aside he will 
be very seriously prejudiced.” 
gan second part of the application reads 

us: 

“Tn the alternative it is submitted that in case this 
Honourable Court is not prepared to set aside 
the sale, on the above grounds, Messrs, Hiranand 
Vensimal on behaif of the judgment-debtor have 
deposited in Court to-day a sum, of Rs. 22,880-1-0 
as purchasers of the said property from the judg- 
ment-debtor for Rs, 35,000 being the balance of the 
decretal amount after giving credit for Rs. 5,000 
and a further sum of Rs. 1,375, being five per 
cent. of the sale price, which amounts are 
to be refunded to Messrs. Hiranand Vensimal 


in case he sale in favour of the plaintiff is 
confirmed,” 


The application is signed by “Dipchand 
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Chandumal & Co., Advocates, for the judg- 
debtor.” The application came up for 
hearing before me on February 23, 1938, 
and at this hearing Mr. Dipchand, the learn- 
ed Advocate for the judgment debtor, 
stated that in view of the provisions of 
sub-cl. (2) of ©. XXI, r. 89, he dropped that 
partof the application which prayed 
for the sale being set aside under r. 90. 
The application was opposed on behalf 
of the judgment-creditor but as no 
objections in writing had been fled on 
behalf of the judgment-creditor his 
learned Advocate was crdered to doso. 
and the hearing was adjouraed to Febru- 
ary 24. Written objections on behalf of 
the judgment-ereditor were filed on the 
following day. The first objection reads as 
follows : 

“The application is incompetent inasmuch as it 
has been filed virtually on behalf of the pur- 
chasers Messrs. Hiranand Vensimal and not 
actually on behalf of the judgment-debtor.” 

Now r. 89 of O. XXIL, indicates speci» 
fically who alone may apply under this 


Rule to have a sale set aside. Clause (1) 
reads : 
“Where immovable property bas been sold in 


execution of a decree any person, either owning 
such property or holding an interest therein by 
virtue of atitle acquired before such gale, may apply 
to have the sale set aside ., vs 


There is no dispute that the sale of this 
property by thejudgment-debtor to Hira- 
nand Vensimal was made on December 
9, 1937, after the sale. The learned 
Advocate for the judgment debtor kas 
produced the registered sale deed in 
Court. In Sundaram v. Mamsa Mavuthar 
(1),a Full Bench of the Madras High 
Court has held that : 

“A judgment-debtor who after the Court sale, 
transfers his interest inthe property sold in execu- 
tion ofa decree retains sufficient ‘interest’ within 
the meaning of O. XXI, r. 89, to allow him to apply 
under the Rule,” 

But the Full Bench also held that “the 
purchaser of such properties after Court 
sale is precluded from applying under 
the Rule,” In Fatima ul Hasna v. Baldeo 
Sahai (2), a Bench of the Allahabad High 
Court held that : 

“A judgment-debtor whose property has been 
attached andsold has until the confirmation of 
the sale a right to make an application under 
O. XXI, r. 89, Civil Procedure Code, to have the 
sale setaside but he cannot, by selling such 
property to a third party, enable the purchaser 
So to apply.” 


(1) 44 M 554;63 Ind. Cae 937; A IR 1921 Mad 
157; 40MLJ497;13L W 198, 29M L T 269; (1921) 
MWN 272 (FB) 

(2) 48 A 188; 93 Ind. Cas. 24; A I R 1926 All, 204; 
24A LJ 69 
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In Saroda Kripa Lala v., 
Lal Das (8)it was held that : 

“A purchaser of an immovable property from a 
judgment-debtor, subseqnent to the sale of the 
same in execution of a decree, cannot apply to have 
the execution sale set aside on deposit under 
O. XXI, r. 89, Civil Procedure Code.” , 

If the application under O. XXI, r. 89, 
before me is, therefore, one By the judg- 
ment-debtor this first objection raised on 
behalf of the judgment-creditor cannot 
stand. But thisis not so; for, if the 
application with which I am. now dealing 
be carefully examined, it becomes at once 
manifest that sofar asit is an application 
under O. XXI, r. 89, it is not only 
virtually an application by the purchaser 
but actually one by him. No dcubt the 
application begins with the words: “It 
is prayed on behalf of the judgment- 
debtor” and is signed at theend by 
“Dipchand Chandumal, Advocate, for judg- 
ment-debtor’. But in between the appli- 
cation is sharply divided into two dis- 
tinct parts. The first concludes with the 
words : 

“It is submitted that the judgment-debtor has 
suffered substantial injury on account of the 
above irregularities, and if the sale is not set aside 
he willbe very seriously prejudiced.” 

The second part of the application which 
is the part with which Iam now concerned 
reads : 

“In the alternative, it is submitted that in case 
this Honourable Oourt is not prepared to set aside 
the sale onthe above grounds, Messrs. Hiranand 
Vensimal on behalf of judgment-debtor have depo- 
sited in Court to-day a sum of Ks, 22,880-1-0 as 
purchasers of the said property from the judgment- 
debtor for Rs. 35,000 being the balance of the 
decretal amount after giving credit for Rs, *,000 
and a further sum of Rs. 1,875 being 5 per cent of 
the sale price, which amounts sre to be refunded 
to Messrs. Hiranand Vensimal incase the sale in 
favour of the plaintiff is confirmed.” 

There can be no doubt that this part 
of the application is one on behalf of Hira- 
nand Vensimal, the purchaser. It sets out 
in clear terms that the deposits of 
Rs. 22,880-1-0 and Rs. 1,375 have been 
made by Hiranand Vensimal as purchaser 
of the said property from the judgment- 
debtor. It further sets out that these 
amounts are to be refunded to Messrs. 
Hiranand Vensimal in case the sale is 
confirmed. Itistrue that the words “on 
behalf of the judgment-debtor” have 
been added, but this makes no diilerence. 
The person depositing is Hiranand Vensi- 
mal as purchaser and if the sale is not 
confirmed, the deposit is to be returned to 
Hiranand Vensimal. Tne words “on behalf 


(3) 49 O 454; 68 Ind. Ons, 289; AI R 1922 Cal, 271; 
26 Ó W N 149. 


Harendra 


HARIRAM DIPOHAND V. RAGHUNATH JEfHABHAT (SIND) 


17710 


of the judgment-debtor” can in these 
circumstances only mean “for the benefit 
of the judgment-debtor”. I feel no doubt 
whatever that the only interpretation that 
can be placed upon this part of the 
application is that it is an application 
made by Hiranand Vensimal who purchased 
the property in question from the 
judgment-debtor after the sale. Such an 
application cannot under the provisions 
of r.89, be entertained and the Rule has 
been so interpreted by the authorities to 
which reference has been made above. It 
is worthy of notethat this very objection 
was raised by the Deputy Registrar of this 
Oourt when the applicatiun was originally 
filed on December 9, 1937, as will appear 
from his endorsements on the reverse of the 
application. The learned Advocate for the 
judgment-debtor appears to have success- 
fully evaded the difficulty so far as the 
admission of the application is concerned, 
by adding the words “on behalf of judg- 
ment-debtor” in the second part of the 
application. The learned Advocate for the 
judgment-debtor did not fail to appreciate 
this position and was constrained to rely 
on the case in Madhuri Saran v. Bisham: 
bhar Nath (4), the head note of which reads 
as follows : 

“Certain judgment-debtors whose property had 
been sold in eXecution of a decree executed a mortgage 
of the property, and then the mortgagees and them- 
selves by means of separate applications paid into 
Court the amount needed to get the sale set aside, 
one party tendering approximately two-thirds and 
the other one-third. 

Held that there was nothing illegal in payment 
being madein this way; the two payments should be 
treated as one and as being the payment of the 
judgment-debtors.” eat 

At first sight it would appear that this is 
an authority very much in favour of the 
judgment-debtor but that it is entitely dis- 
tinguishable, and that it can be of no assist- 
ance to the judgment-debtor is indicated 
in the following sentence which appears at 
the end of the judgment: “The amendment 
of the Rules by the rule-making powers 
has made the point raised in this cise 
clear.” At p. 1441 of Mulla’s Civil Procee 
dure Oode, the rules framed by the Allah- 
abad High Court under O. XXI, Civil 
Procedure Code, are set out Under tha 


heading “Rule 89” the following appears : 
“In sub-r. (1) of this rule for the words “any 
person .....before stich sale,” read the words “the 
judgment-debtor, or any person deriving title 
through the judgment-debtor, or any person holding 
an interest in the property.” p 
It is not necessary to elaborate the point, 


(4) 49 A 839; 102 Ind, Oss, 471; ATR 1927 All, 561; 
2A LJ 576, 
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Rule 89 as it appears in the Oivil Procedure 
Oode, is not in force in Allahabad. What 
is in force there is r. 89 with the amend- 
ment referred to in the Allahabad High 
Court Rules set out at p. 144) of Mulla's 
Oivil Procedure Code. According to the 
Allahabad High Court Rules, a person who 
has acquired an interest from the judgment- 
debtors in the property sold even after 
such sale would appear to be entitled to 
apply. The case reported in Madhuri Saran 
v. Bishambhar Nath (4), is thus clearly 
distinguishable. The application under 
O. XXI, r. £9, being thus an application not 
only virtually but actually by Hiranand 
Vensimal, the purchaser of the property 
from the judgment-debtor after the date 
of the sale, this application must, on this 
ground alone, be dismissed. But other 
objections have been raised and as this 
matter has been argued before me so 
strenuously by the learned Advocate for the 
opposing parties, it is obvious that one or 
other of them willtake this matter on appeal 
or revision to the High Court and it appears 
to me proper in these circumstances to 
dispcse of all the objections. The second 
objection raised on behalf of the judgment- 
creditor reads as follows ; 

“The application is incompetent as the full amount 
shown inthe proclamation has not been paid into 
Court. The full amount was Rs. 27,752-8-6 whereas 
the amount deposited was only Re. 22,880-1-0.” 

What isto be depusited in order that an 
application under r. 89 of O XXI, should 
be successful, is clearly set out in the Rule: 

“(a) For payment to the purchaser, a sum equal to 
5 per cent. of the purchase money, and 

(bi for payment to the decree-holder, the amount 
specified in the proclamation of sale as that for the 
recovery of which the sale was ordered, less any 
amount which may, since the date of such pro- 


clamation of sale, have been received by the decree- 
holder," 


In this case 5 per cent. amounts to 
Rs. 1,375. The amount shown in the sale 
proclamation is Rs. 26,614-15 3. This makes 
a total of Rs. 27,939 15-3, The deposit 
actually made is Rs. 1,375 and Rs. 22,880-1-0 
making a total of Rs. 24,255-1-0. But credit 
is claimed for the sum of Rs. 5,000 deposited 
in Court by the judgment-debtor on Bep- 
tember 24, 1937. The learned Advocate for 
the judgment-debtor argues that including 
the sum of Rs. 5,000 referred to above, the 
deposit made under r. 89 amounts to 
Rs. 29,255 1-0 which is considerably over 
the amount required to be deposited. The 
learned Advocate argues the deposit of 
Rs. 5,000 was made by the judgment-debtor. 
It is idle to contend that he should have 
paid Rs. 5,000 twice over. What was the 
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point: of depositing Rs. 5,000 more thau 
was actuelly deposited when the sum of 
Rs 5,000 had already been paid in by the 
judgment debtor and was lying in Court 
available to the judgment-creditor. But the 
requirement of r. 89 is clear and specific. 
Five per cent. of the purchase money has to 
be deposited for payment to the purchaser 
and for payment to the decree-holder the 
amount specified in the proclamation of 
sale less any amounts which may since the 
date of such proclamation of sala have been 
received by the decree-holder. It appears 
to me that r. 89 has to be very strictly 
construed. The Rule is intended to confer a 
special benefit on a judgment-debtor waose 
immovable proparty has been sold in exe- 
cution of a decree. There isa chance that 
ata Court auction his property may have 
been sold at an under-value. To enable the 
judgment-debtor to obviate such a dis- 
advantage to him, the Rule entitled him to 
have the sale set aside by dep-sit of the 
amounts specified in the Rule. The judg- 
ment-debtor cannot be allowed to take 
credit for any amount which he might 
have deposited in Court behind the back 
and without the consent of the julgment- 
creditor and which the judgment creditor 
has refused to accept. The only deduction 
allowed by the Ruleis ths amouat waich 
since the dile of the proclamation of sale 
has been received by the decree-holder. 
Authority is not wanting in support of my 
interpretation of the Rule. In Manaji 
Kaverji v. Aramita (5) it was held thit: 

“The provisions of O. KAT, r. 8), being a con- 
cession allowed to the judgment-debtor must be 
strictly complied with inorder to enable the judg- 
ment-debtor to obtain the advantage of the con- 
cession.” 

To the same effect are the remarks of a 
Bench of our own Court in Shewakram 
Gurdin mal v. Ghulam Shah (6). At p. 89* 
Rupchand, A. J. O. states: 

“A Court auction is not a voluntary contract 
between the vendor and the vendee which may be 
broken at the will of either party. It is held in 
pursuance of statutory powers, and can be set 
aside only on certain conditions. If those condi- 
tions do not exist or are not otherwise availed of, 
the sale must be confirmed ` 

The words “received by the decree- 
holder’ in r. 89, sub cl. (1) ıb) have been 
strictly construed in Trimbak Narayan v., 
Ramchandra Narsingrao (7), where it was 
held: 


(5) 46 B 171; 63 Ind. Cas. 39; A I R 1922 Bom, 193; 
23 Bom. LR 847. 
(6)22 SL R 22; 103 Ind, Oas. 440; A IR 1927 Sind 


29. 
(7) 23 B 723;1Bom. LR 215. 
*Page of 22 8, L. R.—|Ed.] 
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“The words incl. (b) of s. 310-A, Civil Procedure 
Oode, as amended by Act V of 1894, ‘less any 
amount which may, since the date of such proclama- 
tion of sale, have been received by the decree- 
holder, contemplate an actual receipt of the amount 
by the decree-holder. A mere payment of the sale- 
proceeds into Court does not satief the require- 
ments of the section.” a 

Section 310-A referred toin this ruling 
corresponds to O. XXI, r. 89 of the present 
Civil Procedure Code. In Totaram Chunilal 
v. Chhoturam Motiram (8), it is held that 
the phrase “any amount which may. . . 
have been received by the decree-holder” 
in cl. (b) of O XXI, r. 89, Civil Procedure 
Code, means ‘money actually received by 
the decree holder, and does not include 
payment of sale proceeds into Court.” In 
Mannu Naik v. Mathura Prasad (9), it was 
held that: 

“In order fo avail himself of the provisions of 
r. 89, the judgment-debtor must hring himself 
strictly within its purview and must fulfil all the 
conditions required by it.” 

He could not take advantage of the fact 
that other sales had taken place on the 
same date and that auction-purchasers had 
deposited amounts and claimed credit for 
those sums and deduct the same from the 
amount which he offered to pay. In Karuna- 
kara Menon v. Krishna Menon (10), it was 
held that: 

“Order XXI, r- 89, Civil Procedure Code, is in 
the nature ofan indulgence to judgment-debtors; 
and a judgment-debtor who wishes to take advan- 
tage of its provisions must strictly comply with 
the same by paying all the amonnts ag directed 
by the Rule less any amount that may have been 
paid by himself, and he cannot take credit for 
any amount paid by a co-judgment-debtor who has not 
joined him in the application; and according to the 
Rule, credit can be taken only for any amount 
that may have been actually or constructively 
received by the decree-holder and not for one 
which having been deposited could have been 
received by him, had he beenminded to doso.” 

A contrary view appearsto have been 
taken by the Allahabad High Court in 
Ahmadi Begam v. Ishaq Muhammad (11). 
The facts in that case, however, were some- 
what different and in any event with all 
respect to the learned Judgesof the Allab- 
abad High Court, I am not prepared to 
follow this ruling in preference to the 
decisions of the Bombay and Madras High 
Courts to which reference has been made. 
In the case before me the judgment- 
debtor had so to say surreptitiously de- 


(8)25 Bom. L R 446; 73 Ind. Cas. 454; A IR 1923 
om, 299 


(9) AIR 1933 All. 155; 1:3 Ind, Cag, 197; 53 A 123; 
(1932) A LJ 1107; Ind. Rul. (1933) All. 195. 

(10) 39M 429, 87 Ind, Cas, 952; A I R 1916 Mad. 
717; 28M L J 262, 

(İl) 55 A 200; 145 Ind. Oas. 872; AI R 1933 All. 
292; (1933) AL J 78;6R A 182, 


HARIRAM DIPOHAND V. RAGHUNATH JETHABHAT (SIND) 


17710 


Posited the sum of Rs. 5,000 in Court 
against the decretal amount. The judgment- 
creditor on coming to know had refused 
to accept the amount. The money lay in 
Court and could have been attached by any 
person in execution of a decree against the 
judgment-debtor, or before judgment by 
any person having a claim against the 
judgment-debtor and filing a suit against 
him. To my mindit can by no means be 
said that this amount of Rs. 5,000 had been 
‘received’ by the judgment-ereditor -since 
the date of the proclamation of the sale 
Witbin the meaning of r. 89 so as to enable 
the judgment-debtor to take credit for this 
amount in connection with an application 
under r. 89. As Ihave stated above, r. 89 
has to be strictly construed and even: a 
mistake cannot be availed of as justifying 
a departure from the requirements of the 
Rule. In Uda Bai v Ram Autar Singh (12), 
it was held: 

“Where the decretal amount is wrongly stated in 
the proclamation of sale through mistake as being 
less than the original decretal amount, the judg- 
ment-debtor cannot be allowed to take advantage 
of such a mistake. Therefore if he deposits the 
amount less than the decretal amount taking ad- 
vantage of such a mistake he does not comply with 
the provisions of r. 89.” 

In Chundi Charan Mondal v. Banke 
Behary Lal (13) at page 450* Fall Bench, 
a judgment-de»tor was held not to have 
complied with the provisions of the Rule, 
though his failure to do so was the result 
of a mistake in calculation by an officer of 
the Court. Now in the present.case I have 
held that the application under O. XXI, 
r. 89, is one by Hiranand Vensimal, but 
even if the application were by the judg- 
ment-debtor himself, I hold that he has 
failed to comply with the provisions of 
O. XX1, r. “9, in respect of the deposits 
he had tomake under that rule and that 
for this reason as well the applitation 
must be dismissed. The last objection 
urged on behalf of the judgment-creditor 
reads as follows: 

“The application is incompetent inasmuch as the 
application filed on Decomber 9, 1937, was condi- 
tional. If the application be treated as one filed 
yesterday (February 23, 1938), it is submitted it is 
out of time,” 

The prayer under r. 89 of O. XXI, is in 
the first place “ip the alternative.” It is to 
be taken into consideration only if the first 
prayer in the application which is the 
main prayer isnot granted, namely if the 
sale is not set aside under r. 90. Further, 

(12) AIR 1934 Lah. 790; 154 Ind. Oas. 641;7R L 


(13).26 O 449; 3 O W. N 283 (F B). 
*Page of 26 O.—[ Ed]. 
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even this alternative prayer is hedged 
round with condition. The deposit made 
is to be retained only if the sale is set 
aside. If the sale is confirmed, it is to be 
refunded to Messrs. Hiranand Vensimal, 
Now this is surely not a kind of application 
contemplated by r. 59 of O. XXI. In 
Krishna Iyer v. Arunachalam Chettiar (14), 
Full Bench, it was held: 

“Neither the judgment-debtor nor a person inte- 
rested in the property sold can attach any condition 
to his deposit under O. XXI, r. 89, Civil Procedure 
Code, and the Court cannot accept the deposit sub- 
ject to any condition or protest.” 

Neela 


The cases in Kummukutty v. 
Kancan Nambudiri (15), and Tuhi Ram v. 
Izzat Ali (16), on this point were followed. 
To the same effect is the ruling in 
Nurjahan Khatun v. Asia Khatun (17). It 
is further worthy of note that the prayer 
under r. 89 was an alternative prayer sub- 
sidiary tothe main prayer under r. $90. 
The main prayer was dropped by the 
learned Advocate for the judgment-debtor 
only on February 23, 1938, and it is argued 
‘with considerable force that this must be 
taken to bethe date on which tke appli- 
cation under r. 89 was filed, even assum: 
ing the application is one by the judg- 
ment-debtor; that the application is thus 
more than thirty days after the date of 
the sale and is accordingly time-barred. 
I hold that the judgment creditor is 
entitled to succeed on this objection as 
well, even ifit be held that the appli- 
cation under r. 89is one by the judgment- 
debtor. I accordingly uphold the objections 
raised tothis application on behalf of the 
judgment-creditor, dismiss this application 
with costs, and confirm the sale cn payment 
of poundage fee. 

6. Application dismissed. 

(14) 58 M 972; 158 Ind. Oas. 207; A1R1935 Mad 


842; 69M L J 319; (1935M WN 710; 42 L W 207; 
8 R M 236 (F B.) 

(15) PM 913; 128 Ind, Oas, 509; AIR 1930 Mad. 
921; 59 M L J893; 32 L W 357;(1930) M W N 524. 

(16) 30 A 192; 5A LJ 253; A W N 1908, 77. . 

(17) 350 W N 1056; 136 Ind. Cas. 478; AI R1932 
Oal.216; Ind Rul, (1932; Cal, 208. F 


MADRAS HIGH COURT 
Criminal Revision Case No. 1018 of 1937 
(Criminal Revision Petition No. 950 of 1937) 
May 4, 1988 
Hoxwi., J. 
In re VENKATASUBBA PILLAI 
— CoMpLalNanT— PETITIONER 
Criminal Procedure Code (Act V of 1898), s. 439 
—Offence committed under s. 212, Madras Estates 
Land Act (Iof 1908,—Procedure is governed by 
Criminal Procedure Code—Revision, if lies, to High 
Court from order of District Magistrate—Failure 
to give reazone for not issuing process—Record 
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showing no sufficient grounds for issue of process— 
Interference ın revision~-Allegations of tyranny 
made—Duty of High Court. 

Although the offence said to have been com- 
mitted, is oneunder s. 212 of the Madras Estates 
Land Act and the complainant had applied in 
revision to the District Collector under s. 205 of 
the Act; yet the procedure to be adopted is govern- 
ed by the Criminal Procedure Code, and if the Magis- 
trate doss not actas he should, under s. 202, Crimi- 
nal Procedure Code, then undoubtedly the complain- 
ant would be entitled to file a revision petition before 
the District Magistrate and the High Court would 
have jurisdiction under the Code to interfere, if 
necessary, inthe interests of justice. 

Where it appears frcm the records that there 
are no sufficient grounds for issuing notice to 
an accused person, the High Court will not 
be justified in interfereing in revision merely 
because the Magistrate who had cognisance of the 
matter, failed to give reasons for not issuing the 
process; but if it is found from the records that the 
Magistrate had not good grounds for not issuing 
process, the High Court can interfere in revision, 

In a case where serious allegations of tyranny 
are made, the interests of justice require that the 
High Court and the complainant should be 
satisfied that the Magistrate has considered the 
allegations against the accused and has come to a 
decision either that there is no casoagainst him or 
that there is. Iftkere is,the Magistrate must issue 
process to him. y 

Or. R. Case and Or. R. P. under as. 435 and 
439 of the Code of Oriminal Procedure, 1898, 
praying the High Court to revise the orders 
of the Oourt of the District Magis- 
trate, Trichinopoly, in Criminal R. O. 
No. 17 of 1937 (0. O. No. 74 of 1937, Sub- 
Divisional lst Class Magistrate, Ariyalur). 

Messrs. R. Srinivasan and T, R. 
Gundappa Rao, for the Petitioner. 

My. A. Srigangachariar, for Accused No. 7. 

Mr. N. Someasundaram, for the Public 
Prosecutor, for the Crown. 


Order.—The petitioner filed a complaint 
in the Oourt of the Sub-Divisional Magis- 
trate, Ariyalur, to the effect that accused 
Nos. 160 6 illegally distrained his bulls 
at the instigation of the 7th accused. The 
Sub-Divisional Magistrate, without. assign- 
ing any reasons, declined to take any action 
against the 7th accused. He merely passed 
an order “Issue summonsesto A. 1 to A. 6." 
The petitioner went in revision to the Dis- 
trict Magistrate who passed an order. The 
enquiry under s. 202, Oriminal Procedure 
Qode, shuwed that the ith accused took no 
part in the alleged removal of bulls und 
was not present at the scene of the alleged 
offence. [he lower Court was right in 
declining to issue process to him. I see no 
reason tu interfere in revisicn. 

It is argued bythe learned Advocate for 
the 7tn accused that this Court has no 
jurisdiction to entertain this revision peti- 
tion. Aithough the offence is said to have 
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been one under 6. 212 of the Madras Estates 
Land Act and the petitioner applied in 
revision tothe District Collector under s. 205 
of the Act, yet the procedure to be adopted 
is governed by the Oriminal Procedure 
Code. The complaint was nfade to the 
Magistrate under s. 201, Oriminal Procedure 
Codes and the Magistrate made enquiry 
under s. 202 and eventually passed an order 
under ss. 203 and 201, Oriminal Procedure 
Code. If the Magistrate does not act as 
he should unders. 202, Criminal Procedure 
Code, then undoubtedly the petitioner 
would be entitled to file a revision petition 
before the District Magistrate and this 
Oourt would have jurisdiction under the 
Code to interfere, if necessary, in the inter- 
ests of justice. There can, therefore, be 
no doubt that this Oourt has no jurisdiction 
to entertain this revision pelition. 

I agree with the learned Public Prosecu- 
tor that where it appears from the records 
that there are no sufficient grounds for issu- 
ing notice to an accused person, this 
Court will not be justified in interfering in 
revision merely because the Magistrate, 
who had cognisance of the matter, failed 
to give reasons for not issuing the process; 
butI find from the records before me that 
the Magistrate had not good grounds for 
not issuing process. It may be that he mis- 
understocd the complainant's cases in the 
Same way asthe District Magistrate seems 
to have done. The complainant has not 
said that the 7th accused played any part 
himself in the actual distraint or seizure 
of the bulls, nor that he instigated accused 
Nos. 1 to 6 at the time when the bulls were 
seized. The complainant states that he 
has evidence to show that the 7th accused 
instigated his servants A. 1.to A. 6 to goand 
distrain the animals. If so, the Sub-Divi- 
sional Magistrate should have considered 
the complaint against the 3rd accused and 
if inspite ofthe allegation made he was of 
opinion, that there was no reason for be- 
lieving that the 7th accused instigated A,1 
to 6, he could have refused to issue process 
to the 7th accused and given his reasons 
for not doing so. 

It is further contended by the learned 
Advocate for the 7th accused and the learn- 
ed Public Prosecutor that as the evidence 
already recorded does not show any case 
against the 7th accused there isno need 
to order further enquiry ; but it has to be 
remembered that any evidence by these 
witnesses of instigation by the 7th accused 
would have been irrelevant to the enquiry 
against accused Nos,1to6. The fact that 
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there is no evidence on record against the 
7th accused is notin itself a sufficient rea- 
son, therefore, why this Court should not 
interfere in revision. In a case where seri- 
ous allegations of tyranny are made, I think 
the interests of justice require that this 
Court and the complainant should be satis» 
fied that the Sub-Divisional Magistrate 
has considered the allegations against the 
7th accused and has come to a decision 
either that there js no case against him or 
that there is. If there is, the Magistrate 
must issue process to him. 

This petition is, therefore, allowed and 
the Sub Divisional Magistraie ordered to 
consider the complaint as far as it concerns 
the 7th accused and to pass a proper order 
under s. 203, or to issue process under 
8, 204, Criminal Procedure Code. 

Nw. Petition allowed. 


NAGPUR HIGH COURT 
Miscellaneous Appeal No. 22 of 1936 
October 8, 1937 
PURANIK, J. 

Tan MUNICIPAL COMMITTEE, NAGPUR 
— APPELLANT 
versus 
RATANLAL—Respon DENT 
Land Acquisition Act (I of 1894), s3. 48, 18—Pro- 
cee sings and reference under 8, 16, coming to an end— 
Whether amounts to voluntary withdrawal by 
Government — Jurisdiction of Civil Court to award 
compensation under s. 48 (2)—Government ucquiring 
land for Municipality—Owner contesting —Reference 
under s. 18 —Cwvil suit by owner for declaration that 
land could not be acquired—Decree in his favuor be- 
coming jfinal—Parties discharging Collector—Com- 
pensation order against Municipality—~Municipality, 

if can appeal against it. 

Section 48, Land Acquisition Act, contemplates a 
voluntary withdrawal by Government before posses- 
sion is taken. Itis not intended to cover a case in 
which there is no such withdrawal but the proceed- , 
ings came to an end as they were found to be invalid. 
In such a case the proceedings automatially *drop 
and the aggrieved party is left to chooss his remedy 
in ordinary Civil Oourt against the party who com- 
mitted the wrong against it. Even assuming that as 
a result of the declaration by a competent Oivil 
Court that the original award was invalid; the 
Government abandoned the proceedings which amount- 
ed to withdrawal though not voluntary, s. 48, does 
not at once vest the Civil Court with power to deter- 
mine the compensation payable to the owner for the 
loss occasioned to him by the proceedings. The 
power is given to the Oollector under s. 43 (2). It 
is only when the Oolldctor exercises his powers under 
s.48(2) that the person dissatisfied with his award 
may apply for reference and s 48 (3) further says 
that the provisions of part IH will apply, so far as 
may be, to such references. 

A Municipal Committee wanted to acquire a piece 
of land on which stood some structure and moved the 
Government for acquigition in the usualcourse. The 
owner ofthe property appeared’ before the Land A¢ 
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quisition Officer and contested the proceedings. He 
did not accept the award with theresult that the 
Land Acquisition Officer made a reference to Vivil 
Qourt under s, 18 of the Land Acquisition Act. 
During the pendency of these proceedings, the owner 
of the property instituted a civil suit against the 
Municipal Committee and the Government for a 
declaration that the land could not be acquired and 
the proceedings for acquisition were invalid. The 
suit was decreed and an appeal filed by the Munici- 
pal Committee against the decision also failed. The 
Municipal Committee did not prefer a second appeal. 
The owner of the hcuse agreed to discharge the Ool- 
lector who represented the Government and the 
Court passed an order discharging the Collector. By 
this time the Municipal Committee had not decided 
to drop the proceedings and was still considering 
whether a second appeal should be filed. Whenthe 
order {against it became final, the Municipality 
“was directed to pay damages to the owner. The 
action purported to be under s. 48. On an appeal 
to the High Court against the order, a preliminary 
objection was taken that it was only the Secretary 
of ee who could file an appeal and not the Munici- 
pality : 

Held, that after the final order declaring the ac- 
quisition to be invalid, the proceedings and reference 
arising therefrom came to an end, When the Col- 
lector was discharged, only the owner and the Muni- 
cipality remained as parties, The parties affected 
by the order being the Municipality, it alone had the 
locus standi to file an appeal against it. 


Misc. A. from an order of the Court cf 
the First Additional District Judge, Nagpur, 
dated October 25, 1935, in Miscellaneous 
Judicial Oase No. 35 of 1928. 

Mr. W. S. Barlinge, for the Appellant. 

Mr.W. H. Dhabe, for the Respondent, 


Order.— The facts of the case briefly 
are :—-The Municipal Committee, Nagpur, 
wanted to acquire a piece of land on which 
stood some structure and moved the Gov- 
ernment for acquisition in the usual course, 
Ratanlal, the owner of the property, appear- 
ed before the Land Acquisition Otficer 
and contested the proceedings. He did not 
accept the award with the result that the 
Land Acquisition Officer made a reference 
to a Civjl Court under s, 18 of the Land 
Acquisition Act. During the pendency of 
these proceediags, the owner of the property 
lustituted a civil suit agaist tbe Municipal 
Committee and the Government for a dec- 
laration that the land could not be acquir- 
ed and the proceedings for acquisition 
Were invalid, Civil Suit No, 163 of 1930. 
The suit was decreed and an appeal filed 
by the Municipal Committee against the 
decision also failed. The Municipal Com- 
mittee did not prefer a second appeal. 

_As the owner of the house instituted a 
civil suit for a declaration that the acquisi- 
tion proceedings were invalid, the Addi- 
tional District Judge before whom the refer- 
ence Came up for investigation and deci- 
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sion stayed his hand till the. decision of the 
suit and the appeal. After the decision in 
first appeal, the Collector through his 
Pleader stated before the Court that he 
should be discharged from the proceedings. 
Tce owner of the house agreed to discharge 
him andthe Cqurt passed an order on Octo- 
ber 26, 1934, discharging the Oollector. By 
this time the Municipal Committee had not 
decided to drop the preceedings and was still 
considering whether a second appeal should 
be filed. The Additional District Judge, there- 
fore, adjourned the case to January 11, 1935. 
On January 11, 1935, the Municipal Commit- 
tee stated to the Court thatit was decided not 
to file a second appeal On January ll, 
1935, the position thus wasthat the owner 
of the touse Ratanlal had obtained a final 
order in his favour that the land acquisition 
proceedings started by Government were in- 
valid, 

The reference that arose out of these 
proceedings and which was then pending 
before the Additional District Judge 
came to an end and tre Additional Dis- 
trict Judge should have in the ordinary 
course dropped the proceedings, but the 
owner of the house filed an application 
requesting the Additional District Judge to 
award to the owner compensation against 
the Municipal Committee, Nagpur, for 
wrong done by the proceedings and damages 
on account of the dismantling of the 
house that stood on the site. He clained 
Rs. 875. This application was resisted by 
the Municipal Committee and it was urged 
that the Court had no jurisdiction to en- 
quireinto the question of damages and 
costs. 

The learned Additional District Judge 
by his order dated October 25, 1935, held 
that the Court had jurisdiction to determine 
the amount of compensation payable to the 
appellant on account of damages sustained 
and to allow the amount with costs of the 
proceedings in his Court but it could not 
allow tne costs incurred in Collector's Court. 
The Court came to this conclusion on its 
interpretation of s. 48 of tue Land Acquisi- 
tion Act. The Court finally awarded 
Rs. 194-14 0 tothe owner of the house and 
directed the Municipal Committee to pay 
the same to the owner cf the house. 

This petition of appeal or revision is 
filed against this order by the Municipal 
Committee, Nagpur, through the Collector, 
Nagpur. Tnis case is registered in this 
Oourt as Miscellaneous Appeal No. 22 of 
1936. It was filed as an application for ree 
vision under 8.115, Oivil Procedure Code, 
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by the Municipal Committee, Nagpur, by its 
Secretary through the Collector. The Deputy 
Oommissioner, Nagpur, endorsed thereon 
“forwarded”. The pelition was presented 
in this Court bythe sgent of the Municipal 
Committee on December 7, 1935, with a 
power-of-attorney in his favour b} the Muni- 
cipal Committee. Later on he filed a fresh 
power on December 9, 1935, from the Deputy 
Commissioner, Nagpur, authorising him and 
Mr. Barlinge to file the petition and con- 
duct the same. On the motion of hearing it 
was registered and admitted as a Miscel- 
laneous Appeal. 

A preliminary objection is raised by the 
respondent that this appeal by the Munici- 
pal Committee is inecmpetent. It is argued 
that in all cases under the Land Acquisition 
Act, the Secretary of State is the proper 
party and he alone can file an appeal or 
revision and the Corporation or the Oom- 
mittee at whose instance the acquisition is 
made hss no locus standi. Reference was 
made tos. 50 of the Land Acquisition Act 
and Collector and Chairman, District Board 
Gujranwala v. Hira Nand (1) and Collector 
of Akola v. Anand Rao (2),I am of the 
opinion, that neither s, 50 nor any of the 
eases cited have any bearing on tke facts 
of the present case, I have stated the facts 
fully in paras. 1 to4of this order and it 
will be clear therefrom that as soon as the 
owner of the property obtained a final dec- 
Jaration through Civil Court that the land 
acquisition proceedings were invalid, the 
proceedings and the reference arising there- 
from came to an end. During the pendency 
of the reference, all parties agreed to dis: 
charge the Collector who represented the 
Government from the proceedings and Gov 
ernment thus ceased to be a party to the 
proceedings on and after October 26, 1934. 
Thereafter the only parties before the 
Court were the owner of the property and 
the Municipal Committee, Nagpur, on whose 
behalf the proceedings were started. On 
November 1, 1935, the owner of the property 
asked the Civil Court to award damages 
and costs against the Municipal Committee, 
Nagpur, and the Court purporting to act 
under s. 48 of the Act, has awarded the same 
against the Municipal Committee, Nagpur, 
by its order which is the subject-matter of 
this appeal or revision. The party affected 
by the decision is the Municipal Committee, 
Nagpur, and nol the Collector represent- 
ing the Government, and in the peculiar 
circumstances of the case, the Municipal 

(1) 9 L 667; 111 Ind. Cas, 477. 

(2) TN LB 88; 1) Ind. Oas. 690, 
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Committee, Nagpur, alone could move this 


Court. The said Committee filed this peti- © 


tion as an application under s. 115, Civil 
Procedure Code, and contends that the 
Court below. acted without, jurisdiction. 
Though this case is registered as an appeal, 
Oounsel for the Municip. Gommittee still 


persists in saying that it should be treated - 


as arevision, and in the alternative it is 
argued thatif it be considered necessary 
that the appealor application for revision 
should be filed by the Collector as repre- 
senting the Government, it may he treated 


as so filed on December 9, 1935, when the ` 


Collector authorised its filing... In Collec» 
tor of Akolav. Anand Rao (2), it was laid 


down that the Collector is the ‘agent of Gove ' 


ernment and an application or appeal filed 
by him is for all practical purposes filed by 
Government and can be dealt with as such, 


If the decision of the Court below be re . 


garded as an award and if it be necessary 
that an appeal ought to be filed by Govern- 
ment against it, the present petition can 
undoubtedly be treated as an appeal filed cn 
December 9, 1935, and it is within time but 


I prefer to hold that the Government ree ` 


presented by the Oollector was discharged 
from the proceedings on October 26, 1934, 
as per order of the Court of that date in 


the ordersheet and that thereafter rightly . 


or wrongly the only parties before the - 


Court were the owner of the property and 
the Municipal Committee and the former 
has succeeded in obtaining an order against 
the latter which is the subject-matter of 
dispute before this Court. The Municipal 
Committee, Nagpur, could under the cir- 
cumstances move this Court, in revision 
and as the-order that has been passed by 


the Court though purporting to -be one under: - 


s. 48 of the Act is, as I will 
without jurisdiction and 


nary objeciion. 6 $ 

The procedure adopted by the lower Court- 
is not at all justified by law.. At the ins- 
tance of the Municipal Committee, Nagpur, 
the Governament started land acquisition 
proceedings of-the property belonging to the 
non applicant- (respondent) and gave an 
award. As the owner of the house did not 
accept the award but asked for a reference, 
the Collector made the reference under s. 18 
of the Land Acquisition Act, but thereafter 
the owner obtained a decision that the 
land acquisition proceedings started by 
Government were invalid. This decision 
was binding on all parties including Gov- 
ernment. The necessary consequence of this 


~ 


show later, -’ 
interference -in- 
revision is justified. I overrule the prelimi- 


> 
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Mlecision was that the Land Acquisition pro- 
seedings and the reference under s. 18 
€rminated and the Additional District 

Mudge became functus oficio. He had no 

~urisdiction thereafter to entertain any 
application from the owner of the house and 

«ward him damages and costs as he 

mourports to have done under s. 48 of the 
aand Acquisition Act. 

The learned Additional District Judge's 
nterpretation of s. 48 of the Land Acquisi- 
10n Act is erroneous on the face of it. He 
sontends that as the Government has 

sbandoned the acquisition as a result of the 
sivil suit by which the acquisition proceed- 
ngs were held to be invalid, it must be 
leemed to have withdrawn from the 
acquisition and, therefore, compensation 

scan be awarded by him under s. 48 of the 
and Acquisition Act. Section 48 of the 
and Acquisition Act runs thus :— 

“48 (1) Except inthe cass provided for in s. 36, the 
Jovernment shall be at liberty to withdraw from the 


macquisition of any land of which possession has not 
een taken, 

(2) Whenever the Government withdraws from any 
such acquisition, the Collector shall determine tha 
sera of compensation due for the damage sufferei 

y the owner in consequence of the notice or of any 
proceedings thereunder, and shall pay such amount 
“0 the person interested, together with all costs 
‘easonably incurred by him in the prosecution of 
(he proceedings under this Act relating to the said 
an 


(3) The provisions of part III of this Act shall 
apply, so faras may be, to the determination 
of the compensation payable under this section”, 

It is contended on behalf of the Municipal 
Committee, Nagpur, that this is not a case 
in which there isa withdrawal by Govern» 
ment as contemplated by s. 48 of the Act 
but the proceedings have come to an end 
by the declaration granted by the Civil 
‘Court in Civil Suit No. 163 of 1930 and thus 
the Additional District Judge to whom 
@ reference was made became functus 
oficio. Lam of the opinion that this con- 
tention ip correct, Section 48 of the Act 
does not at all come into play in this case. 
Section 48 contemplates a voluntary with- 
drawal by Government before possession 
is taken. It is not intended to cover a 
case in which there is nosuch withdrawal 
but the proceedings came to an end as 
they were found to be invalid. In sucha 
tase the proceedings automatically drop 
ind the aggrieved party is left to chooge 
ais remedy in ordinary Civil Court against 
the party who committed the wrong against 
it. The uand Acquisition Act does not 
provide a cheap remedy for such a 
grievance. The lower Court failed to 
106ice that dhe jurisdiction it exercises 
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under the Land Acquisition Act is a 
restricted one and the Civil Oourt has no 
Tight to widen it and act in contravention of 
the provisions of the Act. In this particular 
case there was an award, which not 
having been accepted a reference under 
s. 18 of the Ack was made to determine the 
correct amount * of compensation payable 
but subsequently the award itself was. 
declared invalid by a decree of a competent 
Court with the result that the reference 
that was made also terminated. I fail to 
see how s. 48 of the Act can be used to 
justify the action taken by the Court below. 
The said section refers to a different 
case altogether. Section 48 contemplates a 
case where Government withdraws from 
the acquisition before possession is taken. 
It then states that in such a case the 
Collector shall determine the amount of 
compensation due for the damages suffered 
by the owner in consequence of the notice 
of any proceedings thereunder and shall 
pay such amount to the person interested 
together with all costs reasonably incurred 
by him in the prosecution of the proceed- 
ings under this Act relating tc the said 
land. Lt further states that the provisions 
of part III cf this Act shall apply, so far 
as may be, to the determination of the 
compensation payable under this section. 
Provisions of part III are the provisions 
which deal with references to Court and the 
procedure. f | 

The language of the section is plain and 
clearly indicates what is to be done by 
whom and when. There must bs firstly a 
withdrawal by Government from acquisi- 
tion, then the Collector should determine 
the compensation payable consequent on 
such withdrawal and in case the award of 
such compensation is not accepted, the 
party dissatisfied with the award may 
apply for reference to Civil Court and on 
such a reference the provisions of part III 
will, so far as may be, apply. 

Iam of the opinion that there was no 
withdrawal by Government of the acquisi- 
tion in this case as contemplated by s. 48 
and this section does not come into play. 
Even assuming that as a result of the 
declaration by a competent Civil Court 
that the original award was invalid, the 
Government abandoned the proceedings 
which amounted to withdrawal though not 
voluntary, s. 48 does not at once vest the 
Civil Court with power to determine the 
compensation payable to the owner for the 
loss occasioned to him by the proceedings. 
The poweris given to the Oollector under 
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s. 48 (2). It is only when the Collector 
exercises bis powers under s. 48 (2) that the 
persen dissatisfied with his award may 
apply fer reference and s. 48 (3) further 
says that the provisions of part III will 
apply, so far as may be, to such refer- 
ences. F 

The learned Additional District Judge has 
‘usurped the functions of the Collector and 

‘has himself made the award under s. 48 
(2). He was not empowered to do so and 
has clearly acted without jurisdiction. 
Their Lordships of the Privy Council in 
Nusserwanjee Pestonjee v. Meer Mynoodeen 
Khan (3) at p. 155% state as under: 

“Whenever jurisdiction is given to 8 Court by an 
Act of Parliament or by a regulation in India and 
such jurisdiction ig only given upon certain specified 
terms contained in the Regulation itself, it is a 
universal principle that these terms must be complied 
with in order to create and raise the jurisdiction, 
for if they be not complied with, the jurisdiction 
does not arise.” 

The above principle applies to the case. 
Section 48 of the Land Acquisition Act 
conferred the power on the Collector to 
determine tLe compensation after the with- 
drawal and not on the Civil Court. No Civil 
Court could, therefore, assume jurisdiction 
to determine it, ifit be considered that there 
was a withdrawal. 

I am, therefore, clearly of the opinion 
that while dealing witha case referred to 
it under s. 13 of the Act which came to an 
end automatically the moment it was held 
by a competent Court that the award out 
of which the reference was made was 
invalid, the Civil Court dealing with the 
reference had no power to determine the 
compensation payable to a party much less 
compensation payable to the party for 
damage suffered in consequence of the 
proceedings. Such power is vested in the 
Collector only in cases of withdrawal by 
Government from acquisition before posses- 
sion is taken and if the Collector makes an 
award in such a case and thereafter a refer- 
ence is made to Civil Court that reference 
can be deslt with by Civil Court but other- 
wise it has no jurisdiction under the provi- 
sions of the Land Acquisition Act. 

The Court below as soon as it was ap- 
praised of the fact that the award which 
gave rise to the reference before it was 
declared invalid ought to have dropped the 
proceedings and returned the papers to the 
Collector. It became functus officio and 
could not entertain at that stage an applica- 
tion from the owner of the property for 


(3) 8 MIA 134 at p 155 ©). 
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eompensation for damage sustained in con- 
sequence of the proceedings taken against 
him. Such an application was not triable 
and ghould have been rejected. The Court 
below acted without jurisdiction in enter- 
taining the application and passing an 
order in favour of the owner. This is pre- 
eminently a case in which interference 
either in appeal cr an application under 
s. 115, Civil Procedure Code, is called for, 
I set aside the order of the lower Court and 
dismiss the application of the owner filed 
by him in the lower Court on {November 1, 
1935. 

The result is that this petition is allowed 
with costs. Pleader’s fee Rs. 25 which will 
be paid to the Municipal Committee, 
Nagpur, which is-held by me to be the 
proper party filing this petition. 


D. Petition allowed. 





OUDH CHIEF COURT 
Full Bench 
Application No. 22 of 1936 
September 19, 193¢ 
Tuomas, C. J., Z1a-0L HASAN AND 
HAMILTON, JJ. 
On a difference of opinion between 
SRIVASTAVA, O. J. AND SMITH, J. 
Thr. SHEO RATAN SINGH—APPLICANT 
versus 
DEPUTY COMMISSIONER, FYZABAD, 
as MANAGER, COURT or WARDS, 
DEOGHAK ESTATE AND sNoTHER— 
OPPOSITE Pasty 
U. P. Agriculturists’ Relief Act (XXVII of 1934), 
8. 212), Provisos (1) and (2)—Persons referred in 
proviso (1), if subject to rule in proviso (2). 
The persons referred to in the first proviso tos. 2 (2) 
of the U. P, Agriculturists' Relief Act are subject to 
the rule contaimed in the second proviso of that sub- 


section, B. N. Vyas v. Barkhandi Mahesh Pratap 
Narain Singh (2), followed. 


App. for revision of the order of,the Civil 
Judge, Sultanpur, dated November 16, 1935. 


Smith, J.—(September 14, 1937.)—This is 
an application in revision ın respect of an 
order of the learned Subordinate Judge 
of Sultanpur. 

The facts briefly stated are that Raja 
Muhammad Yasin Ali. Khan and his 
wife, Kani Khurshed Bano, are judgment- 
debtors under a final decree dated April 
27, 1935. On July 25, 1935, they presented’ 
an application under as. 4, 5 and 30 of the 
Agriculturists’ Relief Act asking for 
reduction of interest and the fixing of 
instalments. By his order of November 16, 
1935, with which we are now concerned, 
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the learned Subordinate Judge reduced the 
rate of interest and fixed instalments. 
The decreesholder denied thatthe appli- 
cants were agriculturists, but the finding of 
the learned Subordinate Judge on that 
point was that they are agriculturists, 
After the order of the learned Court below 
had been passed, the estate of Raja Muham- 
mad Yasin Ali Khan was in the month 
of August 1936, taken under the manage- 
ment of the Court of Wards. This present 
application is by the decreeeholder, the 
Opposite parties being the Deputy Commis- 
Sioner of Fyzabad, as Manager of the 
Court of Wards and: Rani Khurshed 
Bano. 

The only point taken by the learned 
Counsel for the applicant before us is that 
the finding of the learned Court below 
on the status of the judgment-debtors was 
incorrect, and that they are not agricul- 
turists. 

The judgment-debtors are big zamindars 
paying land revenue of over Rs. 16,000 
per annum. According to the written 
statement put in by the deeree-holder in 
reply to the application of the judgment- 
debtors, the latter pay income-tax and are not 
agriculturists. Whether this income-tax is 
assessed on Raja Muhammad Yasin Ali Khan 
alone, or on him and his wife jointly, does 
not clearly appear. The learned Subordi- 
nate Judge speaks as if the income-tax 
is paid by the Raja alone, in his order 
of November 16, 1935, tne learned Sub- 
ordinate Judge said that the. amount 
assessed “last year” was Rs. 169. As, 
however, the cesses payable by the judg: 
ment-debtors are approximately Rs. 1,700 
and this, according to the learned Court 
below, is the same thing as the “rate” under 
the District Boards Act, the -learned 
Subordinate Judge said that the income= 
tax iņ question ismuchless than the 
local rate, and that the applicants, 
before him were, therefore, not taken out 
of the category of agriculturists, ‘That, 
at any rate, was his general conclusion. 
In his order he sometimes speaks of 
“applicants” inthe plural, and some times 
of “applicant” in the singular. He clearly 
had in mind, in arriving at his conclusions, 
the contents both of the first and the 
second provisos to subs. (29 of s.2 of the 
Agriculturists’ Relief Act, 

The whole question that is before us 
relates to the proper interpretation 
of the second proviso, which runs as 
follows: e 


“Provided also that no person shall be deemed — 
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to bean agriculturist if he is assessed to income- 
tax, which if he belongs to any of the classes (a) to 
(e) above. exceeds the local rate payable onthe 
land which he holds, or,if he belongsto class (f) 
above, exceeds 5 per cent. of his rent, or, if he 
belongs to class (g) above, exceeds Rs, 25." 

The contention of the learned OUounsel 
for the applicant is that this proviso shats 
out from the category of agriculturists all 
persons who pay any amount of income 
tax whatsoever, save for the reservation 
that the payment of income-tax does not 
so exclude persons belonging to classes 
(a) to (e) in subs. (2) whose Income-tax 
does not exceed the local rate payable 
on their land; persons belonging to 
class (f) of that sub-section whose income- 
tax does not exceed 5 per cent. of their rent; 
and persons belonging to class (g) of tne 
sub-section whose income-tax does not 


exceed Rs. 25. The contention of the 
learned Counsel for Rani Khurshed 
Bano is that the second proviso only 


applies to the persons mentioned in it, 
and has no reference to persons who only 
come within thedefinition of agriculturists 
by the application of the contents ofthe 
first proviso. The learned Government 
Advocate took no pars in the discussion 
when the application was argued before 
us, but he has since putin an application, 
in which be urges the same view as that 
contended for by the learned Counsel 
for Rani Khurshed Bano. | 
Lam of opinion that the second proviso 
must be limited to the persons mentioned 
in paragraphs (a) to (g) inclusive of sub-s. 
(2) of s. 2, since they are the only per- 
sons mentioned in it, and I am further 
of opinion that the contents of the 
first proviso do not operate so as to 
include in the classes mentioned in those 
paragraphs persons who are only agricultu- 
rists by virtue of the contents of the ärst 
If the contention of the learned 


proviso, 
Counsel for the decree-holder were 
accepted, the result would be that apart 


from the reservations made in the second 
proviso, the payment of even one rupee of 
income-tax would exclude any person 
from the benefits conferred by the Act 
upon agriculturists. In other words, 
the result would be that a zamindar 
paying over Rs. 1,000 per annum as land 
revenue would be excluded from the 
category of agriculturists, if he pays 
one rupee as income-tax. This result does 
not app2ar to be reasonable, or to have 
been intended by tie framers of the Act. 
The learned Counsel for the decree-holder 
does not contend that such a result is 
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reasonable, but he 
interpretation he puts upon the second 
proviso is justified by its phraseology, 
and that the reasonableness or otherwise 
of such an interpretaticn is a matter 
which cannot be taken into consideration. 
Jn my opinion the interpretation put 
upon tke second proviso by the learned 
|. Counsel for the decree-holder is not a 
necessary consequence of. the phraseology 
used. in it, and as that interpretation 
is in itself unreasonable, I think it should 
not be accepted, if it is possible reason- 
ably to interpret the proviso otherwise. 
As I have said already, l take the view 
that the second proviso relates only to the 
classes of persons mentioned in it, 
namely the classes of persons specified 
in-paragraphs (a) to (g) inclusive, of the 
second sub-section to s. 2 ofthe Act, and 
that within those classes are not included 
persons, who weuld belong to those 
classes ifthe limits of land Tevenue, loval 
rates, Tent and area mentioned in those 
Paragraphs were omitted, though such 
persons, by virtueof the contents of the 
first proviso ceme within the calegory of 
agriculturists for the purposes of certain 
provisions of the Act. 

Jt is not, I think, out of place to mention 
that the view 1 lake is the view that has 
been taken, presumably independently 
of one another, by three commentators on 
the Act. Mr. 8. K. Agnihotri, in his com- 
mentary entitled: “The United Provinces 
Agriculturiste’ Relief, and other Debt 
Acts, 1934”, says at p, 17: 

“It is noteworthy that the exception based on 
payment of income-tax relates only to agricul- 
turisis whose casefalls under cls. (a) to (gand not 
tothe class of agriculturists falling within el. ik) 
or the first clause of the proviso, Hence, obviously 
inthe case ofthe latter class the payment of 
income-tax would not stand in the way of their 
oo. the benefit available to them under the 

ct, 


contends that the 


By the phrase “the first clause of the 
proviso”, I take this learned Commentator 
to mean the first proviso. Mr. M. Akhtar 
Hasanin his commentary entitled: “The 
U.P. Debt Acts", at p. ið of the portion 
of the book dealing with the Agriculturists’ 
Relief Act, says : 

“It must be noted that there is no mention in 
this pioviso of the persous belonging to cl. (h) 
or provisol. Therefore, it follows that persons be- 
longing to these classes will not be deprived of 


the benefitof the Act even if they are assessed to 
any amount of income-tax.” 
Rai Sahib Rai Rajeshwari Prasad, in 


his ccmmentary entitled: “The United 
Provinces Debt Acts, 1934", at pp. 8 9 of the 
portion of the book relating to the 
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Agriculturiste’ Relief Act, says : 

“Tt will be noticed that the exception on the 
ground of payment of income-tax relates only to 
agriculturists as defined in sub-ss. 2 (2) (a) to 2 (2) . 
(g) and not to the class of agriculturists mentioned 
in sub-s. 2 (2) (A)and jthe first proviso. Thus as 
farasthe latter class of agriculturists are con- 
cerned, payment of income-tex will not, it is sub- 
mitted, deprive them ofthe benefit to which they 
are entitled under the Act.” 


The result is that,in my opinion, the 
payment of the income-tax in question, 
whether it was assessed on Raja Muham- 
mad Yasin Ali Khan alone, or on both 
him and his wife, Rani Khurshed Bano, 
does not take them out of the Category of 
agricultnrists, and I therefore, think that 
the view taken by the learned Subordinate 
Judge was correct, and I would according- 
ly dismiss this revisional application, 

The learned Subordinate Judge was 
wrong in saying that cesses are the 
same thing as the local rate imposed under 
the District Boards Act,and if my view 
on the main question is not accepied, 
it will be necessary to send the case back 
for an inquiry as to the amount of the 
local rates payable by the judgment- 
debtore, butif my view ig accepted, no 
such question arises, 

Srivastava, C. J.—(September 20, 1937) 
—Tne facta of this case have been fully 
stated by my learned brother Smith, J. 
It is not, tnerefore, necessary for me to 
Tepeat them. The two questions which 
are required to be decided are :— 

l. Whether persons who come within 
the definition of agriculturists by virtue 
of the first proviso to s. 2 (2) of the 
Agriculturists’ Relief Act are not to be 
deemed agricuiturists if they are assessed 
to any income-tax irrespective of its amount, 
and, 

2. Whether persons referred to in the 
aforesaid first proviso are subject to the 
rule contained in the second proviso that 
they shall not be deemed to be agricul- 
turists if they are assessed to jncome-tax 
exceeding certain amount. 

The decision of these questions resta où 
the interpretation to be placed on the 
first two provisos’ to the definition contained 
in s. 2 (2) of the Act. The scheme of the 
definition seems to be to divide agricul- 
turists into ,two classes, namely the 
small agriculturists and the big agricul= 
turisis. ‘he small agriculturists are dese 
cribed in cis. ja) to (k) of the section. 
They are to be treated as agriculturista 
within the meaning of that term wherever 
it has been used in the Act and ate entitled 
to the benefits of all the provisions of the 
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Act. The big agriculturists, on the other 
hand, areto be treated as agriculturists 
only forthe purpose of certain provisions 
specified in the first proviso. As regards 
the first question, the contention of the 
decree-holder is tantamount to this namely, 
that the second proviso should be interpret- 
ed as laying down a generalrule to the 
effect that no person shall be deemed to be 
an agriculturist if he is assessed to any 
income-tax, and then grafting on this 
general rule exceptions in tbe case of per- 
sons belonging to any of the classes (a) to (e) 
if the income-tax paid by them is less than 
the local rate payable on the land held by 
them, and in the case of persons belonging 
to class (f) if the income-tax is less than five 
per cent. Of their rent, and in the case of 
persons belonging to class (g) if it is less than 
Rs. 25. I am definitely of cpinion that the 
phraseology of the proviso does not justify 
this interpretation. All that the proviso 
lays down is that if persons belonging to 
any of the classes (a) to (g) pay income-tax 
exceeding the limits prescribed for each 
class, they shall cease to be regarded as 
agriculturists. It seems tome clear that it 
does not lay down any general rule based 
on Mere assessment to income tax irrespec- 
tive of the relation which the amount of the 
income-tax paid by them bears to the local 
rate, etc, as laid down in the proviso. The 
comma placed after the word income-tax 
and the use of the word “which” which 
follows it, leaves no doubt in my mind that 
there is absolutely no justification for the 
interpretation sought to be put by the 
decree-holder. The acceptance of that 
interpretation would also lead to the absurd 
result that whereas a small agriculturist 
would cease to be an agriculturist only if 
he pays income-tax exceeding a certain 
amount yeta big agriculturist of the class 
referréd to in the first proviso would cease 
to ba an agriculturist and would be deprived 
of all the benefits of the actifhe pays any 
income-tax at all. For these reasons I have 
no hesitation in deciding the first question 
against the decree-holder. Happily my 
learned brother Smith, J and I are in 
agreement on this point. 
\ Next as regards the second question. I 
regret I cannot see eye toeye with him. 
The first proviso lays down that for the 
purpose of certain provisions of the Act, 

‘an agriculturist means also a person who would 
belong to a class of persons mentioned in parts (a) to 
(g) of this sub-section, if the limits of land revenue, 


local rateserent aud area mentioned in these parts 
were omitted ” 


‘I think that this proviso may well be 
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paraphrased as meaning that for the pur- 
pose of certain provisions of the Act speci- 
fied therein parts a) to (g) of this sub- 
section should be read as if the limits of 
land reventte, local rates, rent and area 
mentioned in .these parts were omitted. 
Now in the present case the judgment- 


| debtors are persons paving land revenue of - 


over Rs, 16,000 per annum. The parties 
are agreed that apart from the effect of the 
second proviso they: must be regarded as 
agriculturista witbin the definition in s. 2 (2) 
of the Act. The argument of the decree- 
holder is that they are agriculturists under 
the first proviso but not under part (a) of 
the sub-section. The argument seems to 
me to ignore the fact that the first proviso 
does not lay down any new class of agri- 
culturists and is nothing more than a 
proviso to parts fa) to g) of the sub-section. 
It seems to me to be wrong to say that the 
judgment-debtors are agriculturists under 
the first proviso. The more correct way of 
expressing it would be that the judgment- 
debtors are agriculturists under part (a) of 
the sub section read with first proviso. Tt 
should also be noted that nowhere either in 
this sub-section or in anv other provision of 
the Act any agriculturist is referred to as 
an agriculturist under or of the class men- 
tioned in the first proviso. Wherever we 
find mention of the class the reference is to 
one or other of classes (a) to (h). 


Turning now to the second proviso, it lays 
down that a person belonging to class (a) 
of the sub-section shall not bs deemed to 
be an agriculturist if he is assessed to 
income-tax exceeding the local rate piyabla 
on the land which he holds. I am of opinion 
that the judgment-debtors iu the present 
case for reasons mentioned above must be 
treated as agriculturists of class (a). I can 
see no point in making the rule laid down 
in this proviso applicable to a small agri- 
culturist who pays land revenue not exceed- 
ing Rs. 1,000 per annum and making it in- 
applicable to bigger agriculturists payiag 
land revenue in excess of that amount. 
The object underlying the rule contained 
in this proviso clearly is to make 

“the question whether a person is to be deemed an 
agriculturist ........... depend upon the relation which 
the income-tax paid by him bears to his iacome from 
agricultural sources.” 

It is difficult to imagine any reason for 
making a distinction betwean a small and 
big agriculturist for the purpose of this 
proviso. Ths interpretation which I seek 
to place on the terms of this proviso is not 


| only reasonable but appears to ma to be 
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fully consistent with the phraseology used 
init. I am therefore of opinion that the 
proper interpretation to be placed on the 
first two provisos is that the persons refer- 
red to in the first proviso are glso subject 
to the rule contained in the second proviso. 
It therefore becomes necebsary to find 
whetker the income tax to which the judg- 
ment-debtors are assessed does or does noj 
exceed the local rate payable on the land 
held by them. The learned Civil Judge 
has held that the local rate referred to in 
the second proviso is the same as cesses. 
I cannot agree with this opinion of the Civil 
Judge. He seems to have overlooked the 
Bench decision of this Court in Lachhman 
Singh, Thakur and others v. Dhanesh Singh 
Raja and another, 1956 O. W. N. 25 (1), 
in which the distinction between cesses and 
local rates is clearly pointed out. 

I would therefore remit the following issue 
to the lower Court for a finding :— 

Does the amount of income-tax to which 
the judgment-debtors are assessed exceed 
the local rate payable on the land held by 
them ? 


Simith and Srivastava, JJ.—(Septem- 
ber 22, 1937)—As there is a difference of 
opinion amongst the Judges forming the 
Division Bench cn a questicn of law, we 
refer the following question for opinion toa 
Full Bench :— 

_ “Are the persons referred to in the first proviso to 
s. 2 (2) of the U. P. Agriculturists’ Act subject or not 
to the rule contained in the second proviso of that 
sub-section ?” 

Mr. Naimullah, for the Applicant. 

The Government Advocate and Mr. M. 
Wasim, for the Opposite Party. 

Judgment of the Full Bench. 

In this applicaticn for revision under 
s. 115, Civil Procedure Code, against an 
order of the learned Civil Judge of Sultan- 
pur, the learned Judges constituting the 
Bench before which the case came up for 
hearing differed as to the correct interpreta- 
tion to be put on proviso 2 to s. 2(2) of 
the U. P, Agriculturists’ Relief Act. They 
accordingly referred the following question 
for decision by a Full Bench :— 

“Are the persons referred to in the first proviso to 
s. 2 (2) of the U. P. Agriculturists’ Relief Act subject 
or not to the rule contained in the second proviso of 
that sub-section.” 

The question of the interpretation of the 
second proviso to s. 2(2) of the U. P. Agri- 
eulturists’ Relief Act arcse in the case of 
B. N. Vyas v. Barkhandi Mahesh Pratap 


(1) (1936) O W N 25; 160 Ind. Cas, 323; 1936 O L R 
40;8RO 255; A I R 136 Oudh 179; 12 Luck 68; 
(2936) R D 52 (2). 
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Narain Singh, 1938 O. W. N. 836 (2), before 
a Bench of this Court of which two of us 
were members and it was held :— 

eats ak It is not to our minds the payment of income- 
tax absolutely which takes away the effect of the 
first proviso but in the case ofa person belonging to 
el, (a, only when the income-tax which he pays 
exceeds the local rate payable on the land which he 
holds. The proviso clearly shows that it is not the 
payment of income-tax irrespective of its amount 
that attract the operation of that proviso.” 

This clearly shows that the view of the 
Bench was that a person whois an agri- 
culturist hy virtue of the first proviso to 
8. 2 (2) of the Act is as much subject to the 
Tule contained in proviso 2 as one who is 
an agriculturist under s. 2(2) independently 
of the first proviso. 

We are of opinion that the view taken in 
the case of B. N. Vyas v. Barkhandi Mahesh 
Pratap Narain Singh, 1938 O, W. N. 836 
(2), is correct. We, therefore, answer the 
question referred to the Full Bench ag 
follows :- 

The persons referred to in the first proviso 
to s. 2 (2) of the U. P. Agriculturists’ Relief- 
Act are subject to the rule contained in the 
second proviso of that sub-section. 

D. Question answered, 

(2) (1938 O W N 836; 177 Ind. Oas. 362; 1938 R D 
738; 11 R O 42. 


LAHORE HIGH COURT 
Second Civil Appeals Nos. 151 and 
152 of 1937 
May 75 1937 
BBIDE, J. 
OHUNI SHAH—PLAINTIFF—APPELLANT 
VETSUS 
AMAR SINGH—DEFENDANT 
— RESPONDENT 
Evidence — Attestation — Attesting witness, if can 
be presumed to have knowledge of conients—Highway 
—Dedication—Long user by public of roof of building 
ag public street—Presumption of dedication, ig arises 
— Evidence of intention to dedicate, necessity 


of. 

ae attesting witness cannot be presumed, from the < 
mere fact of attestation, to be aware of the contents of 
the document, much less to a mere recital of boun- 
daries. Fazal Hussain v. Jiwan Shah (1), relied 


on. 

To prove that the roofs of a building form a publia 
thoroughfare, it is necessary to have evidence as to 
their dedication for public use, express or implied. 
Mere evidenceof witnesses on the record to the effect 
that the roofs in q@estion have been used by pedes- 
trians for access to the neighbouring public streets 
for a long time, does not necessarily raise a pre- 
sumption as to dedication in every case, There must 
be an intention to dedicate, of which the user by the 
public ig mere evidence and nomore. Folkestone 
Corporation v. Brockman <2), referred to. i 

A single act of interruption, is of much nore weight 
on the question of intention to dedicate than many 
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cts of enjoyment, Poole v. Huskinson (8), referred 


0. 

S.C. As. from the decree of the District 
mtj udge, Sialkot, dated October 26, 1936, 
Mr. Achhru Ram, for the Appellant. 
Mr. M. C. Mahajan, for the Respondent. 


Judgment.—Second Appeals Nos. 151 
mwand 152 arise outoftwo suitsofa similar 
«character in which the main point for 
«decision was the sare, viz. whether the 
roofs of plaintiffs’ shop along with those 
of certain adjoining shops situated in 
Sialkot town formed a public road. The 
plaintiffs sued to restrain the defendants 
from using the roofs of their shops as a 
public road and for certain other reliefs. 
The learned District Judge has held 
that the roofs in question were used as a 
public road, but he has given a decree 
restricting the right of user to a strip 10 
feet in width adjoining defendants’ 
houses. From this decision plaintiffs have 
appealed. The sole point argued in the 
appeals was whether the learned District 
Judge was right in holding that the roofs 
of the shops in question were part of a 
thoroughfare. It has been found that 
the roofs have not been under the manage- 
ment of the Municipal Committee of 
Sialkot and are not paved, cleaned, or 
lighted by that body. The roofs, however, 
give easy access to two public streets on 
either side through narrow entrances 
about 2 or 3 feet in width and have been 
used as a short cut by pedestriansfor a 
long time. On the basis of this long user 
the Courts below have presumed ‘dedi- 
cation’ of the said roofs as a public 
thoroughfare. 

The learned Counsel for the appellants 
has urged that the learned District Judge 
has erredin :(a)not taking into consi- 
deration certain relevant documentary 
evidenc®, viz. Ex. P-3 and a judgment dated 
October 22, 1914, by Mr. Rose in Civil 
Appeal No. 306 of 1914; (b) in relying on 
some irrelevant evidence, viz, Exe. D-4 
and D-5; and (c)in drawing an inference 
as to dedication from mere long user, 
when there were salient facts militating 
against the existence of any intention to 
dedication. 
force in these contentions., As regards 
(a), the judgment by Mr. Rose was 
given ina suit instituted by Sher Singh, 
a predecessor-in-interest of Amar Singh, 
defendant, and another person in the 
year 1914, to prevent Ali Bux (P. W. 
No. 2) from building a second storey 
on the roof of his shop. It is not disputed 
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that Ali Bux’s shop is in the sama 
line along with plaintiffs’ shop, and the 
roofs of all these shops taken together 
are alleged to form a public road, giving 
access to public streets on either side. 
This suit of 1914 was dismissed on appeal 
and it appears from the judgment that the 
plaintiffs did not then claim that the roof 
of Ali Bux’s shop was a part of a public 
road, but merely claimed a right to 
restrain Ali Bux from building the second 
storey on the ground thatit would inter- 
fere with their right to take long 
‘dolis’, ete., into the adjoining public street. 
The learned District Judge has treated 
this judgment asirrelevant on the ground 
that it related to the roof of a different 
shop andthe principles of res judicata 
could not apply. But the learned District 
Judge seems to have overlooked the fact 
that the judgment is evidence of plaintiffs" 
admission in that appealthat one of the 
roofs in question did notform a publie 
road and that he then claimed only a lesser 
relief which was inconsistent with his 
present claim. [t is true that ths dispute 
in that case was with respect to the 
roof of Ali Bux’s house. But ihat roof is 
apart of the alleged public road and 
stands on exactly the same footing as the 
plaintiffs’ own roofs. There could not be 
any public thoroughfare consisting of 
the roofs in question, unless they were 
all used as a public road and thus 
could give assess to the public streets 
on either side. In my opinion the judg- 
ment referred to above was relevant 
unders. 11, if not under s. 13, Evidence 
Act. 

Another document relied on by the 
plaintiffs which was left out of considera- 
tion by the learned District Judge is 
Ex. P-3.. This was an agreement between 
the predecessors-in-interest of the defend- 
ant Amar Singh and the plaintiff Obuni 
Lal. By this agreement Chuni Lal gave 
up his right of pre-emption while Sher 
Singh and Mehr Singh, the predecessors- 
in-interest of Amar Singh agreed to 
open no fresh doorscr ventilators. Now, 
if the roofs of the plaintiffs’ houses wera a 
part of a public road as alleged by the 
defendant in the present case, there could 
be no dispute with Chuni Lal about any 
right to open door, windows, etc., on such 
road, Theagreement is thus inconsistent 
with tha position taken up by the defendant 
in the present case and would be rele- 
vant under s. 11, Evilence Act. 

I come now to the documents Egs, D-4 


968 


and D-5 which have been relied upon by 
the learned District Judge in addition to 
the oral evidence as regards the use of 
the roofs as a public road. Exhibit D-4 
is a sale deed by the predecessors in- 
interest of defendant Amar Singh execut- 
ed in his own favour. In this document 
the roofs in question are mentioned as the 
boundary on one side of the house sold 
and are described as rasta hattan. Now 
this is obviously a document between 
third parties and a mere description of 
boundaries therein cannot be considered 
tobe a relevant piece of evidence as 
against the plaintiffs in this suit. It 
may, however, be mentioned that in 
this very document, another street, which 
formed the boundary of the house on 
another side was described as shara-e-am 
(public thoroughfare}, while the roofs are 
merely referred to as rasta hattan, Evi- 
dently, therefore, even the executants did 
not look upon the latter as a shara-e-am 
(public thoroughfare). 

The other document relied upon by the 
learned District Judge is a mortgage deed 
Ex. D-5, in which the reofs are similarly 
referred to as rasta hattan. This docu- 
ment js attested by Gian Chand, one of 
the present plaintiffs. But it is well estabe 
lished that an attesting witness cannot 
be presumed, from the mere fact of attes- 
tation, to be aware of the contents of 
the document, much less to mere recital 
of boundaries. Fazal Hussain v. Jiwan 
Shah (1). I am, therefore, of opinion that 
the learned District Judge has also 
erred in relying on Exs. D-4 and 


D-5, 

Excluding Exs. D-4 and D-5 and taking 
into consideration the judgment of Mr. Rose 
of the year 1914, and P-3, the point for deci- 
sion is whether the evidence in this case 
is sufficient to justify a finding that the 
roofs in question form a public thoroughfare. 
To prove that the roofs form a public 
thoroughfare, it is necessary to have evi- 
dence as to their dedication for public use, 
express or implied. Admittedly, there is 
no evidence of any express dedication in 
this case and the only question is whether 
the dedication should be inferred from 
mere user. 

There isno doubt evidence of respect- 
able witnesses cn the record to the effect 
that the roofs in question have been used 
by pedestrians for access tothe neighbour- 
ing publicstreets fora long time. But 

(1)14 L 369; 141 Ind. Oas. 454;A I R1933 Lah. 
551; 34 P L R 198; Ind, Rul. (1933) Lah. 86. 
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such user does not necessarily raise +» 
presumption as to dedication in every case 
see Folkestone Corporation v. Brockma» 
(2). In every case of this type there mus 
be an animus dedicandi, an intention te 
dedicate, of which the user by the public 
is mere evidence and no more: ef 
Poole v. Huskinson (3). The  questior 
must, therefore, be decided with due regars 
to allthe circumstances of the case. The 
facts of the present case are very peculiar 
The stops in question belong to different 
persons. There is no evidence to show 
that they belonged toone person at any 
time as suggested. Roofs of houses arenot. 
ordinarily meant to be ueed as a publice 
road and itis difficult to presume or infer 
that the owners of those shops may have 
intended to dedicate the roofs for any 
such user. Any such user would be 
wholly inconsistent with the right of the 
owners tomake use ofthe roofs for ordin- 
ary purposes and also for building an 
upper storey, etc, when required. In 
addition to these facts, we have also the 
evidence furnished by the judgment of Mr. 
Rese of the year 1914 and P-3, which 
show that even the predecessors of the 
defendant did not look upon these roofs as 
forming a thoroughfare, at the time of the 
litigation of 1914 and also in 1918, when 
P 3 was executed. Itis not disputed that 
Ali Bux did build an upper storey on his 
roof, andthere was thus an interruption 
of the user of the alleged public road. 
A single actof interruption it has been 
said, is of much more weight on the 
question of intention to dedicate than 
many acts of enjoyment; per Parke, B. ia 
Poole v. Huskinson (3). 

After carefully considering all the facts 
it seems to me thatit would not be proper 
toinfer dedication of. the roofs for use as 
a public thoroughfare. I may notethere that 
there was an issue as to easement, but noright 
of easement has now been relied on. I ac- 
cordingly accept both the appeals and modi- 
fy the decrees of the learned District Judge 
to the extent of adding a relief restrain- 
ing the defendant from using the roofs 
of the plaintiffs’ shops as a public road 
for giving accessto the public streets on 
either side. In view of all the circumstances, 
I grant the plaintiffs in each case only 
half the costs throughout. 

D, Appeal accepted. 


(2) (1914) A C 338; 83 LJ K B745; 110 L T 834; 78 
J P273;12 LG R 334; 30T L R 297. « 
(3) (1843) 11 M & W 827; 63 R R 732, 
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OUDH CHIEF COURT 
Second Civil Appeal No. 168 of 1936 
September 29, 1938 
ZrseuL Hasan, J. 
BANKEY LALL AND ANCTAER— 
DEFENDANTS— APPELLANTS 
TETSUS 
VIDYA SAGAR ABKAR—PLatntire— 
RESPONDENT 
_ Landlord and tenant—Site in town—Right of 
- transfer—Position ‘of zemindar and tenant. 
“ The general rule which has been accepted in 
Oudh, ever since the British Courts have been in 
existance, to the effect that in the absence of a 
special contract or custom no ryet, whether an 
agriculturist or a non-agriculturist, has any 
rights in the inhabited areas of an agricultural 
village except a right of occupation without a 
right of transfer, does not apply to a site in a 
town. Kanhaiya Lall v. Hamid Ali (1) and 
Mohummat Alt Khan v, Badrunnissa (2), followed. 
Mohammad Sher Khan v. Amjad Hussain (3), 
relied on. 

A distinction should be drawn between the 
position of persons who have been zemindars and 
who in their capacity as zemindars own houses 
and the position of persons who are mere ryots. 
In the case of a mere ryot the zemindar grant a 
licence to the vyot to make a residence, such a 
licence remaining a licence the ryet has no right of 
transfer of the house which he makes in pursuance 
of such licence but a house built or bought by a 
zemindar is a transferable house. Kanhaiya Lall 
v. Sheva Lall (1), relied on. 

Held, that apart from the question whether the 
transfer of the site was legal, the defendant had 
acquired title by adverse possession and the plaint- 
iff's right, if any, in the house had Leen lost for 
his being out of possession for more than twelve 
years, à 

BS. 0. A against the order of the Subord- 
inato Judge, Fyzabad, dated February 26, 
1936. 

. Mr. N. U. Beg, for the Appellants. 

Mr. Radha Krishna, for the Respondent. 


Judgment.—This is a defendants’ second 
appeal] against a decree of.the learned 
Civil Judge of Fyzabad in a suit brought 
by the plaintiff respondent for possessicn 
of a house and in the alternative for 
demolition of the constructions made by 


the defendants and for a perpetual in-- 


juncticn restraining the defendants from 
making any constructions on tte site in 
question in future. 

The plaintiff's case was that the house 
in suit belonged to him but that the de- 
fendants had lately begun making en- 
croachments on the plamtifi’s land lying 
to the west of the house. The defendants 
denied that the plaintiff was owner of the 
house in a suit and alleged that the 
house belonged to them and that the 
constructions made by them have been 
made in old foundations, 
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It appears that in the village of Janaura 
in which the house in suit is situated, 
two brothers Ram Charan and Sarju were 
cosharers. On Ram Charan’s death the 
share devolved on Sarju and it is not 
disputed “that the house in suit was 
occupied by Sarju and his wife Musammat 
Bhagwanta. Sarjus share inthe village 
was sold and the sale was pre-empted by 
the plaintiff-respondents’ ancestors but 
Sarju and Bhagwanta continued in posses- 
sion of their house. After Bhagwanta’s 
death Mata Prasad, son of Ram Charan 
and Ohittn, son of Mata Prasad came 
into possession of the house as rever- 
sioners of Sarju and sold it to the present 
defendants-appellants. 


The learned Munsif in whose Oourt 
the suit was filed dismissed it. The 
plaintiff appealed and in the Court of 
Appealtthe parties Counsel made the fol- 
lowing siatement:— 

“On a careful consideration of the points in 
controversy and the trial of the case, we abandon 
some of our pleas and confine our pleadings in 
which the following four issues alone arise and 
on which the trial Court be directed to giveits 
findings and decide the case. The parties shall be 
entitled to lead evidence only on issue No. land 
ehall content themselves with the evidence on 
record on Issues Nos. 2 to 4 The issues are :— 

1, Whether the site of the house in suit is 
part of an agriculturist village or of atown ? 

2. Whether Mata Prasad had a right of 
transfer under law of the said house to enable 
the defendante to occupy it in their own right ? 

3. Whether the site of the pucca kothris in 
suit is part of the chabutra appurtenant to the 
house of Mata Prasad ? 

4 Whether the defendants had a right to 
build pucca kothris on the site of their chabutra ?” 


The case was, on this statement of parties" 
Counsel remanded by the lower Appel- 
late Court to the trial Court for trial of 
the above issues. The learned Munsif 
accordingly held a new trial of these 
issues and deciding all of them in favour 
of the defendants again dismissed the 
suit. The plaintiff again appealed and 
the learned Civil Judge though agreeing 
with the finding of the trial Oourt that 
the site of the house was not part of 
Janaura village but was part of the site 
of Fyzabad town held that Mata Prasad 
had no right of transfer in the house, 
and relying on the wajib-ul-arz of village 
Janaura held that Mata Prasad could only 
transfer the materials of the house. On 
these findings he rversed the decree of 
the trial Court and decreed the plaintiff's 
suit giving the defendents three months’ 
time to remove the materials of the house. 
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Against this decision the defendants have 
brought this appeal. 


I have heard the learned Counsel for 
the parties at length and am of opinion 
that the appeal must prevail. As found 
by both the lower Courts, thé house ia 
dispute is situate within the limits of the 
Fyzabad Municipality. In Kanhaiya Lall 
y. Hamid Ali 70. W. N. 271 (1) it was 
held that the general rule which has been 
accepted in Oudh, ever since the British 
Courts have been in existence, to the 
effect that in the absence of a special 
contract or custom, no ryot, whether an 
agriculturist or a non-agriculturist, has 
any rights in the inhabited areas of an 
agricultural village except a right of 
occupation without a right of transfer, 
does not apply to a site in atown. Simi- 
Jarly in Mohammad Ali Khan v. Mst. 
Badrunnissa, A. I. R. 1928 Oudh 438 (2), it 
was held that any presumptions which 
are in Oudh applicable to the rights of 
landed proprietors in agricultural villages 
have no application to the rights of landed 
proprietors in towns. In the Allahabad 
case of Mohammad Sher Khan v. Amjad 
Hussain, 13 Revenue Decisions 615 (3°, it 
was held that in case of riyayas occupy- 
ing houses ia cities and towns, it is to 
be presumed that they have a right of 
transfer, unlike those who inhabit agri- 
cultural areas, and so if a licensor sues 
to eject a transferee of a riyaya, he has 
to prove not only his ownership but must 
also prove the existence of custom or 
terms of the grant under which the house 
in dispute was built which make the 
transfer thereof invalid, entitling him to 
recover possession of the site. It was, 
therefore, for the plaintif to prove that 
the site of the house in suit belongs to 
him and that Mata Prasad was incompe- 
tent to transfer the house. The plaintiff 
places reliance solely on the wajib ul arz 
of the village but the clause relied on 
by him applies to riyeyas, whereas in 
the present case, it is not disputed that 
Mata Prasad’s father and unele who built 
the house in suit were co-sharers in the 
village, so that the provisions of the 
wajib-ul.arz do not obviously apply to the 
present case. In the case of Kanhaiya 
Lall v. Sheva Lall, (1935) A. L. J. R., 1118 


() 70 W N 271; 122 Ind. Cas. 774; Ind. Rul. (1930) 
Oudh 134;14 R D 119; A I R1930 Oudh 235, 
(2) A IR 1928 Oudh 438; 110 Ind. Oas. 309; 12 RD 


Ya 13 Rev Dec, 615; 117 Ind. Cas, 365; A I R 1999 
All. 494; Ind, Rul. (1929) All 717, 
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(4), Sulaiman, O.J. and Bennet, J., held 
that a distinction should be drawn bete 
ween the position of persons who have 
been zemindars and who in their capacity 
as zemindars own houses and the position 
of Persons who are mere ryots and that 
in the case of a mere ryot the zemindar 
grants a licence to the ryot to make a 
residence, such a licence remaining a 
licence the ryot having no right of trange 
fer of the house which he makes in pure 
suance of such licence but that a house 
built or bought by a zemindar is a 
transferable house and such rights of 
transfer do not cease on an auction sale of 
his undivided zemindari share in the village. 
A contrary view was no doubt taken by a 
Judge of the Allahabad High Gourt 
sitting singly in the case of Syed Zahur 
Hasan v. Shankar Banoo, A. I. R. 1925 All. 
29 (5} but that view was dissented from 
and rightly, if I may say so with respect, 
in the case of Kanhaiya Lall v. Sheva 
Lall, (1935) A. L. J. R. 1118 (4). 

Apart from this aspect of the case, the 
plaintiff's suit is clearly barred by time. 
If, according to the plaintiff's case, Mata 
Prasad had no right of transfer in the 
house in suit, but was only owner of 
the materials, the defendants came into 
possession of the house when they pur- 
chased it from Mata Prasad, and his 
son on July 13, 1921, adversely to the 
plaintiff and since they have been in 
possession since their purchase, they have 
acquired title even by adveree possession 
and the plaintiff's right, if any, in the house 
has been lost for his being out of posses- 
sion for more than twelve years. 

As regards the constructions made by 
the defendants to the west of the house in 
suit on the ‘site of an old chubutra, the 
leiwned Civil Judge himself remarks:— 

“I believe the plaintiffs witnesses when thoy say 
that only a chabutra existed there, Since the 
chabutra was contiguous to the house which Mata 
Prasad sold to the defendants, I believe that it 
was in Mata Prasad’s possession up to the time 


of the sale and went into the defendants’ posses- 
sion from the time of sale,” 

On the learned Civil Judge's own 
finding therefore the plaintiff is not en- 
titled even to recover possession of the 
land covered by the chabutra. 

I, therefore, ablow the appeal and dismiss 
the plaintiff's suit with costs in all the 
Courts. 

D, Appeal allowed. 

(4) (1935) A LJ1118; 158 Ind. Oss. 637; 1935 ALR 
1004; 1935 R.D 471;8R A 319; AIR 1936 All 
14; 58 A 376. 

(5) AIR 1925 All. 29; 78 Ind, Cas: 189, 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 496 of 1935- 
December 2, 1937 
GRILLE, J. 
POONA MCHAND—Derenpant No, 6 
— APPELLANT 
veTSUS 
Musammet FULABAI—PLaINTIFF 
— RESPONDENT 

Civil Procedure Code (Act V of 1903), Sch. III, 
para. 11—Object of—Fully substantiated and certain 
permission from Collector, necessity of —Written 
record of facts showing that permission was given 
—Whether fulfills requirements—Permission, if 
should be formal—Execution—Attachment—Ezecu- 
tion of warrant of attachment, if judicial act. 

The object of para. 11 ofthe Third Schedule of 
Qivil Procedure Code is that there shall be a fully 
substantiated and certain permission on the part of 
the Collector, which is to be given in such a 
manner that the fact of its having been given is 
indisputable. The essence of the paragraph is 
that there shall be a written permission as 
opposed to an oral permission, - which would be 
susceptible of evidence of varying degrees of 
credibility, in order to establish the necessary proof. 
What is required is certainty, and where there 
is a written record of facts which cannot be dis- 
puted, an unmistakable inference drawn from this 
written record that permission was given, fulfils 
the requirements of the paragraph and a formal 
permission is then unnecessary. 

Quaere,—Whether the execution of warrant of 
attachment by a process-server could be considered 
a judicial act in respect of which presumption 
that it took place at the earliest period of the 
day on which it took place, could be made. Rafiud- 
din v. Brijmohan (1), referred to. 

S. ©. A. from the appellate decree of the 
Court of the District Judge, Obhindwara, 
dated July 8, 1935. in C. A. No. 40 of 1935, 
reversing in part the decree of the Court of 
the Sub-Judge, Second Class, Sausar, dated 
October 11, 1934, in C. S. No, 239 of 1933. 

Mr. M. R. Bobde with Mr A. FV. 
Wazalwar, for the Appellant. 

Mr. R. N. Padhye, for the Respondent. 


Judgment.— The 
Fulabas brought a suit for an amount due 
under a mortgage, dated September 15, 
192U. The executants, who are the defend- 
ants Nos. 1 to 5, did not dispute the 
mortgage and the execution thereof. The 
properties concerned were two houses and 
a field at Mauza Mogra. The suit was 
contested by tbe defendant No. 6, one 
Poonamchand, who alleged that he was in 
possession of the houses and the field as 
the son and heir of Sheorafan who had 
purchased them at an auction sale. The 
trial Oourt held that the mortgage was 
inoperative as against the defendant No, 6 
Poonamchand althoagh it had been duly 
executed by tLe mortgagors, on three 
grounds: in respect of the houses, because 
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at the date of the mortgage an attach- 
ment on the houses wasin force and the 
mortgage in question was subject to all the 
claims enforceable under that attachment; 
in respect of the field because by virtue of 
para. ll of the Third Schedule of the Civil 
Procedure Code, no written permission had 
been taken from the Collector at the time of 
the mortgage when the field was admiited- 
ly being dealt with by the Collector in 
execution proceedings; and lastly because 
the money which had been advanced in 
respect of the mortgage was held to be not 
the plaintiff's own property but that of her 
adopted son. 

The plaintiff preferred an appeal in 
respect of these three points in the 
Court of the District Judge, Ohhindwara, 
who disallowed the appeal in respect of the 
houses, affirming the decree of the trial 
Court in that respect. The learued Judge, 
however, allowed the appeal in respect of 
the field and also in respect of the argu- 
ment asto the origin of the money which 
was advanced on the mortgage. The deci- 
sion of the Appellate Judge on the latter 
point has not been challenged befere me, 
and it is unnecessary, therefore, to say 
anything more aboutit. So far as the 
matter concerning the permission of tte 
Collector for the mortgaging of the feld is 
concerned, the Appellate Court held that the 
documentary evidence on the record was 
sufficient to warrant the conclusion that the 
Oollector had given his permission and that 
the mortgage accordingly was a valid one. 
This is the point whichis now challenged 
by the defe..dant No. 6 Poonamchand in 
second appeal, 


Paragraph 11 (1) of the Third Schedule of 
the Code of Oivil Procedure runs as 
follows :— 

“So long as the Oollector can exercise or perform 
in respect of the judgment-debtor’s immovable 
property, or any purt thereof, any of the powers or 
duties conferred or imposed on him by paras. 1 to 10, 
the judgment-debtor or his representative-in-interest 
shall be incompstent to mortgage, charge, lease or 
alienate such property or part except with the 
written permission of the Collector, nor shall any 
Civil Court issue any process against such property 
or part in execution of a decree for the payment of 
money.” g 

What happened in the Collectors Court 
is as follows The decree-holder’s repre- 
sentation had been received, and a sale had 
been recommended, and the sale had been 
sanctioned by the Deputy Commissioner and 
a proclamation of sale had issued. On 
August 10, 1920, the order-sheet ran: 

“None present, Proclamation duly published. 
Bale to be held before the Tahsildar, Sausar, on 


972 


September 10, 1920, and report to be submitted on 
September 14, 1920”. 

Now on September 11, 1920, an applica- 
tion was putin by the judgment-debtor to 
the effect that the sale had been held on 
September 10, 1920. and that fhe property 
had been knocked down forthe very low 
price of Rs. 1,200. The applicants stated 
that they wanted to mortgage the property 
with Musammat Fulabai the present plaint- 
iff, for Rs. 2,000, and they stated that, if 
they were granted time up to September 
20, and allowed to mortgage the said land, 
they would pay the plaintiff's full claim. 


The application ends with the words: “The 
applicants, therefore, pray that they 
be allowed to mortgage the above- 


mentioned land and the case be stayed up 
to September 20, 1920." On September 14, 
which was the next date for consideration 
of the sale, the ordersheet runs as 
follows :— 

“Decree-holder by agent Deokishan. Judgment- 
debtor in person. Sale was held and decree-holder 
is the highest bidder. His bid isof Rs. 1,200 but as 
this is not sufficient, decree-holder's agent raisesthe 
bid to Re. 1,728-6-0, 4. e., the full decretal amount. 
This bidisa fair oneand is accepted. Judgment- 
debtor says that he wants only four days’ time to 
pay the decretal amount. Judgment-debtor's request 
is granted and time is given till September 20, 
1920, on which date the decree-holder should file the 
receipt in full satisfaction of the bid and the 
decretal amount and costs,’ 

The next item on the crderskeet is 
undated, but presumably the date should be 
the September 20, 1920, as there is evidence 
from registers that the case was struck off 
on that date as being fully satisfied, the 
judgment debtor having depcsited the full 
decretal amount of this case and cther 
Ooliector’s cases in full. The sale in favour 
of the decree-holder was nit confirmed and 
was set aside. 

The learned District Judge reversing the 
decision of the trial Court held that on 
these facts it was impcssible to come to any 
other conclusion than that the Collector 
had acceded to the request for permission 
to mortgage the property and that the 
property had been mortgaged in accordance 
with that permission and the decree had 
been satisfied out of the money which had 
been received as the result of the mortgage 
ing of the fields, 

Ithas been contended before me that, as 
para. 11 of the Third Schedule refers to a 
written permission, there must be a formal 
permission in writing and signed by the 
Collector before the property could legally 
be mortgaged, and that any implied 
permission cannot be considered as itis an 
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impossibility for an implied permission to 
be in writing. Ido not think that this is 
an absolute impossibility. But the fact 
remains that the permission which has been 
implied in this case isan inference to be 
drawn from various facts all of which 
have been set down in writing. There is no 
ambiguity as to the facts from which the 
inference has been drawn by the learned 
District Judge. If there were any question 
of oral statements, there might be some 
doubt, but the facts in this case are incon- 
truvertible. It appears to me that the 
object of para. 11 of the Third Schedule is 
that there shall be a fully substantiated and 
certain permission on the part of the 
Oollector, which isto be given in sucha 
manner that the fact of its having been 
given is indisputable. The essence of the 
paragraph appears to me that there shall 
bea written permission as opposed to an 
oral permission, which would be susceptible 
of evidence of varying degrees of cre- 
dibility, in order to establish the necessary 
proof. Whatis required is certainly, and 
where we have a written record of facts 
which cannot be disputed, it appears to me 
that sn unmistakable inference dravn 
from this written record that permission 
was given, fulfils the requirements of the 
paragraph and that a formal permissicn 
is then unnecessary. It would appear to 
me intolerable if a Collector, having acceded 
toa request to mortgage property in which 
he was considering the question of sale, ard 
having put down by way of order sheets 
sufficient testimony from which his consent 
could unmistakably be deduced, should, if 
requested to recorda formal order saying 
“I grant permission”, decline to do so 
because he considered that what was already 
written was sufficient, and thereby wreck 
the claim of the mortgagee. Lam not fora 
moment suggesting that this ise what 
occurred in this case, but it is a situation 
that might possibly occur. It could not be 
obviated by an endorsement made on the 
application to mortgage directly it was 
received ; this would not be sufficient; as 
the mortgaging of the property would be 
useless unless the amcunt raised and paid 
was sufficient to satisfy the debt and to 
warrant the release of the property from 
atlachment. lcan conceive many cases in 
which the actual writing of the crder, which 
could not be done until the case had been 
disposed of, would be postponed and lost 
sight of altogether. 

No authority has been cited before me on 
the question whether the words “written 
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mapermission” are to be construed absolutely 
literally, and the learned Counsel for the 
appellant has based the whole of his argu 
ment on the contention that an entirely 
wrong inference has been drawn from the 
facts on the record, and he contends that, 
so far from warranting the inference that 
Permission was given, the only deducible 
inference is that permission was denied. 
With this contention I am entirely unable 
to agree. The learned Counsel for the 
appellant argues that the first part of the 
order-sheet of September 14, 1920, by the 
fact that the decree-holder’s bid was raised, 
shows that the application dated three 
days before was before the Court and that 
it did not give permission for the mortgage. 
From the second part of the order sheet, 
which tothe ordinary mind would presup- 
pose that it had been written in con: 
sequence of the granting of the applica- 
tion, the learned Oounsel deduces that, as 
in the first part permission to mortgage 
had been denied, but permission was given 
to the judgment-debtor to raise the neces- 
sary sum to satisfy the decree in any other 
way which he chose, and that he did succe 
ed in raising the sum by some means, 
strange but unspecitied, without having 
recourse to mortgaging the property, per- 
mission for which had been denied him by 
the Court. It may be convenient to note 
here that the date of the mortgage is Sep- 
tember 15, 1920, that is to say, one day 
after this order in the order-sheet was record- 
ed. This contention appears to me little 
short of fantastic. The date September 20, 
1920, which appears in the judgment- 
debtor's prayer of September 11, and is 
repeated in the order-sheet asthe time up 
to which extension is given, does not, so the 
learned Counsel for the appellant says, 
as one would imagine it would to the ordi- 
nary mind, imply that the request had been 
granite, but- is a pure co-incidence. It is 
also contended that it is incompatible 
with the four days which the judgment- 
debtor asks for according to the order-sheet, 
Since four days would take him to the lath 
only. I fail to see how the judgment-debtor 
who had asked for permission up to the 
20th in respect of raising money by a mortr 
gage, should be held to have limited him- 
self to a lesser period, whene according to 
the appellant he was to raise the money 
by means unspecified, which would certain- 
ly be much more uncertain. I fail to see 
how the fact that the decree-holder's bid 
was raised can be interpreted as a denial 
os the permission to raise money by mort- 


gage. It is perfectly compatible with it; 
there isa complaint in the application that 
the bid is extremely low, and the decree- 
holder offered to raise the bid. It seems 
to me in the highest degree improbable 
that he would have dcne this unless he 
was sure that, he would get the money 
that is, by the assurance that the property 
would be mortgaged and the money raised, 
and it is perfectly compatible with the 
well known good offices of the Revenue 
Authorities in Collector's cases to obtain 
for the judgment-debtor, whose property is 
to be sold or mortgaged, as easy terms as 
possible. Not only, in my opinion, is the 
conclusion which has been reached in the 
lower Appellate Court a reasonable con- 
clusion trom the facts, but it appears to 
me to be the only possible conciusion which 
could be reached. What has been asked 
for in the prayer has been granted, the 
price has been raised, an extension hag 
been given until the date asked for, the 
mortgage was made cn the succeeding day, 
and the amount was paid in full on the 
17th and the case was struck off cn the 20th. 
Any more satisfactory evidence on which 
to base the conclusion that permission had 
been given, it is difficult to imagine. 

The other point taken in connection with 
the question of the tield is that the mortgage 
was invalid as there was existing at tne 
time a previous attachment of the field, 


This attachment is said to have been made,‘ 


earlier on the same day on which the murt- 
gage was executed, in execution of a decree 
of the present appellant’s father, Now 
there is on the record a warrant of attach- 
ment dated Seplember 15, 1920, the same 
date on which the morlgage was executed 
in respect of this fileld. It has been argu- 
ed before me that, as the attachment was a 
judicial act, it must be presumed to have 
taken place earlier in the day than tne 
mortgage, and therefore to prevail over it, 
and reliance is placed on Rafiuddin v. 
Brijmohan (1). The authority of this case 
is largely negative. The principle was 
contended for there, and all that this case 
decided was, that tue point did not really 
arise asthe filing of a plaint was not a 
judicial proceeding which could be con- 
sidered as taking place at the earliest 
period of the day on which it was filed. I 
am alsoin considerable doubt whether the 
execution of a warrant of attachment by a 
process-server could also be considered a 
Judicial act in respect of which such pre- 
sumption could be made. But apart from 
(1) 9 N L R155; 21 Ind, Oas, 602, 
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this- in entire agreement with the 
fing of the lower Appellate Court that 
the attachment was after the mortgage and 
not before it. A letter has been produc- 
ed in order to establish the fact that 
the attachment was prior tg the mort- 
gage. There appears to have been no 
Treason whatever why the letter should have 
been written, or indeed why such a point- 
less letter should have been preserved for 
so many years, and I entirely agree with the 
lower Appellate Court in considering that 
this letter is a deliberate piece of manu- 
factured evidence in order to support 
the proposition that the attachment was 
earlier than the mortgage. As the pre- 
sent appellant is seeking to defeat the 
mortgage, and one of the reasons 
alleged on his behalf is that at the time of 
the mortgage he himeelf or rather his father 
had a prior attachment on the mortgaged 
property, the burden lay on him to establish 
it. He has failed to do so and has attempt- 
ed to do so by very dubious evidence. I 
find, therefore, agreeing: with the lower 
Appellate Court, that it has not been estab- 
lished that the attachment urged in respect 
of this field was prior to the mortgage which 
was executed on the same day. As the 
attachment has not been proved to be a 
prior attachment, all legal argument based 
on the assumption that it was, fails. 

The appeal appears to me to be based on 
such siender foundation that I have not 
considered it necessaly to call on the learn 
ed Counsel who has appeared for the res- 
pondent to argue. The appeal fails and is 
dismissed with costs, 


D. Appeal dismissed. 


OUDH CHIEF COURT 
Criminal Reference No. 45 of 1938 
September 28, 1938 
ZIA- UL Hasan, J. 
Syed MOHAMMAD NASIR AND ANOTHER 
—APPELLANTS 
versus 
DWARKA SINGH AND ANOTAER— 
RESPUNDENTS 
Criminal Procedure Code (Act V of 1898), a. 145 
(4), Proviso—Scope and applicability—Magistrate 
deciding complainant to be in possession at date of 
order under sub-s, (L)—Whether should see if any of 
parties had been dispossessed within two months 
next before the order. nr 
A perusal ofthe proviso together with sub-s. (4) 
of s. 145, Oriminal Procedure Gode, leaves no room 
for doubt that the procedure prescribed in the pro- 
wiso is.not mandatory and thet if a Magistrate 
ghooses to act under eub-s. (4), that is to epy, de- 
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cides the question which of thé parties was in pos? 
session at the date of the order made under sub- 
8. (1), it is not necessary to see whether or not any 
of the parties has been dispossessed within two 
months next before the date of the order. Where the 
Magistrate had decided on the evidence before him 
that the complainants are in possession, no question 
arises as to who was in possession two months 
before the passing of the preliminary order. 


Or, Ref made by the District Magistrate, 


ce under a. 438, Criminal Procedure 
ode. 


“Mr. L. A. Abbasi, for the Appellants. 


Messrs. H. Hussain and H. H. Zaidi, 
for the Respondents. 
Order.—This is a reference by the 


learned District Magistrate of Fyzabad 
recommending that an order- made by a 
learned Magistrate of. that District under 
8. 145, Criminal Procedure Oode, be set 
aside and an order under s. 146 be sub- 
stituted for it. 

The facts of the case are that on 
September 20, 1937, certain Cnhutkau 
Singh aud Dwarka Singh, who claimed 
to be in possession of the entire patti 
Ram Kishun of village Paikuliakalan 
partly as proprietor and partly as mort 
gagees made a report to the Police against 
Ram Sumer, Ram Sahai and others stating 
that they had ejected the accused from 
certain specific plots of land and had 
cultivated the plots themselves but that 
the accused were forcibly cutting away 
the crops raised by them (the complain- 
ants). The Police made an investigation, 
attached the disputed crops (it is said 
the attachment was made under s. 149, 
Oriminal Procedure Oode) and made a 
report to the Sub-Divisional Magistrate 
for action being taken under s. 145 
Criminal Procedure Oode, as there was a 
danger of breach of the peace. The Sub- 
Divisional Magistrate transferred the case 
to an Honorary Magistrate on October 6, 
1937. The learned Honorary Magistrate 
called for a fresh report from the Police 
and directed the Police to attach. the 
crops, if necessary. The Police again 
attached the crops and on November ll, 
1937, made another report recommending 
action under s, 145, Criminal Procedure 
Code. On this reportthe learned Honorary 
Magistrate by his order dated November 
19, 1937, ordered the parties to file their 
written statements by November 29, 1937. 
As some of the parties were not served 
with this order, another date was fixed 
on November 29, 1987, for filing of written 
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statement. On December 7, 1937, however, 
the learned Honorary Magistrate returned 
the case to the Sub-Divisional Magistrate 
and on December 10, 1937, the Sub- 
Divisional Magistrate fixed a date for the 
parties filing their written statements. 
The case continued for several months 
and finally on June 16, 1938, the Sub- 
Divisional Magistrate passed the final 
order declaring that the complainants, 
that is Chhutkau Singh and Dwarka 
Singh, were in possession and ordering the 
atiached crops to be delivered to them. 

Against this order Mohammad Nasir 
and Ram Sumer filed an application in 
revision in the Court of the District 
Magistrate and the latter officer has made 
this reference with the recommendation 
mentioned above. The learned District 
Magistrate seems to think that because 
more than two months had elapsed in 
the case since the date of the preliminary 
order, the learned Sub-Divisional Magis- 
trate was not competent to declare any 
of the parties to have been in possession 
and that in the circumstances the only 
course open to the Sub-Divisional Magis 
trate was to make an order of attachment 
under s. 146, Criminal Procedure Code. 
I am of opinion that thisis not a correct 
view of the law. The learned District 
Magistrate probably had in viewthe first 
proviso tos. 145 (4) which runs as fole 

wS:— 

Wa Sala that, if it appears to the -Magistrate 
that any party has within two months next be- 
fore the date of such order been forcibly and 
wrongfully dispossessed, he mey treat the party so 
dispossessed as if he had been in possession at 
such date.” 

Sub-section (4) to s. 145 to which the 
above is a proviso is as follows :— 

“The Magistrate shall then, without reference 
to the merits or the claims of any of such parties 
to a right to possess the subject of dispute, peruse 
the statements so put in, hear the parties, receive 
all auth evidence as may be produced by them 
respectively, consider the effect of such evidence, 
take such further evidence (if any) as he thinks 
necessary, and if possible, decide whether any and 
which ofthe parties was at the date of the order 
before mentionsd in such possession of the said 
subject. , 

A perusal of the proviso quoted above 
together with sub-s. (4) leaves no room 
for doubt tnat the procedure prescribed 
in the proviso is not mandatory and that 
if a Magistrate chooses to act under sub- 
6. (4), that is to say, decides the question 
which of the parties was in possession at 
the date of the order made under sub- 
s. 1, it is not necessary to see whether or 
not any of the parties has been dispos- 
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sessed within two months next before the 
date of the order. As inthe present case 
the learned Sub-Divisional Magistrate had 
decided on the evidence befcre him that 
the complainants were In possession no 
question grises as to who was in possession, 
two months, before the passing of the 
preliminary order. 

There is, in my opinion, no ground for 
interference with the order of the Sub- 
Divisional Magistrate and I, therefore, re- 
ject the reference. 

8. Reference rejected 





LAHORE HIGH COURT 
Criminal Revision No. 1 of 1938 
March 28, 1938 
Ram LALL, J. 
GURANDITTA— ACCUSED—PETITIONER 
veTSUS 
EMPEROR— RESPONDENT 

Punjab Motor Vehicles Rules, r. 23—Limitation as 
to load, whether applies to private lorry— Owner of 
private lorry carrying load in excess of its carrying 
capacity, if can be convicted under r. 23—Interpreta- 
tion of Statutes—Penal provision, construction of. 

Unless the wording of the rules is beyond doubt, 
the manufacturers’ specifications regarding maximum 
load to be carried cannot be read as part ofthe rules 
made by the Punjab Government. When the rule- 
making authority has deliberately made a distinc- 
tion between private lorries and public lorries and 
has specified that public lorries shall not carry more 
thana specified amount of weight, it is reasonable 
tO assume that it was not intended thatany such 
limitation should apply to vehicles which are not 
public motor vehicles. An owner of a privrte lorry 
carrying a load in excess ofits carrying capacity 
cannot therefore be convicted under r. 23 of tha 
Punjab Motor Vehicles Rules read with s. 16, Motor 
Vehicles Act 1914. Criminal Revision No. 519 of 1932, 
relied on. 

When two equally reasonable interpretations are 
possible, the penal provision should be so construed 
as not to placea burden on the subject. 


Cr. R. Oase reported by the Additional 
Sessions Judge, Lahore, No. 60 of 1937, for 
orders of High Court. 

Mr, Muhammad Amin Khan, for the 
Petitioner. 

Mr. Khurshaid Zaman, for the Advocate» 
General, for the Crown. 


Order. —The learned Additional Sessions 
Judge of Lahore has made this reference 
and thirteen others which are based on 
similar facts and the same point of law ig 
involved in each of the fourteen cases. In 
each of these cases the owners of private 
lorries were challaned by the Police and 
convicted under r. 23 of the Punjab Motor 
Vehicles Rules read with s. 16, Punjab 
Motor Vehicles Act on the allegation that 
their lorries were carrying a load in excesg 
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kd 
of their carrying capacity. In each case the 
Magistrate, who tried the cases summarily, 
inflicted a sentence of fine. The sole ques- 
tion that arises is whether any maximum 
load has been provided in the rules for 
private lorries. All lorriss are either public 
or private and this distinction “has been 
deliberately drawn in the rules framed 
under the Act. Rule 23, under which the 
convictions have been registered, isin the 
` following terms: 

“Every motor vehicle shall be maintained in such 
a condition as to comply with the specifications and 
rules applying to the class of vehicle to which it 
belongs, and the owner thereof (and the driver if he 
drives the vehicle knowing that any rule is being 
contravened) shall be liable, in cases of breach of 
this rule, to the penalty imposed bys. 16 ofthe Act.” 

It will be seen that this rule merely 
enacts that vehicles should be maintained 
jn accordance with the specifications and 
rules laid down by the rule making autho- 
rity. For each vehicle a permit is required 
and the forms for the application for a per- 
mit for different kinds of vehicles are given 
jn Appx. 3 tothe rules. Form A 2 is the 
relevant form for private lorries and form 
BB-2 isthe relevant form for public motor 
vehicles. In form BB-2 a maximum load 
which may be carried by each vehicle is 
prescribed but in form A 2 there is no such 
provision. itis true that both in form A-2 
andin form BB-2 as indeed also in form A-1, 
which is the relevant form for private 
motor cars, tere is a column in which the 
carrying capacity of each Vehicle has to 
be specified ana this is usually taken from 
the manufacturer's specifications. It was 
urged by the learned Counsel, who appear- 
ed before me for the Crown, that because 
. the carrying capacity of private motor 
Jorries was given in this form, any owner 
who loaded a vehicle in excess of this capa- 
city was guilty of an offence inasmuch as 
r. 95 (b) laid down that all classes of motor 
vehicles should be maintained in such a 
condition as to prevent danger to the public 
or to any person riding in the vehicle. I 
am unable to accept this argument. To 
accept this contention would involve the 
proposition that if the manufacturer's speci- 
fications of a private motor car said that 
the carrying capacity of that car was five 
passengers, any owner who carried six or 
more passengers in it, for, however short a 
time, was guilty of an offence. In the 
second place, this interpretation would 
amount to the creation of an offence by 
implicaticn. Unless the wording of the rules 
js beyond doubt, the manufacturer's spe- 
citications canno} be read as part of the 
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rules made by the Punjab Government. In 
the third place, when the rule-making 
authority has deliberately made a distinction 
between private lorries and publie lorries, 
and has specified that public lorries shall, 
not carry more than a specified amount of 
weight, it is reasonable to assume that it 
was not intended that any such limitation 
should apply to vehicles which are not’ 
public motor vehicles. Fourthly, the inter- 
pretation sought to be placed by the learned | 
Counsel for the Crown involves a question 

of fact, whether in each case there is a 
danger to the public or toa passenger by’ 
overldading. The Crown would have to prove 

the existence of such danger in each casé’. 
and ihis would place an intolerable burden 
on the shoulders of the prosecution. It is 
absurd to imagine that the rule-making ' 
authority left the matter in this conditio 


“when a simple rule or a clause in the appli- 


cation for a permit could have put the posi- 
tion beyond doubt. 

Assuming, however, that the rules can be 
read in the manner suggested by the learn- 
ed Counsel for the prosecution, it is obvious 
that when two equally reasonable inter" 
pretations are possible, the penal provision 
should be so construed as not to place a 
burden on the subject. A similar point arose 
in Criminal Revision No. 519 of 1932 before 
Coldstream, J., where the petitioner found 
to have been driving a lorry with a heavier 
load than its recorded capacity was held 
not to have been guiliy of an offence, For 
the reasons stated above, I accept the re- 
commendation of the learned Additional 
Sessions Judge and set aside the conviction 
in ach of the fourteen cases referred by 
him tothe High Court. The fines, if paid, 
will be refunded. 


5. Conviction set aside. 





OUDH CHIEF COURT 
First Civil Appeal No. 8 of 1938 
September 26, 1938 
ZIA UL Hasan AND YORKE, JJ. 
HAR GOVIND PRASAD—Craimant— 
APPELLANT 
versus 
Musammat MAHRAJ KUNWAR 
AND OTHERS—QREDITORS—REsponDENTS 
. Court-fee—Claim under s. 11, U. P. Encumbered 
Estates Act (XXV of 1934)—Claim in nature of suit 
under O. XXI, r. 63, Civil Procedure Code (Act 
V of 1908)—Order thereon amounts to declaratory 
decree—Appeal therefrom—Court-fee payable.| 
Where a olaim by a person under s. 11, U., P, 
Eneumbered Estates Act, is analogous te a suit 


1988 
under r. 63 of O. XXi, Oivil Procedure Code, the 
order passed thereon amounts to a declaratory 
decree and in an appeal from such decree court-fee 
payable is as an appeal from a declaratory decree. 

_&. ©. A. against the order of the Addi- 
tional Special Judge, First Grade, Bara- 
banki, dated December 15, 1937. 

Mr. Radha Krishna, for the Appellant. 

Order.—We have heard the learned 
Counsel for the appellant on the office 
report. 

The claim of the appellant was under 
8. ll ofthe Encumbered Estates Act but 
it was dismissed by the lower Court. 
Sub-section 4of s. 11 lays down that any 
order passed by the Special Judge under 
this- section shall be deemed to be a 
decree of a Civil Court of competent 
jurisdiction, so thatthe order passed by the 
lower Court in this case was undoubtedly 
a decree of a Civil Court- but we are of 
opinion that thedecree was a declaratory 
decree. The claim of the appellant was 
analogous to a suit under r.63 of O., XXL 
Civil Procedure Code. We hold, therefore, 
that the appellant is liable to pay court fee 
ason an appeal from a declaratory decree 
andas the appellant has already paid 


ae 10 there is no deficiency in the ` court- 
ee. 
D. Order accordingly. 


ee 


RANGOON HIGH COURT 
Letters Patent Appeal No. 5 of 1937 
March 8, 1938 
Roperts, O. J.anp DUNKLEY, J. 
MAUNG .OHN AND ANOTARR— ÂPPELLANTS 


: versus 
MAUNG PO KWE AND orazrs— 


h RESPONDENTS 

Transfer of Property Act (IV of 1862), s. 53-A—~ 
Contract itself must be in writtig—Writing referring 
to oral contract is mot sufficient 

Section 53-A, Transfer of Property Act, clearly con- 
templates*{hat the contract itself shall be in writing, 
and not that there shall be a writing referring to 
some part or parts of a contract which may previvusly 
have been ‘oral’ 


_Adistinction must be drawn between a writing which 
is.a.reduction into writing of a previous oral 
agreement, which would fall within the provisions of 
8. 58-A and a writing in which there is a mero 
reference to a ‘previous oral agreement. Ma [het v. 
Ma Se Mai (1), explained, 
L, P. A. from the decree of the High 
Court reported in 174 Ind. Oas 169. 
TA ok re for the Appellants, 
r K. anyal, ior Respondents 
Nos. 1 and 2. | p 
Roberts, GC. _J—In my opinion this 
appeal musi be dismissed. The respondents 
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in this case bought the property in suit on 
February 4, 1936, by registered deed from 
the N. A.§. R. M. Firm. Prior to the date 
of this sale, the N. A. S. R. M. Firm 
had agreed to sell the property to the appel- 
lants, it is said, on June 3, 1935, and the 
sum of Rs. 300 out of the price of ks. 350 
had been paid. -They permitted the appel- 
lants to remain in occupaticn throughout the 
period, and the appellants continued in 
possession of the premises until respond- 
ents Nos. 1 and 2 brought a suit for posses- 
sion relying upon their registered deed. In 
defence to this suit the appellants produced 
a document which they described as an 
agreement, and valid under s. 53-A, Trans- 
fer of Property Act, to afford protection to 
them against the suit brought by the res- 
pondents for possession. And the learned 
Judge of the High Court who tried this 
case on second appeal, looking at it, has 
found that it is not an agreement within 
the meaning of 8. 53 A, Transfer of Prop- 
erly Act. “lhat section says that where any 
person contracts to transfer for considera- 
tion any immovable property by writing 
signed by him or on his behalf from which 
the terms necessary to constitute the trans- 
fer can be ascertained with reasonable 
certainty, and has satisfied ceriain other 
requirements then though the contract be 
unregistered he shall have the protection to 
whicn I have referred. 

It has been urged upon us that the mere 
production of a writing from which can be 
ascertained matters referring to a pre-exist+ 
ing oral contract is sufficient to come within 
the protection of the section: but in my 
opinion the section clearly contemplates 
that the contract itself shall be in writing, 
and not that there shall be a writing refer- 
ring to some part or parts of a contract 
which may previously have been oral. I am 
not prepared, therefore, to dissent in any 
way from the finding of the learned Judge 
on second appeal in bing respect. Bub tuere 
was a further question, which was waetner ` 
the appeil.uts aad continued in possession 
of these properties in part performance of 
the contract and whether they have done 
some act in furtherance of the conuract. It 
is ‘contended that they have. But tneir con- 
tinuance in possession and the acts which 
they did must, in order to bring their case 
within the benefit of the statute, be exclu- 
sively referable to a presexisting contract of 
sale. In my opinion no kind of ground has 
been shown for supporting such a conten- 
tion. -In fact, before the receipt ever came 
into existence, the N, A. S. R. M, Firm pere 
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mitted the appellants to remain in posses- 
.sion of the property and although there is 
no doubt that at some time or another they 
might have objected, I cannot find the con- 
tinuance in possession of the appellants is re- 
ferable to the contract of sale between them 
and the N. A. B. R. M. Firm. One can think 
of many other reasons for continuance in 
possession: one which would readily occur 
to mind would be, ander a contract of 
tenancy, but it is not necessary to go into 
theese considerations. In my opinion, this 
appeal ought to be dismissed; Advocate's 
fee three gold mohurs. 

Dunkley, J.—I agree. A distinction 
must be drawn between a writing which is 
a reduction. into writing of a previous oral 
agreement, which would fall within the 
provisions of s. 53-A and a writing in 
which there is a mere reference toa pre- 
vious oral agreement. In reference to my 
own decision in Ma Thetv.Ma Se Mai (1) 
if the second clause of the headnote were 
read alone, it would appear to be too broad- 
ly stated, but if the whole headnote is read, 
it is clear that the reference to a receipt in 
the second clause means a receipt which 
must be construed as an agreement, or, 
what is the same thing, the reduction in 
writing of a previous orai agreement. 

8. Appeal dismissed, 


(1) A I R1934 Rang. 304; 154 Ind, Cas, 13, 13 R 
17; 7 R Rang. 277. 
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ALLAHABAD HIGH COURT 
Criminal Reference No. 252 of 1938 
July 18, 1938 
Benner, J. 

SHYAMA PALO DEB—Appiioant 

l versus 
SUNDER DAS— Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), s, 350 (1) 
~Denovo trial, requirements of—Second Magistrate 
must be different from first who has heard and 
recorded evidence and has ceasedto have jurisdiction 

- —Sub-sections in Code are not clauses. 

There are two Magistrates contrasted by sub-a. (1) 
of s. 350, Criminal Procedure Code. 1he tirst Magis- 
trate has two qualifications : (1) he must have heard 
and recorded the whole or any part of the evidence, 
and (2) he must have ceased to exercise jurisdiction, 
The second Magistrate is contrasted with the first as 
“another Magisirate’, The word “another” means 
that the second Magistrate should difier from the tirst 
both on point (1) and point (2). 

Where a Magistrate is transferred from a Dis- 
trict afterhe has examined prosecution witnesses in 
a cage and has recorded the statement of the accused 
and the case is transferred to other Magistrate but 
subsequently the first Magistrate is again re-posted 
to that District and the case is again transferred to 
his file, he differe only on point (2) and cannot be con- 
pidered “another Magistrate” withjn the meaning of 
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s. 350(1) because he doas not fulfil the two points of 
difference from the first Magistrate. Therefore, he 
does not come under s. 350 atall. Moreover, as he 
has heardall the evidence for the prosecution, there 
is no power in s. 350 for him to re-hear it even if he 
desired to do so. Such Magistrate is not, therefore, 
bound to hear the case de novo. Sardar Khan Sahib 
v. Athaulla (1), not followed. 

The sub-sections of the Criminal Procedure Code, 
are referred to as “sub-section” and not as “clauses” 
and it is only in the case ofa Bill that a reference is 
made to clauses. 


Cr. Ref. made by the Sessions Judge, 
Benares, dated March 23, 1938. 


Mr. Saila Nath Mukerji, for the Appli- 
cent. 

The Deputy Government Advocate, for- 
the Crown. ` 


Order.—This is a criminal reference by 
Mr. K. N. Wanchoo, the Sessions Judge of., 
Benares, recommending that the order of 
a Second Olass Magistrate, Mr. Asthana, 
should be set aside. The facts of the case 
are that Shyama Pado Veb was prosecuted 
under s. 406, Penal Code, in the Court of ` 
Mr, Asthana in October 193/ and the . 
prosecution witnesses were examined and . 
the slatement of the accused was recorded 
and a charge was framed under s. 4006, 
Penal Cude, and the cross-examination of 
the prosecution witnesses after the charge ` 
sheet was taken, T'he Uctober 10, 1937, was |. 
fixed for the defence. At that stage, Mr. 
Asthana was transferred from the district ` 
and the case was transferred to another 
Magistrate, Mr. Rana, for trial. No further `. 
proceedings took place in the Court of 
Mr. Kana and Mr. Asthana was re-posted 
to the district and the case was Ye-trans- . 
ferred to his file and came before him on : 
January 24, 1938, and he fixed February 4, 
1938, for the production of the defence, . 
On that date the defence asked ior a 
postponment which was granted. On 
February 15, 1938, the accused applied to’ 
Mr. Asthana tnat the case should Be heard 
de novo under “s. 350, cl. 2, Criminal Pro- 
cedure Code,” as the learned Sessions 
Judge states. By this, apparently, he means 
under s. 350 (3). ‘The sub-sections of the. 
Uode are referred to “as sub-sectiona” and 
not as “clauses” and ıt is only in the”; 
case of a Bulthat areference is made to 
clauses. Mr. Asthana rejected the applica - 
tion. The learned sessions Judge considers 
that the Magistrate is bound to grant. the 
application and this view has been argued 
before me by Mr. aila Nath Mukerji. The 
argument is that sub-s. (3) of s. 350 applies -- 
which states; š , 

“When a case is transferred under the provisions 
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this Codefrom one Magistrate to another, the 
rmer shall be deemed to cease to exercise juris- 
‚tion therein, and to be succeeded by the latter with- 
: the meaning of sub-s. WW." i 

Now this sub-section merely states that in 
16 case of a transfer the former Magis- 
‘ate shall be deemed to cease to exercise 
wrisdiction and to be succeeded by the 


tier. Now turning to sub-s, (1) it is 
ated; 
“Whenever any Magistrate, jafter having heard 


«ad recorded the whole or any part of the evidence 
1 any enquiry or a trial, ceases to exercise 
isdiction therein and is succeeded by another 
agistrate. ..." 

Now there are two Magistrates contrasted 
wy this sub-section. The first Magistrate 
4a8 two qualifications: (1) he must have 

eard and recorded the whole or any 
art of the evidence, and (2) he must have 

—eased to exercise jurisdiction. The second 
dagistrate is contrasted with the first as 
‘another Magistrate”. I understand the 
—ord “another” to mean that ihe second 
Wagistrate snould differ from the first, both 
“n point (1) and point (2). Mr, Asthana, dif- 
pers only on point (2). In my opinion there- 
‘ore, Mr. Asthana cannot be considered 

‘another Magistrate” within the meaning 
if s. 350 (1) because he does not falil the 
wo points of difference from tne first 

~\lagistrate. Therefore it appears to me 
onat Mr. Asthana does not come under 
i 990 at all. I may also point out that 
mhe fundamental idea of s. 320 is that tbe 
WMlagistrate who passes judgment in a 
mcase should be the Magistrate who has 
heard the evidence, and if he has not heard 
all the evidence, then accused is givea a 
right to demand re-summoning and re-hear- 
ing. In the case of Mr. Astnana who has 
heard all the evidence for the prosecution, 
there is no powerin this section for him 
to re-hear it even if he desired to doso. All 
the power given to him by the Code would 
be unders. 540 to re-call and re-examine 
any person already examined, that is, ne 
could further cross-examine, if he desired 
to doso, the witnesses for the prosecution. 
But he could not have their examination-in- 
chief taken again or their cross-examina- 
tion; and of course the power under s. 540 
is entirely at the discretion of tne Magis- 
trate and the defence has no right to turce 
him to'reecall these witnesses tor fartner 
crosseexamination if he does nót desire to 
do so. Reference was made by Learned 
Oounsel to a ruling of a single learned 
Judge of tne Madras Higa Uvare reported 
in Sardar Khan Sahib V. Athaulla (i). In 

(1) A IR 192%Mad. 174; 85 Ind. Oas. 254; 26 Or. L 

i9 90; 47 ML J 926; 20 LW 837, 
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this ruling the learned Judge did not at 
all apply his mind to the difficulty raised 
by the word “another” and therefore I 
cannot take his ruling as any authority for 
the interpretation of that word in s. 390 
(1). T think thet the reference is ill-aivised 
that the accused has noright to demand a 
re-hearing and accordingly I refuse this 
criminal reference and direct that the 
Magistrate shail proceed with the trial of 
the case. 

8. Reference refused. 





OUDH CHIEF COURT 
Second Oivil Appeal No. 225 of 1936 
September 29, 1938. 
Tuomas, Ac. O. J. 
Pt. BISHUNATH PRASAD— 
D&FaNDANT—ALPELLANT 
versus 
` Lala JAMUNA DASS—P LAINTIFE 
— RESPONDENT 
Practice—One of defendant dying during pendency 
of suit—Person applying alleging himself to be legal 
representative—Proper orders—C wil Procedure Code 
(Act V of 1908), O. XXI, r. 4(3', Limitation Act 
(LX of 1908), Sch. I, Art. 177—Legal representative 
already on record Application to bring him on 
record within three months, if necessary —Appeal— 
Finding of fact~ Question whether- house in dispute 
was purchased by appellant—Finding by lower Courts 
—Interference. , h s 

Where one of the defendants dies during pendency 
of the suit and a person appliesto the Court on the 
date wnen the judgment is to be delivered saying that 
the defendant has died and he is his legal representa- 
tive, the proper order to pass is taat “iet it be noted 
on the record and the name of the deceased defen- 
dant removed.” An order merely stating “File” is 
wrong. Similarly if even after the fact of the death 
ot defendant is orought to the uotice of the Court, 
the Uourt gives the decree against both the defen- 
dants, the Uourt commits an error, The decree should 
be passed only against the person alleging himself to 
be the legal representative of the deceased. 

Where legal representative of a deceased defendant 
is already un the record, an application to bring his 
legal repiesentative on record within three months 
is not necessary. Itis enough if the plaintiff or the 
legal representative at some time or other, before the 
suit is decreed, states the fact and gets it noted on the 
record. ee 

Where the sole question for decision in the appeal 
is whether the house in suit was purchased by the 
appellant ina certain year and tne finding of the 
lower Courts is in favourof the plaintif, finding 
being arrived at after duo consideration of the 
oral and documentary evidence in the case, the High 
Cour; wouid not be prepared to interfere with this 

8.0. A. against the order of the District 
Judge of Kyzabad, dared May JU, 1930. 

Mer. H. D. Chandra, for tae Appellaat. 

Messrs, Haider Husain and H. H. Zaidi, 
for the Respondent. i 
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Judgment.—This is a defendant's appeal 
against the judgment and decree of the 
learned District Judge of Fyzabad, dated 
May 30, 1936, upholding the decree of the 
learned Munsif of Sultanpur, dated August 
30, 1935, decreeing the plaintiffs’ suit. 

_ The plaintiff brought the suit for posses- 
sion of a portion of house No. 999 and for 
Rs. 97-1-0 as rent. The defence was that 
the house was situated on No. 996 and that 
it belonged to Musammat Parbati, wife of 
the appellant. It appears that Musammat 
Parbati was then impleaded as a defend- 


antin the case. During the pendency of’ 


the suit before the learned Munsif she died. 
The judgment in this vase was delivered 
by the Munsif on August 30, 1935, and on 
that date an application was filed by the 
appellant to the effect that Musammat 
Parbati had died, and that he was her 
legal representative. The order passed by 
the learned Munsif was i 
“File”. This order was wrong. The correct 
order should have been that let it be noted 
on the record and the name of Musammat 
Parbati removed. The learned Munsif has 
ccmmitted. another error and that is that 
he has passed the decree against both the 


defendants though it was brought to his. 


notice that Musammat Parbati had died. 
The decree should have been passed against 
the appellant only. 

Itis contended on behalf of the appel- 
lant that the legal representative of the 
deceased Musammat Parbati should have 
been brought cn record within 90 days. 
There is no substance in this argument. 
The case all along preceeded ex ‘parte 
against Musammat Parbati. The appellant 
stated that the house in dispute belonged 
to Musammat Parbati and it was for him 
to prove this fact. The plaintiff never ade 
mitted his title. In my opinicn, where 
legal representative of a deceased defend- 
ant is already on the record,an application 
to bring his legal representative on record 
within three months is not necessary. It 
is enough if the plaintiff or the appellant 
at some time or other, before the suit is 
decreed, estates the fact and gets it noted on 
the 1ec:rd. This is exactly what has been 
done in this case, though the. order of the 
learned Munsif is not happily wcrded but 
it really amourts to that. 

lt appears that a Oommissioner was 
appointed to find out the situation of 
No. 999 and No, 996. According to the 
report of the Commissioner, the house in 
dispute was situated on No. 999 as alleged 
by the plaintiff. Unfortunately the Oom- 


missioner did not show the position of 
No. 996. The appellant filed an objection 
before the learned Munsif which was reject- 
ed. This point wasraised before the learned 
District Judge, and in his judgment, he stat- 
ed as follows : 

“But from the evidence, pleadings and circum- 
stances of the caseit was clear to me that the 
plaintiff was the owner of the house and that the 
defendant was the tenant of it and for this reason 
I do not think that any order or remand on the 
ground of the defective nature of the Commis- 
sioner’s report is necessary in this case.” 


16" has been contended before me that. the 
case should be remanded for further in- 
quiry. In my opinion, thereis no need to 
do this. The sole question for decision in 
the appeal is whether the house in suit was 
purchased by the appellant in the year 
1916. The finding of the lower Courts isin 
favour of the plaintiff. This finding has 
been arrived at after due consideration of 
the oral and documentary evidence in the 
case,and 1 am not prepared to interfere 
with this finding. By 

In my opinion, there is no substance in 
this appeal and I .accordingly dismiss it 
with costs. 


D. Appeal dismissed. 


MADRAS HIGH COURT : 
Civil Revision Petition No. 10/9 of 193 
April 2, 1937 
CORNISH, J. ie ae 
KOTHAPALLI KANUPARTHI 
SUBBAYYA AND aNoTHER— PETITIONERS 
versus 
NICHENAMETLA SUBBARAYADU 
AND OTHERS— OPPOSITE PARTIES © © 
Partnership Act (IX of 1932), s. 69 (3)—Suit 
against partner of unregistered firm—Property . 
attached before judgment—Another partner applying , 
under O. XXI, rr. 49 and 68 and O. XXXVIII, 
r. 8, Civil Procedure Code (Act V of 1908), to set 
aside attachment claiming property to belong to: 


. partnership—S. 69 (3), if bar to such application, 


In a suit against a partner of an unregistered 
firm certain quantity of indigo was attached before 
judgment. Thereupon, the petitioner, claiming that 
the indigo was the property of a partnership. of - 
which he and the defendant were members, made 
an application under O. XXI, rr. 49 and 58 and 

X ‘lil, r. 8 to have the attachment set 
aside : 7 

Held, that the petitioner's application to have the 
attachment refnoved, was not a proceeding to 
enforce a right arising under a contract between him 
and the attaching pasty. The rıght which he had 
and which he was seeking to enforce, was that his 
property shall not be attached except as allowed by 
law. This did not depend on contract but on the . 
provisions of the Code governing thg attachment 
of partnership property. - 
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O. R. P. from an order of the District 
«dunsif, Nandalur, dated August 26, 1935. 
Mr. Kasturi Seshagiri Rao, for the Peti- 
Mijioners. i 
Mr. Ch. Raghava Rao, for the Opposite 
Harties. 
‘Order.—Respondent No.1 in this civil 
“vision petition filed a suit against respon- 
ient No. 2 and in that suit attached before 
udgment a quantity of indigo. Thereupon, 
he present petitioner, claiming that the 
ndigo was the property of a partnership 
of which he and respondent No. 2 were 
members, made an application under 
J. XXI, rr, 49 and 58 and O. XX XVIII, r. 8, 
o have the attachment set aside. 
Brower Court held that s. 69, Partnership Act, 
was a bar to this application, inasmuch as 
the alleged partnership had not been 
egistered, und dismissed the application. 
Section 69 (1) provides that no suit to 
peonforce aright arising from a contract shall 
be instituted by a member of a firm suing 
mas a partner against the firm unless the 
Wirm is registered: and sub-s, 2 provides 
that no suit to enforce a right arising from 
-a contract shall be instituted by or on 
behalf of an unregistered firm against a 
mMhird party. Then comes subs. 3 which 
applies the provision of subss.1 and 2 to 
claims by way of set-off or cther proceedings 
toenforce a right arising from a contract, 
and then follow certain exceptions.  . 

I think the effect of sub-s. 3 is that the 
prohibition against a suit by the member of 
an unregistered firm or by an unregistered 
firm against a third party to enforce a con- 
tract is extended to other proceedings 
which have, for their purpose, the enforce- 
ment ofa right arising under a contract 
between the parties to the proceedings. 
The question is therefore: Is the present 
petitioner's application to have the attach- 
ment removed, a proceeding to enforce a 
right arising under a contract between 
him and respondent No. 1. In my opinion 
it is not. The petitioner is seeking to 

senforce no right which depends on any 
contract between him and respondent No. 1. 
"The right which he has and which he is 
seeking to enforce, is that his property shall 
not be attached except as allowed by law. 
This does not depend on contract but on 
the provisions of the Ucde governing the 
attachment of parinership property. In my 
opinion the lower Court's order was wrong, 
and the matter must be remanded for the 
‘Court to dicide whether the property attach- 
ed was partnership property. If it was 
attached contrary to the provisions of the 
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Code, the fact that respondent No. 1 has got 
a decrees in his suit against respondent 
No. 2 will not mend the position. The 
civil revision petition is allowed with costs, 


. . e 
AD. Revision allowed. 


ALLAHABAD HIGH COURT 
Full Bench 
Oivil Revision No. 508 of 1934 
July 25, 1938 
BENNET, Ac. O. J., MOHAMMAD ISMAIL AND 
VERMA, JJ. 
Babu GOVIND DAS AND ANOTHER—— 
APPLIOANTS 
VETSUS 
Musammat INDRAWATI AND oTHers 
—OpposItz PARTY 

Civil Procedure Code (Act V of 1°08), 6. 115, Sch. II, 
para. 15—Court setting aside award and superseding 
arbitration pending suit—Whether “case decided"— 
Revision, maintainability of. 

No distinction can be drawn between an order 
superseding a reference to arbitration before the 
award has been delivered and after the award has 
been delivered. In either case the result is that the 
Court begins to hear the suitin accordance with 
para. 8 or para. 15 (2) of Sch. II, Civil Procedure 
Code. The Court cannot be considered t> have decid- 
edacase within the meaning of s. 115, Civil Pro- 
cedure Code, where it has set aside the award and 
superseded the arbitration pending a suit which is 
consequently to be tried by the Court. Norevision 
lies from such anorder. Bhola Nath v. Paghunath 
Das-Mithan Lal (5) and Raja Ram v. Gopi Nath (9), 
Overruled. ip. 983, col. 2.] 

[Case-law reviewed.] 

C. R. against an order of the Additional 
Sub-Judge, Muttra, dated July 2, 1934. 

Messrs, S. K. Dar and M. L. Chaturvedi, 
for the Applicants. 

Messrs. P. L. Banerji, V. D. Bhargava, 
Kamta Prasad and J. K. Srivastava, for the 
Opposite Party. 

OPINION 

Bennet, Ag. C. J.—In this Civil Revi- 
sion an issue has been referred to the 
Full Bench as follows : 

“Gan the Court be considered to have 
decided a case within the meaning of 
s. 115, Civil Procedure Code, where it has 
set aside the award and superseded the 
arbitration pending a suit which is conse- 
quently to be tried by the Court ?” 

The facts of the case in which this issue 
arose may be briefly noted. Inthe Court of 
the Additional Civil Judge at Mattra, the 
parties in O. S. No. 33 of 1931 agreed that 
the suits should be submitted to arbitration 
under Sch. IT, Civil Procedure Code, to arbi- 


‘trators agreed on by the parties, but the 


provisions of para. 4 were not carried out 
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and no provision was made for a differ- 
ence of opinion among the arbitrators either 
by the appointment of an umpire by dec- 
laring that the decision of the majority 
should prevail. The arbitratars differed and 
two filed an award in favour of the other 
party. Both parties made objections and 
the Oourt held that the awards were not 
according to law and the Court set aside 
the awards and superseded the arbitration 
and directed the parties to proceed with the 
suit before the Oourt itself. Against that 
order setting aside the awards and super- 
seding the arbitration, the Civil Revision has 
been filed and objection has been taken 
that no revision lies as no case has been 
decided within the meaning of s. 115, Civil 
Procedure Code. The case has been refer- 
red to a Full Bench because of the difer- 
ences in the rulings of this Court, some of 
which have been set out in the Order of 
Reference. Accordingly I begin the con- 
sideration of this subject by referring to 
the various rulings which have been cited 
in this Court. 

In Chuttar Singh v. Lekhraj Singh (1), 
it was. held in 1883 by a Bench of this 
Court that an order under s. 521 of the 
former Civil Procedure Code, setting aside 
an award made on a reference to arbitra- 
tion inthe course of a suit on the ground 
of the arbitrators’ misconduct is not 
subject to revision by the High Court under 
s. 622 of the Code. The Court held : 

“The contention that the proceeding for arbitra- 
tion is a decided case in which no appeal lies within 
the meaning of the section, and, therefore open to 
revision under s. 622, is not tenable. The proceeding 
is ofan interlocutory character only, made in the 
course of a suit ;it is partof a case which is still 
undecided, and in which an appeal lies from the 
final decree. It was not the intention to allow of 

. revision of interlocutory proceedings, in the course 
of a suit, which do not determine it. The order, 
which is the subject of this application, will be open 
to revision by appeal from the final decree in the 
suit, and even if s. 622 allowed of it, it would 


be highly inexpedient for us to interfere at this stage 
of the case.” 


In Budhoo Lalv. Mewa Ram (2), there 
was a Casein the Court of a Munsif where 
by the consent of parties the Munsif tried 
the preliminary issue -as to whether he 
had jurisdiction to try the case and he pass- 
ed a formal order to the effect that the 
suit was cognizable by this Court, Against 
that order, the defendants applied in revi- 
sion and a preliminary objection was taken 
that no revision lay, By a majority of 
three Judges to two, it was held that no 

(1) 5 A 293; A W N 1883, 39. 


(2) 43 A 564; 63 Ind. Cas. 15; A IR 192] All. 1; 19 
A LJ 558. 


revision lay as no case had been decided 
by the Munsif within the meaning ofs. 115 
Civil Procedure Code, On pp. 571 anc 
572*, Piggott, J. pointed out that in the Oivi 
Procedure Code of 1882, s.622 opened a» 
follows : 

“The High Court may call for the record of am 
ease in which no appeal lies to the High Court, i 
the Court by which the case was decided appears 
eto.” : 

But ihe present s. 115, Civil Procedure 
Ocde, refers to “record of any case whick 
has been decided”, and he said : : 

“Ttseems tome that the Legislature, in re-draft 
ing this provision in the present Code has almost 
gone outof its way to settle a point about whichm 
there had been some controversy ; it is the more 
incumbent upon us to give full effect to the worde 
used according totheir plain meaning,” 

He also stated : 

“If this view is correct, it follows that whereas all 
‘eases’ are not ‘euits’ every ‘suit’ is at least a ‘cage’. 
From this I would go on to conclude that, where the- 
‘ease’ in which the revisional jurisdiction of the 
High Oourt is invoked happens to be also a ‘suit’, 
then this suit ia itself the ‘ease’ referred to in s, 115. 
Civil Procedure Code, which requires to be decided 
before the record is called for. To putthe point in 
another way: holding thatthe word ‘case’ in. the 
Code of Civil Procedure always includes a ‘suit’, 
I read the relevant portion of 5.115 just as if it 
ran: May call for the record of any suit or other 
description of case which has been decided. The 
record of a suit, therefore, should not be called for 
under this section until the suit hss been decided.” 

In 1924 there is a ruling reported in Mu- 
hammad Fakhr-ud-din v. Rahimullah Shah 
(3), in which Mukerji and Dalal, JJ. applied 
the Full Bench ruling in Budhoo Lal v. 
Mewa Ram (2) and the passages quoted from™ 
the judgment of Piggott, J, were applied- 
to an application in revision from an order 
setting aside an arbitration award, and it. 
was held that no revision would lie as» 
{here was no case decided and it was stat- 
ed: 
“Ifthe decision on the merits goes against him 
he can appeal on the merits of the case and also urge 
the ground that the trial Court ought to have accept- 
ed the compromise and the award as final*between the 
parties.” f 

In the same volume there is another rul- 
ing in Rudra Prasad Pande v. Mathura 
Prasad Pande (4), in which Sulaiman andi 
Daniels, JJ. applied the Full Bench ruling 
in a similar manner and held that no revi- 
sion lay against an order superseding an 
arbitration award in a pending case. 

Some yegrs later, in Bhola Nath v. Raghu: 
nath Das Mithan Lal (5), Sulaiman andl 


(3) 47 A 121; 85 Ind, Oas. 502; AI R 1925 AN. 
458. 


(4) 47 A 916; 89 Ind. Cas, 173; AIR 1925 All. 566, 
23 ALI 656, ani: 

(5)(1929) A L J 918; 122 Ind. Oas, 685; A 1R 1929 
All. 743; 51 A 1010; Ind. Rul. (1930) All. 285. ~- 
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Niamatullah, JJ. took a contrary view of the 
Full Bench case in Budhoo Lal v. Mewa Ram 
(2) and held on p. 919* that the Judges 
wera equally divided on the interpretation 
of the expression ‘case decided’ and the 
fifth Judge, Ryves, J., confined his judg- 
ment tothe question whether the decision 
ofa single issue by a Subordinate Court 
while the suit was still pending was a 
. case decided and held that it was not; 
and that, therefore, the ruling “was no 
_authority in favourof the broad principle 
_that no revision lies from an interlocutcry 
-order,” and the Court referred to Chatur- 
. bhuj v. Raghubeer Dayal (6), where a revi- 
: Bion from an ordersuperseding an arbitra- 
tion was actually entertained and allowed. 
For these reasons the Oourt held that a 
| revision lay against an order superseding 
an arbitration before the award. Now the 
- Court failed to notice that inthe latter 
Taling Chaturbhuj v. Raghubeer Dayal 
(6), no objection was taken that there 
' was no case decided and, therefore, this 
“cannot be any authority on that point. As 
regards the judgment of Ryves, J. in the 
| Full Bench case in Budhoo Lal v. Mewa 
-Ram (2), itistrue that he openshis judg- 
ment with the statement which has been 
quoted, but he alsostated on p. 580T: “I 
agree... generally with the reasons given 
by my brother Piggott." Some years later 
in 1931 in Puran Lal v. Rup Chand 
(7), Sir Shah Sulaiman, Ag. C. J. 
` and Niamatullab, J. decided that the ap- 
pointment of anew arbitrator by the Court 
“when the Court was not authorized by 
‘law to make the appointment amounted 
‘to “a ease decided” and a revision lay 
to the High Court. This question, how- 
ever, was not the same as an order setting 
, aside an award. 


’ In the same volume Risal Singh v. Fakira 
‘Singh (8), Sir Shah Sulaiman, Ag. O. J. 
. sitting with King, J. again applied the Full 
: Bench case in Budhoo Lal v. Mewa Ram (2) 
‘to the case of a revision against an order 
- setting aside an award and held that no 
revision lay. On the other hand sitting a 
little earlier in the same year 1931, Sir Shah 
Sulaiman, Ag. C J. and Niamatullah, J. 

- held the opposite in a ruling reported 


(6) 36 A 354; 23 Ind. Cas. 758, A I R 1914 All. 314; 
12 A L J 529, 
(1) 53 A 778; 137 Ind. Cas. 514; A I R 19314 All 
+ -761; (1931) ALJ 682: Ind. Rul. 11932) All 328. 
_. _ (8) 53 A 1008; 136 Ind. Oas. 562; A T R 1932 All. 452; 
* (1931) A L J 942: Ind. Rul. (1932) All, 216. 
- ; -*Page of (1929) A. L. J.—i 8d] ý 
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in Raja Ram v. Gopi Nath (9). In this 
judgment there was no reference to any 
previous ruling and it is merely stated 
that there is no doubt that the setting 
aside of an, award and the supersession 
of the arbitration proceedings amounted to 
a termination of one proceeding in the 
suit and, therefore, a case had been decided 
within the meaning of 8. 115, Civil Procedure 
Code, and a revision lay. 

In Tulsi Ram v. Binda Ban Das (10), Sir 
Shah Sulaiman, Ag. C. J. and Bajpai, J. held 
that no revision lies from an order setting aside 
an award while the case still remains pending 
in the Court below. ln that case the pre- 
vious decision in Bhola Nath v. Raghunath 
Das Mithan Lal (5), was distinguished 
on the ground that a revision was allowed 
against the order because it superseded the 
reference before the award had been deliver- 
ed and, therefore, a revision would lie. I 
do not consider that any distinction can 
be drawn between an order superseding 
a reference to arbitration before the award 
has been delivered and after the award has 
been delivered. In either case the result 
is that the Court begins to hear the suit in 
accordance with para. 8 or para 15 (2) 
of Sch. Il. The ground on which it has 
been held in the various rulings that no 
case has been decided is that the Court below 
is proceeding to hear the suit and this 
applies in either of these two cases. These 
appear to be the cases in this Court in which 
this question of whether a case has been 
decided when an arbitration is superseded 
and an award is set aside has been dealt with. 
It is not necessary to refer to rulings of 
this Court in which a revision was allowed 
under these circumstances where no objec- 
tion was taken that a revision did not lie, 
because no case had been decided within 
the meaning of s. 115, Civil Procedure 
Code. I will now refer. briefly to certain 
Full Bench rulings of this Court dealing 
with other orders where the words “case 
decided" have been interpreted. | 

In Ram Sarup v. Gaya Prasad (11), it 
was laid down by a Full Bench that the 
High Court can interfere in revision with 
an appellate order directing the setting aside 
of an ex parte decree when the Appellate 
Ocurt had no power under the provisions 
of O. IX, r. 13, Civil Procedure Code, to 


(9) A I R 1931 All. 721; 133 Ind. Cas. 416; Ind. Rul. 


931) All 656, 
An (1936) A L 3 547; 164 Ind. Cas. 722; 58 A 946; 


SA LR £06; 9 R A 185. 
an 48 A 175; 90 Ind. Oas, 180; A I R 1925 All. 610; 


24 à LJ 56. 
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direct the case to bere-heard. In Radha 
Mohan Datt v. Abbas Ali (12), a Full 
Bench teld that a civil revision lay from 
an order setting aside enex parte decree. 
On p. 630* it was held that the matter 
was a case decided. There is no doubt 
that a distinction is to be drawn in the 


case of an application to set aside an. 


ex parte decree because it is. made after 
tte suit has terminated in a decree and, 
therefore, itis separate from the suit which 
has already been completed. In Gupta & 
Co. v. Kirpa Ram Bros. (13), a Full Bench 
held that a mere decision as to the umount 
of the court-fees payable does not amount 
to a case decided and no revisicn lies 
from the order of the Oourt below calling 
upon the plaintiff to make good the 
deficiency in the amount of the court fees 
paid by him, In Surajpaliv. Arya Prati- 
nidhi Sabha U., P.' (14), a Full Bench held 
that no revision lay from an order 
passed under O. VI, r. 17, refusing to allow 
an amendment of a pleading as this did 
not amount to a case decided. But other 
amendments, for example, the addition or 
substitution of parties or the striking off of 
a pleading, may amount to a case decided, 

I nowturn to consider how this matter 
of the setting aside of an award and the 
supersession of an arbitration has been treat- 
ed by other High Courts. In Damodar v, 
Roghunath (15), it was held that an order 
setting aside an award was not subject to 
revision under e. 622, Civil Procedure Code, 
as it was an interlocutory order and may hea 
ground.of appeal against the decree passed 
in the suit. That decision followed the deci- 
sion in Chattar Singh v. Lekhraj Singh (1). 
The Bombay High Court confirmed this view 
in Chiman Bhai v. Keshavlal (16, The 
Bombay view has also been ccntirmed in 
Nasarwanji Hormusji v. Jamshedji 
Navroji (17). In Ram Sarup v. Mohal Lal 
(18) it was held by a Bench that no revi- 
sion lay to the High Court against an 
order of the Court below dismissing the 


(12) 53 A 612; 133 Ind. Cas, 129; A IR 1931 All. 294; 
(1931) A L J 377; Ind. Rul. (1931) All. 577(F B). 
(13) (1934) A L J 381; 149 Ind. Cas. 1183; A IR 
1934 All, 620;6 R A 1018 (F B). 
(14) (1936) A LJ 923; 165 Ind. Oas. 1; A IR 1936 
ara L R (1937) All. 1731936 AL R 915; IRA 
5 . 
(15) 26 B 551; 4 Bom. L R 267. 
(16) 47 B 721; 73 Ind. Cas, 464; AI R 1923 Bom, 402; 
25 Bom. LR 443, 
(17) AI R 1932 Bom, 232; 138 Ind. Oas. 215; 34 Bom. 
LR 376; Ind. Rul. (1932) Bom 355, 
(18) 14 L 715; 143 Ind.Gas 309; A IR 1933 Lah, 
692; 34 P L R 651; Ind. Rul, (1933) Lah. 337. 
*Page of 53 A —[ld.] 7 z 
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objections to an award. This, however, was 
the converse case where the award was not 
set aside but a judgment was given accord- 
ing to the award. But the case law was consi- 
dered at length onthe general subject of 
orders dealing with objections to arbitra- 
tion awards and the Lahore Bench consi- 
dered that the Allahabad view that no 
revision lay from an order setting aside an 
award was correct, and this view was fol- 
lowed by a learned Single Judge in Gulab 
Singh Joharimal v. Messrs. Dharampal 
Dalip Singh (19). In Ganga Pershad v. 
Ram Narain (20) it wes held that no revi- 
sion lies in respect of an order setting 
aside an arbitration award as there has 
been no case decided. 

In connection with this matter, reference 
may be made tothe provisions of s. 104 
(1), Oivil Procedure Code, in which in the 
six cases (a) to (7) the Code has provided 
for an appeal from certain orders passed 
by a Court in regard to an arbitration pro- 
ceeding. The first of these provisions (a) 
provides for an appeal from “an order 
superseding an arbitration where the award 
has not been completed within the period | 
allowed by the Court.” This refers to an 
order passed under Sch. II. para. 8. Now 
the present order setting aside the award 
ecmes under para. 15 and the Code did 
Lot provide for an appeal to be brought 
against that order as a separate order. If 
the Code had intended that there should 
be at that stage a reference to the Courts 
above in regard to an order passed under 
para. 15 superseding the arbitration and 
setling aside tue award. then it appears to 
me that tue Crude would have provided an 
appeal unders. 104 (1). As the Code did 
not make this provisiou it appears that the 
Code did not intend that sich an order 
should be the subject of reference to the 
Courts above, at any rate at thd stage. 
The view that the order does not amount 
to a case decided within the meaning of 
s 115 has been taken in a number of 
Tulings of this High Court and appears to 
me to be a reasonable view. It is no doubt 
difficult to distinguish between orders 
which have been held in various Full Bench 
rulings to amount to a case decided and 
others which» have been held not to amount 
to a case decided and itis not easy to lay 
down any hard and fast distinction. From 


(19) ATR 1936 Lah, 538; 160 Ind. Cas, 1052; 38P 
L R 121; 8 R L 655. 

(20) A I R 1929 Oudh 493; 123 Inti. Oas. 224; 5 
Luck 397; 6 O W N 813; Ind. Ral. (1930) Oudh 
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the practical point of view, there may in 
some cases, as some Judges have pointed 
out, be: an-advantage in allowing an appli- 
cation in revision from an order setting 
aside an award and superseding the arbi- 
tration’ as, if the High Court allowed the 
application in revision under s. 115, the 

. award would be upheld and the expense of 
the suit before the Court would not arise. 
But such cases would doubtless be seldom 

- because orders passed under para. 15 are 
passed on the merits and it would be rare 
for a Oourt to pass such an order which 
would violate the provisions of s. 115, Civil 
Procedure Code. To permit the matter to 

- be brought in revision before the High 
Court at that stage would mean a poste 
ponement of the trial of the suit for a 
period of about two years and this would 
Cause in every case where an application 
is made delay and lcss to the parties. The 
balance of ccnvenience, therefore, is cer- 
tainly against permitting such applications 
to be made. 

I hold that the reply to the issue should 
be in the negative and that the Court can- 
not be considered to have decided a case 
within the meaningof s. 115, Civil Pro- 
cedure Code, where it has set aside the 
award ard superseded the arbitration pend- 
ing a suit which is consequently to be tried 
by the Court. 

Mohammad Ismail, J.—I agree. 

verma, J.—I agree. 

OD, Answered in negative. 


LAHORE HIGH COURT 
First Civil Appeal No. 19 of 1936 
May 7, 1937 
. © DALIP SINGH AND Skemp, JJ. 
B.C. QG A, PUNJAB, LIMITED — 
DEFENDANT—APPELLANT 
versus 
BHARAT KRISHNA TRADING COMPANY, 
LIMITED—Patntirr—ResPonDENT 

Contract Act (IX of 1872), 8. 230—Section, tf applies 
to pacca arhtia. 

Ordinarily speaking, the words ‘pacea arhtia’ convey 
that the so-called agent is acting asa principal on 
behalf ofthe person with whom he buys or sells the 
commodities in question. There can, therefore, be no 
i guesion of the application of s, 230, Contract Act, in 

is case, 


F. O.A. frem the decree of the Senior Sub- 
J a ge, Montgomery, dated December 23, 
1935. 


Messrs. Achhru Ram and Indar Deva, for 
the Appellant 

Messid. Shamair Chand and Arjan Das 
for the Respondent.. f 
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Dalip Singh, J.—The plaintif, t 
Bharat Krishna Trading Oo., Ltd., Oka 
sued the two defendants, the B. 0, G. 
Punjab, Ltd, Khanewal, and the Bee 
Department, B, O. G. A. Punjab, Li 
Khanewal, e for recovery of Rs 51,474- 
on the basis of bahi account. The pla 
is reproduced in extenso in the judgm 
of the trial Court printed in Vol. ITI of | 
printed paper-book at p. 65 so also js 
produced the entire written statement of t 
defendant-respondent, B. C. G.A Punj: 
Ltd. Khanewal. The defence of the oi] 
defendant was naturally the same, as 
was alleged by the plaintiff that the c 
was merely a branch of the other thou 
an alternative plea was taken that ina 
case defendant No. 1 was a partner w 
defendant No. 2. The plaintiff in br 
alleged that he had entered into cert: 
transactions of forward contracts of wh 
and gram on behalf of the Seeds Depa 
ment, Okara, which was again, accordi 
to the plaintiff, only a branch of defer 
ant No. 1, the alternative plea again | 
ing taken that defendants Nos. 1 and 
were, at any rate, admitted partners of | 
Seeds Department, Okara firm, The plai 
iff alleged that owing to these transactio 
after accounts had been gone into, a | 
occurred by reasen of the rates falli 
below the cintract rate and in ace>- 
ance with term No. 5 of bis agreement w 
the Seeds Department, Okara, printed 
Vol. lil, p. 1s, he called upon the defer 
ants to make gocd the loss to the ext: 
warranted by cl. 5 of the said agr 
ment that the defendants refused to ma 
the deposit demanded by him and tt 
therefore he set.led the forward c 
tracts, as be was entitled to do under cl 
of the agreement, with the result ti 
there was a loss of Rs. 47,325-8 0 prin 
pal, in addition to which the plain 
claimed Rs. 4,148 14-0 as interest due: tk 
making up the total claim of Rs. 51,474-3 

The defendants in reply raised all kip 
of pleadings which do not now concern 
and the trial Court framed issues whi 
are printed in Vol. I, pp. 24 and 27 ofi 
printed paper-bouk, and also in the juc 
ment at p.74. Most of the relevant isst 
framed were decided in favour cf t 
plaintiff and finally the Court passed 
decree for Rs. 45,129-1-9 with prop 
tiouate costs. The reason for the differen 
between the sum allowed and the sı 
claimed was that the Court held thatt 
plaintif was not entitled to settle ; 
counts on 1,400 bags of gram Magh 


- cluded). 
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200 bags of wheat Phagan and 800 bags 
of gram Maghar. This amounted to a 
total of Rs. 2,676-10 3, and, along with an 
arbitration fee of Rs. 20, which was also 
disallowed, made the difference between 
the two sums, adding the item of in‘erest 
on damages which the Ootrt disallowed. 
Both sides have appealed, the defendant 
claiming that nothing was due to the 
plaintiff at all and the plaintiff claiming 
that the sums disallowed by the Court 
had been wrongly disallowed. I shall deal 
first with the main appeal, namely that of 
the defendant. The learned Counsel cone 
tended, firstly, that the plaintiff was 
not competent to sue inasmuch as he was 
only an agent and the names of the prin- 


'cipals had been disclosed to the parties 


concerned. I do not consider that there 
is any force in this contention at all. It 
was clearly found by the Court, and it 
was not contested before us, that the plaint- 
iff acted as a pacca arhtia, Now, ordinari- 
ly speaking, the words pacca arhtia con- 
vey that the so-called agent is acting as 
a principal on behalf of the person with 
whom he buys or sells the commodities 
in question. There can therefore be no 
question of the application of s. 230, Con- 
tract Act. What the learned Counsel for 
the appellant endeavoured to argue was 


_ that the term pacca arhtia, which occurs 


in the agreement printed in Vol. M1 at 
p. 108, meant something different from the 
ordinary connotation of the term because 
he contended that the term was not aterm 
with a fixed meaning but varied according 
to the different markets where the term 
might be employed. This may be, so, but 
no such plea was taken by the defendants, 
on the contrary, they pleaded that the 
plaintiff was not a pacca arhtia at all 
and when faced with the express agreement, 


` they relied on the fact that Kuljas Rai had 


not been competent to execute any such 


‘agreement, or had not. as a matter of fact, 


executed it. It was held by the Court and 
the matter has not been contended before 
us that Kuljas Rai did execute the agree- 
ment in question and therefore the point 


- now sought to be raised by the learned 


Counsel for the appellant does not really 
arise. I would therefore repel the first 
contention. (After dicussing evidence on 
other points raised, their Lordships con- 
The result is that the appeal of 
the defendant-appellant fails and. is dis- 


-missed with costs Turning now to the 


plaintifi’s cross-appeal I have already dealt 


~ with the item of Rs. 2,676-10-3 which must 
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be allowed. The learned Counsel for the 
appellant has not pressed the item of Rs. 20 
(arbitration fee) or the item for interest 
upon damages; nor has he pressed the claim 
to interest up to date of suit or to future 
interest. This sum should, therefore, be 
added to the sum allowed by the trial Court 
with proportionate costs to the plaintiff- 
appellant throughout. The plaintiff's cross- 
appeal is, therefore, accepted with costs pro- 
portionate to the amount allowed. 

Skemp, J.—I agree. 

D. Order accordingly. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 15U6 of 1936 
August 9, 1938 
Misra, J 
AN BSINGH—DEFENDANT—ÅPPRLLANT 


versus 
BHAGAT SINGH AND oragrs— P LAINTIPPS 
~—RESPONDENTS» 

Malicious prosecution—Suit for damages—Reason- 
able and probable cause—Duty of plaintiff—Facts 
alleged by defendant incriminal case suchas were 
necessarily true or false to defendant's knowledge 
—Plaintiffs must show that defendant's story was 
false—Duty of Civil Court to decide case independ- 
ently of findings of Criminal Court —Tort. 

In an action for damages for malicious prosecu- 
tion the plaintiffs must establish inter alia that 
there was no reasonable or probable cause for the 
defendant to prosecute the plaintiff and further that 
if the facts alleged by the defendant inthe crimi- 
nal case are such as, from their nature, were neces- 


. sarily true or false to his knowledge, the plaintiff 


must establish that the defendant's story was false ; 
and if he proves that the defendant's story was false, 
he should be deemed to have proved that there was 
no reasonable and probable cause for the defendant 
to prosecute the plaintiff, Where the charge is of 
such a nature as must be true or false to the 
kncwledge of the defendant, then no question of 
reasonable and probable vause can arise, and the 
fact that the Criminal Court has entered a judg- 
ment of acquittal in favour of the plaintiff in a 
suit for malicious prosecution does not raise any 
presumption in favour of the plaintiff, as regards 
want of reasonable and probable cause and malice, 
nor can the judgment be any evidence of those 
facts. In every case of malicious prosecution, the 
Oivil Oourt must hear evidence on both sides and 
decide for itself, independently of the findings of 
the Oriminal Court, whether or not the prosecu- 
tion of the plaintiff was without reasonable and 
probable cause and malicious, and it will not take 
into consideration the judgment or the reasons, 
which may have led the Criminal Oourt to an 
order of acquittale Kishan Mal v. Sakal Raj Mal 
(5), not followed. |p. 987, col. 2; p. 988, col. 2.] 
[Oase-law referred to.] api , 
5. 0. A. from the decision of the Addi- 
tional District Judge, Kumaun, dated 
August 18, 1938. 
Mr. D. P. Uniyal, for the Appeltant. 
Mr. B. L. Dave, for the Respondents. 
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: Judgment.—This is a second appeal by 
_ the defendant in a suit for damages for an 
alleged malicious prosecution. The defen- 
_ dant-appéllent prosecuted the 15 plaintiffs- 
respondents in the Criminal Court on 
charges cf criminal trespass. mischief and 
criminal intimidation. The Criminal Court 
discharged the plaintiffs without framing a 
. chargeholding that the evidence produced 
by the complainant to substantiate his 
complaint did not justify the framing cf a 
charge. Thereafter the plaintiffs brought 
a suit for damages against the defendant 
alleging that the complaint had been lodged 
against (hem on account of enmity without 
any adequate cause. Tke defence was that 
the allegations in the complaint were true. 
The main issue framed by the trial Court 
of the Subordinate Judge, Pali, district 
Ranikhet, was in these terms, ‘whether the 
defendant prosecuted the plaintiffs without 
reasonable or probable cause.” The plain- 
tiffs examined themselves and produced six 
witnesses in support of their case that the 
complaint against them was untrue and 
- without reasonab’e and probable cause. 
The defendant did not go into the witness- 
box, but produced one witness and the vil- 
lage patwari in support of his case. The 
trial Court proceeded on tLe basis that “the 
whole question hangs upon whether the 
substance of the accusation against the 
plaintifis was false and whether the defen- 
dant knew it was false” and after discussing 
the evidence of the plaintiffs and their wit- 
nesses came to the following conclusion : 

“1 cannot find positively that the criminal accu- 
sation made against the] plaintiffs was a false one. 
There is certainly no good evidence that they did 
commit any crime but it is one thing to prove a 
crime in a Oriminal QOourt and another to show 
that the accusation had no reasonable or probable 
cause. Infact, I find there was reasonable and 

. Probable cause for the accusation. There may very 
well have been malice but malice alone has no 
effegt where there was reasonable or probable cause; 
give your enemy a chance to prove you have com- 
mitted a crime and he may do so." 

On the above finding the suit of the 
plaintiff was dismissed. The plaintiffs then 
appealed to the District Judge who accepted 
the appealin part and gave a decree for 
Rs. 230 with proportionate costs. The basis 
of the decision of the lower Appellate Court 
was that the burden of proof in this case 

‘rested on the defendant and he having 
failed to discharge it and having failed to 
prove that the complaint was true, the 

.-elaim for damages should be decreed against 
him. The following quotation from the 
judgment of the lower Appellate Court will 
indicate the point of view with which that 
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Court considered the case: 

“In this case An Singh, defendant, had com- 
plained that he was seeing all what the accused 
were doing. His compleint was based on his own 
personal knowledge and not on any information 
received from anybody else. No question of rea- 
sonable or probable cause arises in this ease. The 
plaintifis being discharged by the Criminal Court, 
start the presumption in their favour.” no 

Then the learned Additional District 
Judge proceeded to consider the evidence 
of the defendant and at the end remarks as 
follows: 

“The defendant has thus utterly failed to prove 
that his complaint was true and it was improperly 
dismissed It appears quite unlikely to me that 
the plaintiffs may have taken their womenfolk for 
committing such offences as alleged by the defen- 
dant. I hold that the complaint has not been 
proved to betrue. Malice under such circumstances 
ought to be presumed. It is admitted that there 
is enmity between the parties, I, therefore, hold 
the complaint was made maliciously and was not 
true.” 


On behalf of the appellant I have been 
referred to the cases reported in Balbhaddar 
Singh v. Budri Sah (1), Basdeo v. Shyama 
Charan (2), Shubrati v. Shamsuddin (3) 
and Bhawani Shanker v. Raghubar Dayal 
(4), and it has been argued that the lower 
Appellate Court wrongly cast the burden 
of proof on the defendant and its finding 
is vitiated by reason of the wrong point 
of view with which it considered the evi- 
dence of the parties. The cases referred 
to above leave no doubt that the law is 
settled that in an action fer damages for 
malicious prosecution, the plaintiffs must este 
ablish inter alia that there was no reason- 
able or probable cause for the defendant to 
prosecute the plaintiff and further that if 
the facts alleged by the defendant in the 
criminal case are such as, from their nature, 
were necessarily true or false to his know- 
ledge, the plaintiff must establish that the 
defendant's story was false; and if he proves 
that the defendant’s story was false, he 
should be deemed to have proved that there 
was noreasonable and probable cause for 
the defendant to prosecute the plaintiff. 

In the present case the defendant alleged 
facts which were true or false to bis own 
knowledge and it was, therefore, necessary 
for the plaintifs, before they could succeed, 
to prove that the complaint against them 


(2) (1936) A L J 803; 164 Ind Cas. 184; A I R 
1936 All. 582; 1936 AL R 708; 9RA 120. 

(3) 26 A L J 439; 110 Ind. Cas. 413; AIR 1998 
All. 337- 50 A 713. 

(4) (1937) A L J 331; 169 Ind, Cas 7998; AIR 
1987 All, 417; 1937 A L R605; 10 R A 78. 
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was false and thai it was false to the know- 
ledge of the defendant. The mere fact that 
the judgment of the Criminal Court ended 
in favour of the plaintiffs did not relieve 
them of the necessity of proving in the suit 
for damages filed in the Civil Court that 
the complaint was false tothé knowledge 
of the defendant or was without reasonable 
and probable cause. The view of the lower 
Appellate Court that the order of discharge 
passed in favour of the plaintifs started a 
presumption of innocence in their favour 
and shifted the burden of proof on the 
defendant to establish that his complaint 
was not true is obviously wrong. In sup- 
port of the view taken by the lower. Appel- 
late Court learned Counsel for the plaintiffs 
has referred to a Single Judge case of this 
Court reported in Kishan Mal v., Sakal 
Raj Mal (5). That was a case in which the 
defendant himself was present at the time 
of the alleged occurrence. The learned 
Judge who decided that case made the fol- 
lowing observations in his judgment : 

“To throw the burden on the plaintiff to prove 
that the charge brought by the defendant against 
the plaintiff was false was tantamount to putting 
the plaintiff to proof of his innocence without 
giving him the benefit of acquittal obtained by 
him in the Criminal Court....The burden will, 
therefore, shift on to the defendant to prove in the 
Civil Court that the charge disbelieved by the 
Oriminal Court was true and under the circum- 
stances of the present case, no particular burden 
of proof is thrown on the plaintiff The ‘Oivil 
Oouit is called upon from a balance of the evidence, 
and alter taking into consideration the acquittal of 
the plaintiff by the Criminal Oourt, to record a definite 
finding whether the complaint instituted by the 
defendant was false or true. The evidence of both 
sides should be considered and a definite finding 
recorded.” 

As to this case I am not aware that it has 
been followed in any subsequent case in 
this Court. Inthe first place that case is 
distinguishable frcm the present inasmuch 
as in that case the question of the 
innocence or guilt of the accused had been 
definitely determined by the Oriminal Court 
and an order of acquittal had been passed. 
In the present case there has only been an 
order of discharge and the guilt or inno- 
cence of the accused has not been definitely 
determined. Further this (sic) case was 
considered by a Bench of the Madras High 
` Gourt in the case reported in Venkatapathi 
v. Balappa (6) and the learned Judges of 
the Madras High Court made the following 
observations about it: 


(5) A IR 1929 All. 878; 122 Ind, Oas. 760; Ind. 
Rul. (1930) All, 312. 
+ (6) A I R1933 Mad. 429; 143 Ind. Cas. 825; 56 M 
641; 65 M LJ 146; 37 L W 623; Ind. Rul. (1933) 
Mad, 335... 1 : : 
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“There has been some discussion in this cage as 
to what lies on the plaintiff to prove and what use 
can be made of the judgment of the Oriminal 
Oourt. The Privy Council have in Balbhaddar 
Singh v. Budri Sah (1) now made it clear what are 
the several elements which in a case of this 
description have to be satisfied. Besides the fact 
of the prosecution and of its termination in favour 
of the plaintiff, it has to be shown that the prosecu- 
tion was instituted against him without any reason- 
able and probable cause and that it was due toa 
malicious intention, This pronouncement has been 
somewhat curiously construed in the judgmentof a 
Single Judge of the Allahabad High Court which 
has been drawn to our attention: Muhammad 
Daud Khan v. Jai Lal (7). The learned Judge 
would appear to think that some presumption 
arises from the mere fact that the plaintif has 
been acquitted by the Criminal Court in cases 
where there is no scope for surmise and where 
evidence was given by the defendant of what he 
actually saw. I think that this case goes a good 
deal further than the usually accepted position, 
which is not affected by the Privy Council judg- 
ment, that it lies upon the Civil Court itself to 
undertake un entirely independent enquiry before 
satisfying itself of the absence of reasonable and 
probable cause, (The italics are mine), Indead I 
am unableto agree that our Evidence Act justifies 
anexamination of the judgment of the Criminal 
QOourt in order to ascertain the grounds’ upon 
which the acquittal proceeded and the views taken 
by the trying Magistrate of the evidence. Under 
s. 43, Evidence Act, it appears to me that that 
judgment can be used only to establish the fact 
that an acquittal has taken place asa fact in issue 
in the civil suit. Iknow of no provision of the Act 
which will justify the Civil Court in taking into 
consideration the grounds upon which that acquittal 


was based,” 
In another Lench case of this Court 


reported in Srah Chuturbhuj v. Shah Mauji 
Ram (8) it was laid down that where the 
charge is ofsuch a nature as must be true 
or false to the knowledge of the defendant, 
then no question of reasonable and probable 
cause can arise, and the fact that the 
Criminal Court has entered a judgment of 
acquittal in favour of the plaintiff in a suit 
for malicious prosecution does not raise any 
presumption in favour of the plaintiff, as 
regards want of reasonable and probable 
cause and malice, nor can the judgment be 
any evidence of those facts. It was further 
held in that case that in every case of mali- 
cious prosecution, the Civil Court must hear 
evidence on both sides and decide for itself, 
independently of the findings of the 
Criminal Court, whether or not the prosecu- 
tion of the plaintiff was without reasonable 
and probable cayse and malicious, and it 
will not take into consideration the judg- 
ment or the reasons, which may nave 
led the Criminal Ccurt to an order of 


acquittal. 
(7) A I R 1929 All. 265; 116 Ind. Oas, 852; Ind 
Rul. (1929) All 644, ° 


(8) AIR 1936 All. 537; 163 Ind. Oss. 934; (1938) 
AL J584; 1938A LR 69239 RA 107. 
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It is unnecessary to maltiply authorities 
or to pursue the matter further. It will be 
clear from what has been stated above that 
it has been consistently held in this Court 
and such is now the settled law thatina 
case like the present, the burden of proof 
initially rests on the plaintiff. In so fur as 
the decision of the Single Judge of this 
Court on which reliance has been placed 
on behalf of the respondents is inconsistent 
with what has been the consistent view of 
this Court, I must respectfully decline to 
follow it. In my opinion the judgment of 
the lower Appellate Court in this case is 
clearly vitiated by a mistaken viewon the 
law of burden of proof and it appears neces- 
sary that the evidence should be considered 
by that Court in the proper perspective. IL, 
therefore, allow this appeal, set aside the 
judgment and decree of the lower appellate 
Court and remand the case to that Court with 
a-view to considering the evidence. of the 
parlies and disposing of the appeal accord- 
ing to law. Costs here and heretofore shall 
abide. the result. The court-fee may be 
refunded tothe appellant. . 

D.. . Appeal allowed. 


os 


BOMBAY HIGH COURT 
Civil Appeal No. 70 of 1937 
March 14, 1938 
Beaumont, O. J. AND B.J, Wania, J. 

MAHOMEDBHAI SAMSUDDIN JIVAJI 

RAJA VOHRA AND OTAERS—— APPELLANTS 
versus i 

M. A. DAWOODBHAI dé Oo0o.—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI 
T, 17—Ezecution application not in accordance 
with rules—Court’s power 
Application referring generally to attachment of 
immovable property— Amendment giving particulars, 
if can be allowed, ` 

: Although no doubt under O. XXI, r. 17, Civil 
Procedure Code, the office can and should require 
the &xecution application to bein the condition 
required by the Rules at the time -when it is pre- 
sented, nevertheless it is open to the Court at 
any time, upto and including the hearmg, to make 
an amendment under the terms of the Rule. 
apart from O. XXI, r. 17, the’ Court has power 
to allow amendment in proper cases under the 
general jurisdiction of the Court toallow amend- 
ments, = 

Where an application for execution by attach- 
ment did not specify any property bat merely 
referred generally to attachmenf of immovable pro- 
perty and the amendment sought only involves 
giving particulars of that which was dealt with 
in general terms bythe application, the amendment 
can be allowed under O. XXI, r. 17. Asgar Aliv. 
Trotiokya Nath Ghosh (1), Hayatunnessa Chow- 
dhurant v. Achiu Khatun (2), Jagannath Das v. 
Chamu Baghunath (4) and Shankaran Nair v. 
Ambu (7), dissented from, Gnanendra Kumar Roy 
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to allow amendment—. 


Even, 
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al. 4 
v. Rishendra Kumar Roy (3),Sheogobind Ram v. 
Kishunbansi Kuer (5) and V. Pitehayya v. Yarla- 
gadda Ankineedu (6), approved. 
Mr. P. B. Vachha, for the Appellants. 
Messrs. S. T. Desai and M. C. Setalvad, 
Advocate General, for the Respondents. 


Beaumont, C.J.—This is an appeal from 
a decision of Engineer, J., which raises a 
short question in execution. On August 11, 
1932, judgment was obtained by the pre- 
sent respondents against the appellant and 
two others. in the Court of First Class 
Subordinate Judge at Ahmedabad, and on 
July 25, 1934, that decree was transferred. 
to this High Court for execution. Oa 
April 21, 1937, an application was made by 
the respondents to execute the decree. 
under O. XXI, r. 11. But the application 
was defective in that it did not specify the: 
property which was to be attached as it 
should have done under O. XXI, r. 13. All 
that appears in Column, J, the heading of 
which js, “The mcde in which the assistance 
of the Court is required,” are the words “By 
attachment under O. XXI, r, 04, Civil 
Procedure Code, and issuing notice under 
O. XXI, r. 22 of the said Code.” With 
nothing more to go upon, it would have 
been impossible for the Court to execute 
the decree. 

The matter came before the learned 
Judge in Qhambers in August 1957, and 
he thereupon gave leave to amend the. 
application by describing the property 
soughtto be attached, In this appeal it is. 
argued that the learned Judge ought not 
to have given that leave. [Itis said that. 
he purported to give the leave pursuant 
to the provisions of O. XXI, r. 17, which is 
not applicable, and that he ought not to 
have given leave to amend under the 
general jurisdiction because time bad run 
against the applicant when the leave was, 
asked for. The question whether r. 17 of 
O. XXI, authorises the Court to amend an 
application for execution at the time of, 
the hearing has given rise to considerable, 
difference of judicial opinion in India, 
The Rule provides in sub-r. (1) that on 
receiving an application for the execution 
ofadecree fhe Court is to ascertain 
whether such of the requirements of rr. IL 
to l4as may be applicable to the case 
have been complied with, and if they have 
not been complied with, the Court may 
reject the application, or may allow the 
defect to be remedied then and there or 
within a time to be fixed by it. Now the 
view which was taken by a Full Bench 
of the Oalcutta High Court in Asgar Ali 
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v. Trotlokya Nath Ghose (1), is that when 
an application is first made to the Court, 
the Court in considering whéther it should 
be admitted and entered on the appropri- 
ate register has to see that it is in order, 
and if it is not in order, it can require 
it to be amended, but that after the 
application has once been admitted and 
entered on the register, the powers of the 
Court under r.i7 are at an end, and no 
leave to amend can afterwards be granted. 
The view taken in Asgar Ali v. Troilokya 
Nath Ghose (1), was foilowed by the High 
Court of Calcutta in Hayatunnessa Chowdhu- 
rani V. Achia Khatun (2), though a different 
view had been taken in Gnanendra Kumar 
Roy v. Rishendra Kumar Roy (3). The 
Patna High Court in Jagannath Das v. 
Chamu Raghunnath (4), followed Asgar Ali 
v. Troilokya Nath Ghose (li. On the other 
hand .in Sheogobind Ram v. Kishunbansi 
Kuer (5), where the judgment was deli- 
vered by the same learned Judge who had 
delivered judgment in Jagannath Das 
v. Chamu Kaghunath (4), the Court came to 
a different conclusion without referring to 
the earlier case. In V. Pitchayya v. 


Yarlagadda Ankineedu (6), the Madras. 


Court disagreed with ihe view taken in Asgar 
Ali v. Truvlokya Nath Ghose (1). On ibe 
other hand Shankaran Nair v, Ambu (7), 
appears to agree with Asgar Aliv. T'rotlo- 
kya Nath Ghose (1). 

In that state uf the authorities, one has to 
look rather critically at the words of the 
Rule, and 1 am disposed to agree that if 
sub-r. (1), which I nave already referred 
to, stood alone, the view takenin Asgar Ali 
v. Troilokya Nath Ghose (1), would be 
right, and i should say that the Rule 
only applies when the Uourt is considering 
taking the application on its file. But then 
one has to look at the later sub-rules. 
Sub-rule (2) is not relevant to the argument, 
for it merely directs that the amendment 
Bhall relate back to the presentation of the 
application. But sub-r. (3) provides that 


(1) 17 0631 (F B.) 
yg) WO 748; 14 Ind, Cas. 1017; A I R1924 Cal. 


(3) 22 OW N 540; 44 Ind, Cas. 553; A I R 1918 

Oal. 73; 270 LJ 398. ; 
(4) 8 Pat. 462; 119 Ind, Oas. 411; A I R 1929 
Ind, Kul. (1929) Pat. 


pa 407; LLP LT 32l5; 
(5) 11 Pat 546; 138 Ind. Cas. 91; AI R 1932 
Pat, 222; 13 P L T 318; Ind. Rul. (1932) Pat. 
(6) 45 ML J 651; 76 Ind. Oas, 750; A IR 1924 
Mad. 367; 1 P L W 739; 23ML T 125 


<I) 49 M-L J69; 92 Ind, Cas. 109; AIR 1926 
ad..200; (1985M W NO7 : 
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“every amendment made under this Rule ` ` 
shall be signed or initialled by the Judge.” > 
and sub-r. (4) provides that when the | 
application is admitted, the Court shall 
enter in the proper register a note of the 
application and the date on which it was 
made, and shail, subject to the provisions 
thereinafter contained, order execution of ` 
the decree according to the nature of the 
application. That sub-rule seems to con- 
template, first of all, a ministerial act 
in entering a note of the application in the 
proper register, and secondly, a judicial — 
act, namely, the ordering of the execution 
of the decree, and the doing of both acts is 
mandatory. But that judicial act could 
not, in this case, have been performed 
unless the application was amended, and 
that would probably be so in many cases. 
So that the direction in suber, (4) that 
an order for execution shall be made, 
certainly, 1 think, suggests that the appli- 
cation must be put in order at the time 
when the Court is considering whether the 
order for execution should be made or not. ` 
That view is also strongly supported tomy | 
mind by suber. (3), which requires every 
amendment made under the Rule to be 
sighed or initialled by the Judge, Clearly, 
the Judge could not be expected to sign 
or initial amendments which were required | 
by the office before the application was - 
entered on the tile. The amendment must - 
in fact be signed at the time of the hearing. 
In’ my view, therefore, reading the whole. 
although no-doubt the . 
office can and should require the- 
application to be in the condition ` 
required by the Rules at the time when ~ 
it is presented, nevertheless it is open to | 
the Court at any time, up to and including 
tue hearing, to make an amendment’ 
under the terms of the Rule. [a my opinion,’ : 
therefore, the learned Judge was right in- 
making the amendment under the ternts of: 


r. 14 : 
Even if I bad thought that he had no” 
power to make the amendment under 
r. 17, I should have said in this particu-~ 
lar case that he was right to allow the , 
amendment under the general jurisdiction 
of the Court to allow amendments, be-' 
cause the application did not seek execu- 
tion against a particular property which ; 
subsequently proved not to be subject to 
execution, the applicant therefore being ~ 
compelied to ask for leave to execute © 
against another property after limitation 
had run. The application here did mot. 
epecity any property, it merely referred - 
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“generally to attachment of property 
under r. 54, that is of immovable property. 
It must, from the nature of the case, 
have referred to the defendants’ immovable 
property. The amendment therefore only 
involves giving particulars of that which 
was dealt with in general terms by the 
application. [ am not prepared to accept 
Mr, Vachha’s contention that the applica3 
tion was a nullity, because ‘it did not 
describethe property in detail. However, 
if the amendment was made under r. 17, 
there is express power to make it, and 
sub-r, (2) makes it clear that the fact 
that limitation has expired is irrelevant. 
In my opinion the appeal must be dis- 
missed with costs. I express no opinion 
on the further question whether giving 
leave under O. XXI, rr. 22, is a step in 
executjon. 

B. J. Wadia, J.—I am of the same 
opinion. Taking O. XXI,r. 17 (1) by ite 
self, it would at first sight appear to cone 
template the amendment of defects in an 
application for executicn before the appli- 
cation was admitted and received by 
the Court. But questicn still remains 
whether, supposing the Court overlooks the 
defect or defects and registers the ap- 
plication, the defect or defects can be subse- 
quently amended so long as the application 
is still pending and the execution proceed- 
ings have not been closed. In Baijnath 
v. Binjraj (8), I referred tothe Full Bench 
judgment in Asgar Ali v. Troilokya Nath 
Ghose (1), and I wasof opinion that the 
Calcutta High Court had taken a very 
strict view of old s. 245 of the Code of 1882, . 
which is substantially reproduced in 
O. XXI, r. 17 (1). In that case the 
Calcutta High Court held that the-section 
excluded the power of the Court to amend 
the application for execution once it had 
been admitted or received by the Oourt 
and bhe application registered. In my 
opinion, O. XXI, r. 17 (1), must be read 
along with sub-rr. (3) and (4). Sub- 
Tule (4) says that afterthe application is 
admitied and registered, the Court shall 
order execution of the decree according 
to the nature of the application. The 
admission and registration is a ministerial 
act ot the Court which is usually dele- 
gated to one of its officers, | But unless the 
Court had the power to consider judicially 
whether the application was one in 
accordance with law, even after it was 


(8) 39 Bom. L R 540; 170 Ind. Oas. 877; A IR 
1937 Boma 365; 1 L R (1937) - Bom. 691; 10 R B. 
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received and registered, it would be 
useless to order execution of a decree, if 
by reason cf the defect it was not capable of 
execution. The mere fact of the receipt and 
registration of t.e application for execution 
should not therefore debar the Judge from 
considering’ whether the defects in the appli- 
cation should ‘or should not be remedied. 
In fact that appears to be contemplate 
ed by suber. (3), which provides that every 
amendment made under that Rule shal] be 
signed or initialled by the Judge. The execut- 
ing Court has, under this Rule, got a discre- 
tion to allow the necessary amendments in the 
application in a fit case, if the provisions 
of O. XXI, rr. 11 to 14, have not been sub- 
stantially complied with. It has, however, 
been pointed out in some cases that such a 
discreticn should be exercised in favour of 
the decree-holder, only if at the time of 
application for amendment the period of 
three years from the last date of computa- 
tion under Art. 182, Limitation Act, has 
not expired. In the Full Bench case cf 
Calcutta the pericd of limitation had ex» 
pired when the application for amendment 
was made to the Court. In the present 
case the application fcr execution was 
within time. The application for amend- 
ment, however, was made in August 1937, 
and under Art. 182, Limitation Act, the 
three years’ period had already expired: 
in July 1937. As against that, there is a 
further consideraticn, namely the issue of 
the notice under O. XXI, r.2, on April 
23, 1937. It is doubtful whether the issue 
of that notice is a step-in aid of exe» 
cution under Art. 182, on the ground that 
the notice, being ancillary to the applica- 
tion for execution, cannot amount to a valid 
gtep‘in-aid of execution, if the principal 
application itself is defective. It is not, 
however, necessary to decide the point, for, 
I am of opinion that under O, XXI, r. 17,. 
the Court has a discretion, even if the 
application for amendment is made after the 
expiry of the period of limitation under 
Art. 152, to remedy the defects when first 
brought .o its notice, provided the delay 
is not unreasonable under the circum- 
stance, and the application is otherwise ` 
bona fide. There is no ground for inter- 
fering with the discretion exercised by the 
learned Judge. 

Even apart from O. XXI, r. 17, the Court 
always has the discretion to allow the 
amendment under its general jurisdiction, 
and on that ground also the learned Judge 
was right in holding that the application 
for amendment should be-allowed. Ja the.. 
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*result, I agree that this 
dismissed with costs, 
5. Appeal dismissed. 
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PATNA HIGH COURT 
Civil Appeal No. 42 of 1936 
October 22, 1937 
Wort AND Varma, JJ. 
Shaikh MOHAMMAD ANAS anp 

ANOTRER—DBOREE-HOLDE&S—APPELLANTS 

| versus 
BHUPENDRA PRASAD SHUKOL 
- AND OTHERS—J UDGMENT-DEBTORS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908, O. XXI, 
rr. 16, 15—Assignment of decree-holder's interest in 
writing—Person named in deed mere benamidar— 
Whether entitled to execute decree—Application for 
execution by real assignee, if in accordance with law 
under Sch. I, Art. 182, Limitation Act (IX of 1908) 
—Ezecution application on behalf of applicant and 
other person intereeted in portion of decree—No 
statement that it is also for benefit of other person— 

- If can be regarded to be on his behalf also. 

If the interest of any decree-holder .in a decree is 
transferred by an assignment in writing, etc., the 
transferee under a deed of assignment isthe person 
who is named as a transferee for the purposes of 
O. XXI, r. 16, Civil Procedure Code. A person 
named in the deed alone can apply for the execution 
as an assignee even though he may be a benami- 
dar and a person claiming to be a real assignee is 
not entitled to so apply. | os . 

Where, therefore, a portion of his interest in the 
decree is assigned by the decree-holder to A as 
benamidar of B, an execution application by the 
decree-holder and B isnot in accordance with law 
within the meaning of Art. 182, Sch. I, Limitation 


Act. RamSewak Lal v. Satruhan Deo Sahat (8), 


followed. - 
Oase-law discussed.] | 
here an application for execution is alleged to 
have been made on behalf ofthe applicant himself 
and on behalf ‘of other -person having an interest 
in a portion of the decree, in order to comply with 
O. XXI, r. 15, Civil Procedure Code, it is necessary 
-to state that the application was made on behalf 
of the applicant and for the benefit and_on behalf 
of other person entitled to the decree, Where it is 
not-so stated, the application cannot be treated as 
having been made on behalf of such other person 
also. A.J. Meik v. Midnapur Zemindary Co., Lid. 
(11), relied on. | 
Dr. D. N. Mitter, Messrs. Hasan Jan, S. 


K. Mitter, Syed Ali Khan, A. H. Fakhr- 


uddin, Syed Hasan and J. N. Sahay, for the © 


Appellants. | 

Messrs. Manuk, Yasin Yunus, S. M. 
Mullick and K. P. Varma, for the Respon- 
dents. i 5 

Wort, J.—The only point in this case is 
whether the application for - execution 
which was the subject-matter of the case 
in the Court below was barred by limita- 
tion. That depends entirely upon the 
question whether a previous application 
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dated July 14, 1925, was an application in- 
accordance with law. But for the fact that’ 


< there are certain authorities supporting the 


view of the appellants in this, Court, I 
should have entertained no doubt as to 
what the proper decision should be. In any . 
event the view I hold is supported by a 
decision of this Court which is binding’ 
upon us, unless the matter were referred’ 
to a larger Bench. The reason for such . 
teference, however, does not, in my judg- 
ment, appear to exist in this case. One or 
two facts are necessary for the purpose of 
deciding the point which, as I have said, 
arises in this case for determination. A 
decree was obtained on March 6, 1923, for a 
sum of Rs. 30,000 by one Muhammad Anas. 
I had -better state in advance that there 
were various defendants to this case and- 
that there has been a devolution since the 
original decree was obtained bat no ques- 
tion arises with regard to that matter. 
The original decree, I should have stated, 
was obtained on December 20, 1920, for’ 
recovery of possession and mesne profits 
by Muhammad Anas. On August 24 of: 
the same year, the decree holder assigned 
7 annas interest in the decree to- 
Muhammad Nazir Ahmad in the farzi 
name of one Muhammad Akhtar. Then the’ 
matter proceeded to the ascertainment of 
mesne profits, the decree of March 6, 1923, 
being obtained by these two persons, the- 
original decree-holder on December 20, 
1920, andthe assignee. On July 14, 1925,’ 
an application -was made for ‘execution. 
This application was made by Muhammad. 
Anas who held 9 annas interest in the’ 
decree and by what I may describe as the: 
real assignee, that is to say, Nazir Ahmad 
and not by Muhammad Akhtar, the benami- 
dar. In course of time this application was 
struck off; it was struck off for this reason. 
The Judge before whem that application 
came declined to decide the question bete 
ween the so-called benamidar and Nazir 
Ahmad, Muhammad Akhtar, the benamidar, 
contending that the decree was his and not: 
that of his principal Nazir. Ahmad. The 
parties were referred to the Oourt to have: 
the' matter determined in an action; and 
ultimately it was held by the trial Oourt— 


‘a decision which came to this Court evene 


tually—that Nazir Ahmad was in fact the 
assignees. . 

On April 10, 1926, a second application 
for execution was made. On that occasion 
the benamidar. alone made application for 
execution complying with O, XXI, r. 15, 
Civil Procedure Code. Perhaps it might be 
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inferred from what I have said, at any rate 
it was a fact, that the decision in the suit 
had not been given at the time of the. 
Second application, and I suppose it was 
for that reason that Muhammad Akhtar 
made the attempt to execute the decree for 
mesne profits on behalf of himself and the 
9 annas proprietor, On March 14, 1927, 
again, this application was struck off 
pending the decision of the suit to which I 
have just referred. A third application 
was made on December 20, 1923, and on 
June 24 of the following year, the execution 
case was dismissed as being infructuous. 
On March 5, 1935, a fourth application for 
execution, which was the subject matter of 
this appeal was made. ‘lhe application 
was made by Muhammad Anas who was 
the owner of the 9 annas interest and by 
Nazir Abmad, the real assignee as he has 
been described in the deed of assigament 
by Muhammad Anas. It will be seen that 
the only question for decision—whether 
the ast application of Maren 5, 1935, is 
barred by limitation—depends upon the 
validity of the application of July 14, 1925, 
being the first application for execution" 
If for any-reason it is held, asthe Judge 


in the Uourt below has held, that the trst- 


application of July 14, 1929, was not in 
accordance - with law within the mean- 
ing of Art. 182, Limitation Act, then 
it is clear that all the subsequent ap- 
plications must necessarily go on one 
ground alone, that they would be barred by 
lithitation. ` 


“Now the point can be. stated in this way. . 


It has been ‘stated by the Judge in the 
Court below that the application .by what 
I may describe as the 9 annas proprietor: 
and by Nazir Ahmad (not the benamidar 
Muhammad Akhiar) who was an assigaee 
under the deed of assigoment was not in 
accordance with law, as the correct view 


was tlaas the person named in the deed of - 


assignment should make the application as 
“assignee” and not what has been describ- 
ed as the real assignee. Order XXI, r. 16 
provides ; 

“Where a decree or, if a decree has been passed 
jointly in favour of two or more persons, the 
interest of any decree-holder in the decree is trans- 
ferred by assignment in writing or by operation of 
law, the transferee may apply for execution of the 
decree tothe Court which passed it.”, 

It is the -contention of Dr, Mitter before’ 
us"that the expression ‘‘transferee” at least 
includes the- real transferee, i. e, the 
beneticiary under the deed of assignment 


and does not necessarily refer to the 
person nafned in the deed of assignment. 


177—125 & 126 
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‘As I have already said, I should have 
-entertained no doubt about the matter, but 
for certain authorities upon which Dr, Mitter 


relies. The frst of those is the case in 
Abdul Kureem Vv. Chukhun (1). There the 
question arose whether an earlier applica- 
tion was in accordance with law and 
Mitter, J., in delivering the judgment of tie 
Court, made this statement: 

“We are of opinion that this contention (that is 
to say, the contention that under s, 232 of the Oods 
of 1877 the Court executing the decree should not 
recognize benami transfers) is not valid. The 
section says that where a decreeis transferred by 
an assignment in writing, the transferees may apply. 
The benami system is recognized in this country, 
and a benamidar is nota transferee of the 
decree. The section only authorizes the Oourt to 
allow the transferee of the decres to apply for execu- 
tion,” a 

The next decision of the Calcutta High 
Court on this point is the case in Raghu, 
Nath Singh v. Pareshram Mahata (2). I 
merely mention this decision in passing. 
The next case is reported in Gour Sunder 
Lahiri v. Hem Chunder (3) a decision of 
Prinsep and Ghos?, JJ., to the same effect. . 
A later decision to some extent bearing out 
the same view of law is thecase in Nilkanta 
Ghosal v. Ramchand Roy (4). I would also 
refer to the case in Balkishen Das v. 
Bedmati Koer (5) a decision of Macpherson - 
and Banerjee, JJ. which appears to bea 
decision holding the opposite view. But 
there the learned Judges pointed out a 
distinction whicn they thought to exist in. 
the two cases to whica I have just referred, 
the one reported in Rughu Nath Singh v.. 
Pareshram Mahata (2) and the other in 
Gour Sunder Lahiri v. Hem Chunder (3). 

Then there are decisions of the Madras. 
Hign Court. The first is the case in 


- Mantkkam v. Tatayya (6). Shorily stated 


the decision in that case was inab the’ 
actual purchaser of a decree may apply. 
for execution of the decree under s. 232 
of the then Orvil Procedure Ovode 
being the Code of 1877; and I would ob- ' 
serve in passing that s. 232 of the Cude 
of 1877 isinthe same terms as O. XXI, 
T. 16 of the present Uode, that is to say, 
by an assignment in writing or by opera- 
tion of law. The earlier Code of 1859 did 
not require an assignment to be in writing. 
Now the Madras Court has departed from 
that viewia Palaniappa Chettiar v. Subra- 


(d) 50 L R 253. 

-(2) 9 O 635. 

(3) 16 O 355. 

(4) 55 OL J 82; 114 Ind, Oas, 495; A I R 1928 Oal, 
835; Ind. Rul, (1929) Cal. 255. 

(5) 20 O 388, 

(6) 2L M 388; 8 M L J 48, 
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mania Chettiar (7), decided by Sir Murray 


Coutts-Trotter, O. J. and Srinivasa Ayyan-. 
question whether the real- 


gar,J. The 
assignee in contradistinction to the benami- 
dar was entitled to apply in execution was 
dealt with by the learned Chief Justice in 
these words:. 

“The rule of law that, where a person's name 
appears on the face of the record as jtdgment-creditor 
and execution of the decree is sought by a transfe- 
Tee of the decree, the decree cannot be executed 
unless he comes within the words of O. XXI, r. 16, 
Civil Procedure Code, and there hus been an assign- 
ment in his favour either in writing or by operation 
of law, seems to me to be no ground for holding that 
a person otherwise a stranger to the Court can 
cone forward and allege that the decree was not 


The learned Chief Justice then refers to 
the decision in Manikham v. Tatayya (6), 
to which I have just referred and pro- 
ceeds to say: 

“But I entertain no doubt whatever that that case 
was wrongly decided and was an unwarranted 


departure from, and an extension of the words of 
the statute.” 


The other learned Judge sitting with the 
Chief Justice delivered judgment to the 
same effect. I make no comment upon the 
fact that a Bench of two Judges appears to 
overrule the decision of a Bench of other 
two Judges, as in this particular -matter, as 
1 have stated.at the commencement of my 
observation, 1 am supported by an autho- 
rity of this Court. The decision to which I 
referis in Ram Sewak Lal v. Satruhan 
Deo Sahai (8). In that case Adami and 
Allanson, JJ. had two questions to decide; 
first, whether a deed of release could 
create title; and secondly whether a person 
other than the beneficiary (not the benami- 
dar) could sue in execution. As regards 
the first, Allanson, J.is reported to have 
said this : 

“It is well-established that title cannot pass by 
admission when the law requires a deed. It was 
argued on behalf of the respondent that ag either 
the real owner or the benamidar has the right to 
sue, so the real owner has the right to execute a 
decree obtained by the benamidar. No authority in 
support of this proposition was placed before us. A 
decree can only be transferred by assignment in 
writing or by operation of law.” 

. Then the learned Judge proceeded to deal 
with the question of the deed of release. Dr. 
Mitter seems to criticize that decision by 
saying that none of the authorities to which 
reference has been made in this case has 
been referred to inthe argument or in the 
judgment which I have just read. But that 
in no way detracts from the authority of 

8 M 553; 88 Ind, . 409; 

wie 48M LI 419; 21 L w ae? ee eerie 

(6) 8 P LT 163; 101 Ind. Cas. 616; AIR 192 
Pat. 170. 
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. the decision, and as I have said, it is d 


decision which is binding upon us, unless 
there be reason for referring the matter to 
a larger Bench which would be in a posi» 
tion to deal with the case. But holding the 
view that I do, there appears to be no such 
reason for that procedure. Now it teems to 
me quite clear, on the plain reading of the 
rule itself, that the view that should be 
taken appears on the face of the rule itself. 
If the interest of any decrée-holder in a 
decree was transferred by an assignment in 
writing, etc., the transferee under a deed of 
assignment is the person whois named as 
a transferee. There can be no doubt about 
that it is trite. But Dr. Mitter says that 
we should have regard to the universal 
practice in India of carrying out transac- 
tions in the benami names and he refers us 
to the decision of the Privy Council in 
Gur Narayan v. Sheo Lal Singh (9). There 
Mr. Ameer Aliin delivering the judgment 
of the Board makes reference to this prac- 
tice in these words : 

“The system of acquiring and holding property 
and even of carrying on business in names other than 
those of the real owners, usually called the benamt 
system, is and has been a common practice in the - 
country. There is nothing inherently wrong in it 


and it accords, within the legitimate scope, with 
ideas and habits of the people.” 

Then his Lordship refers to the opinion 
of their Lordships of the Judicial Commit- 
tee as stated by Sir George Farwell in 
Bilas Kunwarv. Desraj Ranjit Singh (10), 
where Sir George Farwell states : i 

“It is quite unobjectionable and has a curious 
resemblance to the doctrine of our English Law 


that the trust of the legal estate results to the man 
who pays the purchase money.” 

Then Mr. Ameer Ali proceeds to say : 

“As already observed, the benamidar has no bene- 
ficial interest in the property or business that stands 
in his name; he represents, in fact, the real owner, 
and so far as their relative legal position is concerned, 
he is a mere trusteefor him.” 


I must say that I fail to understand the 
argument of Dr. Mitter on this point. It is 
of course obvious to anyone even with the 
least experience in this country that this 
practice of carrying out what is described 
as benami transactions exists, but it can- 
not alter the law. Ifevery transaction was . 
carried out in the benami name of another 
and that custom was universal and there - 
was no departure from it in one single in- 


(9) 46 1A 1549 Ind. Oas. 1; A IR 1918 PO 140, . 
46 0566; 17 A L*d 66; 36M Ld 68; 9 L W 335; 23 
OW N 5; 1U PL RUPO h; 12 Bur. LT 122 
(PO). 
P 
2 
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(10) 42 IA £02; 30 Ind. Cas. 299; A IR 1915 
© 96; 37 A 557; 190 W N 1207; 29 M L J 335; 
LW 830; 18 M LT 248; 13 AL J 991;17 Bo 
R 1006; 32 O L J516; (1915) M W N 797 (PO), 
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stance, then such custom might be proved 
and it might perhaps be said that “you have 
established that custom, the effect of which 
would be to establish the proposition that 
where the word ‘transferee’ is used in a 
document in India. it means the real trans- 
feree and not the benamider.” It is only in 
that extreme case that the argument can 
avail the appellants in my judgment. The 
transferee under the deed of assignment we 
are dealing with, was Muhammad Akhtar 
and no other; what rights a real transferee, 
the beneficiary under the-deed, may have 
for the purposes of this case are neither 
here nor there. Indeed so far as O. XXI, 
T. 16 is concerned, it seems to me that the 
alteration of law which appeared first of all 
in the Code of 1877, that is to say the re- 
quirement that an assignment of the decree 
should be .n writing, was a provision which 
the Legislature enacted for the very purpose 
of preventing difficulties of the kind we 
have to deal with here. It was unsuitable, 
as their Lordships of the Privy Oouncil 
point out in one of their decisions in this 
matter, that questions of this kind should 
be determined in execution; and that leads 
me to the other branch of the argument in 
connection with this part of the case ad- 
dressed to us by Dr. Mitter. ` 

Whilst these various applications were 
being made in execution, as we have seen, 
the action for a declaration that Nazir 
Ahmad was the beneficiary under the deed 
was pending in the Court and was ulti» 
mately decided. It was contended that this 
Court gave a declaration in favour of 
Nazir Ahmad and that, as his right dated 
back tothe application of July 14, 1925, 
therefore, it was shown that he. was the 
person who was entitled to take ‘out the 
application for execution. That argument 
begs the question. All that the High Court 
decided was that Nazir Ahmad was the 
real owner of the 7 annas interest of the 
decree, if I may putit in that language. 
The question whether he was entitled to 
sue out execution was not decided by any 
of the Courts in that case and necessarily 
could not be decided. But it is further con- 
tended in this regard that the Subordinate 
Judge in referring the parties to a pro- 
perly constituted suit, by inference decided 
that if the plaintiff succeeded in getting 
this declared, then he was enfitled to apply 
for execution of the decree. Thatin my 
judgment is an argument which cannot be 
supported. The learned Judge did nct com- 
mit himself in that way and indeed we 
know that that application was eventually 
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struck off. The question was never decided 
and furthermore, there can be no inference 
drawn from what actually took place, 
because it may very well be that the 
learned Judge was of the opinion that the 
beneficiary Nazir Ahmad might have joined 
with the benamidar in making the applica» 
tion and indeed there is no knowing what 
the ultimate decision of the Subordinate 
Judge in the execution proceedings would 
have} been, had the question come to be 
determined by him. A 

Now ths other branch of the case relates 
to O. XXL r. 15, Civil Procedure Code. 
The application which is the subject matter 
of this appeal is, as I have said, the fourth 
application of March 5, 1935. Dr. Mitter 
would have us disregard the fact that the 
application was made by the 9 annas 
proprietor of the decree and by the real 
owner of the 7 annas of the decree. He 
would argue that it can be treated as the 
application of the 9 annas proprietor on 
behalf of himself and on behalf of the 
assignee of the 7 aunas interest, but the 
authorities of this Oourt are against that 
contention. Atkinson and Jwala Prasad, JJ. 
in A. J. Meik v. Midnapur Zemindary Co., 
Ltd. (11) decided that in order to comply 
with O. XXI, r. 15, Civil Procedure Code, 
it was necessary to state that the applica» 
tion was taken on behalf of the applicant 
and for the benefit and on behalf of other 
persons entitled to the decree. That was 
not done in the application of March 5, 1935, 
and, therefore, that argument fails. 

Indeed the question comes back to the 
first point, namely whether the real 
owner of the benamidar is the assignee 
within the meaning of O. XXI, r. 15. 
Two further cases have been referred, one 
a decision of Kulwant Sahay and Mullick, 
JJ. in Jogendra Prasad Narayan Sinha ve 
Mangal Prasad (12); Kulwant Sahay, J. 
delivering the judgment of the Court, and 
the matter which was before them was 
this. There were two brothers who wera 
entitled toa decree and it was contended 
by the applicant that there had been a 
partition between the two brothers and 
that the applicant was entitled to the 
whole of the decree. It is unnecessary to 
state the facts of that case, but the question 
which came to be determined was whether 
a certain application upon which the other 
applications in execution rested was in ac- 


6 m Pat. L J 575; 53 Ind. Cas. 803; A IR 1919 
at. a 

(19) TPL T 330; 90 Ind. Oas,847;A IR 1926 
Pat. 160; (1925) Pat. 315. 
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e cordance with law and Kulwant Sahay, J 


made this statement : - 

“It has been held in Bhagwat Prasad Singh v. 
Dwarka Prasad Singh (13), that under Art, 182, 
cl. (5), Limitation Act, an application is one in 
accordance with law ifthe particulars required by 
O. XXI, rr. 11 to ls, Civil Procedure OUode, are 
supplied. In the present case we find that all the 
particulars required to be stated in an application 
for execution by rr. 11 to 14 of O. XXI had been given 
in the first application,” 


and he decided accordingly. From one 
point of view there is an apparent conflict 
between the casein A. J. Meik v. Midnapur 
Zimindary Co. Ltd. (11) and the case 
which I am now referring to. It was 
held in the earlier case that in the applica- 
tion to comply with O. XXI, r. 15, it was 
necessary to state that the application was 
made on behalf of other persons entitled to 
the decree; but it seems to me thas the 
facts in the two cases are not thesame 
and in any event it will clearly appear that 
the decision of Kulwant Sahay, J. depend- 
ed almost entirely upon the view that he 
held thatO. XXI, rr. 11 to 14 had been 
complied with. Now it is the contention 
of Dr. Mitter that whatever may be thought 
of the other points in the case the applica- 
tion of July14, 1925, was in accordance 
with law within the meaning of the case to 
which I have just referred, and therefore, 
if in accordance with law, ĉan form a 
valid basis for the subsequent applications, 
Now, O. XXI, 1.11, makes provision for 
the particulars which are to be given 
in‘ an application in execution; the par- 


ticulars are : (a) number of the suit, (b), 


names of the parties, (c) date of the decree, 
etc, etc. The ‘second particular is ‘names 
of ‘the parties.’ ranean vi 

Now, it will be seen that this point does 
not assist the appellants here, if the first 
point is decided against them. It comes 
back again, as I stated earlier in my judg- 
ment, tothe question whether the proper 
Parties have been named, in cther words, 
whether the assignee andthe 9 annas pro- 
prietor took the application for execution, 
being the first application. If that ques- 
tion is answered in the aftirmative, then of 
course it is quite clear that O. XXI, r. ll, 
sub-cl. (2) (b) has been complied with, 
namely the names of parties have been 
given. But nere the contention is that the 
Teal assignee not being the person named 
in the deed of assignment is not the party 
who ought to have sued out execution, 
It seems to me that that concludes the 
matter. The decree-hoider A in suing 


(13) A IR 1924 Pat, 23; 74 Ind. Cas. 174; 2 Pat, 
809; 4 P L T 513; (1923) Pat. 229; 1 Pat, L R453, 
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out execution which is stated to be barred 
by limitation cannot rely upon an earlier 
application taken out by B, another person 
and in no circumstance could it be said 
that the earlier application taken out by 
another person (which is substantially 
the case here) was an application in’ 
accordance with law; and as I have said 
and repeat, the question, therefore, comes 
back tothe old point whether the assignee* 
named in the deed or the real assignee; 
as he hae been called in the argument, is 
the proper person who could sue out 
execution. I have no doubt as I have 
said what should be the decision on that: 
point. It seemstome that it would be: 
doing violence to O. XXI, r. 16, Civil 
Procedure Code, to hold otherwise, viz. 
that the benamidar, the person named in: 
the deed of assignment, must be the 
Person toapply in execution. For those: 
reasons it seems to me that the judgment 
of the learned Judge in the Oourt below 
was right andthe appeal fails which must 
be dismissed with costs. 
Varma, J.—I agree.. 


8. Appeal dismissed. 


— 


CALCUTTA HIGH COURT 
Civil Appeal No. 668 of 1935 , 
August 19, 1937 a 
R. O. MITTER, J. ah, eke 
SURENDRA NATH MONDAL AND, OTHERS. 
. -—DEFENDANTS—A PPELLANTS i 
oe a versus . Barus 
BHUDAR OHANDRA SAFUL AND OrHERS—; 
a PLAINTJFFS— RESPONDENTS ae es) 
Bengal Tenancy Act (VIII of 1885), s. 52—Abate-: 
ment of rent—No decrease in area of tenancy but tenant 
in possession of lesser area — Applicability of s.52—: 
Landlord and tenant—Duty of landlora—Whether 
bound to protect possession of tenant againstall 
evictions — Tenancy — Settlement record showing one: 
tenancy only—Presumption—Dakhila showing names’ 
of two tenants jointly — Tenancy is held Pintiy—. 
Second appeal—Question of law—Misconstruction of. 
piece of documentary evidence, if raises question of 
law. $ 
Section 52, Bengal Tenancy Act, says that if there’ 
isa decrease in the areaot a tenancy, the tenant: 
would be entitled to abatement of rent; if there is no. 
decrease in the area of the tenancy but the tenant is 
actually in possession of a lesser area, the case cannot” 
come under s. 52 of the Act, s ‘ 
The law isthat a landlord or a lessor is bound to 
put his tenant in possession, If he fails to put his 
tenant in possession of the whole of the demised, 
premises, he can only get rentfor so much of the’ 
demised premises of which he had put his tenant 
in possession. Jf he has discharged that duty, his: 
duty isto maintain the possession of the tenant 
against all lawful evictions; the landlord's duty 
does not extend to protect the tenant frêm unlawfat 
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«evictions, that is tosay the evictions by persons who 
have not got any title or who have not derived any 
title from the landlord. 

Where there is only one tenancy recorded in the 
name of a tenant in a settlement record, the pre- 
sumption is that it is not split np, unless it is rebutted 
by other evidence, Whereinthe dakhila the names 
of two tenants are shown, it means that the tenancy 
belongs jointly to two persons and not that there are 
two tenancies, Abinash Chandra vw. Purnananda 
Khan (1), distinguished. : 

Even in a case of splitting up of a holding where 
the case is put forward on a dakhila granted by the 
landlord, the question of construction of the dakhila 
would be a question of fact on the principle that the 

Misconstructicn ofa piece of documentary evidence 
does not raise a question of law. Abinash Chandra 
v. Purnananda Khan (1), relied on. 


O. A. from the appellate decree of the 
Sub-Judge, Third Court, 24-Parganas, dated 
January 3, 1935. 

Mr. Abinash Chandra Ghose, for the 
Appellants. 

Mr. Gopendra Nath Das and Lala 
Hemanta Kumar, for the Respondents. 


Judgment.—This appeal is on behalf of 
defendants Nos. 3 and 4 who are the heirs of 
one Ramdas Mandal. The questions raised 
in this appeal are two in number, namely 
(1) what is the amount of rent which the 
defendants are to pay for the period in suit, 
namely for the years 1336 to 1339 B. S. 
and (2) whether the tenancy which is des- 
cribed in the plaint has been split up into 
two tenancies, one belonging to defendants 
Nos. 3 and 4 and the other belonging to 
defendants Nos. 1 and 2. In the year 1889, 
a potta was granted by the predecessor- 
in-interest of the plaintiffs to two persons 
Fatu Safui and Ganesh Mandal. The land 
mentioned in the potta was 1380 bighas 
and the rent was fixed at Re.1 per bigha. 
Defendants Nos. 1 and 2 are the heirs of 
Ganesh Mandal. Defendant No. 3's and 4's 
father Ramdas purchased the interest of 
Fatu Safui. In the year 1909 the landlords 
instituted a suit for increase of rent on 
account of increase in area, That suit 
ended in a compromise decree. The tenants 
admitted that the area of the tenancy was 
then 170 bighas so far as the plaintiffs’ 
share was concerned and the tenants agreed 
to pay rent at the rate of Rs, 170 per 
year. In 1931 the Record of Rights prepared 
under Chap. X, Bengal Tenancy Act, was 
finally published and the amount of land 
found to be in possession of the defendants 
under the plaintiffs was recorded to be 
104 bighas only. 

In the suit out of which this appeal 
arises, the, plaintiffs have claimed rent at 
the rate of Rs. 170 a year. Only defendants 
Nos. 3 and 5 contested the suit and they 
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said that the plaintiffs are only entitled tO 
recover rent at the rate of Rs. 104 a year 
on the basis of the land actually in the 
possession of the tenants defendants, at the 
rate of Re. ? per bigha mentioned in the 
potta of 1889. *Defendants Nos. 3 and 4 
further stated that the tenancy had been 
split up into two, one held by them and the 
other by defendants Nos. 1 and 2, the shares 
ofeach set being half and half. They say 
that they are bound to pay rent at the rate 
of Rs. 52 a year for the tenancy sq split 
up. They further pleaded that they had 
paid whole of the rent in respect of their 
separate tenancy. Both the Oourts below 
have overruled the defence on both the 
points. Now the case before me has been 
presented on the first point in the following 
manner: Mr. Ghose says that as the area 
in possession of the tenants is only 104 
bighas, that area must be taken to be the 
area of the tenancy and in accordance with 
the provisions of s. 52, Bengal Tenancy Act, 
his clients are entitled to a deduction of rent 
on account of the decrease in the area of 
the tenancy. He further says that in any 
event, inasmuch as the tenants are in pos- 
session of 104 bighas only, the landlords 
can on equitable principles recover only at 
the rate of Rs, 104 per year. In this part 
of the argument the position isassumed for 
the purpose of argument only that there 
has not been any splitting up of the 
tevancy into two parts. In my judgment 
this contention cannot be given effect to. 
Section 52, Bengal Tenancy Act, says that if 
there is a decrease in the area of a tenancy, 
the tenant would be entitled to abatement of 
Tent; if there is no decrease in the area of 
the tenancy but the tenant is actually in 
possession of a lesser area, the case cannot 
come under s. 52 ofthe Act. Jn this case 
we have the decree of the year 1909 which 
shows that the area of the tenancy in 1909 
was 170 bighas. Simply because the tenants 
are in possession of a lesser area, it cannot 
be concluded as a matter of law that the 
area of the tenancy is the same as the area 
actually in possession of the tenants. The 
lesser area in their possession may be 
accounted for by their having lost the 
balance of area by dispossession either by 
the landlord or by a neighbour. In fact in 
the Courts below defendants Nos. 3 and 4 
set up the case that they had been dispos- 
sessed of the balance of the area by the 
landlords. If they had been able to estab- 
lish that position, certainly they would 
have been entitled to abatement of rent, 
not total suspension as the letting was on 
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the basis of area. But the Courts below 
have arrived at the finding that the tenants 
have failed, the onus being on them to 
prove dispossession by the plaintiffs, their 
landlords. In view of this finding that the 
area of the tenancy is mot 104 bighas 
but 170 bighas, the first point must be 
overruled. 

Mr. Ghose says that the whole village 
belongs to the plaintifs and their co- 
sharers and all the neighbouring tenants 

_ are the tenants of the plaintifs and their 
cosharers. The balance of 56 bighas must 
be taken to be in possession of other 
tenants of the plaintiffs and their co- 
sharers; and if that be so, he says that on 
the equitable principles the landlords are 
entitled to claim rent on the basis of pos- 
session, I cannot see how the principles of 
equity can be invoked in this case. That is 
a Vague expression and a very convenient 
expression used in argument in many cases 
to hide the correct principles of law. I do 
not understand therefore what is meant by 
equitable principle so far as the facts of 
this case are concerned. ‘The law is that a 
landlord or a lessor is bound to put his 
tenant in possession. Is he fails to put his 
tenant in possession of the whole of the 
demised premises, he can only get rent for 
so much of the demised premises of which 
he had put his tenant in possession.. If he 
has discharged that duty—and in this case 
the proceedings of the year 1909 show 
that the tenants were actually in posses- 
sion of 170 bighas of land, his duty is to 
Maintain the possession of the tenant 
against all lawful evictions; the landlord’s 
duty does not extend to protect the tenant 
from unlawful evictions, that is to say, the 
evictions by persons who have not got any 
title or who have not derived any title 
from the landlord. In this case there is no 
suggestion that the landlord had let out 
any portion of this tenancy to any of his 
tenants of the said mouja. If any of his 
tenauts in such circumstances on their own 
initiative had dispossessed the defendants 
of any land of their tenancy, it is for the 
defendants to recover the same from their 
dispossessors. If they do not choose to do 
so, they cannot on any principle of law 
whatsoever claim abatement of rent. I 
accordingly hold that the judgment of the 
lower Appellate Court which has’ decreed 
the plaintiffs’ claim at the rate of Rs. 170 
per year is a correct judgment. 

Regarding the question of splitting up, 
the position stands in this manner. In the 
settlement record, there is one tenancy 
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recorded in the names of defendants Nos. 1 
to4 at the rate of Rs. 170 per year. The pre- 
sumption therefore afforded by the entry 
in the settlement record is against the con- 
tention of defendants Nos. 3 and 4. For the 
purpose of rebutting the entry in the 
Record of Rights they produced four 
dakhilas (Exs. A to A-3) granted by the 
gomastha of the plaintiffs. The lower Court 
has observed that there is no evidence 
showing that the gomastha who granted 
those dakhilas had any authority from the 
landlords to split up the holding. _ That 
finding would be quite sufficient to dispose 
of the contention of defendants Nos. 3 and 
4 that the tenancy had been split up into 
two. But apart from the said finding, 
I do not see how the dakhilas Exs. A to 
A-3 can support the case of splitting up; 
in the dakhilas the rent of the tenancy is 
mentioned as Rs. 170 and what is more 
important, and is the distinguishing feature 
of this particular case, is that the names of 
the tenants are shown to be Ganash 
Mandal and Ramdas Mandal, that is to say, 
the dakhila shows that the tenancy belongs 
jointly to two persons, Ramdas and Ganesh, 
and not that there are two tenancies one 
belonging to Ganesh and the other to 
Ramdas. This is the distinguishing feature 
in this case, which distinguishes the case 
cited before me, namely the case in Abinash 
Chandra v. Purnananda Khan (1). I 
accordingly hold that the right construc- 
tion has been placed by the Court of Appeal 
below on the documents, Exs. A to A-3, 
and that even ifa wrong construction had 
been placed upon them, that would not 
have raised a question of law. In fact 
in the judgment delivered by Jenkins, O. J. 
in Abinash Chandra v. Purnananda Khan 
(1) referred to above, he treated the con- 
struction of dakhila which has begn put 
forward in support of the case of splitting 
up as a question of fact. In that case the 
first Appellate Court on the construction of 
ths said dakhila held that there was a 
splitting up. Chatterjee, J. who tried the 
case singly construed the dakhila in the 
same manner as had been done by the 
first Appellate Court. When the matter 
came up on Letters Patent Appeal, Sir 
Lawrence Jenkins, O. J. said that the 
question raised in the appeal was concluded 
by the findings of fact of the first Appellate 
Court. This case supports the view that I 
have taken, that even in a case of splitting 
up where the case is put forward on a 
dakhila granted by the landlord, the ques- 
(1) 180 LJ 174; 21 Ind, Oas. 420. g ne 
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. tion of construction of the dakhila would be 
a question of fact on the principle which has 
been formulated in a series of decisions 
that the miscontruction of a piece of docu- 
mentary evidence does not raise a question 
of law. For these reasons I dismiss the 
appeal with costs, 
8. Appeal dismissed. 


PATNA HIGH COURT 
Oriminal Revision No. 390 of 1938 
August 26, 1938 
JAMES, J. 

RAGHO SINGH—PRTITIONER 


versus 
RAMBIRICH SINGH AND OTHERS— 
OPPOSITE PARTY 

Criminal trial—Revision—Acquittal—Magistrate 
misreading evidence of witness—Whether justifies 
setting aside acquittal in revision. 

A single mistake on the part of the Magistrate, 
of misreading the evidence of a witness would not 
justify the use of the extraordinary power which the 
High Court has in revision of setting aside an 
order of acquittal. 

Cr. R. from an order of the Senior Deputy 
Magistrate, Patna, dated May 26, 1938, re- 
versing that of the Sub-Deputy Magistrate, 
Bihar, dated March 13, 1938. 

Messrs. Ganesh Sharma and S. Mustafi, 
for the Petitioner. 

Mr. C. P. Sinha, for the Opposite Party. 

Judgment.—The petitioner complained 
that certain persons by erecting a bund across 
a stream had caused a diminution of the 
supply of water for the purposes of irriga- 
tion of Masarh village. The persons accus- 
ed were placed on their trial and they were, 
in due course, convicted of the offence 
punishable under s. 430 of the Indian Penal 
Oode, while certain of the accused were 
also convicted under ss. 143 and 144, The 
Record of Rights had described a right in 
the appellants’ village to erect such a bund, 
but some years before there had been 2 
proceeding under s.147 of tLe Code of Ori- 
minal Procedure in which the Sub-Divi- 
sional Magistrate had found that the right 
to erect this bund described jn the Record 
of Rights had not been exercised during the 
year before which proceedings were taken ; 
and, therefore, he made an order against 
the men of the village of the accused for- 
bidding them to erect such a bund until 
they should get an order from the Civil 
Oourt. The trying Magistrate came to the 
conclusion that whatever might have been 
the stateeof affairs at the time of the final 
publication of the Record of Rights, the 
right to erect the bund had not been exer- 
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cised since the time of the proceedings under 
s. 147. On appeal, the Deputy Magistrate 
exercising powers under s. 407 of the Oode 
of Criminal Procedure, set aside the con- 
viction and acquitted the accused. One of 


- the prosecution witnesses, a village chauki- 


dar had said in cross-examination that the 
people of Mandach erected a bund which 
the learned Appellate Magistrate thought 
was a description of the bund in dispute. 
It appears that this was a mistake commit- 
ted by the Appellate Court. The learned 
Magistrate examined the Record of Rights 
and applied the presumption under s. 103-B 
of the Bengal Tenancy Act finding further 
that it was proved by evidence that the 
right to erect the bund actually had been 
exercised within recent years. The learned 
Magistrate pointed out that the order in the 
case under s. 147, merely directed Ram- 
khelawan Singh and certain other definite 
persons not to construct the bund at. the 
disputed place; but that the order was 
not binding on anybody except the parties 
and that the finding did not amount ta 
res judicata between anybody except the 
actual parties to the dispute. The petitioner 
prays that this acquittal should be set 
aside in revision, relying mainly upon the 
fact that the Magistrate who was exercis- 
ing appellate powers misread the evidence 
of the chaukidar. It is to be regretted 
that he did not read the evidence of the 
chaukidar more carefully ; but I do not 
consider that a single mistake of this kind 
would justify the use of - extraordinary 
power which the High Court has in revi- 
sion of setting aside an order of acquittal. 
So far as the learned Magistrate is dealing 
with the entry in the Record of Rights and 
the effect of the order under s. 147, his judg- 
ment is not open to criticism. The learned 
Advocate suggests that the lower Appellate 
Court committed a mistake also in remarking 
that the loss suffered by the complainant's 
village in consequence of the erection of 
the bund had not been proved ; but here the 
learned Magistrate did not apparently 
mean thatno witness had come forward 
making general statements of loss of crop, 
but merely that the loss of crop has not 
been proved lo his satisfaction. 

I find myself unable to interfere with 
the order of acquittal in this case and the 
application is dismissed. 


D. Application dismissed, 
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CALCUTTA HIGH COURT 
Criminal Revision No. 692 of 1937 
September 2, 1937 

: B. K. MUKUuERJEA, J. 
HARIBILASH SHOW AND orages—Acovsep 
` ~PETITIONERS ° 
versus s 
NARAINDAS AGARWALLA—COOMPLAINANT 

Z> —OPPOSITE PARTY 

Penal Code (Act XLV of 1260), s. 426—Passage 
with kachcha drain over it serving as out-let for 
excess water from complainant's house—Accused 
having right of way over it—Drain made pucca— 
Accused’sizight of way not impaired—Accused 
demolishing pucca drain—If guilty under s. 426. 

The rights of private parties to abate the nuisance 
relating to the obstruction of an easement are 
never allowed unless the obstruction has actually 
become a nuisance. Emperor v. Zipru Tanaji (1), 
referred to, Hide v. Graham (2), relied on. 
< On the west side of the complainant's plot there 
was a passage ona part of which there was a kachcha 
drain which served as an out-let for the excess water 
of the complainant's house, The accused had a right 
of way over this passage for the purpose of reach- 
ing their huts. The complainant made the entire 
drain pucca and connected it with the Municipal 
drain. The accused’s right of way to go to the huts 
was not inthe least impaired by the construction 
of the pucca drain, and there was no evidence on 
the record to show that it was impossible for them 
to exercise their right of way after the drain had 
been constructed. The accused demolieched the 
pucca drain: 

Held, that in the circumstances, the obstruction, 
even assuming it to be one, did not amount to a 
nuisance, and did not justify the accused in remov- 
ing the structure by taking the law in their own 
hands, They had really employed unlawful means 
for the purpose of causing loss to the complainant 
which in law be was not bound to suffer. The ac- 
cused, therefore, could not escape conviction under 
B, 426, Penal Oode. | 

Messrs. Sudhansu Sekhar Mukherjee and 
Pritibhusan Barman, for the Petitioners. 

Messrs. P. C. Chatterjee and Apurbadhan 
Mukherjee, for the Opposite Party. 


Order.—This is a Rule obtained on be- 
half of three persons who have been con- 
victed by Mr. O. C. Gupta, Magistrate, First 
Class, Hooghly, under s. 426, Indian Penal 
Code, and sentenced to pay fine of Rs. 25 
each: in default, to undergo rigorous impri- 
sonment for one week. Out of the fine a 
sum of Rs. 30 was directed to be paid to 
the complainant as compensation. The 
facts of the case are for the most part 
undisputed. The complainant has got a 
house and a privy upon plot No. 630 of 
Muaza Shibpur which he purchased from 
one Panchanan Kundu by a registered deed 
of sale dated December 21,1936. On the 
west side of this land there is an ijmali 
passage described as the western boundary 
in the kobala,and this passage runs north 
to south, and is about 49 feet long. It has 
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been found by the trial Magistrate that 
the accused have their land on the west and. 
north of this passage, and that there was a. 
kacheha drain on the northern part of the 
passage to the extent of about 9 feet which 


served as an outlet for the excess water of 


the complainant's house. The drain did 
not continue further to the south, but as the 
natural slope was towards tha‘ direction, 
the Magistrate found that the whole passage 
practically served the purpose of a natural 
drain. What the complainant has done is 
this: he has made the entire drain pucca 
and connected it with the Municipal drain 
on the south. The accused who are lessees 
under Panchanan Kundu, the vendor of the 
complainant, were given a right of wey 
over this passage for the purpose of reach- 
ing their rented huts, and the allegation of 
the prosecution is that the accused have 
pulled down tLe entire pucca drain con- 
structed by the complainant, and thereby” 
caused wrongfulloss to him. The defence 
was that the accused having a right of way. 
over this ijmali passage, the construction of. 
the pucca drain by the complainant was 
itself an obstruction of their right of way, 
and they had every right in law to remove. 
it. It was alleged, however, that they had 
not actually demolished the structure, but 
had cnly prevented the construction of the 
drain before it was actually built up by the 
complainant. On the last point the finding 
is against the accused, and it has been 
found by the trying Magistrate that the 
accused did as a matter of fact demolish’ 
the pucca drain. Mr. Sudhansu Sekhar 
Mukherjee who appears for the petitioners 
has contended before me that even on the . 
findings arrived at by the trying Magistrate, | 
no case of mischief under s. 426, has been 
made out. He argues that the accused 
admittedly have « right of passing over 
this 7jmali passage which did not belong to. 
the complainant. If the drain that was con- 
structed by the complainant did abstruct — 
this right of passage which the accused 
admittedly had, it was not a wrongiul or 
illegal act on their part to destroy and 
remove this structure. At the worst it was 
an act of abating a nuisance which was 
created by the complainant on this parti- 
cular place, and as such no conviction under , 
s. 426, Indian Penal Code, is justifiable. 
Now to constitute mischief it is undoubtedly | 
necessary to show that the accused com- 
mitted an act with intent to cause or know- . 
ing that he was likely to cause wrongful 
loss or damage to any person. “Wfongful 


loss” as defined in s, 23, Indian Penal Vode, -` 
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would mean loss by unlawful means of 
property to which the person losing it is 


~~ legally entitled. 


We need not discuss the question as to 
whether the site of the drain did really 
belong to the complainant. Mr. Chatterjee 
on behalf of the complainant has argued 
before me that there is evidence on the 
record to show that as a matter of fact this 
site is included in the complainant's kobala. 
I leave this question entirely open and 
for the purpose of this revision case, I 
assume that the site of the drain does not 
really belong to the complainant, but 
remains still in his vendor. Even if we 
assume that there certainly remains the 
structure and the building material which 
constitute the property of the complainant 
and if they had been destroyed by the 
accused by any unlawful means as is pro- 
vided for s. 23, Indian Penal Code, it would 
be certainly a wrongful loss within the 
meaning of the section. The determination 
of this question as to whether the accused 
employed any unlawful means would depend 
upon the fact as to whether they had any 
right to take the law in their own hands 
for the purpose of removing the structure 
which, according to them, constituted an 
obstruction of their right of easement. It 
has been held by the Bombay High Court in 
Emperor v, Zipru Tanaji (1) that in case 


of a private easement right it is not open 


to the dominant owner to remove the 
obstruction of his own accord by taking the 
law in his own hands. The decision un- 
doubtedly proceeds upon the express pro- 
visions of s 36, Easements Act, which is 
in force in Bombay but net in Bengal. So 
far as this province is concerned, it may be 
said, therefore, that theisame principle 
which is recognized by English Courts in 
matter of abatement of nuisance relating 
to obstyuction of easement would apply. 
The tendancy of English Judges is un- 
doubtedly to discourge this practice of 
allowing private parties to redress their 
grievances by their own acts, vide Hide v. 
Graham (2), and such rights are never 
allowed unless the obstraction has actually 
become a nuisance. : 

In this case it appears from the findings 
of the trial Magistrate that even before the 
construction of this pucca drain, water us a 
matter of fact flowed over this disputed 
strip. Ithas been further found that the 


(1) 51 B 487; 101 Ind. Cas. 604; AI R 1997 Bom, 
363; 28 Or, I,J 476; 29 Bom. LR 484. 

(2) (1862)1 H & O “93; 32 L J Ex. 27; 8 Jur, 
(x B) 1228; 7 L T 563; 11 W R 119. 
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accused’s right of way to go to the rented 
huts is not in the Jeast impaired by the 
construction of the pucca drain, and there 
is no evidence on the record to show thit 
as a matter of fact it is impossible for them 
to exercise their right of wav after the 
drain has been’ constructed. In these cir- 
cumstances the obstruction, even assuming 


it to be one does not amount to a nuisance, | 


and does not justify the accused in remov- 
ing the structure by taking the law in their 
own hands. They had really employed 
unlawful means for the purpose of causing 
l-ss to the complainant which in Jaw he is 
not bound to suffer As I cannot find on 
the facts actually found by the trying 
Magistrate that there was any bona fides 
on the part of the accused in this respect, I 
am unable to hold that the accused can 
escape conviction under s. 426, Indian Penal 
Code. The result is that the Rule is dig. 
charged, and tke conviction and sentence 
are upheld. 


8. Rule discharge d. 


LAHORE HIGH COURT 
Criminal pee nea 5. pPligation No, 281 


of 1 
December 19, 1937 
BLACKER, J. 
BAWA FAQIR SINGH—Paritionge 
versus 


EMPEROR—Responpent 

Criminal Procedure Code (Act V of 1899), s. 498— 
Appeal decided by High Court—Leave to appeal 
granted by Judicial Committee—High Court's 
jurisdiction to grant bail pending decision of Privy 
Council. 

Once the High Court has passed orders in a 
criminal appeal, it becomes functus oficio and has 
no eeisin in the case. This seisin may be revived 
when the Judicial Committee has granted leave to 
appeal. The power of the High Court to deal with 
an application for bail pending decision of appeal 
to Privy Council depends on whether it has been 
directed by the Privy Oouncil to do so or not 
Once leave is granted and seisin taken, s. 498 Ori- 
minal Procedure Oude, expressly empowers the High 
Court to act in the matter not on its own motion 
but on behalf of the Privy Coun+il and its jurisdic- 
tion to that limited extent revives, 

[Case-law reviewed. ] 

Messrs. M. Sleem and Indar Dev, for the 
Petitioner. 

Mr. Mohammad Monir, the Assistant 
Advocate General, for the Crown. 


Order. — The applicant, Bawa Fagir 
Singh, an Advocate of this Court, was con- 
victed by a Special Magistrate under 
ss. 467, 471 and 120-B, Indian Penal Code 
and sentenced to five years’ rigorous impri- 
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sooment. On appeal tothe High Court he 
was acquitted of the charge under s. 467, 
Indian Penal Code, but the conviction under 
the other secticns and the sentence were 
maintained. He has now obtained leave to 
appeal from tke Judicial Gommittee of the 
Privy Council, a copy of whose order is 
before me. He applies for bail pending 
the decision of this appeal. The first ques- 
tion before me is whether I have power to 
consider this application. Mr. Sleem for 
the petitioner relies upon a recent Calcutta 
case, Babulal v. Emperor (1), This case 
came before the Oalcutta High Court on 
two occasions and the judgment of the 
Division Bench on the first occasion is re- 
ported in Babulal v. Emperor (1). There 
the learned Judges held that between the 
time that the High Court had finally dealt 
with a criminal case and the time when 
leave to appeal had been granted by the 
Privy Council, the High Oourt was functus 
officto and had no power to grant bail. They 
therefore at that stage refused to grant bail. 
Subsequently, however, the petitioner in 
that case obtained leave to appeal from the 
Privy Council and Mr. Sleem has laid be- 
fore the Court a certified copy of the order of 
a Single Bench Judge granting bail to the 
petitioner in that case. The order in question, 
however, is extremely brief and in no way 
discusses the question of jurisdictien which 
had been left open by the Division Bench. 
Counsel has also referred to a case, which 
was a Full Bench judgment of the Madras 
High Court in Queen-Empress y. Subrahma- 
nia Ayyar (2). In that case the Madras 
High Court held again in a Very brief 
order that they had jurisdiction to make 
the order and released the accused on bail 
pending the final decision of the Privy 
Council. 

The petition has been opposed on behalt 
of the Crown by the learned Assistant 
Advocate-General. He has cited the Full 
Bench case of the Punjab Chief Court in 
Diwan Chand v. King-Emperor (3). In 
that case the Punjab Chief Court decided 
that they had no power to grant bail and 
dismissed the petition. The Court based 
its decision on the argument that s. 498 
could not be construed without reference 
to the other sections of the Code, the prin- 
ciple underlying which being that only the 
Oourt to which an appeal is preferred ‘can 


(lL) AIR 1936 Cal. £09; 166 Ind. Cas. 612; (1936) 
Or, Cas. 1121; 40 O W N 1313; IL R (4937) 1 Oal. 
464; 9 R O 558. 

(2) 24M 161; 2 Weir 657 (F B). 

(3) 15P R1908; 8 Or. L J 89; 19P W R 1908. 
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admit to bail. In Emperor v. Ram Sarup 
(4), a Division Bench judgment of the 
Allahabad High Court, the Allahabad High 
Oourt held that s. 498 did not apply but 
that it had inherent powers under s. 561-A 
and granted bail. The learned Assistant 
Advocate-General, however, points out that 
this view that the Court has inherent powers 
under s. 561-A has not been accepted by 
other High Courts. He bas referred to a very 
recent judgment of a Division Bench of 
the Nagpur High Court in Bashir-ud-Din 
Ahmad v. Emperor, 167 Ind. Cas. 373 (5). 
The whole case-law on the subject has 
been very carefully reviewed in that judg- 
ment. There the learned Judges held that 
they had no jurisdiction. That case, how- 
ever, is different to the present one in one 
essential particular and that is that in that 
case the Privy Council had not yet granted 
leave to appeal the stage merely was that 
the petitioner had expressed his intention 
of filing an appeal before the Privy Council. 
Tt seems to me clear on a consideration of 
this case that once the High Court has 
passed orders in a, criminal appeal, it be- 
comes functus officio and has no seisin in the 
case. This seisin may be revived when the 
Judicial Committee has granted leave to 
appeal. In the Nagpur case, however, the 
Bench pointed out that there was a further 
distinction between a case in which the 
Privy Oouncil in granting leave to appeal 
kad also given a direclion to the appellant 
to apply to the High Court for bail, and one 
in which there was no such direction. IfI 
may say so with the utmost respect, I am very 
greatly impressed by dictum of the learned 
Judges of the Nagpur High Court that the 
power of the High Court to deal with an 
application of this sort depends on whether 
they have been directed by the Privy 
Council to do so or not. They have pointed 
out that once leave is granted and’ seisin 
taken, 8 498 expressly empowers the High 
Court to act in the matter not cn its own 
motion but on behalf of the Privy Council 
and that its jurisdiction to that limited 
extent revives. 

“The highest judicial Tribunal in the Empire is 
then seized of the proceedings and it directa a 
Court subordinate to it, as it has every right to 
do, to perform a function which it has authority 
to perform under ¢his section.” 

This appeara tome to be the answer to 
the question of jurisdiction. In the Madras 
case referred to above, the Privy Council 


(4) 49 A 247; 98 Ind. Cas, 593; A I R 1927 AIL 


97; 27 Cr. LJ 1377; 25 AL J 97. 
(5) 167 Ind. Cas. 373; AI R 1937 Nag. 181; 38 


Or, LJ 384; I L R (1087) Nag. 328; 9 RN 183. 
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had directed the petitioner to apply for 
bail to the Madras High Court and by this 
direction it clearly delegated to the Madras 
High Oourt its own undoubted inherent 
power to grant bail. In the Calcutta case, 
Babulal v. Emperor (1), on which Mr. Sleem 
has relied, the order of the learned Single 
Bench Judge, which he has produced, makes 
no mention whatever of this point and 
gives no resson why he has held that he is 
empowered to grant bail. There is a pas- 
sage in the petition for bail in this case, a 
copy of which has also been produced, in 
which it is stated that their Lordships ad- 
vised application for bail to be made to the 
authorities in this country. It is, therefore, 
to be presumed that the learned Judge of 
the Oalcutta High Oourt in that case held 
himself empowered to grant bail in conse- 
quence of this direction. In the present 
case there is no such direction before me. 
There is a similar statement in the petition 
in this case that the question of bail had 
been left “as usual” to this Court, but this 
is not borne out by any of the documents 
produced, 1. e., a cable and a letter for the 
solicitors, both of which are silent on the 
subject. I am therefore of opinion, after 
considering the authorities to which I have 
referred above, that this High Court has 
not now power to grant bail in this matter, 
unless it is directed to consider the peti- 
tioner’s application for bail by their Lord- 
ships of the Judicial Oommittee of the 
Privy Council which has given him leave 
to appeal. Holding therefore that I have 
no power to grant bail at present, I dismiss 
the application with the remark that it 
can, in my opinion, be revived if the peti- 
tioner obtains and produces any direction 
from their Lordships of the Privy Council 
‘in the matter, which would authorize this 
Oourt,to go into the question of bail. 


S. Application dismissed. 





CALCUTTA HIGH COURT 
Civil Rules Nos. 1645 and 1646 of 1937 
March 25, 1938 
PATTERSON, J. 
BENGAL COAL Co., Lro. —PLAINTIFR— 
DEOREE-HOLDER——PETITIONER 


versus 
BAUL OHANDRA MUKHERJI AND 
OTHERS—J UDGMENT- DEBTORS—OPposITE PARTY. 
Civil Procedure Code (Act V of 1908), O. IX, r. 13 
—Onus to grove that application is within time—Ex 
parte decree against three brothers X, Y and Z—Ap- 
plication under O. IX, r. 13, after 30 days—X denying 
knowledge of decree tili few days before application 
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—All brothers living together — Summonses served 
personally on Y and Z—~Summons on X tendered to Z 
and on refusal affixed to house—X's dental held un- 
worthy of credit—A pplication held time-barred, 

Where an application to set aside an ez parte 
decree is made more than 30 daysafter the date of 
the decree, the opus lies upon the applicant to show 
that he presented the same within 30 days*of his 
knowledge of ths decree. Theonus is not shifted 
by the bare denial of knowledge made by the ap- 
plicant. 

Three brothers X, Y and Z against whom an ex 
parte decree was passed applied under O. IX, r. 13, 
Civil Procedure Code, to set aside the decree, moro 
than 30 days after the passing of the decree. X con- 
tended that he had knowledge of the decfeaonly a 
few days before the date of the filing of the applica- 
tion, All the three brothers lived in thesame house, 
Summonses on Y and Z were personally served and 
there was evidence that the summons on X was ten- 
dered to Zand after being refused, it was hung up on 
the family dwelling house: 

Held, that the denial of X of the knowledgeof the 
decree till a few days before tbe filing of the applica- 
tion was not worthy of credit in the circumstances 
and the application was, therefore, time-barred " 

C. Rules from the judgment of the District 
Judge, Bankura, dated September 4, 1937, 

Messrs. Amarendra Nath Bose and Man- 
matha N. Das-Gupta, for the Petitioner. 

Messrs. Bankim Chandra Mukherji and 
Muktipada Chatterjee, for the Opposite 
Party. 

Civil Revision Case No, 1645 of 1937, 

Order.—The petitioner in this case was 
the decree-holder and opposite parties Nos, 1 
and 2 and the father of opposite parties 
Ncs. 3,4 and 5 were the judgment-debtors 
in a rent decree. The decree was an ex 
parte one and was passed on September 15, 
1934. In execution of that decree, the hold- 
ing in arrear was put up to sale on 
February 19, 1935. The sale was confirmed 
on March 28, 1935, and possession was taken 
through Court on September 4, 1925. On 
June 9, 1936, the opposite parties filed a 
jont application under O, IX,r. 13, for 
having the ex parte decree set aside. On 
the same day, they filed an application 
under s. 174, Bengal Tenancy Act, (cor- 
responding to O. XXI, r. 90, Qivil Pro- 
cedure Code) for having the sale set aside. 
The learned Munsif heard both applica- 
tions tegether and dismissed them by a 
single judgment, holding them both to be 
time-barred. The opposite parties then filed 
two separate appeals in the Court of the 
learned District Judge, and the learned 
Subordinate Judge who heard the appeals 
allowed them both by a single judgment 
and set aside the ex parte decree, and also 
the sale as having been held in execution 
of that decree. The petitioners have now 
obtained the present rule which is direc- 
ted against the order of the learned Sub- 
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ordinate Judge setting aside the ex parte 
decree and also the connected rule which is 
directed against the order setting aside the 
sale. The learned Munsif did not at all go 
into the merits of either of the applications 
but dismissed them both on the sole ground 
that the applicants had failed to prove that 
the applications were within time. In parti- 
cular, he did not record any finding as to 
whether the summonses had cr had not 
been served, nor was it necessary for him 
todo so in view of his findings regarding 
the date of the opposite parties’ knowledge 
of the decree and of the sale. 

The learned Subordinate Judge, too, did not 
record any clear finding as to whether the 
summonses had or had not been duly served 
but having regard to the fact that after 
coming to the conclusion that the applica- 
tions were in time, he proceeded to set 
aside the ex parte decree, it must, I think, 
be assumed that he was of opinion that the 
summonses had not been duly served, at 
any rate, in so far as opposite party No. 2 
was concerned. The evidence is that the 
summons on opposite party No. 2 was 
served by affixing after its tender to and 
refusal by his brother the father of oppo- 
site parties Nos. 3to 5. I do not propose 
to consider and decide whether or not the 
service thus effected was in order, but I 
should like to point out that the learned 
Subordinate Judge does not appear to have 
applied his mind to the question in the 
light of the ascertained facts and of the 
directions regarding the mode of service 
givenin O. V,rr. 15 and 17, as recently 
amended. If he had done so, it might well 
be that he would have come to a different 
conclusion. The evidence regarding the 
mode of service of the summons on defene- 
dant No. 2 i8, however, very relevant to 
the question of defendant No. 2's know 
ledge. The evidence is, as already stated, 
that the summons was tendered to his 
brother, the father of defendants Nos. 3 
to 5, who was himself a defendant, and 
that after being refused, it was hung up 
on the family dwelling house. Taking 
this together with the evidence to the effect 
that the summonses on opposite party No. 1 
and on the father of opposite parties Nos. 3 
to 5, were personally served, it is very 
hard to hold that opposite party No. 2's 
denial of the knowledge of the proceedings 
till a few days before he filed these applica- 
tions, is at all worthy of credit. There is 
no denial on oath to the effect that sum- 
mionses: on opposite party No. 1 and on 
the father of opposite parties Nos. 3 to 5, 
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were served personally and although the 
evidence is that the three brothers were 
separate in mess and property, it is reason: 
ably certain that they were living in the 
same house, or at any rate in the same 
place, and if one of them knew of the 
institution of the rent suit, it would clearly 
follow that the others must also have known 
thereof. 

The learned Subordinate Judge appears 
to have completely overlooked the fact that 
opposite party No. 2 was not the sole ap- 
plicant, and that the summonses on oppo- 
site party No. 1 end on the father of 
opposite parties Nos. 3 to 5, who had-also 
j ined as applicants, had been served 
personally. Apart from the question of 
service of summons, I find it quite impos- 
sible to believe that in the circumstances 
of this particular case the opposite parties 
should have remained in ignorance of a 
rent suit having been instituted and a 
decree obtained against them, inspite of 
the subsequent execution proceedings and 
especially in the face of the evidence re- 
garding publication of sale proclamation, - 
delivery of possession and realization of 
rent by the decree-holder from the tenant. 
in occupation. The onus of proving that 
the application of the opposite parties for 
having the decree set aside was made with- 
in 30 days from the date of their know-. 
ledge was of course on the opposite parties, . 
but the learned Subordinate Jndge appears 
to have regarded the onus as having been 
shifted on to the petitioners by the bare 
denial of knowledge made by opposite 
party No. 2in his evidence. There are 
several passages in the judgment of the 
learned Subordinate Judge which show 
that he regarded the onus as having been 
definitely thrown upon the petitioner by 
the denial of the knowledge made by the 
opp:site party No. 2, and in view of these 
passages in the judgment, it cannot be con- © 
tended that evidence having been led on 
bath sides, the question of onus was of no 
importance. The learned Subordinate Judge 
himself appears to have regarded it as being 
of very great importance, and the finding 
regarding the date of knowledge, is based 
upon the supposed failure of the opposite 
party No. 2 to discharge the onus cast upon 
bim by the learned Subordinate Judge. The 
cumulative effect of the vaious errors and 
omissions in the judgment of the learned | 
Subordinate Judge to which reference has 
been made above is to vitiate that judg- 
ment and to call for interference by this 
Court in the execution of its revisional . 
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powers. In my opinion, the learned Munsif 
was right in holding that the application for 
setting aside the ex parte decree was barred 
by limitation and the learned Subordinate 
Judge was wrong in taking the opposite 
view. £ 

The. result is that this Rule is made abso 
lute, the order of the learned Subordinate 
Judge is set aside in so far as the applica- 
tion under O. IX,r. 13, Civil Prceedure 
Ocde is concerned, and the order of the 
learned Munsif dismissing the application 
is affirmed. The petitioners will get their 
costs in this Court the hearing-fee being 
assessed at one gold mohur. 

‘Civil Revision Case No, 1646 of 1937. 

This Rule is directed against an order of 
the Subordinate Judge of Bankura allowing 
an appeal by the opposite parties against 
the decision of the Third Munsif rejecting 
an application under s. 
ancy Act, (corresponding to O. XXI, r. 90, 
Civil Procedure Code) and reversing the 
Munsif’s decision. ‘The learned Subordinate 
Judge directed that the execution sale in 
question should be set aside but this order 
was based not on a consideration of the 
matter on its merits, but solely and directly 
in consequence of the decree, under which 
the sale was held, having been set aside 
under O. 1X, 1. 13. The decree having 
been restored by this Court in the con- 
nected Rule No. 1645 of 193/, it follows 
that the crder setting the sale aside cannot 
stand, and that the question of setting aside 
the ‘sale will now have to be considered on 
the merits, on the footing that the decree, in 
execution of which the property was sold 
is a subsisting and valid decree. 
is accordingly made absolute to this extent 
that the order of the learned Subordinate 
‘Judge setting aside the sale is itself set 
aside. In these circumstances the most 
convenient course would ordinarily be to 
send fhe case back to the learned Munsit’s 
Court for re-trial on the merits, but there 
is this difficulty in the way, that the learned 
Munsif has recorded a finding on the ques- 
tion of limitation not only in respect of 
the application under O. IX, r. 13, but 
also in respect of the application under 
s. 174, Bengal Tenancy Act, and that the 
learned Subordinate Judge has not. in view 
of his finding regarding the application 
under O. IX, r. 18, found*it necessary to 
record any finding on the point of limita- 
tion in respect of the application under 
B. 174, nor has he at all cons:dered the 
evidence bearing on the question of limita- 
tion in respect of the latter application. Lt 
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is, therefore, necessary to direct that the” 
learned Subordinate Judge should re-hear 
the appeal in respect of the application 
under s. 174. If he agrees with tue learned 
Munsif's finding that the application is 
barred by limitation, then there will be an 
end of the «matter, but if he reverses that 
finding, it widl be necessary for him to 
remand the case to the learned Muosifs 
Court for decision on the merits. The Rule: 
is made absolute on these terms, but with- 
out costs. 

8. ` Order accordingly. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 154/29 of 1937 
June 27, 19838 
ALMOND, J. O. AND Min AHMAD, d. 
Musammat HOW ANI BAI—Puatntire— 
APPELLANT 
versus j 
DEVI DIAL AND OTHERS -DEFENDANT 
—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11, 
Expl. 5—Suit for maintenance by Hindu widow— 
Claim to make ita charge on property not granted 
—ubsequent suit to charge property with mainte- 
nance ig res judicata—Hindu Law—Debts—Joine 
family business—Debts incurred in business, whe- 
ther take preference over widow's right of main- 
tenance, . 4 ; 

Where a Hindu widow asks in a suit for main- 
tenance that her muintenance should be made a 
charge on the property left by her husband and 
the Court assesses the amount of the maintenance 
but does not charge it upon any property, sue can- 
not ‘subsequently . ask the. Court to declare that 
she is entitled to recover from the property in suit 
her maintenance which has fallen into arrearsor 
that which will falldue in the future as it is 
tantamount to a request to charge the property 
with her muintenance, . . 

Where & co-parcenary is cof the nature of a 
trading concern, debts incurred in connection with 
the business will take preference over the right 
of a widow to maintenance, No question arises 
in such circumstances as to the benetitof the family 
or of the creditor having notice of the claim of 
the widow. Of course the condition precedent 
is that the debts should have been genuinely 
raised in connection with the trade or business 
of the family and the transactions should not 
be tainted with fraud. Champa v. Oficial Receiver, 
Karachi (1), relied on. 

O. A. trom the decree of the District 
Judge, Dera Ismail Khan, dated October 30, 
1937. 

Mr. Diwan Chand and Lala Bhowani 
Das, tor the Appellant. 

Sardar Raja Singh, Lala Pearey Lal and 
Lala kam Lubhaya, for the Respondents. 


Mir Ahmad, J.—Asu kam and Sidhu 
Kam, brothers, admituediy formed a joint- 
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“Hindu family. They lived at Tank, (Dera 
Ismail Khan District). Asu Ram died leav- 
ing a widow’Musammat Howani Bai and two 
daughters The property belonging to Asu 
Ram naturally went to Sidhu Ram by right 
of survivorship. Musammat Howani Bai 
and her daughters were entitled to main- 
tenance according to Hindi Law. She, 
therefore, brought a suit requesting 
that her maintenance should be fixed and 
charged on the property left by her 
husband. On May 9, 1918, the District 
Judge, Dera Ismail Khan, gave her a decree 
for recoyery of Re. 25 a month as msinten- 
ance. There is no mention in the judg- 
ment as regards the charging of this amount 
on the property left by Asu Ram. Sidhu 
Ram later made an attempt to get the 
maintenance reduced because the daughters 
had married. But he did not succeed. 
Sidhu Ram was carrying on business. He 
dealt in cloth. On July 25, 1927, he mort- 
gaged. all the family property to the Firm 
Jetram Rikiram of Kulachi for Rs. 8,995. 
On September 25, 1933, Sidhu Ram and the 
mortgagees executed a deed of reference 
in which they appointed another Rikiram 
of Kulachi as an arbitrator to decide their 
dispute with regard to the mortgage money. 
The arbitrator gave his award on the 
same day by which he declared that the 
property under mortgage shall thence- 
forward be considered as sold to Jetram 
Rikiram for Rs. 9,700; Rs. 8,995 due on the 
footing of the mortgage being adjusted and a 
balance of Rs. 705 to be paid to Sidhu 
Ram by the vendees. This’ award was 
made a Rule of Court on October 6, 1933. 
Jvetram Rikiram sold a house out of the 
property purchased by them to one Dhalla 
Ram. Sidhu Ram did not pay the 
maintenance due to Musammat.Howani Bai. 
The arrears amounted to Rs. 1,136. In 
execution of her decree Musammat Howani 
Bai attached the joint family property sold 
to Jetram Rikiram and Dhallu Ram. 

Two objections were preferred to this 
attachment one by Jetram Rikiram and 
another by Dhallu Ram. The objections were 
accepted and the property released from 
attachment. Musammat Howani Bai has, 
therefore, brought this suit against the pro- 
prietors of the Firm Jetram Rikiram their 
transferee Dhallu Ram and her husband's 
brother Sidhu Ram under O. XXI, r. 63, Civil 
Procedure Code, for a declaration that 
her maintenance is a charge on the pro- 
perty belonging to the joint family, and 
that she has, therefore, the right to recover 
from it the arrears due to her and also 
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the maintenance which may fall due to 
her in future. The defendant-vendees 
denied the claim and raised various pleas. 
The following issues were framed by the 
trial Judge: 

eae Has proper court-fes been paid? On plain- 
iit. 

2. Is the suit defective on account of misjoinder 
of defendants? On defendants. 

3. Whether at the time of the decree for main- 
tenance in favour of the plaintiff against Sidhu Ram, 
defendant No. 8 Asu Ram, her husband had any 
share inthe property in dispute? On plaintiff. 

In case Issue No. 3 is proved whether the 
plaintiff's right of maintenance in the suit property 
is preferential to the rights of the defendants? On: 
plaintiff, 

5. Oan the plaintiff get the property in digpute 
attached and sold in execution of her decree? On 
plaintiff.” 

The first two issues were found in favour 
of the plaintiff, Under Issue No. 3 the: 
Court found that Asu Ram had a share: 
in the suit property atthe time when the- 
decree for maintenance was passed in’ 
favour of the plaintiff. Regarding Issue 
No. 4, the Court observed that Musammat 
Howani Bai had a right to recover her: 
allowance of Rs. 25a month from the pro- ` 
perty in question. When discussing this’ 
issue, the trial Judge expressed the view- 
that the transfer in favour of Jetram Rikiram 
was fraudulent and intended to defeat the 
right of Musammat Howani Bai to recover 
her maintenance. He was of opinion that 
the vendees had notice of the claim which ` 
the widow had on the property purchased 
by them. Issue No. 5 was also given in 
favour of the plaintiff by the trial Judge. : 
As a result, he granted her a decree as 
prayed for. The proprietors of the Firm 
Jetram Rikiram preferred an appeal to. 
the Court of the District Judge, Derajat: 
as far as their property was concerned. | 
Dhallu Ram also appealed about his own 
house. 

The learned Appellate Judge disposed of 
the cases in a consolidated judgment. 
He observed that in effect the suit of- 
Musammat Howani Bai was an attempt to 
charge the property with her maintenance 
allowance. He pointed out that this relief 
was prayed for by her in her suit of 1918 but 
had not been granted by the Judge. He 
concluded that the issue whether her 
maintenance allowance should be made 
a charge on the property. or not had 
become res judicata against her by virtue 
of Explanation 5 to s. 11, Civil Procedure 
Oode. As to her general right to recover the 
arrears of maintenance from the property 
which belonged to the joint family, the Judge 
remarked that according to HindueLaw the 
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| Ag could be transferred by Sidbu 
am when it had not been charged wit 

the maintenance allowed to Musammat 
Howani Bai and tbat the transaction being 
bona fide and genuine, there was no reason 
why it should not be maintained by the 
Courts. The Appellate Judge, therefore, 
accepted the appeals and dismissed the suit 
of the plaintiff. Musammat Howani Bai 
hae presented two further appeals to this 
Court and this judgment will cover both 
cases. After hearing the Counsel on both 
sides at length we have come to the con» 
clusion that the findings of the lower 
Appellate Judge were correct and should 
be maintained. Musammat Howani Ba 
had asked in her suit for maintenance, 
which she instituted in 1918, that her 
maintenance should be made a charge on 
the property left by her husband. The 
Judge who decided the case assessed the 
amount of maintenance but did not charge 
it on any property. Explanation 5 to s, 11, 
Civil Procedure Code, is in the following 
terms: 

“Any relief claimed in the plaint, which is not 
expressly granted by the decree, shall, forthe pur- 
poses of this section, be deemed to have been 
refused." 

It is obviously applicable and under s. 11, 
Civil Procedure Code, she cannot now ask 
the Oourt to declare that she is entitled 
to recover from the property in suit her main- 
tenance which has fallen into arrears or that 
which will fall due in the future. It is 
tantamount to a request to charge the 
property with her maintenance. ‘he alter- 
native position taken by the learned Counsel 
for the plaintiff is that she being entitled to 
recover maintenance according to the decree 
and also according to Hindu Law, was justifi- 
ed in asking that the amount should be 
realized from the property, the devolution of 
which on Sidhu Kam had given rise to that 
Tight. Counsel contended that Sidhu Ram 
had no power to transfer the property with- 
out making arrangement for the payment 
of the allowance due to Musammat Howani 
Bai. In meeting this argument the learned 
Counsel for the respondents urged that the 
debts to pay which the property was sold 
were incurred by Sidhu Ram in connection 
with the trading business of the co-par- 
cenary, that such a sale was binding on the 
widow, and that Musammat Howani Bai 
cannot ask for her allowance to be recovered 
from that property after it had been sold to 
a bona fide transferee for value for the 
purpose of liquidating the liabilities of the 
frm. In this connection Oounsel quoted 
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s 570 of Mulla’s Commentary on Hindu ° 
Law Edn. 8) and Champa v. Official Receiver, 
Karachi (1). The relevant portion of s. 570 
of Mulla's compilation is as follows:— 

“Debts contracted by a Hindu take precedence over 
the right of maintenance of his wife, or infant 
child, or his widow after his death. The same is 
true of debts tontracted by the manager of the 
joint family of which the husband was a member, 
provided the debts were incurred for the benefit of 
the family. Similarly debts incurred by a joint 
family trading business take precedence over the 
widow's right to maintenance and residence. There- 
fore, if property belonging to the husband or to the 
joint family issold in liquidation of such debts, the 
sale is binding on the widow, and she has no 
right of maintenance against the purchaser oragainst 
the property sold to him, even if the purchaser had 
notice of her claim for maintenance.” ‘ 

Tne statement of law in Mulla’s handbook 
regarding loans raised for family trade is 
based on the ruling of the Lahore High 
Court reported in Champa v. Official 
Receiver, Karachi (1). The headnote of that 
ruling runs thus: 

“Held that the suit must fail as the whole family 
property was liable for the payment of the debts 
incurred by the mandger for the purpose of the 
family business, the shares of the minor co-parceners 
being also liable; and the rights of the widow to 
maintenance and residence must be postponed to 
the payments of the debts,” 

_ We find. ourselves in perfect agreement 
with the view expressed by their Lordships 
of the Lahore High Oourt in Champa 
v. Official Receiver, Karachi (1). We think 
that where a co-parcenary is of the nature of 
a trading concern, debts incurred in con- 
nection with the business will take pre- 
ference over the right of a widow to main- 
tenance. No question arises in such circum- 


stances as to the benefit of the family or of 


the creditor having notice of the claim of 
the widow. Of course the condition pree 
cedent is that the debts should have been 
genuinely raised in connection with the 
trade or business of the family and the 
transactions should not be tainted with 
fraud. 

Applying these principles to the present 
case, we think that the contention of the 
learned Counsel for the respondents is correct. 
There is evidence on the file to show that 
Sidhu Ram earried on cloth business, that he 
became indebted iu connection with that 
business, and that the property was, there: 
fore, transferred by him in order to clear his 
liabilities. No evidence has been brought 
on the record to rebut these facts which were 
proved by the defendants. There is no 
connection of any kind between Sidhh Ram, 
who belongs to Tank, and Jetram Rikiram 


(1) 15 L 9; 149 Ind, Oas. 693; A I R 1933 Lah, 
901; 36 P L R 450; 6 R L738, K 
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who come “from Kulachi. Therefore, there- 


can be no suggestion that the transaction 
of sale was fictitious or meant to defeat 
the right of Musammat Howani Bai. At any 
rate Sidhu Ram would not deprive himself 
of such a larger property merely to avoid 
paying the petty sum of Rs. 25° a month to 
his brother's wife. For thé reasons given 
above, we hold that Musammat Howani Bai 
was bound to pay the debts of the 
joint family trading concern, and Sidhu 
Ram having sold the property of the 
co-parcenary to pay off those debts, she 
cannot now ask that her maintenance should 
be recovered from that property. As a 
result, the appeals are dismissed with costs. 
Pleader's fee Rs. 75 in each appeal. 
8. Appeals dismissed. 





CALCUTTA HIGH COURT 
. Civil Suit No. 526 of 1930 
December 17, 1937 
AMEER ALI, J. 


“BELIS STELLA BEAU MONT—Patitionze 


versus 
ENGLISH MOTOR OAR Co . 
Civil Procedure „Code (Act V of 19089), s. 5l, 


. Proviso (a) (ii) (as amended by Act XXI of 1936)— 


Decree for price of car— Defendant hypothecating 
laintiff's car to third person, bringing suit against 
im and abandoning it—Transaction fictitious—Con- 

duct of defendant comes under s. 51, Proviso (a) (ii). 

Where a defendant against whom a decree is 
passed for the price of the plaintiff's car,- hypothe- 
cates the plaintiff's car along with other people’s 
cars which were lelt with him either for sale or 
for custody, toa third party and then brings a suit 
against the third party and abandons it and it 
appears that the whole transaction of hypothecation 
was fictitious, the conduct of the defendant comes 

under s. 51, Proviso (a) vti) as amended by s. 2, 

Qivil Procedure Oode, (Amendment Act XXI of 
1936). de 

Mr. S. R. Das, for the Petitioner. 


. dudgment,—The judgment-debtor has 


BLLIs STELLA BEAUMONT v. ENGLIsa MOTOR GAR oo. (OAL) 


7710 

shown cause under the amended clauses of 
s. 51, Oivil Procedure Code, 1803. I am 
satisfied that the defendant did make a 
fraudulent concealment of transfer of his 
property, ora portion of it, and committed 
an act of bad faith by making a hypothe- 
cation which he has referred to in his 
affidavit, He has stated in evidence that 
he hypothecated the plaintiff's car along 
with other people's cars which were left 
with him either for sale or fer custody toa 
third party. He brought a suit against the 


third party and states that he abandoned. 


it. In point of fact it appears that certain 
of these cars are with him. He states that 
they were released or exempted. It lookg 


as if the whole transaction of hypotheca- 


tion had been fictitious. That is my view. 
If not, he bas made a fictitious settlement. 


He got the cars back. In my opinion.the, 


conduct of the defendant comes’ under 
s. 51, proviso, sub-s. (a) ii) of the 
Civil Procedure Code, as amended. Having 
regard to the fact that he got the cars 
back which he. says he has, although he 
says they do not belong to him, none. of 
them belong to him. 
to be drawn is that he has the means to 
pay this emal! decree. 


I think the inférence . 


I doubt whether strictly the judgment-. 


debtor comes within cl. (c). 
that on his own statement the car was 
left with him. The car was with him and 
he dispcsed of it fraudulently. That does 


4 


t is true , 


not appear to bring him within cl. ‘c)-as . 


decres was simply for the price 
It was, however, a dishonest 


the 
of the car. 


conduct and taken with the other circum- | 


stances, it has led me tothe conelusion that 


L have come on the other parts of the sec- , 


tion. 
mittal. 4 
8. o _ Order accordingly. 


END or VOLUME 177 l ° 


There will be an order for his com- . 


; 
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Accounts—Mutual accounts— Essentials —Salitary 
instance of deposit by defendant in plaintiff's ac- 
count—Held, there were no reciprocal dealings 
‘and account not mutual. 

A mutual account means not merely where one 
of two parties has received money and paid it on 
account of the other, but where each of two parties 
has received and paid on the other's account. In 
such an account there must be reciprocity of dealings 
between the two parties. Each must enter into re- 
lation with the other in the same manner as the 
other enters into relation with him. Without this 
there can beno mutuality, no reciprocity, 

A solitary instance of a deposit by the defendant 
to his credit in the account opened in his name by 
the plaintiff being the only occasion on which he is 
in a position of being able to make a demand on 
the plaintiff, is not enough to show that there 
were mutual and reciprocal dealings between them. 
The account cannot be described as mutual. 
Y. M. Bnorart v. M. E. Motana Rang. 265 


Acts—General. 


ct 1860—XLV. See PENAL CODE. 

1856 —KAVIH, Sex TRUSTEES AND MORTGAGBES 
< Powsre Aor. ` 
1867—III. Sez PUBLIO GAMBLING AOT. 
1859—IV. Ses Divoroz Act, 

1870 —VIl. See Court Fors Aor. 
1x72—J. SEE EVIDENCE Aor, 

1872 —IX. Sue CONTRAOT Act. 

1871 —11], See Marro Women's 

Aor 

1877—I. See Spsctrio RELIEF AOT. 
1872—VI. See Tressure Trove Act. 
1879—-XVIIL Ses LEGAL Practitioners Act, 
1881—XXVI. Sez NEGOTIABLE Instruments AOT. 
1832—II. See Trusts AOT. 

1832 -IV. SEE TRANSFER or PROPERTY AOT. 

1882—V. Ske EASEMENTS AOT. h 
1867 — VII. Seg Surrs VALUATION ‘Act. 

1887 —IX. SEE PROVINOIAL SMALL (JAUsE Courts 

: ACT, : 

1890 —VIII, Sse Guagpians AND Warps AOT. 
1894—I See LAND ACQUISITION AOT, . 

1897—X. Sere Genzeeat ULAUSES Aor. 

1898—V. Ses CRIMINAL Proospure Cope, 
1893J—II. Sez Stamp Aor. 

1908—V. Seg Orv, Procepuex CODE, 

1908—IX. SER LIMITATION AOT, 

1908—XVI. Sez REGISTRATION AOT, 
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——- 1925—XXXIX. Sze Sucorssron Act. 
— 1999—IT. Sse HINDU Law oF 
(AMENDMENT) AOT. 
—— 1932—IX. See PARTNERSHIP AOT. 
—- 1937~IX. Ses Civit Proozpure Cope (Szconp 
AMENDMENT) Act. 


Acts—Bengal. 


Act 1886—IV. Sre CALOUTTA PoLIOR Acr. 

—— 1871—I. Sze Carrie Trespass Aor. 

—-— 1885—VIII. See BENGAL Tenanoy AOT. 

—— 1911- V. Ses OALOUTTA Improvement AOT. 

—— 1922 —II. Ses BENGAL OSILDREN AOT. 

—— 1935 -VJI. See Court Fers (BENGAL AMEND- 
MENT) ACT, 


Acts—Bihar and Orissa. 
Act 1876~VI. Sze Ounota Nagpur ENOUMBERED 
ESTATES Act. 
~—~ 1922—VIT, Ssa Bigar AND Ogissa MUNIOIPAL 
ACT, 
~——- 1931—VIII. Seg Brar Tenanoy Aor, 


- Acts—Bombay, 


1878--V. SER BOMBAY ABKARI AOT. 

a 1879-—V. Seg BOMBAY Lanp Revenue CODE, 
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LIEF AOT, ` 
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—— 1933—VI. See Bompay Looat Boarps AOT. i 
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` AOT. 
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Acts—Burma. 
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~—- 1933 -II SggjU. P. DEBr CONOILIATION AOT. 
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Acts—Madras. 


Act 1908—I. Sse MaADRAS EsTATES AOT. 

—— 1908—I. Sen Mapaas Estates LAND ACT. 

—— 1920 —V, Sez Mapras Distaicr MUNIOLPALITIES 
AOT. 


INsERITANCE 


fi INDIAN OASES 


h Acts—Madras—concld. 

Act 1920—VIM, Sze Mapras ELEMENTARY Epvoa- 
TION Aor. 

— 1920—XI1V. Sez Mapras Looat Boarps Act. 

— 1926—V. Sze Mapas Borstan Soaoons AOT, 


~— 1927—II. Sue Mapras HINDU . RELIGIOUS 
ENDOWMENTS AOT, | 
—. 1930—V. Ses MADRAS SUPPRESSION OF ĪMMORAL 
TRAFFIO AOT. 
Acts—Punjab. 


Act 1887—XVIJ. Sgn PUNJAB TENANOY AOT. 

—— 1900—XIII. Sere hee ALIENATION oF LAND 
: or. 

—— 1911-—111. Sex PUNJAB MUNICIPAL Act. 

—— 1912—V. Ses PUNJAB COLONIZATION of GOVERN- 
. MENT LANDS ACT. 

—— 1913—I. SER PUNJAB PRE-EMPTION ACT, 

—— 1918—VI. Sez PUNJAB Courts Act. 

— 1925—VIII. Sze Siku Guepwaras Act. 

1934—V1l. Ses PUNJAB RELIEF of INDEBTED- 

NESS ACT, 
1936—II. Sez PUNJAB DEBTORS’ PROTEOTION AOT., 


Acts—U. P. 


1866—XXII. Sere Oupu RENT Aor. 

1901—IIL Sze U. P. Lanp REVENUR AOT. 

1912— VI. Sez U. P. PREVENTION OR ADULTERA- 
TION AOT. 

1916—II. Ser U. P. MUNICIPALITIES AOT. 

1922—X. Sze U. P. Disrricr Boarps Aor, 

—— 1925—1V. Sze OUDH Courts Aor, 

—- 1926—III. Sze AGRA Tznanoy Aor. 

— 1934—XXV. Suz U. P. Enoumperrp ESTATES 

A 


oT. 
— 1934—XXVII. Sen U, P. AGRIOULTURISTS' 
Reimer Aor, 
Regulation. 


Reg. 1872—11]. Sge SANTHAL Paraannas SETTLEMENT 
REGULATION. 


Statutes, 
Stat. 1911 (1 & 2 Gro. V, Ox. 46). Sze Copygiaar 


Aor. 
1926 (16 & 17 Gro. V, Cu. 40). SEB INDIAN AND 
COLONIAL DIVOROE J URISDIOTION 


Act, 
1935 (25 & 26 Gxo. V, Ou. 42). Sem GOVERNMENT 
oF INDIA Aor, 
—— 1935—Szx Government or Burma AoT. 
— 1937 (1 Epw. VIII & Gro. VI, Cu. 57). SEE MATRI- 
MONIAL CavsEs ACT, 


Administration—Suit for—Plaintiff claiming less 
share than actually due—Court, whether can 
awardin judgment his proper share, ` 
Ina suit for the administration of the estate, the 

parties are entitled to obtain the shares of the estate 

to which they are entitled under the law, and the fact 

that the plaintiffmay.in his plaint have claimed a 

less share than what is actually due to him does not 

prevent his proper share being awarded to him in 
the judgment. Oon Oman Tuwin v. Kuoo Zun Neg 
Rang. 501 

Adverse possession—Defendant building on land 
in dispute more than 12 years before suit for 
possession by plaintiff —Pre-emption suit by 
defendant against plaintiff less than 12 years 
before suit—Land in dispute, subsequently dis- 
covered to be included in pre-emption land — 
Whether amounts to admission of plaintiff's title 
to land in dispute—Time Jor adverse possession, 
when runs — Defendant, held got title by adverse 
possession. 

After building a house in 1919, on the land claimed 
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Adverse possesslon—coneld. 


by the plaintif as his own, the defendant wasin 
Possession for over 12 yaargs till the date of suit in 
1932. Lessthan 12 years before the suit ie, in 
1920) the defendant had sued the plaintiff for posses- 
sion cf certain land by pre-emption. Subsequently it 
was discovered that this land included the land in 
dispute. In the suit for possession filed by the plain- 
tif: 

Held, thatthe fact that the land in dispute was 
included in the pre-emption suit did not show that 
there was any conscious admission by the defendant 
of the plaintiff's title tothe land in dispute and that 
by putting the building on the land the defendant 
claimed the site as his own and that his adverse 
possession started from that date and notfrom the 
date of the institution of the previous suit for pre- 
emption, The criterionof adverse possession is whe- 
ther a person possesses land claiming it as his own; 
ifhe does, he must be held to be in adverse possession. 
AMAR Natu v. Ram RAKHA Lah. 158 

~~ Mosque— Possession. of | Muhammadans 
discontinued —Its Hindu owner using it for storing 
wood, ete., Jorover 12 years—Rights acquired by 
adverse possession. 

Ex-hypothesi any mosque is a building in respect 
of which the local Muhammadan worshippers are 
expected to be continuously aware of its condition 
and use or misuse. If by 20, 30, 40, or more 
years’ practical abandonment they remain unaware 
of acts of misuse by the owner of the premises in 
which the mosque is situated, it isnot possible for 
them to say that by the exercise of due vigilance 
they could not be aware of what is happening. 
Where a certain building in the possession of 
Hindu owners ig claimed by the Muhammadan 
community as a mosque and it is proved by 
evidence that over a period of years the mosque has 
not been used by the Muhammadan community, and 
has been used by the Hindu owners for storing 
straw, wood, etc., and the Muhammadans if they ever 
had possession ofthis mosque at any time in the 
past, abandoned or discontinued possession at some 
time outside living memory, and that the Hindu 
owners have, over a period going well beyond 12 
years, been making such use, or misuse, of the mosque 
as it was possible for them to make, bearing in mind 
that the building like a mosque is not one which 
is particularly convenient to use for other purposes, 
the classical requirement that possession should 
be nec vi nec clam nec precario is clearly 
present and the owner acquires a rightto the 
mosque by adverse possession. Musa EB Kuan v. 
Ras Kumar BAKSHI | Oadh 718 
Agra Tenancy Act (lll of 1926), s. 37—Fixed 

rate tenancy held by single individual without co- 

tenant~—Transfer by him of portion of holding— 

Suit for ejecrment—Foram. 

Where an area of a fixed, rate tenancy is held bya 
single individual without any co-tenant,a transfer 
by him ofportions of his holding is clearly contrary 
to s. 37, Agra ‘Tenancy’ Act, which only allowsa 
division in two particular cases, A suit, therefore, 
for ejectment under s. $2 or for injunction under 
s. 83 (3) would lie in the Revenue Couit. Kasir 
KAHAR V. AsHarrf SINGA All. 450 
—— 5, 227— Co-skarer in joint mahal — His 

rights and limitations to realize rent from tenants 

—Amount to which plaintiff is entitled should be 

fized by decree. 

Every co-sharer in a joint mahal is entitled to 
realize from each tenant his share of the rent and 
no more. in the absence of an agreement to the 
contrary, no co-sharer has the right to select parti- 
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cular tenants andto realize from those tenants his 
entire share of the profits of the mahal and leave the 
rent payable by the other tenants to be realized by the 
other co-sharers. If a co-sharer realizes from a parti- 


cular tenant rent in excess of his share, he is liable, in. 


a suit under s. 227, Agra Tenancy Act, to pay to the 
other co-sharers the amount realized by him in 
excess of his share inthe rent piyable by the ten- 
ant. Further, no co-sharer is entitled to appropriate 
the excess rent realized from particular tenants 
towards his full share ofthe profits according to 
the jamabandi. In a suit for settlement of accounts 
under s. 227, Tenancy Act, all that the collecting 
co-sharer is entitled to is to deduct from the rea- 
lizations made by him from particular tenants his 
share of the rent payable by those tenants andthe 
excess realizations, if any, made by him from those 
particular tenants must go towards the satisfaction 
of the claim of such co-sharers who may not have 
realized their legitimate share of the rent from 
those tenants, 

In a suit for profits it is desirable that the amount 


` -to which a plaintiff is entitled be fixed and declar- 


ed bythe decree. Bars Nata Sanat v, Man Sinan 


All. 454 
——-——8, 230. Sze Agra Tenancy Act, 19:6, Bite 
m $, 242— Small Cause Court, if has 


jurisdiction as Appellate Court under s. 242. 

A Small Cause Court Judge has no jurisdic- 
tion at all under the Agra Tenancy Act as an 
Appellate Court. Section 242 of that Act only refers 
to the Courtof the District Judge and notto a Court 
such as the Court of the Small Cause Court Judge. 
KASAT KAHAR v. ASHARFI SINGH 


~—--—- 8. 268, application and scope of—Suit 
by land-holder that trunsferee of fixed rate 
tenant has no right to build house, on ground that 
it is not improvement—Suit is only triable by 

Revenue Court. ; 

Section 268, Agra Tenancy Act, applies only to cases 
ia whichif rightly instituted in a Oivil or Revenue 
Court, an appeal lies to the District Judge according 
tolaw and cannct consistently with other provisions 
of the Act (s. 230 and s. 252) be applied to suits wrong- 
ly instituted in a Civil Court in which if rightly 
instituted inthe Revenue Court an appeal would 
have lain on the revenue side. 

Where a land-holder brings a suit that the trans» 
feree of a fixed rate tenant has no right to build a 
house, on the ground that it does not constitute an 
improvement, adequate relief can be granted by a 
Revenue Court under ss. £2 and 120, Agra Tenancy 
Act and therefore only Revenue Court has jurisdiction 
to try sucha suit, Kasui KAHAR Vv. ASHABFI SINGA 

All, 450 


Appeal—Abatemenit—Decree against deity—Shebaits 
appealing— One of respondents who was made pro 
forma defendant dying — Representatives not 
having claim against appellants — Whole appeal, 
if abates, 

When a decree is against a deity, an appeal may 
be brought by any of the shebaits. | 
When in an appeal against a decree against a 
deity one of the respondents, who had no claim 
against the appellants and who was made a pro forma 
defendant dies, and his representatives have no claim 
against the appellants, it would be absurd to hold that 
the whole appeal should fail because the appeal was 
allowed to abate against them. LAKSHMINARAYAN JIU 
THAKUR v. JAGADISH Caanpra Sun Cal. 477 
Appeal by defendant — Whether he must 
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raise point that plaintiff had failed to carry out 

decree of trial Court. 

When an appellant goes to an Appellate Court, he 
makes his appeal against the decree of the trial Court 
and not against the failure of the opposite party to 
carry outthat dectee subsequently. There is no legal 
obligation on the defendant-appellant, to raise the 
pointin the Court of Appeal that the plaintiff has 
failed to carry out the deeree of the trial Oourt and 
no result can follow against his interest on account of 
his not raising this point, Benz Frasan v. Om 
PRAKASH All. 824 


Finding of fact-- Question whether house in 
dispute was purchased -by appellant—Fifding by 
lower Courta —Interference. 

- Where the sole question for decision in the appeal 

is whether the house in suit was purchased by the 

appellant ina certain year and the finding of the 
lower Courts is in favourof the plaintiff, finding 
being arrived at after due consideration of the 
oral and documentary evidence in the case, the High 
Court would not be prepared to interfere with this 
finding, Bisaunata PRASAD v. JAMUNA Dass 
Oudh 979 
Necessary party impleaded in suit but not 
in first appeal—Appeal, if should be dismissed— 

Right of such party to go in second appeal. i 

A necessary party who is impleaded inthe suit, 
bat not impleaded in first appeal, has aright of 
second appeal as he is interested in its right 
decision. An appeal should be dismissed if such 
a party is not impleaded, Para SINGH v. HABNAMI 

Lah, 632 
Order rejecting memorandum of appeal is 
appealable only when order finally disposes of dis- 

pute —Civil Procedure Code (Act V of 1908), 

0. XLIII, 7.1. A n 

It cannot be said asa universal proposition that 
an order rejecting a memorandum of appeal is 
appealable. Ònly in those cases in which it finally 
disposes of the disputes between the parties would 
it be appealable. KampsaRr À .IR v. KEDU AHIR 

Pat. 326 

Arbitratlion— One of the interested parties not 
joining reference —Award ayainst person joining — 
Award, if binding on him, à , 

Where a dispute is referred to arbitration, the per- 
son joiniag the reference is bound by the award given 
against him, even though one of the interested parties 
does not join ic the reference. He cannot contend that 
the reference was void ab initio. Such an award can- 
not be interfered with in revision. RasMaTULLAaH V. 
ALAM SHA Pesh. 285 

Reference by limited company. SEE 

Companies Act, 1913, s. 152 S 659 
Revision—Powers of High Court. 

The powers of a Court of revision are 
confined within the limits prescribed by s. llo, 
Givil Procedure Code, and, unless a judgment is 
vitiated by any of the defects specified therein, no 
interference with it can be made by the revising 
Court, This is all the more so, in cases of revision 
from an order making an award a rule of Court, 
Trsa SINGH V, ATMA SINGH Lak. 351 


Assignment—Equitable—Test, stated— Assignment 
by way of charge on fuiure property—Validity. | 
The test for determining equitable assignment is 

whether there was an intention to assign or crestea 

charge, which will give the assignee an equitable in- 
terest inthe fund itself. 

An assigoment by way of charge on future property 
isa porfectly valid assigament in equity, which will 








strictly 
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attach to the property, when it comes into existence. 


l AGDIR NAUJI v. SURENDRA Monon Nac Cal. 9220 
Attachment. Sere Execution 8357 
Award. See Arbitration 285 


Setting aside of—Terms of reference directing 
physical partition only—Arbitrotors directing sale 
of premises and dividing sale proceeds ~Award 
held beyond reference and should be set aside. 
An order of reference to an arbitration directed 

the arbitrators to cecide on the mode of partition 
of the premises and to partition it with the assist- 
ance of an engineer, if necessary, on the basis that 
each paity was entitled to one-third share. Arbi- 
trators directed the sale of the premises and divid- 
ed the sdle proceeds among the parties according to the 
shares : 

Held, that the award went beyond the terms of 
the reference and must be set aside. The jurisdic- 
tion of the arbitrators was limited to effecting a 
physical partition, Disopraxash GANGULY v. 
Suproxosn GANGULY Cal. 289 
Ball. Sez O1iminal trial 867 
Bengal Children Act (H of 1922), s. 40— 

Absence of evidence to show that person convicted 

had custody, charge or care of child alleged to hare 

been ill-treated ~Conviction cannot be maintained. 

The question whether a person has the custody 
of another within the meaning of s 40, Bengal 
Children Act, is purely a question of fact, and no 
question of lawful custody or legal custody arises. 
Where in a case there is no evidence whatever to 
establish that the custody, charge or care of the 
child alleged to have been ill-treated was with the 
person convicted under s. 40, the elements of an 
offence under 8. 40, Bengal Children Act, are not 
established, and therefore the conviction and sentence - 
cannot be maintained. BHAGWATI Dast v. EMPEROR 

Cal. 943 
Bengal Tenancy Act VIII of 1885), s. 7— 

Enhancement of rent is subject to contract between 

parties. 

Once it is found that the lande do constitute tenures, 
8. 7, Bengal Tenancy Act, must necessarily be attract- 
ed if the rent is proved to be enhancible but that must 
always be subject to a contract between the parties. 
Basanta Kumar Dutta v. SUKUMARI Das GUPTA 
Cal.! 
of rent — 





S, 7 (2)—Suat for enhancement 
Plaint expressly stating absence of customary 
rent — Evidence also adduced—No rebuttal by 
tenant — S. 7 (2), if applies. 

The plaintiff landlord in his suit for enhancement 
‘of rent in his plaint expressly stated that there was no 
customary rent in the locality and he adduced evi- 
dence for the purpose of showing the absence of any 
customary rate. The defendant tenant in his written 
statement did not challenge this position nor was 
any evidence adduced on his behalf to rebut the 
evidence adduced on behalf of the plaintiff : 

Held, that under the circumstances it could be 
taken to be established that there was no customary 
rate of rent in the locality, and as such, the Court was 
at liberty to enhance the rental up to such limit as it 
thought fair and equitable. Basanra KUMAR DUTTA 
v. BUKUMARI Das GUFTA Cal. 175 
8.22 (2)— Execution of rent decree by co- 
sharer landlord against tenant— Holding purchased 

and sub-let to third person—Third person, if 

gets raiyati interest — Subsequent sale of same 
holding in execution of another rent decree 
obtained by another co-sharer landlord— Purchaser, 
af acquires anything—Position, when holding is 
“non-transferable, 
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It follows from s. 22(2), Bengal Tenancy Act, 
itself that a purchase by co-sharer landlords in exe- 
cution even of a decree which has the effect of a 
money decree must be deemed to extinguish the 
tenancy, and any lease subsequently granted by 
them would create a raiyati interest and not amere 
under-raiyati interest. Consequently where in exe- 
cution of his rent decree against his tenants a co- 
sharer landlord purchasege the holding which is 
transferable and sub-lets it to a third person, 
the third person gets a raiyati interest and 
where the holding is sold subsequently in execu- 
tion of a rent decree obtained by another co-sharer 
landlord against the same holding, the purchaser 
acquires nothing by his purchase. But if the hold- 
ing is not transferable, the positicn of the co-sharer 
landlords who purchased it in previous sale would 
be that ofan unrecognized transferee of an occu- 
pancy holding and there would be no merger. 
Therefore, ina subsequent sale in execution of a 
rent decree passed in a suit properly instituted by 
the other co-sharer landlords, the entire holding 
would pass tothe purchaser. Kutrapata DEBI v. 
SURESH Oranpra CHATTERJEE Cal. 184 
S. 26-E (1;—Tenure and occupancy holding 

sold in one lot in execution — Landlord's fee in 

respect of tenure only deposited—Sale of occupancy 
holding set aside but of tenure confirmed — Land- 
lord purchasing tenure in execution of rent 
decree and obtaining symbolical posseaston—Suit 
for declaration of title by previous purchaser— 

There was held no violation of 8. 26-E— Order of 

confirmution held could not be treated aa nullity. 

Plaintiff, who was a mortgagee of a tenuie and an 
occupancy holding, obtained a mortgage decree and 
both the tenure and the occupancy holding were put 
up to sale and sold in one lot to the plaintiff. The 
plaintiff deposited the landlord's fees in respect of 
the tenure only, but did not deposit the fees in respect 
of the occupancy holding. The result was thatthe 
executing Court set aside the sale in respect of the 
occupancy holding and confirmed the sale in respect 
of thetenure. The landlord, then brought a rent 
suit, for recovery ofrent due in respect of this tenure 
without making the plaintiff party, defendants. 
The rent suit was decreed and in execution of the- 
sanie the tenure was sold and purchased by landlord. 
The landlord purchaser took symbolical possession and 
as he threatened to dispossess the plaintiff who was 
in possession asa purchaser in execution of his mort- 
gage decree, the suit was instituted for the declaration 
of his title to the tenure. The Landlord contended that 
asthetenure and the occupancy holding were sold 
in one lot, the entire sale should have been set aside 
and the order of confirmation of sale of the tenure only 
was illegal. He also contended that the Court should 
ignore the order of confirmation of the tenure: 

Held, that there was no violation of the provisions 
of s. 26-E of Bengal Tenancy Act. 

Held, further that non-compliance of sub-s. (1) of 
s 28-E didnot take away the jurisdiction of the 
Uourt altogether and any order made by it could not 
be treated as nullity and be ignored unless it had been 
properly set aside. BasiruppIN  MAHAMMAD v. 
Prasanna DeB Rafat Cal. 758 
$8. 26-F, 148 (1) and (2) Application 
under s. 2¢-F, by some co-sharers only—Hemaining 
co-sharers, if necessary parties— Application, if 
properly constituted without making them parties— 
Such co-sharers made parties’ after expiry of 
limitation for application—Applicatiog if barred 
against original co-sharers also under $. 22, 
Limitation Act (EX of 1908). = 
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Tf some of the co-sharers only apply under s. 26-F, 
Bengal Tenancy Act, the provisions of s, 148 
(1) and (2) must be complied with and all 
the other co-sharer landlords must be made 
parties to the proceedings in order to enable 
them to join in the application for pre-emption 
as co-applicants. Until and unless this is done, 
the application is not properly constituted. If the 
other co-sharera are not made parties to an appli- 
cation under s. 26-F, when it is made but are added 
as parties after the period of limitation prescribed 
for such application, the application is barred not 
only against the added party but also against the 
original parties under s. 22, Limitation Act, which 
by operation of s. 29 (2) (a: of that Act applies to 

. applications under s. 26-F, Bengal Tenancy Act. 
DINESH Oranpra Croupiury v. RAJENDRA OnANDRA 
Kar Cal. 798 

S. 29— Excess reni claimed, prima facie in 
excess of rent allowed by s. 29—JInitial burden to 
justify increase—Burden, how discharged. 

The proviso (1) to s. 29, Bengal Tenancy Act, only 
dispenses with the necessity of a contract being in 
writing and registered but does not affect cls, (b) and 
(c) of the section. It is true that s. 29 has no ap- 
plication where there are excess lands which are 
added to the original holding and a consolidated rent 
is assessed upon the whole, but it is incumbent upon 
the Courtto find in all cases that this addition of 
excess lands is mot resorted to as a mere device to 
get round the provisions of s. 29, and that the lands 
which are said to have been added were real and not 
a fictitious addition. Where the landlord had not suc- 
ceeded in proving that there was a real increase in the 
area, the facts that the tenant agreed to pay enhanc- 
ed rent beyond the limits prescribed by s. 29, and 
actually paid rent at that enhanced rate for a consi- 
derable period of time are by themselves not sufficient 
to take the case out of-the section. If the original 
rent is known and the excess that is claimed is prima 
facie in excess of that which is allowed by s. 29, 
the initial burden to justify the increase must always 
be upon the landlord. Tne landlord can discharge 
the burden either by showing thatin fact there has 
been an increase for which additional rent was 
.assessed and it would also be open to him to rely 
upon any admission made by the tenant admitting 
the existence of additional lands, in which case the 
burden will be upon the tenant to explain away the 
admission or to prove by positive evidence that, asa 
matter of fact, there was no increase. GOBINDA 
KISHORE BAL v, JITENDRA OBANDRA MUKHOPADHAYA 

e Gal. 106 
—— 5. 52—Abatement of rent—Nodecrease in 
area of tenancy buttenant in possession of lesser 

„area — Applicability of s. 52. 

Section 52, Bengal Tenancy Act, says that if there 
is a decrease in the areaof a tenancy, the tenant 
would be entitled to abatement of rent; if there is no 
decrease in the area of the tenancy but the tenant is 
actually in possession of a lesser area, the case cannot 
come under s.52 of the Act, SURENDRA Natu MONDAL 
v. BHUDAR OHANDRA SAFUI Cal. 996 

8.52—Tenant agreeing to pay certain 

rent for certain area .assumed*to be comprised 

- within boundaries described in kabuliyat—Further 

agreement to pay additional rent if area was 

found in excess at timeof survey—Landlord not 

having khas land on any sides of area—Landlord, 

if entitled to additional rent for excess area 
found within boundaries, 

In a kabuliat executed by him a tenant agreed 
to-pay certain rent for certain area assumed to be 
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comprised within the boundaries described in the 
kabuliyat and also agreed thatthe landlord would 
have aright to make a separate settlement for the 
excess area ifthe area was found to be in excess at 
the time of theesurvey. At the time of the kabuliyats 
there had been ne khas land of the landlord on any 
of the sides of any of the plots demised by the 
kabuliyats so thattaere was no room for encroach- 
ment : 

Held, that while entering into stipulation about 
payment of additional rent for excese area, the 
parties were not thinking of any land outside the 
boundaries mentioned in the kabuliyat. The rent 
mentioned in the kabuliyats, therefore, was not in- 
tended to be a consolidated rent for the entire land 
within the original boundaries for all time to come. 
It was taken to be the rent of the holding till 
after fresh measurement the actual area was ascer- 
tained. The landlord was, therefore, entitled to get 
additional rent for excess area, if there be any, 
within the original boundaries. NANDA Kishore Lan 
v. KBETABUDDIN ABMED Cal. 670 
s. 76 (2) (f),as amended In 1929— 

Effect of amendment—Tenant’s right to erect 

building, if affected—Whether must built with 

reference to areas 

The only effect of the amendment of s. 76 (2, (f) 
of Bengal Tenancy Act, in 1929, is that the des- 
cription of dwelling house is more specific in the 
present Act But it isnot correct tosay that the tenant 
is entitled to built without reference to area even 
though the effect might be.to render the land unfit 
for the purpose of the tenancy. BHUPENDRA Natu 
OHAETERIEE v. ELOKESHI Dasst Cal. 294 
148-A—Certificate proceedings by 

twelve annas co-sharer landlords for recovery of 

arrears of rent due to their share—Pending such 
proceedings suit by three annas co-sharers under 

s. 148-A for recovery of arrears of rent of their 

share—Twelve annas co-sharers withdrawing 

certificate proceedings and joining as co-plaintiffs— 

Period covered by certificate proceedings, whether 

can be excluded under s. 14, Limitation Act (IX 

of 1908) in computing limitation for their claim. 

Section 14, Limitation Act, being a rule for the 
computation ofthe period cf limitation applies to 
suits for recovery ofarrears of rent of agricultural 
land, although the period of limitation for such 
suits is prescribed in the Bengal Tenancy Act. 

Certificate proceedings unders 5, Bengal Public 
Demands Recovery Act,1913, were instituted by certain 
twelve annas odd co-sharer landlords on April 18, 1933 
for arrears of rent due to their share for 1336 
to 1339 B. S. Pending these proceedings three annas 
odd co-sharer landlords instituted a suit under 
s. 148-A, Bengal Tenancy Act for arrears of rent 
due to them, on April 16,1935. Thetwelve annas odd 
co-sharer landlords thereupon withdrew the certi- 
ficate proceedings and joined as co-plaintiffs in the 
suit by three annas odd co-sharer landlords, claiming 
arrears for 1336 to 1341 B. 5 : 

Held, that the claim ofthe twelve annas odd co- 
sharer landlords in respect of arrears of 1336 to 
1337 was time-barred. Unders. 14, Limitation Act, 
the period covered by the certificate proceedings 
could not be excluded as the certificate officer had 
full jurisdiction to continue the proczedings inspite 
ofthe suit by three anras odd co-sharers. dub-a. 9 of 
s. 148-A, Bengal Tenancy Act, barred recovery by 
suits only and notby certificate proceedings, Sec- 
tion 14, | imitation Act, could not, therefore, be in- 
voked to extend the period in respect of the claim of 
the twelve annas odd co-sharers for the years 1336 
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to 1337. Heisuixktsh MITRA v, PARADA Prosan Roy 
CHoubaugI Cal. 948 
—— s.148(1) and (2). Sree Bengal Tenancy 
Act, 1685, 26-F 798 
s. 153 - Question of title not decided between 
conflicting parties—Appeal to District Judge, if 
maintainable—District Judge deciding appeal— 
Decree, if appealable—If can be set aside in revi- 
sion. 
Where there was in fact a dispute regarding the 
title to the land but that question did sot fall for 





decision as between parties having conflicting 
claims inthe land, no appeal lies to the District 
Judge fromthe decision of the trial Court. But 


where He decides the appeal, his decision will be 
without jurisdiction and yet unders. 153, Bengal 
Tenancy Act, noappeal would lie against such dec- 
ree. But under such circumstances the decree can 
be set aside in revision. HRISHIKESH OHAKRAVARTY 
v. NIL MADHAB CHATTOPADAYA Cal. 833 
— Sch. Ill, Art. 6, Proviso—Two parts of 
proviso, should be read together. 

The Court isbound to give a reasonable and 
logical meaning to the Proviso to Art 6, Sch. III, 
Bengal Tenancy Act, and ifthere is any doubt, a 
construction must be put upon the Proviso which is 
in favour of rather than against limitation. That 
ig a cardinal canon in relation to the interpreta- 
tion of statutes prescribing a period of limitation. 
The only reasonable interpretation to put upon the 
Proviso is to say that it really means that the 
decree-holder shall at the end of the period of time 
during which the sale was in full effect be in just 
the same position he was in before the sale took 
place at all, provided thereis no further break in 
the continuity dueto his own inaction. In other 
words, the decree-holder shall not be prejudiced by 
any break for which he was not responsible and 
which occurred by reason of matters outside his 
control. The two parts of the Proviso should be 
read together; it cannot be held that the second 
part must relate to a set of facts different from 
that to whichthe first part relates, SIDDESWAR 
GHosE v. PANCHANAN BANGAL Cal. 110 
Bihar and Orissa Municipal Act (VIIL of 1922), 

s, 64—Municipality, if can sue on contract 

without seal. 

Where 2 contract or a document executed by the 
Municipality is not sealed as required bys. 64, Bihar 
and Orissa Municipal Act, the Municipality is not 
entitled to sue on such contract or document. Gangs 
PrasuaD SAH, OBAIRMAN, MOTIHARI MUNIOIPALITY v. 








JAWAD HUSSAIN Pat. 272 
— 5, 185 (b). See Bihar and Orissa Municipal 
Act, 1922, s. 223 315 


s. 185 (b)—Rights which can be exercised by 
Municipality over road-side lands— Municipality, 
if can make income out of such land and destroy 
value of properties of private owners. : 
Under Bihar and Orissa Municipal Act, road-side 

land vests inand belongsto the Municipality in the 

_ game manner as the road itself, andthe Municipality 

can exercise no rights over it exceptsuch as are 
authorised by law and must otherwise leave it as it is, 
Looking at the Municipal Act and by-laws under s. 185 
(b), it is not competent to the Municipality to make 
an income by patting up substantial buildings on 
road side lands through lessees while largely des- 
troying the value of the abutting properties of pri- 
vate owners. DWARKA Prasap SINHA v Patna Orty 
MUNICIPALITY Pat. 315 
ss. 223, 185 (b)—Water from person's 
grounds running into Municipal drain—Owner of 
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grounds does not act in assertion of private right 

against statutory right of Munictpality—-No ease- 

ment can therefore be acquired. 

If the water from the grounds of the plaintiffs who 
claim an easement in respect of it against the Munici- 
pality used to run into the kutcha drain, this is not 
inconsistent with the rights of the Municipality 
under s. 223, Bihar and Orissa Municipal Act, and it 
cannot be assumed that inusing the public drain the 
plaintifis were acting in assertion ofa private right 
against the statutory rights of the Municipality. 
Their enjoyment, in other words, was not “as of 
right” within s. 26, Limitation Act. As long as the 
drain was there, the plaintiffs were no doubt entitled 
to use it, but the expression “as of right” means 
more than “rightfully” or “without trespass and 
under a strict legal right’ and imports a claim or 
assertion of right to act against the will of the 
servient owner. DWARKA PRASAD BINHA v, Patna Orry 
MUNICIPALITY Pat. 315 
Bihar Tenancy Act (VIN of 1934)—Suit for rent 

for part of holding, maintainability of—Land- 

lord and tenant. 

A suit for rent of a part of a holding is not main- 
tainable. In sucha suit the landlord is not entitled 
even to a money decree. Ram OHANDRA MAHTON v. 
Ram GHULAM Manton Pat, 529 
——— 88. 26-N, 171—Mortgage of holding—Suit 

by landlord for rent and decree obtained before 
s. 26-N came in force—S. 26-N coming in force 
before execution—In execution mortgagee himself 
in arrears, paying off decretal amount and 
taking possession under s. 171—Deeree, if rent- 
decree—If can be executed—Judgment-debtor, if 
can get possession by paying off amount patd by 
mortgagee. 

The judgment-debtor occupied a holding a por- 
tion of which had been transferred by sale and 
another portion of which had been mortgaged. 
The landlord instituted a suit for arrears of rent 
and obtained a decree before the amended a. 26 of 
the Bihar Tenancy Act, had come into force, 
Section 26-N came into force between the signing of 
the decree and the execution. The holding was ad- 
vertised for saleand was about to be sold when 
the mortgagee stepped in and paid off the balance . 
due under the rent decree and subsequently ob- 
tained possession unders. 171 of the Bihar Tenancy 
Act. The judgment-debtor objected on the ground 
that the decree under execution was not a rent 
decree and also on the ground that the usufructuary 
mortgagee owed a large amount for arrears of rent: 

Held, that as atthe time of the institutio of the 
suit the transfer of holding wasnot recognized by 
the landlord and the suit was properly framed as 
one for arrears of rent, the decree passed was a rent 
decree and could be executed : 

Heid, also that the judgment-debtor could not 
object to the application of the provisions ofs. 171 
of the Bihar Tenancy Act, in favour of the mort- 
gagee. The judgment-debtor if desired to recover 


possession from the mortgagee mustpay off the 
amount to the mortgagee paid by him. Srran SINGH 
v. RAMJI PRASAD © Pat, 338 


S. 148-A2-Landlord’s suit for arrears of 
rent—Plaint omitting certain plots forming part 
of tenant's holding —Issue as to correct area 
raised and decided in favour of tenant— Costs 
of the issue—Landlord unwilling to give quittance 
in manner prescribed by 8. 56—Landlord, if 
entitled to damages or interest on his claim— 
Tenant admitting rent—Landlord, if entitled to 
money decree. d 
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A tenant cannot properly be expected to confess 
judgment or to satisfy the claim for rent contained 
in the plaint in .a suit under s. 148-A, Bibar Ten- 
ancy Act, unless the plaint should be in such a 
form that on his satisfaction of the claim for rent 
he would obtain a quittauce of the nature describ- 
ed in s. 56; that is to say that the plaint must 
correctly specify the area held by the tenant, The 
tenant 1s, therefore, entitled and obliged, when 
faced with a plaint which describes incorrectly 
the area of his holding, to raisethe issue of what 
is the correct area, and when that question is 
brought into issue and decided in the tenant's 
favour, the tenant is entitled to costs on 
account of this contest which has been forced 
upon him. Further, the fact that the landlords 
have been manifestly unwilling to give a 
quittance in the manner prescribed bys 56of the 
Act may be held to disentitle the landlord to any 
claim for damages or interest on account of the 
rent withheld. Ifthe finding should be that the 
tenant has been ejected ybthe landlord from a por- 
tion of his holding, the tenant would be entitled to 
suspension of rent until the whole of his holding 
should berestored to him; but where the finding 
is that the tenant is in possession of the area 
which he claims and that there has been no eject- 
ment by the landlord, the landlord ought not to 
be deprived of the whole of the rent which the 
tenant by his defence has admitted to be payable. 

_ A suit for arrears of rent is a suit ofa double 
nature, lt is ordinarily a suit to enforce the 
charge upor the holding which 1s created by the 
provisions of 65, Bibar Tenancy Act: buta decree 
which has the effect of enforcing this charge can 
only be made when the plaint 15 framed in such a 
manner as to comply exactly with the provisions of 
8. l48 of the Act. But the suit does not necessarily 
fail because a decree cannot be made enfo:cing the 
charge in such a manner as to entitle the pur- 
chaser at a sale in execution to annul all incum- 
brances. ‘Ihe suit is also a suit to enforce the 
personal liability of the tenant to pay a certain 
sum of money to the landlord and a decree may 
be made enforcing this liabilility where a decree 
cannot be made enforcing the charge under s. vv 
ofthe Act. A money deviee of tbis kind may 
properly be given in such a case as where 
owing to the existence of a dispute regarding the 
real area of the tenancy the landlord has in the des- 
cription given in the plaint omitted to mention 
certain plots which formed part of the tenant's 
holding, JEONANDAN SINGH 9. JANKI DINGH 





Pat. 676F B 
| $. 171. See Bihar Tenancy : Act, 1934, s. 
26-N 338 


Bombay Abkari Act \V of 1878), s. 47—“All 
due and reasonable precaution’, meaning of —Test 
under 8.47—Licensee heid not liable. 

_ The phrase “ail due and reasonable precautions” 

ins. 47, Bombay Abkari Act, dces notimply “all pie- 

cautions”, Tha would be an impossible ccustructin. 

The phrase implies precautiuns tbat are reasonable or 

practical and due or necessary and which a prudent 

and sensible person would take in endeavouring to 

Prevent transgressions of the kind in question in 

carrying out the object of the license. “That is the 

test laid down by s. 47. In thas view of the law, the 
licensee's liability must be decided according to the 
circumstanges of each case. 

A licensee had employed two servants to conduct 
his toddy booth, in order to act as effecvive checks on 
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one another. Heused to visit the boothevery day 
until he fell ill and was unable to visit the booth. 
During his illness his booth was raided by excise 
officer and adulterated toddy was found. But before 
he fell ill a surprise raid had been carried out in his 
booth and the toddy was found to be pure ; 

Held, that the licensee was not liable under s. 47, 
Abkari Act as he had taken all due and reasonable 
precaution. EMPEROR v. GANPAT Laxman KALGUTKAR 

Bom. 665 


Bombay City Municipal Act (I! of 1888), 
s. 527—Principle applicable to construction of 
s. 527— Act of Corporation of issuing debentures 
with option of renewal and giving ejfecteto such 
option whether one required by the Act—Suté 
against Corporation on conversion of debentures— 
Whether in tort or on contract—Cause of action, 
when arises. 


The protection of the statute extends to acts done 
in direet execution of the powers conferred by the 
particular Act of the local authority, but it does not 
cover acts which are done in pursuance of a contract 
which the local authority is empowered to enter 
into, but is not required to enter into by its Act. 
This principle applies to the construction of 8. 527, 
City of Bombay Municipal Act. 

A Manicipat Corporation issued debentures under 


- power given by s. 105, Bombay City Municipal Act. 


They contained a condition that the debentures could 
be renewed at any time at the option of the holder, 
Debentures were issued directly or endorsed over, to 
the plaintifs and one N on auch terms that ony of 
those three persons could deal with the debentures. 
N died and the debentures, which were then in the 
hands of one A for c lection of interest, were wrong- 
fully dealt with by him. The allegation was that he 
forged an endorsement of the debentures by N in 
favour of himself or of a nominee for himself, and sub- 
sequently endorsed the debentures over to the Bank 
of India. The Bank of India lodged the debentures 
withthe Corporation, and the Oorporation cancelled 
those debentures, andissued fresh debentures to the 
Bank of India. The plaintiffs brought a suit against 
Corporation and contended that as N's endorse- 
ment was forged, the debentures remained their pro- 
perty, and they asked first, for a declaration that the 
endorsement of N on the debentures was a forgery, 
and that the plaintiffs ware the owners of the deben- 
tures, and that the defendants might be ordered to 
transfer and hand over to the plaintiffs the said 
debentures, or alternatively, to pay the plaintifis the 
market value therecf, together with accrued interest, 

Heid, (i) that the cause of action was Clearly in tort 
and not on contract; 

(ii) that the issue of debentures containing an option 
of renewal, and the giving effect tothat option were 
not acts done in direct execution of any puwer con- 
tained in the Bombay City Municipal Act, but were 
acts dong under » contract authorized, but not re- 
quired, by the Ast. The wrongful action chaiged 
against the Corporation was rot an action which 
was directly required by the statule, and therefore 
s. 27 haduv application tO the case; 

(ati) tnat the receipt by the Corporation of the plain- 
tiffs debentures was notin itself wrongful, Their 
possession of the debentures only became wrongful 
when they were asked to return them to the plaintifs 
and retused to doso. The plalatiff’s cause of action 
therefore did not arise until a demand wasmade fur 
the returnof the property, that is, tbe debentures, and 
that demand was refused. VisuwaNaTH Sapasoly 
NATU v. MUNIOIPAL CORPOBATION, BOMBAY Bom. 636 
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Bombay Civil Medical Code, r.7 — Word 

“brought”, meaning of. 

It would be unreasonable to suggest that r.7 of 
the Bombay Civil Medical Code only applies in the 
cage o£ a man who is not well enough to walk to 
the dispensary. Having regard to the obvious 
purpose of the rule the word ‘brought’ should not 
be unduly stressed and it doese not really mean 
anything other than “is admitted’, 5. D, Mararaz 
v. PANDURANG NARAYAN JOSHI Bom. 589 
Bombay Co-operative Societles Act (VII of 1925), 

s.59—Awardunder Act — Hxecution of —Limi- 

tation Act, if applies. 

An application to execute an award under Bombay 
Co-operative Societies Act, comes unders.3of the 
Limitatjon Act and therefore it is subject to the 
law of Limitation. MARATHA Oo-opreative REDIT 
BANK DHARWAR v. KESHAV TRrAMBAK HUNDE Bom. 897 
Bombay Khoti Settlement Act (I of 1880), s, 5 

—Doctrine of presumitur retro, if applies to case 

under 3. 5—Tenant to prove occupation from before 

particular year— Tenant proved to have been on 
land three years after particular year fized— 

Presumption regarding beginning of tenancy from 

before 1845-16. 

The doctrine of presumitur retro might apply toa 
case falling under s.03 of the Bombay Land Re- 
venue Code, but it has no scope for application to 
a case falling under s. 5, Khoti Settlement Act. 
Section 5, requires that the occupation from or 
before a particular year must be proved, and the 
purden lies onthe tenant to prove that particular 
fact. The fact that the tenant was proved to be 
on the land three years after the particular year 
fixed, would not entitle him to the benefit of the 
presumption that his tenancy began from or befure 
1845-46, There is no scope for applying the test of 
a reasonable period when the section is quite 
positive in ita terms. In such cases it must be 
definitely proved by the tenant that he was on the 
land at least from 1845-46. f 

Plaintifis were landlords and their case in sub- 
stance was that defendants were their annual 
tenants of the suit lands which were of the khoti 
tenure and thatthe defendants’ ancestors had pass- 
ed rent-notes or kabultyatsfrom 1855 to 19ul, ad- 
mitting their annual tenancy, and they brought the 
suit atter giving notice to the defendants. The 
defendants’ contention in- their written statement 
was that they were permanent tenants and not annual 
tenants of these lande, and, therefore, the plaintitis 
had noright to eject them. Defendants established 
their possession since 1848, but therewas no eyi- 
dence to prove their possession before that year : 

Held, that the defendants were not entitled to 
the benefit of 8. 5, Bombay Khoti Settlement Act. 
The doctrine of presumitur retro had no application 
to the case nor did illus. (d, to s. 114, MWvidence 
Act, apply. Sonu KASHIRAMBHET TRLI v. SHANKAR 
SAKHABAM SaRKHOT Bom. 614 
Bombay Land Revenue Code (Act V of 1879), 

s. 217 —Section as amended tn 1913, if retrospective. 

Section 417, Bombay Land Revenue Uode, as 
amended in 1¥13, is retrospective in itg effect. 
BARIPAD RAMOHANDRA Br IDE V, 'TULJARAMRAO NARAYAN- 





Bao NIMBALKAR h Bom. 593 
s. 217— Section, if applies to case of 
watan land governed by s 5, Watan Act ld 


of 1o74)—Permanent leuse by watandar in con- 

travention of 3.5, Watan Act—Tenant under such 

lease, if acquires occupancy rights by introduction 

of survey settiement in village, 

Section- 217, Bombay Land Revenue Oode of 1879, 
does not apply in the case of waten lands governed 
by 8, 9, Watan Act (ill of 1871). Where a waiandar 
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alienates his land by giving a permanent lease in 
contravention of s. 5, Watan Act, the tenant under 
such a lease does not acquire any occupancy rights 
under s. 217, Land Revenue Code, by reason of the 
introduction of the survey settlement in 1898, into 
the village. Surrpap RAMOHANDRA BAIDE v, Tunsa- 
RAMRAO NARAYANRAO NIMBALKAT Bom. 593 
Bombay Local Boards Act (VI of 1923), ss.13, 
14—Person’s status as voter, if can be challenged 
after final publication of voters’ list. 

Under s, 13, Bombay Local Boards Act, it is the 
decision of the Collector that is made final,and not 
necessarily the name of a person appearing in the list. 
Even in s. 14 itis nowhere provided that the list is 
to be treated as conclusive in-the sense that once the 
name of any person is put on thelist, it cannot be 
challenged at the date of the election or at the date of 
the scrutiny of the nomination. 

It is therefore open to any person to challenge the 
status of other personasa, voter as well as his right 
to stand as a candidate even though his name wason 
the voters’ list as the list as finally published is not 
conclusive and does not bar the right of any person 


to challenge the names appearing therein. VINAYAK 
VASUDEO MEHENDALE v. GOPAL CHIMNAJI BHATB 
Bom. 302 


—~ — 86.15 (2), a)(i) and (4) (C)—Words ‘in 
his own right’, in s.15 (2) (a) Gi), meaning of~ 
Member of joint Hindu family other than manager 
in whose name some family property is recorded in 
revenue records, tf qualified voter. 

The words “in his own right” ins. 15 (2) (a) Cii), 
Bombay Local Boards Act mean that Me must own 
the land by himself; in other words, he must be the 
exclusive owner of the land. The provisions of 
sub-s. (2) (a) (ii) are, tobe read with the provisions 
of sub-s, (4) (e), and both of them read together mean 
that in the case of a joint Hindufamily no other per- 
son except the manager has the right to vote except 
in a case where one of the co-parceneis is-holding 
some separate or self-acquired property in his own 
right, and in such a case, he is entitled to be a voter 
if he fultils the other requisites of the section There- 
fore a member of ajoint Hindu family not being a 
manager is not a duly qualified voter although some 
family property is in his name in the revenue 
records, and is not entitled to have his name on the 
voter's lists, VINAYAK VAsUDEO MEHENDALE V. GOPAL 
CHIMNAJI BHATE Bom, 302 
Bombay Municipal Boroughs Act (XVIII of 

1925), s. 68 1) d)—Water supply cut off by 

Municipality during some hours at night due to 

shortage of water — House in Municipal area® catch- 

ing fire and burnt down there being no water in 
muins for fire engine—Case is of non-feasunce and 

Municipality not liable for damages. 

Where due to the shortage of water a Municipality 
has cut off water supply during certain hours at 
night to prevent waste of water and a house in the 
Municipal area catches fire andis burat down mainly 
due to the fact that there being no water in mains the 
fire engines could not get water, the case is of non- 
feasance and uot of misfeasance and the Munici- 
pality is notliable for damages, MOHANLAL BAPALAL 
Suau V. BOROUG : MUNIOIPALITY, AuMEDABAD Bom. 160 
Bombay Public Conveyances Act WII of 1920), 

S. 24—tUssentials for conviction under—Li-censee 

of publicconveyance himself taking his family or 

permitting unlicensed driver to take his family for 

a treat—Offence, if committed. : 

‘To convict an accused under s. 24 of the Bombay 
Public Ccnveyances Act, it is not sufficient merely to 
show thatthe accused is a licenses of a public con- 
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veyance and that he permitted it tobs driven by a 
driver who is not licensed; it must be shown that 
when this unlicensed driver was driving, he was 
driving a public conveyance for use as such. The 
“section does not mean that if the licensee of a public- 
conveyance himself takes his family out for a treat 
or permits an unlicensed driver to take his family 
out for a treat, an offence is committed, for, the public 
conveyance is not then used for the purpose of public 
conveyance at all. It is used for the purpose of 
private conveyance. It is not being plied for hire or 
“for carrying members of the public for hire. Brosrag 
PHEROOMAL V ABDUL WAHEED Sind 783 
‘Bond—Eniry in bahi khata—When amounts to bond 
or mere acknowledgment, stated. ` i 
Wheré the entries in bahi khata have to be con- 
„Bidored as regards their nature asa bondor as a 
mere acknowledgment, in each case, the entry should 
be carefully scrutinized. Ordinarily, a balance 
struck by the debtor, followed by the words bagi 
“rahe and signed by the debtor would be a mere 
“acknowledgment” on which a stamp duty of one 
anina will be sufficient. ‘In such a case, it will be im- 
‘Material that the entry is or is nob attested” by 
witnesses. If however the words used ‘are bagi 
‘dene that would amount to an “agreement” and be 
‘liable to be stamped aséuch. If further such an 
entry is attested by one or more witnesses ‘it will bea 
| ‘bond’ and must be stamped accordingly. Fiem TEK 
UHAND-DAULAT Ram v. ATTA Mo AMMAD Lah. 270 
Burden of Proof. Sze Penal Code, 1860, s. 409 
‘ ae 39 


“Burma Municipal Act (ill of 1898), 8. 46—As- 
sessment wnder—Contractor's test and revenue 
© principle, applicability — Occupation of brewery 
_and distillery carried on premises, only of its kind 
in District—Contractor's test may be taken as rough 
test. 
- Itis not a tenant’s trade which js to be rated, under 
5. 46, Burma Municipal Act, but the premises in 
which he carries on his trade or business; and it ‘is 
necessary to look at all the circumstances of the 
particular occupation, ‘including therein the business 
“that has been done on the premises.’ ‘Neither the 
“edntractor’s test, nor the revenue principle, is a 
_ principleof assessment. Hach, or either, according 
-8s circumstances‘'demand, may in particular cases of 
assessment of lands or’ buildings, be used asa method 
, of finding oub what the hypothetical rent may be when 
“no direct evidence on this point is available Ia 
` order to sea.what rent a hypothetical tenant would 
pay, the whole of the circumstances in each particular 
case must be examined. | 
A test based upon the actual figures of profits can 
only be.applied where a hereditament itself has an 
exclusive profit making characteristic so ag to single 
it out from other classesof hereditaments and to 
make it safe to arrive at the rent which the tenant 
might reasonably be expected to pay from this con- 
~ sideration alone, - Where an occupation such as that 
of brewery and distillery carried on by the assessees 
on the premises is the only of its kind in the country 
and there is thus no standard uf comparison with other 
hereditament of a similar character, the contractor's 
“test may betaken as a rough fèst, to arrive atthe 
rent which a hypothetical tenant would pay. Careful 
regard must be had both to the outlay which would 
have to be made and to the return which the con- 
tractor would expect for such outlay. Hence it is 
legitimateto inquire whether the business of the 
oocupant,of the premisesis good, bad or indifferent ; 
or whether it is a business which is specially fortun- 
ate by reason of the comparative absence of com- 
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petition The better the business is, the higher the 
rent which a hypothetical tenant might reasonably 
“be expected to pay for the premises. But this does 
not mean that the hypothetical rent should be cal- 
‘culated by an” investigation into the present profits 
and a conclusiondrawa from them thatthe hypotheti- 
cal tenant would pay so much per cent. of the profits 
which the present occupants aremaking. The exa- 
mination of the profits made the occupant and 
“a direct calculation from themby adangerous and 
unsafe methodof discovering is, rent which a 
hypothetical tenant would pay. Dyer MBRAKIN (Burma), 
Lp. v. Outer Executive OFFICER, MANDALAY MUNIOL- 
| PALITY l Rang 80358 B 
Burmese Buddhist Law — Divorce— Adultery, 
penalties for—Must be enforced by husband. 
` Burmese Buddhist Law recognizes that divorce is 
essentially a personal action and the penaities for 
adultery can be enforced only by the husband. Ma 
Dun Mra v. Maune San Tun Rang. 492 
Divorce — Dissolution of marriage. by 
desertion - Allegation of adultery on part of wife 
—Her share in hnapazon property, if lost. 
When's marriage is dissolved by the desertion 
of the wife, she does not lose her interest in the 
joint property of the marriage, and, even if there 
is an allegation of adultery against the wife, the 
joint property must be divided on the footing that 
the mamiage has become dissolved by desertion, 
unless the husband has proved the adultery in a 
suit for divorce brought by him. Oonsequeatly ia 
“such circumstances the wife does not forfeit her 
share inthe hnapazon property. MA Dun Mar v. 
Maune San Tun Rang. 492 
— —Partition— Father re-mdrrying — Orasa 
son by first wife, if entitled to share in estate as 
existing at time of re=marrtage—Civil Procedure 
Code (Act V of 1908), s.47—Mortgage by father— 
Suit by son for partition—Subsequent suit by 
mortgagee— Decree and purchase of property by 
morigagee—Partition decree by son—Wxecution-— 
Objection by %mortgagee—Mortgagee held came 
uncer s. 47 and objection held should be decided in 
execution and not by separate suit. i 
A`Burmese Buddhist executed a mortgage. 
After the death of his wife and on his re-marriags 
hia orasa sonby the first wife filed a partition suit. 
_Subséquently the mortgagee instituted a suit against 
‘his’ mortgagor, got a decree and purchased the 
property himself. Meanwhile the son got a decree in 
“his partition suit and appliedfor execution When 
the Commissioner went on to make the d-cision the 
t mortgagee objected on the ground that he had pur- 
chased the property. The Court disallowed the 
objection by asking the mortgagee to file another 





t: 

Heid, that the orusa son was entitled to his 
‘share in the estate as it existed at the time of the 
re-marriage of his father. i 
` Held, also that by buying the right, title and in- 
terest of the mortgagor through the execution proceed- 
jrigs arising under the mortgage suit, the mortgages 
‘stepped into his shoes and, therefore, became his 
representative. The question arose as between. the 

‘mortgagee and the son as to whethorthe partition 
“decree left anything at all to partition as between 
the father andthe son ‘The mortgagee as the re- 
presentative of the mortgagor was entitled to come 
“tn for settlement of this question under s. 47, Civil 
‘Procedure Code, and the executing Court should have 
‘ dealt with tlie matter in its execution proceedings and 
not have referred the mortgagee toa separate suit, 
A, LV A. QBETTYAR ‘Fram v, Mauna Po Taw Rang, 435 
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C, P. Debt Conciilation Act (I! of 1933), s. 9 C.P. Local Fund Audit Act—concld. 

(1), (3)—-Order under s. 9 (3)—Effect—Creditor not -_ 
producing mortgage deed and pro-noie which was s. 14, by different persons—Judge must consider 
part of consideration —Board paasing order under each case separately on its evidence. E 
3.9 (3) excluding both documents—Order, if can be Before a notice can be served under s. 10 (1)-9f 
challenged in subsequent suit on mgrtgage—Suit,if the O.P. Local Fund Audit Act, the Examiner, in 
- maintainable on-original consideration, cages which fall under cls. (b) and (c) .of a. 8, 
* Tt is the object of the O. P. Debt Conciliation Act, must be satisfied that the loss has been caused 
"to effect a settlement between a debtor and his credi- by gross negligence or misconduct. Oa an applica- 
tors so that the debtor.can start afresh and the credi- tion to the District Judge unders. li of the Act, 
tora be paid rateably. It is desirable that such the Judge hag to consider whether in point ‘of 
settlements should be effected as speedily as possible fact there has been gross negligence or misconduct. 
and so somewhat drastic provisions have been in- Inthe absence of any euch finding, his order of 
gerted inthe Act. Ifacreditor wasallowedto evade surcharge will be set aside. ; ea 
them by the simple process of refusing to produce Where applications aremade biy several persons 
his documents, it would render these provisions largely under s. 14, to set aside the order of surcharge, in 
- nugatory. “Of course the Act has to be construed order to arrive at a conclusion that whether in 
according to its tenor and the undesirable conse- point of fact there was gross negligence or mis- 
‘quences that might ensue cannot be allowed to conduct, the Judge must consider the evidence case 
` influence the plain meaning of unambiguous pro- by case and not take a lot of cases all together, 
- vision, but Courts are naturally reluctant to bring decide one, and eay that all are the same. Such 
-about such a result unless forced to do so. a mode would be very inconvenient if there were 
Under s. 9 (1) of the O. P. Debt Conciliation Act, any difference whatever in the evidence led in 
every creditor submitting a statement ofthe debts one case or another. ATMARAM v. ACOOUNTANT- 


owed to him has at the same time to produce all docu- GENERAL, C. P. Nag. 302 

mentson which he relies in support of his claim. C.P. Tenancy Act (lof 1920), s. 6 (2)— Transfer 

Where the promissory note is relevant to prove a by absolute occupancy tenant without written 
art of the consideration for the mortgage, it should notice to landlord—Validity~Landlord, if can 
e produced when the statement is submitted. If it avoid it. f 


is not produced, the Debt Oonciliation Officer has Section 6 (2), O. P. Tenancy Act, requires an 
Power to act under s, 9(3)and where he does so,the absolute occupancy tenant who intends.to transfer any 
efiect of his order is to exclude both the mortgage- right in his holding to any extent or in any man- 
deed and the promissory note from evidence in any ner not provided for in sub-s. (1) to give his land- 
suit brought by the creditor against the debtor. That lord a written notice of his intention and requires: 
order cannot be challenged in a subsequent suit him to defér proceeding with the transfer for a 
which effectually precludes a suit upon the mort- period ofone month, but neither this section nor 
gage and also precludes a suit upon the promissury any other section inthe Act prescribes a penalty 
note assuming such a suit would lie. for non-compliance with these provisions. A trans- 

But the Debt Conciliation Act does not extinguish feree from an absolute occupancy tenant’ without 
the liability m such circumstances; all it saysis.that a written notice to the landlord as prescribed by 
these documents shall not be receivable in evidence. the section obtains 4 title good as against all the 
The rule that if a plaintiff's claim upon a promissory world from the moment of the transfer, subject 
note fails, he can usually fall back upon the original only to the fact that it may be set aside by the 
consideration and sue upon that, provided itis other landlord in the manner and to the extent provided 


“ wise open to him to doso might applyincertain- by s. 6. Mapnorao v, PANNALAL Nag.173 
cases of mortgage where the mortgage fails asa ————8.12—Transfer ins. 12, whether includes. 
mortgage but it cannot so long as the mortgage is surrender. ` ae 
still alive. So long as the mortgage is in beingas a Per Stone, O. J.—“Transfer" in s. 12, O. P. Tenancy .. 


mortgage it is clear the rights and liabilities of the Act doesnot include the “surrender” referred to in 
parties must be worked cut on the basis of the mort- 5, 89o0fthe Act. ABARAM v. LUDERSHWAR 





gage and of nothing else. Nag. 6 F-B 
it is not open toa party to a contract to destroy ~- §.49—Object of s. 49—Safeguards should 

it by some unilateral act on his part. If his oppon- be maintained effectively. 

ent does so and he exercises his option of avoiding it, Per Stone, C. J.—It is the policy of the law to 


that of course ig another matter and so also ifthe prevent the land-working classes being driven into 
law avoidsit for him or renders it inoperative, but the state of landless proletariat so far as may be, and 
so long as the later contract is alive and in full force, accordingly it is provided by s. 49 ofthe 0. P. 
it is impossible to allow the party to it to ignore it Tenancy Act that alienations of sir land, that is 
and fali back upon an earlier transaction simply home farm land in cultivation, shall be ineffective 
- because it suits him todo so. unless the sanction of the appropriate official has first 
The mere failure of the other side to carry out his beenobtained. It is of the utmost importance that 
undertaking on the second contract does not destroy this safeguard should be maintained in full force and 
it and so unless the second contract expressly orim- effect. Itis desirable that collusive actions having 
` pliedly makes it a part ofthe bargain thatthis in as their real object to defraud alienees who haye 
itself will give the plaintiff a right tofallback upon given consideration should fail. sh, iy 
anearlier transaction which the later replaces and Per Bese, J.—The anxiety of the Legislature to pro- 
discharges he cannot doso, The position is entirely tect this class is so great that s.49(2) of the Ast 
different when the later contract ceases to existas a prohibits registration of any document which dogs 
contract whatever the reasons, RatinaL v, RAJARAM not reserve the right of occupancy specified in 
: Nag.698 sub-s. (1). The object of this prohibition is clearly 
©. P. Local Fund Audit Act UX of 1933), ss.8 to bring to the notice of the parties exactly what their 
(DE), 10 (1), 14—Surcharge for loss—Loss must bargain amounts to under the law and if they have 
be the result of gross negligence or misconduct— understood the position aright to enable thei to amend 
“No finding as to gross negligence or misconduct— their document soas to make their meaning clear 
Surcharge will be set aside—Applications under beyond all possibility of doubt, and if not, then to 
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«ot them realisethat they have entered into a transac- 
ijon, One of whose objects is prohibited by law. The 
peices part of the transaction is not the sale of the sir 
but the arrangement or device which attempts to 
«vade the provisions of the Act. 
Per Digby, J.—Where a surrender and a sale-deed 


mare both executed onthe same date and it has been 


«arranged to make the surrender before the sale-deed 
is executed, the surrender deed is the execution of 
“device which is void and illegal". ABARAM v. 
LUDHESAWAR Nag. GFB 

s 49, Sch Hl, Art.1—Surrender—Surrender 

illegal on account of its being part of transaction 

against s. 49—Suit to set it aside—Limitation 
applicable — Whether under Tenancy Act or 

Limitation Act. 

(Per Stone, C. J. and Bose, J., Digby, J. contra.)—It 
ig not Art. l of Sch. II, O. P. Tenancy Act, that ap- 
plied to a-suit to set aside surrender which is illegal 
on account of its being part of a transaction which 
isagainst the provisions of s. 49. To’sucha case 
limitation applicable is that provided by the Limita- 
tion ‘Act.’ As the surrenderee holds the land as a 
quasi trustee, he cannot set up a title adverse to the 
cestui que trust and hence it is Art. 142 and not 
Art.'144, Limitation Act, that will govern the suit. 

Per Digby, J.—Such a case is a clear oase of 
exclusion from possession and Art, 1 of Sch. II, O. P. 
Tenancy Act governs the case. 

The intention of the O. P. Tenancy Act is 
evidently to secure freedom from the disputes 
regarding tenancy land, and set some short time 
limit to claims stirred up in villages, and to attain 
quick finality in the revenue records. ASARAM v. 
Lupigsuwar Nag. 6F B 


Calcutta Improvement Act (V of 1911), ss. 154, 
160 (e)—Powers of Chairman — Delegation of, 
under s. 154, whether barred by s. 35-- Delegation, 
if can be condoned under s. 160 (e). 

Under s. 154,.Calcutta Improvement Act, the right 
toset the law in motion is vested in the Chairman 
subject to the control of the Board. Although the 
Chairman is empowered under s. 35 of the Act to 
delegate certain of his powers, the functions vested in 
the Chairman under s. 154 cannot be delegated. If 
he delegates his authority under s. 154, to institute 
legal proceedings, such a defect cannot be condoned 
under s.. 160 (e) as direct contravention of the pro- 
visions of the Act itself canbe treated as a mere 
omission, defect or irregularity. AMARENDRA Nata 
Suaw v. Satya PrROKABH BAROAR Cal. 885 


Calcutta Police Act (IV of 1866), s. 78-A— 
Crimifal Procedure Code, whether applicable— 
Notice under s. 78-A after issue of chalan— 
Notice, if valid. 

Provisions of Uriminal Procedure Code, regarding 
investigation by the Bengal. Police, do not apply to 
investigations by Calcutta Police. The Calcutta 
Police Act, itself does not, contain any rules of pro- 
cedure regarding the conduct of investigations by 
the Calcutta Police. Hence where after the com- 
mencement of trial of. some accused notice under 
s. 78-A, Calcutta Police Act, is issued, the notice 
is not ultra vires because the invegtigation cannot 
be supposed to havecome to an end the moment a 
chalan is put up. DWARIKA Nata Nata 0. EMPEROR 

É Cal. 171 
attle Trespass Act (| of 1871), s. 22—Com- 
pensation—Illegal seizure and detention—-Order of 
compensation—Person responsible for detention 
being Forest Oficer—Inciient having nothing to 





do with forest—Jurisdiction to award compensation 


A ” 
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—Counsel’s fees, if can be taken into consideration 

in awarding compensation, 

Where the seizure and detention of the sheep and 
goats belonging to the complainant and his party 
were wrongful and illegal, it makes no difference to 
the-jurisdiction of the Magistrate to grant compen- 
sation under s. 2%, Oattle Trespass Act, if the per- 
son who is responsible for the wrongful or illegal 
detention happens to be a Forest Officer who claims 
to act under colour of the Forest Act, if as a matter 
of fact, the seizure and detention had nothing to do 
with any forest. 

In awarding compensation under s. 22 of the Act, 
fees paid by the complainant to his Counsel in 
prosecuting the application should not be consider- 
ed. KoraxonpA VsgNKATEsuLU Natpu v. GoLLA 
UHITTAPPA 


Charge—Oharge on immovable property to take 
effect on future contingency, if canbe created. 
A charge on immovable property can be created to 
take effect on a future contingency. U, Late. U 


Pon Gauna Rang. 601 
——Creation of — Attachment of property— 
Compromise continuing attachment specifically 


providing transfer of mortgaged property by 

gudgment-debtor —Payment of instalment jfixed— 

Default entitling decree-holder -to realize entire 
. decretal amount —Deed held created charge in 

favour of decree-holder. 

Mere attachment of property, whether before or after 
judgment, does not create a charge on the property 
in favour of the attaching creditors but where by a 
compromise, not only the attachment of the property 


Mad. 896(a) ° 


was continued but it was specifically stated that 


until the payment of the entire decretal amount, the 
judgment-debtor shall not transfer the attached pro- 
perty by mortgage, sale or gift to any other person 
and that in default of payment of the instalments 
fixed’ the decree-holders would be entitled to realize, 
the entire decretal amount from this land, a charge 
upon the land is clearly created in favour of the decree- 
holder. TiratH RAM v. OFFIOIAL RROBIVER, FEROZE- 
PORB Lah. 332 
—— Whether saieable property—Sale. 

The charge is an interest in property and it ia 
saleable. R. V, LAKHS4MAYYA NAIDU v, PURUBHOTHAMA 
Nawu Mad. 648 


Chinese Buddhist Law—Proper person to obtain 
letters of administration to estate of deceased 
Chinese. whether Buddhist or non-Buddhist. 

So far as contested applications for letters of 
administration to the estate of a deceased Uhinaman 
are concerned, when the applicanta are a widow 
anda son, it does not matter whether the deceased 
was a Buddhist or a non-Buddhist, that is, whether 
the succession to his estate is governed by the 
Ohinese Oustomary Law or by the Succession Act, 
for in either case the proper person to obtain letters 
of administration to his estate is his widow, and 
other persons having claims to the estate must, if 
necessary, prosecute those claims in the form of a 
separate suit against the widow, either for their 
share or for the administration of the estate by the 
Court. Suwe Koon v Ma SginNu Rang. 628 
_———— Succession — Estate of deceased Chinese 

Buddhist in Burma—Son excludes daughter, 

The succession to the estate of a Chinese Buddhist 
is governed by the Ohinese Customary Law. Under 
this law the son is entitled to the whole of the 
deceased’s estate to the exclusion of his sister, 
Oon Osan Tuwin v. Koo Zun Nag Rang. 501 
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Chota Nagpur Encumbered Estates Act (V! of 
1876), 8..12-A— Sale in execution whether 
alienation within meaning of. section. 

A sale in execution of a decree is an alienation 
within the meaning of s 12-A, Chota Nagpur Encum- 
bered Estates Act and consequently the sanction of 
the Commiesioner is necessary. Man®pzo0 PRASAD». 
BHAGAT v. BRAGWAT NARAIN SINGH œ Pat. 810 
Civil Procedure Code (Act V of 1£08), 8. 2. 





Brr Civil Procedure Code; 1908, s. 149 505 
8.22), See Oivil Procedure Code, 1°08, 
8.47 643 





— $8, 2 (2)144— Order on appeal setting aside 
sale of judgment-debtor's property—Whether decree 

~—S. 144, if covers such order. . 

An order passed on appeal setting aside the sale of 
judgment-debtor's property isa decree. Section 144, 
Oivil Procedure Oode, is wide enough to cover such 
an order. TELU v. Rasa RAM ; Lah. 430 
s. 10—" Relief claimed'—Court in whith 

previous suit is pending must be competent to 

grant relief claimed in subsequent suit. 

The words “relief claimed” in s. 10, Civil Proce- 
dure Code, should apply tothe suit which isto be 
stayed and’not to the earlier suit. The essential 
condition for stay under s. 10, is that the Court in 
which the previously instituted suit is pending 
must be a Court of jurisdiction competent to grant 








the relief claimed in the subsequent suit. Soma- 
SUNDARAM ÜHETTIAR V. A, VENKATA SUBBAYYA' ` 
: Mad. 102 
- s. 11. . 
See Civil Procedure Code, 1908, O. I, r. 8 653 


Sze Res judicata 305, 659, 689, 785 
8. 11— Finding incidental and unnecessary 
for deciston— Whether can operate as res judicata. 
Section 11, Civil Procedure Code, which deals 
with res judicata, necessitates as a criterion for that 
that an issue decided should be one necessary for 
decision and should be heard and finally decided by 
the Court, 

In a suit for letters of administration, an order 
while affirming the claimant's status as the legal son 
of the deceased which was in dispute; also inci- 
dentally contained a finding that the rival claimant, - 
was a legal wife and heir of the deceased. The 
finding went on the principle that the claimant 
was entitled to a fourteen annas share in the prop- 
erty, whereas the rival claimant was only entitled 
to a two annas share and, therefore, the former had 
better claim to letters of administration : 

Held, that the finding as to the rival claimant's 
status was unnecessary, It was possible, of course, 
that the Judge did thie ex majore cautela in caso 
his decision was reversed, but in any case it was 
unnecessary to come to a definite finding, and an 
expression of opinion would have been enough. 
As the issue proved to be merely an incidental one 
and unnecessary for decision, it could not be said 
to have.been heard and finally decided, or to be 
res judicata in a subsequent suit for a share of 
inheritance by the rival claimant. Fatima BIBI v. 
Ma TokKE Rang.155 

—— $, 11— Suit by Hindu widow K for 
declaration of title and possession against S, 
decreed— Compromise on appeal and B obtaining 
jour annas share under it—Suit by reversioner R 
that consent decree did net affect him, decreed— 
Suit by: K to recover possession from B on ground 
that consent decree was oblained by fraud, dis- 
massed onground of 12 years: possesaion by S— 
Decision, tf operascy as reg judicata in subsequent 
wee R on widow's death to recover possession 
Tom Sr 
K, a Birdu widcw brcughta suit against one S for 
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declaration of title and possession of the property 
of her husband ard obtained a decree. S prefer- 
red an appeal but there was a compromise and a 
consent decree on the basis of the compromise was 
made under which S§ obtained four annas estate 
which was directed to be partitioned and obtained 
Possession of that share. Shortly after this decree 
one R, a reversioner, brought a suit against the. 
parties to the compromise for declaration that the; 
compromise and the consent decree were void and, 
the reversioners were not bound by it and 
obtained a decree. On the strength of this decision 
the widow X then brought a suit against Sto re- 
cover possession of the four annas share on the. 
ground that the compromise and the consent decreé., 
were obtained by fraud and undue influence but 
the suit was dismissed on the ground that K was 
out of possession. for msre than 12 years. On the 
death of the widow, K, R the reversioner brought a suit 
against S to recover possession : : 
Held, that the suit was not barred by res judicata. 
That the .possession under an agreement which, 
was not binding on-the reversionary heirs, could 
not avail S inaquestion with a reversionary heir, 
whose right to p.sgess cculd not arise until the 
succession opened to such heir. In that position, 
unless something thereafter occurred during the 
life of K which affected the title to the whole or, 
part of the estate, which took such wuole or part of: 
the estate away from K and vested it as matter of 
title in S mere possession of such whole or pait of 
the estate by the S would afford him no answer to, 
the reversioner's claim as reversionary heir,.on Ka. 
death. In the first place, the title to the estate having. 
been finally decided, in any question with S, the 
widow K had no right tosnbmit it to fresh ad- 
judication by the Courts as against S so far as the. 
right of the reversionary heirs was concerned, oF 
to affect their right by any sich action and in, 
the second place, K in her last euit for possession 
was only suing in her own interest, and not as” 
representing the reversionary heirs’ and, therefore,’ 
K's suit did not affect R's right to possession’: 
RasuAsumt Dasst v. BROLANATH SEN : PCI 
s. 11, Expl. IV. Sex Res judicota — Oon- 
- struction 91 
—-—- S. 11, Expl. IV-- Money decree on mortgage: 
— Property sold in execution— Objection to validity! 
of sale on ground that no sanction of Commissioner 
under s. 12-A, Chota Nagpur Encumbered Estates 
Act was obtained, raised but not decided—Objection® 
dismissed~ Suit by judgment-debtor for declaration 
that sale was void, :f barred under Expl. IV9 8.11.. 
Explanation IV tos 11, Civil Procedure Oode ap- 
plies to proceedings under s. 47, Civil Procedure Code. 
A money decree was obtained on the footing of a 
mortgage and property sold in execution. Certain , 
objections were put in by the judgment-debtor as to 
the validity of the execution proceedings. On two, 
occasions the question whether the, sale was a valid 
sale, that is to say, whether the executing Court had 
jurisdiction to sell the property in execution of a 
money decree, having regard to the fact that no sanc- 
tion of the Commjssioner had been obtained under 
s.12-4, Chota Nagpur Encumbered Estates Act, 
was .mooted, but, not decided. The objection- 
petitions were all dismissed and the property having 
cume into the possession of the purchaser, a suit was 
brought claiming a declaration that there having 
been no sanction of the Commissioner, the sale to the 
defendart was void : : , e A 
Held, that the objection having been raised under 
B. 47 though nct decided, operated as rea judicata 
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under Expl. IV, s: 11, Civil Procedure Code. MAHADEO 
Prasan BHAGAT p. BHAGWAT Narain Sinan Pat. 810 
———~5. 11, Expl. 5—Suit for maintenance by 

Hindu widow—Claim to make it a chargé on 

property; not granted—Subsequent- suit to charge 

property with maintenance is res judicata. 

Where a Hindu widow asks in a suit for main- 
tenance that her meintenance should be made a 
charge on the property left -by her husband and 
the Court assesses the amount of the maintenance 
but does not charge it upon any property, she can- 

mot subsequently ask the Court to declare that 
she is entitled to recover from the property in suit 
her. maintenance- which has fallen into arrears or 
that which will falldue in the future as it is 
tantamount to a request to charge the property 
with her maintenance. Howant Baty. Devi DIAL | 
Nn Pesh. 1005 
mn 88.11, 80~—V and J having equal shares in 
property—Insolrency of J— Release deed by Official 

Assignee in favour of V inrespect of J's share, 

for. consideration—J's share found alre ady sold in 

exécution of mortgage decree—V's suit against 

Official Assignee for return of consideration on 

ground that release was void, dismissed—Another 

suit by him against Oficial Assignee representing 

J's. estate on ground of -damages—Suit held not 

barred under s. 11—~Notice under s. 80, held not 

necessary. - 

V and J had equal shares in some property. B's 
share was subject to mortgage of one D. J was 
adjudicated insolvent. The Official Assignee execut- 
ed a“ release deed in favour of V, in respact of J's 
share in consideration of Rs, 738. The deed read as 
follows “the releasee is at perfect liberty to enjoy the 

‘property without any let, hindrance or claim on the 
part,of the said J, the insolvent, or anyone claiming 
under the said J". Prior to the release J's share 
was. sold in execution of D's. mortgage decree. V 
instituted a suit against Official Assignee for recovery 
of the consideration paid by him on the ground thet 
the release had no legal effect. The suit was dis- 
missed. Subsequently V filed another suit against 
the Official Assignee representing the estate of J for 
recovery ofthe amount on the ground that he had 
granted him a good title in respect of J’s share but he 
had lost that and hencethe Official Assignee was 
liable to him in damages. No notice wassent under 8: 80, 
Oivil Procedure Code : : 

Held, that tho causes of action in two suits were 
different and consequently the second suit was not 
barred by res judicata. 

Held, also, the claim against the Official Assignee 
was not a claim against him personally, but a claim 
against him as representative of theestate of J, and 
throughout the case he merely occupied the position 
as the, representative of that estate, Therefore, no 
notice was required to be given under s. 80, Civil 
Procedure Code, to the Official Assignee before the 
suit was instituted. OFFIOIAL AssIGNEE, MADRAS v, 
VEDANARAYANA NaIOKER Mad. 579 

~~: 8, 13—Suit in foreign Court for administra- 
tion— Title of executora under will challenged— 

Judgment of. foreign Court againat executors whe- 

ther binding on legatees not party, to suit. 

Under the provisions of s. 13, Civil Procedure’ 
Oode, the judgment must be of a Court of compe- 
tent jurisdiction. But the jurisdiction which alone 
is important in such matters is the competence of 
the. Court in an international sense, that is its 
territorial competence relating tothe subject-matte? 
and the defendant. Further, the, previous judgment 

which is to operate ag res juditafa must bea judg- 
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ment between the same parties or parties claiming 
under them, litigating under the same title. 

Ordinarily, the executors would represent the 
legatees including the residuary legatee regarding 
all, matters whieh have necessarily to be decided in 
a suit to whichthe executors are parties, 

Where, however, in a suit for administration ina 
foreign Court the title of the executors is challenged 
the executors cannot be said to have represented the 
legatees, nor that under the circumstances the legas 
tees claimed through those executors. The judg- 
ment of the foreign Court against the executors’ 
would not, therefore, be binding on legates who 
was not a party to the suit, MENAHEM Mesaa’' 
Menasem Messa v. Moses BUMIN Minanem Missa 

Bom. 836 
— 8. 21. See Res judicata 91" 

s. 24—Phrase “other proceedings", if 
can cover case of transfer of disposal of claim" 
under U. P. Encumbered Estates Act (XXY of 
1934), from one Special Judge to another—Cl (iii) 
can cover transfer of decided case to file’ of one 
Special Judge after its decision by other Special, 





Judge~U. P. Encumbered Estates Act (XXY of 
1934), s. 14, 
The phrase “other proceeding” contained in 


s. 24; Civil Procedure Oode, is sufficiently general 
to cover the case of the transfer of the disposal of 
one claim under the U. P. Encumbered Estates 
Act, from the Court of one Special Judge to an» 
other. Further the provision relating to the 
transfer contained in sub-cl. (iii) of the section ig 
sufficient to cover the re-transfer of the decided case 
to the file of Special Judge at one place after ita 
decision by Special Judge at another place. 

Where, therefore, mortgagors A and B whoeach 
has a share in the mortgaged property file applica: 
tions under the Eacumbered Estates Act, in the 
Courts of Special Judges at different Districts L 
and S and show in the list of debtSthe same mort» 
gage-deed, and an application to transfer the claim 
from the Court of the Special Judge at L to the 
Court of Special Judge at S uoders, 24, Civil Pro- 
cedure Oode, is made by the mortgagee, the claim 
in respect of the mortgage can be transferred from’ 
the Uourt’ at L tothe Court at S for disposal under 
s. 14, Encumbered Estates Act, and after decision’ 
of the said claim the case should be transferred to 
the Court of the Special Judge at Lfor further 
disposal under the Act, Govinp Prasap v. MUSTAFA 
BEGAM y Oudh 136 
s. 44 (Burma)—Decree of Pudukottai 
Court, if canbe executed in Burma. .- 

A decree passed by a Court in Pudukottai State: 
can be executed in Burma by virtue of Notification 
No. 4395-1/A, dated December 8, 1903, under s. 44, 
Civil Procedure Code, which is saved’ by Para. 9 of 





the Burma Laws Adaptation Ordér,'1937, Kurrayay 

OABTTYAR V. KrisiNaN CAsTTYAR Rang. 634 
s. 47, 

Sez Burmese Buddhist Law 435' 

See Civil Procedure Code, 1938, s. 73 872 

Ses Civil Procedure Code, 190%, 9, 92 919 


——— 8. 47—Decree-holder purchasing propert 
at auction-sdle—Question relating to delivery of 
possession does not fall under's. 47 and no appeal: 
liés to High’ Court. 

The question relating to the delivery of posses- 
sion of the property purchased by tlie decree-holder 
auction-purchaser is not a question rélating t6 the 
execution, discharge or satisfaétion of the decree 
and, thetéfore, it -necéssarily follows‘ that this mat- 
ter does not come under s. 47 of the’ Codd of Givil’ 
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Procedure. No appeal, therefore, lies to High 
Court. Sugan Man Borara v. PURAN MAL MARWARI 
Pat. 692 
$.47- Decree on award—Judgment-dedtor 
paying after award but before dgcree—If can 
be given credit in execution. 

If a defendant pays money to thè plaintiff while 
the suit is in progress, it is his duty to see that 
credit is given for that amount in the decree that 
is passed and not to stand by and allowa decree 
to be passed for morethan is due and then come 
forward and say in execution proceedings that 
that decree is not binding on him. : 

It is not open to a judgment-debtor, in execution 
of a decree passedon an award, to contend that 
he should get credit for the amount paid after the 
award but before the decree as the judgment- 
debtor is not seeking the aid ofthe Court to de- 
termine any question relating to the execution of 
the decree as passed by the Court but is asking the 
Court to embark on an enquiry whether the decree 
to be executed is the decree as passed by the Court 
or as modified by the parties. BHASKAR DATTATRAYA 
v. NILKANTH DATTATRAYA Nag. 673 
s. 47—Holding sold in execution of rent 

decree, and execution case disposed of—Subsequent 

restoration of execution—Mortgagee of holding, tf 
can object (under 8. 41. ; 

Where in execution of a rent decree against a 
holding, the holding is sold and the execution case 
ig disposed of but subsequently the Court restores 
the execution proceedings, the mortgagee of the 
holding, being a representative of the judgment- 
debtor within the meaning of s. 47, Civil Procedure 
Code, can make an application under that section 
objecting to the restoration of the proceedings. 
Sipbsswar Guosg v, PANCHANAN Bancau Cal 410 
Ê S. 47—Judgment-debtor fighting with dec- 

ree-holder-auction-purchaser — Case falls under 

s. 47—Order against judgment-debtor, tf appeal- 

able, ` 

The case of a judgment-debtor, when he is fighting 
with the decrec-holder-auction-purchaser, falls under 
s. 47 of the Uivil Procedure Code and an order passed 
against the judgment-debtor will bea decree under 
s. 2 (2) and as such, appealable. SEMABI V. GANPATRAO 
Yaporao Nag. 643 
~ 8.47—Order refusing to stay execution, 

whether comes under 3.47—Appeal from such order, 

maintainability of. 

When the phraseology of the law is changed by an 
Amending Act, the presumption willbe that some 
change in the law is intended. Questions relating to 
stay of execution areno longer within the purview 
of s, 47, Civil Procedure Code. No appeal, therefore, 
lies’ from an order staying or refusing to stay exe- 
cution of a decree, CHIDAMBARAM (QEETTYAR 2. 
SomasuNDARAM CHETTYAR Rang. 942 
~—— s.47—Transfer by defendant pendente 

lite — Decree, if can be enforced against transferee 

in execution. | , 

The transferee of the defendant pendente lite is a 











representative of the defendant, and that being so, - 


the decree must be enforced agginst him in execution 
andnot by a separate suit. GoPAL Sarto TIPPE 
v. Duyano MARUTI KHADE ; Bom. 499 
~ S, 47,0. XXI, rr. 97, 103—Construction 
of 3. 47—Judgment-debtor offering resistance to 
delivery -of possession to decree-holder-auction-pur- 
chaser and raising’ question relating to nature 
of right. purchased — Question comes under a, 47 
—Appeal, if maintainable—Case, if governed by 
0; KAT, T. 103.. = AJ 
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Section 47, Civil Procedure Oode, has to be liberal- 
ly construed. The decree-holder-auction-purchaser. 
who purchases with the permission of the Court ` 
under O. XXI, r 72, cannot be said to have obtained 
the benefit of his money due under. the decree until 
he gets possession of the property of the judgment- . 
debtor purchased by him. The decree-holder-auction-. 
purchaser thus continues to be a party till the pro-- 
perty purchased by him is delivered to him and if any 
question is raised by the judgment-debtor at the time 
of delivery of possession, relating tothe nature of 
the rights purchased and resistance to delivery 
of possession is offered, it will be a question 
relating to the execution, discharge and satisfaction 
of the decree arising between the parties to the suit 
and thus falling within s. 47 of the Civil Procedure :- 
Code and there is an appeal from an order passed . 
in relation to the question. Order XXI, r. 103, does not -~ 
govern the case, SEMABI v. GANPATRAO Yaporao 

Nag. 643 ~ 
88, 47, 68— Bzecution—Transfer of decree‘. 
to Collector for sale of ancestral property—Sale by 

Collector — Objection to sale on ground of irregu- 

larities is cognizable by Collector only—Obdjection, 

onground of fraud falls under 3,47 and can be 
entertained by executing Court and not by Collec- 
tor. 

Where a deores is transferred unders. 68, Civil 
Procedure Code, to the Collector for sale of an ances- 
tral property of the judgment-debtor and the sale is . 
held by the Oollector, an objection to the sale on the‘ 
ground of irregularities inthe conduct of sale is 
cognizable by the Collector only. Where, however, the 
objection is on the ground that the sale was brought 
about by fraud, the question is one relating to the. 
execution, discharge or satisfaction of a decree 
within meaning of s. 47, andthe executing Court 
only has got jurisdiction to entertain such objection. : 
Section 68 does not state that the Oollector shall ` 
become the Court executing the deoree and the: 
Court executing the decree remains the Oourt which 
sends the decree for execution to the Collector and 
the powers conferred by the Code on the Court 
executingthe decree remain with that Court and do: 
not pass to the Oollector. RADHA JRAWAN Prasap v. : 
RAJENDHA PRASAD Oudh 77 - 

s. 51, Proviso sub-cl. (b)—Onus is on` 
decree-holder. : 

The onus is on the decree-holder‘to establish `.- 
that the jungment-debtor had sufficient means to 
pay the debt within the meaning of ewb-cl. (b) of 
the proviso tos, 51 of the Gode of Oivil Proce-: 
dure, JUGAL Kishore v, PAHLAD Rar Pat. 797 
s. 51, Proviso (a) (ll) (as amendeti by 

Act XXI of 1936)—Decree for price of car— | 

Defendant hypothecating plaintiff's car to third 
person, bringing auit against him and abandoning 
it—Transaction fictitious—Conduct of defendant 

comes under s. 51, Proviso (a) a 

Where a {defendant against whom a decree is - 
passed for the price of the plaintiff's car, hypothe - 
cates the plaintiff's car along with other people's - 
cars which were left with him either for sale or 
for} custody, toa! third "party and then brings a suit 
against the third party and abandons it and it 
appears that,the whole transaction of hypothecation 
was fictitious, the conduct of the defendant comes 
under s. 51, Proviso (a) (ii) as amended by s. 2, 
Civil Procedure Code, (Amendment Act XXI of 
1936). ¢ ELLIS STELLA BEAUMONT v. ENGLISH Motor 
Car Co. 4 Cal. 1008 
8.60 (c)—“‘Agriculturist", meaning of— 
Mere ownsr of land, if “agriculturist”, 
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- ‘The term “agriculturist” as used in s. 60, Civil Pros 


cedure Code, must be strictly construed and it denotes 
a husbandman and a person who carries on and makes 


. his living by tillage and not a mere owner of lend, 


* Court of Small Causes. 


y 


~ nera individually as the partners of the 
common jutigment-debtors, Kerranta Komar Guna 
Be : Cal. 812: 
` ‘mute? $8, 73, &7-—~Appeal—Question solely 


Sant Ram v. BUTA KEAN < Lah. 60 
ss. 63, 73—Decree in Small Causes Court 
—Exzecution in such Court by attachment of salary 
of judgment-debtor—Money being realized —Other 
decree-holders applying to High Court for execu- 
tion of their decrees against same judgment- 
debtor and also attaching salary-—-Garnishee dis- 
continuing paying instalments in Small Causes 
Court and paying them in High Court—Decree- 
holders in Small Cause Court applying to High 
Court for rateable distribution—Held they were 
entitled to it in all the monies received. 

A Court of Small Causes passed certain decrees. 
The decree-holders applied in that Court for execu- 
tioni: The Court attached the judgment-debtor's 
salary und the money was actually being realized by 
the Oourt. The other decree-holders against the 
game judgment-debtor applied to the High Court for 
execution of their decrees by attachment of hissalary. 


“The garnishee began sending monthly instalments to 


the High Court and discontinued- sending them to the 
Thereupon the decree-holders 
in Small Causes Court applied to the High Court for 
execution. Their right for rateable distribution with 
regard to money received prior to their applications 


‘being received in the High Court was challeng- 


ed: 

Held, that they were entitled to rateable distribution 
in all the money received in the High Court by attach- 
ment of the salary of judgment-debtor, HINDU 
OUG-OPEPATIVE Bank v. MAHADEV Karranyr Sind 195 

——-— 88, 65,115—Property purchased by auc- 
_( tion-purchaser vestsin him from date of confirma- 
tion of sale and vesting is not postponed to date 
of decision of proceeding taken by judgment-debtor 

—Court commits material irregularity in ignoring 

this principle. 

- A Oourt commits a material irregularity within the 
eaning of s. 115, Civil Procedure Oode in ignoring 





the fundamental principal of s. 63, Civil Procedure . 


Code, that whenever a Court auction is confirmed, the 
Confirmation relates back tothe date on which the 
auction was held and the property therefore vests in 
the owner with effect from that date. The vesting 
of the property is not postponed till the final decision 
‘of the proceedings in connection with the confirmation, 
started by the judgment-debtor. Ram Dirra Mar- 


“Mori Rgm v. Cuarat Sineu-Leana Singa Pesh.555 





— 8. 68. fes Civil Procedure Code, w5 


8. 47 
$. 73. Sze Oivil Procedure Code, 1908, 

s. 63 195 
-= 8, 73—Decree against firm—Other holder 

of decree against partners executing his decree 

against partners individually—Common judgment- 
debtors—Decree-holder against firm, whether can 

apply under 3. 73. 

“A decree against a firm is in 
against the partners individually, Consequently 
where two decrees are passed inefavour of 
persons one against the firm and other against the 
partners individually, a decree-holder against the 

can apply-under s, 73, Civil Procedure Code, 
for rateable distribution in execution proceedings 
started by the other decree-holder against ane part- 

m are 
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effect a decree 


two ` 
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affecting rival decree-holders—Appeal, if lies 

from decision—Order under s 73, affecting judg- 

ment-debtor — Whether appealable — Executing 

Court holdimg that agent of decrees-hkolder had 

no locus standi, to apply and application ultra 

vires—Order is appealable under s. 47, 

Where the question is solely between the two 
rival decree-holders, the decision of that question is 
purely one under s. 73, Oivil Procedure Uode, and 
no appeal having been allowed from an order under 


-that section the aggrieved person has no right to 


appeal. Of course s. 73 +2), gives him a right of 
suit. Where, however, the judgment-debtor ie direct- 
ly or indirectly interested in the order unter s. 73, 
ak falls under s. 47, es well,and is, therefore, appeal- 
able. 

The question as to the locus standi ofthe agent 
of the decree-holder is one in which the judgment- 
debtor is pre-eminently interested and a decision 
on that question is no doubt one which will also 
have effect between the decree holder and the judg- 
ment-debtor so far as the execution, discharge or 
satisfaction of the decree is concerned. An ordar, 
therefore, of the executing Court holding that the 
agent of the decree-holder who filed an application 
had no locus standi to apply and that the applica- 
tion was, therefore, ultra vires, is appealable under 
a. 47, Civil Procedure Code, PUNJAB NATIONAL BANK, 
Pesh. 872 

ss. 73,115—In execution a sum attached 
and brought into Court by one decree-holder — 

Court declining to order rateable distribution in 

favour of other decree-holder who had also taken 

out execution, on ground that sum was not assets in 
hands of Court—Sum held assets capable of dis- 
tribution. 

In execution proceedings, the Court directed that 
the sum which had been brought in the Court under 
an attachment taken out by the decree-holder should 
be paid to him and declined to order rateable dis- 
tribution in favour of another decree-holder of the 
same judgment-debtor who had taken out execution 
prior to the date on which the sum was received by 
the Court. The Court had declined to exercise a 
jurisidction vested in him onthe ground that the 
money was received simply to satisfy the decree of 
the suit which had been brought by the first decree- 
holder, and as such, it could not be said as assets in 
the hand of the Court : ‘ 

Held, that the sum received were assets capable of 
rateable distribution and the Oourt should have 
exercised its jurisdiction in favour of the’other decree- 
holder and allowed him rateable distribution, 
JAGDEO BAHU v. Fiem Butmeas BANSIDHAR Pat, 269 
——— 8. 80. Ber Civil Procedure Code, 1908, s. 11 

579 
———— 8.80—Notice to Registrar, Co-operative 

Societies, delivered to Secretary, Central Co-opera- 

tive Bank—No ecidence that Secretary conveyed it 

to Registrar—Ser vice of notice cannot be presumed 

—S. 80 not complied with. 

The provisions of s. 80, Civil Proczdure Code, are 
imperative and must be strictly proved. 

Where in a case some paper which purported to be 
a notice was sent by post addressedto the Registrar 
of Co-operative Societies through the Secretary or 
the Central Uo-operative Bank and the notice wag 
delivered to the Secretary but there is no evidence of 
any kind to indicate that the Secretary conveyed the 
Notice to the Registrar, and thereis np admission that 
the Registrar ever received it, it cannot be presumed 
that the Secretary delivered it to the Registrar as it 
is not part of the Secretary's duty to carry letters of 


“a, 7 


| Special damages 


‘ merély superintendents or managers, 


axvi INDIAN CASES 
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this kind to the Registrar and the provisions of s. 80, . 


Qivil Procedure Code cannot be held to have been 
complied with and service of notice cannot be held 
.to be proved. REGISTRAR Co-operative Soortizs, 
Braar v, RAM Kissun MANDAR | Pat. 709 
S$. 91—Advocate-General's permission not 
taken— No objection—Suit, if maintainable. 

A mere failure to obtain the permission of the 
Advocate-General would not render a suit not 
maintainable ifno objection is taken by the other 
Bide atthe earliest stage, KELLA Pepa APPAYYA v. 
Lanka NARASIMHALU Mad. 633 

s. 91—Construction of channel through 

_villdye site—Whether public nuisance—No special 

, damage— Remedy for abatement. 

Construction of a channel through village site is 
nothing more than a common nuisance and unless 
are shown -the only manner in 
which a common nuisance can be abated is by a 
suit tobe brought under s. 91, Oivil Procedure 
Code, with the permission of the Advocate-General. 
Kêrta Pepa Appayya v. LANKA ÑARASIMHALU 

Mad} 633 

———- — 5, 92—Mutwallis of wakf property, whether 
trustees within meaning of s. 92 

The persons who are mutwallis of a wakf prop- 





` erty are not trustees in the technica! sense within 


the meaning of s. 92, Civil Procedure Code, but are 
M. E. Mrrosna 
„v, A., M. Mrtoata Rang. 851 
8, 92—Suit for, appointment of.new trustees 

„on ground that there do not exist any lawful 

rustees, tf falls under s. 92, 

Section 92, Civil Procedure Code, shows, that the 
plea, that in the absence of an allegation of breach 
of trust inthe plaint the suit is not maintainable, 
.iguntenable. A suitunder that section lies not only in 
the case of any alleged breach of trust but also 





“where the direction of the Oourt is deemed neces- 


sary, for the administration of a trust, if it be a 
‘trust for public purposes of a charitable or religious 
nature. A suit for the appointment of new 
trustees on the ground that there do not now 
exist any lawful trustees falls within the pur- 
view of, the words “ where the direction of the 
Court is deemed necessary for the administration of 
any such trust "in s. 92, Civil Procedure Code. 
M. E. Mirosta d, A. M, Mrroara Rang. 851 
5. 92—Word ‘interest’, meaning of — If 
includes remote interest, 

The word “ interest” in s. 92, Oivil Procedure 
Code; means a present and substantial, and not a 
remote and fictitious or purely illusory interest. 
“Where the only interest which the plaintiffs have 

_ in the trust property which is the subject-matter 
of wakf, is that they are the members of the 





_ Sunni, Borah community of the town in which only 


.a small part, of the property of the testator who 
was a Sunni Muhammadan, is situate and the 
property is specifically excluded from the trust by 
the testator, the interest of the plaintiff, if any 
at all, ie „merely sentimental and, therefore, too 
remote and not a substantial one within the mean- 


_. ing of 8. 92, Civil Procedure Code, M, E. MIiTCHLA 


v. A. M. MIiTOHLA . Rang. 851 
883. 92,47—Orders passed merely for carry- 
ing out scheme, if appealable. 
Where orders sre passed merely for carrying out 
the scheme, they are orders in execation, and 
appeals lie from such orders under s. 47, Civil Proce- 








dure Code. U Po Szin v. U Pu Rang. 919 
“oem §.100 (I) (c) Sex Civil Procedure Code, 
' ` 1908, O. XLI, r. 27 (1) . 547 


diction could be raised in second 
KAHAR V. ASHARFI SINGH 
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——— $.100—Reversioner's suit to set astde aliena- 
tions by last holder—Parties claiming undér differ. 
ent alienations, made defendants- Decree, if can 
be treated as single and inseparable, when Åp- 
pellate Court confirms it in respect of some 

arties but revers es it against others. i. 

n cases where parties claiming under various 
alienations are brought before the Oourt, the mere 
fact that the rules of procedure permit the claims to 


_ be joined in one suit, does not justify the decree being 


treated as single and inseparable for purposes of 
giving leave to appeal to the Privy Council. under 
s. 11°, Civil Procedure Code, when the Appellate 
Court confirms the lower Court's decree in respect 
of som® of the parties and reverses it as against other 
parties, MATHUKUMALLI Ramayya v. UPPALATI, LAKSB- 
MAYYA Mad. 248 
—— ss. 104,105 (1) — Trial Court -holding 
that Civil Court has no jurisdiction and returning 
_plaint for presentation to proper Court—Appellate 
Court remanding case holding Civil ` Court has 
jurisdiction—Suit decreed—~Appeal dismissed— 
Second appeal—Question of jurisdiction, if can 
be raised niet 
In a suit brought ina Oivil Court the defendant 


pleaded that the Revenue Court had exclusive juris- 
.diction to try the suit and that the Civil Court’ there- 


fore had no jurisdiction. The trial Court accepting 
the argument ordered the plaint to be returned’for 
presentation to proper Court. The Appellate.Court 


` remanded the case for disposal on merits holding that 
.the Civil Court had jurisdiction. The trial Court 
decreed the suit and an appeal therefrom was dis- 


missed by the lower Appellate Court. In second 
appeal the question of dinon was raised, , 
Held, that no appeal lay from the ‘order of the 


lower Appellate Court the first time, when the juris- 


diction question came before it, but as the case had 
| been concluded, a second appeal lay from the decree 


ofthe lower Appellate Oourt and therefore under 
s. 105(1), Civil Procedure Code the question of juris- 
appeal, "Kasur 
: All, 450 
———— & 109 (a) O. XLI, r. 23—Remand order 
passed by Appellate Court finally deceding rights 
of . parties—Subsidiary questions left tobe worked 
_out consequent upon final determination—Order. 
whether final within meaning of s. 199 (a). ~ 
.Whether an order is a final order or not within 
s. 109 (a), Civil Procedure Code, depends upon the 
effect of the order as made ; if it finally disposes of 
the rights of the parties, the order is final, and whére 


the Appellate Court has finally determinéd thatthe 


plaintiff hasa good and subsisting cause of action, 
and all that remains is to work out subsidiary ques- 
tions consequent upon the final determination of the 


_ defendant’s liability, the order is in substance and 


effect a. inal order though the quantum of the rights 
or liability remains to be ascertained. _ 
Where an Appellate Court passes an order that an 
award being void ab initio as against certain’ persons 
is not binding on themand remands the cage for in- 
vestigation of their claims against a party applying 
for leave to appeal, the order is final order within 
the meaning of s, 109 (a), Civil Procedure Code, 
inasmuch as it finally disposes the rights of those 
persons in respect of their claims Against the opposite 
party. Maune Sin v Maune Byaune Rang..690 
ss. 109 (a), 115, 0. XtLl—Term “appellate 
jurisdiction ,” meaning of —District Court sitting 
in appeal under a, 75, Provincial Insolvency Act, if 
Court of final appellate jurisdiction—Appéal to 
Privy Council, if ies from decision ‘of such Qourt, 
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There is no essential difference between a remedy 
-by way of appeal and by way of revision. The 
term “appellate jurisdiction " in s. 109, Civil Pro- 
cedure Code, is “ both grammatically and logically " 
wide enough to comprehend the power of the High 
Court exercisable under s, 115. A District Court, 
therefore, sitting in appeal under s. 75, Provincial 
‘Insolvency Act, is not a Court of final appellate 
jurisdiction as the High Court has revisional powers 
over it, 

. Section 75, Provincial Insolvency Act, is all com- 
prehensive and self-contained. Section 75 seems to 
be deliberately framed and it would appear to be 
the intention ‘of the Legislature that the findings of 
the District Judge, whatever the subject-matter, are 
to be subject only to the revisional powers of the 
High Oourt there given. There is further a right 
of second appeal in matters coming within the pro- 
vieions of s,4, Provincial Insolvency Act. No appeal, 
therefore, lies to the Privy Oouncil from the order 
of the District Court whatever be the value of the 


subject-matter. OFFICIAL Ruortver, Mapurav. N. S. 
UPPUSWAMY OAETTIAR Mad.177 

ore G, 1 15. 
Sze Arbitration . 351 
Sen Oivil Procedure Code, 1908, s. 65 555 
Ses Civil Procedure Code, 1908, s. 73 269 
See Civil Procedure Code, 1908, s. 109 (a) 177 
Sze Oivil Procedure Code, 1908, s. 151 511 

. Bre Civil Procedure Code, 1903, O. XX, r.4 59 
Suz Land Acquisition Act, 1894, s. 18 866 
Ses Legal Practitioners Act, 1879, 8, 36 456 


rm $, 115—Ezxecution proceedings— Other de- 
cree-holder not party to such proceedings applying 
for stay—Court declining — Judgment-debtor, if 
j has locus standi toapply under s. 115, 

. Where in execution proceedings one of the other 
decree-holders of the judgment-debtor who is not a 
party to such proceedings applies for the stay of 
the procredings on the ground that there was a 
talk of compromise and the Court declines to stay 
the proceedings, the judgment-debtor has no locus 
atandi to apply under s 115, Civil Procedure Code, 
s.the aggrieved party ie the applicant decree- 
folder. Vasistua NARAIN SINGA v, Firem KANDSAI 
LAL-DURRA PRAsAD Pat. 138 
~e S, 115—Lower Court wrongly placing burden 
- of proof on defendant and deciding issue on 
«presumption raised against him due to his failure 
z, to produce documents —Duty to interfere. 

When the parties lead evidence on both sideg 
the qüestion of burden of proof loses much of its 
importance, But in a case where the plaintifi’s eyi- 
dence does not satisfy the Oourt andthe Court pro- 
ceeds to decide the issue on presumptions raised 
against the defendant becauss of non-production 
of certain documents, it is the duty of the High 
Court tointerfere in revision, MuniorpaL Boagp, 
JALHSAR v, Horr LAL All.663 
i= $.115—Trial Court accepting valuation in 

plaint and holding that exact value of claim 
` cannot be ascertained under s3. 8 (c), Court Fees 
, Act (VII of 1870)—Decision affecting jurisdiction 

—If can be assailed under s 115, 

Where the trial Judge has not actually fixed the 
valuation upon the claim in suit, but has based his 
decision upon the argument that the exact money 
value ofthe claim cannot be ascertained and s.8 
(ec), Oourt Fees (Bengal Amendment) Act, cannot 
help, the «decision can be assailed under s 115, Civil 
Procedure Code, as the trial Court will exercise 
jurisdiction wrongly if its decision is wrong. 
VUaAMILABALA Biswas v. BINAPANI Brewis Cal. 893 


W7i—-G. L—I 
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8.115, O. Il, r. 6—Unity and similarity in 
matters in issue in two suits—Courtrefusing con- 
solidation -Interference by High Court in revision, 
Where it appears that there is sufficient unity or 
similarity in the matters in iesue in the twosuits to 
warrant their consolidation and the trial Court has 
refused to consolidate them, it is a fit case in which 
the High Court should interfere with the order com~ 
plained of inthe revisional jurisdiction. RAMAUTAR 
Prasad VERMA v. SATDEO Lat Pat. 799 
—>-— 8.115, O. XXI, r 58—Objection to attach- 

ment underO. KAT, r. 58, dismissed—Interference 

in revision. 6 

The High Court will not, save in the moat 
exceptional cases, exercise its revisional jurisdiction 
in favour of a party to whom there is open another 
certain and conclusive remedy. 

“The High Court, therefore, would not interfere in 
revision against the dismissal of the objections by 
a person to attachment, under O. XXI, r. 58, Civil 
Procedure .Code, as such a person has a conclusive 
remedy by filing a suit under O. XXI, r. 63. T.K. 
Roy Oxowpuury v J. BIHARILAL Rang. 891 

- s. 115, O. XXXVII, r. 3—Court giving -leave 

to defend conditionally—If “ case decided "—-High 

Oourt, tf can interfere. 

..An order of the Court under O. XXXVII, r. 3, 
Civil Procedure Oode, giving leave to defend con- 
ditionally is an interlocutory order and does not 
amount to a “ oase decided" within the purview of 
s. 115, Civil Procedure Code. 

Even if it is assumed that such an order is not 
an interlocutory one, the High Court cannot interfere 
in revision, In a petition for revision under s. 115, 
Oivil Procedure Code, the High Oourt can inferfere 
only ifthe trial Court has exervised jurisdiction not 
vested in it by law, or has failed to exercise 
jurisdiction so vested, or has acted inthe exercise 
of its jurisdiction illegally or with material irregu- 
larity. Under r.3 of O XXXVII, the trial Court 
is entitled to refuse leave to defend orto give 
leave to defend unconditionally or to give leave to 
defend conditionally.. In giving leave to defend cone 
ditionally, the trial Court cimnot be said to aeb 
illegally or with material irregularity in the exer- 
cise of its jurisdiction. A wrong exercise of discre» 
tion cannot amount to a material irregularity in 
the exercise of jurisdiction. MANOJAR Lab v. Karo- 
BAB KyANDAN MusHTARKA ABLE Hanup Lah. 778 
——— s 115, 0. XLV—S. 115 applies to order 

passed granting or refusing certificate under 

0. XLV. h , 
Section 115, Civil Procedure Code, is applicable 
to, an order passed granting or refusing a certificate, 
under O. XLV; for if Subordinate Courts acted 
without jurisdiction in passing an order of this 
nature, it will be intolerable if the High Court had 
no power to control them. Theright of the High 
Oourt to interfere,in revision is as much an incident 
of litigation as the right of an aggrieved person 
to, appeal from the decree of a District Judge, 
OFFICIAL RECEIVER, MADURA 9. S. Kurruswaur 
CHETTIAR Mad.177 
————— 5.115, Sch. |, para. 15—Court setting 
„aside award and superseding arbitration pending 
_ suit—Whether “case decided”—Revision, maintain 
_ ability of. 

No distinction can be drawn between an order 
superseding a reference to arbitration before the 
award has been delivered and after the award has 
been delivered. In either case the result is that the 
Qourt begins to hear the suit in accordance with 
pars. Sor para. 15. (2) of Sch. II, Civil Procedure 
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Code. The Court cannot be considered to have decid- 
ed a case within the meaning of s. 115, Civil Pro- 
cedure Code, where it has set aside the award and 
superseded the arbitration pending a suit which is 
consequently to be tried by the Odurt. No revision 
lies from such an order. Govinn Das v. In- 
DRAWATI All 981F B 
s. 144. 


Sze Civil Procedure Code, 1908, 8. 2 (2) 430 
Sze U. P. Encumbered Estates Act, 1934, s. 7 (1) (a 
; 5 





) 
43 
-——— S. 145—Surety — Execution of decree — 

Attachgient of surety’s property — Notice, if 

essential, 

There must be notice to the surety of some kind 
before his property can be attached in execution of 
the decree, attachment of the surety's property 
without notice being ultra vires. 

It is immuterial whether such notice is given by 
the Court which passed the decree or the Court to 
which it is sent for execution.  RAHIM-UD Din v. 
Murur DHAR Lah. 879 
-——— 8.146. Ber Civil Procedure Code, 1908, 

O. XLI, r. 19 152 
—— 88. 148,149 — Judgment signed under 

0. XX, r. #, directing plaintiff to pay deficiency 

in court-fee within certain period and that in 

default decree would be nullity—Court's jurisdic- 
tion to extend period. 

Section 148, Oivil Procedure Code, uses the ex- 
pression "from time to time” and s. 149 uses the ex- 
pression ‘at any stage’. Both these expressions in- 
dicate that to act under those sections the Court must 
have a case before it in regard to which it has 
jurisdiction, Now, the jurisdiction of a Civil Court 
in regard to an original suit begins from the date 
when tlie plaint is filed and it terminates on the 
date on which the judgment is dated and signed in 
open Court under O. XX, r. 3, that is, its jurisdiction 
terminates so far as the decision of any question 
between the parties which is decided in the decree. 
Moreover, r. 6, 0. XX, states that the decree shall 
agree with the judgment and therefore in this period 
after pronouncing the judgment and before signing 
this decree the Court has no jurisdiction to alter any- 
thing which it has decided in its judgment other 
ee ee he O. XX, r. 3. 

ere a Court has signed a judgment under 
O. XX, r. 3, Civil Procedure Code, indir directs the 
plaintif to pay the deficiency in court-fee within a 
certain period and states that in default, the decree 
would be nuility, the Court has no jurisdiction under 
s. 148 to extend the time fixed, - 

Where such a decree is passed by a Subordinate 
Judge, a Munish not appointed to officiate the Sub- 
ordinate Judge but only in charge of his routine 
work has no jurisdiction to extend the time. 








Prasap v. Om PRAKASH 824 
sae All, 824 

Ser Civil Procedure Code, 1908, s. 148 824 
Sex Limitation Act, 160%, Sch. I, Art, 182 875 
8. 149 — Presentation of appeal on 


insufficiently stamped memorandum— No order 

granting time— Presentation, if proper, 

The language of s. 149, Civil Procedure Code, shows 
that in the absence of an order granting time under 
that section presentation of the unstamped or in- 
sufficiently stamped memorandum of appeal will not 
amount to a valid presentation. PaMIDIMUKKALA 
BITHARAMAYYA V. IYATURI KAMAYYA Mad. 453 

88.149, 2—Appeal on last day of limitation 
—Insuffictent but substantial part of court-fee 


fj 


paid—Lime to make good deficiency, if can be 
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granted—Such time granted—Appeal eventually 

coming before another Judge—Dismissal of, as 

time-barred—Order, if amounts tedecree and 
whether appealable. ` 

Where a memorandum of appeal is presented on 
the last date of limitation for appeal, with insuff- 
cient, though substantial part of court-fee, the 
Court has discretion to extend the time for making 
good the deficit. 

And where the Court grants such time and eyen- 
tually the appeal comes before another Judge who 
dismisses it as barred by time, the order.of dis- 
missal amounts toa decree within the meaning of 
s. 2, Civil Procedure Code, and is appealable. 
Songsa Keshao SONAR v. Jovuquim NASOIMENTB 
RoDRIGUES Nag. 505 

s. 151, See U. P. Encumbered Estates 

Act, 1934, 8. 7 (1) (a) 543 
—ss. 151, 115—Government of Burma Act, 

1935 s., ti—Party cbjecting to appearance of 

opposite party's Pleader on ground that he himself 

had engaged him previously in connection with 
same litigation—Parties heard and objection 
allowed—Application to set aside order, maintain- 

ability of. j 

In a suit a party objected to the appearance of 
the Pleader of the opposite party on the ground 
that he himself had previously engaged him in 
connection with the same litigation. After hearing 
the parties, the lower Oourt accepted the objec- 





tion : 

Held, that the application by the Pleader to set 
aside the order did not lie either under s. 151, or 
s. 115, Civil Procedure Code, or under s, 85, Gov- 
ernment of Burma Act. Mauna T.a Tun 4, 
BRAJASORI WADDADER Rang. 511 

—- —O. i r, 8,8. 11—Previous suit intended to be 

representative but provisions of O. I, r. 8 not 

complied with—Subsequent representative suit, tf 

barred. f 

A decision in a previous suit: brought by certain 
person purporting to be a representative suit but in 
which they claimed relief for themselves and in their 
personal capacity and the provisions of s, 30, Civil 
Procedure Code, 1882, equivalent to O.1, r. 8, of the 
Codeof 1908 were notstrictly complied with, would 
have no binding effect so far as people who were not 
parties to that are concerned and will not bara sub- 
sequent representative suit NARHARI SAASTRI Y. 
BASUDEO NAMBURI All. 653 
O. H, r. 6. Sez Civil Procedure Oode, ae 





s. 115 
O. Hi; r. 4 (3), O. 1X, r, 13—Suit dismissed 

for default—Restoration application, if can be 

presented by Pleader without fresh appointment. 

Sub-r. (3) of r.4 of O. ILL, Civil Procedure Code, 
does not impose any restrsint on the generality of 
the meaning of the expression “all proceedings in 
the suit” occurring at the end of sub-r. z of r.4, 
and cannot be regarded as exhaustive. The maxim 
expressio unius exciusio alterius cannot be applied 
in the interpretation ofthe terms of sub-r. 3 of 
r. 4 asr. 1 of O, WI authorises a Pleader to make 
any application on behalf of the party he repre- 
sents. Asa suit terminates only by a decree, an 
application for restoration of a suit dismissed for 
default must be regarded as proceeding in the suit. 
Consequently a Pleader is entitled to present such 
an application without fresh appointment. Boro Bat 
v. RAMSUNDER Nag. 409 
O. Vi, r.10—Plea of insanity—Proof of— 
Duty of Appellate Court of fact. A 
Though it may be that a party seeking to avoid the 
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effect of a deed by pleading insanity at the time of 
execution is not bound to plead circumstances from 
which he was to establish the insanity atthe time 
of the gift deed and though itis permissible for 
him to lead evidence in proof of general insanity 
from which an inference of unfit mental condition at 
the time of the deed could be drawn and the burden 
lay onthe other side to prove the contrary, yet it 
does not absolve the Court from the liability to 
scrutinise the pleadings of the parties when pleis 
have been made and if these pleas appear to be 
destructive of the case of usual insanity, it will not 
be proper for the final Appellate Court of fact to 
infer usual insanity from the statement of some 
witnesses, ignoring the pleadings of the parties. 
HAZARABI v. FATMABI Nag. 80 


== O, VH, r. 10— Scope—Rule covers case where 
by passing of new Act, suit already instituted 
should have been instituted in another Court. 
The provisions ofr. 10 (l) of O. VII, Oivil 
Procedure Code, are sufficiently wide to cover a 
case in which by operation of legislation the 
situation arises, even after a suit has been instituted, 
that it should have been instituted in another 
Court. Gurzarı SINGH y, Ram ADHIN Oudh}131 


O. Vil, r. 11 — “Rejection” of plaint under 
0, VII, r. 11—Proper word to be used after 
notice to defendant, is “dismissal.” 

The rejection of the plaint under O. VII, r., 1, 
Oivil Procedure Code, is a matter prior to the issue of 
notice to a defendant and after the issue of notice to 
the defendant the correct word to use is “dismissal” of 
the suit and not “rejection” of the plaint. Benz 
Prasan v. OM Prakasa All. 824 


——- 0. MH, r.11 (c), O, XLI, r. 1—0. VII, ru 

(0), if appliesto appeals. 

The provision in O. VII, r. 11, cl. (e), does not apply 
to appeals. An appeal in which the full court-fee has 
not been paid, can be dismissed by the Appellate Oourt, 
without calling upon the appellant to pay the defi- 
ciency. So far as memoranda of appeals are concerned, 
express provision ismadein O KILI, r. 3, for their 
rejection, PAMIDIMUKKALA SITHARAMAYYA vV. [VATURI 
RAMAYYA Mad. 453 
= O, IX, rr. 3, 4—Suit dismissed for default — 

Court recording plaintiff's Pleader has no 

instructions and that defendant is absent—Order 

held one under O. IX, r. 3. 

Where the plaintiff's Pleader appears before the 
Court and makes a statement to the effect that his 
client's agent had informed him that he would not 
proceed with the case, but at the same time, the Judge 
expresfly records that the plaintiff's Pleader Kas no 
instructions and no steps are taken by the plaintiff 
and at. the same time, the defendants are absent and 
the suit is dismissed for default, it is clearly an order 
passed under O. IX, r.3, Civil i rocedure Code. 
JAHARLAL MUKHERJEE v JYOTI PROSAD BANERJEE 

o Cal. 401 


+ O. IX, r. 13. Ser Civil Proced Code, 1908 
O. IU, r.4 (3) nre ods AOS 











409 
- ~O. IX, r. 13—Onus to prove that application 
is within time—Exparte ` decree against three 


brothers X, Y and Z—Applicatton under O. IX, 
r. 13, after 30 days—X denying «nowledge of decree 
tall few days, before application—Ail brothers 
living together — Summonses served personally on 
Y and Z—Summons on X tendered toZ and on 
refusal affized to house—X's denial held un- 
worthy of credit— Application held time-barred. 

Where am application to set aside an eg parte 
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decree is made more than 30 daysafter the date of 
the decree, ‘the onus lies upon the applicant to show 
that he presented the same within 30 days of his 
knowledge of th3 decrse. Theonus is not shifted 
by the bare denial of knowledge made by the ap- 
plicant. -e , 

Three brothers X, Y and Z sgainst whom an eg 
parte decree was passed applied under O. IX, r. 13, 
Oivil Procedure Code, to set aside the decree, more 
than 30 days after the passing of the decree. X con- 
tended that he had knowledge of the decree only a 
few days before the date of the filing of the applica- 
tion. All the three brothers lived in thesame house. 
Summonses on Y and Z were personally served and 
there was evidence that the summons on X was ton- 
dered to Zand after being refused, it was hung up on 
the family dwelling house: 

Held, that the denial of X of the knowledge of the 
decree till a few days before tbe filing of the applica- 
tion was not worthy of credit in the circumstances 
and the application was, therefore, time-barred.” 
Beneau Ooat Oo, Lro. v. Baur OHANDRA MUKSERJI 

Cal.1003 

~O. XI, r. 14— Application under, for 

directing plaintiff to obtain certified copies of 

Income-taz Officer of returns submitted by plaintiff, 

if can be granted—Income Tax Act (XI of 1922), 
s. 54, whether makes such reports confidential. 

In a suit, the Court has no jurisdiction to grant an 





“application of the defendant praying that the plain- 


tiff be ordered, under the provisions of 0, XI, r. 14, 
Civil Procedure Code, to obtain certified copies from 
the Income-tax Officer of an assessment and of re- 
turns submitted by him. Such an application is not 
maintainable. The object of s. 54, Income Tax Act, is 
to make these returns confidential as between the 
assessee and the Income-tax Department, and against 
the whole world, except for certain limited purposes 
provided by the section itself. It would clearly bean 
evasion of the prohibition contained in the section 
were the defendant in a Oourt of law entitled to force 
the plaintiff to obtain and furnish any information 
from the Income-tax Officer againet his interest which 
the defendant was unable to obtainfor himself. 
Where such copies are obtained by the defendant, 
they are inadmissible in evidence unless the plaintiff 
himself wants their retention, Such copies do not 
come within the provisions of s 76, Evidence Act. 
Ma Hra Mra K inp v. Ma Hua KeaPru Rang. 379 
————O. XVII, r. 1—Scope of—Costs occasioned by 

adjournment should be rak to be paid and 

ot costs of suit generally. 

Rule lof 4, XVII, Civil Procedure Oode, does. 
not entitle the Court to demand payment of the 
entire costs of the suit incurred up to the date on 
which the adjournment is asked for, because, the 
power given tothe Court to make such order as it 
thinks fit is only with respect to the costs occa- 
sioned by the adjournment and not the costsof the 
suit generally. RAMANATHAN OAETTIAR V. ALAGAPPA 
OLETIIAR Mad. 431 
————0. XX, r, 4,8. 115—Small Cause Court, 

judgment of —Duty of Court—Judgment must be 

intelligible, enabling High Court to decide whether 
decree or order is according to law--Practice— 

Duty of Court. oe 

Pee Pie is expected to apply his mind to the 
deoision of a Small Cause Court case as carefully as 
he would apply his mind to the decision of a re- 
gular suit. Under O XX, r. dof the Uode of Civil 
Procedure, a Judge in a Small Cause Oourt suit 
need not write lengthy judgments. He can reduce 
his remarks to a minimnm, but this minimum must 


xx: 
Clvil Procedure Code—contd. 


be intelligible, thus enabling the High Court in 
reVision to satisfy itself whether the decree or order 
passed by the learned Judge was according to 
law. Porroo LAL v, Ewas ALI Oudh 59 
-—0. XXI, r. 2—Amendment by Punjab Relief 
of Indebtedness Act (VII of 1934),3. 36—Payment 
‘out of Court—Judgment-debtor ‘not applying for 
` certification taking objection in execution— 

Executing Court, if can go into question— 

Question raised before passing of Act, but pending 

at time of passing of Act—Effect. 

Order XXI, r. 2, has been amended by the Pun- 
jab Relief of Indebtedness Act, by repealing 
sub-r. (3). An executing Court must go into the 
guestion of payment made by the judgment-debtor 
out of the Court when he raises guch objection in 
execution proceedings. The question relates to the 
discharge ofthe decree, although he has not taken 
advantage ofthe permission given to him by 
sub-r, (2). MURLIDHAR v. Firm Basnesear Lan Mott 
Lat ; Lah. 487 
~>———0O. XXI,r 4 (3), Limitation Act (IX of 

1908), Sch. I, Art. 177—Legal representative 

already on record — Application to bring him on 

record within three months, if necessary. 

Where legal representative of a deceased defendant 
is already on the record, an application to bring his 
legal representative on record within three months 
is not necessary. Itis enough if the plaintiff or the 
legal representative at some timeor other, before the 
suit is decreed, states the fact and gets it noted on the 
record. Bisuunatd PRASAD v. JAMUNA Dass 

Oudh 979 
O. XXI, r, 15—Ezeeution application on 
behalf of applicant and other person intereeted in 
`’ portion . of decree—No statement that it is also 
for benefit of other person—If can be regarded to 

e on his behalf also. 

Where an application for execution is alleged to 
have been made on behalf of the applicant himself 
and on behalf of other person having an interest 
in a portion of the decree, in order to comply with 
O. XXI, r. 15, Civil Procedure Code, it is necessary 
to’ state that the application was made on behalf 
of the applicant and for the benefit and on behalf 
of other person entitled tothe decree. Where it is 
not so stated, the application cannot be treated as 
having been made on behalf of such other person 
also. MOHAMMAD ANAS v. BHUPENDRA PRASAD SHUKUL 

Pat. 992 

> O. XXI, r. 16—Assignment of -decree-holder's 

. interest in writing—Person named in deed mere 
< benamidar—Whether entitled to execute decree— 

Application for execution by real assignee, if in 
` accordance with law under Sch. I, Art. 182 

Limitation Act (IX of 1908). 

“ Ifthe interest ofany decree-holder in a decree is 
transferred by an assignment in writing, etc, the 
transferee under a deed of assignment isthe person 
who‘is named as a transferee for the purposes of 
O: XXI, r. 16, Oivil Procedure Oode. A person 
named in the deed alone can apply for the execution 
as an assignee even though he may be a benami- 
dar and a person claiming to be a real assignee is 
not entitled to so apply. 

Where, therefore, a portion of his interest in the 
decree is assigned’ by the decree-holder to A as 
benamidar of B, an execution «pplication by the 
décree-holder and B isnot in accordance with law 
within the meaning of Art. 182, 8ch J, Limitation 
Act. Monammap ANAS v, BHUPENDRA PRASAD SHUKUL 
z Pat. 992 


judgment- 
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debtors — Decree-holder 

whether can be executed, 

The plaintiff, as the assignee of a promissory 
note, obtained a decree against defendants Nos. 1 to'6 
the executants of thenote and the 7th defendant,.the 
payee and the assignor, a Hindu female. The 7th 
defendant died and the plaintiff and defendants 
Nos. 8 to 10, her reversionary heirs became entitled 
gah to a fourth share of the property held -by 

er: ; 

Held, that the decree became inexecutable only 
to the extent of the one-fourth share of the plaintiff 
and that the defendants Nos. 8 to 10 could be proceeded 
against for the three-fourths of the amount of the deo- 
ree that had been passed SANKARALINGAM PILLAI v. 
ARUMUGAM PILLAI h Mad, 331 
—O. XXI, r. 16, Proviso 2— Transfer of 
preliminary decree for mesne profits~-Subsequent 

final decree in favour of transferee—Execution 

sought by transferee as decree-~hoider—Proviso 2 

to O0. XXI, r. 16, if applies—Preliminary decree 

for mesne profits, whether can be regarded as 
money decree. 

Where an objection under Proviso 2 to O. XXI, 
r. 16, Civil Procedure Code, is preferred it is necessary 
for the objector to show firstly that the decree which 
was transferred was a money decree, and secondly, that 
the transfer took place after the decree sought to be 
executed had been passed Proviso 2.to O. XXI, 
r. 16, must be read along with the main provisions 
of that Rule. Order XXI, r. 16, is primarily intend- 
ed for those cases where the name of the applicant 
for the execution of the decree does not appear as 
a decree-holder in the decree and he bases his 
right to execute the decree on the ground that the 
interest of one or more of the decree-holders has 
been assigned to him in writing or transferred. to 
him by operation of law. 

Where a preliminary decree not being a decree 
for ascertained sum, is transferred to a personand 
a final decree is subsequently passed in favour’ of 
the transferee and he then seeks to execute it asa 
decree-holder and not as one whose -name-is sub- 
stituted inthe place of the original decree-holder 
under O. XXI, r. 16, Civil Procedure Oode, Pro- 
vigo, 2 to r. 16,0. XXI, does not apply and an 
objection that the transferee cannot execute the 
decree on the ground that he is a benamidar of 
one of the judgment-debtors, is not maintainable. 

Quaere.—It is doubtful if the decree for mésne 
profits before the amount is ascertained can, 
strictly speaking, be regarded a money decrée, 
NANDKISHORE LALL vy, CHANDRIKA PRASAD SINGA 

Put. 830 

O. XXI, r. 17—Hxecution application nót 

in accordance with rules—Court’s power to allow 

amendment—Application referring generally to 

attachment of immovable property— Amendment 
giving particulars, if can be allowed. 

Although no doubt under O. XXI, r. 17, Civil 
Procedure Code, the office can and should require 
the execution application to bein the condition 
required by the Rules at the time when it is pre- 
sented, nevertheless it is open to the Court. at 
any time, upto and including the hearing, to.make 
an amendment under the termsofthe Rule. Even 
apart from O. XXI, r. 17, the Court has power 
to allow amendment in proper cases under the 
general jurisdiction of the Court to allow - amend- 
ments, 

Where su application for execution by -attach- 
ment did not specify any property but merely 
referred generally to attachment of immovable pro- 


becoming heir —Decree, 
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porty and the amendment sought only involves 
giving particulars of that which was dealt with 
in general terms by the application, the amendment 
can be allowed under O. XXI, r. 17. MAHOMEDB.IAI 
BAMBUDDIN JIVAJI Rasa Vouga v. DAWOODBAI & Co. 
Bom 989 
~O. XXI, r. 19—Decree in favour of one party 
for sale of property for recovery of arrears of rent 

Opposite party under same decree entitled to cost 

—Party entitled to smaller amount, if can execute 

decree. 

Under O.XXI, r. 19, Civil Procedure Code, the 
remedy of each party against the other need not be 
precisely ofthe same nature, All that the provision 
requires is that two parties must be held entitled to 
recover sums of money from each other. A decree by 
A against B fora sum of money to be recoverable 
from his property is ag much a decree to recover the 
sum of money from B. The decree need not neces- 
sarily be a decree directing A to recover the sum of 
money from B personally. The rule doesnot say or 
provide in what manner the decree isto be execut- 


ed, 

Order XXI, r. 19, applies to a case where a party 
gets a decree for the sale of property for the amount 
claimed as arrears of rent and the opposite party is 
entitled under tbe same decree to costs. The party 
entitled to smaller sum is not entitled to execute 
decree. NAGAR DAMODAR BHANBHOGUE Y. GANGE 

Mad, 464 
~ O, XXI, rr. 49 and 58 and O. XXXVIII, 
r. 8. See Partnership Act, 1932, s. 69 (3) 980 


O, XXI, rr. 49, 66—Interest of partner in 
partnership assets, whether movable—Judgment- 
debtor's objection to sale order on ground of 
defects in proclamation— Objection dismissed on 
ground that remedy under O. XXI, r. 66 was avail- 
able—Such remedy eventually found not avail- 
able — Judgment-debtor, if entitled ‘to claim 
adjudication on earlier objection. 

An interest of a partner in partnership assets 
should. be treated as movable property, under r. 49 of 
O. XX1, Civil Procedure Code. 

Judgment-debtor raised certain objections to the 
order of sale on the ground of material defects in 
sale proclamation. These were raised at atime when 
the law did not prevent them from being raised and 
were left undetermined on account of a mistaken 
notion of law. The objections were dismissed and the 
Judge did not apply his mind to the merits of the 
judgment-debtor’s application solely on the ground 
thet the remedy under r, 90 of O. KAI was open to 

‘him. Rut it was eventually found that that remedy 

was not available to him under the law : 

Held, that the judgment-debtor was entitled to 
claim an adjudication upon the objections taken by 
him at an earlier stage. Barkat Rau v. BHAGWAN 
Sings i Lah. 116 

— O. XXI, r. 58. See Oivil Procedure Code, 

1908, s. 115 891 


— O. XXI, r. 58—Application by mortgagee 
under 0. XXI, r. 58, dismissed—Suit by mort- 
gagee on mortgage more than one year after such 
dismissal—Suit, if barred agpinst purchaser of 
mortgaged property. 

Where an application by the mortgagee under 
0. XXI, r. 58, Civil Procedure Code, is dismissed, a 
subsequent suit brought by him on the mortgage 
more than one year after the disposal of his appli- 
cation under O XXI, r. 58, is barred as against the 
.purchaser eof. the property, the subject-matter of the 
Mortgage, though so far as regards the mortgagor 
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such a plea “is unavailable. Mantua RaAGAUBIR 

Prasad v. RAMNATa SINGA Pat. 702 

O. XXI, r. 58—Claim under r. 58 — If can 
be entertained after sale. 

After the sale has taken place, the attachment is 
ipso facto detérmined and the Court has no longer 
any jurisdiction to try the claim-case under O. XXI, 
r. 68, Civil Procedure Code. Sant Lau v. Fie 
Uno RAM-WALATT Ram Lah. 928 
——— O. XXI, r. 58 —0. XXI, r. 58, if applies to 

relationship of mortgagee and purchaser of 

security. 

It cannot be held that under no circumstances 
does the O. XXI, r. 58, Civil Procedure Code, apply 
to the case of the relationship of the mortgagee and 
the purchaser, either of the equity of redemption or 
of the security MAHTHA RAGnUBIR PRASAD v, RAMNATH 
BINGA Pat. 702 

O. XXI, rr. 58, 100, 103—Mortgagee in 
possession, if can object to attachment—His proper 
remedy. 

A person in possession of property under a usufruc- 
tuary mortgage is not entitled to object under O., KAT, 
r. 58, Civil Procedure Code, to the attachment of the 
property at the instance of a person who holds a 
decree against the mortgagor; he can takethe neces- 
-sary steps under rr, 100 and 103 of O. ¥XIat the 
proper stage, and of course the mortgagee ig 
always at liberty to bring the usual suit for the sale 
of the property under mortgage. Sant Lar v. Frem 
Upgo RAM-WALAIT RAM Lah. 928 
—— — O. XXI, r. 62. Ses -Civil Procedure Code, 

1908, O. XXI, r. 58 702 
O. XXI, r.62—0. XXI, r. 62, contemplates 

pean of application by purchaser under 

r. 58. 

It may be unnecessary for a purchaser to make 
an application under O. XXT, r. 58, but it is clear 
that the O. XXI, r. 62, contemplates the possibility 
of such an epplication being made. If an applica- 
tion is made and it is unsuccessful, as regards those 
parties O. XXI, r. 62, applies and if a suit is brought 
beyond the period of one year, it must necessarily 
fail on the ground of the effluxion of time. Mantua 
RAGHUBIR Prosap v. RTMNATA Stnen Pat. 702 
————. O. XXI, r. 66. Sze Civil Procedure Code, 








O. XXI, r. 49 116 
———— 0. XXI, r. 66—Erzecution sale—Setting 
aside of—Upset prices shown in proclamation 


very low—Prices realized far below market- 

value—Sale should be set aside—Duty of Court 

—Lands should be groupedin small and conve- 

nient plots. 

Where the upset prices as shown in tho sale pro- 
clamation were grossly low and the prices actually 
realized were far below their market value, the 
Qourt is right in Betting aside such sale. The obliga- 
tion of settling a proper sale proclamation really 
rests on the Court. It is incumbent onthe Oourt 
to see that all the particulars required under 
O. XXI,r. 66, Oivil Procedure Code, are given 
properly so that an intending bidder may know 
exactly what he is going in for. 

It is very undesirable especially ina district 
where considerable financial depression is prevail- 
ing, that properties should be sold in large lots. 
It is the duty of the Court to group the lands in 
small and convenient plots and offer them forsale 
so that it may be possible for men of ordinary 
means especially the ryots in the locality to pur- 
chase them at a fair value If large extents are 
gold, it may not be possible at all to find a capi? 
talist with the money which is required to fetch a 
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fair value for the ssid property, RANGASWAMI 
IYENGAR v. MARUDANAYAGAM PILLAI Mad. 717 
O, XXI, r. 89—Court sale—Subseguent sale 
by judgment-debtor of same property to third 
person—Purchaser from judgment-debtor, if can 
apply under r.*9,0. XXI. š 
A judgment-debtor who after, the Court sale, 
transfers his interest in the property sold in 
execution of a decree retains sufficient ‘interest’ 
within the meaning of O. XXI, r. 69, to allow him 
to apply under the Rule. But the- purchaser of 
such properties after Court sale is precluded from 
applying under the Rule. Hariram DIPOHAND v. 
RaGHUNATH JETHABHAI . Sind 952 
O., XXI, r. 89--Deduction, when can be 
allowed—Deposit ma ie in Court but not accepted 
by decree-holder, if canbe said to be received 


by him. 

Rule 89 of O. XXI, Oivil Procedure Oode, has to 
be strictly construed and even a mistake cannot 
be availed ofas justifying a departure from the 
Fequirements ofthe Rule The judgment-debtor can- 
not be allowed to take credit for any amount which 
he might have deposited in Court behind the back 
and without the consent of the judgment-creditor 
and which the judgment-creditor has refused to 
accept, The only deduction allowed by the Rule is 
the amount which since the date ofthe proclamas 
tion of salehas been received by the decree-holder, 
HARIRAM Diposand v, RAGHUNATH JETHABAI 

Sind 952 

O. KAI, r. 89- Judgment-debtor depositing 

five per cent. in Court for paying to auction- 
purchaser—Allegation that decree satisfied outside 

Court—Sale, if can be set aside—Auction-pur- 

chaser alleging satisfaction as untrue—Sale, if can 

be restored, 

A judgment-debtor can get the sale set aside 
by depositing five per cent, ofthe purchase money 
in Court to be paid to the auction-purchaser, with- 
out depositing the decretal amount and contending 
that the decree is satisfied out of Court. The auc- 
tion-purchaser cannot get the sale 1estoredon the 
ground that the alleged satisfaction was untrue, but 
only the decree-holder ie entitled to make, such an 








application. MAHENDRA CHANDRA Das v. PARASHMANI 
Dasya Cal. 336 
~ O. XXI, rr. 89, 90—Application under 


rr. 90 and 89—Main prayer under r. 90 and prayer 

under r. 89 merely alternative—Deposit made under 

r. 89 also conditional—Maintainability of such 

application. 

Neither the judgment-debtor nor a person interest- 
ed in the property sold can attach any condition 
to his deposit under O, XXI, r. 89, Civil Pro- 
cedure Code, andthe Court cannot accept the de- 
posit subject to any condition or protest. 

A judgment-debtor made application under 
O. XXI, rr. 89 and 90, Oivil Procedure Code, 
The prayer under r. 849 of O. XXI, was in the 
first place “in the alternative’. It was to be taken 
into consideration only ifthe first prayer in the 
application which wasthe main prayer was nor 
granted, namely if the sale was'not set aside under 
r. 90. Further, even this alternative prayer was 
hedged round with conditions, The deposit made 
was to be retained only if thesale was set aside. 
Tf the sale was confirmed, it was tobe refunded. The 
main prayer under r. 9) was subsequenly dropped 
by the judgment-debtor: 

Held, thatthis was not a kind of application 
contemplated by r. 89, O. XXI. The application 
was not maintainable being conditional one and 
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the date on which the main prayer under r. 90 was 
dropped, must be taken to be the date on which the 
application under r, 89 was filed and if it was more 
than 30 days after the date of sale, it was time- 
barred. HARIRAM DrecaAND v. RAGHUNATH JETHA- 
BHAI j Sind 952 
—— O. XXI, r. 90—Ezecution sale fixed on 18th 

—Sale under hammer on 18th but held on 20th— 

This amounts to mere irregularity. 

Where 4 sale in execution ofa decree was fixed 
on the 18th and the sale was actually under hammer 
on that day but isin fact held on the 20th,a day 
which was not the date fixed for the sale, there is 
no illegality but mere irregularity. VAsISTHA 
Narain Sines v. Firm KANDHAI Lat-Durea PRASAD 

Pat, 138 
——— O. XXI, r. 90, Proviso (added by Lahore 

High Court)~Objection to contents of proclama- 

tion should be raised before sale—Omission to 

give approximate value or rental of properties 

— Sale, tf can be set aside. 

The objections as to the contents of the proclama- 
tion ought to be raised before the sale and cannot 
be considered at the appellate stage under the pro- 
viso to r. 90, O. XXI, added by the Lahore High 
Court under its rule making power. Moreover, even 
according to the law as it stood before the amend- 
ment, a sale could not be set aside merely because 
of the omission to give the approximate value or | 
rental of the properties. KISHAN Kaur v. CHannu 
MaL Lah. 558 
———— O. XXI, r. 90, Proviso (N.-W. 

Execution against legal representatives of deceased 

judgment-debtor— Property attached—Notice under 

0. XXI,7r.66 on agent of widow—Agent making 

endorsement on notice of his inability to appear 

due to illness—Sale taking place — Objections by 
widow that property sold was given to her in lieu 
of dower—Fraud in conduct of sale alleged— 

Objection held one under O. XXI, r. 90— Proviso, 

held applied and sale could not be set aside—Held, 

there was no material irregularity. 

Decree-holders tcok outan execution of their dec- 
ree, after the death of the judgment-debtor against 
his legal representatives. Amongst other property 
which they attached in execution was the house 
in suit. The agent of one-of the widows of the 
judgment-debtor was served with a notice under 
O. XXI, r. 66, Civil Procedure Code. The notice 
was issued on June 8, and was for appearance in 
Court on. une 22, 1936. The agent endorsed . this 
notice to the effect that he was lying in hospital 
after an operation and was, therefore, unable to 
attend the Court’ on the date fixed. The sale took. 
place on August 6, 1936, and on August 8, 1936, 
the widow put in objections to the sale of the 
property alleging that it was part of the property 
given to her in dower in lieu of Rs. 40,000, that 
the sale had been conducted fraudulently and that, 
therefore, the sale should be set aside: 

Held, that the widow's interests were affected by 
the sale andshe was entitled to make an objection 
under O XXI, r. 90. But by the proviso added 
by N-W. F. P., the sale could not be set aside. The 
objections now made by her could have been made 
before the gale was conducted, and the fact that 
her agent was lying ill in hospital was not a 
sufficient ground for the objection not being made 
before the sale. A period of over six weeks inter- 
vened between the date he was served and the date 
on which the sale took place, and it was obvious 
that he could have made arrangement for ‘his re- 
presentation before the sale took place, *Since there 
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were not objections in time, it could not be held 
that there had been any material irregularity to 
publishing and conducting the sale, Firs Kazan 
UBAND-GOBIND Ram v. ROSHAN JAN Pesh. 496 
O. XXI, r. 93—Refund- Execution sale of 
property—Objection of F under O. XXI, r. 58 dis- 
missed and sale confirmed—Title suit by E dec- 
reed— Application by auction-purchaser to be put 
in possession—E’s application objectingto such 
delivery of possession — Application by auction- 
purchaser for refund, if can be made under 

0. XXI, r. 93— Whether can get refund in execu- 

tion proceedings. 

Certain property was sold in execution of a decree. 
One F brought an objection under O. XXI, r. 58, Civil 
Procedure Oode, claiming the property as hers. The 
objection was dismissed and thesale was then con- 


firmed. F then instituted a regular suit to establish ° 


her title and obtained a decree. In the meantime the 
auction-purchaser had applied to be put in possession 
of the property, and after hersuit was decided, F' put 
in anapplication purporting to be under O., XXI, 
r. 97, Civil Procedure Oode, objecting to the auction- 
purchaser being put into possession. Both these ap- 
plications were decided and it was held that in view 
of the decree passed in favour of F the auction- 
purchaser could not be put into possession anda 
remark was madeby the executing Judge that the 
auction-purchaser could apply for refund of the pur- 
chase money, The auction- purchaser did so : 

Held, that asthe sale was not set aside under 
O. KAI, r. 92, Oivil Procedure Code, an application 
for refund could uot be made under r.¥3 and the 
auction-purcbaser was not entitled as of right to get 
any refund in execution proceedings. Moan. Ramzan 
v Olvin Empiovers’ CO-OPERATIVE Sooty, Lip, 

: Pesh. 906 

-——— O. XXI, rr.95,96—R.95 and subsequent 

rules in O. XXI, whether Jall under order relating 
to execution of decrees and orders. 

Order XXI of the Civil Procedure Code, relates to 
execution of decrees and orders. Rule 95 and the 
subsequent rules which relate to delivery of posses- 
sionto the decree-holder or sauction-purchaser thus 
fall under an order relating to execution of decrees 
and orders. Whenthe question arises as to the kind 
of possession to be delivered, it is a question relating 
to the execution of thé decree. SEMABI v. (7ANPAT- 
RAO Yaporao Nag. 643 

O. AKI, r. 100. Ser Civil Procedure Code, 





1908, O, XXI, r. 58 928 
b. XXI, r. 103. 
Sep Oivil Procedure Code, 1908, s. 47 643 


Sre Civil Procedure Code, 1908, 0. XXI, r. 58 928 
———— QO. XXI, r. 103—Scope—Usufructuary mort- 
gagee granting lease to mortgagor, allowing him to 
remain in possession— Suit for possession by 
mortgagee after expiry of lease—Assignee of , dec- 
ree-holder of mortgagor executing decree in mean- 
time, purchasing property and obtaining posses- 
ston — Morigagee applying under O. KAL and 
obtuining possession — Suit by assignee under 

T. 103 — Assignee held not entitled» to possession. 

The view that in a suit under O. KAI, r. 103, Oivil 
Procedure Code, the Court has merely to ascertain 
whether the plaintiff was in possession at the date 
of the order against him under r. Yo is based n a 
misconception of the scope of this Rule. 

An usufiuctuary mortgagee granted a lease of the 
mortgaged plopeity to the mortgagor and allowed 
him to remain in possession. A creditor of the 
mortgagor subsequently obtained a decree against the 
mortgagor and assigned it, The mortgagee alter the 
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expiry of the period of lease brought à suit against the 
mortgagor for possession. The assignee of the decree- 
holder in the mé@antime executed the decree, purchased 
the property himself and obtained possession. The 
usufructuary mortgagee then applied under O. XXI, 
Civil Procedure Code, and obtained possession. The 
assignee thereupon brought a suit under O. XXI, 
r. 103: 

Held, that the assignee when he purchased in exe- 
cution of the decree which had been assigned to him, 
purchased the mere equity of redemption ; therefore, 
he purchased such rights as his judgment-dektor had 
and no more and he purchased those rights subject to 
the rights of the usufructuary mortgagee. The mort- 
gagee was entitled to possession after the expiry of 
the lease, the mortgagor was not entitled to posses- 
sion, and by his purchase, the assignee could not get 
more than the mortgagor himself was entitled to 
ABDUL HAKIM v. MANGAL CHAND Pat. 806 
O. XXII, r. 9—Order setting aside abatement 

whether ‘judgment under cl. 15, Letters Fatent 

(Bombay)—Such order if appealable—Judicial 

exercise of discretion in excusing delay—Interfer- 

ence by Appellate Court—Words “sufficient cause" 
in 3. 5, Limitation Act (IX of 1908), to be construed 
liberally— Deceased opponent domiciled in Native 

State or foreign place — Ignorance of legal repre- 

sentatives may be sufficient cause to excuse delay. 

Per Beaumont, C J. —A “judgment" under ol. 15 of 
the Letters Patent (Bombay) means a decisiun which 
affects the merits of the question between the parties 
by determining some right or liability. An order 
setting aside an abatement does not affect the merits 
of the dispute between the parties, though it certainly 
determines a right, because in the absence of such 
order the plaintiff is debarred from suing the defen- 
dant for the amount claimed, The order is really 
one in procedure The plaintiffs originally had a 
cause of action which through no fault of their own 
came to anend by the death of their opponent, and 
the effect of setting aside the abatement is merely to 
excuse delay in restoringthe suit to an actionable 
condition, No appeal, therefore, lies from an order 
setting aside an abatement under O, XXII, r. 9, Civil 
Procedure Code. 

Per B. J. Wadia, J.—The Court has a discretion 
to excuse the delay, which discretion of course must 
be judicially exercised. Inexercising the discretion 
the Couit should construe the words “sufficient 
cause”, appearing in s. 5, Limitation Act, liberally, 
The Court should also allow some latitude when the 
deceased was domiciled in a Native State, or ina 
foreign place, like Goa, as it is often difficult to as- 
certain what exactly the law of the place is accord- 
ing to which the legal representatives have to be 
brought on therecord, and to find out who they are, 
Ignorance cf the legal representatives of a deceased 
domiciled in a Nutive State or a foreign place may be 
a sufficient cause for excusing the delay, unless there 
isclear negligence or carelessness cr unnecessary 
delay. Want of care and attention or want ot due 
diligence negatives the existence of sufficient cause. 
Each case must, however, depend on its own facts and 
circumstances. Where the lower Court has exercised 
the discietion after considering the facts and the 
circumstances of the case, it will not be interfered 
within appeal bythe Appellate Court. The mera 
fact that there isuo judgment giving reasons lor the 
“sufficient cause’ does not show, that, that discretion 
has not been judicially exercised. Marra FLAVIANA 
ALMEIDA® RAMCHANDRA SANTURAM Bom. 734 

O. XXII, r.10. Sze Insolvency 33 
— O. XXIII r. 1—Application to withdraw 
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. suit Reference by Court to other party—No objec- 
tion by other party, provided they get costs—Court 
allowing application, if failure inegercising juris- 
diction. 

Where an application is made by the plaintiff for 
the permission to withdraw his suit and itis re- 
ferred by the Court to the other side and the other 
side has no objection provided they get their costs 
and the Court then allows the application, it cannot 
be said that the Court failed to exercise any 
jurisdiction vested in it. The Court would be called 
upon to go into the question whether a formal de- 
fect or ®ther sufficient cause exists only if the oppo- 
site party denies that there isany such defect or 
sufficient cause, Raaso Szwak Rar v. Buona SINGH 

Ail. 73 

——-— O. XXII, r.1(3)—Withdrawal of previous 

suit being compromised, but without permission 

to bring fresh suit—Subsequent :suit between same 

parties on same facts but on different basis, if 
barred. 

The plain meaning of the words in O. XXIII, 
r. 1 (8), Civil Procedure Code, is that if the sub- 
sequent suit is in respect of the same subject- 
matter as the previous cuit, this subsequent suit 
must bo dismissed. It matters not whether the 
defendant concurred with the plaintiff in the with- 
drawal of the suit. 

. The plaintiff in a suit against the defendant for 
ejectment had claimed that the defendant wastheir 
tenant but refused to vacate. The defendant had 
put forward tha same claim. The suit, however, 
was not heard because on the date fixed for the 
hearing, the parties and their Pleaders requested 
the Judge to “close the case as they had settled 
the dispute outside the Court amicably”. The case 
was, therefore, “closed” having been withdrawn 
by the plaintiff without permission to bring a fresh 
suit. Subsequently the plaintiff instituted 
a suit against the same defendant for being in 
wrongful possession of the same property in his 
own right and not as a tenant of the plaintiff: 

Held, that the subsequent suit was not barred by 
O. XXIII, r. 1 (3). Ma Pan Lu v. Mauna Lu THANT 

Rang, 211 

- — O. XXVI—Court, if can refer to Commis- 

“stoner for accounts an issue as to whether there 
was mutual, open and current account between 
„parties. 

A Court cannot refer an issue as to whether there 
was a mutual, open and current account between the 
parties for decision to a Oommisgioner of accounts. 
The procedure is clearly unauthorized by O. XXVI, 
Oivil Procedure Code. What should be referred to 
the Commissioner is an enquiry into thenature and 
course of the dealings and the amount, if any, due. 
The further question, whether the dealings proved 
constituted in law a mutual account, is an inference 
to be drawn from the facts, and, therefore, a question 
of law, and cannot, therefore, be referred to the Oom- 
missioner. B»IMBAI MOoRARJI & Co, v. HARGOVIND 
Mouan Lat Firm Rang. 442 

O XXVI, r.15—Commissioner's costs, tf can 
be made part of decree. 

The Commissioner is not a party to the suit, and 
an order directing one of the parties to pay a certain 
sum tothe Commissioner cannot be made a part of the 
decree, Ifat the endof an enquiry thereis money 
due to the Commissioner then that is due to the non- 
observance of the provisions of the Oivil Procedure 
Code, (O. XXVI, r. 15) by the Court and the failure of 
the Commissioner to look after his own interest. Oon 
Quan Tawinv. Kuoo Zun Naw Rang. 501 
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O. XXX —Joint Hindu family business— 
Suit by and agiinst—Must be in name of ‘ts 
members. : 
There is no rule of law which lays down that a 

suit brought in the name of a joint Hindu family 

business should be brought in the name of the firm, 

Order XXX, Oivil Procedure Code, dces not apply 

toa joint Hindu family firm as the rights and 

liabilities of such a firm are not exclusively regu- 
lated by the Contract Act. Such a firm must sue 
and be sued in the name of its members. DEBI SAHAI 

v. GILLU MALL Lah. 918 

O. XXXIII, r. 2, O. XXXIII, r. 5, Sua Civil 
Procedure Code, 1908, O. XXXIII, r. 7 311 

————O. XXXIII, rr. 7,2, 5—Technical objections 
under r. 5—Court, if can deal with them before 
hearing witnesses — Property which is subject- 
matter of suit, if exempt—Applicant possessed 
of immovable property not including tt in schedule 
— Application, tf can be dismissed. 

Court has under r. 7, O. XXXIII, Oivil Procedure 
Code, power to dismiss the application either 
because on the evidence produced it is not ` satisfied 
that the petitioner isa pauper or because the 
petition falls within some of the prohibitions specified 
inr.5, There isno objection to the Court in dealing 
with the technical objections ‘mentioned in r. 5 
before hearing the evidence as to whether the 
petitioner is actually a pauper or not. 

The property which is the subject matter of the 
suit is not exempted from the operation of r. 2, 
O. XXXIII. ' 

Where an application to sus in forma pauperis 
shows that petitioners are possessed of immovable 
property which they have not included ina schedule 
and on which they have placed no value, the applica- 
tion should be dismissed. VAISHNODAS v, Reamat 
Kuan NAWAB Kuan Pesh. 311 
O. XXXIV, r. 3 (4)—Equitable mortgage— 

Personal remedy —Cause of action for personal 

remedy—Sale of mortgage property — Separate cause 

of action, tf arises—Execution of fresh promissory 
note for balance due after three years from date 
of mortgage, if valid acknowledgment within 

meaning of s. 19, Limitation Act (IX of 1908); 

A promissory note was given for the mortgsge-debt’ 
on the same day when an equitable mortgage was 
created, Three years later, a fresh promissory note 
was executed by the mortgagor for the balance due on 
the loan, Subsequently the mortgagee instituted a 
suit on the mortgage. In execution of the decree, 
he got the property sold, But the sale proceeds 
being insufficient he filed an application for a per- 
sonal remedy : 

Held, that no separate cause of action for the per- 
sonal remedy accrued after the mortgaged property 
was found on sale to be insufficient to satisfy the 
mortgage debt. There was one cause of action only 
which accrued upon the date of the mortgage trans- 
action and the suit having been filed more than 
three years after the mortgage transaction, the-per- 
sonal remedy was barred, the right to this remedy 
being part of the original transaction. 

Held, also that by the terms of s. 19, sub-s, (1), 
Limitation Act,an acknowledgment in writing ofa 
liability, to permit of a fresh period of limitation, 
shall be computed from the dat: of the acknowledg- 
ment only where the acknowledgment is made before 
the expiration of the period prescribed. Oonsequent- 
ly the fresh promissory note having begn executed 
after the personal remedy was barred could not 
operate as an acknowledgment within the meaning 
of a, 19, eventhough the plaintiff could have sued on 
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the -promissory note which was a new promise under 
B. 25 (3), Contract Act. OAPTAIN O. R Surra v. MRS. 
HEPTONSTALL Rang. 63 
—__O, XXXVII, 1.3. Sze Civil Procedure Uode, 
1908, s. 115 778 
O. XXXIX, r. 1—Temporary injunction, 
when can be granted. 

The powər ofa Court is very wide with respect 
to the issue of a temporary injunction and the 
injunction can be issued in any suit if it is proved 
to the satisfaction of the Court that the property 
in dispute in the suit is being wrongfully sold in 
the execution of a decree. There is no restriction in 
r. 1 of O. XXXIX, Oivil Procedure Uode, that the 
suit should be for the issue of a perpetual injunc- 
tion if a temporary injunction is to be granted. 
TAJBARO v. Gopr Onann SINGH Pesh. 917 
———O.XL, r. 1—Receiver—Appointment of—If 

limited to property over which plaintiff has lien. 

The words ‘just and convenient’ inO. XU, r. 1, 
Oivil Procedare Code, construed according to the 
ordinary rules, do not limit the appointment of a 
Receiver to property over which the plaintiff hasa 
lien and if the appointment is in fact just and con- 
venient, a Receiver can be appointed. Harr Ram v. 
Firm Mangu Mar-Dueca Das Lah, 612 
O. XLI, r. 1. 

Ber Oivil Procedure Oode, 1908, O. VII, r. 11 


453 
Sze Oivil Procedure Code, 1908, O. XLIII, rr. 1,2 
680 


—— 0O. XLI, r. 19, s. 146—Applicability— 
Transfer of interest in dispute by appellant and 
allowing of appeal to be dismissed for defauli— 
Application for restoration by transferee—Trans- 
feree, if can rely on O. XLI, r.19 ands. 146. 
The provisions of O. XLI,r. 19, contemplate that 

the applicant who wants his appeal to be restored 
has to prove, first, that the appeal was his, and 
secondly, that he was prevented by sutficient cause 
from appearing when his appeal was called on for 
hearing. 

Where after preferring an appeal fromthe decree 
the appellant transfe:s his interest in the property 
in dispute and allows the appeal to be dismissed 
for default and the transferee then applies for the 
restoration of the appeal, he cannot rely upon the pro- 
visions of O, XLI, r. iYand s. 146, Uivil Procedure 
Code, as the transferee had neither filed the appeal, 
nor can ıb be said that his interest is identical 
with that of the original appellant. NARAIN UuANDRA 

. Kuan y JAGANNATH AOHARYA GOSWAMI Pat.152 
O, LXI, r. 23. Sze Civil Procedure Code, 

1908, 8, 109 (a) 690 
——-0. XLI, r, 27—~Additional evidence, when ro 

be admitted, 

The legitimate occasion for the exercise of the dis- 
cretion to allow additional evidence is not whenever, 
before the appeal is heard, a party applies to adduce 
fresh evidence but when on examining the evidence 
as it stands, some inherent lacuna or defect became 
apparent, Kam Sague v. BARNU MAL Lah, 305 
———O. XLI, r. 27 (1), 8.100 (1) (C,—Suit on 
dosument— Documents filed in previous suit between 
one of parties and third persons referred to all 
along by partes and Court — Court allowing 
parties to produce them even at end of argument 
—Document not produced at that stage but at 
close of case for zudyment—Court refusing to 
admit them—Appellate Court also refusing to take 
them as additional evidence—Document held could 
hardly be new evidence—Documents held could 
bs produced in second appeal under a. 100 (1) (o). 


177—G. I1—IV 
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In a suit certain documents filed in a former suit 
between one of the parties and third persons, were 
all along referred to by the parties and the Court, 
in the absence of the documents or their copies on 
the record. The, Court allowed them to be produc- 
ed even at the close of the arguments but they 
were not filedeven then, They were produced when 
the vase was closed for judgment. The Oourt re- 
fused to accept them and dismissed the suit. The 
Appellate Court also did not admit it as additional 
evidence under O. XLI, r.27 (1), Civil Procedure 
Code. The plaintiff prayed inthe second appeal for 
being allowed to produce the evidence : 

Held, that this reference to the documents by the 
Oourt and the parties was perhaps irregular, and 
had the case been tried with strict correctness, no 
reference would have been allowed to these docu- 
ments until copies had been produced and placed 
on the file. Documents which had been dealt with in 
this way could scarcely be described as new evidence. 
The papers were evidence de facto though perhaps 
not de jure in the trial Court, and it would be 
acting rather harshly in refusing to recognize the 
documents which were actually before the Court and 
referred to allthrough the trial; and this point 
might be allowed to be placed before the Court in 
second appeal under s. 100 (1) (c). 

Order XLI, r 27 (1), Civil Procedure Code, does 
not forbid the parties calling additional evidence 
but states that the parties are not entitled to 
produce it, although the Court may in its discre- 
tion in certain circumstances allow it to be ad- 
mitted. Ma Tuzet Su v, Ma Kyr Dan Rang. 547 
O XLI,r. 33—Power of Appellate Court 

to vary decree to benefit of party who has not 

appealed. 

Order XLI, r. 33, Civil Procedure Code, has been 
enacted to empower the Appellate Court to do com- 
plete justice between the parties. The Appellate 
Court has power under this rule to vary the decree 
of the lower Court, although the variation may 
benefit a party who has not appealed. But the Oourt 
will exercise a wise judicial discretion in using 
the power under this rule. REvULA PoNNARI Rao v. 
KEVULA LAKSHMI NARABAMMA Mad. 693 
————O. XLIII, r. 1. SBE Appeal 326 
————-O, XLII, rr. 1, 2, O. XLI, r. 1—Consolidated 

order recording compromise and granting decree 

thereon—Appeai —Copy of order filed—Prayer 
that order recording compromise and granting 
decree, be set aside and case remanded—Appeat 
held one under O. XLIII, r. 1 (m)—Copy of 
order held satisfied O. XLI, r.l read with 

0. XLIII, r. 2. 

An appeal from the consolidated order recording 
a compromise and granting a decree in terms 
thereof was filed with a copy of such order. The 
appeal contained a prayer thatthe order recording 
the compromise andthe decree beset aside and the 
case be remanded for trial on merits; 

Held, that the appeal was one under O, XLIII, 
r. l (m), Civil Procedure Code, and the further 
prayer for setting aside the decree was merely con- 
sequential : 

Held, also that the copy of the consolidated 
order satisfied the requirements of O. XL, r. 1, read 
with O. XLII, r.2. Csawnt p. KIDAR Natu 


Lah. 680 

O.XLV. Sax Civil Procedure Code, 1908, 

ss, 109 (a), 119 , 177 

O. XLV, r. 7—Power of High Court under 

r. 9 of Privy Council Rules to extend time 
prescribed for security and deposit. 
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The High Court has power under r. 9 of the Privy 
Council Rules to extend the period allowed for fur- 
nishing the security and the making of the deposit 
required by O. XLV, r. 7, Civil Brocedure Code, 
beyond the periods mentioned therein, but the power 
‘should not be exercised without’ cogent reason. 
MATHUKUMALLI RAMAYYA v. VUPPALAPATTI LAKSEMAYYA 

Mad. 188 F B 

———O. XLVII, r. 4 (2) (a)—Proforma defendant 

not taking interest in case—Proceedings against 

him throughout ex parte—One of the plaintiffs 

guarding his interest—Notice to him of review 

application, if necessary—Such person, if “opposite 
party" 

Some ofthe reversioners instituted a suit to set 
aside an alienation. N, one of the reversioners, was 
made pro forma defendant. The proceedings against 
N were throughout ex parte. He tovk no interest in 
the litigation but the suit was ultimately decreed. 
“One of the plaintiffs reversioners sufficiently guard- 
ed his interests. But on review it was dismissed, 
There was an appeal by the plaintiff against granting 
review. N was joined as appellant. It was contend- 
‘ed by N that before granting review a notice to him 
was necergary : 

Heid, that under the circumstances of the case 
N could not come within the definition of © oppcsite 
party" within the meaning of O. XLVIL 1. 4 (2) 
(a), Oivil Procedure Code, and, therefore, no notice to 
‘him was necessary. GANDU v. NABIBO Lah. 732 
——— Sch. il, para. 15. Ses Civil Procedure 

Code, 1908, s. 115 981F8 
———_ —— para. 18—Agreement to arbitrate, 

Ki by itself stay of suit—Stay under para. 18, 

should not be “sine die.” 

As para. 18 of Sch. II itself shows, an agreement 
to arbitrate does not operate as a stay of suit. 

The Court ought not to renounce its powers and 
its duties in the disposing of a suit; it is bound 
to exercise as much control as it can over the pro- 
ceedings before the arbitrator. It is the duty ot the 
Court to see that the parties do not delay the dis- 
posal of the arbitration proceedings, and to see that 
as far as possible, they prosecute those proceedings. 
Where it adjourns a case under para, 18, Sch. I, 
the proper order to pass is not “ adjourned sine 
die.” MOHAMMAD MOHIDEEN Naosiak v, MUHAMMAD 
Naina MARAOAIR Mad, 440 
_ para. 18—Petition for stay, three 

years after suit and at instance of Court— 

Para, 18, if complied with. 

Where at the instance of the Court a petition for 
stay is filed after three yearsfrom the filing of the 
suit and after the framing of the issues, the p.o- 
visions of para. 18 of Sch. ll carmot be said to 
have been complied with.. MosamMap MoHIDEBN 
Naoniar v. MUHAMMAD Naina Maraoare Mad.440 
—_——- para. 18 — Provisions are 

mandatory. 

The wording of para. 18 Sch. If, as well as of s. 22, 
Civil Procedure Code, is clearly mandatory. Courts 
cannot treat some laws of the Legislature as being 
leas binding on them than others. MonaMMAD 
MonIDERN Nac. IAR v. MUHAMMAD NAINA MARAOAIR 

Mad 440 

Sch. ill, para. 11—Object of—Fully sub- 
stantiated and certain permission Jrom  Coilector, 
necessity of —Written record of facts showing that 

“permission was given—Whether fulfills require- 

menté—Permission, tf should be formal. 

‘The object of para. ll ofthe Third Schedule of 
Civil Procedure Code is that there shall be a fully 
substantiated and certain permission on the part of 
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the Collector, which is bo be given in such a 
manner that the fact of its having been given is 
indisputable. The essence of the paragraph is 
that there shall be a written permission as 
opposed to an oral permission, which would be 
susceptible of evidence of varying degrees of 
credibility, in order to establish the necessary proof. 
What is required is certainty, and where there 
is a written record of facts which cannot be dis- 
puted, an unmistakable inference drawn from this 
written record that permission was given, fulfils 
the requirements of the paragraph and a formal 
permission is then unnecessary. LOONAMOHAND V. 
Funapal Nag. 971 


———-s, 2—Second Amendment Act IXof 
1937—“ Salary", whether includes salary of 
head clerk. of tea estate. 

Quaere per Biswas, J.~Whether “ salary ins, 2 
refere only tothe salary of labourers and domestic 
servants or whether it includes salary of a head 
clerk in a tea estate. JANNENDRA KUMAR Roy v. 
AKAS. OHANDRA OnoUDHURI Cal. 352 


s. 3—Insolvency case, if proceeding arising 
out of suit. 

An insolvency case is not a suit or any proceed- 
ing arising out of it within the meaning of s. 3, 
Civil Procedure Code (Amendment Act) IX of 1937. 
JNANENDRA Kumar Roy vy, AKASA UHANDRA UsounsURI 





Cal.352 
— —8.3—Word “suit” in s, 3, scope of— 
Applicability to execution proceedings resulting 


on award. 

16 was not the intention of the Legislature that 
the word ‘suit’ ins, 3 of the Oivil Procedure Oode 
{Second} Amending Act should necessarily be con- 
fined to a proceeding which is initiated by the 
presentation of a plaint. The word ‘suit’ should 
not, in this section, be used in any restricted sense. 
The word 1s also applicable to execution proceed- 
ings resulting un an award, KARAOHI URBAN Co- 
OPERATIVE BANK, LTD, v. MAuOMEDSHA.| SAIDULLAY 

Sind 504 

Commission—Dispute regarding Land— Local inves- 
tigation essential—Commisstoner’s report and map 
rejected by Sourt—Coure should issue fresh com- 

MASNOON, 

A Court when it rejects a Commissioner's report 
is not bound toissue a fresh commission if the 
other evidence on the record is sufficient for the 
disposal of the case. Where, however, in a case a 
local investigation is essentially necessary mm order 
to determine the identity of the land and a Oom- 
missioner appointed for that purpose makes a local 
investigation and submits his map and report but 
the Court rejects the map and the report as not n 
accordance with law, the Court should issue a 
fresh commission in the exercise of its judicial dis- 
cretion. Dep NARAIN KUNDU v, AMBITA Lan SIL 

fat, 156 


Companies Act (Vil of 1913),s. 55 — Principles 
applicabie to application for sunction, 

Where a cumpasy presents an application under 
s. 55, Companies Act, to the Uourt for sanction toa 
proposal relating toa reduction of the share capital 
of the company, the principles applicable are:—1. That 
the company has the power to reduce its capital much 
more so it the power is conferred by the Articles of 
Association. 2. Subject to confirmation by the Court 
which is the safeguard of the minority, the question. 
of reducing capital is a domesticone for the deci- 
sion of the majority. 3. The company is to determine 


Vol. 177] 


Companles Act- contd. 


the extent, the mode and incidence of the reduction. 
4, The company may reduce the share capital of all its 
share-holders pro rata or may reduce the shares 
of any individual share-holder or any class of 
share-holders wholly or in part. 5, That the Court 
has to see that interests of the minority have 
been protected and no unfairness has been 
shown to it. 6. That in doing so the Court should 
Keep in view the consideration that the decision has 
been arrived at by business men who are fully cogni- 
sant of their necessities and are the best custodians 
` of their interest and should, therefore, be slow to in- 
terfere. In the matter of Kratrag ELECTRICAL 
ENGINEERING & GENERAL SUPPLY Co., Lip., Dera 





ISMAIL Kuan Pesh. 368 
~88. 55, 81—Share-holders deciding by 
resolution to reduce capital of company — 


Application under s. 55 for sanction—Company 
held entitled to reduce capital— Resolution relating 
to it held not ultra vires. 

On December 21, 1938, a notice was issued for the 
meeting of the share-holders ofa private limited com- 
pany to be held on December 30, 1936. The notice pur- 
ported to call an ordinary general meeting of the 
share-holders. Amongst others the following item was 
on the agenda: ‘‘(6) Definite proposal by the chair- 
manof the company regarding the reduction of 
assets and capital of the company for consideration.” 
Eight out of the nine share-holders of the company 
were present at this meeting. The ninth had 
died before the notice was issued and his legal 
representatives had not yet obtained a succession 
certificate in order to entitle them to take part inthe 
proceedings, An objection was taken that the balance- 
sheet, which was also to be considered at the meeting, 
had not been properly circulated. As a result, the 
meeting was adjourned to February 21, 1937. An- 
other notice was issued on February 6, 1937, to con- 
vene the adjourned meeting on February 21, 1937. 
In this notice the meeting was designated as an 
extraordinary general meeting of the share-holders 
of the company. Practically the same agenda was 
repeated. The same eight share-holders were present 
at this meeting. One of the share-holders, however, 
walked out soon after because he raised an objection 
to the balance sheet and wanted the objection to be 
recorded but the chairman would not doso, The 
remaining shaie-holders continued the meeting. By 
a notice dated February 23, 1937, another extra- 
ordinary general meeting of the share-holders was 
called for on March 10, 1937. It was summoned in order 
to contigm the reduction of capital agreed upon by 
the meeting of February 2), 1937, The reductions 
proposed were confirmed subject to the sanction of 
the Oourt of the Judicial Commissioner An ap- 
plication under s. 55, Companies Act, was presented 
to the Judicial Commissioner's Court for giving the 
required sanction. It was contended that 21 days" 
notice as required by s. 8l (as amended) not having 
been Given, the meeting of February 21 was not 
validiy held and the resolutions passed there were 
ultra vires : 

Held, (1) the meeting of December 30, 1936, 
was regularly called because seven “days” notice was 
given for it and this was all that was required to be 
done by the law then in force (s,8lof the old Act 
read with Art. 63 of the Articles of Association of 
the Oompany); (2) that the meeting of February 21, 
1937, was clearly-a continuation of the meeting of 
December 40, 1936, because the latter meeting had 
been validly adjourned to the former date under 
Art. 67 of the Articles of Association of the Company; 
3) that the fact that a. 81, Companies Aot, was 
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amended in the meantime had no effect on the meet- 
ing of February 21, 1937, so far as the procedure for 
convening it was concerned, and (4) that the resolu- 
tions passed at the meeting of February 21, 1937, 
were therefore in order. The argument that the 
meeting of December £0, 1936, was summoned as an 
ordinary meeting and was therefore not one called 
under s. 8lof the Act had no substance in it. The 
agenda clearly indicated the object of the meeting 
and the share-holders understood full well that they 
had met to consider the reduction of capital. No 
objection was raised at the meeting on the ground 
that it was an ordinary meeting and not ap extra- 
ordinary meeting. It followed that the omission to 
name it as an extraordinary meeting inthe notice 
dated December 21, 1936, had no importanceat all 
and did not vitiate the proceedings. The meeting 
of March 10, 1937, would have been necessary if the 
old Act remained in force, but the old Act was 
no longer the law when the meeting of February 21, 
1937, was held. Consequently the confirmatory meet- 
ing was unnecessary, and the logical result was that 
the decision of the meeting of February 21, 1937, 
became final on that very day. 

Conduct of the company inthe matter of lending 
money to share-holders, criticised. In the matter of 
KHATTAR JÊLEOTBIOAL ENGINEERING & GENERAL SUPPLY 
Oo. LTD. Dera ISMAIL Kuan Pesh. 368 
8. 76—Section requires distinct meeting ever 
year and not same meeting being held once in eac 





ear. 
Section 76, Companies Act, demands that there 
shall be a general meeting held once at least in 
every year, i. e, one Meeting per year, and as many 
meetings as there are years. It does not mean that 
the same meeting can goon being held once in each 
year The section requires that a separate and dis- 
tinct meeting should be held. MERNAKSHI Mitts Oo. 
LTD. V. Assistant REGISTRAR oF JOINT Stook Oom- 
PANIRS, MADURA Mad. 600 
-m 8, 152— Reference to arbitration by limited 
liability companies—Arbitration Act alone applies 
—Award executable by what Court~Decree if 
passed is nullity. ; 
The word “ may “ afterthe words “acompany" 
in the beginning of s.152, Oompanies Act, does not go 
with the sentence “in accordance with the Arbitration 
Act, 1899," but with the words “ refer to arbitration." 
It is obvious that the word “ shall” could not be 
used because then it would become incumbent on 
the companies to refer every existing or future dis- 
pute to arbitration. Again, the existence of the 
words “in accordance with the Arbitration Act, 
1899, in cl, lofs. 152 is an indication that the 
Legislature considered it to be de rigueur that 
every reference by a limited liability company to 
arbitration should be in accordance with the Arbi- 
tration Act. The Arbitration Act, lays down cer- 
tain rules with regard to the submission to be 
made to the arbitrator and it ia clear that by in- 
serting these words, the Legislature intended that 
the company should from the very beginning pro- 
ceed according to those rules, Clause 3 is conclu- 
sive on the point that the provisions of the Arbi- 
tration Act, only apply to arbitrations to which a 
jimited liability c-mpany isa party. The limited 
liability’ companies cannot refer to arbitration in- 
dependently of this provision of law and Sch. II, 
Civil Procedure Code, has no application. Seotion 3, 
Arbitration Act, and s. 89, Oivil Procedure Oode, 
when rend along with sub-s. 3 ofs 152, Oompanies 
Act, make it indubiteble that the Arbitration Act, 
and the Arbitration Act alone applies to all re- 
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ferences to arbitration made by limited liability 
companies. The result is that the award is execut- 
able by the District Judge only and not by the 
Senior Sub-Judge. PEOPLES BanKkeoF NORTHERN 
Pesh. 659 

8.184—Signatories to Memorandum of 

Association — Whether amounts to agreement to 

become members—No shares allotted to them— 

Such persons not treated as members for con- 

siderable time— Liability of being placed on list of 

contributories, 

Signatories to the Memorandum of Association of a 
Company become the first members of the Company 
as from the date of incorporation mentioned in the 
Registrar's certificate. They are deemed to have 
agreed to become members of the Company and on its 
registration are to be entered as members inits 
register of members. But neither this entry nor the 
allotment of shares is a condition precedent. Each 
subscriber at once by subscribing irrevocably agrees 
totake from the Company the number of shares 
placed oppcsite his signature unless all its share 
capital has been allotted to other persons. The fact 
that no shaies are allotted to him and that he has 
ceased to be treated as a member for a considerable 
time does not relieve him from liability of being 
Placed on the list of contributories VAZIRMAL 
KEWALRAM v. MAKRAH Ooast Steam NAVIGATION Co., 
Lp. Sind 577 
8,229-—-Winding up of insolvent company 

—Company agreeing tohire film to T on deposit 

of Ra. 1,000—T sending Rs. 250 as earnest money 

—Company informing its inability to complete 

contract— Amount credited tosuspense account of T 

—Demand by T but failure of company — Insol- 

vency of  Company—T admitted as creditor 

claiming whole amount—Company having at its 
credit Rs. 1,100 at winding up order—Company 
held trustee for T for Rs. 2i0—T held entitled 
to whole amount—Presidency Towns Insolvency Act 

(III of 1909), s. 52 (1). 
| À fiduciary position having been established, 
between the payerand the recipient it must be shown 
that the moneys received can be identified as still in 
the hands of the recipient. That does not mean that 
the actual moneys paid over to a recipient and paid 
into his own banking account are traceable, but an 
equivalent sum, As longas there is in possession of 
the recipient at material times moneys of the total 
value of the sum held by him to the benefit of another, 
that other is entitled to take up the position that he 
has traced those moneys paid over by him. If the 
balance is less than the moneys paid, then the payer is 
entitled to look to the recipient up to the amount of 
money remaining in his hands, 

A certain film distributing Company agreed to hire a 
film to T on T's depositing Rs. 1,000. T' sent only Rs. 250 
as earnest money but the Company subsequently inti- 
mated toT that they were unable to conclude the agree- 
ment, This sumof Rs, 250 was entered inthe Gom- 
pany's books to the suspense account to the credit of T. 
T applied many times forthe refund of this amount 
but the Company failed to re-pay this sum. The 
Company became insolvent and in the winding up 
proceedings the Liquidator admitted T as one of the 
creditors, The Company had at its credit Re. 1,100 
in the bunk at the time of the winding up order. T 
claimed that he wasentitled to the whole amount: 

Held, that fiduciary relationship had been estab- 
lished between T and the Company and the Oompany 
held the amount of Rs. 250 as trusteesfor T and that 
amount being in the hands of the Company at the 
winding up order T was entitled to the whole amount 
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ander s. 229, Companies Act, coupled with s. 52 (1), 

Presidency Towns Insolve cy Act. Kopak, I tp. v. 

SOUTH INDIAN FILM CORPORATION, LTD, Mad, 50 

Company—Contract with company—Contract be= 
yond director's powers—Ratificatron by company 
without knowing it to be ultra vires—-Company, if 
bound by contract. 

Obiter.—Any person dealing with a company is 
supposed to be acquainted with its articles and 
memorandum and, therefore, to be aware of the 
powers that the directors have. If, therefore, one 
enters into a contract with a company and such a 
contract is beyond the powers of the director, the 
company cannot be bound by it; and even if the 
company subsequently ratifies the contract without 
knowledge of the fact that it was ultra vires, the 
company cannot be bound by the contract. PRESIDENT 
Distaict Boarp, Kistna, MASULIPATAM v KENERU 
LAKSHMAYYA _Mad.126 
Compromise—Suit on — Suit compromised but at 

request of parties decree not incorporating com- 

promise— Parties intending to define rights in ac- 
cordance with compromise ~ Suit on compromise deed 
held could be founded. 

Parties compromised a suit and reduced the terms 
therecf in writing. They asked the Court to passa 
decree for a certain sum only, A decree was passed 
without the terms of the compromise being incorporat- 
edin it, because the parties intended to get their 
rights defined in accordance with the terms ofthe 
compromise deed only without taking any notice of 
the decree : : 

Held, that the compromise deed did not merge in 
the decree and a new suit could be founded thereon. 
U Lart v. U Pon Gaune Rang. 601 
Confession. ser Evidence Act, 1872, 5.30 494 
admissibility. See Criminal trial 617 
Constitutlonal Law—Governor—Powers of—Self- 

governing dominion—Extraordinary powers in 

cases of grave crisis. 

The Governor of a small colony inhabited by 
primitive and backward peoples has very much less 
power than the Governor-General of a self-governing 
dominion, the reason being that inthe former the 
Government is carried out personally by the Governor 
and the officials Subordinate to him; but in the case 
of a self-governing dominion where the Government 
is, in practice, in the hands of the people, the 
Governor needs extraordinary powers to interfere 
when a grave crisis arises; but these extraordinary 
powers he rarely uses. In re 8. S. BATLIWALA 

Mag. 747 
Contract—Construction. See Copyright Act, 1911 

(1 & 2 Geo. V, Oh. 46), 8. 6 341 
Manager of mine, tf can enter into contract 

on behalf of owner. 

The manager of a mine can enter into a contract 
binding on the owner.  PAOIFIO MINERALS Lp. v, 
SINGLBHUM MINING SYNDIOATR Cal. 524 
——— Offer and acceptance—Defendant's offer— 

Acceptance by plaintiff but with new term—De- 

fendant refusing to consider new term but repeat- 

ing original offer—Plaintif’ accepting— Contract 
of sale held complete and binding. 

The defendant offered to sell ore and the 
plaintiff accepted it but sought to add a further 
term. The defendant refused to consider the new 
term but at the same time repeated the original 
offer and the plaintiff accepted it : 

Held, that the contract of sale was complete and 
was binding on the defendant. Paoirio MINERALS, 
LTD. v. SINGEBHUM MINING SYNDICATE Cal, 524 
Plaintiff agreeing to construct house for 
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defendant according to estimated cost less certain 

rebate—Defendant stopping work and settling dues 

at certain amount —Suit by plaintiff for work 
actually done— Defendant, if can claim rebate 
proportionate to rebate upon original estimate. 

The plaintiff brought a suit alleging that he had 
agreed to construct a house for the defendant accord- 
ing to an estimated cost of Rs. 7,555 less the sum of 
Rs. 555 claiming Ks. 1,776 asthe amount due. The 
defendant contended that on account of the work 
being unsatisfactory, it had to be stopped after a 
certain time, that the total dues were settled at 
Es. 4,878 minus a rebate of Rs. 353 proportionate to 
the rebate of Rs. 555 upon the original estimate of 
Rs 7,555 : 

Held, that the defendant himself put an end to the 
work before it was concluded, the original estimate 
of the plaintiff wasset asideand the suit was for the 
work actually done, Therefore there could be no 
question of rebate on the basis of the original estimate 
and the defendant was not entitled to it as claimed 
by him proportionate to the rebate of Rs, 555 upon the 
original estimate. PRAFULLA Onanpra Nae v, 
JATENDRA Nara Kar Cal. 508 
——— Stock Eachange — Stock-broker not re- 

taining specific shares purchased for his client— 

Duty toretain equivalent number of shares. 

A stock-broker is not considered to be under an 
obligation to retain for his client the specific shares 
which may be delivered to him under the contract 
made for his client. Buthe has, of course, to get into 
his possession and retain an equivalent number of 
shares. Isaac W, O. SOLLOWAY v. J. P. MOLAUGBLIN 

PC 754 
Warranty—Contract for hire and use— 

Implied warranty by owner that thing is fit for 

purpose for which it is required. 

As a general rule, if a person contracts for the 
hire and use of a specific article, there isno im- 
plied warranty by the owner that it is fit for the 
purpose for which it is required. He undertakes to 
deliver it in the state agreed for, but the hirer 
obtaining the thing agreed for takes the risk of 
its fitness and efficiency for his purpose. BHARAT 
Brasa HALDER v. BuanatT LUKMI Piorures Cal. 540 
Contract Act (IX of 1872),s. 12. Sus Evidence 

80 





8.25 (2)—Contract by minor——Ratification 
on attaining majortty—Hffect—S. 25 (2), if applies 
—Person entering into money bond to pay off 
deceased father's time-barred debts—Personal decree 
on bond cannot be passed, 

A c&ntract entered into by a minor being null and 
void, iis subsequent ratification bytheminor on 
attaining the age of majority cannot form a valid 
contract on which a suit can be maintained. The 
consideration which passed under the earlier contract 
cannot be imported into the contract into which the 
minor entered on attaining majority. Section 25 (2), 
moo Act, has no application to a contract of this 

ind. 

Where a person enters into a money bond not to 
raise any personal loan but only to pay off his deceas- 
ed father's time-barred debts, no personal decree can 
be passed against him but only a decree against the 
estate of the deceased in his hands can be passed. 
NAZIR AHMAD V. JIWAN Das Lah. 388 
8. 25 (3)—Agreement, if should, in terms, 
refer to barred debt. 

Under s. 25 (3), Contract Act, it is not necessary 





that a new promise should refer in terms to the 
barred debt. Gartain O, R Smrra v. Mrs. HBEPTON- 
STALL Rang. 63 
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———s. 65—Applicability to contracts void ab 
initio and void subsequently— Suit to set aside 
contract made void by statute— Court can make out 
equities Question of limitation or court-fee does 
not arise—Difference between void and voidable 
instrument — Claim for restitution — Art. 91, 
Limitaiion Act, if applies—Addition of ancillary 
relief — Effect — Transaction embodied in two 
instruments—Claim for restitution in respect of 
separable part—Art. 142 Limitation Act, applies. 
Per Bose, J —Section 65, Oontract Act applies to 

agreements which have been void from their inception 

as well as to contracts which became void subse- 

quent to their making. è 
Per Digby, J.—Section 65 does not apply to agree- 

ments which are void by reason of illegality. 

Per Bose, J.—When the contravt is void for the 
reasons of being prohibited by statutes, the Oourt has 
power to work out the equities and place the parties 
uponterms, No question of limitation arises, that 
is to say, in connection with the Court's powers to 
place the parties upon terms if the plaintiffs’ suit is 
otherwise good, nor does any question of court- 
fees 

There is a wide difference between an instrument 
which is voidable and one which is void fromthe 
beginning. In the former the right under the con- 
tract continues until itis avoided and therefore res- 
toration of property handed over in pursuance of it 
cannot be claimed until the instrument is avoided 
either by the act of parties or through the Court. 
In the latter no legal contract ever came into being 
and so the rights of the parties are determined in- 
dependently of the deed. There is no need to avoid 
or cancel that which never existed in the eye of the 
law and so the substantial relief claimed would not 
be governed by Art 91, Limitation Act, nor can the 
mere addition ofan ancillary relief for cancellation 
which need never have been claimed make any 
difference, 

These observations apply equally whether the 
transaction is embodied in one instrument or two. 
If the legal parts can be separated from the illegal, 
then the relief of restitution in respect of the bad is 
not governed by Art. 91, If they cannot, even then 
Art. 91 would not apply, for the only differ- 
ence. is that the whole would be bad and so 
void abinitio instead of only a part. Norcan the 
fact that the other side can elect in such a case to 
make restitution in respect of the bad and keep the 
good without altering the consideration make any 
difference. It ig Art. 142, Limitation Act, that 
applies to such 8 case. 

Where the transaction consists of two separate 
considerations for two severable objects consisting 
of legal and illegal parts in which the lawful is 
separable from the unlawful, it is always possible 
to giveeffectto the lawful and reject the unlawful; 
in fact that is what the Oourts are bound to do unless 
the whole transaction is prohibited by Statute or 
unless it involves serious moral turpitude or is other- 
wise against public policy. Asaram v, LUDHESHWAR 

Nag.6 F B 

8. 74—Contract of lease—Payment by lessee 

of certain sum by way of advance—Balance to be 
paid on appointed date—On default, advance 
already paid to be forfetted—Forfeiture clause held 
not stipulation by way of penalty—Breach by 
lessee—Lessec, if has lien for money already paid, 

The lessee paid Rs. 1,000 in advance ag a 
guarantee for carrying out a contract of lease for 
three years at Rs 5,000 perannam and agreed to 
pay the balance onan agreed date, in default, the 
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money already paid to be forfeited. The lessee broke 
the contract and sued for the refund of the advance : 

Held, that the clause of forfeiture was not a stipu- 
lation by way of penalty within the meaning of 
s. 74, Contract Act, but a clause fox forfeiture of 
deposit already made, which waseot of a penal 
character : 

Held, also that the lessee had no lien for money 
which he had paid, since he failed to perform the 
contract. PABAMPAL Sinau v. BUDH Sine: Lah, 354 
-§, 74—Penal clause—Held on construction 

of award decree that clause was penal—Hxecuting 

Court held had power to relieve against such penalty. 

An award decree for a sum of Rs 5,600 was 
passed. This amount included a sum of Rs. 850, 
compound and penal interest provided for in the 
original documents as penalty. Theterms of the 
decree provided that if the amount less the penalty 
was paid in certain instalments the debtor would be 
allowed a rebate of the amount of penalty imposed 
in the original document between the parties But 
in default of the payment of the instalment, the 
defendant would be liable to pay the whole amount 
under the decree including Rs. 850 penalty. 

Held, that there was clearly a penal clause in the 
decree. : 

Held, further that the executing Court aa a Court 
of equity had the power to relieve against the penalty 
even though the decree was an award decree. 
AuMEDBUX SUJAWAL v. BALOHAND MENG: RAJ 

Sind 925 

s. 133—Surety for personal honesty of 
tax collector of Municipality —Taxes collected by 
tax collector's son to the knowledge and with the 
consent of the President ant Secretary of the 

Municipality —No notice of this to surety— 

Defalcations by son—Surety held not liable. 

A person executed a surety bond fora tax 
collector of a Municipality. The terms of the, 
security bond were that it was a security bond for 
Municipal taxes which went into the handsof the 
collector; if he misappropriated any taxes which come 
into his hands, or defaulted in payment, the surety 
would be liable and the property pledged would be 
taken by the Committee. Subsequently the taxes 
were collected by the son of the tax collector, in his 
father's name with the consent and knowledge of 
the President and the Secretary of the Municipality. 
No notice of this was given by them to the surety. 
The son made defaleations, and the surety was 
sought to be made liable : 

Held, that he stood surety for the personal 
honesty of the tax collector and not of his son, and 
this was an employment where it was essential 
that the employment should be conducted personal- 
ly by the man for whom the surety had given secu- 
rity. This was not a case where the nature of tue 
employment demanded that it should be done by 
servaants of the person for whom security had been 
given. Consequently tle surety could not be bound 
to something for which he had not contracted. H 
Pry SEIN v. PaunepE MUNICIPALITY Rang. 75 
s. 230—Section, tf appiies to pacca arhtia. 

Ordinarily speaking, the words ‘pacca arhtia’ convey 
that the so-called agent is acting asa principal on 
behalf ofthe person with whom he buysorsells the 
commodities in question. There can, therefore, be no 
question of the application of 8, 230, Oontract Act, in 
this case. B.O.G. A. PUNJAB, LIMITED ~v, Buarat 
KRISHNA TRADING CONPANY, LIMITED Lak. 985 
‘contributlon—Joint false defence—Costs awarded 

to opposite party— Centribution in costs puid— 

Laibility, extent of. 
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Where different sets of defendants had jointly put 
forward afalse defence ina previous case and had 
been ordered to pay the costs of the opposite party, 
any of them is entitied to maintain a suit for contri- 
bution against the others. 

In the absence of any direction to the contrary in 
the decree, the costs should be apportioned among the 
parties equally. Saran DAYAL v. DAL CHAND 

Lah, 847 
Copyright Act, 1911 (1 and 2 Geo, V, 

Ch. 46), 88. 6, 7—Remedies given by sections, if 
alternative—Owner of copyright getting damages 
under s. 6, whether entitled to damages under s. 7 
—Author granting publishers exclusive license to 
print, publish and sell his works in particular 
part of world. but reserving to himself ownership 
of copyright of volume -Agreement held amounted 
to publishing agreement and not assignment of 
copyright—Contract —Construction, 

Though the remedies given bys. 6, Copyright Act, 


| are not alternative to those given by s.7,it must often 


happen that where an owner of copyright obtains 
damages under the former section, hecan recover 
nothing further in respect of damages under -the 
latter, Where the amount of damages awarded under 
s.6covers the price for permission to publish the 
work, the author is not entitled to damages also 
under s. 7. 

Where an author agrees to grant the publishers 
the sole and exclusive license to print, publish and 
sell his works in book form in English language in 
certain parts of the world, reserving the entire copy- 
right of the volume and all other rights, as his pro- 
perty, the agreement merely amounts to a publishing 
agreement and cannot be regarded as an assignment 
of copyright. WiLLIAM BUTLER  YEATS v. Pror. 
Bere Dickinson Lah. 341 


Co-sharer—Ezclusive possession—Co sharer in eg- 
elusive possession of joint land not exceeding his 
share —Whether can be dispossessed by other co- 
sharers. 

In a case of a joint khata, where one co-sharer has 
been in exclusive possession of a portion of the joint 
land, which does not exceed his share inthe entire 
holding, another co-sharer cannot dispossess him 
against his will from the portion of which he had 
been in possession, Karam OHAND v. Dr. Karam DAD 


Kian Lah. 385 
Costs. Sre Mortgage 295 
Mortgage suit decreed with costa—Sub- 


sequent purchaser party to suit—Whether pexsonal- 

ly liable for costs—Decree—Construction. 

When the order provides ‘the suit be decreed 
with costs’ it obviously means that ‘the claim in 
the suit be decreed with costs’. The Court makes 
no difference between the amount of the claim and 
the costs. 

. The subsequent purchaser, there being no privity 
between him and the mortgagee, is not liable in 
the action on the personal covenant. 

Where an order inthe mortgage suit to which 
the subsequent purchaser was one of the defend- 
ants was inthe following form: “that the suit be 
decreed with costs on contest against defend- 
ants Nos. 3to 9 subsequent purchasers and ez 
porte against others”; 

Held, that it was not a personal decree against 
the defendants second party (defendants Nos. 3 to 
9). It could not be said that the Judge was in- 
tending that the subsequent purchaser should be 
liable for the amount ofthe mortgage monies, and, 
not differentiating between the amount of mortgage’ 
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monies and the costs, it was equally clear that he 
did not intend a personal decree against defend- 
-ants second party for custs. Banazst PRASAD V. 
MAGABIR PRABAD BAHU Pat. 689 
-Court-fee—Claim under s. 11, U. P. Encunbered 

Estates Ast XXV of 1934j;—Ciaim in nature of 

suit under O, XXI, r. 63, Civil Procedure Code 

(Act V of 1908)—Order thereon amounts to 

declaratory decree—Appeal therefrom— Court-fee 

payable, 

Where aclaim by a person under s. 11, U. P. 
Encumbered Estates Act, ' is analogous to a suit 
under r, 63 of O. XXI, Civil Procedure Gode, the 
order passed thereon amounts to a declaratory 
decree and in an appeal from such decree court-fee 
‘payable is as an appeal from g declaratory decree. 
Har Govinp Prasan v, Mauras Kunwar Oudh 976 

Decree fixing time for payment of deficiency 

—dStarting point. 

The time provided for paying deficiency in court- 
fee in any decree must be computed from the date of 
“the decree unless the time is extended by the Court of 

Appeal, BENI Prasad y. OM PRAKASH All. 824 
—— Deficiency—Appeal filed with insufficient 

court-jee —Court, if can order payment after dis- 

missing appeal. 

An appeal which was filed was insufficiently stamp- 
ed but the Court did not discover this till the time 
ofthe writing of the judgment, ‘The Uourt dismissed 
the appeal and directed the appellant to pay the 
deliciency within a certain period and that on failure 
it should be realized from him in due course: 

Held, that it wasnot proper for the Court to pass 
such an order, Qupa KUBKI v. ADNATH PANDE 

All, 849 

Payment of deficiency—Court-fee paid as 

on declaratory reliey—Court finding ad valorem 

court-fee shouid be -paid—Question raised complex 

one, requiring deciston of High Court—Plarntsjf 

should be given opportuntty to make up deficiency 
after decision of High Court. 

Where in a suit the plaintiff claimed declaration 
that tLe mortgage decree passed was ineflectual and 
null and void and paid court-fees on declaratory 
relief butthe perusal ofthe plaint clearly -showed 
that the plaintiff wanted to avoid the mo:tyaye- 
deed, in other words to get it cancelled, and he 
also wanted the cancellation of the preliminary and 
the final decrees : 

Held, that ad valorem court-fee must be paid. 

Where ina suit the plaintafi pays court-fees on 
a declaratory relief but the Court finds that ad 
valoren court-fee should be paid and the question 
about the cvurt-iees raised 18 a complex one re- 
quiring the decision ot the High Ccurt, a turther 
opportunity shoula be given to the plaintiff to make 
good the deficiency aiter the decision of the High 
vourt on the questions raised. Gesinn Rao 2. 
QUBIND Kao All. &5 
Lre-emption—Suit Jor— Market vaiue of 

property different fiom that gwen in plutai— 

Proper cuurt-jee should be paid bejore triat begins 

—Lectaion 0] questiun of court-Jee at end of sutt 

and.incorporuting order in aecgee — Lrocedure, if 

proper—srlainiiy misted by wrong proceaure of 

Nouri and filing appeal on diferent court-fee— 

Appeilate Cours shuuid extend time for making 

guod aejiciency—lorum o] appeal in pre-emplin 

outt—ow aetermined. 

Wiese ing suit lur pre-emption once a Court has 
fo una iL& the market value ul the property is difie:- 
eut to that ailegeain the plaint, the plaintiff shouid 
ve at once called upon tomake up the -proper court- 
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fee as determined, before the trial of the suit takes 
place at all. It isobviously improper for the Oourt 
to hold up the decision on the question of court-fee 
until the end of the suit and incorporate the order 
passed in the tlecree. 

In a pre-emptien suit crice a Court has determined 
the market value, the forum of appeal depends on 
that ficding especially in a case where the plaintiff 
does not challenge the finding on the market value 
in the grounds of appealat all. 

Where the plaintiff was misled by the wrong pro- 
cedure adopted by the trial Court and hence he filed 
his appeal with the same court-fee as he had stamped. 
his plaint : e 

Held, that the Appollute Court should exercise its 
discretion in his favourand extend time to allow him 
to make up the deficiency. Sis kam v, Souan LAL 

} Lah. 686 
-Suit for declaraiion—Court cannot insist on 
party to claim consequential relief—Question of 

c urt-fee to be decidedon aa legations in plaint 

and not on relief claimed only—Claim for 

declaration that mortyuge decree is null and void 

—ferusal of plaint showing that mortgage-deed 

is sought to be avoided—aAd valorem court-fee must 

be paid. 

Wheieas it is not permissible to a Court to in- 
siet on the plaintiff claiming a consequential relief 
when the plaintiff has deliberately omitted to claim 
it and has cuntined himself to claiming a declara- 
tory relief only and thus insiston the payment of 
ad valorem court-fee, itis also clear that the ques- 
tion of court-fee has got to be decided on the alle. 
gations contained in tho plaint and not necessurily 
by looking at the relief only and the manner in 
which it has beenclothed. If the allegations con- 
tained inthe plaint aro such asto make it possible 
to hold that the suit is one fora declaration only 
the plaintiff undoubtedly is entitled to bave it 
tieated as such, UoBIND hao y. GOBIND lao 


Court Fees Act (Vil of 1870), s. 7 
Sch Hl, Art. 17 (lil)—speciyie Relief Act W 
1877), s. 42—W kether declaratory decree sought 
13 without or with consequential relief depends 
not on whether plaintiff was or was not party to 
decree sought to ve avorded but on whether or not 
tehe] comes under s, 42, Specific Relief Act. 

Lhe question whether a decree sought by a 
plaintif is merely declaratory deéree without any 
consequential relief coming under Art. 17 (iii) of 
the Second Schedule of the Court Fees Act or 
whether itis a decree with consequential relief 
governed bys. 7 (tv) (c) of the VUvourt Fees Act 
depends nob on whether or not the plaintiff was 4 
party to the decree which he is seeking to avoid 
but on whether or not the relief claimed comes under 
s, 42 of the Specific Kelief Act. 

Where a mortgage was executed by the futher of 
the plaintifi and a decrce was optained, a suis 
to set aside the decree in which the plaintiff 
alleged that if the defendants were murtgagees of 
certain property, they nevertheless had no rights in 
ib und in any case the plaintiff himself was not 
bound by that decree dves not fall within the 
purview uf 8. 42 of the Specifice Relief Act- and 
consequently it cannot be said tobe a suit merely 
fora aeclaratory relicf LEPIN SINGH v. BHAGWAN 
Sines Oudh 550 FB 
s 7 (iv) c), Sch. H, Art 17 (6,—Piainsigfs 
minor at time of compromise between udult memberg 
jor partutiou—Preiiminary decree on compromise 
—No partition by metes and bounde—Phaintizfa 
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all along in joint possession~Plaintiffs’ suit for 

declaration that preliminary decree was inoperative 

and for partition—Court-fee payable, 

In a suit for partition of property, court-fee is to 
be determined solely on the consideration of the 
cause of action as stated in the plaint. A denial 
by the defendant that the plaintiff was not in joint 
possession at the date of suit does not alter the 
character of the suit. In such a case if the defend- 
ant is able to establish his defence that the plaint- 
iff was not in joint possession of the property 
which was the subject-matter of the suit, the 
plaintiff's cause of action as laid fails and his suit 
is liable to be dismissed unless he is permitted to 
amend the plaint and pay the additional court-fee, 

The plaintiffs’ case was that during their minority 
their brothers and sisters, who were adults, entered 
into a collusive compromise with defendant who 
was their uncle, by which a much larger share of 
the property was to be given to defendant than what 
he was entitled to according to law. But they 
alleged that only a preliminary decree had beea 
passed in that suit and no partition by metes and 
bounds had been effected. They contended that 
they were in joint possession of the property and 
brought a suit praying for two reliefs: (1) for a 
declaration thatthe previous compromise and the 
preliminary decree passed thereon were inoperative 
and not binding upon them, and (2) for partition 
of the property which was in their joint posses- 
sion according to law: 

Held, that as regards the first relief the suit 
fell under s. 7 (iv) (c), Oourt Fees Act. Thesecond 
relief claimed by the plaintiffs for partition of the 
property, which was in their joint posseesion in 
accordance with the ordinary law applicable to the 
circumstances of the case, clearly fell under Art. 17 
(8) of Sch. II. It was open to them to put such 
value as they though proper under s. 7, cl. (iv) (c). 
Hussain Baksh lmam Baxsu v, MUHAMMAD Musa 
MUHAMMAD TayaB Sind 498 
-8,7 W), 12—Suit against co-sharer for 

partition and separate possession— Plaintiff 

excluded from possesston—Court-Jee payable. 

Where the plaintiff is in possession, actual or cun- 
structive, and merely seeks to change the form of 
his enjoyment by obtaining a divided in the place 
of an undivided share, in such acass there is a 
conflict of judicial opinion as to the appropriate pro- 
vision applicable. But where, the plaintiff has 
been excluded, upon his allegation, from possession, 
the court-fee payable is ad volorem ander s, 7 (9). 
BEORETARY OF Stara For INDIA IN UO0UNGIL v. Rm. P. 
Ru. M. SUBRAMANIAN OHETTIAR Mad. 904 
SS. 12, 7 V)—Appeai comprising only part 

of subject-matter in sutt—Defictt court-fee, if can 

be levied only in respect thereof or whole of 
subject-matter. : 

Where inthe appeal before the Appellate Court, 
a part of the subject-matter of the suit only is com- 
prised, deficit court-fee only in respect of that part of 
the suit can be levied and not in respect of the entire 
subject-matter of the suit. j 

Section lz of the Court Fees Act is not happily 
worded. Szcagrsry or STATE yor INDIA In UOUNOIL 
y Ru. P, RM. M SUBRAMANIAN ULBTTIAR Mad. 904 
5 Sch. 1, Art, 1—Set-ojf claimed—Court-fee 18 
payable-No exception for equitable set-off — 
Plaintiff constructing building for defendant on 
agreement—Suit by plaintiff to recover price— 
Defendant claiming set-off Jor injury to hss land 
—Claim held not equitable ana defendant must, 


pay court-fee. $ 
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Schedule I, Court Fees Act, as amended by Civil 
Procedure Code, Sch. IV, prescribes an ad valorem 
court-fee for any written statement pleading a set- 
off or counter-claim. No exception is provided in 
the amending provision in Sch. IV, Givil Procedure: 
Oode of 1908, for any equitable set-off, 

The defendant contracted with the plaintifivthat 
the plaintiff, should make a building for the. de- 
fendant. The plaintiff made the building and sued 
for the price. One ofthe pleas in defence was that 
the contractors had dug out earth from the land of 
the defendant and had occupied the land of the 
defendant by storing bricks and by this injury to 
the land the defendant were entitled to recover 
certain amount as set-off: 

Held, that the claim was an ordinary set-off and 
not equitable set-off. The defendant must pay court- 
fee onthe set-off claimed. SHIROMANI BUGAR MILLS, 
Lp. v. Seta SUGNI Unand Hasamat Rar & Vo, 

All, 474 
———Sch. ll, Art. 17 (ll). Sze Oourt Fees Act, 


1870, s. 7 (iv) (e) 550 
—— Art. 17 (6). Ses Court Fees Act, 
1870, 8.7 (iv) (e) 498 





Art. 17 (vl)—Appeal from final 
decree for sale—Amount due under decree not 
challenged—Reliey claimed, that extension of time 
shoutd have been allowed—Court-Jee payable— 
Court-fee payable where relief merely asks for 
instalments and where both reliefs are claimed. 
Where in an appeal from a final decree for sale 

in a mortgage suit the amount due under the dec- 

ree is not challenged and the only relief claimed 
is that a prayer which had been made before the 
passing of the final decree for extension of time 
should have been allowed, the relief claimed is not 

capable of valuation and a fixed court-fee of Rs, 15 

only is payable under Seh. II, Art. 17 wij} Oourt 

Fees Act, and not ad valorem. ; 
if under similar circumstances the appellant does 

not challenge the amount due under the decree but 

merely asks for instalments, the relief being incap- 
able of valuation the same court-fee is payable, 
Where in an appeal from a final decree for sale 
in a suit the appellant ciaims two separate reliefs, 
one for extension of time and the other for instal- 
meats but the amount due under the decree is not 
challenged, the court-fee payable is Rs. 13 in res- 
pect of each of the two reliefs. Srtasary. R. S. RAM- 
OsANDRA RAGHUNATA ABayANKAR Nag. 274F8 


Court Fees (Bengal Amendment) Act (VII of 
1935), 5. 8 (G)—Suit for declaration of title to 
amount of Provident fund—Prayer for injunction 
—Exact money value of claim—No distinction 
between right to money itself and right to recover 
money. 

Where a suit for declaration of title to Provident 
Fund money amounting to a certain definite sum 
is brought witha prayer for an injunction restrain- 
ing the defendant trom withdrawing such amount, 
there is no real distinction between the right 
to the money itself and the right to recover the 
money and, therefore, the exact money value of the 
claim can be ascertained under s. 8 ic), Ooart Fees 
(Bengal Amendment) Act, that value being the 
amount of the Provident Fund. URMILABALA Biswas 
v. BINAPANI bIswAs Cal, 893 


Criminal Procedure Code (Act V of 1898)—Sub- 
sections in Code are not clauses. $ 
The sub-sections of the Criminal Procedure Oode, 

are referred to as “sub-section” and not as “clauses” 

and it is only in the case ofa Bill that a reference is 


“Fol. 177] 
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< made to clauses. Sayama’ Papo DeB v. SUNDER Dag 
All. 978 
———— §.110—Person proceeded against, if shoul 
be ex-convict—Finding that person is‘ habitual 
criminal, if can be based on criminal case- against 
-him in which he was exonerated. 
<Obiter Per Burn, J.—A person against whom pro- 
- ceedings under s. 110, Criminal Procedure Code, are 
taken, need not be ex-convict. 
- In proceedings under s 110, the Court is not 
warranted in basing its finding that the person pro- 
ceeded against is a habitual criminal on the evi- 
dence gathered from the proceedings in those cases, 
“ when he was exonerated in respect of the charges 
laid against him in those proceedings. {n re PERNE 
Marna Rar . Mad. 586 
———— ss. 110,117—General repute—Evidence of 
— Police witness, value of—Stranger to place,-if 
< can give such evidence 
. Per Burn, J.—The question what is a person's re- 
putation is a questionof fact. It can be spoken to 
by any one who knows what his general reputation 
: is. The Polics Officer who goes to the place where a 
g particular person lives and who makes enquiries to 
dout what-his reputation is, is perfectiy comps- 
tent to speak in the witness-box about the result-of 
-hisenquiries His evidence that the reputation of 
such and such a person is so and go is evidence of a 
’ fact and it is not to be excluded as mere hearsay evi- 
“dence. In one sense the evidence of general repute 
: is of course hearsay but it ishearsayof a particular 
kind which is made admissible in cases unders. 110 
by s. 117, Oriminal Procedure Code. It is not 
necesshry that the witness who speaks to the general 
reputation of a person must be resident in the same 
place, A stranger can findout what the general 
repute of a person is and he is competent to testify to 
"that fact. 
Per Venkataramana Rao, J.—Reputation of a man's 
_ character is the inference or estimate fromthe sum 
total of a man's actions and qualities drawn or formed 
‘by persons who are acquainted with him or among 
whom he residesand with whom he is chiefly conver- 
sant or the circle in which he moves; it is the pre- 
vailing opinion formed by those with whom he 
associates and who would have the best opportunity 
of knowing his habits and general behaviour. It is 
- generally understood that the ‘place’ or‘community' 
“with reference to which reputation-evidence is tender- 
ed should relate to the neighbourhood where he 
dwellsor moves, but having regard to modern con- 
_ ditions, it is impossible to detine “neighbourhood” or 
| “‘sogimunity” with any degree of accuracy. In re 
Parys Marna Raz Mad. 586 
7 —-—— S. 17. Sze Criminal Procedure Code, 1898, 
s, 110 586 





8,144 — Adi-Dravidas, righta of, to take 
out procession through locality of caste Hindus— 
Order under s. 144, when can be made. , 

. There can be no doubt that the Adi-Dravidas 

have a civil right to take a procession along all 

- , public streets, just as any other persons may have ; 

whereas the caste residents have no right at all 

“to object. Ordinarily those responsible’ for law and 

: order should see that persons exercising their rights 

have the support of the Police andthe Magietracy ; 

-but cases do of course, arise where in the interests 

of public peace, persons should be prevented from 
exercising their rights. If the Adi-Dravidas for 


example are anxious to conduct a procession, not .- 


-to' hongur Sri Thirvulluvar but in order to irritate 
-end-annoy the caste residents of those streets, then 
the Magistrate would be justified in placing some 


177—G. L—V 


| restraint upon their processions ; 


` HAMMAD Nasig v, DWARKA SINGH 


bo. 
e 
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put unless the 


Magistrate is satisfied that the Adi-Dravidas had no 
bona fide desire to do honour to the saint, he should 
not pass an order under s 144, Oriminal Procedure 
Code, unless he is quite satisfied that there, is no 
other means jithin his . power of protenting a 
breach of the peace. The fact that the Adi-Dravidas 
-have been exercising restricted rights in the past 
can be rightly taken into account; but it is not in itself 
a sufficient ground for refusing them protection in 
- he exercise of their full rights. BJANMUGA Panparaw 
v. K. PONNUSWAMI Iver Mad, 436 
— 6. 145. Sep Criminal Procedure Gode, 1898, 
5. 439 ; 584 
—s. 145 — “Actual possession”, meaning of 
— Possession through tenant, whether” such -pos- 
sgeasion., a : 
Phe words “actual possession” found in 3.145, 
Griminal Procedure Oode, mean actual physical 
possession, even though wrongful. The words are 
sufficiently clear and they can only mean possession 
infact as distinguished from possession implied by 
law, or constructive possession. A party cannot be 
said to be in possession of land within the meaning 
ofs.145, when itis the possession claimed through 
his tenant, ¿` e, constructive possession, PENU- 
-MATSA Ranga RAZU 9, ZAMINDAR, GAZZAVARAM, | 
Mad. 584 
— 5, 145 —Order under, passed against father 
claiming, property on behalf of sons—Property 
- subsequently mutated in name of gons—Application 
by sons under s. 145—Application, af barred by 
previous order. : o. 
Where an order is passed under s. 145, Oriminal 
Procedure Code, against the father who claimed 
property on behalf of his song, but mutation of the 
property is subsequently made in the name of tho 
gong and the sons apply under s. 145, the sons must 
be deemed to be parties to thé previous proceed- 
ings andare bound by the order passed in “such 
proceedings, Such an order is, therefore, a bar to 
_the subsequent api D by the sons under 8. 145. 
NESHWAR Bakssa BINGA 2. GAJIU SING! | | 
üi Oudh 247 
—— s. 145 (4)/Provlso —Scope and applicabt- 
` lity—Magistrate deciding complainant to bein 
possession at date of order under sub-s. (1)—Whe- 
ther should see if any of parties had been dis- 
possessed within two months next before the 
order. . . | p 
A perusal of the proviso together with sub-s. (4) 
of a. 145, Criminal Procedure Code, leaves no room 
“for doubt that the procedure prescribed in the pro- 
viso isnot mandatory and that if a Magistrate 
chooses to act under sub-s, (4), that is to say, de- 
cides the question which of the parties was in pos- 
session at the date of the order made under sub- 
s. (l), it is not necessary to see ‘whether or not any 
of the parties has been dispossessed within “two 
months next before the date of the order. Whore the 
“Magistrate had decided on the evidence before him 
that the complainants are in possession, No question 
arises as to who was in posession two monta 
: e passing of the preliminary order, o- 
before the p g P ATA 
— $.164—That maker of statement is person 
in Court, if can be proved by Police Oficer. 
` The fact that the person who made a statement 
under s, 164, Criminal “Procedure Code, isthe per- 
son in Court can be proved by the Police Officer 
who had thestatement recorded and ths trying 
‘Magistrate need not be exdmined. SADULA V, Byee 
ah, 














_ concerned with extra-judicial 
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——-—-8.167, Sze Criminal trial 867 
~ 8.190 (I) (c)—Case being tried as summons 
case subsequently found ` by Magistrate to be 
- warrant case—Whether he can proceed further 
with trial—Procedure to follow thenceforward. 
Section 190 (2) (c), Oriminal Procedure Code, is 
information, know- 
ledge or suspicion and it has nothing to do with 
knowledge gathered by a Magistrate in open Court 
from the evidence of witnesses given during a 





trial, If a Magistrate begins a trial as a summons 
‘case and then finds that an 


‘under warrant case proceduré has been committed, 


offence triable only 


he is bound to apply warrant case procedure 
thenceforward and he is not in any way disqualifi- 
ed from Proceeding with the trial. In re K. V. 
VENKATA RAMANIER Mad. 814 
8.196. Sze Government of India Act, 
1935, s. 50 (3) 747 
———-8.197— Applicability, requirements of. 

For the application of s, 197, Oriminal Procedure 
Oode, it is not sufficient that theaccused should be a 
public servant at the time of the offence. The accused 
must also bea public servant at the time when he is 
accused, that is at the time when the accusation is 
made against him either by a complaint or a Police 
report. 

Where, therefore, the accusation was made against 
the accused before the Magistrate at thetime when 
he had ceased to be public servant, the sanction is 
not necessary, BURAJ NARAIN UHAUBE v. EMPEROR 

All. 462 

ss. 203, 204—Dismissal of complaint 

under 8. 203 requires judicial order—Granting of 
summary A, B or C ıs mere administrative matter 

—On complaint Magistrate taking cognizance of 

offence—Procedure to be followed. 

Dismissal of a complaint under s. 203, Oriminal 
Procedure Code, by an order granting a “ O” sum- 
mary is not a proper dismissal of the complaint 








‘under gs. 203, Oriminal Procedure Code, at all. The 


granting of a summary A,B or C is a mere admi- 
nistrative matter, while the dismissal of the com- 
plaint requires a judicial order under s. 203, Orimi- 
nal Procedure Code, Ordinarily when a Magistrate 
takes cognizance of an offence on a complaint, he 


‘should examine the complainant on oath and reduce 


the substance of his examination to writing, and if 
he wishes to postpone the issue of procegs,he acts 
in accordance with s. 202, Criminal Procedure Oode, 
and then if after inquiry he wishes to dismiss the 
complaint he acts under s. 203, Criminal Procedure 


- Code. But that section contemplates that he should 


exercise his own independent judgment, and if he 
does not wish to postpone the issue of process, then 
he acts under s. 204 and the following sections, 
PEBRUMAL LILARAM V. EMPEROR Sind 744 
s, 215—Quashing of committal— Grounds 





or. 

Quashing the committal can only be on a point of 
law as is clear from s. 215 of the Criminal Proce- 
dure Oode. In re Ramaswaui Gounpan Mad. 494 
ss. 222, 223. Szz Criminal Procedure 
Oode, 1898, s. 537 
8. 227 (1). 

1698, s. 350 (1) (a) 
~——— 5, 234. Sse Criminal Procedare Code, 

1898, s. 239 280 


A ss, 234, 537 —Misjoinder, if curable under 
8, 537. 


Obiter.—It makes no difference whether the acts 
charged are forty-one, fourteen or four, provided they 
exceed the statutory number and are not covered by 








34 
Sga Criminal Procedure Code, 
193 
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the provisions of s. 234, Oriminal Procedure Code, or 
the following provisions relating to the joinder of 
charges; the misjoinder of charges is a vital defect 
in the trial which cannot be cured by the provisions 
of e. 537, Criminal . Procedure Code. CHUHARMAL 
NIRMALDAS y. EMPEROR - Sind 280 
—_———- 88. 236, 237—Accused charged under s. 323, 

Penal Code (Act XLV of 1860), can be convicted 

under 3. 452-—-But accused should not be prejudiced 

by framing charge under wrong section. 

It is not illegal to convict a man of an offence under 
s. 452, Penal Code, in a case in which he has-been 
charged unders, 323, Penal Oode, in the light of the 
wording of ss. 236 and 237 of the Code of Oriminal 
Procedure, but the question which is to be decided 
in each case is whether the accused has or has not 
been prejudiced in his trial by the fact thatthe 
charge was framed under the wrong section. Em- 
PEROR V. SHANKAR DAYAL Oudh 616 
8. 239—Joint trial in violation of s. 239— 

Neither accused prejudiced nor failure of justice 

occasioned—Trial not illegal 

A joint trial in violation of the express provisions > 
of s. 239, Oriminal Procedure Oode, is not illegal 
or void ab initio, if it has not occasioned a failure 
of justice and has not prejudiced the accused in 
his defence on the merits, WALI JAN v. EMPEROR 

Oudh 74 

——_— 88, 239, 234, 537—“Offence” under 8. 239, 

if includes minor offence — Three transactions 

of same kind—Their trial together—" Transaction", 

meaning of —Haculsive nature —Different clauses 

of s. 239—Trial of more than one persons in one 
trial—One of the clauses must cover the case, 

The term “offence” under s. 239, Oriminal Procedure 
Code, includes minor or alternative offences within 
the meaning of 8. 235 (2) or s. 236. 

Under el. (e) of s. 23%, Criminal Procedure Code, 
three offences of the same kind may be tried at once, 
but not three transactions of the same kind. `’ 

The meaning and nature of transaction is-a question 





_ which commonsense and the ordinary -use of language 


must decide on the particular facts of the case. 
The clauses of s. 239, Criminal Procedure Oode, are 
mutually exclusive, in the sense that they cannot be 
added one to another so as to bring some of the per- 
sons charged under one clause and some under an- 
other and so to put them upon their trial all together 
atone and the same time, but they are not mutually 
exclusive in the sense that persons accused of an 
offence and persons accused of abetment or of an 
attempt can only be tried at one trial because their 
case comes under cl. (b). Butif more thanone person 
are to be tried and charged together, their cas#must 
be brought within one of the clauses of s. 239, 
Ciiminal Procedure Code, before they can be tried 
together, or the trialis contrary to law. OHUJARMAL 
NIRMALDAS V. EMPEROR Sind 280 
s. 307—Case having some offences triable 
with aidof jury and some with aid of assessors— 
Sessions Judge musi dispose of latier case before 
referring under 3. 307. , | 
lna case where there are some offences triable with 
the aid cf jury and others with the aid of assessors, 
the Sessions Judge is bound to dispose of the case 
jn so far as the offences triable with the aid of 
assessors are concerned. He is not competent to refer 
the case of those offences to the High Court, nor can 
his reference give High Court jurisdiction to dispose 
of them, He cannot 1efer to High Court under s, 307, 
Oriminal Procedure Code the case of anybody in 
regard to whom he is in agreement with the verdict 
of the jury. In re Bossi REDDI Mad. 288 
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ss. 309, 367—Trial with aid of assessors 

—Judge merely stating that he agrees with 

assessors, if judgment. 

In a trial with assessors it is the duty of the 
presiding Judge to ascertain the opinion of the 
assessors after summing up the avidence to them if 
he thinks it necessary, and then to deliver a judg- 
ment, That judgment must cenform to the provi- 
sions of s. 367 of the Criminal Procedure Code, 
and must accordingly contain the reasons for the 
Judge's decision The section is not complied with 
if the Judge merely states that he agrees with the 
-opinion of the assessors. NIRMAL Kumar Baowmix v 
EMPEROR Cal, 29 
S 341—Section applies only to deaf and 

dumb accused—One out of two accused though 

not insane unable to understand proceedings — 

Proceedings of both, if can be referred to High 

Court— Power of High Court to pass order 

regarding accused able ta understand proceedings. 

Section 341, Criminal Procedure Oode, clearly 
applies only to the case ofan acsused who is deaf 
and dumb. The proceedings to be forwarded to the 
High Court under s. 341 are only those relating to 
an accused ‘person who cannot be made to under- 
stand the proceedings though not insane That 
section cannot be construed to mean that in a case 
where there are two accused and one of them though 
not insane is not able to understand the proceed- 
ings, the Magistrate should refer the proceedings of 
both tothe High Court, and the High Court under 
the provisions of s. 341 would have no jurisdiction 
to pass any order with regard to the accused who 
is able to understand the proceedings. EMPEROR v. 
TRIMBAK DAMODAR HERLEKAR Bom. 444 
8. 342—Applicability to witness called by 

Court — Accused, if should be examined after 

such witness. 

Section 342, Criminal Procedure Code only applies 
to the prosecution case and not to witnesses called by 
the Court. No prejudice is caused by the omission 
toexamine the accused again after the examination of 
a witness called by the Court. GUuBBARKESA SINGH v. 
EMPEROR Lah. 298 
——— 85, 342, 540 — Examination of witnesses 

under s. 540—Failure to'examine accused subse- 

quently is mere irregularity not fatal to trial 
unless accused has been prejudiced— Presumption of 
prejudice. 

The Magistrate should strictly follow the pro- 
visions of s. 342, Oriminal Procedure Code, which 
applie® both to summons and warrant cases. 

The failure to examine an accused person after 
examination of witnesses under s.540 is a mere 
irregularity which is not fatal to the trial unless the 
accused has been prejudiced. In certain cases pre- 
judice to the accused muy be presumed. KANDHAI v. 
Mowrorpan Boarp, Raz BARELLI Oudh 56 
~s. 350, proviso (b). Sze Criminal Procedure 
Code, 1898, s. 530 598 
~~~ $. 350 (1)—Accused if can compel prosecu- 
tion to produce witness examined in first Court 

but whom they do not wish to eproduce in second 

Court—E fect of such non-production—Contrasen- 

tion of provisions of section, when vitiates trial. 

No doubt the provisions of s. 350 (1), Criminal 
Procedure Oode, are mandatory but that section 
does not require that even a witness on whom the 
prosecution doeg not rely and whom it does not wish 
to produce though produced before the first Court 
should also be produced in the second Court. 
Where the trial in the Oourt of the second Magis- 
trate is de novo, the proceedings taken in the first 
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Court shoald be ignored, This being so, the pro- 
secution are at perfect liberty to produce which- 
ever witness they like and they cannot be compel- 
led to produce atthe instance of the accused a wit- 
ness on whose evidence they do not rely. Of course 
the Oourt will consider the effect of the prosecution 
not producing a witness previously examined by 
them and if he should happen to be one named in 
the first information report, the circumstance will 
go against the prosecution ; but s. 350 (1) (a) does 
not authorise an accused person to compel the pro- 
secution to produce a witness whom they do not 
wish to produce. ? 

A contravention of the provisions of s. 350 (D (a) 
will vitiate the trial only when there is a refusal 
on the Magistrate's part to re-summon and re-hear 
the witnesses or when the evidence of witnesses 
examined against the provisions ofcl (a) isrelied 
upon bythe Court. Where a witness is only cross- 
examined in the second Oourt but not examined-in- 
chief by the prosecution, there is a clear breach of 
the section. But where the Oourt discards the evi- 
deres of such a witness there can be no prejudice 
to the accused, and the defects in procedure which 
do not cause any prejudice to the accused do not 
vitiate the trial. Sugo Raw v. Emezror Oudh 200 

s. 350 1)—De novo trial, requirements of 

—Second Magistrate must be different from first 

who has heard and recorded evidence and has 

ceased to have jurisdiction. 

There are two Magistrates contrasted by sub-s. (1) 
of s. 350, Criminal Procedure Oode. The first Magis- 
trate has two qualifications : (1) he must have heard 
and recorded the whole or any part of the evidences, 
and (2) he must have ceased to exercise jurisdiction 
The second Magistrate is contrasted with the first as 
“another Magisirate’, The word “another” means 
that the second Magistrate should differ from the first 
both on point (1) and point (2). 

Where a Magistrate is transferred from a Dis- 
trict afterhe has examined prosecution witnesses in 
a cage and has recorded the statement of the accused 
and the case is transferred to other Magistrate but 
subsequently the first Magistrate is again re-posted 
to that Districtand the case is again transferred to 
his file, he differs only on point (2) and cannot be con- 
sidered “another Magistrate” within the meaning of 
s. 350 (1) because he does not fulfil the two points of 
difference from the first Magistrate. Therefore, he 
does not come under s. 350 at all. Moreover, as he 
has heard all the evidence for the prosecution, there 
is no power in s. 350 for him to re-hear it even if he 
desired todo so. Such Magistrate is not, therefore, 
bound to hear the case de novo. Surama Pano Des 
v. SUNDER Das All. 978 
s. 350 (1) (a)—Right of accused and com- 

plainant to insist that there shall not be de novo 

trial or inquiry. 

The accused has no right under s. 350 (1) (a), 
Criminal Procedure Code, to insist that there shall 
not be a de novo trial or inquiry. The Magistrate 
beginning the proceedings anew against the wishes 
ofthe accused is not acting without jurisdiction, 
Section 350(1) (a), has no application ina case in 
which the second Magistrate decides to re-summon 
the witnesses and re-commence the inquiry or trial. 
The Proviso gives the accused aright at the timeof 
the commencement of the proceedings before the 
second Magistrate to demand that the witnesses or 
any of them be re-summoned and re-heard, and it 
does not give him any other right. It would be 
difficult to say that there can, in any judicial senge, 
be prejudice to the interest of the accused by the 
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Magistrate who is to try the case, re-summoning the 
witnesses and re-commencing the trial. It may.be 
that the effect of such an order will be that the 
trial will be protracted somewhat lomger than it 
might otherwise have been, and it may be that the 
Magistrate may decide to frame furthercharges in 
addition to the charge or charges, if any, framed by 
the first Magistrate, but that is a matter which would 
have been within his competence, in any case under 
the provisions of s. 227, Oriminal Procedure Oode. 
No question of prejudice therefore, really arises. 

Obiter.--The complainant can, of course, put before 
the Magistrate reasons why it is desirable under s. 350, 
Criminal Procedure Code, that the witnesses should 
be re-summoned and the inquiry or trial re-commenced, 
but he has no right to demand that the witnesses 
be re-summoned or to,claim ade novo trialfrom the 
beginning. Gur DAYAL v. SHRO DULAREY Oudh 250 
— 85, 350 (1) (a), 227 (1)—Framing of new 

charge at request of accused, if necessary under 

8. 350 (1) (&)—New charge framed— Accused. if has 

grievance—Charge framed against accused under 

s. 454, Penal Code (Act XLV of 1860)—Transfer 

of case’ and fresh charges framed under ss. 454 

and 411—Case again transferred and again fresh 

charges framed under ss. 454 and 411—Whether 
irregularity — Accused, if prejudiced. 

In a case governed by s. 350 (1) (a) Criminal Pro- 
cedure Code, that, is to say, where, the accused 
demands that the prosecution witnesses or any of 
them be re-summoned and re-heard, it is not neces- 
sary, for the Magistrate to frame a new charge at 
the request of the accused. If, however, he does 
frame a new charge, the accused cannot have any 
cause, for grievance. 

Under s. 227 (1), of the Code of Criminal Proce- 
dure, a Court can alter or add to any charge at 
z“ time before judgment is pronounced. 





here, therefore, in a case, a charge is framed - 


against an accused under s. 454, Penal Uode, but the 
case is subsequently transferred to another Magis- 
trate who frames afresh charge under ss. 411 and 
454 and the case is again transferred to a third 
Magistrate who re-commences the trial and again 
frames charges under ss. 411 and 454, Penal Code, 
there is absolutely no irregularity in framing 
charges afresh asthe first Magistrate could have 
added a charge under s. 411 at any time, nor is the 
accused in any manner prejudiced, the more so 
when the accused himself applies for a de novo trial 
before the subsequent Magistrate. GAJJU v. EMPEROR 

i Oudh 193 





s. 309 

— 8. 386 as amended In 1923—Magistrate 
issuing warrant to Collector to realize fine from 
accused's immovable property—Warrant should be 
accepted as decree by Civil Court. 

The plain reading of s. 386, Oriminal Procedure 
Code, as it now stands after its amendment of 1923, 
is that the warrant which is issued to the Collector 
by a Magistrate authorising him to realize fine 
from accused's immovable property must be accept- 
ed as a decree by the nearest Oivil Court compe- 
tent to execute it. CoLLEcTor or PESHAWAR v. ABDUL 
Masip Pesh. 162 





s. 403, illus. (e)—Accused acquitted by. 


Second Class Magistrate of charge under 3. 323, 

Penal Code (Act XLV of 1880)—Subsequent trial 

on same facts under s. 324—Legality. 

An accused once acquitted by a Second Olass Magis- 
trate of an offence under s. 323, Penal Code, cannot 


afterwards be tried onthe samefacts under s. 324, 
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s. 367. See Oriminal Procedure Oode, 1898, ` 
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Penal Code, as that charge could have been framed in 
the first trial. BHAG Sina: v EMPEROR Lak. 339 
s. 403 (4)—Accused convicted under s. 211, 
Penal Code (Act XLV of 1880) — Acquittal in. 
revision—Subsequent trial under s. 182, Penal 
Code (Act XLV of 1°60), sanction under s. 195, | 
Criminal Prozedure Code (Act V of 1898) haning 
been obtained, whether barred, 

The “competency” of the Court to try an offence” ' 





does not mean the status or character ofthe former 


Court totry the offence with which the accused is. 
subsequently charged; but it also incluces within its 
purview cases in which the.Court, though otherwise 
qualified to try the casecould not havedone s0.,, 
because certain conditions precedent for the exercise 
of its jurisdiction had not been fulfilled 

Where it is subsequently sought,to prosecute an 
accused on ,the same facts under s..1&2, Penal Code, 
he having been once acquitted in the revision by the 
High Court from his conviction unders. 211, Penal 
Code, and the sanction for the subsequent trial ag, 
required by s. 195, Criminal Procedure Code is 
obtained, the bar of autrefois acquit doesnot apply. 
Thecaseis governed by the exception laid down in, 
sub-s (4) of s. 403, Criminal "r:cedure Code. EMPEROR | 
v. Ram RAKHA Lah. 894 | 

ss. 417 and 439-—Appeal against acquittal ` 

—Right of accused to go into findings of fact. , 

In an appeal against acquittal the accused is entitl- 
ed to ask the Court to consider all the evidence before 
it and all the possible grounds which may be raised 
against the conviction. If therefore, the Counsel for , 
the accused is entitled to argue on the facts of the 
case to show that the accused has not committed an 
offence under s. 304, Penal Code, then although the... 
acceptance of those arguments may not automatically | 
set aside the conviction under s 335, Penal Oode, 
yet ifthe Court were satisfied that no offence was 
committed, it would undoubtedly exercise suo motų 
its powers under s. 439 (1), Oriminal Procedure Code, , 
and set aside the conviction. PUBLIO PROSROUTOR, 
v. PANOSAKSJABAM , Mad. 432°: 
s 423 (1) (b)—Accused convicted of offence 

punishable with fine only but bound over under,, 

3. 562 — Imposition of fine in appeal, whether 

enhancement of sentence. 

Where an accused is convicted under s. 14-25 of 
the Northern India Ferries Act, by the trying 
Magistrate but is bound over under s. 562 .of the 
Code of Criminal Procedure, as a first offender and 
onan appeal the Sessions Judge maintains the con-, 
viction but fines the accused on the ground, that. 
s. 562 does not apply to an offence punishable 
with fine only, although the imposition of fine in, 
the circumstances of the case can hardly be said to: 
be an enhancement of sentence, as no sentence was 
given to the applicant by the trying Magistrate, , 
still the imposition of fine entails a greater burs, 
den on the accused than the execution of a bond 
under s. 562, Criminal Procedure Code. Surman 
Prasad v. EMPEROR Oudh 386 
$s. 436, 437—Order of discharge, when 

can beset aside on ground of misapprehension of 

evidence— Distinction between 8, 436 and s. 437, in 
this matter. 

It -is both legal and proper for a Sessions Judge 
or a District Magistrate to set aside an order of 
discharge under s. 436, Criminal Procedure Oode, . 
on the ground of misapprehension of evidence. 16 
is, strictly speaking, legal for a Sessions Judge or 
a District Magistrate todo soon the gřound , of 
misappreciation of evidence, but itis not proper to 
do so unlegs he is clearly of opinion that the mis- , 


4 
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«appreciation is so flagrant that in effect the order. 
«8 perverse or manifestly unreasonable or. foolish 
m prima facie incorrect. Where exactly to draw 
he line is a matter for the exercise. of common; 
~{ensọ. In the application of these principles, there 
is no practical difference .between s. 43s ands. 437, 
“Oriminal Procedure Coie. SHEOPRASAD %9.. EMPEROR 
Nag. 605 (b) 
——-— 8-437. Sez Criminal Frocedure Code, 


1898, 5, 436 605.(b) 
——— s. 439. 

Sez Criminal Procedure Code, 1898, s. 417. 432 

See Criminal trial—Revision 584 

Sze Legal Practitioners Act, 1379, s. 36 456 





=—— 8.-439~—Offence committed under s. 212, 
Madras Estates Land Act (I of 1903)—Procedure 
is‘ governed by Criminal Procedure Code—Revi- 
ston, if lies, to High Court from order of District 
Mogistrate. 

Although the .offence said to have bzen, com- 
mitted, is “‘oneunder s. 212 of the Madras Estates 
Land Act and, the complainant had applied in 
revision to the District Collector under s 205 of 
the Act; yetthe procedure to be adopted is govern- 
ed by,the Criminal Procedure Code, and if the Magis- 
trate,does not act as he should, under s. 202, Orimi- 
nal Procedure Oode, then undoubtedly tha complain- 
ant would;be entitled to file a revision petition before 
the District Magistrate and the High Court would 
have, .jurisdiction under the Code to interfere, if 
necessary, inthe interests of justice. In re VENKATA- 
BUBBA PILLAI Mad,957 
— $8. 439, 145— Party admitting that he is 

not in’ actual ,possesston— Possession claimed being 

through, tenant —.Refusal of Magistrate to take 
further evidence — Whether failure of justice— 

Revision, if lies, 

Where in proceedings under s. 145, Oriminal Pro- 
cedure Code, the only possession claimed by a party 
is that ofhis tenant and admits thathe is notin 
actual possession, a refusal by the Magistrate. to take 





further evidence cannot be said, to have resulted in . 


failure of justice to.the party and.the order passed 

by him will not be open to revision. PENUMATSA 

Rayga Razu v. ZAMINDAR GazzavaRam Mad. 584 

——— 8. 488—Charge of “living in adultery ` 

put. forward, as defence—Procedure to be followed. 
In; a case of claim for maintenance the respond- 
ent ,who, puts forward a charge of “living. ia adul- 
` tery” against the petitioner as his only defence to 
the .claim, for maintenance ought to begin his case 
and the petitioner against whom this charge is 
mads ought to havean opportunity of adducing re- 
butting evidence. Kista PILLAI v. AMIRTHAMMAL 
Mad, 736 
— 8. 488—' Living. in adultery,” significance 
of—Occasional lapses from virtue, if sufficient for 
refusing maintenance—Duty of Magistrate. 

The; clear implication from the words “living in 
adultery ” used-by the. Legislature in s. 488, Crimi- 
nal Procedure Code, isthat, unless the wife is 
actually living in adultery at or about the time of 
the application, she is not disentitled to obtain 
maintenance. It is nowhere said im the section and 
there, ia no need to introduce additional words there 
in that “living in adultery’ must. be in the house 
of the adulterer. The, words ‘living in adultery’ 
are merely indication.ofthe principle that occa- 
sional lapses from. virtue are not a sufficient reason 
for refusing mamtenance.. Continued adulterous 
conduct is What is meant by “living in adultery.” 
The question, therefore, for the Magistrate to decide 





in auch, 8 cage is whether there had been. such... 
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adulterous conduct on the..part of the wife at'ore 
about the time of the application, that is to say, 
shortly before or shortly after the- application. was 
made, interpreting the word shortly in a reasonable 
manner. Kista PILpal v. AMIRTHaMMAL Mad..736 


———~-5.488 (1)—Wife'’s application for mainte- 
nance of herself and her child—Court, if ` can 
direct ‘husband to pay Rs. 100 per month to each 
separately. 

Power is given under s. 488 (1); Criminal Proce- 
dure Code, to make an order for the maintenance 
of the wife “or such child.” Therefore, an ap- 
plication can be made for the maintenance of the 
wife or for the maintenance of the child There ig 
nothing in the section which says that if an ap- 
plication is made on behalf of the wife, an applica- 
tion shall not lie on behalf of the child. Where a 
woman makes an application for ‘herselt and also : 
for her child the application can betreated ag an 
application for an order in favour of the petitioner 
and also for an order in favour of the child, and 
the husband can be directed to pay Rs, 109 per 
month forthe «maintenance of the petitioner and : 
Rs. 100, for the maintenanes of her daughter, 
Mes. M BuLTEEL v. Mr. R. O. BULTEEL Mad. 334 
$488 (4)—Living separately’ by ‘mutual 

consent —Wife unwilling to live in separate 

house with husband and insisting on living where 
they were—Husband going away and:living apart 

—Such living separately,. whether by - ‘mutual 

consent’, 

Because the wife . would: not live in a separate « 
house with her husband but insisted on staying.on 
with: him where they were, and the husband on hig 
part was not willing: or did not. find:it possible: to’ 
comply with her wishes, and left the -house and lived 
away fromthe wife, his living apart:did- not amount 
to “living separately by mutual consent”. Rrowarp 
Brucs WeicaaM TEASDALE v FLORENCE TEASDALE 

Cal. 939 

—s. 496. . Beh Oriminal trial - 867 


———-S.498—Appeal decided by High Court— 
Leave to appeal granted by Judicial Committee— 
High Court's jurisdiction to grant bail pending . 
decision of Privy Council. 

Once the High Court has passed orders in a 
criminal appeal, it becomes functus oficio and hag 
no.seisin in the case. This seisin may bs revived 
when the Judicial Committee has granted leave to 
appeal. The power ofthe High Court to deal with 
an application for bail pending desision of appeal 
to Privy Council depends on whether it has been 
directed by the Privy Qouncil to do so or not, 
Once leave is granted and seiain taken, 3. 498, Ori. 
minal Procedure Oode, expressiy empowers the High.. 
Court to act in the matter not on itgs.own motion 
but on babalf of the Privy Ooun:il and its jurisdic- 
tion to that limited extent revives. Bawa Faorr 











SINGA v. EMPEROR Lah. 1001 
s. 526. Bza Oriminal trial—Transfer of 

case 460. 
-8. 526 — Oognizable case—Complainant 


appluing for transfer—Crown opposing —Transfer 

shall not be granted—Magistrate already being in 

house of.accused as tenant long before case started 

— Held no.ground for transfer. 

Though the complainant in a cognizable case ig 
entitled to apply for transfer under s. 526 of the. 
Oriminal Procedure Code, his rights must be sub- 
ordinate, .to those. of the Crown, and inthe case of 
conflict between the two, the right of the Crown 
must_prevail, Where, therefore, such an applica. 


ase 
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tion is opposed by the Crown, it shall not be grant- 
ed. j 

The mere fact that the Magistrate lives in the 
house of the'accused which he had taken on rent long 
before the case was instituted, isenot a ground for 
transfer of the case at the instance of the com- 
plainant in a cognizable case, especially if the 
Crown opposes the transfer. EMPEROR v. DHANA 

Lah. 187 
s. 526 — Transfer—Application based on 
communal motive—Whether good ground—Duty of 

Magistrate— Magistrate committing errors in pro- 

cedure— Apprehension in minds of accused—Case 

held Should be transferred. 

A Magistrate is not barred by reason of belong- 
ing toone community or the other from trying 
cases between members of those two communities. 
But when a Magistrste finds himself placed in such 
a position, it is incumbent upon him to exercise 
the greatest tact and discretion in handling the 
case. But where he commits errors of procedure 
so as to give rise to an apprehension in the minds 
of petitioners that they would not get an impartial 
trial, the case should be transferred. LAL BINGE v. 
EMPEROR : Lah. 507 
ss. 530, 350, Proviso (b}—Non-compliance 

with request that a witness should be re-summoned 

and re-heard—Whether vitiates trial, 

Non-compliance with the demand that a witness 
should be re-summoned and re-heard is not an ir- 
regularity which vitiates the trial: and where all 
the witnesses were further cross-examined before the 
Magistrate who decided the case, the accused 
cannot be said to have been prejudiced by the 
refusal to re-summon and re-hear the witnesses, and 
the conviction cannot be set aside on this ground. 
In re Peppa RAMAMUNI REDDI Mad. 598 
- 8. 5837. See Oriminal Procedure Code, 

1898, s. 234 280 
——— $8. 537, 222, 223-—- Erroneous statement 

in charge—Error,if curable—Distinction between 

such error and misjoinder. 

A misjoinder of charges and an error in the 
statement of a charge otherwise lawful must be dis- 
tinguished. Such an error in charge can be cured 
under s. 537, Criminal Procedure Code. Emperor 
y. BALUMAL HOTOHAND Sind 346 
s. 540, See Criminal Procedure Code, 1era, 

6 














s. 342 





s. 562 (1)—S. 562, if applies to offences 
punishable with fine only. 

Section 562 (1) of the Code of Oriminal Procedure 
applies not only to offences punishable with impri- 
sonment but also to offences punishable with fine 
only. SHITAL PRASAD v. EMPEROR Oudh 386 
Criminal trial—Alternative charge—Conspiracy to 

commit breach of trust and commission of breach 
of trust in pursuance thereof—Alternative charges 
of abetting and committing breach of trust 
against difierent accused, conviction under both, 
af legal, 

eas the accused were charged with offences in 
the alternative with conspiracy to commit criminal 
breach oof trust and with commiting criminal 
breach of trust in pursuance of that conspiracy, and 
in the alternative, upon the same facts, when one 
of the accused is charged as the principal offender 
with criminal breach of trust and the others as 
abettors, the accused should be convicted under 
one or other of the alternative charges ; they should 
not: be convicted under both. EMPEROR v. BaLuMaL 
HotosanD Sind 346 
Appeai—Court on appointed day hearing 
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Pleader for appellant and dismissing appeal 

summarily—Judgment dealing in detail with evi- 

dence and points raised-~Non-issuing of notice to 

Crown, if can be made a grievance. 

Where on an appeal the Sessions Judge appoints 
a day for hearing the Pleader of the appellant and 
after hearing him’ dismjsseg the appeal summarily 
but his judgment is a complete one dealing with 
the evidence in detail and with the points raised 
on behalf of the appellants, no grievance can , be 
made of the fact that he did not issue notice to the 
Crown, considering it unnecessary to call upon the 
Public Prosecutor to reply to the arguments adduc- 
ed on behalf of the appellant, Sonu KURMI v. EMPEROR 

Pat, 697 
Appeal—Failure of accused to prosecute 
appeal—Summary dismissal, if warranted. 

The law requires that before an Appellate Court 
dismisses an appeal summarily, it shall read -a 
copy of the judgment, and then, if there is no 
sufficient ground for interferring, it may dismiss the ` 
appeal summarily. But the dismissal of the appeal 
shall depend upon the exercise by the Judge of his 
independent and impartial judgment after he has ` 
read a copy of the judgment, and not upon the 
failure of the accused to prosecute his ‘appeal. He 
cannot dismiss the appeal merely because the’ 
accused fails to prosecute it. EMPEROR v. BALUMAL 


Horosanp Sind 346 
—-—— Bail. Sree Criminal Procedure Code, 1898, 
s. 498 Lah, 1001 


Bail— Practice — Order of release on bail, 
whether must be communicated to Sub-Inspector 
through Superintendent of Police—Sub-Inspector, 
if can disobey such order—Criminal Procedure 
Code (Act V of 1898), as. 167, 496. 

The Police Regulations are a volume of orders 
by the Local Government and there is no para- . 
graph in the Oriminal Procedure Code, giving the ` 
Local Government power to issue orders for carry- . 
ing out the provisions of the Oriminal Procedure 
Code. The Oriminal Procedure Oode, therefore, 
cannot bemodified by any orders of the Local Govern- 
ment in a departmental Code, There is nothing in the 
Code, which suggests that orders of release passed by 
a Magistrate must be communicated through a 
Superintendent of Police, There is nothing.in it which 
indicates that a Magistrate is incorrect when he . 
adopts a method of giving his order for release direct- 
ly to the sureties of the accused. The Code, gives 
him authority to order release on bail and it is 
certainly not for a Sub-Inspector to refuse te carry 
out such an order on the mere technical quibble 
that he thcught that such an order should be com- 
municated to him through the Superintendent of 
Police. Theré is nothing in s. 167, Oriminal 
Procedure Code, which indicates that the order 
either of detention or of release should be com- 
municated through the Superintendent of Police, 
Under s. 496, Criminal Procedure Oode, where a 
person is accused of a non-bailable offence, the Court 
may grant bail and there is nothing in that section 
which provides that the order for release shall be 
communicated through the Superintendent of 
Police. MUHAMMAD YAKUB 9, EMPEROR All. 867 
Charge—Date of misappropriation wrongly 

mentionéd—Accused aware of the true date—No 

prejudice — Trial held not vitiated, . 

Where the charge under s. 409, Penal Oode, was 
indeed erroneous in respect of the date as ewell as the 
place of payment but there was nothing in the case 
toshow that the accused was misled by the error and 
the correct date was mentioned to him in his 
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examination under s. 384, Oriminal Procedure Code, 
and he did not raise any dispute as to the place 
where it had-been paid, no prsjudica can be said to 
have resulted to the accused and the error in the 
charge is immaterial and cannot affectthe legality 
of the trial. Paovinoran GOVERNMENT CENTRAL Pro- 
VINOES AND BERAR v. SHANKAR GOPAL BRAHMAN PAT- 
WARI Nag 396 
: Commitment — Nose-cutting cases whether 
ahould be committed as matter of course. 

It cannot be said that nose-cutting cases should, 
as a matter cf course, be committed to the Court 
of Session for trial, although the Magistrate 
should always consider whether he ought not to 
commit, Ismam Umar v. EMPEROR Bom. 647 
— — Confession. Sar Evidence Act, 1872,8. 3 5 





Confession—Admissibility—Held, conduct of 
Police Sub-Inspector and the Magistrate was such 
as to cast doubt on genuineness of confession. 

In a murder trial the Sub-Inspector who was in 
charge of the investigation took a Magistrate with 
him to witness the accused discover the dead body. 
The Magistrate instead of doing what he was brought 
for, took charge of the investigation and taking aside 
the accused recorded his confession in instalments. 
All along the Sub-Inspector kept on looking till the 

. post mortem examination, when he proceeded to in- 

. quire and take note of what the accused had deposed 

before the Magistrate : 

Held, that the behaviour of the offizers was so 
abnormal that it cast a good deal of doubt on the 

enuineness of the confession, AKBAR BARD DIN v. 

MPEROR Lah. 617 

Magistrate, if can give oral proof of con- 
fession—Whole confession unreliable—Diacovery, 
too is unreliable. 

Oral proof by a Magistrate of aconfession which 
he could have recorded is inadmissible, for, when the 
Legislature has prescribed a particular mode of procf, 
no other method will suffice, 

If the confession as a whole is unreliable, the dis- 

- covery which is but a part ofthat confession should 

„also be held to be unreliable. AKBAR Bape Din v. 
EMPEROR Lah. 617 

— Duty of Court—Allegation of tyranny made 
—Duty of High Court. 

In a case where serious allegations of tyranny 
are made, the interests of justice require that the 
High Court and the complainant should be 
satisfied that the Magistrate has considered the 
allegations against the accused and has come to a 
decision either that there is no caseagainst him or 

. that ther@ is. If there is,the Magistrate must issue 

process to him. Inre VENKATASUBBA Pinal Mad, 957 

Duty of prosecution—Prosecution, if bound 

to cal} ali witnesses — Non-examination of some 
witnesses — Jurors may draw adverse inference. 

The prosecution is not bound to call any particu- 
lar witness or witnesses when there is reasonable 
ground for the Public Prosecutor to cometo the 
conclusion and believe that such witness or wit- 
nesses, if called, will not speak the truth; nor is 
it incumbent on the prosecution to call any witness 
when the Public Prosecutor believas that the evi- 
dence of such person is wholly unnecessary for the 
trial, It is open, however, to the jurors to draw 

inference unfavourable tothe prosecution for the 

non-examination of the witnesses. BRINOSIPADA DAFA- 

DAR v. EMPEROR Cal. 929 

5 Evidence — Believing defence witnesses if 

implies tha? prosecution witnesses are lying. 

To believe the evidence of the defence witnesses 
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does not imply that the prosecution witnesses are 
deliberately lying, for, they may be speaking in good 
faith but inerror; whereas if the Court accepts the 
evidence of the prosecution witnesses, it must also 
hold that the defence witnesses are definitely lying, 
and forthis thexye is no justification whatso- 
ever. NGA Ta Tg v. Taz Kine Rang. 946 

Evidence—Defence witnesses. 

A Court is not entitled to decide before hand 
that a witness cited by the defence is unworthy of 
credit. Nea Ta Te v. Tus Kine Rang. 946 
Evidence— General repute, Ser Oriminal 
Procedure Code, 1898, s. 110 586 

Joint trial. Sez Criminal Procedurę Code, 
1898, s, 239 74 
- Joint trial—Trial of three cases—Revision, 

when can be allowed on that ground, 

Where there are three cases, those thrae cases 
should be kept distinct, evidence led in each case 
separately, and conclusions drawn on the evidence 
let in each particular case, However, in consider- 
ing whether the revision petition should be allow- 
ed on that ground, one has to consider whether 
the petitioners suffered any prejudice by the three 
cases being clubbed together. {n most cases of 
improper clubbing together of cases, it would un- 
doubtedly be held that the accused had suffered 
prejudice by being called upon to meet three cases 
at the same time, ye where it was only necessary 
to produce a few documents and to examine one 
witness, it could not be said that the petitioners 
were prejudiced in their defence by such irregular 
procedure. In re Symp Mustara SANIB Mad, 737 
—-——- Misjoinder, tests of— Conviction under 

different charges—Trial, if vitiated—Proof of 

offences going to prove conspiracy and conspiracy 
to commit offence-— Charges under both in one 
trial— Validity. 

The test, whether a trial is or is not bad owing 
to a misjoinder of charges is not thenumber of 
offences of which the accused has been convicted, 
It is the number of offences with which he has been 
charged. The trial is bad, not because the accused 
has been wrongly convicted but because he has 
been wrongly tried. It is the multiplicity of 
charges which vitiates thetrial and prejudices the 
accused in his defence, 

Special considerations attach to a charge of con- 
spiracy and things done in pursuence thereof. In 
many cases, the offence of conspiracy is only prov- 
able by proof of the offences done in pursuance, 
thereof. If the proof of these offences can be used 
to prove the conspiracy, it follows that it is only 
reasonable they can be proved as substantive 
offences against the accused in the sametrial. An 
accused can, therefore, be charged with offences 
under conspiracy and acts done in pursuance there- 
of as they form part of the same transactions, 
Ewrerorny BALUMAL HOTOHAND Sind 346 

Misjoinder of charges Sem Criminal Pro- 

cedure Code, 1898, s. 234 2380 
Motive—Should be judged by reasonable 

standards. 

Motive for crime iz a matter of guess work onthe 
part of those who do not take part in the offence and 
what may appear insufficient to one may be acom- 
pelling spring of action for another -but it has to be 
Judged by reasonable standards AKBAR BADR DIN v, 
EMPEROR Lah, 617 
Murder. SER Penal Code, 1860, s. 302 

309, 944 
Procedure — Cross-cases — Procedure of 
treating prosecution evidence in one case ag 
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defence evidence in other and vicè verda—Legality 

~—Defect not cured by consent of Counsel for 

accused and Government Pleader. 

Trials in criminal cases are governed by the 
Provisions of the Code of Oriminal Procedure and 
40 cross-cases the procedure of treating the pro- 
secution evidencein one case as defence evidence 
la the other and vice versa, is not warranted by 
any provisions of that Code and makes the trial 
illegal. The defect is not cured even if the 
‘Counsel for the accused in both the cases has 
_Spplied for adopting such a procedure and the 
Government Pleader has consented to it. SARJU v. 
Eurmog Oudh 559 


: Public Prosécutor—Service ‘should be sought 
tn complicated cases, 

‘Ina complicated oase the services of the Public 
Prosecutor, or if necessary, of a special Public Prose- 
cutor; should be ‘requisitioned at the trial or to 

- investigate the case and not merely at the stage of 
appeal. GHULAM Harper v EMPEROR Lah. 278 
‘Recording of finding, if must conform to 

words of section. 

_ Ipsissima-verba is not required to express a find- 
‘ing, A-Magistrate,-therefore, need not use the terms 
of `a -section in recording a finding. Rrouarp Bruoz 
‘Wutauam TEASDALE v,‘ FLORENOS TREASDALE 











-Cal. 939 

Revision. 
SBE Oriminal Procedure Code, 1898, s. 439 957 
Sas Oriminal trial—Joint trial 737 





—— Revision—Acquittal—Magistrate misreading 
-evidence of witness— Whether justifies setting aside 
acquittal an revision, 
A single mistake on the part of the -Magistrate 
-of misreading the evidence of a witness would not 
justify the use of the extraordinary power which the 
High Court has in revision of setting aside an 
order of acquittal, Ragso Sines v. RAMBIRIOH SINGA 
Pat. 999 
Revision—EHxpunging of objectionable remark 
‘~Kemarks though objectionabie, not harsh and 
‘uncalled Jor— High Court, if can -interfere in 
revision and expunge them. 
in passing. orders the Magistrate should-use more 
decorum andmore restraint in choosing-words. - But 
where the language used, in reference to a party 
- although objectionable is not so harsh or uncalled 
for as to be corrected judicially, the High Uourt 
would -not interfere and expunge the objectionable 
part ofit in revision. Psnumatea:Ranea RAZU v. 
«ZAMINDAR, GAZZAVABAM Mad. 584 
` kevision—Failure to give reasons for not 
issuing - process—hecord -showing no suficient 
‘grounds for -issue: of process—interference -in 
revision, 
‘Where it appears from the records that there 
-are no‘ suificent grounds for issuing notice to 
-an accused person, the High Cvourt will not 
-be justified in interfereing in revision merely 
‘because the Magistrate who hadcognisance of the 
matter, failed to give reasons for not issuing the 
process; but if it is tound from the records that the 
Magistrate had not good grounds for not issuing 
* process, the High Court can interfere in revision. 
dnre VENKATASUBBA PILLAI Mad, 957 


Sanction to prosecute—Order containing 
merely arequest to Deputy Lnspector-General of 
U. 1. D. to depute officer of inspector's rank to 
file complasnt—Complaint filed by inspector 
deputed by Superintendent, Special Branch, O. L. D. 
~—Vomplaint, 1f properly filed. 
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Where the order of the Government sanctioniúg the 
prosecution for sedition contained merely a request t- 
depute a certain officer of the Special Branch, O, I. D 
not below the rank of Inspector, to file the complain» 
and the Inspector depited by the Superintendent. 
Special Branch, O. I. D. files the complaint, it cannot 
be said that the prosecution is not properly. filedmall 
because the Inspector is not deputed by the Deputy 
Inspector himself. It cannot be said that it was the 
intention of the Government that thé Inspector of 
the Deputy-General’s choice only- should file’ the 
complaint. In re 8. B. BATLIWALA Mad. 747 


: Search list—Accused signing-search list hav- 

tng endorsement: to.effect that certain thing-waser 
. found in his possesston—Hvidentiary ' value of, 

it is doubtful how far an admission by an accused” 
by merely signing the search list containing an 
endorsement to ‘the effect that acértain thing wag» 
found. in his possession, could ‘be legal. proof.in a 
Criminal'trial. The mere signing by the accused, who 
was not present atthe search of this document does 
not, at the most, show more than that the-particular 
thing was.found at his house. SURAJ NARAIN- OHAUBE 


v,-EMPEROR “All, 462 
——~— Transfer. -Sen Criminal Procedure . Gode, 
. 1898, s; 526 507 


Transfer—Resummoning of witnesses, “SEE 
: Criminal: Procedure Uode, 1898, s. 350(1) 200 
—Transfer— Trial de-novo. Ske Orintinal 
‘Procedure. Oode, 1898, s. 350 (1) ‘250 

Transfer of case—e-nove » trial, «See 
- Criminal Procedure Code, 1898, s. 390 (1) 99278 
Transfer of case—lraming of new: charges, 
‘SEE Criminal Procedure Code, 18698, s. 30-01) wW, 4 

: A 











Transfer of case—Notive to ‘parties ‘before 
transfer, t/necessary—Any “person can bring to 
notice oy District Magistrate, facts suggesting that 
transfer of case is advisable. 
lt may well be that it is advisable for a District 

Magistrate -ordinarily to issue. notice to the ‘accused 
or complainant or both before transferring a case 
from one -Uourt to another but. there is certainly 
-no law: which requires him to do go. 

There is nothing in the provisions of. the-Orimi- 
nal Procedure Uode, which would prevent any per- 
‘son from bringing facts to the notice of the District 
Magistrate which might. suggest to that Magistrate 
that it is-advisable to transfer a case from one 
Uourt to another, The mere fact that the District 


«Magistrate received infurmation on. an. application 


would not debar him, from making ana order ‘for 
- transfer if it appeared to bea proper ordbr, - KAMNI 
BEGAM v. EMPEROR ‘All: 460 
—Tiansfer of case—Rights of -complainant. 
Sse Criminal Procedure Uode, 1093, 8.3235 °187 
——-Trial by jury— Main features - of case 
exhaustively dealt with by Judge in charge—Non- 
rejerence to minor detuals, if misderection. 
Where a Judge summarizes: before the jurbrs the 
entire evidence im weich all the main features -Of 
the case are exhaustively dealt with, mere--non-re 
ference to minor mutters of detuil does not amvunt 





to misdirection or lun-direction. IRINOHIPADA 
DAFADAR v. EMPEROR Ual.~929 
Trial with assessors, SEE Oriminal - irv- 

cedure Uude, Lys, s. 09 -29 


Gustom—Party must show ihat he is governed by 
custom and whut thut custom ts. 
A party relyiug on custom must preve firstly that 
he is governed by custom, and secondly what that 
custom is. Nawaz Din v. Mauna Bakussa Lah. 399 
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Riwaj-i-am and manuals of customary law— 

Evidentiary value of. 

The riwaj-i-am is a public record prepared by a 
public officer in discharge of his duties and under 
Government rulesand it is admissible in evidence to 
prove the facts entered therein subject to rebuttal and 
the statements therein may be accepted even if un- 
supported by instances. Further, mauuals of custom- 
ary law in accordance with riwaj-i-am have been 
issued by authority for each district, and stand on 
much the same footing as the riwaj-i-am itself as 
evidence of custom. ISMAIL KUUSRAL V. YAKUB MADAD 
Kuan Pesh. 793 
———— (N.-W. F, P.)—Alluvion—Law applicable— 

Wajib-ul-arz showing that land formed by alluvion 


belongs to adjacent ripairan owner—Such person 


becomes owner of such land as soon as it emerges 

from river. 

Where a riparian owner claims land which is 
formed by alluvion lying adjacent to his own land, 
custom is the law which is to be appliedin such 
Gases under the Bengal Alluvion and  Diluvion 
Regulation XI of 1825, which was made applicable 
to the Punjab bys, 3, Punjab Laws Act VI of 187?, 
and hasbeen continued in force in N.-W. F., Province 
by s. 4 of the Law and Justice Regulation VII of 1901, 
and where wajib-ul-arg of the village provides that 
such land belongs to the adjacent riparian owner, 
such person becomes the owner of it assəon as it 
emerges fromthe river. Pasanp v. Faiz TALAB 

Pesh. 154 

Awans— Power of making testa- 

mentary dispositions—Will in favour of sister's 
son to total exclusion of collaterals—Validity. 

The case of each tribe should be decided on its 
own custom. The Awans are governed by Awan 
Oustomdry Law and the mere fact that they live ina 
village Kukar which is a part of Tapa Daudzai does 
not alter their pcsition, The Awans, according to 
their customary law, bave unrestricted power of 
making testamentary dispositions of their property, 
A will therefore in favour of sister's son to the total 
exclusion of collaterals is valid. ISMAIL K4USHAL v. 
YAKUB Manap Kuan Pesh. 793 
Custom (PunJab)—Adoption—Jhali Jats of village 

Dehlon, District Ludhiana~—Adopted son, if can 

succeed collaterally. 

Among Jhali Jats of the village Dehlon, District 
Ludhiana, an adopted son can succeed ¢e llaterally 
in thefamily of his adoptive father. JaaTa v, 
Bueea Lah. 308 
~~~-—e-Alienation — Ancestral property — Dower 

deb: of Muhammadan— Alienation by, of ancestral 

property tn lieu of such debt in favour of wife— 
feasonable amount of dower debt—Question is one 
of custom which should be pleaded and proved— 

Point cannot be raised for first time in appeal, 

Under Muhammadan Law, dower is to be regarded 
asa debt due from the husband to the wife. This 
debt is payable on demand. Thisdebt isa just 
antecedent debt arising out of the contract of marriage. 
The husband is, therefore, fully entitled to alienate 
ancestral land ip favour of his wife in lieuvf this 
debt, provided it is not unreasonably high. 

The question as to what is regarded as a reasonable 
amount of dower amongst the Jats of Qurdaspur 
District is a question of custom and it is incumbent 
on the party to raise this point in their pleadings 
and to lead evidence thereon. If & party relies on 
custom, it must prove firstly that it is governed by 
custom, and secondly, what that custom is, If the 
party wants to show that custom -does not permit the 
alienation of a good deal of ancestral property in lieu 
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of dower, itis open to them to get an issue framed 

on this point and to lead evidence to prove the 

custom. On his failure to do so, hecannot raise such 

point for the first time in appeal. Nawas Din v. 

MaAULA BAKHSH _ Lah. 399 

——— Applicability — Mahajans of Hissar, whe- 
ther governed by Hindu Law or custom. 

The Customary Law of a District is based, on 
inquiries made in rural areas at the time of the settle- 
ment, and no representatives from towns are con- 
sulted as a rule. The Mahajans of Hissar are mot 
usually found amongst the land owning rural popula- 
tion to any appreciable extent. Their main litelihood 
is business and are governed by Hindu Law and not 
Customary Law. The fact that Mahajans were 
consulted, while preparing the riwaj-i-am would not 
show that the riwaj-f-am was evidence about customs 
obtaining amongst all the Mahajans of tha district 
particularly amongst residents of towns, when there 
is no evidenca to show that any representatives of 
Mahajan residents of towns were consulted. Patru 
Mav v. BADRI PARSHAD Lah. 403 
——_———Mair Minhas (Rajputs) of Chakwal Tahsil 

of Jhelum District—Will by sonless proprietor of 

ancestral or self-acquired property in favour of 
his daughter's daughter, in presence of his brother 

— Validity. a h : 

The power of testation is co-extensive with the 
power of gift. i h 

Among Mair Minha Rajputs of Ohakwal Talsil 
inthe District of Jhelum, a sonless proprietor can 
will away, in presence of hisbrother, his ancestral 
or salf-aoquirad property in favour of his dauzhter's 
daughter. Wari DAD v. Imam Kuaton Lah, 424 
Proof of custom—Few recent instances do 

not establish custom. 

A few instances of recent times ara not sufi sient to 
establish custom [It can be established only by proof 
of “ancient” instances. Notan Das v. Karamu HUSSAIN 
Sean Lah. 513 

Riwaj-i-am — Presumption, rebuttal of — 

Judicial finding, value of for rebuttal —Proof of 

—Judgment on question of custom, whether evidence 

—Hvidence Act (I of 1872), ss. 13, 42, 

Although an initial presumption of correctness 
attaches to an entry inthe riwaj-i-am, the presump- 
tion isa rebuttable one and there is no good reason 
why that presumption should not be held to be re- 
butted by a finding arrived at after an exhaustive 
enquiry and why such finding should be placed on an 
inferior footing than the entry in rewaj-i-am. 

A judgment on a question of custom is relevant, not 
merely as an instance under s 13 but also under s. 42, 
Evidence Act, as evidence of the custom. Whena 
custom is repeatedly ascertained “and acted upon 
judicially, the production of such judicial decisions 
is sufficient to prove the custom. Sane MOHAMMAD Y. 
JAWAHAR KHATUN Lah. 775 
— Rohtak District — Alienation — Father'a 

power. 

According to the Customary Law of the Rohtak 
District a father has an uarestricted power of 
alienation and no TR of geg a and 

ity arises. PAHLAD SINGA v. SUKHDEV SINGH 
necessity a an aa 
Succession —Awans of Khushab Tehsil, 

Shahpur District -Non-ancestral property— 

Daughters v. Collaterals. p 

Accurding to the custom governing Awans of the 
Khushab Tehsil ia Shahpur District collaterals are 
not entitled to succeed to non-ancestral property in 
preference to a daughter, SHER MOHAMMAD V. JAWAHAR 
KHATUN Lok, 776 
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— Succession— Claimant and deceased of 
same got—Deceased leaving no heir—Claimant, if 
can succeed. 7 
A circumstance that a person is of the same got 

as the deceased cannot give that person any right 

to succeed to the property of the deceased even 
though he has left noissue or near relation. NAURATA 

v, RAN SINGH : Lah. 801 

~ Succession — Sayeds of Dera Ghazi Khan 

District follow Muhammadan Law. 

Sayeds of the Dehra Ghazi Khan District follow 
Muhammadan Law in matters of succession. Notan 
Das v. Mausam Hussain SHAN Lah 513 

Succession— Self-acquired property—Sansi 

Jats of Amritsar District—Daughters exclude 

collaterals of seventh degree. 

Among. Sansi Jats of Amritsar District, daughters 
exclude collaterals of the seventh degree in succession 
to the self-acquired property of their father. Ganao 
v. Huxam KAUR Lah. 420 

Succession —Widow succeeding collaterally 

—Onher death heirs of her husbandand not of 

last male holder succeed. 

After the death of a widow-who had succeeded 
. collaterally, it is the heirs of her husband who have 
tobe soughtfor and not the heirs of the last male 
holder. Ganao v Huxam KAUR Lah. 420 
Dekkhan Agriculturists' Rellef Act (XVII of 

1879), S. 2—Agricuiturist agreeing to waive 

siatusat time of passing decree—Whether can 

claim it at time oj execution. 

An agriculturist judgment-debtor who at the time 
of the decree agrees to . waive his status, can be 
allowed to go back upon the agreement and claim 
all the benefits of an agriculturist at the time of 


execution, PREMCHAND NanikMAL ~v. Manoman 
HARSUMAL Sind 202 
Decree—Execution. Sze Oivil Procedure Code, 

1908, 8. 47 77 


Execution—Decree against firm is decree 
against its partners individually and can be execut- 
ed against them—Inclusion of other persons along 
with some pariners in execution application— 
Validity of application. 

When a suit is brought against a firm and judg- 
ment obtained against it, the action is really 
against the persons who constituted the firm and the 
judgment is really a judgment against the indivi- 
duals, The decree obtained against the firm in such 
a suit must, therefore, be taken to be a decree 
against the partners individually and the decree- 
holder can execute the decree against the partners 
individually, The mere fact that along with some 
partners of the firm someother persons are stated. 
to be the remaining partners of the firm in the 
petition for execution, cannot make the execution 
invalid and the petition is valid with regard to 
the actual judgment-debtors named in the peti- 
tion, Kriranta Kumar GUBHA, REOBIVER v., PULLIN 








Kersana , Cal. 812 
5 Validity—Suit against Munterpality— 
Municipality Superseded and Admtnistrotor 


appointed before decree in suit—Administrator 

not brought on record—Decree, if can be executed 

against property in his hands— Punjab Munierpal 

Act (JIL of 1911), e. 238. 

A pereon instituted a suit against a Municipal 
Committee for recovery of certain amount. Before the 
date of the decree, however, the Municipal Com- 
mittee was superseded by the Local Government 
under s. 238, Punjab Municipal Act, and an Aami- 
nistrator was appointed tocarry on the duties of 
the Oommities. The plaintif took nosteps to bring 
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the Administrator or any other person as the legal 

representative of the Municipal Committee on the. 
record before the decree was passed. When the 

decree wag soughtto be executed against the prop- 

erty in the hands of the Administrator, he raised an 

objection tliat the decre: was a nullity: 

Held, that the decree was a nullity ag the legal 
representative of the Municipality wag not brought 
on the record and could not be executed against any 
property ia the hands of the Admunistrator 
ADMINISTRATOR, LA corE MUNICIPALITY v. SIRAJ Din 

Lah, 389 

Deed—Construction. Married Womens Pro- 

perty Act, 1874, s. 6 119 FB 

Construction -1f can be construed by re- 
ference to authorities — Intention of parties, 

Per Wort, C. J.—It is not very profitable to attempt 
to construe a document by reference to authorities; the 
words of euch document must be taken, and the Court 
must ascertain, as best it can, what the intention of 
the parties was in accordance with the terms as ex- 
pressed by them. Ras Kumar BHARTHI V. SURAJDEO 


SEE 








Sasl Pat. 533 

Construction —Mortgage. Ses Stamp Act, 

1990, s. 2 (17) “469 

——— Recital —Legal effect of —Whether question 
of law. 


The legal effect of recitals in a deed is a question 


of law, LAKSAMI NARAYAN JIU v, JAGADI-H CHANDRA 
Cal. 477 
Divorce Act (IV of T869),S. 14—Proviso~ Chris- 


tian—Hu.band living in adultery—Wife deserted 

—Wife remarrying Muhammadan by becoming 

Muhammadan and belteving that in so doing her 

previous marriage, with Christian husband would 

be dissolved—Diszretion under s. 14,7f can be 
exercised in her favour. $ 

Where a woman who has been treated with gross 
cruelty and has been deserted by a husband guilty 
of habitual adultery, under the most aggravating ` 
circumstances, and who, after her husband had left 
the place where he had in fact long deserted her, 
married, as she thought, in good faith, another 
Muhammadan husband under Muhammadan Law 
and endeavoured to lead a decent and self- 
respecting life believing that by so doing she would 
herself become a Muhammadan and her marriage 
with her Christian husband would ipso facto be 
dissolved, it cannot be said merely because she 
was wrongly adviced as to the law, that exercising 
discretion in her favour and granting her decree 
nisi, would encourage immorality. In such a case 
discretion under s. li, Divorce Act, should be 
exercised in her favour. Mrs. FELIOIANA Hore v, 
Doucias W. Hops Sind 16988 
s. 37—Jurisdiction of Court to order 

husband to furnish security some years after 

decree for judicial separation. 

The power to make any order on the husband to 
secure 8 gross sum or annual income for the wife 
can only be exercised on the passing of the decree, 
On a right interpretation of the word “on,” the 
Court has nc power to order the husband to fur- 
nish security over four years after the decree for 
judicial separation. Q.D. Kitonson v. W. L. D. 
KITO, SON Cal. 729 
—S, 37—Order to secure and order for pay- 

ment are different—Court, if can direct perjormence 

by husband of payment-vrder to be secured. 

Though an order to secure and an oxder for pay” 
ment can be made simultaneously, they are essen” 
tially different. Under an order to secure, the hus 
band when he has furnished security, has no fug 
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ther liability, nor if his circumstances thereafter 
become less prosperous can he apply for the return 
of any portion of it. On the other hand both under 
the Statute in India andin England the husband 
can have a payment order varied from time to 
time in accordance with his means. The power 
given to the Court is that when it has decided 
what inthe circumstances is the proper sum for the 
maintenance of the wife, it canorder the husband 
to secure part of that sum and can make a payment 
order for the balance. The Court, however, cannot 
direct performance bythe husband of a payment 
order to besecured. G.D. Rirogson v. W.. L. D, 
Ritosson Cal. 729 
Easement—Highway—Public highway and village 
path—Distinction—Question whether pathway is 
public or village pathway—Considerations in 
deciding. 

There isa distinction between a public highway 
and a village path. A village path comes under the 
description of the second class of rights intermediate 
between public and private rights. These rights 
belong to certain class of persons or certain por- 
tions of the public such as the free men of a city, 
the tenants of a manor, or the inhabitants of a 
parish or village, and have their origin ordinarily 
in custom. A public highway, on the other hand, 
exists for the benefit of all the King's subjects, and 
its source ordinarily is dedication. 

In deciding whether a particular pathway is a 
public highway ora village pathway, it is not 
enough to say that there could be a public highway 
having no public place as any of its termiuus. The 
entire evidence onthe record relating to the posi- 
tion of the pathway, the purposes for which it is 
used and the people who use it, together with the 
entries in the Oadastral Survey records shoild be 
considered by the Court and a proper conclusion 
arrived at, as to whether the pathway in question is 
a village pathway or public highway. If, it is 
found to be a village pathway, the rights to which 
are vested in the villagers only, no question of 
injury to public rights would arise, JATINDRA Nata 
MALLIOK v. Satya KINKAR SAIN Cal. 53 
— Lost grant—Principle of—Circumstanses 

that no lawful grant could be mıde— Presumption 

of legal origin, if arises. 

The principle of lost grant is itself based on 
good sense. But no presumption of legal origin is 
possible when the circumstances are such that no 
lawful grant could be made. All grants must be 
subject to the right of the public and even the 
Crown cannot make a grant entitling a person to 
commit®a public nuisance, If, therefore, the exercise 
of the rights which a party claims amounts to an 
infraction of the rights of the public, no presumption 
of their legal origin can properly be made. JATINDRA 
NATH MALLIOK v. Satya KINKAR Sain Cal. 53 
Easements Act (V of 1882), s. 7, Illus. D— 

Drainage of water from higher to lower level— 

Owner of former, if can introduce water foreign 

to land — Regular stream of water and one caused 

by melting of ice —Distinction. 

There isa natural right of drainage from higher 
lands to lower lands of water flewing in the usual 
course of nature and in undefined channels. The 
right, however, of the superior proprietor is not quite 
absolute. It would not, for instance, be within his 
right to introduce water which is foreign to the 
lands. Further, thereis no obligation upon the owner 
of the lower land to submit to an artificial discharge 
of water frem his neighbouring lands.’ The upper 
proprietor may drain his land, and the proprietor 
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below must receive the water so drained; but the 
upper proprietor may not by adopting a particular 
system of drainage or by introducing alterations in the 
mode of drainage, cause the drainage water to flow on 
his neighbour's land in an injurious manner. Fur- 
ther, the upper owner is not entitled to do anything 
that will throw on the inferior tenement any water 
which would not naturally come there Though the 
upper proprietor has the right to collect the water 
falling from the higher ground inone body in the 
course of draining his land, yet that right again 
js not absolute. It must not hurt the inferior tene- 
ment. 

There is a distinction to be taken in law between a 
regular flowing stream of water, though it sometimes 
may be dry, and those occasional bursts of water 
which in times of freshes or melting of ice and snow 
descend from the hills,and inundate the country. 
MELEPAT MADHATHIL M. R. VENKITARAYA. AYYAR v. 
NEELAMANE SANKARAN EMBRANDIRI Mad. 425 


Estoppel. See Evidence Act, 1872, s. 116 555 

————— District Board issuing licenses to motor bus 
or two months—Board having no power to issue 
licenses for shorter period than l year—Owners 
accepting them—If can subsequently contend that 
licenses were ultra vires. 

District Board through its special officer issued 
licenses to the motor bus owners for a period of 
two months only. The owners accepted the licenses 
with the knowledge that they were issued for two 
months only. Subsequently they contended that the 
Board had no authority to issue licenses for a 
temporary period of two montha but for a period of 
one year: 

Held, that the act of the Special Officer was the act of 
the District Board, and, therefore, the ordinary laws of 
estoppel that arise out of the conduct of principals 
apply equally well to a contract of this nature 
entered into by the District Board through its exe- 
cutive officers with the motor bus proprietors, who 
were estopped from denying that the Board had 
authority for issuing licenses for a period of two 
months. The question of estoppel was not affected 
by the ultra vires nature of the order, PRESIDENT, 
District Boarp, Kistna, MASULIPATAM v KENERU 
LaksMMAYYA Mad.126 


Person expending money on another person's 
land—Acquiescence.of true owner—EHssentials for 
estoppel. f 
Where a person expends money on the another's 
land, the following essentials must co-exist in order 
to constitute acquiescence whicb would estop the 
true owner. i 

In the first place the plaintiff must have made 
a mistake ag to his legal rights. Secondly, the 
plaintiff must have spent some money or must have 
done some acton the faith of his mistaken belief. 
Thirdly, the defendant, the possessor of the legal 
right, must know of the existence of his legal right 
which is inconsistent with the right claimed by 
the plaintiff. Fourthly, the defendant, the pos- 
sessor of the legal right, must know of the plaint- 
iffs mistaken balief of his rights. Lastly, the 
defendant, the possessor of the legal right, must 
have encouraged the plaintiff in his expenditure of 
money or in the other acts which he has done, 
either directly or by abstaining from asserting his 
legal right. Where all these elements exist, there 
ja fraud of sucha nature as will entitle the Oourt 
to restrain the possessor of the legal right from 
exercising it, but, nothing short of this will do. 
MaPAL v. RANA Lah. 198 


xily 


Evidence—Appreciation of, with reference to pleas, 
previous statements and conduct of particea— 
Execution of registered gift deed—Effect sought to 
be avoided on ground of insanity of executant at 
time of execution—Duty of Court in scrutinizing 
evidence with advertance to s. 19, Contract Act (IX 
of 18:2)—Fatlure—Finding on issue of insanity 
—If binding in second appeal—Plointiff adjudged 
sane at date of suit—Findiny not challenged— 
Point, if can be raised at stage of evidence. 
Where the plaintiff is adjudged to be sane at 

the date of suit and she has not challenged that 

finding but continues the litigation as sane, it is not 
open to her to argue that she is an alleged lunatic 
at the stage when her evidence isto be given. 

The evidence on record has to be appreciated 
with yeference to the pleas and previous statements 
and conduct of parties and not in ignorance of the 
same and when the final Appellate Court has failed 
todo this, it cannot be said that it has arrived at 
a finding of fact binding on second Appellate 
Court. This duty of appreciation of evidence is of 
utmost importance and should be carried out with 
advertance to the law of contract found ings 12, 
Contract Act, ina case where the effect of a re- 
gistered gift deed is sought to be avoided by the 
-party on'the ground of the alleged insanity of the 
executant at the time of the execution, Where the 
trial Court and the Appellate Court have failed to 
bear this inmind while coming to their conclusions, 
the decision of the final Court of fact.on the issue 
of insanity will not be binding in second appeal. 
HAZARARI v. Fatman Nag. 80 

Attestation — Attesting witness, if can be 
presumed to have knowledge of contents. 

An attesting witness cannot be presumed, from the 
mere fact of attestation, to be aware of the contents of 
the document, much less to a mere recital of boun- 
daries. ChUNI SHAH v, AMAR SINGH Lah. 966 
Birth and death registers~Entries in — 

Cannot be admitted without identity is proved. 

Entries of the names of persons ina register of 
births or deaths or marriages cannot be positive 
evidence of the birth, death or marriage of such per- 
sons unless their identity is fully proved. HEMANTA 
Kumar Das v. ALLIANTZ UND STUTTGARTER Lire 
Insurance Co, Ll tp Cal. 517 
Evidence Act (l of 1872), 8. 13. Sre Custom 

(Punjab) | 775 
$.30—Confession of accused, how far 
evidence against co-accused.. 

Confession made by accused is not evidence 
‘against other accused. Under s. 300f the Evidence 
Act, such confession can only be taken into consi- 
deration against other accused but that does not 
mean that the confession can take the place of evi- 
derce so faras the other accused are concerned. 
In re RAMASWAMI Gounpan Mad. 494 
--—— $. 32—Case under s. 302, Penal Code (Act 

XLV of 1860)—Evidence as to intention consisting 

in statements alleged to have been made by deceased 

to witnesses— Admissibility. 

Where in a case under s. 302, Penal Node, the 
only evidence regarding the motive ofthe accused, 
that the deceased was denying the return of the 
jewels borrowed by the accused, consists in state- 
mente alleged to have been made by the deceased 
himself to the witnesses, those statements are in- 
admissible since they are statements made by a 
deceased person not falling within s. 32 of the Evi- 
dence Act. THARHEPEDIKAYIL VEBRANJUTTI HAJI v. 
EMPEROR Mad. 808 
= ~S. 33—Previous suit not between same 

parties—Deposition therein, if can be admitted 

qn subsequent suit, 
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When parties to the subsequent suit are not thè 
same as those to the previous suit nor are they re- 
presentatives of the parties to the previous suit, a 
deposition of a witness.in the former suit cannot 
be accepted as evidence in the subsequent suit. Ma 
Tuer Su v. Ma Kyr Dan Rang. 547 
————_ $.4.1— Judgment in rem, when not conclusine. 

A judgment in rem isnot conclusive if it relates 
to a matter which need not have been controvert- 
ed or which was not material or which only came 
collaterally into question or which was only inci- 
dentally cognizable. The principle is that in order 
to be a judgment in rem binding on the world, 
there must be a finding on status which is not only 
the foundation of the judgment but is necessary 
for it. MEeNAHEM Mesua MENAHEM Messa v, Moses 
Bounty Menavee Messa Bom. 836 
———— 3. 41— Word ‘Court’, if includes foreign 

Court—Judgment of foreign Court creating status 

of administrator in favour of person in respect of 

estatc of deceased not domiciled within its 
jurisdiction—Whether binding on Court of other 
country. 

The word ‘Court’ in s. 41, Evidence Act, does not 
only mean a Court of British India. Although theex- 
pression is not used, the section is clearly dealing with 
what are known as judgments in rem, and, “competent 
Oourt “ means the Court of any country which is 
competent to pass such judgment asis referred to 
in the section. that is to say, a judgment in rem. 

It 18 true that where the Court of a State gives a judg- 
ment affecting the status of a person domiciled within 
its territory, such judgment is treated by the comity 
of nations as analogcus to a judgment in rem, and 
as binding all the world over. The succession to 
the estate of a decrased person is governed by the 
law of his domicile. Where a person domiciled ia 
one country dies leaving assets situate in another 


-country, the Courts of the latter country have juris- 


diction to appoint a representative of the deceased 
in that country and to distribute the assets in that 
country according to the law of succession of the 
country of domicile, such law being ascertained in 
accordance with the ordinary laws of evidence, 


-which usually involve calling expert witnesses on 


the subject. There is, however, no case which 
establishes that by the comity of nations the 
Courts of one country are bound fo accept as con- 
clusive, on a question as to its own law and in a 
matter upon which itis called upon tu adjudicate, 
the judgment of a foreiga Court. No Court can pro- 
nounce a judgment in rem binding outside the 
state in which the Court exercises jurisdiction unless 
such judgment affects either a thing situdte, or a 
person domiciled, witbin such state. The only 
judgment in rem as to status absolutely is the judg- 
ment pronounced not only according tothelaw of 


the domicile, but by the Court of domicile. The 


judgment of any other Gourt as to such status 
would have no extra-territorial foree or validity, 

The judgment, therefore, of the Alexandria Court 
declaring a will to be invalid and creating a status 
of an administrator in favour of a certain person 
in respect of the estate of the deceased domiciled in 
Aden has no effect as judgment im rem in respect 
of the properties outside the jurisdiction of the 
Alexandria Court, that is outside Egypt and is 


not, therefore, binding on Bombay Uourt. MENAHEM 
MESHA Mena EM Messa v. Moses BUNIN MBENALEM 
MESSA | Bom. 836 

8.42. Sze Custom (Punjab) 775 


—— -— 88.`60, 160—Witness 


not stating orally 
what the accused wae 


alleged to have said—No 
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recollection of facts nor statement that he had 

reported facts correctly—Evidence held inm- 

admissible, 

Where no attempt was made by a witness to 
state orally before the Court what the accused in 
each case was alleged to have said nor did he state 
before the Court that, although he had no specific 
recollection of the facts themselves, he was sure 
that the facts were correctly recorded in the docu- 


ment: 

Held, that this evidence was inadmissible. 
Sopar Prnor Das v EMPEROR Loh. 707 
———— $5. 62, Expl. 2, 124—Whole document 

with signature must have been made with one 

uniform process to bring it under s. 62, Expl. 2 

—Document privileged under s. 12i—Copy made 

by uniform process—Copy and original signed 

at different times—Copy is not originaland is 
inadmissible. 

To bring a document within the meaning of s. 62, 
Expl. 2, Evidence Act, the whole document with the 
signature must have been made by one uniform 
process. Where a document is entitled to privilege 
under s. 124, a copy of the document though made 
by one uniform process namely by typing on type 

‘machine but signed subsequent to the signing of 
the original is merely a copy of the document and 
not the original document and is inadmissible in 
evidence, to prove contents of original, the original 
being a privileged document under s.12!. T. Stva- 
SANKARAM PILLAI v. AGALI Narayana Rao Mad, 592 
——-———88. 74, 77 —-Certified copy of entry of 

registration is proof of entry but not of contents. 

A certified copy of an entry of registration is ad- 
missible in evidence under ss. 74 and 77, Evidence 
Act, as proof of the entry, but not of the contents of 


the deed. Hrmantra Kumar Das v. ALLIANTZ UND 
STUTTGARTER Lire Insurance Co., LTD. Cal. 517 
8, 80—Statement under 8. 164, Criminal 


Procedure Code (Act V of 1898)— Presumption as 

to genuineness. 

Statements recorded under s. 164, Criminal Pro- 
cedure Code are presumed tobe genuine. SADULLA 
v. EMPEROR Lah. 32 
s. 91. Sres Promissory note 236 FB 
— $. 91—Partition deed inadmissible as 

unregistered—Admissibility of other evidence to 

prove partition. . 

Where in a suit for partition a deed evidencing 
partition between the parties is inadmissible owing 
to its non-registration, other evidence is admis- 
sible to prove the factum of separation in order to 
defeat the plaintifi's claim. It is for that purpose 








and that purpose alone that the evidence in the 
case must be adduced by the defendant. SULAIMAN 
Trae v. Cyrin Tica Pat.682 
--——— $, 92. SER Pre-emption 468 





—8,92—Contract reduced to writing—Oral 
evidenceto change terms—LIllegality not pleaded— 
Court, if can take notice. 

All that s. 92 excludes is oral evidence to contra- 
dict, vary, add to or subtract from the terms of a 
contract which has been reduced to writing. It does 
not preclude a party from showing that the writing 
was not really the contract between the parties but 
was only a fictitious or colourable device which 
cloaked something else Benami transactions afford 
a common illustration of this rule. In any case it is 
always permissible to look to the surrrounding circum- 
stances to see in what manner the language of a 
document was related to existing facts. 

Per Di$by, J.—Though the contract is apparently 

‘valid in form oy matter, extrinsic evidence is alwaya 
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admissible in variance of or in addition to the con- 
tract to show that the transaction is illegal and hence 
void even in the case ofa covenant or contract under 
seal. 

Per Stone, C. J.—A Oourt can, and must, take notice 
of an illegality, which emerges in the course ofa 
case although not pleaded. But a Court sould be 
very slow to do so and should not go out of its way 
to assume facts or draw inferences frum facts enpablia 
of another constru*'ion to tend to the conclusion that 
there has been illeg- lity of s) grave a nature neither 
pleaded nor raised by the issues, Ttshould be still 
more hesitant ifthe suit appears collusive. ASARAM 
v. LUDHES .WAR Nag. 6FB 
s. 92, proviso 2—Deed conta®aing some 

terms of tenancy—Evidence of separate oral agree- 

ment containing ether term, admissibility. 

When a document contains only some of the terma 
of a tenancy, evidence of a separate oral agreement 
containing other terms which were not reduced to 
writing can be given. (HAMPARAN JAIN v, SRIPATI 





Nari DEB Cal. 355 
——-~——~—s, 114. SER Penal Code, 18°0, s. :09 396 
—————§. 115. 
See Estoppel 126,198 
Sre Landlord and tenant 599 





$.116—Tenant admitting landlord's title— 

S. 11°, if applies—Hstoppel — Whether makes any 

difference if landlord puts him in possession or 

af he merely attorns him. 

Once a tenant admits the title of his landlord and 
acknowledges that he is the person to whom he shall 
pay the rent, s. 118, Evidence Act, will apply and 
it does not make any difference whatsoever whether 
that landlord has put him into possession or whether 
the tenant has merely attorned tohim. Of course it 
is open to every tenant to prove that he attorned 
under coercion or asa result of fraud, misrepresenta- 
tion or mistake, but subject to this modification every 
tenant is estopped from denying the title of his land- 
lord when with open eyes he has attorned to him and 
has admitted that he was entitled to receive the 


rent. RAM Ditta MaL Morr Ram o, OHARAT SINGH 
Leuna Sina. Pesh. 555 
—5, 124. See Evidence Act, 1872, s. 62 





Expl. 2 592 

8.145—Ezamination of witnesses regarding 
statement to Police—Witnesa not confronted with 
statement—Admissibility of statement. 

Where a witness has not ben confronted with, the 
statement he had made to the Police in his examina. 
tion regarding such statement, the statement is not 
admissible inevidence. ISMAIL K»UsdAL v. YAKUB 





MADAD Kuan Pesh. 793 
——~ — S$. 160. SER Evidence Act, 1872, s 60 
Ah 707 
Execution. 
Ser Burmese Buddhist Law 435 


Sze Civil Procedure Code, 1909, s. 47 7 
————Attachment — Exesution of warrant of 
attachment, if judicial act. 
Quaere.—Whether the execution of warrant of 
attachment by a process-server could be considered 
a judicial act in respect of which presumption 
that it took place at the earliest period of the 
dayon which it took place, could be made, 


PooNAMOBAND v. FULABAI Nag. 971 
Attachment—Property exempt from, on 
ground of judgment-debtor being agriculturist — 


Property, if retains immunity in handa of his 
legal representatives who are not agriculturists, 
after his death. 

Exemption from attachment attaches to the prop- 


wiwi. 
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erty itself and not tothe person holding the prop- 
erty forthe time being and consequently if the 
property happens to come within the meaning of 
cl, (e) of the proviso, to sub-s. (1) of s. 60, Civil 
Procedure Code, it is immune from attachment. 
Property exempted from attachment. on the ground 
of the judgment-debtor being an agriculturist re- 
tains this immunity even after the death of the 
judgment-debtor even if the property passes into 
the hands of his legal representatives who are not 
agriculturists. Where in execution there is a find- 
ing thatthe property is exempt from attachment, 
the finding operates as res judicata in a sub- 
sequent gxecution against the legal representatives 
of the judgment-debtor. Firm Gurparssap Dewat 
Ram v. KISHEN OHAND Lak, 835 


-—Ezxecuting Court, when can refuse to execute 
decree—Suit by guardian on behalf of minor dis- 
missed awarding costs to defendant—Order not 
stating against whom costs awarded—Liability of 
ward—Eaecuting Court can refuse to execute decree 
against him. 

Ordinarily a Court executing a decree cannot go 
behind the decree and has no power to entertain 
any objection as to the validity of the decree or as 
to the legality of the character of the decree, but 
this is only true in a case when a Court passing the 





decree had got juriediction to rass it, but where. 


the Couit passing the decree was inherently in- 
competent to pass the decree and had absolutely no 
jurisdiction to pass it, its decree is a nullity and 
no question ofthe validity of the decree arises in 
such a case andan execution Oourt can refuse to 
execute the decree on the ground of its being a 
nullity inthe sense ofits not being a decree at all 
in the eye of law. f 

The case of a Court passing a decree against a 
person who isnot before itis no better than that 
of its passing a decree against a dead person. 

Where, therefore, a suit brought by the guardian 
of a minor on behalf of the ward is dismissed on 
the ground that the ward had attained majority 
three years before the suit, awardiug costs to the 
defendant, the order, however, cmitting to make 
specific mention of the person against whom the 
costs were beirg awarded, the ward cannot be made 
liable for the costs, he, strictly speaking, not being 
a party to the suit. The executing Couit can, 
therefore, refuse to execute such deciee against him. 
SURAT BAKSA SINGH v. PHALDAN SINGA Oudh 69 


Powers of executing Court—Sutt against dead 
person given up—Son made party defendant— 
Plaint amended so as to make suit against him 
alone—Relief sought against asseis of deceased in 
his hands— Consent .decree passed—Son, if can 
raise objection in execution, thut Court had no 
jurisdiction to pass decree. 

The executing Courtis competent to go behind 
the decree and refuse to execute it if the Court, 
which passed the decree, had apparently no juris- 
diction either territorial or pecuniary or in respect 
of the person of the judgment-debtor. 

But where a suit that is started against a dead 
person is given up and his son is made a party 
defendant by amending the plaint making the suit 
against him alone, and seeking relief to the extent 
of the assets of the deceased in his hands, the suit 
cannot be said to be against a dead peison and 
the Court has jurisdiction to pass a consent decree 
and its execution cannot be challenged by the son. 
Tursi Mont DASI v. SUBHAS CHANDRA PRAMANIK 

Cal. 340 
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Sale—Setting aside of, See Civil Procedure 
Code, 1908, s. 66 717 
Step-in-aid—Application in wrong Court— 

Whether step-in- aid 

An execution application made in a wrong Court 
is not a step-in-aid of execution. FIRM ABDUL 
Rasim-MovamyaD GULZAR v. FIRM FATEA MOHAMMAD- 
Din MoHAMMAD Lah. 483 
Executor De son tort—Suit by, to recover debts 

due to deceased's estate ~ Maintainability, A 

An executor de son tort isnot entitled to recover 
debts due to the estate of which he has wrongfully 
taken possession, Fır BALKISAN HUKOMIOHAND v. 
JATNABAL Nag. 531 
Garnlshee—- Attachin-gcreditor stands in shoes of 

judgment-debtor—No debt due by garnishee to 

judgment-debtor—Attachment, if can be made— 

Judgment-debtor parting with interest—Rights of 

attaching creditor. 

In a garnishee proceeding the attaching creditor 
stands in the shoes of the judgment-debtor No attach- 
ment can be made, when there is no existing debt 
„due by the garnishee to the judgment-debtor, and if 
the jadgment-debtor has already parted with his 
interest in the debt by assignment or created an 
equitable charge in respect of the same in favour 
of another person, the attaching creditor acquires no 
largar rights than his debtor. But when the judg- 
ment-debtor still remains the owner of the money 
due by the garnishee, the mere fact that he has 
entered into a contract with another person that the 
fund shall be applied in any particular way does 
not prevent the creditor from attaching the fund, 
LaAGDIR Nausi v. SURENDRA Mo un Nag Cal. 320 
General Clauses Act (X of 1897), S 3 —Interest 

of partnerin partnership assets consisting of 

land, whether benefit arising out of land. 

Queere.—It is doubtful whether the interest of a 
partner in partnership assets consisting among other 
things, of landcan be rightly described as a benefit 
arising out of land within the meaning of s, 3, General 
Clausss Act. PALKAT Ram V. BHAGWAN SINGH 

Lah. 116 
s. 10—Compromise decree payable by instal- 
ment with default clause—Instalment deposited in 

Court day late, Court being closed on due date— 

Execution of decree—S. 10 held not applicable— 

Decree held could be executed. 

Section 10, General Olauses Act, applies to a case 
in which an act is allowed or ordered to be done 
by an Act of the Legislature. 

A compromise was entered into under which the 
decres was to be paid in a number of instalments, 
By the terms ofthe compromise if two suc@essive 
instalments were in default, all the remaining in- 
stalments would be treated as in default and the 
decree-holder would be entitled to execute the whole 
of his decree The judgment-debtor deposited the 
second instalment in the Oourt even though he 
could have passed it to the decree-holder, a day late 
as the Court was closed onthe due date being a 
holiday. The decree-holder took out execution of 
the whole decree and the judgment-dsbtor objected ; 

Held, that s. 10, General Olauses Act, did not 
apply to the caseeto extend thetime as the act of 
payment was not directed orallowed to bedone by 
an Act of the Legislature but ordered or allowed 
to be done by the decree. Moreover, as the decree 
was an agreement betweenthe parties the time was 
of the essence of the contract and as soon as the 
due date of the payment passed, the right of the 
decree-holder accrued. Ram KINKAR SINGA v KAMAL 
Basını Devi Pat, 881 
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Government of Burma Act, 1935,s. 85. Sem 
Civil Procedure Uode, 1908, s. 151 511 


Government of India Act, 1935, (25 and 26 
Geo V. Ch. 42),8.49 \(1)—Executive duties of 
Governor— Ministers, if must be consulted—Hxercise 
of individual judgment, though not required—His 
act, if can be questioned. 

There is no provision in the Government of India 
Act, 1935, which requires the Governor to consult 
his Ministers before performing executive acts. The 
Instrument of Instructions implies that he should 
consult his Minister; for without consulting them he 
would not beable to be guided by their advice, but 
he is not legally required to do so. The remedy for 
any unconstitutional act on the part of the Governor 
is not legal action but constitutional action—the 
resignation of the Ministers if they consider that the 
unconstitutional act of the Governor is of sufficient 
importance to warrant their resignation and a request 
that the Governor be recalled. Inve 5. S. BATLIWALA 

Mad. 747 

m 8. 50 (3)— Prohibition contained in 
s. 50 (8), scope of- Sanctioning prosecution under 
s. 198, Criminal Procedure Code (Act V of 1898)— 
Governor exercising individual judgment though 
not required to do so— Act, if unlawful. 

Section 50 13), Government of India Act, is to the 
effect that the validity of anything done by the 
Governor shall not be called in question on the ground 
that he ought or ought notto have acted in his dis- 
cretion or ought cr ought not to have exercised his 
individual judgment. The prohibition is a general 
one and is not confined to cases where the question 
arises whether any matter is or is nota matter in 
respect of which the Governor is required to act 
in his disc.etion or to exercise his individual judg- 
ment, 

In the case of a sanction to prosecute under s. 196, 
Oriminal Procedure Code, the Governor is certainly 
not required to exercise his individual judgment ; 
but that does not mean thatin exercising his indivi- 
dual judgment he is acting unlawfully and that his 
act can be called in question in Court of Law. There 
is nothing in the Governmeut of India Act which 
imposes a legal obligation upon His Excellency the 
Governor to consult his Ministers before sanctioning 
the prosecution. In re S. 8, BATLIWALA Mad. 747 
~m m= Sp 224 (2), See Legal Practitioners’ Act, 

1879, s. 36 ‘ 456 
m B, 27O—“Servant of the Crown”, meaning 

of—Member of Bombay Subordinate Medical 

Service in charge of grant-in-aid Dispensary, 

whether servantof Crown— Giving of certificate by 

himgto Police regarding nature of wounds of person 
admitted in dispensary, whether act in execution of 
duty as servant of Crown. 

In the Government of India Act, there is no defini- 
tion of the expression “servant of the Crown". Ac- 
cording to the definition in the Penal Code, ss, 13, 14 
and 17, a servant of the Queen is the same as a servant 
of the Crown, The words “servant of the Crown” in 
B. 270, Government cf India Act, have the same megn- 
ing; a civil servant dues not cease to be a servant of 
the Crown although the conditions of his servicemay 
beregulated by an Act of the Legislature. Crown 
Berviceé include the subordindle as well as the 
superior civil services and there is no warrant forthe 
suggestion thats, 270 applies only to the case of the 
superior civil services. The word ‘duty’ ins, 270 is 
not necessarily coufined to a legal duty. Civil 
servants who are Medical Officers are obviously bound 
to obey the rules madefor the guidance uf such 
officers and it is their duty to obey them. The affairs 
of a Province in s. 270 does not mean only the affairs 
ofthe Executive Government, Lecal Self-Government 
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within the Province is obviously a branch of pro- 
vincial affairs, and Crown servants whose services are 
lent to local bodies can quite properly besaid to be 
employed in *connection with the affairs of the Pro- 
vince, as opposed to the affairs of the Central Govern- 
ment, 

A member of a Bombay Subordinate Medical Ser- 
vice in charge of a grant-in-aid dispensary is, there- 
fore, a servant of the Crown and the act of his grant- 
ing a certificate to a Police Officer regarding the 
nature of wounds of a person admitted to the dis- 
pensary isan actin execution of his duty as a ser- 
vant of the Orown. S. D. MARATHE v, Pgnpurana 
Narayan Joss Bom. 589 
Grant— Free grant of valuable land by Revenue 

Officer, whether within authority —Collector, if can 

cancel itin his revisional jurisdiction— His order, 

if can be questioned in Civil Court 

A free grant of valuable land by a Revenue Officer 
is devoid of any authority under Madras Revenue 
Board’s Standing Order No. 15. Sucha grant can be 
cancelled in his revisional jurisdiction by the Collec- 
tor gince it isadverse to the interest of the Govern- 
ment. The Collector's order being within his powers, 
the Civil Courts have no power to consider whether 
the Collector's order isrightor wrongon merits, 
KATTA VENKATARATNAM V. SECRETARY OF STATE 

Mad.629 

Guardians and Wards Act (VIII of 1890), 
ss. 25,(5) (b) (il) 12— Appointment of mother 
as guardian of minor daughter — Subsequent 
application by mother for custody of child— 

Application held could not be granted, child not 

being within the jurisdiction of Court—S. 12 held 

had no application being applicaable to proceedings 
before appointment of guardian 

A minor daughter was removed from the Court's 
jurisJiction only a few weeks before the mother’s 
application on May 14, 1935, for being appointed her 
guardian. On the ground that the minor ordinarily 
resided in Court's jurisdiction, the application was 
granted on January 7, 1937. On February 2, 1937, the 
mother applied to the same Court for the custody of the 
child : 

Held, that the application could not be granted as 
the minor was not for the time being residing within 
jurisdiction of the Court. 

Held, also that s, 12, Guardians and Wards Act was 
not applicable, since it applied to proceedinge before 
appointment of a guardian. Nazir BEGAM 9 GHULAM 
QADIR KEAN Lah. 427 

8. 29 (b), certified guardian, if can create 
occupancy tenancy without Court's permission. 

When a certified manager creates an vecupancy 
tenancy, whether deliberately or inadvertently, by 
giving a léase without the previous permission 
of the QOourt, the landlord is not bound by it, 
It is notin any way an intolerable restraint on 
efficient management to provide that the creation of 
a permanent tenancy should not be made without 
the Court’s permis.ion. It is not a mattercf any 
difficulty for amanager to approach the Court 
and obtain the necessary permission. The question 
whether the act opposed is a prudent one or not 
is immaterial Under s 29 of the Guardians and 
Wards Act the manager would be entitled cer- 
tainly to accept surrenders from tenants, but he 
isnot, entitled to create occupancy tenants. Govinp 
Rao v. Ruma Nag. 931 
Hebrew Law- Doctrine of Kimli~If can be 

accepted by Indian Courts. 

The doctrine of Kimli under which a party in 
possession of property, if he can cite twotexts in 


sivili 


Hebrew Law—conceld. 


his favour, is entitled to call Kimli, and thereupon 
his title, is indefeasible, is inthe nature of a rule 
of procedure and inconsistent with the Evidence 
as it Act. It cannot be accepted by Indian Courta 
as compels the Court to shut ouf evidence ad- 
missible under the Evidence Act. MENA em MESHA 
Mena.em Messe v. Moses Bonin MENAH EM Mussa 

: Bom. 836 
—— Will—Delivery of will to donee, necessity of 

—Will held not delivered to donee—Doctrine of 

precept, applicability. 

According to Jewish Lawawill by way of gift 
to be efleetive, must be delivered to the intended 
donees or to some one on their behalf, 

A testator who was a partner in a firm executed 
. a will by which he gave a share in the running 
partnership to the legatees. He appointedsome of 
the partners in the firm as executors under the 
will. The will was placed ina sealed envelope 
immediately after ite execution. The envelope was 
placedin a cupboard which was in the partnership 
office and of which the testator as a senior part- 
ner generally had the key but whenever he was away 
the key was left with other partner : 

Held, that the mere fact that partners were 
given possession of the key of the cupboard would 
not amount to delivery of this will, which was in a 
sealed envelope. Even if there was a delivery to 
the executor according tothe old Hebrew Law, 
delivery tothe ex cutor isnot delivery to an agent 
of the donee, because until the death of the donor 
or the testator the executor or ‘“Apothropos” is 
only the agent of the donor. The will, therefore, 
was invalid there being no delivery of the will to the 
donee : 

Held, also that asthe property was incapable of 
delivery, the doctrine of precept had no applica- 
tion MpNa.EM Messa MENAcEM Messa v. Moses 
Bunin MENA. EM MESSA Bom. 836 
Will— Kinyan—Testator's admission of its 

performance, tf conclusive. . 

Kinyan being a purely symbolical act of delivery, 
the testators admission that Kinyan was performed 
must be accepted as conclusive. MENAHEM MESHA 
Menanem Messa v. Moses BUNIN MENA. Bat MESSA 

: Bom. 836 
Will—Will by wayof gift inter vivos ~ 

Object must be definite—Wvll giving share in 

running partnership—V alidity, 6 

It is one of the requirements of the old Hebiew 
Law, as appers from the texts, that the object of 
a revocable gift inter vivos must be a thing which 
is definitely known; that it must exist at thedate 
of the gift, and must be in the possession of the 
donor. A gift offuture property is not valid ac- 
cording to that law, nor cana man assign some- 
thing which is not in his possession either by sale 
or by way of gift. Ashare ina partnership which 
is a going concern or rather ashare out of a share, 
is samething which is not definite. It does not 
exist and is notin possession, and, therefore, could 
not pass by a gift inter vivos. A will by way of 
gift inter vivos of sucha share is not, therefore valid. 
MENABEM MesuA MENAHEM Messa v. Moses MUNIN 
MENALEM MESSA Bom. 836 
Highway—Dedication—Long user by public of roof 

of building as public street—Presumption of 

dedication, if artses—Hvidence of intention to 
dedicate, necessity of. 

To prove that the roofeof a building form a public 
thoroughfnre, it is necessary to have evidence as to 
their dedication for public use, express or implied. 
Mere evidence of witnesses on the record to the effect 
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that the roofs in question have been used by pedes- 
trians for access to the neighbouring public streets 
for a long time, does not necessarily raise a pre- 
sumption as to dedication in every case, There must 
be an intention to dedicate, of which the user by the 
public is mere evidence and no more. 

A single act of interruption, isof much more weight 
on the question ofintention to dedicate than many 
acts of enjoyment, Oauni SHAH v. Amar SING 1 

Lah, 966 
- Motor bus, if has unrestricted common 
liw right to use highway subject to compliance with 
certain formalities—Such right, if taken away by 

Madras Local Boards Act (XIV of 1920)—Bus not 

having authority causing damagesto highway— 

District Board, if can sue for damages 

A motor vehicle has no unrestricted common 
law right to usa the highway. However, assuming 
that such aright did at one time exist or must be 
presumed to have existed from the mere fact that a 
motor bus is a vehicle that runs along roads, that” 
right was taken away by the Madras Local Boards 
Act, unless the person who wished to use the high- 
way got permission todo so from the local body 
having jurisdiction, He did not ever have a right 
subject only to his complying with some formality. 
He has n> right at all to use the road unless he 
gets permission from the local body to do sọ, 
although that permission should not be withheld 
except for govd reason, No doubt the District 
Board has no complete rignt of property over the 
roads, The property vested is such property and 
such property only asis necessary for the control, 
protection and maintenance of the street as a 
highway for public use. The District Board has to 
spend considerable sums of money in maintaining 
the road; and if any person wh? has no authority 
to use the road caus:s damage to that road, then 
the District Board can bring a suit for damage' 
caused to its road by the unauthorized use. 
PRESIDENT, DISTRIOT BOARD, Kistna, MABULIPATAM v, 
KENERU Laks .:MAYYA Mad. 126 


Hindu Law—Accretion — Stranger coming into 
possession of portion of property by virtue of 
widow's alienation— His acquisitions out of 
income of such property, if accretion to estate. 

16 is impossible to extend the doctrine of accre- 
tion ‘to cases where a stranger claiming titleto a 
portion of a limited owner's estate by reason of 
an alienation by the widow make; acquisitions 
out of the income of the properties thus coming 
into his possession; he is not a representative of 
the estate and no question of accretion cin, there- 
fore, arise. MATAUKUMALLI Ramayya Vv, VUPPALAPALI 
LAKSHMAYYA _ Mad. 225 


Adoption—Bombuy Presidency —Divesting 

of property—Adoption by widow inheriting as 
gotrajasapinda is valid—Devolutton of property 
on reversioners, if. affected. 

The power of a widow to adopt depeals on con- 
siderations of a religious character, and any 
widow of a Hindu can adopt to her husband so 
long as she is the person entitled to carry on the 
line. But an adoption by a widow, where the co- 
parcenary is atan end, doesnot operate to divest 
property vested in or through the heir of the last 
holder. An adoption, therefore, by a widow who 
has inherited the property as a widow ofa gotraja 
sapinda although valid, does not affect tha devolu- 
RADHABAI 
DAMODAR SHUKLA V, RAJARAM TRIMBAK SuUKLA 

j 7 is Bom. 165 FB 
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———Allenatlon— Alienation of = ancestral pro- 
perty by father, whether void or voidable by son— 
If itvan be ratified. 

An alienation of ancestral property by a Hindu 
father without a legal necessity or a justifying cause 

` is not void, but voidable and can only be avoided 
by his son. Such an alienation by a father can be 

ratified by the con. Govinp GURUNATH NAIK v. 

DEEKAPPA MALLAPPA HUBBALLI Bom. 290 

——- ———Illlegal transfer by adults—Minors 
challenging it —Duty of Court. 

Per Stone, C.J. and Bose, J.—A case which bears 
allthe signs of collusion between the adult members 
of the Hindu joint family who are accused of being 
parties to the illegal transfer of family property and 
the minor members who appear as innocent plaintifis 
notin pari delicto either with the vendors or the 
purchaser, calls for careful scrutiny. ASARAM v. 
ALUDKESHWAR Nag. 6 FB 
- ——— Legal necessity— Second mortgagee 

of joint family porperty having notice that first 

one was for necesstty—Wethercan challenge legal 
necessity. 

A second mortgagee of a joint Hindu family pro- 
perty who had clear notice . of the fact that the first 
mortgage, subject to which he took his own mortgage, 

` was entered into for a legal necessity, cannot raise 
the question that in fact there was no legal neces- 


` sity, Govinp Gueunata NAIK v. DEEKAPPA MALLAPPA 
HUBBALLI Bom. 290 
—— Manager — Creditor satisfying . 


himself that manager isacting for benefit of estate 

or family—Real existence of alleged necessity, if 

condition precedent to validity of charge—Credttor, 

tf bound to enquire how money was spent— Legal 

necessity and benefit to family depends on circum- 
. stances of each case. 

In order to Justify an ailenation by the minager 
of the joint Hindu family property, there must be a 
need, or the transaction must be entered into for the 
benefit ot the estate. But even if in fact there was 
no need or infact that was no benetit to the estate, 

+ and the creditor,who is bound to inquire into the 
““necessities for the loan and to satisfy himself-“as a 
‘reasonable person that the manager in . the parti- 
cular instance is actiug for the benefit of the estate 
or the family, makes such an inquiry and acts honest- 
ly, the real existence of an alleged sufficient and 
reasonably credited necessity is not a condition prece- 
dent to the validity of the charge. What isa legal 
necessity or what is for the benefit of the family can- 
not admit of. one single and uniform answer. The 
answer to the. question must depend upon the circum- 
stances of each case. It is permissible to refer to 
the Privy Oouncil case Hunoomanpersaud Panday v. 
Babooee Munraj Koonweree 6 M. I. 393 as also to the 
text of Mitakshara to find out whetherin a particular 
case acharge was justified by a legal necessity or for 
the benefit of the family. [f theréfore as the Mitakshara 
says “for the sake of the family” a transaction is 
entered into by the father, it is difficult to hold that 
“the transaction will not bind those, who, have clearly 
benefited from it. There is no duty cist upon the 
creditor to inquire asto what happened to the money 
after once he had satisfied himself that the money 
was required “for the.sake of the family”. 

Where, therefore, a Hindu father alienates family 
property to meat the expenses of a litigation 
relating to the adoption of his minor son, the aliena- 
tion is for jegal necessity or in any case for the benefit 
of the family as a whole and in particular for the bene- 
fit of the minor son. Govinp GURUNATH NAIK v. 
Deexsrpa MALLAPPA HUBBALLI Bom. 290 
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Alienation by shebait—Recitals of necessity 
in ancient document— Evidentiary, value of. 
Recitals as to necessity for alienation by a shebait 

found in an ancient document is sufficient evidence 
to support the deeds and no actual proof of the neces- 
sity justifying the deed is essential for its validity, 
LaksaMi Narayan JIU vV. JAGADISH OHANDRA 
Cal. 477 
———- Commentaries on Hindu) Law—Value 
of. 
a ANE on Hindu Law do not enact, They 
-explaia and are evidence of the congeries of custom 
which form the law. Kesiao Rao v. Savas IR) Rao 





ag. 860 
= Co-parcener — Co-parcener, if can 
renounce his interest in part, in favour of all 


other co parceners or any one of them, i 

A co-parcener cannot renounce his interest in part 
of the joint family property, in favour of one but 
can do so in favour of all other co-parceners. He 
cannot even renounce his share in the joint family 
property. Tuust Bar v. Hast Baxkush Lah. 422 (b) 
—Debts—Father ~Antecedent debt meaning 





of. 

To constitute a debtan antecedent debt it must be 
antecedent both in point of fact as well as in time. 
DO GITRADHAR Narain Das v. KHIDAR THAKUR 

Pat, 886 

Joint family business — Debts 

incurred in business, whether take preference over 
widow's right of maintenance. 

Where a co-parcenary is of the nature of a 
trading concern, debts incurred in connection with 
the business will take preference over the right 
of a widow to maintenance. No question arises 
in such circumsfances as to the benefitof the family 
or of the creditor having notice of the claim of 
the widow. Of course the eondition precedent 
is that the debts should have been genuinely 
raised in connection with the trade or business 





of the family and the transactions should not 
-bè tainted with fraud Howant Bar v. Devi Dian 
aie: Pesh.1005 


KENAA Necessity and family benefit —Pro- 
note by maniger to accommodate third person— 
Transaction resulting in purchase of land~ 
Transaction and purchase not for necessity or 
family benefit—Mujor portion.of purchase money 
from joint family fund—In insolvency proceedings 
against manager junior members successfully 
asserting their right to share tn purchased land — 
Shares of junior members, if liable for debt on 
pro-note — Claimin insolvency, if amounted to 
TAtification. : 

The manager of a jo‘nt Hindu family cannot render 
the family éstate liable by borrowing money for the 
purchase of other landsfor the family in the absence 
of a justifying necessity or benefit. 

To found a decision on the doctrine of ratification, 
it must have beenclearly alleged and proved that the 
persons affirmed’ the transactions with full know- 
ledge of all circumstances attending the same. 

The Manager of a joint Hindu family executed a 
promissory note to accommodate a third party and the 
transaction ultimately resulted in the purchase of 
land from such third party. The major portion of 
the purchase money came from the joint family fund 
but neither the pro-note nor the purchase of the land 
was for family necessity or benefit. In insolvency 
proceedings against the manager the junior members 
successfully asserted their right to a share in the 
property purchased as joint family property. In a suit 

-on. promissory note : 
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Held, that the family property in the hands of the 
junior members was not liable for the debt, 
Held, also that the claim advanced by the junior 
members in insolvency proceedings did not amount to 
ratification. Maya Kone v. PERIASaMI Kone 
Mad. 57 
Debts—Widow—Widow borrowing for legal 
necessity representing her husband's estate— Creditor 
dealing on such footing and obtaining decree— 
Decree, if can be executed against husband's estate 
— Fest to see whether decree is binding on estate. 
If a Hindu widow acts expressly or by implication 
on behalf of her husband's estate and as representing 
it borrows money for legal necessity and the creditor 





deals with her on that footing and obtains 
a decree against her, the decrees is in sub- 
stance a decree against her husband’s estate 


and it is capable of execution by attachment and 
sale of his property even where she had contracted a 
simple loan. The decree in such a case should be 


- deemed to have been passed against her not in her 


individual capacity but as representing the estate of 
her husband. 

The test as to whether a decree obtained against 
a widow ona simple loan is virtually a decree 
against the estate and is binding not only on the 
widow buton the reversioners also is, whether the 
widow was sued as a representative of the estate of 
the last male owner or in her personal capacity, 
PaRsTHNATs v, RAMESHWAR PRATAP Sart All. 373 

Family business, if can be started after 
death of father—Such business, if should be 

registered—Partnership Act (IX of 1932), 8. 5. 

There is no provision of law which prohibits the 
members of a Hindu co-parcenary to start family 
business out of joint funds ab any time, after the 
death of their father or other ancestor, Such a 
business is excluded from the provisions as regards 
registration of partnership. Section 5, Partnership 
Act, specifically excludes a Hindu undivided family 
concern from the provisions of the Act relating to 
registration of partnerships. DEBI SABAI v. GLLU 
Maru Lah, 918 
-~———Guardlan—Hindu dying leaving widow— 

Her mother-in-law taking possession—Widow minor 

—Mother-in-law's possession is presumed to be as 

guardian. 

Where a Hindu dies leaving his widow, and her 
mother-in-law takes possession of the property, it 
is only when the factum of minority of the widow 
is clearly established, that it would be possible that 
the mother-in-law as the lawful guardian under 
the Hindu Law of her widowed daughter-in-law 
must be presumed to have got into possession if at 
all only as the guerdian of her daughter-in-law. 
MATHUKUMALLI RAMAYYA V. VUPPALAPALI LAKSHMAYYA 





s Mad. 225 

Jolnt famlly — Ancestral property. Ssm 

Hindu Law— Partition 108 
— Manager — Insolvency of. SEE 
Insolvency 639 





—Manager— Manager isnot agent of 
members of family and not liable to be sued as 
such, . 

A manager ofa joint family property is not the 


- agent of the members of the family so as to make him 


liableto be sued as if they were the principal of 
the manager. The relation of auch pergonsis not that 
of the principal and agent, 

The defendant was the senior most member of a 
Hindu family and supervised the collection of rent 
made by the Tahsildar of the family and whenever 
there was any difficulty about the collections he used 
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to helpthe Tahsildar in the collection. There was 
no evidence toshow that he received the plaintiff's 
share of the money from the Tahsildar : 

Held, that the defendant or his sons were not liable 
to account to the plaintiff. Brras Monan GHOSE v. 
ABANI Kanta Grose Cal. 935 

Joint family—One member dying—Other 
members are not his representatives. 

In no sense isa member of a joint Hindu family 
a representative of a deceased member. When one 
member dies, his share survives to the other mem- 
bers but they do not obtain by that survivorship the 
share of the deceased member but their own share 
is enlarged. They are not representatives. 
KAMESHWAR Sine: BAHADUR V. BIS..ES6 WAR SINGH 

Bhare 


Pat. 610 
—— of ia of 
fluctuating nature. 

A co-parcener's sharein the co-parcenary property 
is nota fixed, or certain thing; it isa fluctuating in- 
terest which on partition may or may not lead to a 
share falling to a particular co-parcener. Nanak 
OHAND v, Ganpu RAM Lah. 746 
— — —Malntenance -Charge—Churge for .main- 

tenance should be restricted to husband's share. 

Prima facie the charge of the maintenance of a 
widow must be onthe husband's share in the joint 
family property. LANDAMUDI RAMARAYUDU V. 
DANDAMUDI SITALAKHMAMMA Mad. 33 
——— Widow—Determination of — Family 

debts should be taken into account—Arrears of 

maintenance, if should be at same rate as future 
rate — Rate of interest on arrears. $ 

Debts with which the family is burdened should be 
taken into account in arriving atthe figure of. main- 
tenance to be allowed to a Hindu widow. 

The arrears of maintenance to be awarded to her 
need not be necessarily at the same rate at which the 
Court has fixed the future maintenance. It may be 
less, The Court has discretion in the matter, 

Regarding interest on the arrears-of maintenance, 
the usual Court rate of interest from the date of decree 
should be allowed. | SHRIDHAR Buacwanyi TELI 2, 
BITABAI h Nag. 7:39 
—— —Widow— Family consisting of three 

brothers — Widow of one taking son of one of 

brothers in adoption — Remaining brother separating 

—Rest remaining joint — Widow's maintenance 

should come from whole joint family and not 

from share allotted to adopted son. 

Formerly a Hindu family consisted of three brothers. 
The widow of one of them took in adoption her 
husband's brother's son. Subsequently the remaining 
brother took his share and separated, rest of the 
family remaining joint : 

Held, that the widow was entitled to maintenance 
fromthe whole of joint family and not merely from 
the income of the property allotted to her adopted 
son as the share vf his adoptive father at the time of 
the determination of the share of the separated brother. 
Under the circumstances, the widow was entitled to 
be treated generously in the mater of mainten- 
ance, SHRIDHAR BHAGWANJI TELI v. SITABAL 

b Nag. 739 
Widow—Fomily joint at all material 
time—Cost of maintenance, sutt and maintenance 

are payable from joint family. 3 

Where in a suit for maintenance by a Hindu widow, 
the family is found to be joint at all material times, 
both costs and maintenance are payabje from joint 
family, not by any individual member. oRIDHAR 
BuAGWANdI TELI v. SITABAI Nag. 739 
——___ Widow — Husband gifting away 





co-parcener 
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property under will—Her right to maintenance 

from donees — Widow given some property along 

with other donees—Such property insuficient to 
miintain her—She can rétain such property and 
yet claim maintenance from other donees. 

The right to maintenance possessed by a Hindu 
widow cannot be taken away by any disposition 
made by her husband and a donee under a willis 
bound to provide for -her maintenance. Where- she 
has been gifted with a certain property under the 
will of her deceased husband and rest to others, 
but it is found that the property granted to her is 
insufficient for her maintenance, she can retain the 
property and yet claim maintenance in addition, from 
the other donees, 

Mad. 688 

—— Maintenance — Widow—No demand of 
maintenance for long time—Right to arrears, if 

` lost—Circumstance to be considered in determining 

‘liability for arrears. . 

Even the absence of a demand will not deprive 
a widow of her right to arrears, of maintenance 





though that circumstance may have to be taken into - 


account in determining the extent of the liability to 
be imposed upon the defendant for arrears due for 


along period. Danpamopr RAMARAYUDU v. DANDA- 
MUDI SivabaksnMAMMA . > Mad. 33 
~~ Manager—Manager entering into money 
‘transaction—Whether can file suit to esover 
money in his own name. 
Manager cf a joint Hindu family comes within 


8. 230, Contract Act. 

_:Where the, money-lending transaction is. entered 
into -by a person who is the manager of the 
family money lending business as well asthe mana- 
ger of the family he is entitled to sue in his own 
name without stating in his plaint that he is suing 
to recover on behalf of the family. NANDURI DURGA 
Mauutransuna Vaga Prasap Rao v. KADIYALA 
VENKATARATNAM Mad. 411 
- Partltlon—Factory self-acquired property 
of one member— Distribution of shares in buildings 

and business must be made by registered deed. 

“Where. 8 certain factory is the self-acquired 
property of one of the members of a joint Hindu 
family, the distribution of shares in the buildings as 





well asin the business and machinery among the other, 


members of the family must be effected by means of 
a registered instiument. SUNDER SINGa MAJIT IA v. 
COMMISSIONER OF INcomE-Tax . All. 260 
-—— deed held not a deedaf family 





arrangement but partition—Acquisition by member. 


„with help of money got from maternal grandfather 
—Wwether ancestral so far the member and his sons 
are concerned. : 

. Heid, on the construction of a partition deed that it 
was not a deed of family arrangement by which Y, 
one of themembers of the family gave some of the pro- 
perties out of liberality to his relations. It wasa 
partition arrangement with a usual clause thit the 
sharers have nothing but the tie of relationship there- 
after appeared The clause, that should there be any 
other assets or liabilities of the individual sharers, 
the same must belong to and borne by such individuals 
themselves showed that the partitien proceeded on the 
basis that the properties divided belonged to the 
joint family. The fact that V carried on his business 
with monies got from his maternal grandfather 
would make his acquisitions joint ancestral property 
at least as between himself and his sons, whatever 
might be the nature of the claims of his uncles and 
nephews. ° Si ; 

_By a will V gave away all his. properties to his 
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infant son by one of his wives and appointed his 
another son by another wife as the executor. After 
the death of the infant the other son, who was 
appointed an executor sued to restrain the infant's 
mother from interferring with his possession and 
management : ° 

Held, that the will was insperative as one dealing 
with the joint family properties and that the platntiff’s 
suit must be dismissed. RAMALINGA OHETTIAR v. 
NAGAMMAL Mad. 108 


—— Religious endowment—Large endowment 
made to original small debuttar can only be 
accepted on donor's terms—Will making such 
endowment directing that each sheba® should 
nominate his successor — Shebasitship held was not 
hereditary. 

Regarding subsequent large endowment made by 
a person ag an accretion to the original debuttar 
which is a small one, such endowment can only be 
accepted-upon the donor's terms. 

‘A donor made a large endowment to asmall de- 
buttar in his will and desired “each of the 
shebaits ıs empowered to appoint a future shebait in 
his own place after his death.” ` 

Held, that the clause showed that the shebattshtp 
was not hereditary. NIRMAL OHANDRA BANERJES v. 
JYOTI Prosan BANERJEB Cal, 898 


— Presumption of legal origin of 

practice—When can be applied—Practice that 
archaka to take whole hundi collections for his 
own maintenance and for pooja expenses—Legal 
origin of practice not known—Practice in existence 
for long—No evidence to contrary—Presumption 
of legal origin of practice is not unreasonable, 

When the origin of the practice is unknown 
it must be assumed to be a legal one. The 
presumption of a legal origin of certain prac- 
tice is a rule of convenience; for, if there were 
no such presumption, it would be impossible in 
many cases to decide what the rights of parties 
were; this rule can be applied provided that the 
presumption of legal origin is practicable and rea- 
sonably capable. of being presumed without doing 
violence to the probabilities ofthe case, 

Where in a case the archaka of a temple claims 
the practice that he is entitled to take the whole 
of the kundi collections for hig own maintenance 
expenses and for the expenses of the pooja find 
nothing is known of the origin of this practice 
and no evidence exists of any agreement entered 
into between the trustees and the archakas, per- 
mitting the erchakas to appropriate this money but 
all that is, known is thatthe practice has been in 
existence as long as witnesses can remember—and 
no instance has been given of any occasion on 
which the archakas have not appropriated this 
money; it cannot be said that the presumption of a 
legal origin to the practice is unreasonable and 
against the probabilities arising from the evidence. 
VENKATARAMANASWAMI TEMPLE, KANAMPALLI v. RAMA- 
SWAMI Mad. 185 
Purpose of making gift to temple 





mentioned. 

The principle of the legal personality of an idol and 
of the vesting of property in such personality cannot 
be taken quite literally. The purpcse of making a 
gift toatemple is not to confer a benefit on God but 
to confera benefit on those who worship in that 
temple, by making it possible for them to have the 
worship conducted in a proper and impressive man- 
ner. This is the sense in which a temple and its 
eudowments are regarded asa public trust. Boab or 
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COMMISSIONERS FoR THE HINDU RELIGI0US Enpow- 
MENTS, MADRAS v, PARASARAM VEERARAGHAVACHARLU 

f Mad. 321 
Rellglous Endowment — Shebait—Office 

of—Transfer of, when valid. ` k 

Special circumstances conducive to the benefit of 
the idol ean sometimes be held to validate an aliena- 
tion of 'shebaitship inter vivos Nirman O. ANDRA 
BANERJEE v. JYOTI Prasad BaNNERJEE Cal. 598 
————— Reversioner— Mother-in-law in possession 

in pursuance of arrangement—-Whether disposses- 

sion of widow—Reversioner's suit for possession 
after widow's death, if barred. 

In the ease of a succession by a reversionary 
heir after the death of a widow, who takes by in- 
heritance from her husband, and is dispossessed, 
the period of limitation as against the reversionary 
heir, in‘ the absence of fraud, is not to be reckoned 
from the time when he succeeds to the estate but 
from the time at which it would have been reckon- 
ed against the widow if she had lived and brought 
the suit, . 

Where the mother-in-law takes 





possession not 


immediately but in pursuance of the agreement with - 


the daughter-in-law, the possession cannot amount 
to a dispossession of the daughter-in-law as repre- 
senting the estate. If no cause of action, therefore, 
accrues to the widow as on dispossession, there is no 
question of the reversioner having to rely on a 
second cause of‘action. It is only on the death of 
the ‘widow that his only cause’-of action arises, on 
the ground that the arrangement which the widow 
had entered into was not binding on him. MaATHU- 
KUMALLI RAMAYyA v. VUPPALAPALI LAKSHMAYYA 
ii I Mad, 225 
———— Widow of last male-holder living — 
Decree to declare reversionary status to last male- 
holder, if can be given Decree negativing rights of 
opposite party, if can be ' granted 
A deree fora mere declaration that the plaintiffs 
are the reversioners of a male Hindu while the widow 
ofthat person ig alive, should not be granted, and 
the Court càn refuse, in its discretion to givea 
declaration that the defendants have no right of 
succession, because the plaintiffs have no existing 
right, but amere contingent right which may never 
ripen into an actual right. QUDA KOERI v. ADNATH 
PANDE All. 849 
- Schools of law —Maharashirians in 
Central Provinces, whether governed by' Bombay or 
Benaras School—Lex loci in Central Provinces. 
Wherever a family is found clinging tó its in- 
dividuality and restraining its identity as Maharash- 
trian, it must be presumed until the contrary is 
shown that it hailed from therace or group of people 
known as Maharashtrians and carried the law of 
Maharashtra with them, the law which has always 
been their law and which has been as characteristic 
ofthem as their racial or communal identity, as dis- 
tinct as their name. Consequently a Maharashtra 
Brahmin, resident ‘inthe Central Provinces, is to be 
governed by the Bombay interpretation of the 
Mitakshara when ‘migration’ is not proved in 
the sense that the exact origin ofthe family 
cannot be traced: 
flistorically a race or tribe of people known as 
Maharathtrians were not in ‘Chhattisgarh (Central 
Provinces) first, and even now are not so numerically 
or politically predominant in this tract as to justify 
the inferencethat they have so impressed their 
particular phase of Hindu ideas and usages upon the 
people as të make thatthe’ prevalent- law ofthe 
ocayty so far“as Hindu resident there are concerned. 
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Their advent to this part of India can he traced to 
comparatively modern times, and though it is 
possible that a few stray families may have been 
there even in the earliest times, they could not have 
come except as immigrants 

It is impossible to make a sweeping assertion that 
this or that is the lexlect ofthe Provinces asa 
whole without finding out whether the influences at’ 
work which impressed themselves upon a particular 
locality to such an extent as to make them the pre- 
dominating factors in determining its law and 
usages were also at work elsewhere and were equally 
successful. Krsaao Rao v., Sapasuzo Rao ra 

~ Nag. 860 
Successlon—How determined in case of 

migration, 4 

The law of euccession is, in any given case, to be 
determined according to the personal law ofthe 
individual whose succession is in question. Prima 
facie any Hindu residing in a particular province of 
India is héld to be subject to the particular doctrines 
of Hindu Law recognised in that province, But this 
law ignot merely a local law. It becomes the per- 
sonal law, and part of the status of every family which 
is governed by it; consequently where any such family 
migrates to another province ' governed by another 
law, it carries its own law with it: Ofcourse, if 
nothing is known about a man except that he lived 
in a certain place, it will be assumed that his personal 
law isthe law which prevails in that place. : In that 
sense Only is domicile of importance. But if more 
is known, then in accordance with that knowledge 
his peisonal law must be determined, unlessit can 
be'shown that he has renounced his original law in 
favour of the law of the place towhich he migrated. 
So great is the tenacity with which Hindus hold to 
their ancient usages and follow their ancient tradi- 
tions and customs that mere length of time in itself 
makes no difference, Kesiao Rao v. SapasHEo Rao 

© Nag. 860 

= —— Widow — Surrender — Widow reserving 

herself interest in remainder in certain items of 
property— Arrangement, tf amounts to surrender. 

The fact that the mother-in-law takes a larger 
share’ does not alter the nature ofthe arrangement 
and convert itinto one inthe nature of'a surrender. 
Similarly if the daughter-in-law reserves to herself 
an interest in remainder in two of the items of 
property belonging to her husband's estate and also 
asserts her rights to certain share as against her 
mother-in-law during her lifetime, the arrange- 
ment does not amount to surrender by the widow. 

Consistently, with the spirit of the Hindu Law, 
it is possible to conceive of an elderly woman, 
making a surrender in favour of one lower down 
in the line of inheritance or to the next male rever- 
sioner. lt is very unnatural to assume that á 
daughter-in-law, who was not even aged 20 at the’ 
time, even assuming that she was a major, was 
anxious to efface herself and surrender the estate 
in favour of her aged mother-in-law. Marav- 
KUMALLI Ramayya v, VUPPALAPALI | AKS. MAYYA 

Mad, 225 
Hindu Law of Inheritance (Amendment Act 

(lof 1929), 8.1%2)— Applicability to Jaina. 

The Jains are governed. by Hindu Law except 
inso far as any custom to the contrary is establish- 
ed and the term “Hindu” in Hindu Law of'In= 
heritance (Amendment) Act should be interpreted 
as including Jains, more particularly in view ‘of 
the wording of s 1 (2), of the Act The Act, 
therefore, applies equally to the Jaire, ° " 

The preamble may’ be consulted to solve any 
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ambiguity whenever the enacting part is open to 
doubt: but where the enacting part is clear, as it 
is in sub-s. (2) of s. |, then the preamble cannot 
operate to restrict that meaning. The Act has not 
been as clearly drafted as it might have been, but 
the intention was, that the Act should apply to all 
persons governed by the Mitakshara School of 
Hindu Law and that, therefore, it applies in case 
of‘a family of Jains which has migrated from 
Marwar ‘to Chanda (in O.P) and which is governed 
by’ Mitakshara Law. Firm BALKISAN HUKUMICHAND 
V. JATNABAI Nag. 531 
Income Tax Act (XI of 1922)—Proceeding before 

Income-tax Officer, nature of—High Court's power 

of control. 

The proceedings before the Income-tax Officer are 
not judicial proceedings in the sense in which this 
term ‘is ordinarily used and all that is required of 
him is to proceed without biasand give sufficient 
opportunity to the assesses to place his case before 
hin, or in other words, to conduct himself in accord- 
ance with the rules of justice, equity and good con- 
science; and the control exercisable by the High 
Court on the Income-tax Officer in these circum- 
stances is slight. Messrs. Ganaa RAM BALMOKAND v. 
COMMISSIONER OF INCOME-TAX Lah, 36 

—i— 88. 3, 9— Assessees receiving property under 

will, managing it as joint owners and deriving 

profit—Whether formed association of individuals 

liable to assessment under s. 9. 

Where the assessees became entitled as residuary 
legatees under the ‘will’cf their grandfather to cer- 
tin “properties and they have since managed the 
properties ‘as joint owners, and derived profit there- 
Írom; although in the first instance they did not 
constitute an’ association of individuals, yet as 
soon as they elected to retain the property and 
Managé it-as a joint venture prodacing income, 
they became an association of individuals within 
the meaning of s. 3; Income Tax Act, and they 
were liable to be assessed as the owners of the 
property under s. 9, COMMISSIONER oF INCOMR-TAX, 
BOMBAY v, DWARKANATH HARISCHANDRA PITALE 





Bom. 447 
———— 8. 4 (3) ivili). Sss Income Tax Act, 1922, 
s. 66 (2) 630 SB 


-———- 8. 9. Sre Income Tax Act, 1922, s. 3 447 
ERER 85.13, proviso, 23 (3)—Proviso to 8. 13, 
“af excluded by s.23 (3)— Expression, “method 
employed”, significance of- Assessment under 
s."23 -(3)—Proviso to s. 13, when can be invoked 
-Burden to prove by positire evidence that 
actounis are unreliable, if imposed on Income-tax 
Authorities - Question of reliability, is one of fact 

+ Finding of Income-taz Officer, when can be 

disturbed. 

The Proviso to s. 13, Income Tax Act is not ex- 
cluded by s, 23(3'. On the other hand, it is always 
available to be utilized under s., 23 13) whenever 
those circumstances arise which justify its use. There 
is also no warrant for iestricting the interpretation 
tó be put on the words “method employed” as used in 
the-second alternative dealt with in the Proviso to 
813. In ordinary parlance these» words convey the 
idea of ‘the manner in which accounts are kept’ and 
there is no reason to doubt that the same sense ie 
conveyed here. If the accounts tendered by the 
assessee are found to be incorrect or incomplete, if 
they-are ‘cooked" or ‘fictitious, it will not be wrong 
to say thatthe method of accounting is such that it 
is not posible to deduce the total income of the 
assesses therefrom. Therefore, while making an 
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assessment under sub-s. (3) of s. 23,it is open to the 
Income-tax Officer to invoke the Proviso to s. 13, if 
after examining the accounts produced by the assessee 
under s. 22 (4) or after recording the evidence led by 
the assessee under s. 23 (9, he still remains uncon- 
vinced as to the reliability of the assessce's accounts, 
and considers that they do not serve as a safe guide 
in calculating the assessec’s taxable income. The 
absence of words “assess to the best of his judg- 
ment” in sub-s. (3) of s. 23 does not take away the 
power vested in the Income-tax Officer by the terms 
of the Proviso to s. 13. 

No burden is impossed on the Income-tax Autho- 
rities to prove by ‘positive evidence’ thatthe accounts 
are unreliable or that the figure at which the} assess 
isthe correct figure, In the first place, the question of 
the unreliability of accountsisa question of fact and 
primarily falls for the determination cf the Income- 
tax Authorities alone. If, therefore, itis once decid- 
ed by them that the accounts are fictitious or un- 
reliable, their finding cannot be disturbed unless, of 
course, it is altogether capricious and injudicial. 
Secondly, the Income-tax Officer cannot be fixed with 
the knowledge of the state of the assessee’s account 
and cannot consequently be expected to lead evidence 
to prove the assessee’s transactions for the accounting 
year. 

It cannot be denied that there must be some material 
before the Income-tax Officer on which to base his 
estimate, but no hard and fast rule can be laid down 
by any Court to define what sort of material is re- 
quired on which his estimate can be founded. The 
law nowhere contemplates thatthe Tncome-tax Officer 
is a party tothe casein the sense in which an 
ordinary party to acivil litigation is, and he cannot 
be expected to be in possession of such evidence ag 
would be required from an ordinary litigant to refute 
the case ofhis adversary. Messrs. Ganea Ram- 
BALMOKAND 9. COMMISSIONER OF JNCOME-TAX 

Leh, 36 


- S. 22 (4)—Income-taz Officer fastening on 
one particular default and saying that he might 
accept explanation regarding others — Re- 
commencement of whole proceedings directed—Sub- 
sequent Revenue Officers, whether can bind them- 
selves with obvious fact. 

There is. no foundation for the suggestion that 
because an earlier Income-tax Officer was disposéd 
to fasten on one particular default and said that he 
might possibly accept the explanation given in regard 
to others, it means that when a re-commencement 
of the whole proceeding has been directed the sub- 
sequent Revenue Officers are to bind themselves to 
the obvious facts when the case is taken up again. 
N. A. Coxogrn ~v. COMMISSIONER oF INCOME-TAX, 
BURMA Rang. 125 
—- ——sS. 23 (1)—Profits once determined are final 

and can be upset only in accordance with law. 

When once the Income-tax Officer has made the 
assessment under s. 23 (1), that assessment js settled. 
On the general principles of law governing estoppels, 
neither the subject nor the Crown ought to be at 
liberty to go behind the amount of profits and gains 
when once determined by any competent authority, 
The assessment once made according to the provisions 
of the Income Tax Act can only be re-opened in ac- 





cordance with the provisions of the Act. In the 
matter of Mzssrs, MAHALIRAM RAMJEEDAS 
Cal. 255 SB 





— § 23 (3). Sez Income Tax Act, 1922's, 13, 
proviso 36 
ss. 23 (4), 66 (3)—Assessment under a. 23 (4) 
“—Interference ‘by High Court. * 
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The jurisdiction exercised by the High Court 
under the Income Tax Act is a special jurisdiction 
and is consequently circumscribed within the limits 
specified in the Statute, The power of revising, 
reviewing or interfering in any other, manner with 
an assessment made under s. 23 (4) being nowhere 
conferred upon the High Court expressly or impliedly 
by the Income Tax Act, nosuch power can beexercised 
merely by virtue of the general inherent jurisdiction 
of the High Oourt, if any. Messes. Som CHAND 
Maur CHAND v, COMMISSIONER oF INCOME-TAX 

Lah. 222 
— — 8. 25-A—S. 25-A, if applies to division of 
portion of joint property. 

Sectiom 25-A, Income Tax Act, makes it perfectly 
clear that an order declaring separation shall only 
be pagsed if (1) the members of the family have 
separated in status from each other, and (2).there 
has been a partition of all the joint family proper- 
ty. 
For the purposes of the Income Tax Act, mem- 
bers of an undivided Hindu family cannot enter into 
a partnership in respect to a portion of a joint 
property which they have partitioned among them- 
selves, while keeping the status of the family as 
still undivided with respect to the rest of the 
property. SUNDAR SINGa MAJIT. IA v. COMMISSIONER 
oF INCOME-TAX All. 260 
—+— $S. 25-A, 26-A—Assessment of Hindu 

undizided family as such—Claim for separate 

assessment as members of contractual partnership 

—Application for registration lies under s. 25-A 

— Dissolution of joint family, if should be proved. 

“ Hindu undivided family ” as used in the Income 
Tax Act, has a wider significance than the Hindu 
joint family known to Hindu Law; and before per- 
sons who have been previously assessed as a Hindu 
undivided family can claim to be separately as- 
sessed as members of a contractual partnership, 
they must establish that the joint family has been 
dissolved. Where, therefore, such persons continuo 
to be joint family for all purposes except for the 
purposes of the business, the subject-matter of the 
assessment, evidence regarding the growth and the 
origin of the business would plainly be useless, 

Where in respect of a business, father and sons 
are annually assessed to income-tax under s. 3. 
Income Tax Act, and subsequently they claim that 
they form a contractual partnership in respect of 
and for the purposes of the business and not a 
Hindu joint family and produce a partnership deed 
and apply for registration of the partnership, the 
application lies under s. 25-A and not under s. 26-A 





of the Act. Bansrip AR & Sons v. COMMISSIONER OF 
INCOME- Tax : Rang. 582 
ss. 25-A, 66—Claim under s. 25-A— 


Manner of enquiry is discretionary—Decision is 

one on facts. 

Under s. 25-A, when a claim is made, the Income- 
tax Officer. shall make such enquiry thereinto as he 
may think fit, that is, he has a discretion to con- 
duct that inquiry in such manner as may seem to 
him, in his judgment, to be best in the cireum- 
stances of the particular case and to hear such 
evidence, and such evidence only, as he may in his 
discretion consider it necessary to hear to enable 
him to come to a decision on the question whe- 
ther: separation of the members of the family 
has taken place or not. His decision is a decision 
on a question of pure fact, and so long as his dis- 
cretion is not exéreised arbitrarily or fancifully 
and there are before him some materials on which 
he can arrivé atthe conclusion at which he has 
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arrived, his decision cannot be canvassed before 
the High Court on an application under s. 68, be- 
cause no question of law oan arise thereout. 
BANSIDHAR & Sons v, COMMISSIONER OF INOOME-TAK 
Rang. 582 
s. 26 1)—"Change in constitution. of firm” 
means change in personal, 

The expression “a change in the constitution of 
a firm” ins. 26 (1, Income Tax Act; means a 
change in its partners but not a change in the 
proportion in which the partners divided- the pro- | 
fits In the matier of MooLJI Stoxa’. * Gal. 192 
———— 8. 26-A. See Income Tax Act, 1922, s. Lan 

8 


—~—-—-§8, 26-A, 25-A—Application under s. 2'-A 
—Income-tax Oficer, whether can go into question 
whether family was joint or not. 

It is open to the Income-tax Officer to suspend 
orders on an application already presented under : 
s. 26-A, Income Tax Act, by members of a Hindu. 
family until the assessment proceedings are held, 
If at the time of making the assessment a claim is 
made under s. 25-A, itis the duty of the Income- 
tax Officer to decide whether there has been a 
separation of members and a partition of the: 
property within the meaning of subs, (1) of that- 
section, If it is found that there has been such 
separation and partition, an order willbe passed to. 
that effect; and if it appears that a firm has been 
constituted by the separated units which have come 
into existence, the Income-tax Officer will proceed 
under s. 26 and will then register the firm upon’ an 
application under s. 26-A. SUNDAR SINGA MAJITHIA | 
V. OoMMISSIONER oF INCOME-TAX All, 260: 
ss. 34,23 (1)—Determination of ‘escape: 

from assessment—Who is to determine —Assegses. . 

must be heard before arriving at decision. f 

Person to decide whether income chargeable to tax 
has escaped assessment, is the Income-tax Officer; . 
he is the person charged with the duty of taking 
action under s. 34, Income Tax Act, where such action, 
ought to be taken. Apart from the assessee at this. 
stage no person other than the Income-tax Officer 
can by reason of s.54 ofthe Act have any knowledge. 
of the first assessment and upon what data it was 
based, and no one else isin a position to decide whe-. 
ther income has escapad assessment or mot. In decid- 
ing whether income has escaped assessment, the 
Income-tax Officer must not act on suspicion or con- 
jecture; he must decide the questione upon a fair and 
reasonable consideraticn of such information and 
materials as are available to him. He need not hold 
a formal inquiry, but he should indicate to the 
assesses the nature of the alleged escapement 86 as to 
enable him to identify it and explain it if he can. 
In other words he should give the assesses an op- 
portunity of being heard before he decides against 
him that insome has escaped assessment and proceeds 
to upset the settled assessment. If the Income-tax 
Officer is satisfied with the asgessee's explanation, , 
there is an end of the matter. On the other hand, 
if after a fair consideration of all the information 
and materials before him, including the explanation 
the assessee has given, or the failure of the assesgee 
to give any explanation of the alleged escapement, 
the Income-tax Officer acting as a responsible man 
comes to the conclusion that income has escaped 
assessment he may say so,and once he hag so decided, 
he may proceed under s. 31..’Hearing the assessee 
before coming to a decision isa condition precedent. 
for taking action under s. 34. By merely stating 
that “he has reason to believe” that the icome bas 
escaped assessment, he cannot proceed to act under, 
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s, 34, In the matter of Mussas. MAHALIRAM RAMJEEDAS 





Cal. 255 SB 
8.54. Sze Civil Procedure Code, 1909, 
0. XI, r. 14 379 


8, 66. Sze Income Tax Act, 1922, s: eer 
s. 66-A—Right of Commissioner to refer to 

Court. | - 

The Inccme-tax Commissioner is an official charged 
with certain duties as to the collection of income-tax 
and if in the course of these duties he deems it neces- 
sary to ascertain the views of the Court upon the 
meaning of a section of the Act (other than one under 
Chap. VIII) he is entitled to state a case for the 
opinion of a Bench of ai least two Judges of the High 
Oourt. Hecannot be estopped from exercising that 
statutory right. In the matter of Musses MAHALIRAM 
RAMIEEDAS Cal. 255 SB 
s. 66 (2)and (3)—Commissioner, if can 

be required to refer to High Court question of 

law not raised in application under s. 66 (2). 

An .assessee is not entitled to require the Com- 
missioner under s. 66 (3) of the Income Tax Act, 
to refer to High Court a question of law which he 
should have raised in his application under s. 66 
(2) but did not do so. Inthe matter of BABULAL 
RAJGARHIA Cal. 300 
88, 66 (2), 4 (3) (vIl)— Reference under 

a. 66(2)—High Court, if can investigate matters 

of fact—Whether there is evidence to support 

nding of fact is question of law—It is immaterial 
that High Court might have come to contrary 
decision on same evidence—Profit made out of 
single transaction—Capital assets or gain—Test 
to be applied— Correct principle of law applied by 

Assistant Commissioner— No misdirection. 

The High Court is not competent to investigate 
matters of fact in a reference unders, 66 (2), In- 
come Tax Act. Whether or no in any particular 
-case there is any evidence to support the finding of 
fact arrived at below is, of course, a question of 
-law ; but such question of law is entirely limited 
-tó whether there was any evidence, end if there was 
any evidence, then the finding of fact must stand, 
-although the Appellate Tribunal might itself have 
found the facts in a contrary way. Where there 
is clear evidence to support the finding arrived at 
by the Assistant Commissioner, it is immaterial to 
consider what decision the High Court would have 
arrived at, if it had been the judges of fact. 

Where a profit is made out of a single transac- 
tion, the test to be applied in deciding as to whe- 
ther 4 is capital assets or gain isto see whether 
there was a gain made in an operation of business 
in carrying out a scheme for profit-making. 

Where the Assistant Commissioner applies the 
correct test and principle of law to the facts and 
comes to a certain conclusion, he has not mis- 
directed himself and it is immaterial to consider 
whether the High Court in applying those same 
principles to the question of fact to be decided, 
would have arrived at the same conclusion. Com- 
MISSIONER oF IncoME-TAx, BURMA v. B, B. Juss 

. Rang. 630SB 
~ s. 66 (3). Ber Income Tax Act, 1922, 

8, 24 (4) 222 
S. 66 (3)— Question not raised in applica: 

tion under s.66(2) to Commissioner—High Court, 

if can entertain tt under s3. 66 (3). 

Under s. 66 (3), Income Tax Act, the jurisdiction of 
the High* Court is confined only to those matters 
which are contained in the application made to the 
Commissioner under sub-s. (2) of s. 66 and it is only 
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in relation to such matters that the refusal of the 
Commissioner tostatethe case can be investigated by 
the High Court. Consequently if a point is not raised 
before the Opmmissioner, his refusal to state the 
case cannot be declared to be unjustified, or, in other 
words, his decision cannot be pronounced to be 
incorrect. Consequently the High Oourt has no 
jurisdiction to entertain the question, whether the 
assessment made under s. 23(4) was arbitrary, if 
that questian was not raised inthe application under 
s. 66 (2). Apart from this if the assessee were permitted 
to raise questions touching the merits of the assess- 
ment before the High Court for the first time under 
sub-s. (3) ofs, 66, if would amount to allowii him to 
appeal against an assessment, an appeal against which 
is expressly forbidden. Som Oxuanp MALUK v, Com- 
MISSIONER OF JNCOME-TAX Lah. 222 
s. 66 (3), whether lays down that question 

is to be formulated by Court issuing mandamus— 

Sub-s, (5) of 2. 66, scope of. 

Under sub-s. (3; of s. 66, the High Court, if not 
satisfied of the correctness of the Commissioner's 
decision, is empowered to require the Commissioner 
to state the case and to referit. It is nowhere laid 
down that a question is to be formulated by the 
Court issuing the mandamus. Farther, sub-s. (5) of 
the same section lays down thatupon the hearing of 
any such case, the High Oourtis empowered to 
decide the questions of law raised thereby. This 
sub-section also does not confine the High Court to 
the decision of the question of law as formulated by 
the Commissioner or the Court issuing the mandamus. 
On the other hand, it confers upon it full power to 
decide the question of law in the form it actually 
arises from the statement of the case made by the 
Commissioner. Therefore, it is competent to the 
High Court to clarify the issue of law involved in the 
statement of the case made by the Oommigsioner and 
to give its considered opinion on the question really 
at issue. Notto doso, would amount to a refusal to 
do its duty. Messes. Ganga RaM-BALMOKAND v. 
COMMISSIONER OF INCOME-TAX Lah. 36 
Indemnity. See Principal and Agent. 754 
Indian and Colonial Divorce Jurisdiction Act 

1926, (16 & 17 Geo. V,Ch 40), s. 1— 

Jurisdiction of Indian High Court—~Matrimonial 

Causes Act 1937, (L Edw. VIII & Geo. VI, Ch, 57) 

—Desertion for over three years preceding divorce 

application—Divorce, if can be granted—After 

desertion husband taking wife under his roof, on 
terms which no self-respecting wife can accept— 

Desertion, held not broken. 

The object of the Indian and Ovlonial Divorce 
Jurisdiction Act of 1926 was to ecnfer upon British 
subjects domiciled in England or tcotland but resi- 
dent in India an additional and more convenient 
forum than the Court of their own domicile. High 
Courts in India are acting under the Act of 1926 in 
place of the Court with primary jurisdiction, that is 
the Court of the domicile, and itis therefore only 
natural that High Courts shouldapply the same law 
as would be applied by the Court of the domicile, if 
the suit were brought there. Therefore since the 
passing of the Matrimonial Causes Act of 1937, the 
High Court has jurisdiction to grant divorce under 
the Indian and Colonial Divorce Jurisdiction Act of 
1926 on any of the extended grounds provided by the 
later Act, one of those grounds being desertion with- 
out cause fora period cf at least thiee years im- 
mediately preceding the presentation of the petition. 
Where alter a ceitain period of desertion the 
husband allows his wife to stay under his roof on 
terms whicha self-respecting wife could not accept, 
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and thus both are strangers to each other, desertion 
cannot be supposed to have been broken. NELLIE 
O'Hara Fipo v: Austin Hexry FIDO e Bom. 940 
InJunctton — Temporary injunction. See Oivil 

Procedure Code, 1908, O. XX XIX, r.1 917 
Insolvency—Apreal—Competency—Suit by Hindu 

widow Jor maintenance against father-in-law— 

Insolvency of father-in-law during pendency—- 

Official Receiver made party—Decree for main- 

tenance also creating charge upon property—Appeal 

by father-in-law held competent—O. XXII, r. 10, 

Civil Procedure Code, held inapplicable—Civil 

Proceflure Code (Act V of 1908), O. XXII, r. 10. 

A Hindu widow brought a suit against her 
father-in-law, defendant No. 1 for past as well 
as future maintenance. During the pendency of 
the suit defendant No. | was adjudged-insolvent 
on the application of the creditor and the Official 
was added as defendant No. 2. A 
personal decree was passed by which a charge 
for maintenance was also created upon the whole 
property held by defendant No.1. Inan appeal 
by defendant No. 1 to which defendant No. 2 
was also made respondent the widow contended 
that after the vesting ofthe estate in defendant 
No 4%, defendant No. 1 had no locus standi to 
appeal : 

Held, that the liability of defendant No. 1 under 
the decree. was personal one and, therefore, the 
objection under s. 59, Provincial Insolvency Act 
was not well founded. 

Held, also, that the case did not come under 
O. XXII, r. 10, Civil Procedure Uode, as defend- 
ant .No. 1 did not become insolvent pending the 
appeal. Order XXII, r. 10, being merely a per- 
missive one did not impose a disability upon a 
person already on record. Defendant No. 1, there- 
fore, had locus standi to appeal. DANDAMUDI 
-RAMARAYUDU v. DANDA MUDI SITALAKSu MAMMA 

: Mad, 33 

—— Joint Hindu family—Joint family of 

brothers—One of them manager—His adjudication 

as insolvent for personal debts—Shares of other 
brothers, tf vest in Official Receiver. 

Where-one of the brothers, who isa manager of 
a joint Hindu family is adjudicated insolvent for 
the debts due personally from him, the shares of 
‘the other brothers do not vest in the Official 
Receiver, KISHAN LAL v. LAL Cuanp Lah. 639 
——— Jurisdiction—Debts in insolvency exceeding 

Rs. 5,000—One of debts doubtful—District Judge 

and not Deputy Commissioner held had juris- 

diction to proceed with proceedings. i 
. Where the debts in the insolvency exceeded the 

sum of Rs, 5,000, the insolvency proceedings should 
‘proceed before the District Judge and not beforethe 
Deputy- Commissioner and the mere fact that 
Rs. 1,800 was adoubtful debt, made no difference 
when this was one ofthe debts which had to be 
taken into consideration in administering -the in- 
Solvent’s estate and this debt of Rs. i1,:0u together 
with the debts included in the Schedule would 
amount to a sum over Rs. 5,000. Rur Caanp Panna 
Lat v. M. A. Hog Pat. 890 

Receiver — Pleader of party, if can be 
appointed Recetver—Adjudication set aside in 
appeal—Proceedings following adjudication, if 
invalidated. Hi 

Ordinarily, itis objectionable to appoint a Pleader 
who represents a party intheinsolvency proceedings 
as Receiver by allowing him to throw up his brief in 
the middle of a case, but there may be special circum- 
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stances justifying this procedure, LAXMANPRASAD. V. 

QOVINDPRASAD i Nag. 650 

Receiver — Remuneration of— Order of 
appointment not specifying source from which 

Receiver is to be paid—S. 6611) (b), Provincial 
~ Insolvency Act (V of 1920); if applies —A ppointment 

subsequently terminating — Appointment under 

a. 56, if becomes one under s. 20, Provincial 

Insolvency Act (V of 1920)—Remuneration to be 

5 per cent. of assets realised-Rule of. quantum 

meruit, if should be applied. < ja. +++. 

Where the order appointing a Receiver does not 
specify the source from which the remuneration isto 
proceed, nor, does it specify any particular time for 
payment though it fixes a rate, the order must 
naturally be construed in the light of s 56 (1) (b', 
Provincial Insolvency Act, read with. the: rules 
framed under s. 79(2) (a) and his remuneration must 
therefore come from the assets of the insolvent ‘Assets' 
means “all a man's property of whatever kind. which 
may be used to satisfy debte or demands existing 
against him.”, The mere fact that the- appointment 
was determined later as a result of the Appellate 
Court's decision on another matter cannot change the 
order of appointment from s. 56 fo s. 20 

Where the remuneration of the Receiver was to be 
“Sper cent of assets realised upto maximum of 
Rs. 200" and on appeal the adjudication was subse- 
quently set aside : s 

Held, that it was clear that the sum to be paid was 
unascertainable until realisation of the assets., It 
was, therefore, equally clear that no payment was 
contemplated until that contingency should occur. 
Because of the order of the Appellate Court the con- 
tingency contemplated cculd not now arise and there- 
fore, the order as it stood was inoxecutable. In these 
circumstances a quantum meruit was all that .the 
Receiver could claim for the period of his actual 
work. he position was much the same .as.ia con- 
tracts where a contract becomes void because a con- 
tingency contemplated becomes impossible. LAXMAN- 
PRASAD V. GoVINDPRASAD HE Mad. 650 
— — Receiver—Remuneration ofiReceiver during 

period for which adjudication stands, 

Allthe proceedings following the adjudication are 
not invalidated simply because the order of adjudi- 
cation is subsequently set aside on appeal. There- 
fore there can be little doubt that the Receiver is 
entitled to be paid for the period for which the ad~- 
judication order actually stands. LaxMANPRASAD: 9, 





GovINDPRASAD Mad 650 
Insurance, Ses Married Women's Property-Act, 
1874, 5. 6 119.FB 


Life—Medical questions—Question about 
“any other health complaints” does not refer to 
minor complaints. - ; 
The question put to the assured by the Medical 

Officer of an Insurance Uompany about “any -other 

health complaints” is not intended to refer to simple 

headaches, cold orslight fever, or similar minor ill- 

ness, Such a question must be read in a fair and 

commonsense way. z , 

The duty of the proposer is a duty to disclose and 
thia necessarily depends on the knowledge he posses- 
ses, Hemanta Kumar Das v. ALLIANTZ UND 
STUTTGARTER LIFE INSURANOE Oo., LTD. “Gal. 517 
Interpretation of statutes. Ben Punjab Relief 

of Indebtedness Act, 1931, s. 36 R 487 
Fiscal statute—Court Fees Act being fiscal 

enactment must be construed in favour ef subject. 

Per Bose J., in order of reference:—The Court Fees 
Act is a fiscal enactment and, so like all fiscal 
gnactments, must be construed in favour of the sub- 
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. ject and against the Crown whenever a doubt or an 
ambiguity exists. SITABAL v. R 8S. RAMOHANDRA 
RAGHUNATH ABBYANKAR Nag. 274 FB 
—-Meaning of Act clear—Laws framed for 
entirely different purpose, if can be considered.’ 

So long as the meaning of the Act is clear, fall 
effect must be given toits provisions. It would be 
misleading to consider laws framed for entirely 
different purposes until the possibilities of the 
statute -have been exhausted, however, similar they 
may at first ‘sight appear to be. MADHORAO v. 
PANNALAL Nag.173 
New Act using same expression as in old 

relating to same subject —Assumption that use of 

words had been in same sense which decisions have 
attached to them. 

Tf an Act uses the same language which was used 
ina former Act referring tothe same subject, and 
passed with the same purpose, and for the same 
object, the safe and well-known rule of construction 
is toassume that the Legislature when using well- 
known words upon which there have been well-known 
decisions, uses those words in the sense which the 
decisions have attached to them. Nadar DAMODAR 
BHANBHOGUE V. GANGE Mad. 464 
Penal provision, construction of. 

When two equally reasonable interpretations are 
possible, the penal provision should be so construed 
as not to placea burden on the subject. GuRANDITTA 
v, EMPEROR Lah. 975 

Performance of duty in strictest language 
of Act, idle or impossible—Enactment to be under- 
oe as dispensing with strict performance of that 

uty. 

Tf in the interpretation of statute, the Court finds 
the duty either impossible of performance and beyond 
the normal capacity ofa reasonable or prudent man, 
or when performance in the strictest language of the 
enactment is either idle or impossible, then the enact- 
ment must be understood as dispensing with the 
strict performance of that duty. EMPEROR ù, GANPAT 
Laxman KALGUTKAR Bom. 665 











Special and general statute enacted subse- 
uently—Conflict between—Which prevails. 
hen there is a conflict between a special 


statute dealing witha gee kind of property and 
a general statute enacted subsequently and dealing 
with all kinds of property, it is by the former that 
the rights of the parties .must be governed with 
regard to the special kind of property. SERIPAD 
Ramoaanpra BHIDE v, TuULJARAMBAO NARAYANRAO 
Bom. 593 
Judblal Officers—Position and responsibilities of 
-They should not have any interest, pecuniary or 
otherwise in subject-matter of litigation—Tazing 
Master debtor of one of parties—Fact not disclosed 
and bills taxed~—Tazation held void. : 
Persons who are exercising judicial functions must 
be in an entirely impartial position, They ought not 
to have ány interest, pecuniary or otherwiss, in the 
subject-matter of the litigation, and they must not 
bein sucha position that any bias in favour of one 
sideor the other can be imputed tothem, Actual 
bias need not be proved, if the erelationship is such 
that bias may seem likely. Itis not enough for the 
Court to say it is satisfied thatin a particular case 
no biasexisted or was shown. It isnecossary that 
the position be such that the general public may feel 
confident that justice has been done by an impartial 
tribunal and it is of the highest importance that this 
principl8 should not be encroached upon. 
Where a Taxing Master taxes.the bills of costs 
between the parties without disclosing the fact that 
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he happensto be a debtor of one of them, he is not 

competent to entertain the taxation and the taxation 

made by him is bad ab initio and is liable to be 

quashed. SHAMDASANI v, CENTRAL BANK or INDIA, 

Lro. 6 Bom. 934 

Jurlsdlctlon —Civil Court—Orders of statutory body 
like Municipal Board, when can be reviewed. 

It is not for the Civil Court to review the orders 
of a statutory body like a Municipal Board as 
long as the officers of that body act within the 
power vested in them bylaw. The Court can as- 
sume jarisdiction only in case the Chairman or any 
other officer acts in contravention of the mandatory 
provisions of the Act. MUNIOIPAL Boarn, “JALEBOR V. 
Horr Lar All.663 
——— Objection to—Valuation of suit, objection to 

—Duty of Court—Objection based on over-valuation 

or under-valuation, when and howto be raised, 

Objections regarding jurisdiction based on over- 
valuation or under-valuation have to be raised atthe 
earliest possible opportunity, and in all cases where 
issues are settled at or before such settlement as laid 
down in s. 21 of the Civil Procedure Code. In a cage 
where there has heen a deliberate over-valuation or 
deliberate under-valuation with a view to give juris- 
diction to a particular Court, that matter has to be 
investigated into if on objection is raised at the 
earliest possible opportunity. The objections regard- 
ing valuation are, in many cases, such as are difficult 
to decide as value of « particular property is after 
all a matter of opinion and may vary. Where the 
objection raised is of a nature which would show 
that the valuation put by the plaintiff is not grossly 
wrong but prima facie bona fide, it is not 
necessary for a Oourt to enter upon an elaborate 
enquiry regarding the valuation. If the over- 
valuation or under-valuation appears on the face of 
the plaint patent, it isthe duty of the Court to return 
it to the plaintiff to present it to the proper Court 
under O. VII, r.10, but if it is not patent on the face 
of the plaint but objection is taken by the defendant 
that the property is over-valued or under-valued, the 
Oourt may require the plaintiff to show that the suit 
has been over-valued if there are prima facie grounds 
for showing that the suit is not properly valued but 
not otherwise. 

Ordinarily a Court should not encourage frivolous 
objections on the part of the defendants’ valuation if 
they are raised only with a view to protract litiga- 
tion. J. Coox v., Mr. Q. H. Coox Nag. 684 
———— Partition, suit for. Ser Partition 684 
Jus tertil—Defence—Defendant to prove that per- 

son im whom jus tertii s claimed has existing 


ights. 

Before the defendants] can be allowed to set up a 
jus tertii they must prove that the person whose right 
they set up in defence has a subsisting right. Gupa 
KUERI v. ADNATH PANDE All, 849 
Karachl Smali Cause Courts Act (IV of 1929), 

s.24—Scope — Excessive or punitive security 

cannot be demanded. 

Clearly the purpose of s. 24, Karachi Small Cause 
Courts Act, is to allow the Court power to demand 
such a security as to ensure the prompt institu- 
tion by the applicant of his suit and as a proof 
that he is in earnest. Therefore, the order for 
security under s. 24 can be fora large amount but 
it cannot be for an excessive amount. The security 
can be fixed insuch a sum as will test the good 
faith of the applicant and induce him to do that 


‘which the bond requires, sothat he and his surety 


may be free of the liability which the bond im- 
poses, Thiscan be done within the provisions of 


iviii 
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the section but excessive or punitive security can- 
not be demanded. Gustsp Banzam Iranr v. Dp. A. 
SAID Sind 780 
Land Acquisition Act | of 1894), s. 18. SEE 
Land Acquisiticn Act, 1894, s. 48 ; 958 
————8.18—Order of Land Acquigition Collector 
under s. 18—High Court, if can interfere in 
reston Cini Procedure Code (Act V of 1908), 
s. 115, 
_ The Land Acquisition Collector, assuming that he 
isa Court, is not a Court Subordinate to the High 
Court, within the meaning of s. 115, Civil Procedure 
Code, and the High Court has no jurisdiction to in- 
terfere with his order under s. 18, Land Acquisition 
Act, in gevision. Gopinath Sian v, First LAND 
ACQUISITION COLLECTOR, CALOUTTA Cal. 866 
88. 18, 53—Reference to Court under e. 18 
—Court, if can frame issue not directly arising 
from objections to award—Application stating on 
which head under s. 18 (1) applicant proposes to 
rely—If suficient compliance with s. 18 (2)— 
Court, if has jurisdictzon to calculate compensation 
in different manner from one adopted in objection. 
„Where a reference under s. 18, Land Acquisi- 
tion Act, is made toa Court, the Court by virtue 
of s. 53 ofthe Act, can consider in framing the 
issues not only the pleadings (that is the statement 
of claim, the award and the objections thereto) but 
also the allegations of the Pleaders where they are 
not inconsistent with the pleadings. It therefore 
follows that the Court has jurisdiction to frame an 
issue which does not directly arise from the objec- 
tions tuken, provided, that it is not totally incon- 
sistent with them, Though s. 18 (2) requires that 
the application’ for -a reference to Court shall state 
the. grounds on. which the objection is taken, there 
is 8, sufficient compliance with the provisions of 
this sub-section if the application states on which 
of the four heads of objection detailed in sub-s. u) 
the applicant proposes to rely. When an objection 
to the amount of compensation has been taken, the 
Court has jurisdiction to work out the amount of 
compensation in a manner different from that 
which has been adopted in the statement of objec- 
tions. REVENUE DIVISIONAL , OFFICER, VIZAGAPATAM 2. 
VYRICAERLA NARAYANA GAJAPATHISAJU BAHADUR GARU 
` Mad. 140 
~ 88. 23, 24—Compensation — Compulsory 
acquisition—Basis of value for compensation— 
Criterion—Special adaptability of acquired land— 
Special requirements of acquiring authority, if can 
be considered — Compensation for spectal 
adaptability, when can be awarded. 
In a case of compulsory acquisition, the owner 
is entitled to receive compensation based on the 
value of the land to himself not based on its value 
to the acquiring authority. In assessing the yalue, 
regard must behad not only to the use which the 
owner has made of the lund up todate of the noti- 
fication under s.4, Land Acquisition Act, but also 
to all its potentialities and the restrictions on its 
user as on that date. Ordinarily the market value 
as on the date of the uotificution is the best 
criterion of value. “ Market value” means the 
price which a willing owner ason that date would 
get by a process of bargaining with a willing seller, 
Apart from the market value, the owner is also 
entitled to compensation for any damage done to 
his uascquired lands by the loss of the lands 
acquired. It is settled that in considering the 
market value the market may be an imaginary 
market; there need not be evidence of the existence 
of specified purchasers, What is called the “ spe- 
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cial adaptability " ofthe land, that is to say the 
naturel suitability of the land for some special use 
other than theuse to which it is put by the owner, 
is an element to be taken into consideration in 
assessing the value; and the compensation to be 
awarded for such special adaptability is ‘its value 
based on prudent business calculations having re- 
ference to the position on the date of the notifica- 
tion under s. 4. Incase of a compulsoiy acquisition 
the special requirements of the acquiring authority 
cannot be taken into consideration in fixing the 
value of the special adaptability but may be used 
as an illustration of the way in which the special 
adaptability might be of value to others, and wher 
jt has been shown that the special adaptability has 
such a general value, compensation must be award- 
ed for it. 

A certain land was acquired for the purpose ofa 
harbour. The surrounding land being malarial, it 
was proposed to start an anti-malarial propaganda 
and to provide drinking water o the area from the 
spring of the owner of the acquired land. The 
special adaptability of the acquired land as a source 
of drinking water had no prospect of becoming an 
element of value apart from the anti-malarial 
scheme. At thetime of the notification under 8. 4, 
Land Acquisition Act, there was no other purchaser 
for the land : 

Held, that no value could be awarded to the 
special adaptability of the land since though the 
special adaptability existed, it had no prospect of 
becoming an element of value apart from the 
scheme; its value, therefore, was the result of the 
scheme and to award compensation for it was to 
do that which could nct be done with reference to 
8. 24 (3) ofthe Act. Revenue DIVISIONAL OFFICER, 
VIZAGAPATAM V. VYRIO ERLA NAPAYANA GAJAPATHIRAJU 
Ba, ADUR GARU Mad. 140 
S. 48—Proceelings and reference under 

8, 16, coming to an end—Whether amounts to 

voluntary withdrawal by Government—ZJ urisdiction 

of Civil Court to award compensation under 

s. 48 (2). | 

Section 48, Land Acquisition Act, contemplates a 
voluntary withdrawal by Government before posses- 
sion is taken. It is not intended to cover a'case in 
which there is no such withdrawal but the proceed- 
ings came to an end as they were found to be invalid, 
In such a case the proceedings automatially drop 
and the aggrieved party is left to choose his remedy 
in ordinary Oivil Uourt against the party who com- 
mitted the wrong against it. Sven assuming that as 
aresujt of the declaration by a competent Civil 
Court that the original award was invalid,® the 
Government abandoned the proceedings which amount- 
ed to withdrawal though not voluntary, s, 48, does 
not at once vest the Oivil Uourt with power to deter- 
Mine the compensation payable to the owner for the 
loss occasioned to him by the proceedings. The 
power is given to the Collector under s, 46 (2). It 
is only when the Uollector exercises his powers under 
s.48(2, that the person dissavistied with his award 
may apply for reference and s 48 (3) further says 
that the provisions of part Ili will apply, so far as 
may be, to such references, MUNICIPAL CoMMITTER, 
Nacror v, KATANLAL f Nag. 958 
—— ——65, 48,18-—Government acquiring land for 

Municipality—Owner contesting— Reference under 

8.18 —Crvil suit by owner for declaration that land 

could not be acquired—Decree in his favuor be- 

coming final—Parties discharging Collector—Com- 
pensation order against Municipality — Munici- 
pality, tf can appeal against it, 
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A Municipal Committee wanted to acquire a piece 
of land on which stood some structure and moved the 
Government for acquisition in the usualcourse. The 
owner ofthe property appeared before the Land Ac- 
quisition Officer and contested the proceedings. He 
did not accept the award with theresult that the 
Land Acquisition Officer made a reference to Oivil 
Court under s, 18 of the Land Acquisition Act. 
During the pendency of these proceedings, the owner 
of the property instituted a civil suit against the 
Municipal Committee and the Government for a 
declaration that the land could not be acquired and 
the proceedings for acquisition were invalid, The 
suit was decreed and an appeal filed by the Munici- 
pal Committee against the decision also failed. The 
Municipal Committee did not prefer a second appeal, 
The owner of the hcuse agreed to discharge the Col- 
lector who represented the Government and the 
Oourt passed an order discharging the Collector. By 
this time the Municipal Committee had not decided 
to drop the proceedings and was still considering 
whether a second appeal should be filed. Whenthe 
order against it became final, the Municipality 
was directed to pay damages to the owner. The 

. action purported to be under s. 48, On an appeal 
to theHigh Oourt against the order, a preliminary 
objection was taken that it was only the Secretary 
of oe who could file an appeal and not the Munici- 
pality : 

Held, that after the final order declaring the ac- 
quisition to be invalid, the proceedings and reference 
arising therefrom came to an end. When the Ool- 
lector was discharged, only the owner and the Muni- 
cipality remained as parties, The parties affected 
by the order being the Municipality, it alone had the 
locus standi to file an appeal against it. MUNICIPAL 
Oommitter, NAGPUR v. RATANLAL Nag. 958 

s. 53. See Land Acquisition Act, 1894, 

140 

s$. 7 (2)— 

file com- 


8.18 
Land Customs Act (XIX of 1924), 

Sub-Inspector of Customs, whether can 

plaint, 

A Sub-Inspector of Customs is a Land Customs 
Officer and under s. 7 (2), Land Oustoms Act, a 
Land Oustoms Officer is competent to make a com- 
plaint to a Magistrate. PuBLIO Prosecutor v, M. 8. 
KRIS NAMURTHI AYYAR Mad, 335 
Landiord and tenant. Sege Bihar Tenancy Act, 

1934 529 
Duty of landlord—Whether bound to protect 

possession of tenant against all evictions. 

The law isthat a landlord or a lessor is bound to 
put histenant in prssession, If he fails to put his 
tenant in possession of the whole of the demised 
premises, he can only get rentfor so much of the 
demised premises of which he had put his tenant 
in possession, If he has discharged that duty, his 
duty isto maintain the possession of the tenant 
against all lawful evictions; the landlord's duty 
does not extend to protect the tenant from unlawful 
evictions, that is tosay the evictions by persons who 
have not got any title or who have not derived any 
title from the landlord. SURENDRA Nata MONDAL V. 
BHUDAR BANDRA SAFUI Bi Gal. 996 
——— Hatoppel—Tenant, if can deny landlord's 

title, by showing that lease was executed in ignorance 

— Evidence Act (1 of 1872), s. 115. 

A tenant isnot estopped merely because by the 
tenancy he acknowledges the title of his landlord, 
and a tenant may always explain and thereby 
render inconclusive acts done through mistake or 
misapprehension. A tenant can deny his lessor's 
title if it is shown that he executed the lease in 
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ignorance. R. M.V. R. ALAGAMMAI Aot. P.L. P. 

R. P. R. FIRM Rang. 599 

Site intown— Right of transfer—Position of 
zemindar and tenant. 

The general rule which has been accepted in 
Oudh, ever since the British Courts have been in 
existance, to the effect that in the absence of a 
special contract or custom no ryet, whether an 
agriculturist or a non-agriculturist, has any 
rights in the inhabited areas of an agricultural 
village except a right of occupation without a 
right of transfer, does not apply to a site in a 
town, 

A distinction should be drawn beteen the 
position of persons who have been zemindars and 
who in their capacity as zemindars own houses 
and the position of persons who are mere ryots. 
In the case of a mere ryot the zemindar grant a 
licence to the ryot to make a residence, such a 
licence remaining a licence the ryot has no right of 
transfer of the house which he makes in pursuance 
of such licence but a house built or bought by a 
gemindar is a transferable house. 

Held, that apart from the question whether the 
transfer of the site was legal, the defendant had 
acquired title by adverse possession and the plaint- 
ifs right, if any, in the house had keen lost for 
his being out of possession for more than twelve 
years. Banxey LALL v. VIDYA SAGAR ABKAR 
Oudh 969 
———— Tenancy— Settlement record showing one 

tenancy only — Presumption — Dakhila showing 

numes of two tenants jointiy—Tenancy is held 
jointly. = 

Where there is only one tenancy rècorded in the 
name of a tenant in a settlement record, thé pre- 
sumption is that it is not split up, unless it is rebutted 
by other evidence. Wherein the dakhiia the names 
of two tenants are showa, it means that the tenancy 
belongs joiutly to two persons and not that there are 
two tenancies. SucENDeA NATH MONDAL v. BHUDAR 
OHANDRA SAFUI Cal. 996 
Lease—Construction—Clause in maurashi makarari 

patta that transferee should pay one-fourth of con- 

sideration money to landlord in case of transfer— 
transfer not to be valid otherwise— Clause, nature 
of—If covenant—Transfer in breach of it, if void, 

Ifa term is granted subject to a condition 
against assignment, an assignment by the lessee 
will be void; but if the restraint is by covenant 
only, the lessee, by assigning, commits a breach of 
covenant but the assignment itself is not void, 
though the landlord can put an end to it as soon 
as the assignment comes to his knowledge if the 
lease contains a power of re-entry, 

Where a clause in a maurasht makarari patta 
provides that in the case cf a transfer, the trans- 
feree shall pay one-fourth of the consideration 
money to the landlord and also provides that in 
default of such payment, the transfer shallnot be 
valid, the language of the clause is not appropriate 
to a covenant, but is ineffect, a restrictive condition 
which limits the power of alienation to which the 
grantee under the maurashi makarart patta would, 
in default of special conditions, be entitled and a 
transfer, therefore, in breach of such a condition 
ig void. SREEDAAR CO anvea Roy v, Kusum KUMARI 
Roy Cul. 777 
-Tenant to pay half preduce and fixed sum 

varying from year to year—It is lease and not 

cultivating partnership. 

Where, according to the terms of the tenancy, 
the tenant is to pay halfthe produce and a fixed 
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sum which varied from year to year but which 
is entered inthe jamabandi as a fixed amount, the 
terms amount to a lease and not a cultivating 
partnership, Govinp Rao v. RUMA Nag. 931 
Legal practitloner — Lien — Solicitor's lien — 

Solicitor appointed by next friend of minor— 

Solicitor's client, who is—Neaxt friend superseded 

by new one—Solicitor appointed by former if 

bound to hand over documents to new next friend. 

A client of a solicitor appointed by a next 
friend of a minor is the next friend and not the 
minor; itis to the next friend, and not to the 
minor, that a solicitor looks for his costs, and the 
next friend is liable to pay those costs. It may be 
that in a proper case the solicitor ultimately can 
get the ests out of the minor's estate, but the next 
friend isthe person directly liable to the solicitor. 
But a solicitor's lien is a lien against his client, 
and as against third parties he has no higher right 
than the client possesses. Where a next friend who 
has appointed a solicitor is superseded bya new 
next friend, the old next friend is bound to hand 
over the documents relating tothe suit tothe new 
next friend and asthe solicitor appointed by the 
old next friend is not ing better position than that 
of his client, the solicitor is bound to hand over the 
documents to the new next friend. JHAvERY & Oo. v. 
HIRACHAND GANGJI Bom. 727 

Misconduct, See Legal Practitioners Act, 

1879, 5, 13 731 
Legal Practitioners Act (XVIII 011879), 8. 3— 

erson, when can be declared tout. 

Before a person canbe declared to be a tout, it 
must be found fora fact that he has acted in a 
manner which will bring him within the definition 
as laid down in s. 3, Legal Practitioners Act. In re 
ADIBAJU Somanna Mad. 456 

= S, 13— Pleader bribing witnesses likely to be 

called by opposite party, for swearing false 
afidavits and also tampering with witnesses during 
proceedings—His name held should be struck off 
the register of Pleadera. 

A Pleader joined with another person in obtaining 
false affidavits from witnesses, who were about to be 
called by the opposite side, in connection with an 
election petition saying that they knew nothing 
about the matter. He paid bribe to each of them for 
swearing such affidavits. Whilst the hearing was 
in progress the Pleader also tried to tamper with 
other witnesses and offered them bribes : 

Held, that the conduct of the Pleader on the two 
occasions could not be put down to a mere 
momentary lapse, but was part of a systematic 
endeavour to interfere with the course of justice. 
His name, therefore, should be struck off the register 
of Pleaders. Inthe matter of P, A LowER GRADE 
PLEADER, KYAUKSE Rang. 731 
————8. 36—Person declared tout—High Court, 

KA can revise order under s. 115, Civil Procedure 

ode (Act V of ri Nar of India Act, 

1935, (25 & 26 Geo. V, C. 42), s. 224 (2), if bar to 

such revision—Revision under s. 439, Criminal 

Procedure Code (Act V of 1898). 

The High Oourt can under s. 115, Civil Procedure 
Code, revise an order passed by a District Judge 
under s. 36, Legal Practitioners Act, declaring a 
person to be a tout. Section 224 (2), Government 
of India Act, is not abar to such arevision, To 
such 8 case s. 439, Criminal Procedure Code, does 
not apply and there would be no revision under the 
Oode of Criminal Procedure, The revisional juris- 
diction under s. 115, Oivil Procedure Code, is neces- 
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invoked except in furtherance of justice. In re 
ADIRAJU SOMANNA Mad, 456 


Lessor and lessee—Covenant by lessee topay rent 
—Assignment of lease—Decree for rent against 
asssignee unsatisfied— Subsequent suit against 
original lessee on his covenant, if maintainable. 
Where there is joint liability, judgment against 

one joint debtor operates asa bar to a subsequent 

claim against the other joint debtors, the principle 
being that thera is only one debt, and only one 
cause of action, and the debt being merged in the 
judgment, there is no remaining cause of action 
against the other joint debtors. On the other hand, 
where the liability of more than one debtor is 
either joint and several, or several only, a judgment 
against one is no bar to a subsequent claim against 
the others, because in such a case the cause of 
action against each debtor is distinct, and the 
fact that the cause of action against one debtor is 
merged in the judgment has no effect upon the 
cause of action against the other debtors. 
Where a lessee who has covenanted to pay rent, 
assigns his lease subsequently and there is a de- 
fault in paying rent, there isa separate cause of 
action against the original lessees and the assignee, 
The original lessees’ are liable on their covenant 
that is by privity of contract, and the assignee is 
liable by privity of estate, that is by virtue of the 
relationship which exists between him and the 
landlord. It is true that as between the assignee 
and the original lessees, theassignee is primarily 
liable. But onthe other hand, it is settled that 
in law the lessee is nota mere guarantor for the 
assignee. There is no inconsistency whatever be- 
tween the liability of the original lessees on their 
covenant, and the liability of the assignee arising 
by reason of privity of estate, though the several 
liabilities are in respect of the same subject-matter. 

The causes of action being distinct, the judgment 

obtained against the assignee for due rent is no 

bar to the claim against the original lessees when 
the judgment remains unsatisfied. MUNIOIPAL 

CorporaTIon, BOMBAY v. VASANTLAL ,JULOHAND ANAND 

JAITHA a Bom. 479 

——-—— References by lessor to assignee as lessee 
in notice and plaint—Inference that lessor released 
his claim against original lessee on his covenant, if 
justified, 

Where the lessee of a Corporation had assigned 


- the lease anda default was made in payment of 


rent, the references to assignee as a lessee under the 
lease in notice served by the lessors on the assignee 
determining the lease and forfeiting it, in a reso- 
lution passed by the lessors sanctioning? the 
filing of a suit against him, and in the plaint 
filed by the lessors against the assignee, are not 
strong enough to justify an inference that the lessors 
released their claim against the original lessees, 
MUNICIPAL Corporation, Bombay v. VASANTLAL 
FULOHAND ANAND JAITAA Bom. 479 
—Verbal agreement for permanent lease—No 
document--Time for suit for specific performance 
expiring — Permanent structures built—Suit by 
lessor for ejectment—Lessee, if can rely on eguit- 
able estoppel — Legse for benefit of lessor—Lessee, 
if can get compensation for structures built. 
Where there was a verbal” agreement for a perma- 
nent lease for the specifie performance of which the 
lessee might have instituted a suit but the time for 
such a suit has expired with the result that the lessee 
hae lost the remedy which was open to him and the 
lessee has built permanent structures on theland, in 
a suit by the lessor for the ejectment of the lessee, the 
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lessee cannot rely upon an equitable estoppel. If, 
however, the lease was for the benefit of the lessor, 
the lessee is entitled to compensation forthe perma- 
nent structures erected by him. Marna Sanu v. BALAK 
Das Pat. 522 
Letters Patent (Bombay), cl. 15. Ser Oivil 

Procedure Code, 1908, O. XXI, r. 9 734 
(Calcutta), cl. 12—Cl. 12, leave under. 

Where in a plaint the plaintiff alleges that he in- 
stitutes the suit withleave under cl. 12 ofthe Letters 
Patent there should, strictly speaking, be a prayer 
that such leave be granted, SartesH KUNMAR SINGH v. 
Nursing PANDEY : Cal, 876 
cl. 12—“Suit for land"—After person's 

death intestate his brother taking possession of 
immovable property situate outside territorial 
jurisdiction of Original Side and obtaining letters 
of administration—Suit by son of deceased for 
possession, accounts and administration by or 
under direction of Court—Suit held one for land 
and Original Side had no jurisdiction. 

An administration suit is not a suit for land. 

A Hindu having died intestate, his step-brother 
took possession of his immovable property situate 
outside the territorial jurisdiction of the Original 
Side of the Calcutta High Oourt and obtained 
letters of administration. Theson of the deceas- 
ed brought a suit against the step-brother of 
the deceased alleging that he was the absolute 
owner of the said property and that the grant- 
ingof the letters of administration was invalid. 
Heclaimed the reliefs, for possession of the property, 
for accounts of the defendants’ dealings with the 
property and alternatively for the removal of the 
defendant as an administrator and administration by 
or under direction of Court : 

Held, that the suit was not in essence an adminis- 
tration suit at all but a suit for land as the main 
relief claimed was for possession ofthe estate, and 
the property being outside the territorial jurisdic- 
tion ofthe Original Side, the High Court had no 
jurisdiction to try the suit. Sarngsa Kumar SINGH». 
Nursing PANDEY Cal. 876 
m (Mad), Cl.15—High Court Judge refusing 

to review his judgment passed in second appeal 

-Appeal from such order without leave—Main- 

tainability, 

Olause 15 of the Letters Patent (Madras) when 
properly construed, means that no judgmentof a 
Judge of the High Court in the exercise of second 
appellate jurisdiction is appeslable without leave. 
An order of High Oourt refusing to grant review from 
its judgment passed in second appeal is an order 
made wh the exercise of such second appellate jurisdic- 
tion. Consequently, there is no appeal without leave 
from such an order. In re VEERASWAMI PADAYAOHI 

Mad, 762 
Lien—Solicitors lien. Ses Legal practitioner 727 
Limitation— Determination of. 

In considering whether a particular remedy is 
barred, one looks not at the relief given but at the 
cause of action, that is, at the necessary allegations 
which have to be made and found before the relief 
sought can be given. ASARAM v. LUDSESHWAR 

. Nag. GFB 

———Objection by defendant that decree is nullity 

owing to failure of plaintiff to comply with decree, 
if can be raised at any time. 

Where the objection of the defendant is that the 
decree is a nullity owing to the failure of the plaintiff 
to carry out the condition imposed bythe decree, 
- there is nd limitation of time for raising a point of this 
nature, BENI Peasap v, Om Prakasa All, 824 
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Limitation Act (IX of1908), s. 4. Sma Oudh 
Court's Act, 1925, s. 12 (2) 48 
Sze Civil Procedure Code, re 
4 


————s. 


O. XXII, r. 9 


—— — s, 5—Counsel filing appeal on behalf of 
client—Signature on power-of-attorney doubted— 
Court directing personal appearinze of client—~ 
Client not attending on ground of personal 
inconvenience—~After final hearing agent of client 
asking permission to sign power-of-attorney —Court 
disallowing on ground that it would defeat pro- 
visions of Limitation Act—Appeal dismissed under 
0. XLI, r.17, Civil Procedure Code (Act V of 
1908)—Court heldcould direct personal appearance 
—Personal inconvenience held not sufficient ground 
under 3. 5. è 
In an appeal filed by a Counsel on behalf of one 

S, the signature on the power-of-attorney was 

doubted. The Counsel filed certain affidavits the 

purport of which was that this power-of-attorney had 
been signed by Ain blank at the time he started 
the litigation, that he had handed the paper bear- 

ing his signature tohis duly appointed agent W 

and that it was W who had engaged him. Doubt- 

ing this the District Judge directed the appearance 
of A in order to find out whether he had in fact 
granted this power-of-attorney. S did not appear, 

After final hearing W asked the Court that he 

might be allowed to sign the power-of-attorney. 

The Court did not allow it at that stage as it would 

defeat the provisions of tbe Limitation Act. The 

Court accordingly dismissed the appeal under O. XLI, 

r. 17, Oivil Procedure Oode: | 
Held, that the Court could, in order to satisfy 

itself as to the genuineness of the signature, direct 

the personal apperance of § ; 

Held, alsothat the non-appearance of Son the 
ground of personal inconvenience was not a reason- 
able cause within the meaning of s. 5, Limitation 
Act. Kone Hip Lon & Co, v. O. A. M. A. L. Firs 

Rang. 364 


——_—-§,5—Duty of appellant is over when he 
consults careful lawyer of long-standing—Value of 
suit depending on calculation of mesne profits, 
past, present and future—Appeal presented in 
proper Court according to view of Llawyer—Appeal 
returned to be presented to proper Court—Lawyer 
if can be said to have acted without due diligence 
—Extention of time under s. 5. 

The duty of the appellant is over when he con- 
sults a lawyer of along standing who is known as 
a careful Advocate, No amount of care or diligence 
on the part of any Advocate can make him antici- 
pate what view the Judge would take upon such a 
difficult matter as the valuation of a suit forthe pur- 
pose of court-fees, where the value, depended upon an 
addition or subtraction of the amount claimed as 
mesne profits, past, present and future and the 
Advocate cannot be said to have acted without due 
diligence if it is found by the Court that the ap- 
pellant has taken a wrong forum of appeal and 
memorandum is returned to be presented to proper 
Court. In such acase the time should be extended 
under s. 5, Limitation Act, when the appeal is filed 
in a proper Court. NRISINGHA CARAN NANDY 
QOuoupgury v. TRIGUNAND Jaa KuowarE Pat. 564 

s. 5—8. 5, if applies to review proceedings, 

Section 5, Limitation Act, is applicable to review 

proceedings. GQ. D. Rirogson v. W. L. D. Rrrosson 
__ Cal. 729 

——_—_—-s8. 5, 12 (2)—Time during which copying is 
stopped jor want of junds, whether should be 
excluded as time required forobtatning copy of 
decree, when extra charges are paid without delay 
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—Delay by Court in finding out that wrong number 

is given, whether also should be excluded. 

Time during which copying is stopped for want 
of funds, at least where there is no absence of 
bona fides and where there is no dela} in supplying 
the extra charges when demanded,’ should not count 
but should be excluded as time required to get a 
copy of the decree, Time required means time 
prcperly required, and if time is wasted because of 
the appellant's own negligence, that time does not 
count. But if a wrong numberis given and a Couit 
takes three weeks to find out that wrong number 
ig given, the error is the cause of the delay. The 
error cayses such delay asit isdue to it. If the 
office does not take up the application for a week, 
there would be a week's delay, error or no error. Then, 
there being an error, the office is delayed. It is delayed 
until after communicating with the applicant, or 
where the applicant is ordered to appear, the cor- 
rect information is given and that delay is due to 
the error, Hira Bar v, INDRABABADURSING 

Nag. 538 
s. 6—Assignee of minor, if can claim 
benefit of 8. 6—Minor's property sold by mother— 

Minor on becoming major assigning his right to 

recover property—Suit jointly by assignor and 

assignee to recover property sold by mother, if 
time-barred. 

An assignee from a person, who was a minor. 
cannot claim the benefit of s. 6, Limitation Act, 

Where a mother of a minor selis his property 
and the minor who is born in 1909, assigns in 
1930, his right to recover the property as a rever- 
sioner and both the assignor and the assignee 
jointly bring a suit to recuver the property on the 
ground that the sale by the mother was unauthoris- 
ed, without necessity and, therefore, void, the suit 
is not barred by limitation as the assignor even 
after the transfer of his right in the property does 
not lose the right even to be joined as a co- 
plaintiff in a suit by assignee to recover possession 
of the property assigned by him. BANDU ANNAJI 
NAIK v. Yisewant? RAMRAO DESAI Bom. 475 

S$. 7— Decree im January 1932 in favour of 
grand father kaita of family and minor grandson 

—First execution application in September 1935— 

Minor must be assumed to have appeared by next 

Jriend — Neat friend held could not give discharge 

and application was not time-barred against 

grandfather. 

, The inhibition as regards one capacity would 
apply also to the person in his other capacity; in other 
words, when once a person is appointed a guardian 
ad litem, or appears as a next friend, O. XXXII, r. 6, 
Civil Procedure Code, cqually applies and, there 
being an inhabition, the test laid down by s. 7 of the 
Limitation Act applies. 

A decree was obtained on January 28, 1932, in 
favour of four persons: the grandfather who was the 
karta of the family, his sony and a grand-son who 
was a minor. The first execution application was 
made on September 26, 1935 : 

Held, that it must be assumed that the minor 
appeared by his next friend and applying tl:e test laid 
down in s. 7, Limitation Act, the next friend could 
not give a discharge and therefore limitation did not 
run as against the other persons, that is to say, per- 
song other than the. minor The application was not, 





- therefore, time-barred, ParMEsuwaki SINGH v. RANJIT 


Pat 713 
s. 7, Sch. |, Art. 44—Alienation by mother 
of two minor sons—No other property belonging to 
minor brothers as members of joint family and 


SINGH 
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they maintained by aunt—Presumption that elder 

brother is manager of joint family, tf arises— 

Suit by elder brother after more than three years 

after attaining majority toset aside alienation, if 

barred against other brother also~Hindu Law— 

Alienation—Setting asi le. 

A manager of a joint Hindu family is undoubtedly 
competent to give a discharge on behalf of the 
minor members of the family, and if the manager, 
who happens to be a minor, does not take any pro- 
ceedings to set aside alienations made either by the 
mother or by the father, within three years after 
attaining majority, thenit would not be open tohis 
minor brothers to bring a suit to set aside such 
alienations on their attaining majority, and a suit 
of that nature would be barred. It is also correct 
to say that the presumption under the Hindu Law is 
that ordinarily the eldest brother would be the 
manager of the joint family; but where in a case, 
the evidence shows that excepting the property sold 
by the mother of two minor sons there was no other 
property as such which belonged to the two brothers 
as members of the joint family and the two brothers 
were actuallythrown on the streetson the death of 
their father and for a long time they were being 
maintained by their aunt, it cannot be held that the 
ordinary presumption, which arises in the case ofa 
joint Hindu family possessed of ancestral property, 
that the eldest brother must be deemed to be the 
manager of the family and its property, can apply, 
to such a case and the suit is therefore barred only 
against the elder brother and not as against the 
younger brother. Boikarc.anp DEWIDAS v. 
DLacu#aMANDAS BANSILAL - Bom 286 
———-§ 12—Appeui —Limitation expiring when 

Court is closed—Application for copies made on 

re-opening day—Time required for copies, if can 

be deducted 

Where the period prescribed for the presentation 
of an appeal expires on a day on which the Oourt 
is closed and the appellant has. not obtained 
copies of the decree and the judgment before the 
closing of the Court and applies for such copies on 
the date ofthe re-opening of the Court while his 
right of appeal still subsists, he is entitled to the 
benefit of time requisite for obtaining the copies, 
and if his appeal be presented before the expiry of 
that time, it is not barred by limitation. Asa Sinaa 





v. Area SINGH . Lah. 672 
—S.12 (2). Ses Limitation Act, 1908, s. 5 

§38 

——s.14. Sse Bengal Tenancy Act, 1885, 

s. 148-A €48 


—-——S, 14 (2)—Time spent in prosecuting entirely 
unnecessary, applications cannot be excluded. 
Under s. 14 (2), Limitation Act, in order that 

the period of time which the applicant has spent in 

prosecuting another proceeding may be excluded, 

the proceeding must be prosecuted with due dili- 

gence and must also be prosecuted in good faith, 

Where a person prosecutes applications which 

are entirely unnecessary only because he was under 

the impression that there exists an order which 
really is non-existent which fact he could have dis- 
covered had he cofisulted the recorde, it cannot 
be said thatthe applications: were prosecuted either 
with due diligence or in good faith, and, therefore, 
the time spentin the prosecution of these applica- 
tions cannot be excluded. P, Hasanar v. L. T. Kanpar 


CHETTYAR Rang. 923 
——-—-—s.19. Ses Civil Procedure Code,, 1908, 
O. XXXIV, r. 3 (4) 63 


——— 8, 19—Insufficiently stamped promissory 
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note—Whether can eatend limitation—Whether 

can be treatedas agreement chargeable with duty 

under Art, 5(c), Sch. I, Stamp Act (II of 1899). 

By reason of s. 35, Stamp Act, an improperly 
stamped promissory note is inadmissible in evidence 
as acknowledgment of debt under Art. 1 of the Stamp 
Act. Buts. 35 cannot preclude the admission of that 
document to prove the mere fact that the debtor 
made an admission of liability to pay apart from any 
intention of supplying evidence of such debt. 
Section 35 would come into play only ifthe document 
were used as containing within itself any matter 
which would extend the creditor's right to recover 
the money, but if the creditor derives his right not 
from the document itself as it would beif it were 
treated as an acknowledgment under Art, 1 of the 
Stamp Act but from the Limitation Act in consequence 
of the admission of liability simpliciter contained 
in that document, then, s, 35 has no applicability. A 
document which is relevant for the purposeot the 
application of s. 19 of the Limitation Act need not be 
an instrument within the meaning of the definition of 
the term ins, 2 (14) of the Stamp Act. Consequently the 
document is admissible to prove the fact of admission 
made by the debtor of his existing liability. Section 19 
of the Limitation Act, therefore, comes to the aid in 
extending the period of limitation, 

Obiter,—An insufficiently stamped promissory note 
is capable of being treated as an agreement charge- 
able with duty under Art.5(c) of Sch. I tothe 
Stamp Act, On that view the document becomes 
admissible on payment of requisite duty and penalty. 
Supamsa v, Kigangao Nag. 678 
~ $. 20—Cheque accepted by payee — Whether 

acknowledgment of payment in handwriting of 

person making payment. 

he mode of payment under s. 20, Limitation Act, 
need not be in cash, Payment and acknowledgment 

. may be simultaneous. The Indian Statute only requires 
that the acknowledgment must be of the payment; it 
is not necessary that it must also be stated that the 
payment is towards a particular debt. Cheque ac- 
cepted by payee operates as a payment as well as 
acknowledgment of payment in the handwriting of 
the person making the payment, PRAFULLA OuANDRA 
Nag v. JATINDRA Nata KAR Cal. 508 
8. 20—Limitation for suit expiring on 

Sunday—Payment of interest on next day — l’resh 

start of limitation, if given—Record on promissory 

notes that payment was “towards debt in pro-note” 

— Held, no jresh promise. ’ 

Ins. 20, Limitation Act, “period” means a definite 
space of time. ‘Prescribed -for a suit” must mean 
“prescribed by this Act’ and the only place where a 
“period” in the sense of a definite space of time is 
provided for inthe Act is s.3, The time prolonged 
under s. 4 for the Court being closed on the last day 
of limitation is not a “period”, Nor it can be des- 
eribed as “the period prescribed forthe suit’. Where 
therefore the limitation period expires on Sunday, the 
payment of interest the next day does not give fresh 
start for limitation. 

Record of the payment of interest which was made 
after the expiry of limitation was made on the suit 
promissory note. The words used were “paid ten 
rupees towards the debte in this pro-note.” The 
payee did not even say “my debt" or “what I owe 
under the pro-note:” 

Held, that the mere expression “debt in this pro- 
note” did not amount to fresh promise. VaLLURI 
PATTABLIRAMAYYA V. GURRALA KRISHNA Rao Mad, 759 
S 20— Limitation saved by part payment 
made by debior liable to pay one debt—Liability 
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of debtor to pay any sum found due after investi- 

gation. 

Acknowledgment under s. 20 is not of the debt but 
of the payment, and if once limitation is saved, the 
debtor is liable for any sum which the Gourt, after 
investigation, finds to be due, PRAFULLA Cuanpra Naa 
v. JATINDRA Nata KAR Cal. 508 
——.s. 20, Proviso—‘Writing’— Creditor, if 

can show by extrinsic evidence that payment 

was made towards interest as such. 

Payment made by a debtor can he proved by the 
creditor to have been made towards interest as such 
by extrinsic evidence, oral or documentary, other 
than the‘writing” referred to in s 20, Limitation 
Act. “Writing” referred to in Proviso tos. 20, 
Limitation Act, need not itself recite in go many 
words thatthe payment made was on account of in- 
terest as such or of part of the principal. K. KANDA- 
SWAMI MUDALIAR V. ThEVAMMAL Mad. 743 

s. 22, Sze Bengal Tenancy Act, 1885, 

s. 26-F 798 
S. 22—Suit against benamidar within time 

—Real owner made party beyond time—Suit, if 

barred. 

A benamidar can represent the real owner. He 
is ina position of a trustee and the true owner 
will be bound by any adjudication in a suit in 
which the benamidar isa party. 

Where a real owner is made a party to a suit 
against benamidar, beyond the pericd of limitation, 
it will not by itself let in the operation ofs, 22, 
Limitation Act, because the real owner will not be 
a new party and the suit as against the real owner 
will not be time-barred, if it was within time 
against the benamidar. SvuBRAMANIA CuHETTIAR 2. 
BRINIVASARAG SAWA AYYANGAR Mad. 381 
—--— $. 26- Easement—Capacity or incapacity 

of servient owner to make grant, if relevant — 

Obstruction not submitted to or acquiesced in for 

one year, if interruption—Hasement, when becomes 

absolute or indefeasible—Right of access to public 
road — Wall built on land projecting on public 
road—Landowner, tf deprived of right of access to 

TOId. 

Section 26, Limitation Act, allows an casement 
irrespective of the capacity or incapacity of the 
servient owner to make a grant, 

Though an obstruction which is not submitted to 
or acquiesced in for one year is not an interruption 
within the meaning ofe. 26, Limitation Act, the esse- 
ment becomes “absolute and indefeasible” on enjoy- 
ment for 20 years “ending within two years next 
before the institution of the suit wherein the claim 
to which such period relates is contested”. 

The fact that a person has builta wall projecting 
ons public road does not deprive him of his right 
of having access from his land to the road at any 
place he chooses. DWARKA Prasan SINSA Y. Patna 
CITY Municipality Pat, 315 

s. 31—S, 31, scope of. 

Obiter.—Section 31, Limitation Act, prescribes a 
special period of limitation in certain cases. VALLURI 
PatraBaIRAMAYYA V. GURBALA Krisuna Rao 

Mad. 759 
Sch. I, Arts. 7, 56— Art. 7, applicabtlity— 

Suit by goldsmith for recovery of price of his 

labour in making ornaments—Article applicable, 

Article 7, Limitation Act, applies to a case when 
a household servant, artisan o1 labourer is hired 
on wages per day, per week or per month and it 
docs not apply to the remuneration of a skilled 
woikman like a goldsmith. A suit by a goldsmith 
to recover the price of his labour in making ornas 
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ments falls under Art. 56 and not under Ari. 7. 

LAXMINARAYAN NATHMAL MARWARI v. Sartram DAN- 

MAL MARWARI Nag. 345 

~ Sch. |, Art. 64—Mere statemgnt of balance 
due on certain date whether accoynts stated. 

In order to bring the case under Art. 64, Limitation 
Act, there should be something in the nature of a 
fresh contract, A mere statement of the balance 
which is due on a particular date cannot be called an 
account stated within this Article. Gopr-Nats v. 

All, 815 

— Art. 85 — Mutual accounts—What 

constitutes —Account showing for asufficient length 

of tinte re-payments by defendant to plaintiff in 

reduction of indebtedness — Account held not 
mutual, 

To constitute a mutual account, there must be trans- 
actions on each side creating independent obligations 
on the other, and not merely transactions which 
creste obligations on the one side, those on the other 
being merely complete or partial discharges of such 
obligations. The test of mutuality is that the deal- 
ings between the parties should be such that the 
balance is sometimes in favour of one party and 
sometimes in favour of the other. Ifthe balance is 
always in favour of one party in the very nature of 
the transactions, then the case is one in which there 
ara not separate mutual dealings. On the other 
hand the mere fact that the defendants have been 
debtors throughout does notshow that the accounts 
were not mutual; whether an account is mutual or 
not, dependsupon the nature of the dealings between 
the parties. It is sufficient for an account tobe 
mutual if the dealings are such that the balance 
might have been in favour of either party; it is not 
essential that the balance should in fact have been 
in favour of the defendants at some stage. Article 85, 
Limitation Act, applies where the nature of the busi- 
ness between the parties is such as to give rise to 
reciprocal demands, that is to say, where the dealings 
are such that sometime the balance is in favour of one 
party and sometimes in favour of the other; While 
the criterion of a shifting balance is not conclusive 
to show that an account did not start as, or did not 
continue as, a mutual one, yet where an account has 











_ started asa mutual one, and thereafter one side is 


always indebted to the other and the course of deal- 
ings between the parties consists merely of partial 


+ re-payments of that indebtedness and incidental and 


passing small transactions creating independent 


: obligations on one side, but insignificant in account, 


and never such as would by their nature be likely to 
result in that party being able tobe in a position to 
make a demand on the other, then, the account ceases 
to retain its character of mutuality. 

Therefore an account between the parties for a 
sufficient length of time merely showing re-payments 
on account by defendant to the plaintiff to reduce in- 
debtedness, 1s not a mutual account at all. Buimpsr 
Morarst & Oo. v. HARGOBIND MOHANLAL FIRM 

Rang. 442 

Art. 85—Transactions between par- 
ties . creating independent obligations—Accounts 
never closed though annual balances struck—Balance 

in favour of same party for some years—Art. 85, 

if applies. 

Where in a case independent obligations are 
created between the parties and although the annual 
balance is struck the account is not closed and 
parties continue to deal with each other on the old 
footing, the mere fact that during the last few years 
the balance “was always in favour of one party will 
not take the transaction out of the category of 
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Art, 85, Limitation Act. Gori Nata v. OHAMELI 
All, 815 
————. Sch. |, Art. 91. Sze Contract Act, 1872, 
a. 65 6 





ee Art.115— License of market by 
Municipality—Contract not sealed as required by 
law —Licensee agreeing to pay certain amount for 
period of license—Licensee going in possession but 
surrendering rights before period of license—Suit 
by Municipality for compensation— Licensee under 
implied obligation to pay for pertod of possession 

—Article applicable is Art. 115. 

A Municipality passed a resolution whereby a 
license of a market for one year was granted to the 
licenses who agreed to pay a certain sum for the 
period of: license. No contract or document under 
seal in compliance with s. 64, Bihar and Orissa 
Municipal Act, was made by the Municipality, and 
the licensee therefore went into possession of the 
market under the resolution, After a period of 
séven months he offered to surrender his rights which 
surrender was accepted. The Municipality sued the 
licensee ‘for the compensation for the period during 
which licensee was in possession, more than three 
years after the breach of the agreement : 

Held, that the licenses was under an implied 
obligation to pay compensation for the period during 
which he was in possession and therefore Art, 115, 
Limitation Act, applied and the suit was- barred, 
Ganesa Prasgan Sau OuatRMAn, MOTIHARI 
MUNIOIPALITY v. Jawan Hussain Pat. 272 
—— Art. 120—Scope—Dispute regarding 

‘possession of land between plaintiff and his father 

in 1909—Order under s. 146, Criminal Procedure 

Code (Act V of 1898)—~Land leased and proceeds to 

be deposited in treasury—Father dying in 1915— 

Notice by plaintiff to Collector in 1917, for pay- 

ment of money deposited —Plaintiff's right not 

denied—~Suit to recover amount deposited from 

1910 to 1917—Government held stakeholder— 

Art, 120 held applied and suit not barred. 

In 1909, there were disputes between the plainte 
iff and hisfather as to the possession of certain 
lands, the fatber claiming them to be his self-acqui- 
sition and the plaintiff claiming them to be ances- 
tral property in his possession. To avoid a breach 
of the peace, the Magistrate passed an order under 
5.146, Criminal Procedure Code, early in 1910, but 
instead of appointing a Receiver to manage the 
property, the Magistrate got the lands oulti- 
vated by somebody else and the sale-proceeds were 
being deposited in the treasury. The father died 
somewhere about 1915. In 1927, the plaintiff 
sent a lawyer's notice to the Oollector asking 
for payment of the money alleged to represent the 
income deposited in treasury during 1910 to 1917 
and threatened to sue in default of payment. The 
Collector as usual replied that the threatened suit 
would be awaited. The plaintiff's right was not 
denied at anyearlier stage. Plaintiff then filed a 





sult: 

Held, that asthe only dispute was between the 
father and the son and on the father’s death the son 
became undisputedly entitled to the property, it was 
not necessary to file a suit to obtain a declaration: 

Held, also that though the Government might 
not be regarded as a trustee within the meaning of 
s. 10, Limitation Act, they were at least in the posi- 
tion of stakeholders and never claimed to hold the. 
money for themselves, Article 120, therefore, applied’ 
to the suit and the suit was not barred bf limitation 
as there was no denial of the plaintiff's right by 
Government more than six years of the date of suit, 
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Even if the Oollectcr’s reply to plaintiff's notice 
could be regarded as denial, the suit was within time. 
BEORETARY or State v. LOKANATHA Besara Mad. 163 
——— Sch. |, Art.120—Suit for declaration that 
person is not shebait and neogpatra in his favour 
wsinvalid—Shebaitship not hereditary — Article 

‘applicable. 

A suit fora declaration that a certain person is not 
a'shebait and that a neogpatra executed in favour of 
such person by a former shebait, is invalid, will be 
governed by Art. 120, Limitation Act, if and when 
it is proved that the shebaitship was not hereditary. 
NIRMAL OHANDRA BANERJEE v. JYOTI PRASAD BANNER- 
JEE ` Cal. 898 
— Arts. 142,144. Seg O. P, Tenancy 

Act, 1929, s.49 6 


_ Arts, 142, 144 — Possession—~ 
Presumption —Waste land on boundary of person's 
tand—Person's title to such land established— 
Possession of waste land must be presumed. 3 
-Where the stripe of land in question is a piece 

of waste land lying onthe boundary of a person's 

land in village and title to the land has been esta- 
blished in such person, if must be presumed that the 
land has been in such person's possession. Manzoor 

ALI Kwan v. PATESAWARI PRASAD Sine. Oudh 52 

Art. 162—Order made against 
party—Failure to apply to have it drawn within 

‘our days—Limitation, running of. 

a party who has obtained an order fails to 
apply to have it drawn up within four days of the 
making of the order, the party against whom it is 
made can so apply, and if he fails to apply, the 
period of limitation begins to run against him. 
G. D. Rrroason v. W. L, D. Ritasson Cal. 729 
—— Art. 177. Sre Civil Procedure 

Code, 1908, O. XXI, r. 4 (3) 979 
Art. 181 — Partition auit—Com- 

` promise decree not only declaring rights of parties 
but requiring further proceedings to get relief— 

Application for final decree— Decree held 

preliminary decree and Art. 181 didnot apply. 

Where in a partition suit a decree was passed 
on'a compromise which not only declared the rights 
of'the several parties interested in the property but 
also ‘required further proceedingsto be taken before 
the plaintiffs could get the relief claimed by them. 

Held, that the decree which incorporated the terms 
of ‘the compromise was a preliminary decree 
< and Art, 131, Limitation Act, did not there- 
fore apply to an application for preparation of 
final decres. OJINTAMAN TEWARI v, BHAGIRAT.I 
Tawar ® Oudh 556 
————-—-—Arts. 181, 182—Application under 

8. 144, Civil Procedure Code—Article applicable. 

Article 181, Limitation Act, applies to an applica- 
tion for restitution under s. 144, Civil Procedure Gode, 
Such an application is not one for execution and 
Art. 1€2 has no application. TELU v, RAJA RAM 

é Lah, 430 

—_ —:—Arts. 181,182—Application under 
3.144, Civil Procedure Oode (Act V of 1908)— 
Article upplicable. 

An application under s. 144, Civil* Procedure Oode, 
is not an application in execution and is not governed 
by Art. 182, Limitation Act, Art. 181 applies to such 
application, Rama Kant MALAVIYA v, Satya NARAIN 





























VITA Ali. 695 
as Arts 181,182—Decree for posses- 
sion on payment of certain amount on future 


date—Articie applicable—Starting point. 
Wherethereisa decree for possession on the pay- 
ment of a sumon & future date, the provisions ‘of 
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Art, 182, Limitation Act can have no applica- 
tion. Article 181 is the Article applicable to sucha 
case, and limitationruns from the time when the right 
to apply accrues. The decree-holder's right to en- 
force the decree anises when the sum is payable. The 
execution of most decrees necessitates the possession 
of a certain amount of money, and it is impossible to 
say that a decree is not executable because the 
plaintiff had not got the money necessiry to enable 


him to execute it. Goran Sarro Tipps v. DNYANU 
Marori KHADE Bom. 499 
Sch. |, Arts 181, 183—Mortgage suit on 





Original Side of High Court — Application for 

final decree for sale—Limitation applicatte. 

The contention that no limitation applies 
final decree for sale is not maintainable. 

In a mortgage suit on the Original Side of the 
High Court, an application for final decres for sale is 
not an application to enforce a preliminary decree 
which has been already passed. Such application is 
not, therefore, governed by Art. 183, Limitation 
Act by Art, 181, JESINGLAL KALIDAS SHAU V, GANGA- 
DHAR MAHADEO KARANDIKAR Bom. 470 
oo Art, 182. Sze Limitation Act, 

1908, Sch. I, Art. 181 499,695 
Art. 182—Decree on condition that 

court-fees were to be deposited—Court-fees paid 

after three years and accepted by Court—Court's 
discretion to accept—Subsequent application for 
execution—Time, when begins to run—Civil Pro- 

cedure Code (Act V of 1908), s. 149. 

A decree was passed on the condition that neces- 
sary court-fees were to be deposited. The decree- 
holder, however, deposited the court-fees only after 
three years after passing of the decree and they were 
accspted by the Court, The decree-holder then 
applied for the execution of the decree. It was con- 
tended ihat applicution was time-barred : 

Held, that under s. 149, Civil Procedure Code, 
the Court had an absolute discretion to allow a 
person by whom a court-fee is payable, to pay the 
Court-fee at any stage. The decree was not com- 
plete until the payment of the court-fee, and until 
that date there was no decree which could be 
executed. Until there was a decree capable of exe- 
cution, it could not be said that limitation had 
begun to run under Art. 182, Limitation Act, 
Basu Ram v. GOPAL SAHAI All. 875 
— -— Art, 182 (5)~Application under 

3. 59 (1) (b) of Bombay Co-operative Societies Act 

to Collector, whether step-in-ard. 

An application under s. 59 (1) (bi, Bombay Co- 
operative Societies Act, made to the Collecior for the 
recovery of the amount of an award under this 
provision cannot be treatei as an application toa 
Court for execution, or ag step-in-aid of the execu- 
tion of the award within the meaning of Art. 182 (a), 


to a 




















Limitation Act. MARATHA Co-OPERATIVE UREDIT 
BANK v, Kespav TRIMBAK Bom. 879 
— Art. 183, Sze Limitation Act, 

1908, Sch. I, Art, 181 470 


Locai Government Resolution (U. P. Revenue 
(b) Department) No. 4308-I-B, dated October 
28, 1932, cl 9 (f) — Applicability to es- 
proprietary tenants. 

Ulause 9 (f) of the Revenue (b) Department re- 
solution of the Local Government (U. P), 
No, 4308-I-B, dated October 28, 1932, applies only to 
those tenants who obtained land from the zemindar 
in 1339 or 1310 F. and agreed to pay a certain 
amount of rent and does not apply to ex-proprietary 
tenants whose rent is fixed by Gourt. BINDRA 
Prasad v. SURAJ BAKESH SINGA Oudh-61 


. Jawi INDIAN 

Madras Borstal Schools Act (V of 1926), s. 8— 

Sentence of detention, must take effect at once— 

-Such sentence for lesser period than two years 

.cannot be passed. 

The Madras Borstal Act, does not contain a pro- 
vision corresponding to s. 397, Criminal Procedure 
Code, ; and so a sentence of detention in a Borstal, 
School must take effect at once and cannot be post- 
poned to have effect from the date of subsequent 
release of the accused after the expiry ofa term of 
sentence awarded previously. Similarly no sen- 
tence for detention for a lesser period than two 
years can be passed. In re Nonpi Mad. 554 
Madras District Municipalities Act (V of 

1920), s. 93—Profession tax—Person holding 

appoifiment for certain period at certain place— 

Test for his liability to profession tax—Personal 

presence, if essential. 

The test for liability in the case of a person 
holding an appointment is not personal presence 
within the Municipality. Consequently where a 
person was the Subordinate Judge ofa certain 
place from April 1, 1934, to June 18, 1934, his ab- 
sence from the place for vacation from March 29, 
1934, to. June 4, 1934, does not make any difference. 
M. O. KRISHNAN NAMBIAR Vv. MUNICIPAL PROSECUTOR, 
OALIOUT MUNIOIPALITY Mad. 560 
——— 85, 178, 339—For conviction under s. 178, 

persons must be owners of land abutting streets 

and for conviction under s. 339 they need not be 
owners of abutting lands. 

- Section 178, Madras District Municipalities Act 
is primazily intended for the proper maintenance 
of the private streets; andthe Municipality is 
given power, in case the streets are not ina satis- 
factory condition, to issue notices requiring the 
owners or occupiers of buildings or lands fronting 
or abutting the streets to carry out the necessary 
repairs. The persons who are liable under this 
section are the owners or occupiers of the houses 
or lands abutting the streets and not the owners of 
the streets themselves. It would, therefore, seem 
necessary in crder to sustain a conviction under 
this section that the accused are the owners or 
occupiers of the lands abutting the roads. 

For. a conviction under s. 339 of the Act it would 
not be necessary to prove thatthe accused had any 
ownership in the land abutting the road. The 
owners of the streets are bound to metal the road 
and to carry out the various stipulations contained 
in their agreement with the Municipality and upon 
failure to do that after receiving notice, they would 
pe liable under s, 339, Inre Musrara Sani 

Mad. 737 

a oe SON, IV, r. 13—Chairman must direct party 

to pay amount fixed on revision, before taking 
proceedings for non-payment. 

Rule 13 of Sch. IV, Madras District Municipali- 
ties Act, requires that the Chairman shall direct a 
party to pay the amount fixed on revision within 
15 days after the receipt of such intimation. This 
is a condition precedent which the Chairman has to 
perform before he takes the appropriate proceedings 
for non-payment ofthe tax. Itis not open to the 
Municipality to say that once the reduction in valua- 
tion is made, the party must ascertain what the 
exact amcuntto be paid by him is and should pay 
the same, That is not what the Rule says, The 
Rule distinctly requires that the Chairman. should 
direct him to pay the amount, fixed on revision. 
The obligation of fixing the tax on revision is on 
the Municipality and no duty ie cast on the party 
to fix for himself the amount he has to pay. 
Therefore, the proceedings by way of distress taken 

for the non-payment of the tax, without complying 
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with this condition are not legal, and, therefore, 
the levy of the tax and the proceedings taken . for 
the realisation thereof ought to be set aside. 
PapManaBad AYYAR V, COIMBATORE MUNICIPALITY 
Mad. 512 

Sch. IV, rr. 18, 19—Profession tag in case o 
Government servant is tobe calculated on half- 
yearly income irrespective of fact that he has 
received salary for portion of period out of India 

—Taz ts payable irrespective of whether income is 

taxable to income-tax or not. . 

In case of a Government servant, the profession tax 
isto be calculated on the half-yearly income irres- 
pective of the fact that he has received his salary out 
of India for a portion of the period. , 

Profession tax is payable whether income or gain 
arising from the profession js capable of being assess- 
ed to income-tax or not. Inve Hinton Brown ` 

oo Mad. 605 (a) 
Madras Elementary Education Act (Vill of 

1920), ss. 34, 36—Levy of education tax under 

head of profession tax—Liability of assessee for 

education tax, when he has paid profession tax to 
another Municipality not levying education tax. 

Where the education tax was levied under -the 
head of profession tax, after assessment by one 
Municipal Council, the assessee cannot escape liabi- 
lity by paying the profession tax to another Muni- 
cipality in which education tax is not levied. He 
is entitled only to credit for the amount paid to 
the other Municipal Council. M. O. KRISHNAN NAMBIAR 
v, MUNIGOIPAL Proszoutor, OALIOUT Municipality 

Mad, 560 
Madras Estates Land Act (lof 1908), s.3 (2), 

(a) as amended by Act XVIII of 1936—Word 

in s.3 (2) (d) as amended, should be read as if 

they were present in Act of 1908. ; 

To the categories that under Madras . Estates 
Land Act, 1908, were estates, was added, as it 
were, another category, by the amendmént ofa, 3 
(2) (d), and the words should be read as if they 
were present throughout in the earlier ‘and un- 
amended Act. So what is estate under the amended 
definition must be deemed to have always and 
throughout been an estate. MARNENI Konpappa NAIDU 
v. PamipI MARRI MAHALAKSHAMMA Mad, 652 
S. 74—Applicability —Whether intended to 
settle disputes regarding validity of adoption by 

landlord or claims of rival landlords. > Ores 

Section 74, Madras Estates Land Act, was not 
intended to settle disputes regarding the validity of 
an adoption or the claims of rival landlogds. It 
was intended to enable the Collector to ascertain’ 
under certain circumstances what is the quantity or 
value of crops raised. 

Where two parties make an application under 
s. 74 to the Deputy Oollector, for settlement’ of 
disputes, the application should be dismissed and 
the parties referred to Oivil Court. If the Deputy 
Oollector settles the disputes between the parties 
under s.75 (2), on the ground that the ryots have 
alleged that no rent was payable, his decision would 
then be under s. 75 (8) (b), from which an appeal 
would lie tothe District Court; and the juriadie- 
tion of the District Collector in revision would 
be ousted and subject to a possible appeal to 
the District Court, the order of the Deputy Uollector 
is final. IRULANDI BERVAI p. VEERAPPA OxnETTIAR 

: “" Mad. 310 
s. 189 — Permanent right of occupancy 
conferred on tenant—If can be fettered by contract. 

By the Madras Estate Land Act, certain adyan- 
tages are conferred upon the ryot and there are 








Vol. 177] 


Madras Estates Land Act—coneld. 


provisions which show that the tenants’ freedom of 
contract has been in some respects taken away. 
The Civil Courts ara under the Act deprived of 
jurisdiction in respect of ‘estate’, The permanent 
right of occupancy conferred on the tenants is again 
a statutory right, which cannot be fettered or con- 
trolled by any contract impeding or preventing its 
,exercise—such a contract being prohibited both by 
the language as well as the spirit of the Act. That 
the contract has in such a case been the result of 
a bona fide settlement of a disputed claim makes 
no difference whatsoever. Thera is no exemption 
in the Act infavour of such acontract. VENKATRAYA 
KRISHNA RANGARAO BAHADUR V. LANKA APPAYYA 
ho Mad. 745 
———s, 212, Sze Oriminal Procedure Oode, 1698, 
- 8 439 957 
Madras Hindu Religious Endowments Act (Il 
of 1927), 5. 57 (3)— Devdayam inam—~Temple 
ceasing to exist but another deity worshipped— 
: Scheme for proper administration — Vesting of 
- property in trustee—Suit under 8. 57 (3) by archakas 
. for modification or cancellation of such scheme 
„~ claiming inam lands as their own—Question of 
title, power of Civil Court to decide — Destruction 
of old temple, whether ends Devadayam character of 
| inem—Archakas, if can disannes suit inam from 
religious purposes. 

Hindu Religious Endowments Board framed a 
scheme in 1929 for the proper administration ofthe 
affairs of a Vishnu temple. The scheme purported to 

. deal with the temple as the temple of Sri Gopsla- 
swami (or Venugopalaswami)and it vested certain 
properties in trustees to be appointed for the temple. 
The plaintiffs Archakas who were in possession of 
these properties raised a contention, even before the 
scheme was framed, that the temple of Gopalaswemi 
in that village had fallen into ruins before 1819, that 
there was no such temple now in existence and that the 
Board was confusing it with the temple now in exis- 
tence which was built by the villagers between 1819 
and 1847 and dedicated to a different deity named 
-Ohennakesavaswami. They also contended that the 
Board had no jurisdiction to frame a scheme fora 
temple which had ceased to exist or to deal with 
endowments alleged to belong to such a temple. As 
regards the properties in question, they, contended 
that they were or had become absolutely entitled 
thereto in their own right, that the existing temple 
.had no manner of right to these proporties, and that 
in any event the inam (which, according to them, 
comprised only the melwaram) should not he held 


to beg the property of the temple as it was their . 


„own service inam held on condition of Archakatvam 
Service. Asthe Board framed a scheme, ignoring 
the above contentions, the plaintiffs filed a suit under 
s. 95749), Madras Hindu Religious Endowments Act 
of 1927, praying for the cancellation of the echeme 
or its modification. It was found that instead of 
resuming the inam when the old temple ceased to 
exiat, the inam was confirmed to the existing tem- 


‘ple: 
. Held, that there was a Vishnu temple admittediy 
‘in existence in the village and, there could be no 
doubt that it was the management of this temple that 
the Board intended to‘regulate by the proposed 
scheme. The description of the temple as that of 
Gopalaswami” could in other circumstances have 
‘been overlookedor rectified as at best a mere mis- 
description; the real matter in controversy between 
the parties was as to whether the Board was entitled 
to treat the suit inams as belonging to the existing 
temple when framing a scheme for the administra- 
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tion of the templeand its endowments. This way of 
stating the point for decision must itself suffice to 
show the inappropriateness of wholly excluding ques- 
tions of title from the purview of proceedings before 
the Board or befere the Court in relation to schemes 
for the management of temples, indeed it wasim- 
possible to exclude questions of title which the Oivil 
Court had power to decide and which it could not 
decline to decide when raised before it. ; 

Held, also thet the destruction of the old idol or of 
the old temple had not the effect in law of putting an 
endto the Devadayam character of the inam. 

Held, further on evidence that in 1860 these iname 
were being enjoyed by the Archakas as being attached 
to the suit temple and that the worship therein was 
described as the worship of Sri Venugopalaswami. 
The Archakas could not disannex the suit tnams from 
the religious purposes for which they were intended. 
Boarp of COMMISSIONERS FoR TAE HINDU RELIGIOUS 
ENDOWMENTS, MADRAS V. PARASARAM VEBRRARAGHAVA 

Mad. 321 
——8. 73 (3), scope of, 

The words ‘further or other relief’ in s. 92, Civil 
Procedure Code, must on general principles of con- 
struction be taken to mean relief of the same 
nature as those described in cls. (a)to (g). In 
enacting s. 92, the Legislature could not have in- 
tended to include relief against the third parties 
under the general words ‘further or other relief’. 
The same applies to 8. 73 (3), Madras Hindu Re- 
ligious Endowments Act, 

There isa marked difference between the word- 
ing of the relevant part of 8. 73 (3), Madras Hindu 
Religious Endowments Act, and the corresponding 
portion of s. 92 (2), Civil Procedure Oode. Under 
the latter provision, the suits contemplated are 
those filed claiming any ofthe reliefs epecified. in 
the section. But the worde in the former provi- 
sions are much wider and more comprehensive. 
KOVALAKUDI SINGAM IYENGAR v. K. KASTURIRANGA 
IYENGAR Mad. 561 (b) 
———s, 73 (3)—Suit by worshippers against 

Sukhavasis for declaration that latter are not 

entitled to receive fixed share in prasadam and for 

retaining trustees from allowing such claim— 

Suit, if comes within perview of s. 73 (3). 

In a suit by worshippers against Sukhavasis, 
who were strangers to the trust, the worshippers 
sought to have their right declared as against them 
and to restrain the trustees from giving and the 
Sukhavasis from receiving fixed share of prasadam. 
The right of the trustees or the Committes to make 
sharitable doles, including giving of the dales to 
the Sukhavasis was not questioned : ; 

Held, that the suit did not come within the 
purview of s. The further relief claimed 
against the trustees was merely aucillary fio. and 
consequential upon the declaration and the character 
of the suit was not altered. 

The word " Sukhavagi ” means “ one who lives in 


comfort without any particular employment.” 
KoVvALAKUDI BINGAM IYENGAR v. K. KASTURIRANGA 
IYENGAR Mad. 561 (b) 


Madras Local Boards Act (XIV of 1920), 
s. 214 (2)— Warrant issued by President for 
attaching property for arrears of tax— Facsimile 
stamp of President's signature, if invalidates it. 
The omission of the regular signature of the Presi- 

dent of the Local Board does not invalidate the 

warrant: issued to attach certain property for arrears 
of tax The affixture of a facsimile stamp is enough. 

Inve Peer Masraan RowTeER Mad. 448 


e Vi 


Madras Motor Vehicles Rules, r. 30 (a). Sze 
Motor Vehicles Act, 1914, s. 16 314 
Madras Suppression of Immoral Traffic 
Act (V of 1930), s. 6 (2)— Search not under 
s.6 (1) but under ss. 13 and 14 — Magistrate, if 
can pass order under s. 6 (2). g 
The warrant under which the Insptctor made the 
raid of the house was issued, not fnders.$ (1) but 
under ss. 13 and 14, Madras Suppression of Immoral 
Trafic Act, It was issued by the Commissioner of 
Police, to the Inspector authorizing him to enter 
into the premises for the purpose of ascertaining 
whether an offence punishable under ss. 9, 10, 11 or 
12 of the said Act has been oris being committed, 
whether any woman or girl is living therein in res- 
pect of whom an offence punishable under ss, 9,10, 11 
or 12 of the Act has been committed and to arrest 
them under 8.13 in case heis satisfied that any of 
‘the offences punishable under the said sections had 
been committed. The nature of the warrant issued 
indicated that the Commissioner was not satisfied 
thatthe girls under the age of 18 years had been 
carrying on business of prostitution in a brothel. 
The Magistrates of the Juvenile Court passed an 
order under s 6 (2) : 
Held, that since the search was not under s. 6 (1), 
“the order passed by the Magistrates of the Juvenile 
Court was not an order passed under s. 6 (2). In re 
“KAMALAMMAL Mad. 390 
`“ $$, 13 and 14. Sze Madras Suppression of 
‘Immoral Traffic Act, 1930, s. 6 (2) 3 
‘Maintenance—Decree for — Widow earning by her 
personal exertions, after decree—Decree, if should 
, be reduced. 
~ After a decree has been passed in favour of a widow 
for maintenance, the amount so decreed cannot be 
reduced ifthe widow happens to make her own 
living by personal exertions, Such income cannot 
and should not be taken into account because it can- 
‘not be taken as her “means”, Jar RAM v. Satv 
Devi Lah. 539 
Malicious prosecutlon —Suit_ for damages— 
- ‘Reasonable and probable cause—Duty of plaintiff 
—Facts alleged by defendant in criminal case such 
as were necessarily true or false to defendant's 
knowledge—Plaintiffs must show that defendant's 
story was false—Duty of Civil Court to decide 
case independently of findings of Criminal Court. 
In an action for damages for malicious prosecu- 
‘tion the plaintiffs must establish inter alia that 
there was no reasonable or probable cause for the 
‘defendant to prosecute the plaintiff and further that 
if the facts alleged by the defendant inthe crimi- 
-nal case are such as, from their nature, were neces- 


sarily true or false to his knowledge, the plaintif - 


‘must establish that the defendant's story was false; 
and if he proves that the defendant's story was false, 
he should be deemed to have proved that there was 
no reasonable and probable cause for the defendant 
-to prosecute the plaintiff. Where the charge is of 
such a nature as must be true or false to the 
knowledge of the defendant, then no question of 
-zeasonable and probable cause can arise, and the 
fact that the Oriminal Court has entered a judg- 
‘ment of acquittal in favour of the plaintiff in a 
suit for malicious prosecution does not raise -any 
‘presumption in favour of the plaintiff, as regards 
want of reasonable and probable cause and malice, 
“nor can the judgment be any evidence of those 
facts. In every case of malicious prosecution, the 
Civil Court must hear evidence on both sides and 
‘decide for itself, independently of the findings of 
the Oriminal Court, whether or not the prosecu- 
tion of the plaintiff was without reasonable and 
probable cause and malicious, and it will -not take 


INDIAN OASES 


£1938 
Malicious prosecution—concld. | 


into consideration the judgment or the reasons, 
which may have led the Criminal Court to an 
order of acquittal. An SINGH v, Buagat SINGH 

. All. 986 
Married Women’s Property Act (Ill of 1874), 

s. 6—Interpreiation of Act ~~ Applicability of 

English decisions — Insurance policy — Policy 

stating that proposal and declaration were made 

part of contract—Consiruction of policy—Statements 

-in proposal must be read as incorporated in policy 

— Statement in proposal that policy was for benefit 

of “self or wife’ —Trust, if created in favour of 

wife — Deed—Construction—Insurance. 

As the Married Women's Property Act of-1874 fol- 
lowed similar ‘Segislation in England, English deci- 
sione are directly applicable. 

The words “policy” ins.6, Married Women's Pro- 
perty Act means the document or documents evidenc- 
ing the contract. If the document known as -the 
policy stands alone and does not incorporate in it 
any other document, only that document can be look~ 
ed at, but if it does expressly incorporate another 
document, the document must be deemed to be par 
of ‘the policy’; Where an insurance policy expressly 
states that the proposal and the declaration were made 
part of the contract, the statements in the proposal 
must -be read as being incorporated in the policy, 

Where in such a proposal, which was a part of 
the policy, it was stated that the policy was for the 
benefit of “self or wife” meaning by the expression 
that it was for the benefit of the. assured or in the 
event of his death before the maturation of the policy, 
of his wife : 

Held, that there could be a contingent trust and in 
the case there waga trust, in favour of the wife'in 
the event of her husband's death before the policy 
matured, KRISHNAN OBETTIAR Vv, VELAYEE AMMAL 

Mad. 119 FB 
Marshalling. See Mortgage 681 
Master and servant— Possession of servant, ` if 

that of master. s 

Possession of a servant is not necessarily a posses- 
sion of his master. Suras NARAIN CHAUBE 9, EMPRROR 

. All. 462 
Matrimonlal Causes Act, 1937 (1 Edw. VIII & 

Geo, VI, Ch. 57). See Indian and Colonial 

Divorce Jurisdiction Act, 1926 (16 & 17 Geo. V, 

Oh. 40), s. 1 940 
Minor — Debts incurred by guardian — Right ‘of 

creditor of subrogation t) guardian's rights—No 

finding that guardian has right of recourse 
against minor's estate—Oreditor, if entitled: to 

subrogation. e 

Greditor's right of subrogation against the minor's 
estate arises from the principle, that the widow 
(guardian) herself has a right of recourse against the 
estate and that a creditor of hers may be put in her 
place against the assets,that is to say, that he has a 
right to the benefit of the indemnity or lien which the 
widow has got against the estate. This is a corollary 
to the doctrine that a trustee who has -properly ac- 
counted, has a right of recourse against the cestui que 
trust. But where the trustee himself has wronged 
the estate, he can haveno right and ex hypothesi his 
creditor can have none. Inan action bya trustee to 
‘be reimbursed for any particular debt he has paid, or 
an obligation he has incurred, it would be a defence 
open tothe cestui que trust, that on a general account 
being taken, thé trustee would not be entitled tothe 
relief claimed. Where the trustee himself has no 
right of recourse, his creditor, who claims no more 
than that-he should.be put in his place, can obviously 
get-nothing whatsoever. “Where the trustee has taken 


Vol. 177] 


Mlnor—conceld. 


money out of the assets more than sufficient to pay the 
‘debts, the title of the creditor, so to speak, is a title 
to get nothing, because nothing is due to the trustee 
Natega NATTAR v. MANIOKA Natrar Mad. 756 
Š Fraud — Execution of decree against minor 

—Attainment of majority during - execution— His 

duty to notify fact to Court—Failure on part of 

decree-holder, if fraud, 

Where a minor judgment-debtor attains majority 
in the course of executing proceedings against him, 
it is for him to inform the Court that he hid come of 
‘age, and the failure of the decree-holders to notify the 
fact to the Court does not constitute fraud on their 

part. Rapua Rawan PRASAD v. RAJENDRA PRASAD 
Å Oudh 77 
Guardian—Defence saving valuable property, 
"mot taken—Whether gross negligence. 

A guardian of a minor, who neglects to put 
‘forward a defence which would save a valuable pro- 
“Perty of the minor from. alienation, is guilty óf gross 
negligence. Guunam AHMAD v. Nann Lan Lah, 101 
worn Sale by guardian of minor's property to 
pay off his debt —Actual pressure from creditor, 
`- necessity of. 

. It would be unreasonable to hold that a guardian 
‘cannot effect asale of the minor's property to pay 
off, debts binding on the minor, in the absence of 


pressure from the creditor to whom the debt is 
due REvULA FPonnarr Rao v. REVvULA Laxksamt 
“NARASAMMA Mad. 693 





Suit against father and minor sons— 
Appointed guardian, father not representing minors 
properly—Decree, if binding on minors—W hole 

_. decree, tf can be set aside. 

“ Where in a suit against fathers and their minor 

.sons, the fathers were duly appointed ae guardians 

ofthe minors but the defences’ open to the minors 

were not put forward by their guardians, the fathers, 

‘the decree inthe suit is not binding upon the minor 

defendants. The Court has no jurisdiction to do 

‘other than grant the declaration in favour of the 

minor plaintiffs. It cannot set aside the whole decree 

and order a re-hearing of the suit. 

. Obtter.—The question whether a guardian properly 

represents the interests of the minors by taking up 

Such defences on behalf of the minors as were open 

to him is a matter that can be raised in a case although 

‘there has been prima facie a regular appointment in 

‘the sense that the rules of the Code of Civil Procedure 

have been complied with. Cuitrapaar NARAIN Das 

v. KHIDAR THAKUR Pat. 886 

‘Mortgage— Construction —Usufructuary—Question 
whether there was obligation to re-pay mortgage 
money, how decided. ` g 
Per Manohar Lall, J—In cases of usufructuary 

mortgages, a question as to whether there was obliga- 

tion on the part of the mortgagor to re-pay the mort- 
gage money, has tobe decided upon the construction 
of the particluarzarpeshgi deed always keeping in 
view, “that a loan prima facie involves such a per- 
sonal liability ; that sucha liability is not displaced 
iby the mere fact that security is given for the re- 
payment of the loan with interest; but that the 
nature and terms ofsuch security may negative any 

‘personal liability on the part of-the borrower. 

Ras Kumar B. ABTHI v, SURAJDEO SASI Pat 533 

— Costs — Preliminary decreein form as 

`. amended by Rule Committee of Rangoon High Court 
~~Decree declaring that amount due by defendant to 
‘plaintiff comprised principal, interest and cost— 
Appeal by defendant dismissed—Appellate Court 
further directing defendant to pay costs of plaintiff 
in Appellate Court—Property sold and purchased 
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by decree-holder—Application for personal decree 

for costs—Decree holder held entitled to personal 

decree as regards cost in Appellate Court and not 
trial Court, 

A preliminary decree in a mortgage suit as drawn 
up inthe usual form as amended by the Rule Com- 
mittee of the Rangoon High Court directed the de- 
fendant to pay the costs and declared that the 
amount .dus by the defendant to the plaintiff was 
certain sum comprising the principal, and interest 
and costs. An appeal by the defendant was dis- 
missed andthe preliminary decree confirmed. The 
Appellate Court further directed the defsndant to 
pay the costs of the plaintiff in the "Appellate 
Court. The property was put up for sale and pur- 
chased by the decree-holder. The decree-holder, in 
execution, applied for formal decree for costs The 
‘Court held that the costs could not be recovered if 
the original mortgage debt was barred and dis. 
missed the application. The mortgaged property 
was sold: 

Held, that personal decrea could not be granted 
in respect of costs in the trial Court. They had 
merged in the mortgage money, but costs in the 
Appellate Court stood on different footing. The 
order for costs there must be regarded as personal 
decree against the defendant. As regards this costs 





the plaintiff was entitled to personal decree. L, An 
Cuoy v, Maune Taune Gyaw Rang. 295 
Diminishing of security. Bee Transfer of 
Property Act, 1682, s. 68 100 


—— — Marshalling—Doctrine, applicability —Only 
one item liable to be sold—Doctrine, if applies— 
Right to contribution, tf lost, 

Marshalling implies the existence of two sets of 
properties, one of which is subject to both the 
mortgages and the other is subject only to the 
earlier mortgage. Where at the time when the 
doctrine is sought to be invoked, there areno two 
items of properties liable to be sold but only one 
item, the mortgagee having released the other, the 
doctrine has no application. However, the right to 
contribution of the person claiming marshalling is 
not lost and if can be worked out by a separate 
suit Inre MUTHAMMAL Mad 681 
Mortgage of properties A and Bto S—Subse- 
quent mortgage of properties A and Oto D—Sale 
of items A and Bto S in discharge of mortgage debt 
—Decreein favour of D subject to mortgage of S 
— Purchase of items A and U by P in execution 
Suit byS on his mortgage held maintainable and 
question of marshalling did not arise—S held only 
entitled to "sum proportionate to value of property 
A 





A person first mortgaged properties A and B toS 
and subsequently mortgaged properties A and C to 
D. The mortgagor then sold properties A and B to S 
in discharge of the mortgage debt. D brought a suit 
on his mortgage and impleaded S as a party. A com- 
promise decree was passed by which D agreedtoa 


-decree being passed subject to prior mortgage of S. 


The properties A and C were purchased by P in exe- 
cution of this decree. S then brought a suit to 
enforce his mortgage. P contended that the suit 
was not maintainable and that S could not sue to 
recover the mortgage amount without deducting 
therefrom the value of the property B retained by him 
under the sale in his favour: 

Held, that the suit by S to enforce his mortgage 
was maintainable. 

Held, also that no question of marshalling arose 
in the case, asunder s. 8!, Transfer of Property Act, 
ag it'stood before the amendment, which governed the 


izr’ 
Mortgage—coneld. 


case, D had notieca of the mortgage in favour of S. 
S therefore could not recover the entire mortgage debt 
but ‘only a sum proportionate to the value of the pro- 
perty A over which mortgage in his favour subsisted. 
Senaara Narok v, Pesumat REDDIABR 6 Mad. 71 
———- Priority. See Transfer of Property Act, 

1882, s. 79 ` 219 
> — Priority — Agreement to create, if creates 

mortgage or charge —Agreement with X to mortgage 
=” house—Subsequent mortgage to Y— Suit by X for 

specific performance—Whether X can get priority 
over Y's mortgage assuming that specifie perfor- 
mance can be obtained, 

A mera agreement to mortgage cannot create any 
interest in the mortgaged property in favour of the 
party to whom the property is agreed to be mortgaged, 
nor does it create any charge. An agreement to 
mortgage gives rise only toa personal obligation, 
which does not constitute either a mortgage or a 
charge. Where a mortgagor makes an agreement 
with X to mortgage his house to him but subsequently 
mortgages it to Y and long after such mortgage X 
brings a suit for specific performance against the 
mortgagor such agreement isnot generally capable of 
specific performance but even assuming that a 
decree for specific performance can properly be made 
in that suit, the decree granting specfic performance 
against the mortgagor would not relate back to the 
date of the agreement so as to confer on X priority 
over Y's mortgage, WAMAN MAHADEO Apts V. JANAR- 
DAN BALWANT Rispop Bom. 467 
— Rate of interest. 

It is well establishad that a mortgagee is entitled 
to the rate of interest stipulated for in the mortgage 
deed, and unless thereare any good grounds to 
deprive him of that right, the rate agreed upon can- 
not be disallowed. Waman MAHADEO APTE V, JANARDAN 
Batwant Rispup Bom.467 
‘—— Subrogation—Hquitable doctrine of, existed 

“in India and could be applicable to cases arising 
before April 1, 1930—Money lent to mortgagor to 

© discharge mortgage—Mortgage discharged by mort- 
‘ ` gagor— Lender is subrogated to rights of mortgagee. 
: The equitable doctrine of subrogation existed in 
India and could be applied in cases arising before 
April 1, 1930, on which date the Amending Act of 
1929, came into operation. The equitable doctrine 
is that the person enabling the mo:tgagor by lend- 
ing money, to discharge his obligations is subrogat- 
ed to the rights of the mortgagee who is paid off 
by such money butthis isnot by assignment at 
all. He acquires notionally a position analogous in 
every way to that ofthe prior mortgagee without 
an assignment having been effected; There is no 
privity of contract between him and the mortgagee 
and his rights arise by virtue of an equitable doctrine 
extending as a matter of law to India before the 
Act, Banx op HETTINAD, LTD. » Mauna AYE 
: Rang. 766 

Motor Vehicles Act (VIII of 1914), s. 16— Rules 
- under Act—Madras,Motor Vehicles Rules, r. 30 (a) 

— Let for hire— Lorry engaged for journey from 
- Calicut to Pollachi for hire — No “G” permit — 
` Offence held committed in Malabar District as well 

asin Coimbatore District, if the lorry gets out of 

Malabar District ~Violdtion of r. 30 (a)—Trial for 

—Several offences on different dates by several 

owners and drivers—Joint trial, whether objection- 

able. y 

Where a lorry without “G" permit is engaged fora 
journey from Oalicut to Pollachi for hire, it is quite 
justifiable to suy that the vehicle has been let for 
hire along the public roadg jn the Presidency of 








INDIAN CASES 


(1938 


Motor Vehicles Act—concld. 


Madras in the Districts of Malabar and Ooimbatore 
and therefore the offence is committed in the District 
of Malabaras well as in the District of Coimbatore 
if the lorry gets beyond the limits of the District 
of Malabar on its journey to Pollachi, It is an error 
to think that it was the intention of the framers of 
the Motor Vehicles Rules that no G permits should 
be necessary for the local areas through which-the 
lorries passed. It would be much more reasonable 
to suppose that the framers of the Motor Vehicles 
Rules intended that permits shouldbe taken out -for 
every area through which vehicles engaged or plied 
for hire travel. ` 

If both the owner and the driver had committed 
the offence in respect of a single journey, there is no 
objection to the joint trial of those two, but it is very 
objectionable that several owners and several drivers 
should betried in one trial for several offences com- 
mitted on different dates. EMPEROR V., KUZIKKAL 
KRISHNAN Mad. 314 
Muhammadan Law—Applicability of alien law 

to Muhammadans. 

Muhammadans can only be governed by analien 
law by reason of custom, and what the Courts have to 
see in each case is whether the custom has been 
established. TF rrm or HAJI Isa-Has1 Noor v. SARU Bar 

: Nag. 831 

Marrlage—Option of .puberty — Right of 
repudiation, when losi—Girl not aware of her right 
when attaining puberty, repudiating marriage two 

> years after, when she became aware of such right 

—Neither marriage consumed nor evidence to con- 

trary—Marriage, if can be dissolved, 

Therule of the Muhammadan Law ofthe option 
torepudiate the marriage on attaining puberty is 
subject to the condition that the right of repudiating 
the marriage is lost, in the case of a female, if after 
attaining puberty and after being informed of'the 
marriage and of her right to repudiate it she does not 
repudiate without unreasonable delay. . 

The right to repudiate a marriage is, however, a 
right which may be unknown to many-girls. Re- 
pudiation of marriage is not of frequent occur- 
rence, 

Where, therefore, a minor mitrried girl who is not 
aware of her right to repudiate the marriage, repudi- 
ates the marriage two yeais after attaining puberty 
but immediately after she becomes aware of such 
right and brings a suit for the dissolution of the 
marriage and there is neither consummation of the 
marriage nor anything to indicate that she really 
became aware of her rightof repudiation about 
two years before the suit, she has duly exarcised 
her right of reputliation and is entitled to get the 
marriage dissolved. AYESHA y. MUHAMMAD YUNUS 

Pat. 514 

Minor— De facto guardian, whether can 
impose obligations on minor — Elder brother execut- 
ing bond for father's debt on behalf -of himself 
and minor brother—Decree can be passed against 

elder brother alone. f 

Under Muhammadan Law while a de facto guar- 
dian may incur responsibilities, he can impose no 
obligations on the infant. 

Upon the death 8f a Muhammadan his heirs parti- 
tioned his estate according to their shares ‘and under- 
took liability of their father's debt proportionately, 
One of the heirs defendant No. 2 was at the time a 
minor. By the partition deed the minor's property 
was placed under the management of his elder bro- 
ther, defendant No. 1. Defendant No. 1 ¢xecuteda 
bond in favour of the plaintiff in respect of both 
their shares of the liability for their fathers’ 
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debt to the plaintiff. In executing the bond de- 
fendant No. l purported to do so for himself and 
as guardian of his brother, defendant No.2. In a 
suit on bond : 

Held, that defendant No. 1 had no power to bind 
defendant No, 2, by the bond. The plaintiff was not 
entitled to a joint decree against the two defendants. 
The bond was executed by defendant No.1 alone and 
as he had no power to execute it on behalf of defen- 
dant No, 2, he alone was liable on it. S. NAZIRUDDIN 
ÅSHRAF Y KsARAGNARAIN Pat. 802 
Wakf—Absolute right io be appointed muta- 





walli, x 

In law there is no absolute right to be appointed 
mutwalli, and it is not a matter of property. 
Harrz WASIR ALi y., LADLEY BEGUM Cal, 417 
- Building having appearance of 

mosque, described in records as mosque, situated at 

side of public road and open to access by public— 

No proof of dedication or user—If can be presumed 

to be public mosque. 

A building cannot be presumed to be a public 
mosque in the absence of proof of actual dedication 
or user even if it has the appearances of a mosque, 
is described in the papers as mosque, is situated 
at the side of. a public road and is open to access 
by the general public or more specifically by the 
nen ah of the Musalman public passing along this 
roa 

Even if a mosque, that is a building having the 
appearances ofa mosque, is builtin a place which 
is not enclosed, that is, js not situated inside a 
man's house, something more than the mere 
appearances of a mosque are needed before it will 
become entitled to be treated as amosque for all 
time. There must be proof of dedication or of 
permission or of user such as by the saying of 
prayers in a congregational manner, MUSHAEB Kuan 
v. Ras Kumar BAKSHI Oudh 718 
— Declaration conditional and liable 

to be nullified at wakif's will—Whether inten- 

tion to dedicate — Essential requisites for valid 
wakf—Intention, how gathered - : 

Where the question is whether a wakf was created 
or not, the real point for determination is whether the 
man intended to dedicate his properties absolutely 
and for ever. These are the essential requisites of a 
valid wakf. p 

When the declaration is conditional and the declara- 
tion can be nullified by the wakif at his own sweet 
will, there is no real intention to dedicate. 

‘If the intention to make the wakf can be gathered 
from the declaration taken as a whole and the sur- 
rounding circumstances,the mere fact that the wakif 
did not subsequently act according to the terms of 
the wakf would not invalidate the wakf. Where the 
intention is clear from the surrounding circumstances, 
it is unnecessary to look into the subsequent conduct 
to find out the intention. If, however, the intention 
of the person executing the dccument is not clear and 
the declaration and the surrounding circumstances 
are equivocal, subsequent acts and conduct, if they 
throw any light on the real intention, may be lcoked 
into. JONABALI SARDAR V. SALEHA“KHATUN Cal. 307 
Disposition of wakf of 36 years 

standing—Court’s permission, necessity of—Per- 

mission in case of equitable mortgage. 

No disposition can be validly made without the 
ordér of the Court in case where the property has 
been treqted and dealt with as wakf for last 36 
years <Any disposition made otherwise is of no 
effect. Where possession has been throughout with the 
mutawali or person acting as such, any sale or 
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mortgage other than equitable mortgage would re- 
quire to be registered. With regard to equitable 
mortgage by deposit of title deeds, although of 
course, registyation does not apply, the order of the 
Court is again essential. Hariz WAZIR ALIv LADLEY 
Braum. Cal. 417 

Wakf—Mutwalli—Power to make perma- 

nent lease. : 

Under the Muhammadan Law, a mutwalli is not 
entitled to make a permanent lease of property which 
is wakf. ALIMUNNIsA BIBI v. MOHAMMAD ABDUR 
RAHMAN All. 205 
— Mutawalli — Removal— Prosecution 

for failure to keep ac:ounts—Acquittal on%echnical 

grounds — Subsequent persistent negligence—Held, 
should be removed —Cost to be paid personally. 

A mutawalli had been guilty of malfeasance and 
non-feasance in the administration of the trust; he 
had persistently disobeyed the directions of the 
settlor as contained in his will, and he had failed 
to publish accounts and had, in fact, not kept pro- 
per accounts of thereceipts and disbursements of 
the trust for which he was prosecuted but acquitted 
only on technical grounds and had disobeyed the 
directions of the settlor regarding the disposal of 
the income of the trust property; hid a locus 
poenitentie, but had not profited by the warning 
which he received, and, far from trying in the in- 
tervening years to reform and to observe and carry 
out the various provisions of the trust deed, he had 
only once since that year, published any accounts 
of the trust. He had been most grossly negligent 
and the negligence had resulted in great lossto the 
trust funds. The income of the trust was amply 
sufficient to meet the charitable objects specified by 
the donor, and yet these charities did not receive 
their dues under the trust deed for many years and 
payments were heavily in arrears. In spite of these 
findings the lower Court was influenced by sentiment 
and sympathy and merely warned him : 

Held, that the mutawallt was entirely unfit to 
administer wakf and should be removed. The dis- 
cretion of the lower Court not being influenced by 
sound reasoning or exercised judicially, could be 
interfered by the High Court ; 

Held, also that in the circumstances the order 
directing them personally to pay the costs of the 
suit was the only order in regard to costs which 
could be passed. U MyzDinv U Mya Rang.234 
— -Sale under orders of Court-~Pur- 

chaser is protected, 

Where the Oourt orders tosell wakf property, the 
order protects the purchaser, and the fact that some 
other person or persons might have been appointed 
mutwallt in the place of those who were actually 
appointed, makes not the slightest difference, Hariz 
Wazig ALI v LADLEY BEGUM Cal. 417 
——- Validity—Wakf validly created— 
Members of family of executant negligent in getting 
mutation made in correct manner when system of 
khewats was first introduced—If affects validity 
of wakf. 
If the 








deed of wakf was validly created 
then the mere fact that subsequently members 
of the family were negligent in getting muta- 
tion made in the correct manner when the system 
of khewats was fiist introduced with the first 
Revenue Act U. P. Act XIX of 1873 (Agra), at a much 
later date, is a matter which has no bearing on the 
question of the validity of the wakf. ALIMUNNISA 
bist v. MOHAMMAD ABDUR RAHMAN All, 205 
——— -——— Wakf deed should state that execu- 

tant relinquished possession as owner and took posses. 
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sion as mutwalli—Particular form of statement not 


necessary—No distinction between deed not intend- ` 


ed to be brought in force and genuine one. 

A deed of wakf should make a statement to the 
effect of conveying the idea that the executant 
relinquished his pdéSsession of the dedicated property 
asan owner and took possession as a mutwalli. No 
particular form of words, however, is necessary to 
convey such idea. 

Where there was the statement in the deed of 
wakf that “as long as Iam alive, I shall remain the 
mutwalli of the property made a wakf of and shall 
ents by all the conditions laid down in this deed of 
wa We 

Held, tht the words amounted to a statement that 
the possession of the executant ceased asa private 
owner and his possession began as a mutwallt. 

No distinction inform can be made between a deed 
of wakf which the executant does not intend should 
be brought intoforce and one which he intends to be 
genuine, ALIMUNNIsA Bist v. MoHAMMAD ABDUR 
RAHMAN: All. 205 
Mussaiman Wakf Validating Act (Vi of 1913), 

S. 3—apression “which in all other respects is 

in accordance with provisions of Mussalman Law”, 

refers to law of wakts as governed by Mussalman 

Law. 

The words, ‘which in allother respects is in ac- 
cordance with the provisions of Mussalman Law’ in 
8. 3, Mussalman Wakf Validating Act, do not refer 
to the law of inheritance but the law of wakfs as 
governed by Mussalman Law. MUBARAK Janv Tas 
Breau Lah. 439 
—§.3—Waki in favour of some members of 

family or some children or descendants to the 

exclusion of others—Validity. 

The expression ‘family, children and descendants’ 
in cl (a), 8. 3, of the Act do not mean the family 
or children or descendants asa class but may mean 
only some persons of a particular class and under 
the Muhammadan Law a valid wakf can be created 
in favour only of some members of the family or 
some of the children or descendants, whether males 
or females, and to the exclusion of others. MUBARAK 
Jan v. Tas BEGAM Lah. 439 
Negotiable Instruments Act (XXVI of 1881), 

s 4. Sex Stamp Act, 1899, Sch. I, Art. 1 889 

ss. 9,82—Hzecutian of promissory note by 
two persons—Payee agreeing to hold only one 
liable and relinquishing claim against other— 

Assignee from payee, tf entitled to decree against 

that other also. 

Where a payee of a promissory note executed by 
two persons agrees to hold one of them alone liable 
and relinquishes his claim against the other, the 
assignee who takes with the knowledge of this 
arrangement acquires no better title than what the 
assignor had and is nct -entitled to a decree 
against the other person also against whom the 
original payee had relinquished his claim. 'TALLA 
LINGAMURTHI p. Srppant Pepa MALLAYYA Mad, 428 
——— 8, 13, Expl. il). Sez Stamp Act, 1899, 

Sch. I, Art. 1 889 
—— $., 82. Sze Negotiable Instruments Act, 

1861, 5.9 428 
— $$. 115, 116—Acceptance of bill of. exchange 

but subsequent dishonour by non-payment~ Bill in 

case of need not presented to drawee for acceptance 

— Liability of drawee, 

Before adraweein case of need can be bound or 
held liable on the bill he must accept it, that is 
signify his assent to the order or direction of the 
drawer, If therefore, it is necessary that a drawes in 
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case of need must accept before he is bound, it follows 
that the bill must be presented to him for acceptance, 
and it must be presented to him for acceptance in all 


cases, even if the drawee in the firat instance accepts ' 


and then dishonours the bill by non-payment. It ig 
wrong to say that the ‘need’ for acceptance by a drawee. 
in case of need has gone when once the drawee in 
the first instance has accepted. A drawee is, therefore; 
not liable in cas2 of need where a bill is not presented 


to him for acceptance nor accepted by him, JOHN ' 


ANDREW Lammas DORE v. KARACHIVALLA & Oo.” 


Bom. 484 - 


--—-—— $, 118—Presumption—Suit on hand-note 
—Evidence of execution accepted—Defendant's 
evidence without corroboration—S. 118 applies—- 
Further evidence regarding passing of considera: 
tion is superfluous. ; 
In & suit on a hand-note where the defendant's 

evidence regarding execution and passing of con- 

sideration which is wholly without corroboration 
is rebutted by the proof of execution made by the 
plaintiff's witness and accepted by the Court, the 
provisions of s. 118 of the Negotiable Instruments Act 
apply, with nothing remaining-+o rebut'the presump- 
tion ; and the further evidence of the plaintiff aud 


of his witness regarding the passing of consideration . 


becomes superfluous. MAHABIR SINGH V. ÅLIMORAM- 
MAD Pat, 350 
Oudh Courts Act (IV of 1925), 8. 12 (2) appli- 
cation under—S. 4, Limitation Act 
if applies tosuch applications. 
The provisions of s. 4, Limitation Act, are quite 
general and would apply to an application under 
s. 12 (2), Oudh Courts’ Act. 
Where, therefore, the period of limitation under 


(IX of 1908), - 


el. 12, r.7 of the Rules of the Ohief Court for an ' 
application under s. 12 (2), Oudh Oourts Act expires on ° 


Sunday, the application can be presented on the next 
day. Ram Dass v. Oni EDI Lan Oudh 48 


Oudh Rent Act (XXII of 1886), s. 7-A—EHx-pro- ~ 


prietary tenancy, when commences—Execution sale 

of proprietary rights—Hx-proprietary tenancy 

commences on date of saie. 

Section 7-A of the Oudh Rent Act, clearly shows 
that a person becomes an ex-proprietary tenant as 
soon as his proprietary rights are transferred. 
Where, therefore, a person’s proprietary rights are 


sold in execution of a decree, the-transfer of prop- | 
rietary right takes place onthe date of such gale‘ 


andthe person becomes an ex-proprictary tenant ‘df 
his sir onthat date and it is of no consequence 
when the purchaser obtains 
Binpra Prasap v, SURAJ BAKHSH SINGA 
——-——§.19-A—Fall in 
calamity within meaning of s. 19-A—U. P Govern- 
ment Notification No. 4308-I-B (Revenue (b) 
Department’, dated October 28, 1932, 
basis—Rent sutt—Defendant, if 
remissions made under Notificaté.n. 
A fallin prices cannot be said to be an agricul- 
tural calamity within the meaning of s. 19-A, Oudh 
Rent Act; in fact it isjust the reverss ag prices 
fall when the production is abundant. 
U. P. Government Notification No. 4302-I-B, (Re- 


Oudg 61 


entitled to 


actual possession." 


prices, if agricultural ` 


has no legal ` 


venue ib) Department}, dated October 28, 1932, has - 


no legal basis, and in a rent suit, the Chief Oourt 
cannot hold that the defendant is legally entitled to 
remissions claimed by him on account of slump in 
prices under such notification. The defendant cannot 


succeed unless he shows that he is by law entitled to ` 


the remissions claimed by him. Ram NARAIN v. 
O-ANDRA SEKHAR 


$8,108 (15)—Usufructuary mortgage by co- 





Oudh 366 - 
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sharer of part of share in his exclusive possession— 

Suit-for profits - Co-sharer and his mortgagee, if 

can beregarded assingle unit and decree passed 

against them~—Burden of proof. 

When aco-sharer makes a usufructuary mort- 
gage of part of his share or of specific plots of 
which he is in exclusive possession, a Court in a 
‘suit for profits should regard the co-sharer and 
‘his mortgagee as a single unit. If that co-sharer 
‘and his mortgagee together are in receipt of a 
greater share of profits than they are entitled to, 
then a decree should be passed against them in 
favour of plaintiff whois in receipt- of less profit 
than: he is entitled to by his share. The adjustment 
between the co-sharer and his mortgages of the lla- 
tbility which they jointly incurred to such a plaint- 
if: is a matter forthe co-aharer and his mortgagee 
to settle between themselves. What the Court has 
to look to is whether the co-sharer plus the mort- 
‘gagee arein possession of a greater area of sir 
and: khudkasht than they are entitled to, that is 
whether they are receiving more profits than they 
are entitled to, taking the annual net income of 
their area into account. The rights of the 
mortgagor and the mortgagee are matters which are 
within the special knowledge of the defendants and 
the burden of proof would necessarily be upon them, 
Bisaksawar Sinau v. Gaya Baksa Since Oudh 196 
————- 88. 108 (16), 129, 132—Suit for com- 

pensation for revenue paid by lambardar on account 

of joint lambardar ts governed by s.129 and not 
ys. 132. ee 

A suit for compensation for revenue paid by a 
lambardar on account of a joint lambardar falls 
under third part of cl. 16 of s. 108, Oudh Rent Act, 
and is governed not bys 13? but, s. 129 of the Act, 
and should be instituted within one year from the 
date of the accrual of the cause of action. RAJENDRA 
BAHADUR SINGH v. Pratap BAADUR Sines Oudh 191 


Partitlon—Suit for — Value for purposes of 
~ Surisdiction—Value of share claimed, or value of 
entire property. - : 

The value ofthe share and not the value of the 
entire property is the value for the purpose of juris- 
diction ofa suit in a suit for partition where the 
plaintiff claims partition and separate possession of 
his share. J. Gook v Ma. G. H. Cook Nag. 684 


Partnerstlp—Agreement of partnership may “be 
~ evidenced by course of conduct or admission by 
parties —Assoctation of men for business—Intention 
to make profits, if can be-inferred—Verson actually 
conducting business, whether acts on behalj.of all. 
Anagreement of partnership need not be express, 
It-can, arisa out of a mutual understanding eyidenced 
by a consistent course of conduct, and indeed, by the 
express admission of the parties concerned, 
. Whea more than one business men associate 
together for the purpose of carrying on a business it is 
legitimate to infer that they are not doing it 
for philanthropic purposes but intend to make a 
profit out of it; also that they all intendto share in 
the benefit of the proceeds. In any case that is the 
normal and usual course of human conduct. The 
person or persons who actually contlucts the business 
acta on behalf of all his associates, that is to say, on 
behalf of all who are joint proprietors with him. 
He does not act for his own separate and exclusive 
benefit. His intention is obviously to further .the 
business asa whole for the benefit of all who own the 
concern, [hat is the normal and usual course of 
business and it is all.that is. necessary to constitute:a 
partnership within the meaning of ss. 4, 5 and 6 of the 
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Figy or Hası Tsa-Hast Noor v. SARU 
, ee Nag. 831 
—Firm styled as factory—Ownership rights of 

pariners, if include factory and business buildings. 

Tt is improbéble that the ownership rights. of thé 
partners of a ‘firm would be confined to the bugi- 
ness and machinery and would, not include the 
building in which the business is conducted and the 
machinery is contained. SUNDER Sinde Mairraia v. 
COMMISSIONER or Income-Tax | Al, 260 


Partnership Act (IX of 1932), s. 5. Sze Hindu 
Law, < . | 918 
s. 69 (3;—Suit against partner of un 
registered jirm—Property attached before fudgment 
—Another partner anplying-under. O. XXI, rr. 49 
and 58 and O. XXXVIII, r. 8, Civil Procedure 
Code (Act V of 1903), to set aside attachment 
claiming property to belong to -rartnership— 
S. 69 (3), if bar to such application, | 
In a suit against a. partner of an unregistered 
firm certain quantity of indigo was attached before 
judgment, Thereupon, the petitioner, claiming that 
the indigo was the property of a partnership, of 
which he and the defendant were members, made 
an application under O. XXI, rr. 49.--and- 58 and 
O. XXXVII, r. 8 to have the attachment set 
aside : = ` ; 
-. Held, that the petitionsr’s application to have the 
attachment remoyed, was nob a . proceeding to 
enforce a rightarising under a contract between him 
and the attaching party. The right which he had 
and which he was seeking to enforce, was: that his 
property shall not be.attached except as allowed by 
law. This did not depend on contract but on the 
provisions of the Code governing the attachment 
of partnership property. KOTHAPALLI KANUPARTHI 
SUBBAYYA v. NICHENAMETLA SUBBARAYADU Mad. 980 


‘Patent—Infringement—Novelty and utility— What 
constitutes, explained. , an 
Asto the question of novelty, if it canbe shown 

that the new result was long sought for, that persons 

skilled inthe art had been working without success 
to attain it, and had long regarded it asa problem 
and that the invention of the patentee successfully 


Partnership Act. 
Bar 





` solved the problem—then such a state of affairs con- 


stitutes evidence of the strongest kind that the prior 
knowledge did not in fact give an obvious clue to the 
solution and ought not to ba considered as destroy- 
ing “subject-matter”. Mere simplicity is not neces- 
sarily an objection; a mere~scintilla of invention 
is sufficjent, especially where the appreciation of a 
desideratum is one of the important features of the 
invention and there may be invention in im- 
provements in what is merely simplification, though 
matters of ordinary skilled designing or mere work- 
shop improvements cannot be considered as requiring 
the exercise of invention. The practical utility and 
commercial success of the invention may be material 
factorin determining whether the new result was 
obvious or not. As to utility the fact that the patent 
has -been infringed is evidence of utility. GILLETTA 
Inpustrigs Lrp. v. YES AWANT BEOT:ERS Bom. 103 
Infringement—Suit for ~Defendant denying 
plaintiff as true inventor—Duty to give particulars 
-as to whom he alleges to be inventor. à 
Where in a suit for damages for infringement of 
patent the defendant denies thatthe plaintif was the 
true inventor of the patent he should give the parti- 
culars asto whom he alleges to be the trueand first 





-inventor. Thishas the effect both of informing the 


plaintiff of the casehe has to meet and of removing 
any ambiguity which might arise from the bare 


awe a 
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statemént of this objection. GILLETTE INDUSTRIES, 





Lrp.'v, Yesuwant BROTHERS Bom. 103 
~~ -Infringement of. Seg Patents and Designs 
“Ah, 1911, 5. 53 913 


Patemts ahd Designs Act Cl ef 1911), s. 53— 
_ Three classes of offences under s. 53, mentioned— 
“Registered design—Infringement of— Joint tort- 


feasors—Plaintiff having copyright in certain 
© design — Firm M ordering defendants to supply 


‘goods of same design— Defendants importing such 
' goods for M—Goods stored at Custom—Suits by 
| | plaintiff against M and defendants — Injunction 
obtained against M—Defendanis, if joint tort- 
- feasðrs with M—Suit against them, if barred by 
decision in M's suit. 
Section 53, Patents and Designs Act, creates three 
„Separate acts which are unlawful. The first isto 
apply the design in the way described ; the second 
is to do anything with a view to enable the design 
‘to be-applied in the way described in the statement 
of the first of the offences; and the third is to expose 
or cause to be exposed for sale the article under con- 
ditions specified under head (b). 
“The plaintiffs were the registered proprietors of a 
design registered under the Patents and Designs Act 
¿of 1911, which was for use on textile goods. The 
panii had copyright in the design, A firm M 
anded over to the deferidants, who were a Japanese 
firm with an office in Bombay, a design which in- 
fringed the plaintiffs’ copyright. The object of M 
was to have the design placed on textile goods which 
were to be imported by the defendants from Japan 
and sold to M. In due course the articles, the subject 
of the contract, were shipped to Bombay with the 
design infringing the plaintiffs’ trade mark upon 
“them, "They were stored at the Customs in Bombay 
at the instance of the plaintiffs, so that in fact they 
were never sold by the defendants to M, or by M to 
‘the'public, The plaintiffs then started two suits, one 
against M and the other against the defendants. The 
mitter complained of in both the suits were in- 
‘fringement of s. 53, Patents and Designs Act. Min 
suit against him submitted to the judgment by 
consent and the plaintiff obtained injunction against 
thém.’ In suit against defendants they contended 
that the suit was barred inasmuch as they were joint 
tort-feasors with M and as the decree was obtained 
against M : ` 
~ Held, that the defendants and M were not joint 
‘tort-feasors as the goods were never sold in Bombay, 
‘and the only acts which the plaintifis relied on were 
the sending ofthe design to Japan, by the defendants 
and the importing of the goods into Bombay with the 
offending trade-mark upon them. It was impossible 
to'say that those acts were the joint acts of the defen- 
dants and M because under the contract between the 
‘parties they were in the relation of principal and 
‘principal, séllers and buyers, and in acting as they 
‘did, the defendants were acting as independent con- 
tractors. ; 
`| Held, also that even if tho defendants in sending the 
‘design to Japan ‘were acting jointly with M, it 
{was not proved that that joint act was one of the 
“acts covered by/the judgment in the suit against M, 
“The suit against the defendants wag not, theiefore, 
barred. CALICO PRINTERS AsscoraTion, LTD. v. 
“‘Miteusis.1-S:.031 Kats. a, LTD, Bom. 913 
Pehal Code (Act XLV of 1860),ss. 79, 366— 
Onus to show that s. 39 applies—Lawful marriage 
between accused and kidnapped girl not possible 
‘under law—Accused held to have contemplated 
illicit tntercourse. 
Section 79, Penal Code, is one ot the general 
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exceptions in the Code and the onus of showing 
that the section applies in his case is on the person 
who seeks to take advantage of it. 

Where an accused charged under s. 366, Penal 
Code, suggested that his intention was to lawfully 
marry the girl and it was admitted that the par- 
ties being of different castes could not marry: ace 
cording to Hindu Law, -and also that the girl 
being below 21 years of age, they could not marry 
under Special Marriage Act, without the consent of 
her lawful guardian, i e., her father: i 

Held, that the marriage not being practicable, the 
accused must have contemplated illicit inter- 





course. NIRMAL Kumar BiowMix v. EMPEROR ta 

. Cal. 29 

s. 109— Aiding and abetting actrial 
preparation of crime at time of its 


commission 
comes under s. 109. e, 
A person who aids and abets the actual prepara- 
tion of the crime at the very time when it is com- 
mitted, is a principle of the second degree and 
comes under s, 109, Penal Code, BRINOHIPADA DAFADAR 
y. EMPEROR : . : Cal. -929 
——-— 88. 120-B, 143—Accused found together in 
middle of night in tempie with implements of 
house-breaking—Offence committed. : ae 
Where in the middle of night the accused are 
found together in a temple with various implements 
of house-hreaking, they must have been there with 
a common object of an unlawful kind, aud ‘are 
guilty ofan offence under s. 143, Pens] Code, The 
fact that they were thers witha common unlawful 
object is not enough to support a conviction under 
8, 120-B, Penal Code. It is going a little too: far to 
say that since they were all together they must have 
had a common object and since they must have had 
a common object, therefore, they must have prer 
viously come to an agreement amongst themselves sto 
Commit crimes, Pusnic Prosgcuror v. Picea Kone 
Mad. 545 
8.124-A—Exhortation to join Communist! or 
Bolshevik party if sedition—Slogans, “destroy the 
dishonest Government" and “long live bloody 
revolution”, held fell within s. 124-A. ` a 
The speech which amounts to an exhortation. to 
his hearers to join the Communist or Bolshévik 
party is not in itself objectionable within the 
meaning of s, 124-A, Penal Code. í eo 
Shouting objectionable slogans in a meeting 
namely “ destroy the dishonest Government" and 
“long live bloody revolution”, arə objectionable 
within the meaning ofs. 121 A, Penal Codeg Sopar 
Pinpi Das v. EMPEROR Lah 707 
S. 124 A—Seditious speech— Essentiala-- 
Views of speaker's political party —Advocacy ‘of 
principles— Adoption of method and means is 
seditious—Report of shorthand writer. — Few 
mistakes but reporter neither missing nor ` mìs- 
understanding very much— Report, reliability + of, 
A Court cannot take accuunt of the principles of a 
political party and declare that an offence whieh is 
punishable under the Penal Code is not an offence 
because it does not contravene the principles of ‘that 
party. Moreover? it is not the advocacy of certain 
principles—however extreme they may be—that<the 
law punishes; but the adoption of methods and modes 
of-address intended to cause disaffection towards the 
Government established bylaw or to bring that 
Government into hatred or contempt. It ig quite 
possible to express dissatisfaction with the Govern- 
ment without exciting disaffection; and the speech 
will have to bejudged not by the political views of 
the accused or his party but by the purpose of the 
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accused in expressing those opinions in the way he 
does. . Fair criticism of the Government is no offence; 
but theguestion the Court has to decide is whether 
the speech of the accused indicated an intention to 
“promote hostility and ill will towards the Govern- 
ment, Ifa person attempts to bring the Government 
. inte hatred or contempt or to excite disaffection to- 
. Wards it, force and violence are encouraged which 
may lead toa conflict with the authorities with the 
certainty that there will be a grievous loss of life. 
“Section 124-A is intended as much to protect the 
“people against agitators as it is to maintain the stabi- 
‘lity of the Government. 
A man may make ninety-nine non-seditious 
“speecheg and yet his hundredth speech might be full 
-of sedition. 
_ No doubt every shorthand writer is fallible and 
undoubtedly a few mistakes may be made both in the 
‘recording ofthe subject-matter of the speechand in 
transcribing the shorthand notes; but if the short- 
„hand writer has neither missed nor misunderstood 
very much, his report may be relied upon as accurately 
“reproducing in substance in words what the accused 
‘actually said though it would be unsafe to attach any 
‘undue significance to any particular sentence. 
' Held, after considering the speech that though the 
‘speaker was entitled to abuse the British, the speech 
‘amounted toa direct incitement tothe people to 
violence against the Government, established by 
‘law. In reg. S. BATLIWALA Mad. 747 
8. 143. See Penal Code, 1860, s. 120-B 





o 545 
` = 5, 169. See District Boards Act, 1922, s. 34 
. 462 





~S. 184— Obstruction to proceeding, if must be 
physical—Accused abusing biddera at auction sale 
~nNo further bidding and postponement of sale, 
tesulting—Accused held guilty under s, 184. 
Section 184, Penal Code, does not deal with the 
obstruction of any public servant or ofany person 
but with the obstruction of a proceeding which is 
“being corducted by lawful authority, and a proceed- 
ing can be obstructed by measures other than physical 
‘measures taken against the person who is conducting 
the: proceeding At a public auction a conserted 
plan to prevent the auction being carried out by 
«raising shouts.cr disturbance which would prevent 
bids being heard and necessitating ciosing of the 
„auction would certainly amount to obstructing that 
-auction 
i ,In a case, at an auction sale held in execution of a 
decree when the bid of Rs. 100 had heen offered, the 
accused began to abuse the person who offered the bid 
-and wisen the Tahsildar who was holding thesale inter- 
. vened. they abused him also. There was also evidence 
-that.when they were requested to leave the room where 
the sale was being held, they did so but continued 
-their abuse from outside and deterred people from 
entering the room and deterred them from making 
‘bids. No further. bid above Re 100 was offered 
Owing to abuses and threats by the intending bidders 
and,the sale had to be postponed; 
u Held, that the accused persons attended the sale 
¿with the deliberate intention of hindering the pro- 
. ceedings and that they did 80 suecessfully by means 
-of, abuses and threats and their action amounted 
sto, an offence under s. 184,:Penal Code, Provinoran 
3QOYERNMENT, CENTRAL Provinces & BERAR v. BALARAM 
i aaeoa fs : Nag. 819 
~ $8. 186, 353—Warrant, if shouldbe legal. 
- Seetion 353, and s. 186, Penal Code, do 
“mot presuppose the existence of a legal warrant 
There is no daty laid upon the Bill Collectors and 
bb larg ves : Se „ile 


kotki a i ar Peers eee 


GENERAL INDEX 


Lexv 
Penal Code—contd 


other persons executing warrants to make indepen- 
dent enquiries regarding the validity of the warrant. 
In re PERR MASTHAN ROWTHER Mad. 448 

s. 201. Sge Penal Code, 1°60, s. 302 909 


s. 215%- Complainant's cycle stolen—Accused 
accosting him aħd demanding certain amount toget 
back cycle—Accused is guilty under s. 215, 

Where a cycle of the complainant is stolen and 
the accused accosts him and tells him thatif he 
„gives certain amount his cycle can be recovered, 
the very terms in which the complainant is. ap- 
proached implies that there was expected to, be 
no questions asked as to the actual offender and no 
attempt at his apprehension or convictiqn. The 
accused is, therefore, guilty under s. 215, Penal 
Code. RAMANAND TELI v. EMPEBOR Pat. 344 

s. 215—Elemenis of offence proved by 
evidence—Onus is on accused to prove that he is 
entitled to benefit of exception. i 
Once the elements of an offence under s. 215 have 

been established by evidence, the onus of provini 
that the person charged is entitled to the benefit 
of the exception is on the defence particularly so 
where there has been a spontaneous demand by 
the accused of money in circumstances indicating 
an intention not to bring the offender to justice. 
RAMANAND TELI v. EMPEROR Pat. 344 

s. 215 — Person suspected of theft—-Failure 
of prosecution to prove theft by him—Conuicted 
under s. 215— Legality. ni 
A person suspected of theft may, if the prosecu- 

tion fails to prove the fact of theft by him, be con- 
victed under gs, 215. RAMANAND TELI v. EMPEROR ,. 
Pat, 344 


----—— 88. 218, 219— Essentials under s. 219— 
Village Munsif making entries in register of 
suits, showing that certain suit was filed when in 
fact it was not so filed and also that judgment 
was delivered —Conviction under s. 218, or s. 219. 
Under s 218, Penal Code, the question is not whe- 

ther the accused will be able to accomplish the object 

he had in view but whether he made theentries in 
question with the intention to cause or knowing to 
be likely that he will thereby cause luss and injury. 

The fact that the accused conceived a foolish plag of 

injuring in retaliation of the disgrace inflicted upon 

him by his arrest, is no ground for exculpating him 
from the offence which he has committed. 

The essence of the offence under s. 219 is (1) that 
there must be a judicial proceeding, that is, a pro- 
ceeding actually commenced and pending, wherein a 
party claims relief against another and invites the 
decision of the Court in regard thereto and‘nof a 
fictitious one where there is no party litigating and 
(2) that there must be the making of a real report qr a 
real pronouncement of an order, verdict or decision- 
Where there isno judicial proceeding at all, evary. 
thing being a make-believe, there is no makingof a 
report nora pronouncement of an order, verdict, or 
decision except the making of an entry of such a pro- 
nouncement having been made when in fact it was 
notsomade. The accused a village-Munsif, charged 
with preparation of the register of suits filed in his 
Court and framing it in such a manner which he 
knew to be incorrect, į. e, making it appear that a 
certain suit has been filed cannot be convicted under 
s. 219, Penal Code but under s, 218. In re NARAPA- 
REDDI SES AREDDI _ Mad. 489 

— $. 294-A- Government declaring chit fund 
illegal—Prosecution withheld provided chit funds 
were wound up within certain time. and 

, subscriptions paid up—Accused's fa iure Pro 
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secution under 3, 294-A—Withholding of prosecution 

held not tantamount to authorization of chit fund. 
~ By an order, the Government déclared conduct- 
ing chit fund as illegal but added that those who 
were conducting them should wind*them up as soon 
as possible, adding that prosecutions need not be 
launched unless there were indications of fraud. 

The object of the Government in issuing theirorder 
in the form they did was to withhold the prosecu- 
tions of persons who were running lotteries in 
ignorance of the law, provided that they did their 
best to wind up the lottery and to pay everybody 
who had subscribed to the -lottery. The District 
Magistrate granted the accused time to re-pay the 
subscriptions. But on his failure todo so, he was 
prosecuted frr conducting chit fund: . 

- Held, that if he conducted a lottery that was 
ilegal, he was liable to be punished under 
s. 294-A whatever the action of the’ Orown might 
subsequently have been. The order of the Government 
that he should wind up the lottery within a certain 
time and that he should re-pay the subscriptions 
Within:a certain time did not amount to an autho- 
rization of the lottery prior to that date. PUBLIO 
Prosecutor v. Soogal PILLAI - Mad 640 


einig, 300, Excép. 1—Accused seeing deceased 
through hole in closed door committing adultery 
with his ‘wife—Accused waiting till deceased came 
Back, lay down dnd begandozing and then stabbing 
him to death — Excep 1,if applies, . 
£- Thè 'accùsed` and the deceased were sleeping one 
night-on thè same ‘charpat, The deceased then got 
up dùd entered a room and closed the door. Through 
the hols in the door the accused saw the deceased 
committing adultery with the accused's wife. The 
accused waited till the deceased came out, lay 
down and began dozing and then stabbed him to 
death with a knife: ' ee: 
: Held, that under the circumstances there was both 
grave. and sudden provocation and Excep. 1 to 
s. 800, Penal Code, applied tothe case. BALKO y. 
EMPEROR All. 821 
m- 8. 302—Accused striking heavy blow on head 
of deceased with pestle in course of sudden 
quarrel—Death resulting—Offence is of murder. 
- A peron who strikes a heavy blow onthe head of 
another witha weapon such asa pestle, must be 
deemed to intend to causesuch bodily injury ag is 
likely to cause death and even when sucha blow ig 
given in the course of a sudden quarrel between the 
accused and the deceased causing the death, the 
offence committed is one of murder, In re CURRkALA 
Ouinna Prosar VADU Mad. 944 


ma 8, 302—Statements_in inquest reports ~ 
Evidentiary value of — Difference between such 
statements- reduced to writing by Sub-Inspector 
tinmediately after discovery of dead body and 
evidence given by him — Sub-Inspector not cross- 
examined—Statenent cannot discredit his evidence 
—Re-trial necessary. ms 
“The statements in the inquest reports are not 
wwidence in a‘ case but where these inquest reports 
Have’ been filed, it ‘is incumbent upon the Sub- 
Inspector who reduced ` the statements in inquest 
report to writing, immediately after the discovery of 
the! dead bodies, to explain the difference between 
their andthe evidence given by him. He should be 
éross-examined with regard to thie difference Where 
lie is not so cross-examined, and since the statements 
ir the inquest reporta cannot be used to discredit the 
éviderice-df the Sub-Inspector ‘unless they are pat 
to him under the provision of s. 145 of the Evidence 
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Act, itis necessary to order a re-trial. THARHE- 
PEDIKAYIL VEERANJUTTI Hast v. Emperor Mad. 808 





ss. 302, 201—Case under ss. 802 and 201, 
entirely depending on statement of accused—Part 
of statement false—Court, if can accept evidence 
that rest was made by accused—Statement by accused 
“I have murdered the woman and buried the dead 
body, etc." —Words “I have murdered the woman,” 
admissibility—Not suficient to identify deceased— 
Accused cannot be convicted under 3 302—Dead 
body discovered—-Conviction under s. 201, if proper. 
Where avase under ss. 302 and 201, Penal Oode, 

depends entirely uponthe statement made by the 

accused and the discoveries made in pursuance of 
these statements and if the Qourt treats half of the 
statement of the accused as false, it cannot accept 
the evidence thatthe other half of the alleged 
statement of the accused was made by him, ` 
Where the statement made by the accused is "I 
have murdered the woman and buried the dead body,” 
etc.” the words ‘murdered the woman’ are not ad- 
missible only because the rest of the santence makes 
quite good sense and is sufficicnt to identify the 
body and to lead to its discovery. The words 

“murdered the woman” are not sufficient to identify 

the woman with one murdered, and this evidence ig 

not sufficient for convicting the accused under s. 302, 

The accused, however, can be convicted under s, 201, 

Penal Code. i p 
The recovery of the body pointed out by the ac- 


cused would be very strong evidence of an offence 
under s. 201. Inre Korica VENKATASWAMI 
Mad. “909 


—— s. 304. Sux Penal Code, 1860, 8.335 432 


————s; 304, Part, Il—Held on ‘facts that accused 
could be convicted under 3. 3804,: Part LI, but‘ there 
being extenuating circumstances sentence of five 
years was reduced to two and half years, » > : 
The deceased and the accused were - neighbours, 

One day the accused's father began to dig a water 

channel close to thewall of the deceased's house. 

The deceased begged him to dig it a little distance 

away so as to avert any danger of his wall-collapa- 

ing. This request led to an altercation and the 
father of the accused and the deceased grappled with 
each other. While they were doing so, the accused 
came up with an iron rod with which tLe water- 
course was being dug and seizing it with both hands 
struck a blow on the deceased’s head. The deceased 
fell down and died ; be 

Held, that the accused must be credited with the 
knowledge that this heavy iron rod was likely to 
cause death. He could, therefore, be rightly con- 
victed under Part II of s. 304, Penal Oode. However, in 
the circumstances of the case the sentence of five 
years’ rigorous imprisonment was unnecessarily 
severe. There was no antecedent enmity between 
the parties, The quarrel arose very suddenly, 
The choice of: weapon was fortuitous and was not 
one which indicates any real intention to kill or 
to cause serious injury and this young man saw 
his father grappling with another man and to that 
extent there was some provocation to him to com- 
mit the act he did. These were extenuating cir- 
cumstances and taking tliem all into consideration 
the sentence of five years’ rigorous imprisonment 
should be reduced to two and a half years SADHU v. 
EMPEROR < : Lah. 642 

s. 326—Accused cutting wife's nose without 

serious provocation— Sentence of nine ntonths held 

inadequate and enhanced to two years: 

An act of nose-outting is one which 
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deliberate design of a particularly brutal and cruel 
character, . 

The accused- cut-off the nose of his wife. There 
was nejther a ground for suspicion of the wife's 
misconduct nor was there any evidence to suggest 
that there was anything amounting to serious 
provocation. The accused was sentenced to nine 
months’ rigorous imprisonment: 

Held, that the sentence was inadequate and 
‘should be enhanced. (It was enhanced to one of two 
years). IsMAIL Umar v. EMPEROR Bom. 647 
ss, 335, 304—Sudden provocation— Injury 

endangering life— Offence — Free fight— Plea of 

self-defence, if available. 
. “Where there is a free fight between the accused 
and the deceased, the accused must accept responsi- 
bility for the act done by him and he cannot claim a 
right of self-defence. : 
»1£the accused under sudden provocation caused an 
injury that endangered life and the deceased died as 
-theresult of that injury, the offence committed is 
certainly culpable homicide. 
1: In’ very few cases of murder can it be said thatthe 
injury caused necessarily resulted in death ; but if it 
is caused with the necessary intention or knowledge 
and death results from the injury caused, then the 
offence committed is murder or culpable homicide as 
thecase may be PuBLI0O Proszouror v .PANOHAK- 








SHARAM Mad. 432 
s. 353. Ses Penal Code, 18€0,5.186 448 
—+—s. 366. See Penal Code, 1860, s. 79 29 


an S, 366—Evidénce of girl abducted—Value 





of—Girl of marriageable age abducted by young. 


wian—Presumption as to ‘intentton—Duty of 

prosecution—Burden of proof as to intention. 

-r Tn‘ cases of offences under s 36, Penal Code, the 
evidence of the girl is tobe taken with a great 
amount of caution. 

‘Even a forcible abduction does not amount to an 
offence under s. 366, Penal Codo, unless there - are 
other ingredients, namely the intention: either 
that the girl should be seduced or forced to illicit 
intercourse or that she should be compelled to marry 
-against her will. In a case under s. 366, there can 
seldom be direct evidence as to the actual intention 
of: the abductor and that intention must be inferred 
from the circumstances. Section 114, Evidence Act, 


provides that the Court may presume the existence” 


of any fact which it thinke likely to have happen- 
ed; regard being had to the common course of natural 
events, human conduct and public and private 
business, in their relation to the facts of the parti- 
-cula® case. Human nature: being what it is, when- 
ever one finds a young man abducting a girl of 
marriageable age, the first and natural presump- 
tion must be that he has abducted her with the 
intention of having sexual intercourse with‘ her, 
either forcibly or with her consent after seduction 
or after marrying her. It he has any intention 
other than that which is suggested by the’ natural 
circumstances of the case, the burden lies upon 
him under s 106, Evidence Act, to prove that inten- 
tion. MoHAMMAD Sapiq v. EMPEROR Lah, 97 
——— s, 36 6-A—Mere faci that accused tried to sell 
. girl for immoral purpose, whether sufficient’ to 
establish offence under a. 366-4. 
> The mere circumstance that the accused accom- 
panied a person who was alleged to have raped the 
girl or that he was trying to sellthe girl, possibly for 
immoral purposes, may be suspicious but is not 
Bufficient®1o establish the essential:ingredients of the 
offence under s, 366-A, Penal Code. HARKDIAL.?, Em- 
PEROB Lah. 938 
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- s. 376—Existence 3f injury to vagina— 
Inference of rape, tf justified. 

The mere existence of the injury to the vagina 
does not négessarily and inevitably justify the in- 
ference that there had been rape. Maune Ba Yin 
v TRE Kine : , Rang.:710 
--—— sS. 403—Proof of receipt of money and mere 

failure to account, whether sufficient—There must be 

proof of converston. ` | 

Not only has the prosecution ina case of criminal 
misappropriation to prove that the accused received 
the money and has not accounted for it, but also to 
prove that he converted it tohis ownuse: Proof of 
receipt and failure toaccount is naturally 2 long way 
towards proof of misappropriation, but it is not the 
whole way. GHULAM Harper v Emperor Lah, 278 

———§, 409 -— Criminal: misappropriation — 

Burden of proof—Patwari receiving excess amount 

on account of land revenué—Amount neither 

credited nor returned but kept with himself— 

Presumption under s. 11, Evidence Act (I of 1872) 

— Allegation of return of amount—Burden of 

proof.: ' $ 

Dishonest misappropriation for a time ig a 
misappropriation within the meaning of s. 403 
Penal : Code. If! from proved facts and circum- 
stances, it -appzars that the accused retained 
the amount with the intention of causing wrongful 
logs to the rightful owner and wrongful gain to 
himeelf, the dishonest misappropriation must be 
regarded as proved. ` Se ee 

Under para. 23 of the schedule of patwaris’ dutieg 
annexed to the Rules made under the Berar Patels 
and Patwari’s Law, 1-86, the -patwart is bound to 
account for all the sums he received for Govern- 
ment inthe absence of the Patel and’ to make it 
ever ‘to the Patel as soon as ‘possible. Where 
notwithstanding this clear rule he neither credits 
the amount received by him in- eXcess on account of 
land revenue to Government nor makes it over to 
the Patel when he retains the money with himself, 
the presumption under s,114, Evidence Act, would 
be that it continued torémain with him. All these 
facts considered together lead to the natural in- 
ference that he wanted to make a wrongful gain for 
himself and cause’ wrongful loss to the rightful 
owner, +The prosecution has only to pruve that the 
accused has received the money, has acknowledged 
the receipt and has failed to show it in* his master’s 
accounts. The inference ig inevitzble ‘that the 
accused dishunestly retained the money for his. own 
use. The onus, therefore, shiftson to his shoulders 
to prove (1) that he received the amount in excess 
by mistake, and (2) that he paid it back to the owner 
or his agent The burden is not on the prosecution to 
show that the amount was not returned Provinorab 
GovERNMENT. CENTRAL PRovinogs & BERAR v. S..ANKAR 
Gopal BRAHMIM PATWARI Nog. 396 

3.426—Passage with kachcha drain over 
it serving asout-tet for excess water from: com- 
plainant's house --Accused having right of way-orer 
it—Drain madz'pucca—Aceused's right of way not 
impaired—Accused demolishing pucca drain—If 

guilty under 8. 425, - : - E . 

The rights of private parties to abate thé nuisanċe 
relating to the obstruction of an e.sement are 
never allowed unless the obstruction has actually 
become a nuisance 

On the west side of the complainant's plot there 
was B passage ona part of which there was a kaéhcha 
drain which ‘served as an out-let for the excess water 
of thecomplainant's house. The aceused hada right 
of way over this passage for the purpose of reach- 
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ing their huts. The complainant made the entire 
dain pucca and connected it with the Municipal 
drain. The accused's right of way to go to the huts 
was not inthe least impaired by the construction 
of the pucca drain, and there was no evidence on 
< the record to show that it was impgssible for them 
to exercise their right of way after the drain chad 
-bsen constructed. The accused demolished the 
‘pucca drain: - A 
Peta, that in the circumstances, the obstruction, 
even assuming it to be one, did not amount to a 
nuisance, and did not justify the accused in remov- 
ing the structure by taking the law in their own 
hands, They had really employed unlawful means 
-for the parpose of causing loss to the complainant 
-which in law he was not bound to suffer. The ac- 
.cused, therefore, could not escape conviction under 
-s, 428, Penal Code. FHARIBILASA Snow v. NARAINDAS 
AGARWALLA ars Cal. 1000 
S, 442—Erection of awning over shop, if 
‘constitutes it building. 
` Erection of an awning over a shop does not 
constitute the shop a building kiper tho. meaning 
, EMPEROR 9. SHANKA 
of 8. 442, Penal Code ae 
—g§.498 —‘Detention "—Married woman 
` found living in accused's house and sexual 
< Gntercourse taking place—There was held persuasion 
amounting to detention. : i 
Providing -shelter for a married woman is such an 
inducement as to amount to detention within the 
meaning of s. 49°, Penal Code. r 
. “Where a married woman was found in the house 
of the accused where she was living for sometime 
and.sexual intercouse between them had taken 








ace: A A i 
a Held, that there was persuasion amounting to 
detention within the meaning of s. 498. BANARSI RAUT 
~, EMPEROR _ ., Pat. 706 
:—=—— $, 504—There must be publication to person 
` insulted. ` a 
|. For theoffence under s. 504, Penal Code _ it is 
necessary that the insult should be delivered to the 
person insulted with the intention that he may be 
-thereand then provoked to commit an offence but 
-where there: is no ee no offence under 
j i . GAURISHANKER v. BAOHHA SING | 
5. 504 is committed Pat 896 5) 
Pleadings—Construction of motussil pleadings. 
. .Pleadings in the mofusst! are not to be construed 
too strictly and while the Courts are not prepared 
to allow unlimited.licence, if a point has been taken 
in substance and .has been properly understood and 
properly.tried then an Appellate Court would not be 
-warranted in throwing he an other wia good claim 
lone, ÅSARAM V. LUDBESHWA 
on that ground a Ven. 6 FB 
sos Suit based on mortgage-deed—Plaint should 
| be read along with mortgage deed. 

Where a suit is instituted on a mortgage-deed the 
frame cf the suit is to be gathered from the plaint read 
with the mortgage deed on which the suit is fouud. 
PaRATaNATa'v. RAMESHWAR PRATAP Sabi All. 373 
‘` ——— Suit for ejectment and possession—Nature of 

pleadings. See Practice—Relief 168 
Power-of-attorney—Construction— Held, agent had 
-spower.not merely to sign. but to render legally 
. effective by signature. . 4 

A clause in the power-of-attorney ran thus: “ to 
sign, execute and deliver for us in . our names 
jointly or severally any release or re-conveyance of 
any..money owing, due or.payable to us jointly or 
geverally, -to execute end deliver any lease or 
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counterpart or pattah or kabuliyat in respect of 
any property which we have or which we. may 
secure hereafter jointly or severally andto sign or 
execute any bond. indemnity bond, jamini kabulivat, 
suretyship bond, mortgage or any other documents 
purporting to create any charge,lien or incum- 
brances upon our property or upon our claim over 
any property which we could have signed jointly 
or severally, were we personally present and .did 
the same.” WEH 
- Held, that it would be unreasonable to construe 
the concluding words “ which we could have signed 
jointly or severally, were we personally present and 
did the same “ to refer only to the physical act. of 
signature, and “ sign " in the clause means to render 
legally effective by signature Kumar NARENDRA 
Nats MITTER v, BIMALA SUNDARI DEBU Cal. 715 
Practice -Appealable case— Lower Court's ,duty to 
decide all important points. ee . tat 
It is the duty of the lower Courts to pronounce 
their opinion on all the important points in an iap- 
pealable case, anda failure to do so not infrequent- 
ly necessitates a remand with tha consequence of 
heavy additional costs. NRISINGHA CHARAN NANDY 
CHOUDHURY v. TRIGUNAND JHA KHOWARE : Pat: 564 
— — Duty of Court, Sez Civil Procedure Code, 
-1908, O. XX, r4.. eee + 59 
——_——Judgment — Contested case —Duty of trial 
Judge. oy) a Dhue, dies ak 
Where the trial Judge has not dealt with-; the 
facts and evidence on record elaborately nor has he 
arrived at proper findings on the issues in the case, 
the documents placed on record by either side have 
not been exhibited as required by tbe. Oi:culars 
and it is difficult to understand which of them,are 
guch as can be treated as proved or admitted .this 
sort of disposal ina summary manner of a hotly con- 
tested case is not justified. HAZARABI y FATMABI . 
Nag. 80 
Judgment—Duty of Judge to express-himself 
in restrained language. .. 1 BoE. eee: 
In writing judgments experienced officers: are 
expected to be more dignified and restrained in 
the expression of their opinion,. They should try 
and avoid expressions which may attract a com- 
ment that the Judge had either,made up his, mind 
even before he had initiated proceedings or , had 
identified himself with a case to an extent that he 





+ Baka 


- was unable to appreciate the case or weigh the.evi- 


dence before him impartially and without any bias, 
It is usually unnecessary and in any case ungafe 
to indulge in generalizations, In re AnIRAJU 
SoMNNA : Mad. 456 
Judicial order- Judge can vacate mistaken 

order before it is drawn up.. ! oy. 
A Judge. has power to vacate a mistaken order 
passed by him before it is drawn up and filed, if 
he thinks fit to do so. G.D.Rrrcozson v. W; la D. 
Ritosson Cal. 729 
Judicial order—Order to send case to record 

room is administrative and case remains pending, 
An order to send a case to the record room is 
merely an administrative order and is not a- judicial 
order. It isin no sensa a final disposal of the case. 
The case, thereforg,.remains pending no judicial 
order having been passed on it to terminate it, Rama 
Kant Manaviya v SATYA Nagarin Manayiya All. 695 
——-— New plea—Letters Patent Appeal — Power 
of guardian to execute certain . security: bond 
challenged for first time in Letters-Patent, ' Appeal 
— Question impossible to solve one way or the other 
onexisting materiala on record — Plaintiff, held 
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When a question of law is raised forthe first time analogous cases. Ramavtar Prasan Verma v. SATDEO 
in a Court of last resort, upon the constructionofa Lan Pat. 799 


document, or upon facts either admitted or proved 
beyond controversy, it is not only competent but ex- 
pedient, in the interests of justice, to entertain the 
plea. The expediency of adopting that course may 
bé doubted, when the plea cannot be disposed of 
without deciding nice questions of fact, in consider- 
ing which the Conrt of ultimate review is placed ina 
much less advantageous position than the Courts 
below. But the course ought not, in any case, to be 
followed unless the Court is satisfied that the evi- 
dence upon which they are asked to decide establishes 
beyond doubt that the facts, if fully investigated, 
would have supported the new plea. 

Held, that as the question whether the guardian 
had powerto execute the security bond in question 
depended upon certain state of facts which the 
materials on record were insufficient to enable the 
Court to determine definitely one way or the other; the 
Plaintiff could not be allowed to raise it and challenge 
his power for the first time in Letters Patent Appeal. 
A. R M. N. A. Onertvan Frew v. R. M. V. B. 
UHETTYAR FIRM Rang. 573 


~ One of defendant dyingduring pendency of 
suit—Person applying alleging himself to be legal 
representative— Proper orders. 
Where one of the defendants dies during pendency 
of the suit and a person appliesto the Court on the. 


date when the judgment is to be delivered saying that. 


the defendant has died and he is his legal repregenta- 
tive the proper order to paes is that “let itbe noted 
on the record and the name of the deceased defen- 
dant removed.” An order merely stating “File” is 
wrong. Similarly if even after the fact of the death 
of defendant is brought to the nolice of the Oourt, 
the Court gives the decree against both the defen- 
dants, the Court commits an error. The decree should 
be passed only against the person alleging himself to 
be the legal representative of the deceased. BisnaunatTa 
PRASAD v. JAMUNA Dass Oudh 979 


—Parties—Proper party—Suit to set aside 
summary deċision of certificate oficer in case of 
claim to attached property—Registrar, Co-operative 
Societies who made award, if proper party. 

In a suit instituted to set aside the summary 
decisidn of the certificate oficer in a case of claim 
to’attached property which hud been made by the 
plaintiff, the Registrar of Oo-operative Societies 
who made the award is nota proper party. 

- -Where a person is not a proper party to a proceed- 

ing, he cannot ask at the same time that he should 

be struck off as a party and that the suit should be 
remanded for further hearing REGISTRAR, Co- 

OPERATIVE SOCIETIES. BIHAR v, RAMKISGUN MANDAR 

Mb f : Pat. 709 

Procedure — Consolidation of suits—Parties 
to suits descendants of common ancestor— Question 
“For determination in two suits, whether there was 

‘ partition in Janily — Suits should be tried as 
analogous cases. 

With regard to consolidation of two suits the whole 
question is whether or not inthe long run it will be 
expeditious and advantageous to all concerned to 
have the two suits tried as analogous cases. 

“Where the parties to the two suits are almost all of 

them descendants of a common ancestor, and the 

decision of the two suits rests mainly on the deter- 

Mminatiomofthe question as to whether or not there 

was partition in the family ag alleged by one or the 

other. of the contesting parties, if must be con- 
venient to consolidate them and to have them tried as 








— Reli — Plaintif in suit for possession 
basing title ag heir of original owner—-Defenlant 
denying it and setting up. mortgage—Neither party 
proving his case—Plaintiff proved to be entitled on 
another ground — Decree, whether should be granted 
or parties, tf should be referred to ansther suit, 
Where ina suit for possession the plaintiff bases 

his claim asthe heir of the original owner and that 

he had leased the land to the defendant but the defend- 
ant denying the plaintifi’s title sets up a mortgage and 
neither the plaintiffnor the defendant is ab to esta» 
blish his case though the plaintiff is prove 1 to be enti- 
tled to possession on a different contention, he ig 
entitled to a decree far possession and the parties 
should not be referred to another suit. Ma Pwa Zon 

v Mauna Onit SAYA Rang 422 (a) 

Relief—Sutt for ejectment and possession— 
One of opposite parties found owner of share of 
property—Decree for joint possession, if can be 
granted—Considerations such as danger of riot, 
etc., if can be taken into consideration —Pleading— 
Nature of pleadings in such suit. 

In a suit for ejectment all that the plaintiff has 
got to do is to prore that the defendant has attorn- 
ed to him as lessee or licensee of cartain land, 
that he is the owner of the land in question and 
that. the lease or license has been properly deter- 
mined or otherwise put an ‘end to, In a suit for 
recovery of possession, the plaintiff has got to prove 
that he hasa good title to the land and that the 
suit' is not barred by limitation in any way. 

Where in a suit for ejectment and possession of 
a certain house by the owner it turns out that one 
of the opposite parties is owner of a certain share 
in the house, the Court can grant a decree for 
joint possession. The factthe plaint asks for pos- 
session and the fact that the Oourt does not see fit 
to pass the decree asked for in the plaintiff's 
prayer do not.necessarily involve the plaint being 
dismissed. A decree for joint possession isof tha 
same nature as a decree for possession but, of 
course, of lesser extent, and there willbe no harm 
in giving adecree other than the one asked for, if 
it is of the same nature, In the exercise of its 
discretion, the Court is not to be guided by any 
other consideration, than the rights and interests. 
of the parties concerned. Such considerations as: 
the danger of a-riot or criminal proceedings have 
really nothing to do with the rights and interests 
of the parties inter se. Aa Pov, Mauna Pan 

Rang. 168 
Small Cause suit—Recording of eridence. 

In a Small Cause suit it is not enough that the 
Judge should refer to the evidence in his judgment, 
It is mandatory that he should make a separate 
memorandum of the evidence given by each witness 
and shall sign it. Dassa Ram LAK .mt Dae v. 
ZAFFARYAB ALI Pesh. 157 

Witness—Credibility—Conclusion about by 

Judge sitting on Original Side afier seeing him 

and hearing his evidence—Interference by High 

Court. 

Where a Judge, especially a Judge on the Origi- 
nal Side of the High Court, has seen a witness and: 
heard his evidence, and comes to a conclusion about. 
his credibility, it requires circumstances of an ex- 
ceptiona] character to justify the High Court in 
coming to a different conclusion. It is not a ques- 
tion of the weight of evidence but that of the. 
attitude, xnd tue trustworthiness of the ` witness, 
and the effect of his whole demeanour in the wit- 
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ness-box. It is not neééssary that a Judge should 
always comment upon the demeanour of the wit- 
nesses in the box—but he may record the demeanour 
of the witnssses. Joun Hucu Sr. Curate Rorkev. 
GWENDOLINE Myra Rorke “ Rang. 312 
Prsgode tte Hriglieh precedents—Precaution to be 

taken. ‘ . 

“Ib is often dangeroug to cite English cases quoted 

in -Indian-commentaries without ascertaining whe- 

ther the English Law applicable is the same as 

the Indian Law. Maune Ba Tun v, Maune Onn Kuin 

Rang. 626 

-Obiter~ View of Judge on section of Statute, 
not necessary for decision—Whether binding 

Statements which are not necessary to the decision 
which go beyond the occasion and lay downa rule 
that is unnecesary for the purpose in hand, have no 
binding authority on another Court, though they may 
have some merely persuasive efficacy. Consequently 
the views of a Judge on a certain section of the 
Income Tax Act which was not necessary for the 
decision is not binding on the Income-tax Autho- 
rities. Inthe matter of Mzssrs, MAHALIRAM RAMJRE- 
DAS ‘ . Cal, 255 SB 
Pre-emption—Custom—-Kumaun District— Every 

village has measured and unmeasured portion— 

Government's right 10 grant unmeasured area— 

Grant confers proprietary rights and constitutes 

separate mahal until next settlement—Transfer of 

grant by grantee before settlement—Right of pre- 
emption, if can be claimed. 

Every village in Kumaun District consists of 
two portions, a measured portion whick constitutes 
the village proper and consists of .the abadi and 
the cultivated land, and an unmeasured portion 
consisting of a large area of land in which the 
residents of the-village have grazing and timber 
rights and some other rights. The unmeasured 
land is the property of the Government and the 
proprietors of the village proper have no right in 
the same except rights by way of customary ease- 
ment The Government as the owner of the un- 
measured land has the right to grant the same to 
whomsoever it likes and a grant, if made, confers 
proprietary right on the grantee and constitutes a 
separate revenue mahal until the next revision of 
settlement, when it is usually included in - the 
village in which it lies, Where the grantee makes 
a transfer of his grant before such settlement, a co- 
sharer in a village has no right to claim pre- 
emption in respect of such transfer. Bisuyan SINGH 
Gaur v. SHERRED All, 857. 

Pre-emptor must have ‘superior right even 
at stage of suit and decree. 

A pre-emptor in order to succeed in his claim 
must not only possess a superior right at the time 
of the sale but must retain the superiority on the 
basis of which heclaims to pre-empt also at the 
stage of the suit and the stage of the decree. 
HARBRAGWAN Das v. PARTAP SINGU Lah. 674 

: Right to pre-empt cannot be defeated by 

giving transaction of sale, guise of mortgage or gift 

—Pre-emptor, if can prove by evidence real nature 

of transaction—S. 92—Evidence Act, if applies to 

such cage. 

The right ofa plaintif to pre-empt a transaction 
of sale cannot be defeated by mere collusion be- 
tween the vendur and the vendee and by giving to 
a transaction of sale the guise of a mortgage or that. 
of a gift. The determination of the question whe- 
ther or not a particular transfer gives rise to a 
right of pre-emption depends on the real nature ol 
the transfer and not on the form in which the 
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trausfer may be couched. It is always open to a 
plaintif in a pre emption suit to prove by evidence 
the real nature of the transaction sought to be 
pre-empted. Section 92, Evidenc: Act, has no ap- 
plication to such a case for the simple reason that 
the plaintif in a pre-emption suit is nota party 
to the document which embodies the transaction 
sought to be pre-empted. JAGDEO SINGH v Ma ABIR 
SINGH All. 462 
——Sale of land by S to K—Suit by plaintiff 

for pre-emption— Only three days before land 

sold by K to M, the son of S on notice of pre- 

emption—M mere student not having any means- 

Sale by S to M held benami. 

On a sale of land by one S, to K, the plaintiff 
filed a pre-emption suit. Only three days before 
the filing of the suit, M, the son of S had given 
notice of pre-emption to K and-K had sold the 
land to M. M was a student studying in a college 
and had no means of his own whereby he could pur- 
chase the land : 


Held, that the sale by K to M was benami 
MAHABIR SINGH v. Banu SINGH Lah. 561 (a) 
Suit for—Court-fee. Sze Court-fee 686 


Transfer of property by vendee, prior. to 
suit, to person having right equalto pre-emptor— 
Pre-emptor, if can oust him—Sale not taking place 
in exercise of pre-emptive right of subsequent vendee 
—Principle, if applies. : a 
If before the institution of a pre-emption suit the 

original vendee transfers the property to a peréon 
claiming aright equal or superior to that of the 
pre-emptor, the ‘pre-emptor cannot legally oust 
him, The applicability of the principles is not 
confined to those cases only where the re-sale takes 
place in exercise of the pre-emptive right of the 
subsequent vendee, There is no distinction be- 
tween cases where the re-sale takes place in exer- 
cise of a pre-emptive right and those where the 
re-sale takes place without an assertion of his 
right by the subsequent vendee, because the effect 
in both cages is the same, that is the purchase of 
the land in suit by a person possessing a right 
equal or superior to that of the pre-emptor and, 
in these circumstances, the fact that the purchase 
takes place in assertion of the right or otherwise 
is immatarial, HARBHAGWAN Das v. PARTAP SINGA 
Lah. 674 
Presidency Townsinsolvency Act (IHi of 1909), 
s, 52 (1) Sez Companies Act, 1913, s. 229 50 
Principal and agent— Accounts, suit for by princi- 
_pal—Principal in possession of account-books—He 
must disclose particulars establishing prima facie 
liability of agent—He cannot employ machinefy of 
Court to examine accounts and make agent liable. 
An agent merely by handing over to his prin 
cipal a set of account-books is not absolved from 
the liability to explain them; but where the princi- 
pal who is in possession of all the account-books 
sues his agent for accounts, he is expected to dis- 
close such particulars as will establish a prima 
facie liability of the agent to account. It is not 
open to any principal, who has got all the accounts 
of his agent in his possession, to empluy the 
machinery of the Ogurt for examining his accounts 
on the off-chance of making-his agent liable for any 
sum which, on such examination, may be found due 
from him. Saıva Perasan SETH Vv. HANUMAN Bux 
SETH Pat, 133 
Contract within scope of agent's authority— 
Principal, if can repudiate it merely becguse it is 
for agents benefit. 
It cannot be said that in the absence of express 
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authority a primcipal can repudiate a contract 
within the ecope of the agent's general authority if 


the contract is one prima facie for the benefit of 
the agent. Kumar NARENDRA Nata MITTER v, BIMALA 
SUNDARI Dear Cal. 715 


———Delegation of power. by agent—Limit of. 
The maxim delegatus nonpotest delegare ig clear 
and debars an agent from delegating his powers 
beyond the limit prescribed by the principal. PUNJAB 
NATIONAL Bank, Lrp, v. Hukam OHAND SAH 


Pesh. 872 





Formality for creating agency. 
“No particular formality is required with the constitu- 
tion of agency, and if one person allows or causes 
another man to do a certain act relating to his property 
with his consent or knowledge, then the man who 
does theactmust be taken to be acting as the other 
man's agent, U Lar v. U Pon Gauna Rang. 601 
Indemnity — Agent defrauding principal, 
whèther entitled to indemnity—Fraudulent disposal 
of security deposited by principal — Whether 
conversion~~Principal, if entitled to damages— 

Principal not knowing of conversion receiving very 

goods or equivalent~—H fect, 

Fortunately forthe commercial community the law 
has many effective forms of relief against dishonest 
agents: and no injustice is done if the principal 
benefits as he occasionally may by the superior 
astuteness of an unjust steward in carrying out a 
fraud. 

Agents whoenguge ina fraudulent scheme to 
defraud their principal forfeit their right to an 
indemnity in respect of transactions which form part 
of the fraud Where the securites deposited by the 
principal with agents are fraudulently disposed of by 
the agents, their disposal of the deposited shares 
amount to nothing short of conversion: and the 
principal on each occasion on which the shares were 
sold has vested in him a right to damages for con- 
version which would be measured by the value of the 
shares at, the date of the conversion Where not 
knowing of the conversion the principal receives from 
the wrong-doer and has retained the very goods con- 
verted or their equivalent, he must give credit for 
the value of what he has received at the time he 
received it, and the damages are reduced by this 
amount, Isaao W.O. SoLLOWAY v, J. P. MELAUGHLIN 

h PO754 
Privy Councll—Appeal preferred to Privy Council 
even when no appeal lay—Appeal heard by Bourd 

—Whether can be regarded as ruling by Board that 

such appeal is maintainable. 

Where even when no appeal lies to the Frivy 
Cound], an appeal is preferred to it and is heard 
by the Privy Oouncil, the mere hearing of the appeal 
by the Judicial Committee is not necessarily to be 
regarded as a ruling by the Board that such an 
appeal is maintainable. Orricran REOBIVER, MADURA 
v, N. S, KUPPUSWAMY O.rtriar Mad. 177 
Promissory note—Lady executing note admitting 

that it was being executed for sum found due on 

previous nofe—Burden to disprove existence of 
evious promissory note. 
here the executrix of a promissory note admits 
therein that she was executing itefor a sum remain- 
ing dueon & previous note executed by her, the 
creditor need nub produce evidence regarding the 
previous transactions, Having- regard to her ad- 
mission the burden shifts on her or on her representa- 
tives-in-interest to disprove the existence of tha pre- 
vious promissory note. WUDAMSA v. KISANRAO 


we Set ce Nag. 678 
Original consideration—Suit ot pro-note by 
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pardanashin lady—Note found not genuine but 


amount founi due on previous transaction— 
Plaintiff held entitled to fail back on original 
loan 


A pirdanashjn lady brought a suit on a promis- 
sory note. It was found that the note was not 
genuine buta manufactured one, But it was also 
found that no transaction of loan bal taken place 
at the time of the execution of the pro-note but that 
the. money was actually dus on previous transac- 
tions : 

Held, that the plaintiff was fully entitled to fall 
back upon the original loan, (torr Nat. v. OdAMELI 

All. 815 
Suit on--Pro-note insufficiently st@8mped— 

Bar of s. 35, Stamp Act (II of 1899) and s. 9l, 
Evidence Act (I of 1872)—Instrument given as 
collateral security or conditional payment or not 
embodying all terms of contract—Suit on original 
debt —Payment of money contemporancously with 
executton— Possibility of conditional payment or 
collateral security, tf excluded, 

Per Pull Beach, Stodart, J., coatra.—Ii the pro- 
missory note embodies all the terms of the contract 
and the instrument is improperly stamped, no suit on 
the debt willlie, Section 91, Evidence Act, and s. 35, 
Stamp Act, bar the way. Butif it does not embody 
all the terms of the contract, the true nature of the 
transaction can be proved and where an instrament 
has been given as collateral security or by way of 
conditional payment, a suit on the debt will lie, 
The fact that the execution of the promissory note is 
contemporaneous with the borrowing cannot exclude 
the possibility of the instrument having been given 
as aollateralsacurity or by way of conditional pay- 
ment, Whether a suit lies on the debt apart from 
the instrument therefore depends on the circum- 
stances under which the instrument was executed, 

Per Stodart, J,—When a man gives another, pro- 
missory oote in satisfaction of a debt or for othor 
consideration, he gives at the same time a warranty 
that tha note is a good and enforceable instrument, 
If the note is bad for want of a proper stamp, it cannot 
operate as a discharge of the debt any more thanthe 
giving of a counterfeit currency note could 3o operate. 
This implied warranty is aterm of the contract and 
sucha warranty is not generally embodied ina pro- 
missory 2əte or other negotiable instrument. When 
money or other valuable consideration passssand a 
negotiable iastrument is given in exchange for that 
consideration, a cause of action arises on ths con- 
sideration, apartfrom the engagements evidenced by 
the instrument. Beaus the consideration is recited 
in the instrument, it cannot bs said that no evidence 
can be given of it except the instrument itsslf. Tne 
eonsideration, that is to. say, the loan for which the 
promissory note is given, iz the subject-m wter uf the 
contractand oot a term of the contract within the 
meaning of s. Y1, Evidence Act. In the matterof tha 
loan the lender conssuts to it onlyon condition that 
the borrower gives him a negotiable instrument in 
the shape of a promissury note containing certain 
stipulations ; aud the borrower for his part consents 
t) executa a promissory oote. Ifin the promissory 
note, the borrower embodies a recital that he has 
received the money, that is not a ‘term of the con- 


- tract” but merely a statement of the actual circum- 


stance which has givenrise to the contract, PERUMAL 
Onerriar V. KAMAKS I AMMAL Mad. 239 FB 
Provinciai Insoivency act (V of 1920, s. 4, 
Seg Provincial Los olvency Act, 1920, s. 24 214 
s, 4 (2)--Hzecution of decree—Insolvensy 

Court declaring decretal debt fictitious — Deres 
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if can be executed—Decision, if binding on parties 

to proceedings even after proceedings are dismissed. 

According to s. 4 (2), Provincial Insolvency 
Act, the decision of the Insdivency Court 
is final and binding “ for all purposes.” The scope 
of ‘the section is not limited to the insolvency pro- 
ceedings only. Where in proceedings on an applica- 
tion by the judgment-debtor for being declared in- 
solvent to which the decree-holder was also made 
a party, the Insolvency Court declares a decretal 
debt to be fictitious, it cannot be recovered by an 
execution of that decree. The finding of the Insol- 
vency Court has the effect of rendering the decree 
inoperative, as it is tantamount to a declaration 
that the decree was non-existent and the finding is 
binding onthe decree-holder as wellas the judg- 
ment-debtor. Sapnu Ram v. Kisnorr Lar Lah, 204 

ss. 4, 24—S. 4 comes inio play after 
adjudication— Decision under s, 24, as to whether 
debtor is entitled to present petition for adjudica- 
tion, whether covered by 8. 4 and whether operates 
as res judicata. 

The expression “ofany nature whatsoever” in 
sub-s. (1) of s 4 of the Frovincial Insolvency Act, 
has to be read ‘ejusdem genéris with the first ex- 
pression that is, “ questions of title or priority,” 
and sach questions of title or priority could arise 
only after the adjudication was made. That is to 
say, ordinarily where a debtor presents a 
petition the Insolvency Oourt will ask for proof as 
to his right to do so and is entitled to go into that 
question but it does not follow that it is a final 
decision on ‘any question then arising and will act 
as res judicata under s. 4 of the Act. In other 
words, 8. 4 comes intoplay after the debtor has 
been ‘adjudicated an insoivent. The summary en- 
quiry under s. 24 as to whether a debtor is entitl- 
ed to present a petition has nothing to do with s. 4 
of the Act, which section only comes into play 
after adjudication in disputes between the debtor's 
estate represented by a Keceiver and the claims of 
one or all of his creditors. SapHu Ram v. Kiscort 
Lau Lah. 217 
if can be 


- 8. 16— Creditor substituted, 
substituted by other creditor, 
The substitution contemplated by s. 16, Provincial 


Insolvency Act, ig that a creditor who has been sub- 


stituted in place of the original creditor can in hig 
turn be substituted by another creditor and so 
on. RAGHURAJ SINGH v. MR, ABDUL RAHMAN 
Oudh 392FB 
s. 16—Ezpress order of substitution, whether 
necessary or if can be inferred from Court 
continuing proceedings on application of creditor 
applying to ae ide goer et 
An express Order of substitution is notn 
under s. 16 of the Provincial Insolvency Act and 
substitution can be inferred from the Uourt continuing 
proceedings on the application of the creditor apply- 
ing to ‘be substituted under that section. RAG.,URAT 
SINGH v. Me, ABDUL Rac MAN Oudh 392 FB 
8: 16—S. 16, object of. 
_ The object of s. 16 of the Provincial Insolvency Act 
is to prevent other creditors from being injured by 
the action of oùe creditor who by reason of collusion 
or otherwise may not diligently prosecute the petition, 
If it is tobe regardedas a new petition, this object 
is frustrated, and there is no purpose of having a 
aéction’ of the kind. If the original petition had 
proceéded'up to tle adjudication or if another credi- 
tor whose debt was not barred by the date of sub- 
stitution hid been substituted, and he had obtained 
an order of adjudication, the applicant's debt which 
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was not barred by the date of the petition could be 








proved, Racpuras SINGG v, Mr. ABDUL Raman 
Oudh 392 FB 
s. 20. Sse Insolvency 650 
s. 24. Ses Provincial Insolvency Act, 
1920, s. 4 217 


ss. 24,4—Summary enquiry under s. %4— 
Question whether debts mentioned are real, if can 
be gone into—Some debts fictitious —-Debtor's 

tition, if should be dismissed. 
the summary enquiry under s. 24, Provincial 
Insolvency Act, it is not proper to go into the ques- 
tion whether the debts mentioned are real debts but 
the Court has to sea whether prima facte the person 
applying to be adjudicated inso]vent is unable to 
p3y his debts; the mere fact that some of the debts 
entered in the petition are fictitious would not by 
itself justify an order of dismissal of the petition, 
though it could be taken into consideration at\ the 
time of discharge. Sap..U Ram v. Kisyorr Lan 
Lah. 217 
-8, 25 (1)—Creditor should prove his right 
to present petition—He need not prove debtor's 
inability to pay debts. 

Under the Provincial Insolvency Act, the credi- 
tor need do no more than prove his right to pre- 
sent the petition and the alleged act of insolvency 
and then adjudication must follow unless the Court 
is satisfied by the debtor that he is able to pay his 
debts, He need not prove debtor's inability to. pay 
his debts. DEVARINTI Dagi REDDI ANNAJI CuINNAPPA 
REDDI v. DASARI VENKoBAYYA Mad. '627 

8. 28 (4)—Faiher and two sons adjudged 
insolvenis in 1919, on single application—No appeal 
preferred—Insolvent cannot question order subse- 
quently. } 
Where upon a single application ofa father and 

two sons they were adjudged insolvents in 1919, 
under the old Act and no appeal was preferred, the 
order cannot subsequently be questioned by insolv- 
ents relying upon 3. 23 (4) of the new Act, Kaman 
LAL GURDA v. UHANDRIKA U: Aran Ray Pat. 829 

s. 28 (5)— Adjudication order on April 3, - 
1937—Salary of insolvent, exclusion of, from being 
vested in insolvent—Tests stated. 

The test to determine as to whether a certain 
property was the property of the insolvent or not 
would be as to whether or not it was liable to be 
attached and sold in execution of a decree at the 
date when the attachment order was passed. To 
determine whether the salary which haa been 
ordered to vest inthe Receiver is excluded by the 
terms of sub-s. 5 (5) of 8,28, Provincial Insoifency 
Act, is must be seen whether on the date of the 
order of adjudication the salary was liable to 
attachment and sale in execution of a decree assumed 
to subsist on that date. Where, theiefore, an adju- 
dication order was made on April 3,‘193/, the éx- 
tent of the salary to be excluded from vesting “in 
the Receiver shall be determined according 108, 60 
of Civil Procedure Code, as it stood oa that date 
and not according to B, 2 of the Uivil Procedure 
Oode (Amendment Act) 1X of 1v37, JNANENDBA Kumar 
Roy v, Akasa CHANDRA QHOWDHURI Cal, 352 
ss. 37, 53, 54 — Adjudication annulled— 

Proceedings under s. 93 or 8, 54, if can be continued 

or started. 

The Receiver or a creditor or the Insolvency Court 
cannot either institute or continue proceedings 
under s. 53 or 54, Provincial Insolvency Agt, once 
vhe adjudication has been annulled. 

Consequently where the creditors apply for an- 
nulmeni of transfer made -by -the insolvent during 
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the insolvency, and during the pendency of the 


application, the adjudication is annulled without any 
opposition by the ereditors, the creditors cannot 
pursue their application for the annulment of the 
transfer. The question of violating the proceedings 
under s. 37 does notarise. The property transferred 
ceases to be the property of the debtor and the 
Court has no power to deal with if under s. 87. 
SuLEMAN V. LAXMAN Nag. 760 
ss. 37, 53, 54—Annulment proceedings, if 

should be kept pending so long as proceedings under 

ss. 53 and 5t are outstanding. 

Quaere.—It isa matter for consideration whether 
in all ordinary cases annulment proceedings shall 
not be kept pending so long as proceedings under 








s. 53 or 54 are outstanding. The better view 
seems to be that itcan undér s 27(2\. SULEMAN 2. 
I ASMAN Nag. 760 
——s. 53. Ser Provincial Small Cause Courts 
Act, 1887, Sch. 1T, Art.31 | 408 
—--—=$8.54, Sse Provincial Insolvency Act, 1920, 
s. 37 : 760 
< —s..56. Sre Insolvency 650 
———s. 56 (1) (b). Rer Insolvency 650 


————s. 75—S. 75, if governs appeals to Privy 
Counctl— District Judge granting permission to 
appeal to Privy Council—Appeal to High Court, 
af lies from such, order. 

A fortiori, no appeal would lie agaiust an order 
granting permission to appea] to the Privy Council, 
for undoubtedly the right of a party to appeal to 
the Privy Council is something that is beyond the 
scope of the Provincial Insolvency Act, and not gov- 
erned by it. 

Where, therefore, after deciding an appeal under 
g. 75, Provincial Insolvency Act, the District Tudge 
grants permission to appeal to the Privy Council, 
no appeal lies to High Court from such orderas no 
appeal is provided from such an order passed under 
QO. XLV, r. 3, Civil Procedure Code, OFFICIAL 
Reoztver, MADURA v. N, S. KUPPUSWAMY OHETTIAR 

Mad.177 

———-5S. 75, proviso 1—Revision—Powers of High 
Court. 

The powers of the High Gourt in revision are 
discretionary and although the High Oourt under 
the Proviso to s. 75, Provincial Insolvency Act, has 
Wider powers than under s. 115, Civil Procedure 
Code, those powers extend no further than those 
given by the corresponding provisions in the Pro- 
vinciel Small Cause Courts Act. It is now a well 
established practice not to interfere even under 
the last-mentioned Act on questions of fact unless 
there ‘has been a patent miscarriage of justice 

-~ Orrioiat Recuiver, MADURA v. N S. Kuppuswany 

OnETTIAR Mad.177 

Provincial Smal! Gause Courts Act (IX of 

1887), Sch. Il, Art, 31—Annulment of sale under 

s. 53, Provincial Insolvency Act(V of 1920)— 

Sums received by vendee, whether wrongfully 

received within meaning of Art. 31. sy 

The effect of an annulment of a sale under s, 53, 

Proyincial Insolvency Act, isto hold that no trans- 
action had taken place at all, and this being so, any 
gum that the vendee receives by virtue of’ that 
transaction is received by him wrongfully within 
the meaning of Art. 31, Sch. If, Provincial Small 
Cause Courts Act. SIMAR Nava v. ANAND Lat KAUL 
j Lah. 4.08 
=m Art. 31—Suit by agent against 
principal for specific amount alleged to be due.to 
him—W kether suit for accounts, 
A gait for accomats, is a special form of suit, 
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It does not mean that whenever accounts have to 
be looked into in order to ascertain the amount due 
by one party to the other that the suit should be 
technically ealleda suit for accounts. Where an 
agent files a*suit against principal for specific sum 
of money allegetl to be due tohim in regard to 
certain dealings, the suit is nobone for accounts 
within the meaning of Art. 31 of Sch. TI, Provin- 
cial Small Cause Courts Act. It is only in excep- 
tional eases where his remuneration depands on the 
extent of dealings which are not known tohim or 
where he cannot be aware of the extent of tha 
amount dua to him unless the accounts of his 
principal are gone into that a suit by anggent for 
aceounts against his principal might be competent. 
But where the exact sum of. money which the 
agent claims from his principal is known to him, 
the only form in which 8 suit can be filed is the 
one for specific amount. RAMOHANDRA MAD 14VADOSS 
Oo. v. Moovakat MOIDUNKUTTI BIRANKOTTI & Bros. 
FIRM, CANNANORB Mad. 631 
——— Sch. II, Art. 31—Suit for mesne projits.enen 
though sum ascertained is excepted. 

A suit for recovery of mesne profits even though 
for a sum ascertained, comes within the purview of 
Art. 31, Sch. II, Provincial. Small Cause QGourts 
Act, and isexcepted from cognizance of Small Cause 
Court, SIMAR Nata v. ANAND Lat Kaot Lah, 408 
Public Gambling Act illl of 1867), s. 4— 

Essentials —Pérsons not found in place where 

gambling is going on—If can be convicted. 

The only crime underthe Public Gambling Act is, 
being found in the place where gambling is going on 
and under the Act, it is no offence to gamble in a 
public place as long as you are not found doing it. 
Persons not found in the place where gambling was 
going on cannot be convicted under 3. 4 of the: Act 
GURBAK ASA SINGH v. EMPEROR Lah. 298 
Punjab Alienation of Land Act (XIII of 1900), 

$. 2 (3)—Land assessed to revenue, if “land” 

within 9.2 (3)—Onus of showing that property is 

“land”. 

The fact that the land is still assessed to revenue 
will not necessarily prove that it is“ land” as 
defined in s. 2, Punjab Alienation of Land Act. 
“It is for the judgment-debtor and not for the 
decree-holder to prove that the property in dispute 


is “ land” as defined in s. 2 (3) and, ‘therefore, 
exempt from attachment and sale. Paagav Suan y. 
Lah 434 


Kaatr Din 
Punjab Colonization of Government Lands 
‘Act (V òf 1912), S. 18—Lands not liable tọ be 
Gttached and sold—Receiver to liquidate decree 
from profits of lands, tf can be appointed. 
The words used in s. 60, Civil Procedure Code, 
are the same as those used ins. 18, Punjab Coloni- 


zation of Government Lands Act (V of 1912), Jt 


follows, that if a Receiver can be appointed 
under s. 51, Civil Procedure Code, altheugh the 
property is not liable to attachment or sale by 


raagon of s. 60 of the-same Code, similarly a Re- 
ceiver can be appointed in a fit and proper case to 
liquidate a decree, although the lande or rather the 
interest in the lands cannot be attached or sold by 
reason of s 18, Punjab Act (V of 1912). Mo 3aMMAD 
BdARIF v. Mrs. BOUG TON | Lah, 410 
Punjab Courts Act (VI of 1918), S. 41—Village 
statement of custom —Interpretation of ¢lause 
therein—Re-agitation of question in second appeal 
—Certificate, if necessary. AK 
The interpretation of.a clause in the village state- 
ment of custom involves a decision regarding the 
validity or existence of a ġustom and, therefore, a 
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certificate is necessary before the question of custom 
can be agitatedin the High Court in second appeal. 
PAFLAD SINGE v. SUKHDEV SINGH . Lah. 395 
Punjab Debtors’ Protection Act (IL of 1936), 

S, 4—Decree amount made charge on property by 

decree— Execution of decree—S. 4, if applies. 

If property is already subjected to 2 mortgage or 
‘charge by the decree itself, the Legislature perhaps 
did not intend to interfere with the operations of 
the decrees and allow the Collector to exclude any 
portion of the property forthe maintenance of the 


judgment-debtor. Section 4, Punjab Debtors’ Protec- 


tion Act, has no application to the execution of 
such de@ees. Fina Jinpa Ram Guranpirra MAL v. 
Bur Sinan 


Lak. 530 
Punjab Motor Vehicles Rules, r. 23—Limitation 
as to load, whether applies to private lorry— 
Owner of private lorry carrying load in excess of 
a carrying capacity, tf canbe convicted under 

r. 

Unless the wording of the rules is beyond doubt, 
the manufacturers’ specifications regarding maximum 
load tobe carried cannot be read as part ofthe rules 
made by the Punjab Government. When the rule- 
making authority has deliberately made a distinc- 
tion between private lorries and public lorries and 
has specified that public lorries shall not carry more 
thana specified amount of weight, it is reasonable 
to assume that it was not intended thatany such 
limitation should apply to vehicles which are not 
public motor vehicles. An owner of a private lorry 
carrying a load in excess of its carrying capacity 
cannot therefore be convicted under r. 23 of the 
Punjab Motor Vehicles Rules read with s. 16, Motor 
Vehicles Act, 1914, QURANDITTA v. EMPEROR 

Leh. 975 
Punjab Municipal Act (IH of 1911, s. g1— 

Proprietors of flour-mill sending bags of flour 

through terminal post with their servant—Servant 

paying less terminal tax by misrepresenling weight 

—Bags weighed at Railway Station—Fraud dis- 
_ covered—Servant prosecuted and imprisioned — 

Municipal Committee claiming deficiency from 

proprietor and on refusal, applying under s. 81 for 

recovery of money by attachment and sale—Magis- 
trate issuing warrant—Claim held intra vires and 

Magistrate's function held ministerial only. 

The proprietors of flour mills, at L,used to send 
bags of flour to the Railway Station per their ser- 
vant H. At the terminal post of Municipal Oom- 
mittee, H used to pay less terminal tax by mis- 
representing the weights of the bags to the Munici- 
pal officials posted at the terminal post who did 
not weigh the bags. The bags were actually 
weighed at the Railway Station, This went on for 
some time till the Auditors compared the terminal tax 
on these bags and the weight of the bags entered 
in the books at the Railway Station, H was pro- 
secuted and imprisoned. The Municipal Committee, 
however, asked the proprietors of the flour mills, 
who were the owners of the bags, to pay up the de- 
ficiency. On their refusal the Municipal Committee 
applied under a. 81, Municipal Act, to Magistrate, 
for recovery of the money due, by attachment 
and sale of the property of the proprietors. The 
Magistrate held that under the spirit of the 
law the owner of the bags was aleo responsible, on 
the principle that the master has to suffer through 
the loss committed by a dishonest servant of his. 
He, therefore, held that fhe proprietors were liable 
and issued warrant of attachment : 

‘Held, that the goods taxed were ostensibly passed 
through the terminal tax} post as belonging to and 
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carried by the flour mills. The claim made was 
intra vires of the Committee being for money pay- 
able on account ofa tax levied under the Act. The 
Magistrate's function was ministerial only, his power 
of inquiry being limited to finding whether the 
amount wasclaimable or not, Mian MOHAMMAD V. 
MUNICIPAL COMMITTEE, LYALLPUR | | Lah. 413 
s. 195—Necessity of definite finding as to 

the date on which unauthorized structure was 

pleted. 

oe under s. 195, Panjab Municipal Act, can 
he taken only if notice is delivered within six 
months of the date of completion of the unauthoriz- 
ed structure. A mere finding thatthe structure wag 
“eonstracted” in certain year Is vague and indefinite. 
There must be a clear finding as to the date on 
which it was “completed.” Bupu Ram v. MUNICIPAL 
COMMITTEE, DELI Lah. 763 
————-8. 238. Sre Decree 389 
Punjab Pre-emption Act (| of 1913), 8. 22 (1), (5) 

—Court taking security bond—Bond becoming void 

— Fresh bond should be asked and not cash. 

Where the Court asks for security bond under 
s. 22 (1) ofthe Punjab Pre-emption Act, and the 
security bord furnished becomes void, the Court 
should ask for another security bond instead of cash 





under s. 22 (5 (b) ofthe Act Zaman Me ane 
“AN kd ; 
m Aat of Indebtedness Act (VII of 


1934), S. 25—Insolvency Court, if a Civil Court 


rposes of 8. 25 Ls 

or aaa Court | a, Oivil Reger 
for the purpose of s. 25, Punjab Relief o 
Indebtedness Act, and consequently where an ap- 
plication is made by the debtor to a Board, an 
Insolvency Osurt is bound to stay proceedings 0 
an insolvency application in respect of the same 
debt for the settlement of which an application is 


is 


madetothe Board. Baxet SINGH v. aes 
COMMITTEE, SARGODHA f _ La A 
a s. 36—58. 36, if retrospective — Inter- 


i Statutes—Retrospective effect. 
kah A af payment although raised before 
the passing of the Relief -of Indebtedness Act, must 
be decided by the executing Oourt, if it is pending 
at the time of the passing of the Act Section 30, 
Punjab Relief of Indebtedness Act, has a rabroe 
ective effect, The general principle is, alterations 
in procedure are always retrospective, unless there 
be some good reason against it. The repealing of 
sub-r. (3) is merely an alteration in m paoe 
dure. MURLIDHAR v. Firm BASHESHAR LAL Moe 
7) s. 5 (1) (a)— 
if can 


the last male-holder 


Tenancy Act (XVI Of 188 

PEME kter or sister of last male-holder, 
acquire occupancy phe ocd P 
as c 

A ya under no circumstances, be gaid to 
fulfil the conditions of s 9 (D ye ] unjab 
Tenancy Act, even if she is continuously in pos 
of land for 30 years ‘without paying any 


ere jab ‘Tenancy Act, a 
erefor. Under the Punja ‘ j 
ar or a sister cam never acquire ary occu- 


ichts. It ib only a widow who can acquire 
en rights under cl. sb) of 8. 59 eae 
oe gin 50, 50-A — Ejectment of tenant 
under 3, 45— buit by him for possession on ground 
that he acquired property by adverse posees 
Suit held triable by Revenue and not M by Civ 
Court. i . roe 
ion 50-A, Punjab Tenancy Act, does not rel 
a, grounds on which liability to ejectment’ 
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may be contested. Where a tenant is ejected un ler 
s. 45 and he brings a suit for possession on the 
ground that hehad acquired a title by adverse 
possession, the suit is cognizable by a Revenue 
Oourt and not by Civil Court. UJAGAR SINGH v. 
Gora Lah. 703 
s. 59—Several persons jointly acquiring 
occupancy right—Tenancy when reverts to landlord. 

The provisions of s. 59, Punjab Tenancy Act, are 
not exhaustive and if a tenancy has been jointly 
acquired, the heirs of allthe joint ténants succeed 
by survivorship. It is obvious that until all the 
descendants have become extinct, the tenancy does 
not revert to the landlords. Inpo v., JAGTA 
i Lah. 870 
s. 59 (c)—“Occupied", meaning of —Mention 

of name of co-sharer as co-owner in shamilat-deh, 

whether denotes occupation. 

The word “occupies” in the Punjab Tenaney 
Act, implies some control over the land by whatever 
name it may be expressed in law It may not 
necessarily be actual possession. A co-sharer whose 
name is merely mentioned along with other cvs- 
sharers as a co-owner in the shamilat-deh may 
neither have physical control over the property nor 
be in constructive possession thereof. His contact 
with the land by virtue of such entry alone is too 
remote to be dignified by the name of possession 
even in the literal sense of the term. ATTE (ATTO) 
v., Faiz MOHAMMAD Lah. 445 
Rangoon City Municipal Act (Vi of 1922), 

s. 80 (2)— Determination of rent which 

hypothetical tenant would pay—Rent actually paid 

by existing tenant, if conclusive test ~Comparative 
method, value of. : 

Tn deciding the gross rental value, the actual rent 
paid by an existing tenant is certainly not the final 
or conclusive test of what an imaginary tenant 
would pay. In other words, it is only prima facie 
evidence of value and the special circumstances in 
‘which itis paid and in which any collateral engage- 
ments are entered into between the parties must be 
taken into consideration in determining what is 
the rent a hypothetical tenant might reasonably be 
expected to pay for thehereditament, It is practical- 
ly valueless to adopt the comparative method, 
4. e. comparison with assessment in force of similar 
premises used for a similar purpose in the neigh- 
bourhood except in the absence of more direct evi- 
dence. MUNICIPAL CORPORATION, RANGOON v, SooRATER 





Bara Bazar Co., LTD. Rang. 406 
Rateable distributlon. Sze Oivil Procedure 

Colle, 1908, s. 73 269 
Recelver. See Insolvency 650 


— Appointment of. See Civil Procedure Code, 
1908, O. XL, r. 1 612 
Record of rights—Value of, in proof of separation. 
The value of the Record of Rights as evidence in 
proof of severance or separation is slight, SULAIMAN 
Trias v. OvriIL Trac Pat. 682 
Registration Act (XVI of 1908), ss. 17 (1) (b), 49 
~Award, relating to immovable property of value 
of Rs, 100 or upwards, whether compulsorily re- 
gistrable -Court, if can file dnd pass deeree on 
award which is compulsorily registrable, 
. An. award comes under s 17 (1) (b), Registration 
ct, and when it purports or operates to create, 
declare, assign, limit or extinguish any right, title 
or interest of the value of one hundred rupees and 
upwards, to or in immovable property,it is com- 
pulsorily registrable. 1f the Court files an award 
which is compulsorily fregistrable and has not been 
yegistered and makes ita decree ofthe Court, it 
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is acting contrary to the provisions of s. 49, Registra- 


tion Act. CHIMANLAL GIRD “AR GHANOHI V. DAWYABHAL 
NATHUBHAI GHANOAI Bom. 911 
——— —-85,17, 49—Agreement to reduce rate of 


interest on mortgage not registered— Admissibility 

in evidence. tus 

A document reducing the mortgagee’s right to 
receive interest at the rate given affects their “ in- 
terest in immovable property.” The agreement to 
reduce the rate of interest is compulsorily regis- 
trable under s. 17, Registration Act, ant where it 
is not registered, it cannot be received in evidence. 
U Po Tun v. OFFIOIAL AssiGNEB Rang. 437 

s. 32—Minor claiming under deed—Whether 
can present it for registration. : 

Section 32, A ban kah Act, provides that a docu- 
ment may be presented for registration by a person 
claiming under it. A minorso_ claiming is entitled 
to present it for registration HEMANTA Kumar Das 
v. ALLIANTZ Unp Sturraartse Lire Insurance Oo., 
LTD. Cal. 517 
————s 35, cl. 3 (b)—Effect of endorsement by 

Registration Oficer—Plea of insanity at time of 

execution—Duty of Court. : : 

Registration is a solemn act and if there is a 
registration endorsement, it shows thet necessary 
formalities required by law have been complied 
with. Where the effect of a registered document is 
sought to be avoided by pleading insanity at the 
time of execution and the lower Appellate Court in ig- 
norance of these rules of law has discarded the re- 
gistration endorsement as of no consequence in 
deciding the issue about the mental condition of the 
executant when the deed was executed such a deci- 
sion is not binding on the second Appellate Court. 
HAZARABI v.’ FATMABI Nag. 
———— $, 49, See Registration Act, 1908, s a 


————s, 49. Sze Registration Act, 
s. 17 (1) (b) 

Religious endowment—Ofice of trustee, transfer 
of for present payment of cash and certain annual 
payments—Transfer, held opposed to public policy. 
Where an office of trustee is transferred by the 

Board and the Committee fora present payment of a 

certain amount in cash and a promise to make an 

yearly payment ofa certain sum, the transfer amounts 
to a transfer of the office of trustee for a monetary 
consideration which is opposed to public policy and 
cannet be recognized as being in accordance with 
law. Itisnot as if appointments of this kind are 

permitted by custom; and even if there is such a 

custom, such a custom could not be recognized by 

law, SUBRAMANIAM O. ETTIAR V. Natasa GURUKKAL 
Mad. 823 
Suit by shebait ~Suit dismissed for default 

— Restoration application by new shebail, if can 

be made—Change in shebait, tf change in real 

plaintiff—Idol, heldreal plaintif. | |. 

No doubt the right of filing the suit is in the 
shebait and not in the idol. But the shebait is only 
the represeutative of the idol just as a guardian is the 
representative of a minor. The minor is the real 
plaintiff and not the guardian or next friend who 
may be changed. Sothe real plaintiff must be held 
to be the idol and not the shebait who is suing in his 
name, That being so, the real plaintiff isnot changed 
because a new shebait has come on the scene, In 
thie view on application for restoration under O. IX, 
r. 4, Civil Procedure Code, is maintainable by the 
new shebait, JAHARLAL Muxeguses V. JyoTt Prosap 
BANERJER Cal. 401 
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Res Judicata. 
See Civil Procedure Code, 1908, s. 11 155, 579 
Sez Civil Procedure Code, 1908, O.T, r. 8 653 
—Bar of—Issue decided in favour of plaintiffs 
whose suit is dismissed on other ground if res 
judicata against defendant in subsequent suit. 
Any issue decided by a Courtin favour of the 
plaintiff whose suit is ultimately dismissed on an- 
other ground, cannot operate as res judicata as 
against the defendant in a subsequent suit. A find- 
ing cannot be conclusive against a party if the 
decree was not based upon it but was made in spite 





of it. PARATSNATH V. RAMESHWAR PRATAP SAHI 
All. 373 
— ——Constructive—Suits Valuation Act (VII of 
1387), s. 11, Civil Prosedure Code (Act V of 


19081, es. 21—Principles of—Court trying suit 

having no pecuniary jurisdiction—No objection by 

parties—Whether can operate as res judicata— 

Objection to jurisdiction—S. 11, Suits Valuation 

Act and 8. 21, Civil Procedure Code is exception ta 

rule that judgment without jurisdiction is nullity 

—Person holding dual capaciites suing in previous 

suit in one capacity and in subsequent suit in 

another capacity—Both suits same—Same relief— 

Parties same—Subsequent suit held barred by res 

judicata. , Ra 

Section 11, Suits Valuation Act, and s, 21, Civil Pro- 
cedure Code, propound the salutary and indeed quite 
inevitable maxim that ualess objettion to the pecuniary 
or territorial jurisdiction of a Court is taken by the 
parties at the earliest possible opportunity, the 
principle of constructive res judicata will apply. 
That is tosay, the objection may not be taken at 
any later stage in the suit. And even if the objec- 
tion is taken at the earliest possible moment and 
overruled, it cannot prevail in appeal unless such 
want of jurisdiction has materially affected the 
yesult. From this, it is obvious that the jurisdic- 
tion of a Court is only artificially limited by minor 
considerations such as the value of the suit or the 
place where the cause of action arose. Inherent 
defects stand on an entirely different footing, Such 
inherent want of jurisdiction is not curable by con- 
gent of parties Where acaseis tried bya Court 
having no pecuniary jurisdiction and the parties do 
not raise any objection to it ab the earliest stage, 
they cannot subsequently in another suit between 
them on the same cause of action claim that 
the subsequent suit is not barred because the 
former suit was tried by the Oourt having no 
pecuniary jurisdiction, unless itis shown that the 
want of jurisdiction has resulted in failure of jus- 
tice. wed 
That no litigant can ever have the same case 
tried twice is the fundamental principle of res 
judicata, not to be evaded by a literal and a narrow 
interpretation of a special section. 

An objection to jurisdiction which a defendant is 
precluded from raising, is nct open to the party 
who was the plaintiff in the previous suit 

Per Venkatasubba Rao, J.—A judgment of a Oourt 
without jurisdiction isa nullity and that want of 
jarisdiction cannot be waived. To this rule there 
are two exceptions recognized by the Indian Law 
Section 11, Suits Valuation Act, deals with defects 
of jurisdiction due to wrong pecuniary valuation 
and s. 21, Civil Procedure Code, makes a like pro- 
vision when the place of suing has been wrongly 
chosen. Put in another way, there isa distinction 
between inherent incompetency in a Oourt and ir- 
regular exercise of jurisdiction, and under the Indian 
Statute Law, the two defects mentioned above are 
treated as irregularities which can be waived. 


The principle thatthey appear to embody is, that 
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these defects of jurisdiction are not fundamental in 
character and areno morethan “irregularities in 
the exercise of jurisdiction.” 

A person having two capacities, one as a karna- 
van of a tarwadand the other as a uralan of a 
Dewaswom, filed a suit against another shrine 
claiming that the defendant shrine was a subsidiary 
shrine owing allegiance tothe plaintif Dewaswom 
and bound to render homage toit by making.cer- 
tain recurring payments. Another suit had been 
previouly instituted against the same defend- 
ant for the same relief. But there the uralan 
figured as plaintiff suing on behalf of the institu- 
tion. In the later suit he figured as plaintiff suing 
through trustee (who happened to be the same per- 
son in both the suits). In both the suits the right 
put forward was on behalfof the Dewaswom and 
not in his capecity as the karnavan of his tarwad. 
In both the suits the two shrines were plaintiff and 
defendant, respectively, and were represented by the 
same individuals. The reliefs were identically the 


same: 

Held, that the later suit was barred by the prin- 
ciple of res judicata. SAMANTHAN KARAKKATTIATHIL 
KamMaran NAMBIAR v, VALIA RAMUNNI Mad, 91 

Decree passed and executed by Sub Judge 
without obje:tion—Question whether decree could 
be executed in that Court or not if res judicata: 

Where in a refere.es made to arbitration by a 
limited liability company, a decree is passed by a 
Sub-Judge and is executed inthat Court without 
objection by the judgment debtor, the question 
whether the decree could be executed in that Court 
or not does not become res judicata. The decree is 
a nullity in such arbitrations because it is the 
award which has to be executed. It follows that 
the Court should ignore the decree and the execu- 
tion of such decree is ultra vires, A fortiori a 
point decided in such ultra vires proceedings cannot 
become res judicata. It is the award which has to be 
enforced and it can only be enforced by the District 
Judge and no one else. The consent of the parties 
cannot confer jurisdiction where no jurisdiction 
existed. PROPLES Bank or NORTHERN INDIA, LTD. v. 
Papam Lar Wasu RAM Pesh. 659 
Objection of one of defendants to his proper- 

ty being sold in execution of decree for costs, over- 

ruled— Other defendants, if precluded from raising 
ob jection. 

Where one of the defendants objecta to his prop- 
erty being sold in execution ofthe decree for costs 
and the objection is overruled, the other defendants 
are not precluded from raising the objection. BANARSI 
Prasan v. Mananik PRASAD Sanu Pat? 689 
—Particular issue decided in trial Court 

in previous suit—On appeal, suit decided on 

different issue only— Decision of trial Court on 
particular issue, if bar to subsequent suit raising 
same issue between same parties. 

Where in a previous suit one of the issues as to 
whether the suit property was appertenantto the 
religious institution or was personal property of 
the mahant was decided in favour of the defendant 
but an appeal from the decision of the suit was 
decided on a differtnt issue, the Court holding that 
it was unnecessary to decide other issues, a sub- 
sequent suit between the same parties involving 
the issue as to whether the property was apper- 
tenant to the religious institution or personal prop- 
erty of the mahant is not barred by the decision of 
the trial Cqurt in the previous suit, Hay KISHAN 
Dass v. Saraur PRASAD udh 785 
~-~- Suite by Aand B against. one another—Issues 
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identical — Suits consolidated and tried together 

—A'g suit dismissed but B's decreed—Appeal by A 

against decree in B's suit—Decree in A's suit, if 

operates as res judicati. 

Both A and B filed suits against one another. As 
the issues were practically identical, both the suits 
were consolidated and tried together. A's suit was 
dismissed but B's suit was decreed. A appealed 
against decree passed in B's suit but did not appeal 
against decree passed in his own suit : 

Held, that the decree not appesled against did not 
operate as res judicata, The existence of a contra- 

dictory decision was not fatal and it was the later 
decision of the highest Court that would be binding 
on the parties. Kam SARUP v. SARNU MAL 

Lah. 305 

Restitutlon— Contract illegal — Goods delivered, if 

can be recovered — Exception— Contract made 
illegal by statute—Restitution, if can be ordered. 

Per Bose, J/.—When a contract is voidfor illegality 
as opposed to being merely nugatory, money paid or 
goods delivered in pursuance of it cannot ordinarily 
be ‘recovered unless it is still executory because of 
the maxim ex turni causa non oritur acto: in fact the 
test of illegality is the applicability of the maxim, 
But there are several exceptions to this rule, one of 
which is where the contract is made illegal by statute 
with the object of protecting a particular clase of 
persons to-which the plaintiff belongs. ln sucha 
case restitution can be ordered. : 

The refusalto direct restitution is not founded on 
any section of the Contract Act but is because of the 
matters like public policy ex turni cause, in pari 
delicto, and the like. ASARAM y. LUDHESHWAR 

Nag. 6 FB 
On stay order, application filed in record 

‘room—Application remains pending—Stay order 

‘vacated— No final order passed—Parties, if should 

‘make written application to invite attention of 

Court that no final orders are passed—Question 

of limitation, tf arises in such case, 

Where owing to the stay order of the Appellate 
Court an application under s. 144, Civil Procedure 
Code, is ordered by the Court to be filed in the record 
room andthe stay order is discharged and no final 
order is passed upon the application, the parties may 
invite the attention of the Court personally to the 
fact ofthe application filed in the record room which 
remains pending until disposal by a judicial order, 
but the parties are not bound to invite the attention 
bya written application. So long as the application 
is-pénding, no question of limitationunder Art. 181, 
Limita®ion Act, arises Rama Kanr Mataviya v. 
Satya NARAIN Mavaviya All. 695 
Review— Grounds for— There be error 

apparent on face of record, 

The ground for interfering in review is not the 
discovery of any new fuct but the existence cf an 
error: which is apparent on the face ofthe record; 
the error being that theCourt has been misled 
into making an order which is contrary to the 
statute. CBIMANLAL GIRDHAR Ut ANOLI v. Da. YABAAI 
Natevsial Bom. 911 
Revision. . 

See Arbitration . 351 

Sze Oivil- Procedure Code, 1908, 5. 1153 663,778, 

799, 891, 981 
Sale, Sss Charge -648 
Setting aside of. Ers Civil Procedure Code, 

1908, O. KAI, r. 66 717 
Sonthal Parganas Settlement Regulation 
‘(Il of 18°72), ss. 6 (b), 27—Distinction between 

8.6 (b) and 3. 27—Hzecution—Compromise decree 


must 
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— Appeal by judgment-debtor on ground that 
decree contravened provisions of s. 6~Appeal 
dismissed n6t on merits but on admission by 
judgment-debtdy — Judgment-debtor, if can object 
in execution to validity of decree on ground that it 
contravened s 6. 

The language of s. 27 of the Santhal Parganas 
Settlement Regulation ig totally different from the 
language of s. 6. Section 6 (d) is a provision which 
imposes on a Court which is about to pass a decree 
a duty to observe the rule contained in the clause, 
Section 27, on the other hand, is a general rale which 
debars any Oourt from recognizing a transfer of a 
raiyat's right in his holding. 

After the passing of a compromise decree the judg- 
ment-debtor appealed from the decree on the ground 
that the decree contravened the provisions of s. 6, 
Santal Parganas Settlement Regulation. The High 
Oout remanded the case on this issue and the finding 
on remand was challenged by both the parties, The 
appeal, however, was dismissed not upon the merits 
but upon an admission by the judgment-debtor that 
the decree was correct. The deciee-holder then took 
out execution and the judgment-debter objected that 
the decree was not executable being void as it con- 
travened the provisions of s 6 of the Regula- 


tion : 

Held, that the question ought to have been agitated 
in the trial Court or in appeal and as ths appeal 
wag dismissed on the admission of the judgment- 
debtor that the decree was correct, it was not open to 
the judgment-debtor te object to the validity of'the 
decree in execution. It was not also open to the 
executing Court to entertain such objection even 
though the appeal was dismissed on the admission 
of the judgment-debtor. Kusum KUuMARI v. KISHORI 
LaL MARWARI Pat. 253 
Second appeal — Allegation as to caste—No 

immediate retort—Whether can be challenged at 

time of argument in second appeal, 

In a country like India where the people generally 


¿ ar so intensely community conscious and where the 


usual reply to the question who are yuu, is not aname 
but a caste, if any allegation about the caste or com- 
munity does not produce an immediate retort, it is 
too lateto challenge it at the stage of argument in 
second appeal: KESHAO Rao v. Sapas.£o Rao 

Nag. 860 
Concurrent finding of fact-Judge sitting 

singly, tf can disturb it. 

Concurrent finding of fact by the lower Courta 
cannot be disturbed on second appeal.by a Judge 
sitting singly. GHULAM AuMap vy Nanp‘Lab 

Lah, 101 
Erroneous finding of fact-Second appeal, 
af lies on this ground, 

There is no jurisdiction to entertain a second 
appeal on the ground of erroneous findings of fact how- 
ever gross the error may sem to be. Kam Das v. 
UH EDI I.ALL Oudh -48 
—— Finding of fact—High Court's duty to 

disentangle findings of facts from inferences “and 

to review legal conclusion. 

The Courts of fact should be very careful in-de- 
ciding such cases where the excuse pleaded is the 
advice given by a lawyer and they should ask 
themselves whether the litigant should be allowed 
to-suffer for no fault of his other than that he fled 
lis appealin the forum relying upon the advice 
of his lawyer. 

The High’ Court has no jurisdiction to interfere 
with the finding of fact but at the same time it 
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is the duty of the High Coutt to darefully dis- 
entangle the findings of fact from the inferences 
which may be drawn from these facts and to review 
the Jegal conclusion, if erroneous, NRISINGHA HARAN 
NANDY OHOUDHURY v. TRIGUNAND J'A Ke. OWARE 
; . _ Pat. 564 
Interference by High Court with wrong 
exercise of discretion by Subordinate Courts. 
The Superior Court has power to interfere with a 
wrong exercise of discretion by the Subordinate 
Courts both in its revisional and appellate jurisdic- 
tion, NBIsSINGaA Onaran NANDY OBOUDHURY v. 
T'RIGUNAND JHA KEOWABE _ Pat. 564 
——— Question of law—Misconstruction of piece of 
documentary evidence, if raises question of law. 
Even jn a case of splitting up of a holding where 
the case is put forward on a dakhila granted by the 
landlord, the question of construction of the dakhila 
would be a question of fact on the principle that the 
qisconstruction of a piece of documentary evidence 
does not raise a question of law. SURENDRA Nata 
MONDAL V. BhUDAR CHANDRA SAFUI | | Cal. 996 
Question whether a building is public or 
private mosque is one of law. — | 
The guestion whether the building is a private 
mosque or a public mosque is not a question of 
fact, but a question of law, that is a question of 
inference from the proved facts. Musa..ep Kuan v. 
Ras Kumak BAKBal Oudh 718 
sikn Gurdwaras Act (VIll of 1925), s 25-A— 
Scope--Party declared owner of property by Tribu- 
nal— Whether can sue for possession in Civil 
court. 
til 25-A, Sikh Gurdwaras Act, is an enabl- 
ing and not an excluding section. Before the Act 
was amended by the introduction of that section, 
the practice was that the party in whose favour the 
declaration had been made by the Tribunal as to 
the ownership, of property brought a suit for posses- 
sion before the Civil Court. Section :5 A was in- 
tended to give the parties a quicker remedy on a 
cheap stamp within a period of one year before 
the Tribunal itself. It does not exclude the juris- 
diction of the ordinary Courts. Consequently, -the 
party in whose favour a declaration has been made 
by the Tribunal as to the ownership of the property 
can sue for its possession in ordinary Civil Oourt. 
GURDWARA DHARMBALA Dopa v, Mar ant Goginp Dass 
Lah. 635 
s.142—Member of Gurdwara acquitted of 
charges of negligence, etc.—Oosts should be awarded 
—~Such member doing acts in course of management 
—Negligence of persons on whom he had to rely 
—Such member, if can be warned. 











Where a member of the Oommittee of Manage- | 


ment cf a Gurdwara is acquitted of charges of 
negligence, etc., the Judicial Commission should 
award him costs. 

Where such a member does acts in due course of 
the management of a Gurdwara and it is found 


that the persons on whom he had to rely were neg- . 


ligent in the duties, such member cannot be warned 


by the Judicial Commission, Boman SINGI v. 
SHIROMANI GURDWARA Parpanpsak COMMITTEE, 
AMRITSAR Lah. 320 


Specific performance —Agreement to mortgage, if 
can be specifically enforced. 

An agreement to mortgage is not generally capable 

of specific performance. WAMAN MAHADEO APTE v. 

- JANARDAN BALWANT RISBUD Bom. 467 

Specific Rellef Act I of 1877), s. 42. Ses Court 

Fees Act, 1870, s. 7 iv) (0) 550 

8.42—-Person in joint possession of pro- 
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perties attached to khankah ~Suit for declaration 

that he was gaddinashin end entitled to exclusive ` 

possession — No consequential relief for ejectment 
or injunction—Suit held incompetent. 

Where a plaintiff in joint possession with the 
defendants, of properties attached to the khankah 
bringsa suit for declaration that he is a gaddi- 
nashin and for declaration that heis entitled to 
remain in exclusive possession of the property, such 
asuit for bare declaration, without a prayer for 
consequential relief forthe ejectment of the defen- 
dants or for injunction restraining them to interfere 
with his“ rights in respect of the property, is incom- 
petent, Dr Mouammap Musa v. NABI Bakusa 

Lah, 781 

Stamp Act (il of 1899), s. 2 (17)—Instrument, 
when a mortgage-deed—Instrument should effect 
transfer in question—Deed held not mortgage-deed.. 

In order to bring an instrument within defi- 
nition of mortgage, it is necessary that the transfer 
should be effected by the iustrument in question. 
Where the entry in dispute does not contain any 
words from which it may be inferred that the 
mortgage was created by it, but is merely a memo- 
randum of payment of certain amount to another 
on account of the mortgage of certain land and 
does not purport itself to create the mortgage, the 
document is notliable to be stamped asa mortgage 
deed. DASAUNDHA SINGH v, MALHI SINGH Lah, 469, 


---~—- S. 6 (b). Sez Stamp Act, 1899, Sch. I, 
Art. 1 889 
8.35 Sems Promissory note 236 FB 





8.35. See Stamp Act, 1899, Sch. I. Art. 1 


889 
—— 8.40 (1, and2). Sze Stamp Act, 1899, 
s. 60 (1) 733 FB 





ss. 60 (1), 40 (1) and (2)—Court passing 
order impounding document — Collector certifying 
document as properly stamped after obtaining ` 
opinion of Stamp Officer—Court, ij can subsequent- 
ly make reference to High Court ~Proper time to 
make reference. 

Where a Court orders that a certain document be 
impounded and sent to the Collector for necessary 
action and the Collector after obtaining the opinion . 
of the Stamp Officer certifies under s. 40 (1), Stamp 
Actthat the document is properly and sufficiently 
stamped, his certificate is conclusive under s 40 (4), 
and the Oourt is incompetent to make a reference 
subsequently to the High Oourt, as such a reference 
does not fall under s 60 (1) and the High Court has 
no jurisdiction to entertain it. The proper time for 
the Court to make a reference is before his passing 
order impounding the document. Sita Ram w Gaya 
Din Oudh 733 FB 

Sch. |, Art.1, ss. 6 (b), 35—Negotiable 

Instruments Act (XXVI of 1881), ss.4, 13, Expl. (ii) 

—Promissory note—Person to whom money payable 

should be specified—Executant promising to pay 

money with interest and thathe “will satisfy 
the same in full "—Held, neither promissory note 
nor bond but ordinary recetpt or acknowledgment 
with promise to pay—Held did not fall under 

Art. i, Sch. I,- Stamp Act—Duty payable—Such 

document understumped—Document, if can be 

validated under 3. 35. í 

Under Expl. (ti) to 3. 13, Negotiable Instruments 
Act, it is necessary that the person to whom the 
money is to be paid or that it is to be paid to 
the bearer should be expressly stated before the 
document Can be tàken to bea promissory note 
payable to bearer. Under s. 2 (5), cls. tb) and (0) 
of the same Act itis necessary for single bonds 
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to be attested and under cl. (a), there must be a 
condition that the bond will be void if a specified 
act is performed or not performed. Where there 
- is no such condition ner is there attestation but all 
that the executant does is to say that he will pay 

Ra. 765, together with interest on it and that he 

“will satisfy the same in full” the document does 

Hot amount to 8 bond. This is nothing more than 

an ordinary receipt or an acknowledgment contain- 

ing alsoa promise to pay. Consequently it does 
not fall under Art, 1, Sch. I of the Stamp Act, 
and since it is both an acknowledgment as well as 
an agreement, it must, under s .6 (b), be charged 

with the higher duty, 1. e, 8 annas under Art. 5 

(c) Where it is under-stamped and since it is not 

chargeable with a duty of 1 anna only and sinca it 

is nota bill of exchange or a promissory note, the 
document can be validated under s. 35, Stamp Act. 

NARBADA Prasap v. SUNKI Nag. 889 

——— Sch. |, art. 5 (0). Sze Limitation Act, 

1908, s 19 678 
Succession Act (XXXIX of 1925), s. 291—Probate 

to estate of deceased Ohristian—Court granting it 

but ordering petitioner’ to furnish security—No 
time fixed—Order, held appealable~Security held 
could not be demanded. 

The Oourt in granting a probate of the estate of 

- adeceased Christian, called upon the petitioner to 
pay probate duty, required an inventory and accounts 
to be filed and added a clause that he should furnish 

a security. But no time was fixed within which the 

security was to be given : 

Held, that the grant of the probate was conditional 
on ths, petitioner furnishing the required security and 
consequently the order was appealable : 

Held, also that anders. 291, Succession Act, security 
could not be demanded as the deceased was a 

’-Ohristian, There was no other section under which 
-the Court could demand a bond, L. T. DINBEN v. 

EMPEROR : Lah. 391 
$.383—Nezt friend obtaining succession 

certificate on behalf of minor fraudulently and by 

concealing material facts from Court—Grant, if 
can be revoked, 

Where a next friend obtains a succession certi- 
ficate on behalf of a minor fraudulently by making 
a false suggestion and by the concealment from the 
Jourt of material facts and by the making of un- 
true allegations of fact essential in point of law to 
justify the grant of a certificate, the grant can be re- 
voked. In re MADHU KRISHNA Sind 416 
-— $, 388 - Order of Senior Sub-Judge on ap- 

plécation under Act—Appeal, forum of. : 

Although Senior Sub-Judges have been invested 

‘with powers to hear applications under the 
Succession Act, yet they have not been s? em- 
powered by a Notification of tre Local Government 
“ published in the local Oficial Gazette as required 
by -s. 388, Succession Act; andthe normal course of 
appeal laid down in the N-W, F. P. Courts Regu- 
lation is not affec.ed, and the appeal from an order 
made by the Senior Sub-Judge on an application 





under the Suce2ssion Act, lies tothe Judicial Uom- | 


missioner’s Oourt and not tosthe District Judge. 
Pesh. 705 
Sults Valuation Act (VIL of 1887), 8. 11. Se Res 
judicata 91 
Surety, Ser Civil Procedure Code, 1908, s. 145 879 
Liability of. Sz Contract Act, 1872, s, 133 
75 





` Tort-—Dpmages, suit for — Damage to be recovered 
must necessarily follow from action of defendant— 
Complaint by defendant against p'aintijf under 
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8,144, Criminal Procedure Code (Act V of 1898) 

— Plaintiff's brick-making ceasing as result—Ratn- 

fall damaging bricks and fuel during inactivity— 

Suit by plaintiff for damages -Damage held was 

too remote arà could not be recovered. : 

Both as regards actions in contract and tort, the 
damage which can be recovered by the plaintiffs is, 
damage which necessarily flows, from the breach in 
the case of a contract, or from the action of the défen- 
dants in the case of a tort. 

The claim hy the plaintiff in the dase was for 
damages against the defendant for setting thé 
machinery of the law in motion by filing a complaint 
or information unders. 144 of the Criminal Procedure 
Oode. As a result of the action of the defendant, the 
Police stepped in, caused the plaintiff's brick-making 
to cease, and during the time of inactivity, there was 8 
considerable fall of rain which damaged, not only the 
bricks, which were in the course of being made, but 
also thefuel which was used in burning them : 

Held, that neither could the defendants have cm- 
templated damage by rain as the result of their 
action, which the plaintiffs alleged, nor could it be 
said that the damage by rain neceasarily flowed from 
the actien of the defendants. The damage was too 
remote,and the action of the plaintiffs could not be 
sustained. Maxsoop ALAM v. BADHU Sanu Pat, 263 

Joint tort-feasors — There must be single 
tortious act—Joint wrong, what amounts to, ex- 
plained. ; 

Per Beaumont, C. J.—There must undoubtedly be 
a single tortious act in order that the perpetrators 
may be joint tort-feasors, though one of them may 
take a more active part than the other, and one of 
them may be acting as the agent for the other, 

Per B.J. Wadia, J.~In order to constitute two 
persons joint wrong-doers they must act together in 
furtherance of a common design, or one of them must 
aid, Oounsel or direct the other, or one must be the 
servant or agent of the other, or one man has allowed 
another to meddle negligently in an act for which the 
former was really answerable. But it is a well-known 
rule that not all concurrent wrong-doing is neces- 
sarily joint. When the wrongful acts are separate and 
independent and yet combine to cause the same 
damage, there is a separate injuria in respect of each 
wrongful act, though they produce one-damnum, and 
each of the two persons who has committed an injuria 
is independently liable on that injuria, as on a 
distinct cause of action, CALICO PRINTERS ASSOCIATION, 
Lrp v. MITSUBIS 1 SHost Kars a, LTD. Bom. 913 

Malicious proceedings— Wrongful attachment 

—Suit for damages—Malice andabsence of reason- 
able cause, if must be proved — Person wrongfully 
attaching crop—Subsequent attachment and sale 
of sime crop by Collector for canal dues—~Suit 
for damages—Person responsible for previous 
attachment, tf liable. 

In a suit for damages for wrongful attachment 
it is not necessary to prove malice and the absence of 
reasonable and probable cause. 

A person who induces a Court to make a wrongful 
attachment is not liable for the loss of the goods if 
they are subsequently attached under another order 
of that or some other Court and are sold and lost to the 
owner of them, 

Where, therefore, a person wrongfully attaches a 
crop of another person and the same crop is subse- 
quently attached by the Oollector for arrears of 
canal dues and sold, the person responsible for the 
previous attachment is not liable for damages to the 
rightful owner in a suit by him for compensation for 
wrongful attachment, as, the act of the Ouilector in 
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attaching the crop in execution of a claim for canal 
dues had no connection with the previous attachment. 





Qaim HUSAIN v. PIRBHU LAL 7 All. 668 
Malicious prosecution — Sult for damages. 

Ger Malicious prosecution 986 
——— Negligence — Defendant engaging expert 


cutiers to cut down tree—Tree falling on house of 
plaintiff and damaging t—Defendant held noi res- 

ponsible for cutter’s negligence. 

In general a person is liable for the tortious acts 
of his servants but not for those whom he engages 
as independent contractors. There are, of course, 
exceptions to this rule. A man cannot, for instance, 
evade responsibility by engaging an incompetent, 
person as an independent contractor to execute a 
work for which epecial skill is required. 

The defendants engaged certain persons to cut 
down a tree situate on their land. The work was 
done negligently and in consequence a partof the 
trée fellon the plaintiff's house and injured it. 
It was found that the personsengayed were experts 
who acted as independent contractois : 

Held, that all that the defendants were called 
upon to do was to engage, ccmpetent persons and 
leave the matter in their hands and this according to 
the findings they did foll.w. Consequently they were 
not responsible for the negligence of the persons 
whom they employed. SULTAN BI v. NANDLAL BUGAN- 
OHAND MARWADI Nag. 516 
Trade-mark—Infringement--No evidence to show 

thut defenaanty’ goods were sold to persons wishing 
to buy plaintiff's or that illiterate persons were 
misied by defendants’ design—Interlocutory injunc- 
tion, if can be granted merely on ground that goods 
hare rarious jeetures in common 

In asuit based on alleged infringement of a 
trade-mark oncotton spools, the plaintiffs prayed 
for an interlocutory injunction to restiain the de- 
fendants frum selling spools which were similar in 
appearance to those sold by the plaintifs. There was 
no evidence of any actual cases in which the de- 
fendants’ cotton had been sold to persons desiring 
to purchase the plaintifs’ cotton or of cases where 
illiterate customers had been misled by the defend- 
ants’ design into thinking that they were buying 
the plaintiffs’ cotton : 

Held, that the Courts would not be justified 
simply because the two spools had varicus features 
in common in granting an interlocutory injure- 
tion, Kure & Co, v. AHMEDABAD COTTON ManvPactuE- 
ING & UaLico Paintina Co. Cal. 473 
Transfer of Property Act (IV of 1882) 8. 3, SEE 

Transfer of Property Act, 1882, s. 55 945 
ss. 3,6, 55 (by, 130—According to sale- 

deed part of consideration left with vendee for 

puynent to creditor of vendor—Such amount whe- 

ther debi—Whether an actionable claim—Ss 120 

and 6 (e), if apply. 

Where according to the teims of a sale-deed the 
yendee is directed to pay a poition of a sale con- 
sideration to the creditor of the vendor, the rela- 
tion between the vendee and the vendor becomes 





that of a debtor and creditor and the amount left” 


in the hands of the vendee is a debt which can 
certainly be tiansferred. 1t isan actionable claim to 
which s. 130, Transfer of Proj eity Act applies; Section 6 
(e) is confined in its operation to the transfer of a 
mere right to sue and dces not, therefore, apply 
to such a case, AGRENATH Misin v. ham RATTAN 
PANDEY All. 700 
m—- §,43—Share of person sold at Gourt sale— 

Person found not entitled to it—He acquiring it 

subsequently — Whether can be asked to make good 
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from such share title conveyed to vendee at Court 

sale. 

There can be no question of any equities in thé case 
of a Court sale. Where a certain share of a person is 
sold in a Court sale and that person wae not entitled 
to it at the time, he cannot be compelled, when he 
subsequently becomes entitled to it to make good from 
theshare so acquired, the title conveyed to the 
yendes at the Court sale, Nanak CHAND v. GANDU 
Raw A Lah. 746 

s. 53—Each case must be decided on its 
facts — Inference as to intention — Judgment- 
debtor's having other property to meet decree, if 
prevents application of 8. 53—Oral gift of property 
after passing of decree against donor—Gift held 
fraudulent. 

Each case under s. 53 of the Transfer of Property 
Act must be decided on its own fucts. The mere fact 
that the judgment-debtor had other property to meet 
the decree does not prevent the application of s. 53. 

The intention with which a certain transfer is 
made can ordinarily be inferred from circumstances 
and cannot be proved by direct evidence, 

Where after passing of the decree the judgment- 
debtor makes a giit of the property orally to his son, 
this by itself is sufficient Lo reise 8 presumption that 
the object of the gift was to defeat or at least to delay 
the creditors and this conclusion is further strengtben- 
ed by the fact that in his written statementthe donee 
says that the gift was made on account of paternal 
love but in his evidence before the Court he states 
that the village was gifted tohim for better manage- 
ment and for discharging the encumbrances. Mo- 
HAMMAD HAIDER Kazuiv. SAFDAR JAH ZAHID ALI 

Oudh 611 

s 53-A- Contract itself must bein writing 

~—Writing referring to oral contract is not sufi- 
cient. 

Section 53-A, Transfer of Property Act, clearly cone 
templates that the contract itself shall be in writing, 
and not that there shall be a writing referring to 
some part cr partsof a contract which may previously 
have been oral. g 

A distinction must be drawn between writing which 
ig a reduction into writing of a previous oral 
agreement, whieh would fall within the provisions of 
s. 53-A and a writing in which there is a mere 
reference to a previous oral agreement. MAUNG Osan 
v. Maune Fo KWE - Rang. 977 

ss. 55, 3— Seller's duty to disclose defects 
in title— Position when sale is complete and when 
it is in negotiation—Defendant not carryigg out 
the contract, by purchasing lands as contracted on 
account of dispute regarding incumbrance which 
plaintiff ought to have disclosed—Incumbrance 
registered—Defendant, if can be saddled with 
consiructive knowledge of it under Hzpl. 1 to 

s. 3—No mention in contract whether property 

was intended to be sold free Jrom encumbrances 

—Plaintsff, if can claim damages, agreed tn case 

of default. 

The case of a vendee standson a different foot- 
ing from that of @ person who is only bound by 
contract of sale. In view of the duty cast by 8. 59, 
Transfer of Piopeity Act,” un the seller to dis- 
close any material defect in the seller's title there- 
to, it may be reasonable to ussume that the vendee 
after completion of sale in his favcur acquires 
full and correct knowledge as to the seller's title, 
but that cannot be said when the sale is in 
course of negotiation. * 

Under an agieement of sale the defendant agreed 
to purchase some fields from the plaintiffs. When the 
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defendant received a notice from the plaintiff 
inviting him to implement the contract: the defend- 
ant replied expressing his willingness to pay the 
price and accept the sale-deed but the contract for 
sale could not be carried out on account of a dis- 
pute regarding an incumbrance on the property 
which the plaintiff ought to have disclosed but 
did not. The plaintiff thereon sold the fields to 
the mortgagee and sued to recover Rs, 500 which 
the defendant had agreed to pay in case of default 
on his part. The question wag whether the defend- 
ant was liable to be saddled with constructive 
kuowledge of incumbrance for the reason that the 
mortgage-deed was p rogistered document : 
Held, that even on the assumption that the 
defendant had knowledge of the previous incum- 
brance, still there would arise the question whether 
or not the property which was contracted to be 
sold was intended to be sold free from incum- 
brances. On this vital question the parties had 
not come to any agreement as wag clear from the 
fact thatthe contract of sale which was reduced 
to writicg did not contain any reference to it. 
If the defendant was msde aware of the existencs 
of the incumbrance he would have been free to 
decide whether to purchase the property with or 
without the incumbiance. In the absenceof such 
Knowledge the defendant must be presumed to 
have bargained for purchase of the property free 
from the encumbrance. In these circumstances the 
. plaintiff had hardly any ground to claim damages 
from the defendant as if the latter had committed 
8 breach of the contract. SuUNDARABAI v. PANDHART- 





NATH Nag. 945 

— & 55 (bi, Seg Transfer of Property Act, 
- 1882, s. 3 , 700 
——— 8. 67; construction. of—Usufructuary mort- 


gagee, if excluded. 

Per Wort, C. J., (Obiter.)- It is not a proper con- 
straction of s. 67, Proviso (a), Transfer of Property 
Act, to say that a usufructuary mortgdgee is excluded 
entirely fiom the operation of the section. Raz 
Kumag BHARTHI v. SURAJDEO SABI Pat. 533 
gh 8. 68—Question of security becoming insuffi- 

cient unders, 66, if arises under s. 68 (l) (c) 

—Letting _ value of mortgaged property{decreased— 

Security is diminished in value — Usufructuary 

mortgagee depriced of whole or part of security— 

He can get only simple money decree. 

Under el. (e) of s. 68 (1), Transfer of Property Act, 
no question of the security becoming insufficient with- 
in the meaning of s. 66, arises, 

_ A mortgage security will be considered diminished 
in vafue within the meaning of s. 68 of the Transfer 
of Property Act, if its letting value is decreased. 

An usufructuary mortgagee has no remedy either by 
foreclosure or sale of the mortgaged property so that 
if he is deprived of the whole or part of the security 
he can only get a simple money decree for the mort- 
gage money. Matuora DEyI 9. Monan LALL 

Oudk 100 

——— §. 68 — Usufructuary mortgage — Time 
stipulated — Morigagee to re-pay himself only 
towards titerest— Band stating, that after re-pay- 
ment of principal morigagor would take possesston 

—Suit by mortgagee for mortgage money— Obliga- 

tion to re-pay— Mortgagee held entitled to mort- 

gage money under s. 68. i 

The usufructuary mortgagee was in possession of 

-the property as a security for theloan advanced. 
On the tegms of the bond he was to re-pay himself, go 
far as interest was concerned, out of the rents and 

profits, Certain time was stipulated for tha payment 


tia 
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of the debt. A clause inthe bond ran thus “when af 
the end of the month of Jeth 1336 F'asli or after the 
expiry ofthe due date at ths end ofthe month of 
Jeth of anys year, I, the executant, shal] re-pay the 
entire peshgi money in cash in one lump sum at one 
time to the aforesaid zarpeshgidar. Ishall take back 
this deed and enter into possession of the ijara pro- 
perty”. The mortgage money not having been paid 
in stipulated time the mortgagee brought a suit to 
Tecover the mortgage money. The question was whe- 
ther there was obligation to re-pay 
Held, on construction that there was contract or 
obligation to re-pay the mortgage money and mort- 
gagee was entitled under s. 68, Transfer o# Property 
Act to a decrees for mortgage money. Ras Kumar 
BHARTHI y. SURAJDEO SAHI Pat. 533 
8. 79—Priority—Mortgage by way of con- 
tinuing security for existing and future debts— 
Document mentioning marimum principal amount 
secured for purposes of s. 79—Subsequent mort- 
gagee taking mortgage of same property with 
knowledge of prior mortgage—No advances g by 
prior mortgagee subsequent to second mortgage— 
S. 79, if applies—Prior mortgagee, if entitled to 
prisrity in respect of principal and interest also, 
Where a mortgage is executed by way of con- 
tinuing security for the.paymentof all the monies due 
atthe time anl also for the indebtedness and 
liabilities that may be incurred subsequently, and the 
document mentions the maximum principal amount 
fixed for the purposes of s. 79, Transfer of Proper- 
ty Act, and a subsequent mortgagee takes the 
mortgage of the same property with the knowledge 
of the prior mortgage and the prior mortgagee makes 
no advances tothe mortgigor subsequent to the 
execution of the secon! mortgig:, th3 prior morb- 
gagee is entitled to priority as against the second 
mortgagee not only with respect to the principal 
advanced under the first mortgage but also with 
respect to interest on that amount. Section 79, 
Transfer of Property Act, has no application to such 
a case and ths stipulation in the document 
that the maximum principal amount secured by the 
prior mortgage was fixed at certain amount for the 
purposes of s 79, Transfer of Property Act, does 
not disentitle the prior mortgagee to claim priori- 
ty in respect of interest accruing due on advances 
made prior tothe execution of the second mort- 
gage. ALLAHABAD Bang, LTD., CALCUTTA 9. BENARES 
All, 219 
S. 81—Property subject to two mortgages— 
Right of first mortgagee to release any part of 
security, if lost or made subject ta right of mar- 
shalling. 4 
When a property is subject to two mortgages, 
the undoubted right of the first mortgagee to re- 
lease any part of the security is not lost oris not 
made subject tothe right of marshalling given by 
s. tl, Transfer of Property Act, The words found 
in s. 8l,namely, ‘but not so as to prejudice the 
rights of the prior mortgagee’; certainly include the 
right of the mortgagee to release any portion of the | 
hypotheca, Such right cannot be deemed subject to 
the right of marshalling given in s.+1 which makes 
it expressly subject to the condition that there 
should be no prejudice to the rights of the first 
mortgagee. In re MUTHAMMAL . Mad. 681 
——— s. 92. Sze Subrogation 766 
—s. 92 (as amended In 1929'—Mortgagor 
applying in insolvency in November, 1929—Ad- 
judication in December 1930—Consent by two 
secured creditors to sale of house by Receiver—Their 
_ fight to attach io sale proceeds—One creditor who 
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had paid prior mortgagee claiming priority —No 
registered subrogation deed—Claim for priority 
held part of insolvency proceeding—S, 92, held did 
not apply and no registered deed was gecessary 
Even taking it that a secured debt is not within the 
jurisdiction of the Insolvency Court, unless the credi- 
tor applies to be brought on the record, the moment 


he comes within such jurisdiction, he does so in the . 


original proceeding on the record of which he 
applies to be brought, and not inany fresh proceeding 
starting with his submission tv the Insolvency 
Oourt. 

Mortgagors filed applications in insolvency on 
Novemberel1, 1929, and were adjudged insolvents on 
December 13, 1920, and a Receiver was appointed. 
The mortgaged house had all along remained in the 
possession of the insolvents and the Receiver therefore 
proposed to sell it. Two secured creditors B and Q 
consented to the sale of the house by the Receiver on 
conditionthat their rights would attach to the sale 
proceeds. Thereafter each of these creditors claimed 
priprity over the other. C's case was that he wasa 
prior creditor while B contended that by paying offa 
prior mortgagee, she was subrogated to the latter's 
rightsand as a prior mortgagee had priority over 
O, she had priority over O. The mortgagors had 
consented to such a subrogation but there was no 
registered instrument. C contended that under s. 92, 
Transfer of Property Act as amended in 1929, subro- 
gation could take place only by an agreement em- 
bodied in a registered instrument, and as B had no 
such registered instrument in her favour, had no 
right of subrogation and therefore no priority over 


im : 

Held, that the insolvency proceeding was one con- 
tinuous proceeding throughout, and although B and 
Ccame in ata certain stage in it, their appearance 
on the record must be treated as having taken place 
in the insolvency proceeding itself and notina 
subordinate or separate proceeding. The saleand 
the subsequent priority proceedings were all part of 
the same insolvency proceeding from start to finish. 
Therefore, the claim for priority was a part of the 
insolvency proceeding pending on April 1, 1930, 
when the Amending Act came into force, and that 
by virtue of the latter part of s. 63 of the Amending 
Act, the new s. 92, Transfer of Property Act, could 
not apply to this proceeding. The result was that 
the subrogation was valid without a registered deed, 
ORUNILAL DEEPOHAND GUJRATHI v. BIBUBAT GULAM 
Hosen . Bom. 657 
———s8. 92 as amended by Act XX of 1929 
—Bection is not retrospective, 

The general principle is that-very clear words 
must be discoverable before retrospective effect can 
be given to a statute so as to take away a vested 
right. which accrued before the date of its com- 
mencement. 

To arrive at the decision that the statute is to 
have a retrospective effect, it should be possible to 
point to clear and unambiguous words; that be- 
cause in s. 63 of the Transfer of Property Amending 

` Act some sectious are stated expressly not to be 
retrospective, it cannot be inferred the remain- 

der are 60. 

Section 92, Transfer of Property Act, as amended 
in 1929, is not retrospective in its effect by reason 
of the lack of such clear words contained in the 
Act as would be necessary tolead to a contrary 
decision. BANK or OhETIINAD, LTD, v, Mauna AYE 

Rang. 766 FB 
Ss commencing on 
on that lease was 


8. 110—Lease for seven year 
Baisakh 1, 1318—Hzpress stipulati 
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upto end of 1324 —Notice to lessee to vacate by 

end of Asar 1325—Validity. 

A lease for seven years commenced from Baisakh 1 
1318 BS. There was en express stipulation in the 
lease that the time limited by the le ise was upto the 
end of 1324. The intention of the parties was that the 
lease was to commence from the beginningof 1318 and 
was toend at the end of 1324 The lessor served the 
lessee with notice to vacate the land by the end of the 
month of Asar, 1325: 

Held, that the notice served was valid and proper 
notice in view of exprese agreement between the 
parties. The lease lasted only up to the last day of 
the year 1°24. B. S. and did” not last up to the 
mid-night of Baisakh 1 of the next year and oon- 
sequentlythe monthly tenancy commenced from 
Buisakh 1, 1325. Des Das LALA v. 


ABDUL GANT 
Cal 880 
—— 8.130. Sze Transfer of Property Act, 
18F2, s. 3 


700 
Treasure Trove Act (VI of 1878), $s. 20—Person 


finding bangle and selling it--Sale proceeds de- 

posited in Bank—Government, if can claim them. 

Where a person finds a bangle and sells it, the 
sale proceeds are Government money. But when 
he deposits those proceeds ina Bank or if he pur- 
chasee other things with thoss monies, the money 
ceases to be Government money, When it changes 
hands, it cannot be traced. The Government's case 
with regard to a deposit inthe Bank is even 
worse : for not only is the money into which tha 
bangle was converted not capable of being traced, 
but when it is deposited inthe Bankit becomes a 
part of the assets of the Bank, the binker becom- 
ing adebtor forthat amount to the accused. The 
Crown cannot, therefore, claim in criminal pro- 
ceedings the refund of the money deposited in the 
Banks cut of the proceeds of the sale of the bangle. 
NEDUNGADI BANK, LTD., OTTAPALAM v. COLLECTOR oF 
MALABAR 4 Mad, 924 

Trust— Person holdidg position of quasi-trustee 
cannot set up adverse possession. 

No person who bas accepted the position of trustee 
and has acquired property in that capacity can be 
permitted to assert an adverse title on his own 
behalf until he has obtained a proper discharge from 
the trust with which he hasclothed himself, Asaram 
v. LUD .ESHWAR Nag. 6 FB 
Trustees and Mortgagees Powers Act (XXVIII 

of 1866), ss. 12, 13—Mortgage—English mortgage 

—Receiver appointed under powers contained in 

morigage--Whether accountable to mortgagee or 

mortgagor — Analogy of principal and gent, 
applicability, 

The rule that an agent is accountable to his princi- 
pal does not apply to the peculiar relationship created 
where a Receiver is appointed according to s. 12, 
Trustees and Mortgagees Powers Act under the power 
contained in an English mortgage. In view of the 
peculiar position of the Receiver in these cases, no 
analogy can be drawn from the law of principal and 
agent. Itisthe mortgagee who appoints the Receiver 
and without reference to the mortgagor if so provided 

by the deed. It isto the mortgagee that the Receiver 
must look for his authority and to the mortgagee that 
he is accountable. It is possible that in special 
circumstances where the Receiver has made sufficient 
collections to satisfy the mortgagee's interest and 
holds a balance which belongs to the mortgagor, 
the mortgagor could call upon him to account to the 
limited extent of such balance. But wifere that is 
not the case and the mortgagee's interest has never 
beenfpaid in full and it-is difficult to imagine sucha 
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contingency, the Receiver is not accountable tothe 
mortgagor. Similarly it is only after the mortgagee's 
dues for interest are satisfied that any available 
balance may be used for the mortgagor and it is only 
such balance that the mortgagor may use for the 
execution of repairs of the property. D. E.D. Coun 
v. BAIDYANATH MUKBERJEE Cal. 327 
Trusts Act (Il of 1882), s. 34—Applicalion under 

—Nature of proceedings— Matter involving con- 

version of trust property and stoutly opposed by 

beneficiaries—No emergency — Proceedings under 

s. 34, propriety of. 

Proceedings in an application under s. 34, Trusts 
Act, are intended to be summary and the Court would 
not be exercising n proper discretion if it disposed 
of matters of vital importance, such ag involving the 
conversion cf the entire trust property and the direc- 
tions ofthe Oourt asked for and proposed by the 
trustees are stoutly opposed by the beneficiaries, in a 
summary manner espe jally when there is no ques- 
tion of emergency and when it is open to the trustees 
atalltimes to file a regular suit. In the matter of 
Seta Moogasr AMIJI VALIJI Sind 907 
5 59—Chit transaction—Stake-holder while 

taking morigages, in position of trustee—Stake- 

holder adjudged insolvent—Official Receiver getting 
his property—Beneficiaries, if can maintain suit 

under s. 59. 

Where in a chit transaction, it is made clear by 
the security bond that the position of the stake- 
holder ‘was that of a trustee while taking mortgages 
from the successful bidder and the stake-holder is 
adjudged insolvent and the Official Receiver sells 
his properties by auction, the suit under s. ‘59, 
Trusts Act, is maintainable by the beneficiaries. 
The stake-holder ceases to perform and renders 
himself incapable of performing duties that devolv- 
ed upon him as.trustee. Kusmaraswamy GOUNDAN V. 
PALANISAMY GouNDAN Mad, 461 
U. P. Agriculturists’ Rellef Act (XXVII of 1934), 

8. 2 (2), Provisos (1) and (2)— Persons referred 

in, proviso (1), if subject to rule in proviso (2). : 

- The persons referred to in the first proviso tos, 2 (2) 
of the U. P. Agriculturists' Relief Act are subject to 
the rule contained in the second proviso of that sub- 
section, Sueo Ratan SINGH v, Deputy COMMISSIONER, 
FYZABAD, AS MANAGER, Court or Warps, DEOGHAR 
EsTATE Oudh 962 FB 
——— 88. 2 (2), 33—Case under s. 33—Plaintiff 

paying land revenue more than Rs.1,090 and 

income-tax not exceeding local rate payable on 
his land—Whether an agriculturist. 

, Under poviso (2; to s. 2 D, U. P. Agricultu- 
Tiets’ Relief Act, it is not the payment of income- 
tax absolutely which takes away the effect of the 
first proviso, but in the case ofa person belonging 
to cl. (a), only when the income-tax which he pays 
exceeds the local rate payable on the land which 
he holds. The proviso clearly shows that itis not 
the payment of incume-tax irrespective of its 
amount that attracts the operation of that proviso. 

Proviso 2 to s.2 (2) shows that it is not the 
actual payment of the local rate, but the amount of 
the local rate payable bya person that hasto be 
considered under that proviso. 

Where in a case under s. 33, U. P. Agricultu- 
rists’ Relief Act, a debtor pays more than Rs. 1,000 
as land revenue and also pays an income-tax but 
the amount of which does not exceed the local rate 
payable on his lands, he is an agriculturist within 
meaning bf s. 2 (2). De. B.N Vyas v. BARKHANDI 
Ma esa Pratap Narain SINGS Oudh 362 

~8, 5— Phrase ‘any decree for money’, meaning 








. Y, AguDHYA PRASAD 


. 


GENERAL INDEX xeiii 


U. P. Agriculturists’ Relief Act—concld. 


of--Amount advanced to agriculturist-- Agriculturist 

agreeing to sell sugarcane produce tocreditor and 

advance to be treated as price of sugurcane so 
delivered —Sugarcane crop also hypothecated — 

Portion of crép only sold—Decree obtained by 

creditor for balance—Advance held was loan— 

Decree held ‘money decree’ and agriculturist entitled 

to instalment decree. 

The phrase ‘any‘decree for money'ins 5, U.P. 
Agriculturists’ Relief Act has a restricted meaning 
and it means a decreefor money passed upon the 
basis ofan advancein cash or in kind or upon the 
basis ofa transaction which substantially amounts 
toa loan withiu the meaning of the Act. . ° 

The judgment-debtors who were agriculturists 
entered into an agreement with the decree-holder 
who was the owner of a sugar factory. By that 
agreemant the decree holder advanced to the judg- 
ment-debtors a certain sum and such advance was 
stated tobe inthe agreement in relation tothe sale 
of sugarcane produze and the area of such sugarcane 
was specified in the agreement. The judgment- 
debtors also hypothecated this sugarcane crop to 
the decree-holder. The judgment-debtors also 
covenanted that they would deliver the entire sugar- 
cane crop of the area specified tothe decree-hol ler 
and the money advanced, was to be treated as pay- 
ment or part payment for sugarcane so delivered. 
The judgment-debtors only delivered sugarcane worth 
lesser than the advance and consequently the decree- 
holder brought a suit and obtained a decree for the 
bala .ce and procecded to realizeit by attachment 
and saleof the crop of the judgment-debtor. The 
judgment-debtor thereupon applied to get the decree 
converted into an instalment decree under s. 5, U. P, 
Agriculturists’ Relief Act : 

Held, that it was impossible to regard advances 
made to the cultivators as payment in advance of 
the purchase price. Upon thetrue: oastruction of the 
agreement a sum was advanced by the decree-holder 
to the judgmeat-debtore by way of loan within the 
meaning of the Agriculturists’ Relief Act. That 
being so, a decree passed upoathe basis of that trans- 
action was a decree for money within the meaning of 
s,5, U. P. Agriculturists’ Relief Act. Accordingly 
the judgment-debtors were entitled to have that decree 
converted into an, instalment decree. Har PRASAD 
y. SEWA All, G6 Fa 
——-$. 6— Section, whether retrospective—If 

interferes with substantive rights— Words “decree” 

and “firs: application for execution”, meaning of. 

It is well-established that nobody has a vested 
right in procedure, and statutes of limitation, ag 
distinguished from statutes of prescription, are 
generally regarded as Acts regulating procedure and 
would govern all proceedings from the moment of 
their enactment even though the cause of action 
might have accrued before the Acts came into exis- 
tence. 

Section 6, U. P. Agriculturists’ Relief Act, does 
curtail the limit of time prescribed for execution by 
s. 48, Civil Procedure Code, butno substantive rights 
seem to have been interfered with by the enactment of 
s. 6, and in the absence of any hardship or injustice 
the provisions of the section have to be construed re- 
trospectively. . 

The word “decree” appearing in s. 6 applies bith 
to decrees passed prior to the commencement of the 
Act and after it,and the words “first application for 
execution" occurring in the same section also apply 
to “first applications for execution” made before or 
after the commencement of the Act. KALYAN BINGH 
All. 267 
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s. 7 —Applicability—Section applies to suita 
instituted before passing of Act—Passing of 
ex parte decree, subsequently set aside, before passing 
of Act is immaterial. . 

Section 7 of the U'P. Agriculturists” Relief Act 
is applicable to suits instituted before the Act 
came into force, and the fact that an ex parte decree 
subsequently set aside, was passed in the suit 
before the Act came into force, is immaterial. 
GULZARI SINGH v. Ram ADAIN Oudh 131 
———s. 30. Seg U.P. Encumbered Estates Act, 

1934, s. 7 (b) 215 
$. 30—Transfer of decree to Collector for 

ezecuti®n—Order under s. 5, U. P. Regulation of 
Sales Act (XXVI of 1934)—Sale deed drawn and 
order for delivery of land to decree-holder made— 
Application by judgment-debtor under 8.30, Agri- 
culturists’ Relief Act, dismissed on ground that 
decree was satisfied—Board of Revenue setting aside 
order of Collector for execution of sale deed and 
possession but retaining order under s. 5—Decree, 
if could be said to be satisfied — Subsequent 
application by judgment-debtor under s. 30, tf 
barred by res judicata. 

A decreas was transferred to the Collector for exe- 
cution and there, proceedings started under the 
U. P. Regulation of Sales Act. After certain 
preliminary proceedings tbe Oollector passed an 
order under s. 5, for the transfer of certain 
agricultural land of the -judgment debtor to the 
decree-holder. Under r. 8 (a) of the Rules framed 
under the U. P. Regulation of Sales Act, a stamped 
and registered sale-deed was actually drawn up in 
favour of the decree-holder and an order was made 
for the delivery of possession of the land conveyed to 
the decree-holder. The judgment-debtor then 
appliei for amending the decree under s 30, U P. 
Agriculturists' Relief Act, but the application was 
dismissed on the ground that the decree had slready 
been satisfied Onan appeal from theor?er of the 
Collector, the Board of Revenue set asidethe order 
of the Collector, for the execution and registration 
cf the sale-deel and the subsequent order for placing 
the decree holder in actual possession of the property 
transferred in satisfaction of the decree. It was, how- 
ever, provided that the order under s 5 would stand. 
The judgment-debtor subsequently applied “under 
s, 30. U. P. Agriculturists’ Relief Act: f 

Held, that although the order of the Collector 
ordering the transfer of agricultural land to the 
decree-holder stood after the decision of the Board of 
Revenue, all further proceedings, namely the execu- 
tion of the sale-deed and the delivery of possession 
had been quashed, and it was impossible under 
those circumstances tohold thatthe decree had been 
satisfied ; 4 

Held, also that a fresh situation had arisen because 
of the order of the Board of Revenue and the principle 
of estoppel by judgment, did not apply to the ap- 
plicant, because the entire force of the order rejecting 
the previous application under s. 3 had been taken 
away by the order of the Board of Revenue. The 
subsequent application was not therefore barred by 
res judicata. Suko BARAN SINGA v. RANBIR Prasad 

All. 215 
ss. 30, 33—Promissory note executed in 

1932, renewed tn 1935—Suit under s. 33 for account 

—Promissory note of 1932, if can be taken into 

account, 

Section 30 of tle U. P. Agriculturists’ Relief Act, 
is wide enough to cover the cage of an old debt renew- 
ed subsequently. ` 

Where a promissory note executed in 1932, is 
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yenewed in 1935, anda suit is brought under a. 33, 
U P. Agriculturists' Relief Act, claiming accounts 
in respect of both the promissory notes, the old 
debt under the promissory note of 1932, can be 
re-opened and account can be taken on that note 


also, Dr. B.N. Vyas v. BARKHANDI MAHESH Pratap 
NARAIN SINGH Oudh 362 
———s 33. Sze U. P. Agriculturists’ Relief Act, 

1934, 8. 2 (2) 362 


S. 33—Sutt under—Appeal by plaintiff for 
reduction of amount adjudicated—Court-fee 
payable on appeal. 

In an appeal for reduction of the amount adjudi- 
cated by the trial Court in a suit under s, 33, 
Agriculturists' Relief Act, to be due from the 
plaintiff-appellant tothe defendant-respondent, ad 
valorem court-fee should be charged, in either case, 
i. e, whether the defendants-respondents have or 
have not sought and obtained a decree under s. 33 
(2) the amount being calculated according to Art. 1, 
Sch J, Court Fees Act, upon the amount by which 
the plaintiff-appellant seeks reduction in the amount. 
PAHLAD SINGH v. Nrapar SINGH All. 76 
U. P. District Boards Act (Xof 1922) s 34— 

Purchase of Board's property by member at 

auction—Interest in contract of Board, if acquired. 

Under s. 34, U. P. District Boards Act, it is difficult 
to say that by purchasing property atan auction- 
sale, the property being property of the Board, a 
member would be acquiring an interest in a contract 
of the Board.: If the words of the section are to be 
given such a: general interpretation, they will mean 
that at any auction sale of the Board no member must 
bid. SURAT Nararn COHAUBE v. Emperor All. 462 
—_—_—-s, 34—S. 34, if apj lies to s 169, Penal Cede 

(Act XLV cf 1860). 

Section 34, U. P. District Boards Act, is not in- 
tended to apply to s. 169, Penal Ccde, at all and it 
definitely refersonly to s. 168, Penal Code. Suras 
NARAIN CHAUBE v. EMPEROR All. 462 
U. P. Encumbered Estates ActıXXV of 1934), 

5. 7 (D (a)— Civil Procedure Code (Act V of 1908), 

£. 151 — Properiy of judgment-debtor sold in 

execution and purchased by decree-holder—Applica- 
tion under O. XXI, r. $0, Civil Procedure Code 

(Act V of 1908), dismissed and sale conjfirmed— 

Compromise on appeal—Time granted for pay- 

ment—Judgment-debtor to retain possessicn and 

gale to be confirmed on defauli— Default and 
application for extension — During pendency, 
application under s. 4, Encumbered Estates Act 

(XXV of 1934); and order under s, 6— Possession 

given to decree-holder subsequently — Application 

by judgment-debtor for restitution—Judgment- ` 
debtor held could get back possession—S. 144, Civil 

Procedure Code (Act V of 1908), though did mot 

apply in terms, processes issued in contravention 

of 3.7 (1) (a) held could be set aside under s. 151, 

Civil Procedure Code (Act V of 1908). i 

In execution of a decree the property of the judg- 
ment-debtor was put up for sale and was purchased 
by the decree-holder. The judgment-debtors brought 
an application under O. XXI, r. 80, Civil Procedure 
Oode, to have the gale set aside but this objection 
was dismissed and the sale confirmed and the dec- 
ree-holders were put in possession of the property 
purchased by them inthe Court sale. In the mean- 
time the judgment-debtors had appealed against the 
dismissal of their objection under O. XXI, r. 90, 
and the order confirming the sale proceedings were 
stayed on their application by the Appellate Court. 
Subsequently the parties to the appeal entered into 
a compromise by which certain time was granted 
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to the judgment-debtor to pay off the decretal 
amount on default of which the sale was to be con- 
firmed and appeal decmed to be dismissed and the 
decree-holder was to take possession of the property. 
The judgment-debtor was to remain in possession of the 
property during such period. The judgment debtor, 

owever, did not pay the whole amount in time and 
applied for extension of time. During the pendency of 
this application, the judgment-debtois applied under 
s. 4 of the U. P., Encumbered Estates Act, and an 
order under s. 6 of the Act was accordingly passed 
by the Collector, Subsequently the decree-holders 
applied under O, XXI, r. 95, Civil Procedure Code, 
to be put in possession of the property purchased 
by them in execution of their decree and posses- 
sion was delivered to them. On the following 
day, the .judgment-debtors filed the application 
alleging that asthe Collector had passed an order 
under s, 6 of the Act,the proceedings relating to the 
delivery of possession to the decree-holders became 
null and void under s.7 (1) (a). of the Encumbered 
Estates Act, and prayed that possession be re- 
delivered to them: 

Held, that as the previous confirmation of the 
sale was treated by the parties as non-existent ac- 
cording tothe comprumise uptothe date on which 
the Oollector pasced an order under s. 6 of the 
Act, neither had the sale been finally confirmed nor 
had the decree holders obtained possession of the 
property purchased by them, In these circum- 
stances it could not be said that the debt had been 
- extinguished. Therefore, on the date of the Collec 
tor's order under s. 6 there wasa debt against the 
judgment-debtors and unders 7 (1) (a) the process 
issued for delivery of possession to the decree-holders 
which was admittedly an execution process, became 
null and void and the judgment-debtors were con- 
sequently entitled to be put back in possession of 
the property, . 

Held, further that although s. 144, Oivil Proce- 
dure Code, did not in terms apply to the application 
for restitution, processes issued in contravention 
of the terms of 8. 7 (1) ia) ofthe Encumbered Is- 
tates Act, could be set aside under the provisions 
of s. 151 of the Oode of Oivil Procedure. Sago Nata 
-v. MADAN MOHAN LALL . Oudh 543 
s. 7 (1) a)—Contract of sale—Main object 

to liquidate debts due from vendor to purchaser 

—Suit for specific performance of such contract, 

whether suit in respect of debt. 

There can be no doubt that in the majority of cases 
a suit for specific performance of contract would not 
be a` proceeding “in respect of a debt”; but 
where in the contract of sale the greater part of the 
consideration for the sale, which was agreed upon 
between the parties was in lieu of prior debts 
which were duefrom the vendor to the purchaser, 
it cannot be said that the suit for specific performance 
of the contract is not in the nature of a proceeding in 
respect of a debt, since the main object of the 
covenant was to liquidate debts which were due 
from the vendortothe purchaser. Kansya LAL v. 
MAHES WAR NARAIN s All, 114 
8. 7 (1)\a)—Special Judge, power of, to 

order stay of proceedings pending in other Courts 

~—Special Judge and Civil Court embodied in one 
and same person—He can sign stay order in his 
capacity as Civil Judge. 

The provisions of s. 7 (1) (a), U. P. Encumbered 
Estates Act, mean that when the Court before which 
such proceedings are pending becomes aware in any 
manner whatsoever that an order has 
under s. 6 of the Act, it is its duty to stay 
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proceedings forthwith ; but the Special Judge has 
no power ander the Act to order stay of such pro- 
ceedings im any such Court. Where in a case, 
however, thé Qpecial Judge and the Civil Judge are 
embodied in one and the same person, there can 
be no objection to his signing the order staying 
proceedings in his capacity as a Civil Judge and 
not in his capacity as a Special Judge, Kanaya LAL 
p. MAHESHWAR NARBAIN All. 114 
s. 7 (b)—Application by landlord under 3. 4 
— Order passed under s8. 6—Landlord, if can 
subsequently apply ‘under s. 80, U. P. Agri- 
culturists’ Relief Act 7 
The proceedings, attachments, processes and suits 
mentioned in cls. (a) and b) of s. 7, U. P. Encumbered 
Estates Act, are proceedings, attachments, processes 
and euits against the landlord in respect of debts and 
the landlord himself is not necessarily under any 
dieability for taking proceedings which he may be 
entitled to take under the law- for the protection of 
his interest. An application by the landlord under 
s |80, Agriculturists' Relief Act is, therefore, maintain- 
able even afteran order has been passed under s. 6, 
U. P, Encumbered Estates Act by the Collector upcn 
an application by the landlord under s. 4 of that 
Act, Suro Baran SINGH. RANBIR Prasap 
All, 215 


976 
1908, 
s. 24 
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U.P, Land Revenue Act (lll of 1901),s. 107— 

Village divided into pattis and thoks—Co-sharers 

jointly responsible for land revenue—No ‘shamlat 

deh’ jointly held by different pattis-- Partition ig 
imperfect. 

Where a village is divided into different paitis 
and thoks but the co-sharers are jointly responsible 
for the land revenue of the village and there. ig 
no ‘shamlat deh’ jointly held by the different pattis, 
the partition is imperfect. The mere fact that there 
was ‘pattidart mokammal’ or perfect pattidar is 
not atallthesame as saying that there was a per- 
fect partition, Cor. UHANDRA Jana Binen THAPA v. 
orta RAM Lan : All. 123 

s. 117—Co-sharer shoun in khewat a 
possessor of certain numbers appertaining to hia 
thok—No land held in common with owners of otker 
thoks—If can hare any division of land between 
him and owners of other thoks. 

Where a co-sharer is shown in the khewats as the 
possessor of certain numbers appertaining to hig 
thok, he has no interest outside his thok and where 
he is not the holder of land in common with the 
owners of other thoks, he cannot have any division 





8. 11. Sze Court-fee 
s. 14. Ses Civil Procedure Code, 








of land between him and the ownersof other thoke, 
Cuanpra JANG Sinca Tuara v, Sira Ram LAL 
5 All. 123 


U.P. Municipalities Act (I! of 1916), ss. 186, 
178—Notice under s. 186, if should be given 
only after orders are passed on notice under s. 178. 
Section 186, U. P. Municipalities Act, does not 

require that notice under that section, should be 

given only after orders Lave been passed on a 

notice under s. 178, That section is quite general 

and applies to casee in which such a notice has 
been given to the Board as well as to those in 
which it has not been so given. KAUSILA v, EMPEROR 

Oudh 90 

——-—- 88, 307, 186— No orders passed on notice 
tinder s. 178—Notice under a. 186—~Its non- 
compliance is offence under s. 307. 

Non-compliance with the notice under 5.186 is an 
offence under s. 307 even if no orders had been 
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passed upon an application by the person for the 
sanction after service of notice upon him under 
a. 178, < 

Three days’ time given for demolishing a wall 
by notice under s. 186 is not a.reasonable time. 
KAUSILA p, EMTEROR Oudk 90 
U.P Prevention of Adulteration Act (Viof 

1912), 8. 6—Written warranty— Accused producing 

in defence, vouchers'from wholesale shop from 

where he purchased ghee, containing printed line 
that ghee sold was villigs ghee—Whether written 
warranty, ‘ 

A Bazar Chaudhri of the Agra Cantonment Board 
took a s@mple of ghee from the shop of the accused 
and the analyst stated that it contained fat or oil 
foreign to pure ghee. All that had been produced by 
the accused as defence was a number of cash vouchers 
showing that a wholesale firm, supplied him ghee on 
various occasions. In the cash vouchers there was a 
printed line which states that the ghee sold by the 
firm was actual village ghee and that the groceries 
were sold at a cheap rate: 

Held, that the line was not in any sensea written 
warranty and the mere fact that the signature of the 
vendor occurred at a totally different place in the 
bottom of the form did notimply that the signature 
was attached to that line, The line in question was a 
mere advertisement alleging that the ghee was good 
and the groceries were cheap. 

Held, also that if awritten warranty had been pro- 
duced of a proper nature, it would not have been in- 
cumbent on the Bazar Chaudhri to go to the whole- 
sale dealers and obtaina sample, It would have been 
for the accused to ask the Bazar Chaudhri to ac- 
company him to the wholesale shop and for the ac- 
cused to ask for a sample to be taken from the 
wholesale shop and submitted for analysis. PANOHAM 
Ram v. EMPEROR All. 704 
Vendor and purchaser—Charge on property for 

purchase money—Vendor asking vendee to withhold 

«payment of one of the vendor's creditors— Vendor 
does not lose charge of property. 

The mere fact that the vendor who had asked the 
vendee to pay the creditors of the vendor asked 
the vendee some time after the sale-deed wae exe- 
cuted not to pay the amount due to one of the 
creditors does not mean that the vendor intended 
to give up or waive the right given by the statute 
in the shape of acharge onthe property for unpaid 
purchase money. R. V. Laxusamayya NAIDU v. 
PURUSHOTHAMA NAIDU ~ Mad. 648 
Wili—Construction—Will granting life interest in 

property to widow of testator and after her death 

absolute ownership to his son—Entire interest of 
testator parcelled out between widow and son — 

Estate of testator held vested in his son after 

testators’ death 

Any devise or bequest in favour of a person in esse 
simply (i. e, without any intimation of a desire to 
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suspend or postpone its operation) confers an im- 
mediately vested interest. If, however, words of 
futurity are introduced into the gift, the question arises 
whother the expressions are inserted for the purpose 
of protracting the vesting or point merely to the 
deferred possession or enjoyment. As a general rule 
where a testator creates a particular estate and then 
goes on to dispose of the ulterior interest expressly 
inanevent which will determine the prior estate, the 
words and description of such event occurring in the 
latter devise will be construed’ as referring merely 
tothe period of the determination of possession or 
enjoyment under the prior gift and not as designed to 
postpone the vesting. ; 

_ A testator by his will granted to his widow a life 
interest in his property and laid down that after her 
death hisson was to get absolute ownership of the 
property. The entire interest of the testator was 
parcelled out between the widow and the son from 
the time when the will was to come into operation, viz, 
the death of the testator : 

„Held, that the estate left by the testator vested on 
his death in his son. The words “shall become 
absolutely entitled to ownership” in the will with 
reference'to the son did not negative the vesting of 
the remainder on the death.of the testator. They 
simply showed that the remainder already vested on 
the death of the testator would become entire and 
absolute interest after the determination of the prior 
life interest by the death of the widow. Sissiz 
Cuanpra Marre v. Asır Kisnors Martra Cal. 764 
Probate—If bona fides of transaction are 

proved and there are no suspicious circumstances 

probate can be granted. . 

If the propounders of the will had discharged 
themselves of the onus’ of showing the righteous- 
ness of the transaction and there are no circum- 
stances suggesting suspicion, the probate can be 
granted. “ Righteousness" means only bona fides, 
A Court of probate is not a Court of probity, and 
it has not toask whether the testatrix bequeathed 
her property as it thinks she ought to have done, 

Held, on facts that there was no suspicion 
attaching to the transaction and the probate could be 
granted Saw Yaw Bav Saw Ba Mauna Rang. 382 
WORDS AND PHRASES: 

ecree and first application, meaning of. 
See U.P, Agriculturists’ Relief Act, 1934, 5, 6 





' 267 

Workmen's Compensation Act (VII of 1923), 

s. 3 (1)—Workman wilfully disobeying rule, 
whether entitled to compensation. 

Under the Workmen's Oompensation Aet, the 
sole question is whether the workman wilfully 
disobeyed a rule devised for the purpose of secar- 
ing the safety of workmen, and not whether that 
disobedience amounted to misconduct, serious or 
otherwise as under the English Act. Maune Ba Tun 
v. Maune Onn Kun Rang. 626 
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CRIMINAL LAW AND PRACTICE. ° 
A DEFENCE TO A RECEIVING CHARGE. 


., There are a number of reported decisions 
telating “to the peculiar cireumstances in 
which a person is charged’ with receiving 
property. which is, in fact;-no longer.stolen, 
because “ though. it ..had- beer- previously 
evolen, it had” found’ its way ‘back into the 
possession of the owner or his agent before 
tho alleged receiving. 

hR. V- Dolan (1855), Dears 436, Dolan 
was found guilty of receiving and Rogers 
pleaded guilty to stealing certain brass 
castings. The owner had found them in 
Rogers’ pocket. and had handed them to 
a Policeman. The owner, the policeman 
and Rogers then went to Dolan's shop 
and Rogers went in on tke owner's instruc- 
tions and sold the 
ae before. 

The matter was argued before five judged. 
Lord ‘Campbell, C. J., said that if the am 
viction was right, it would- be an offence 
to réceive any property knowing that it had 
been stolen, no matter at what period of 
the property's history it had been stolen 
and restored to the owner, who had long 
had it in his possession. “If an article 
once stolen has been restored to the master 
of that article, and he, having had it fully 
in hig possessicn, bails it for any particular 
Purpose, how can any person who receives 
the. article from the bailee be said to be 
guilty of receiving stolen goods within the 
meaning of the Act of Parliament-?” . 

. Coleridge, J., pointed out after the police- 
man detained the stolen chattels for the 
Purposes of the law, owner regained his 
control over them, and what was done 
aiterwards was done with his authority. 


The other judges expressed similar con: | 


clusions, but Cresswell, J., expressed a doubt 
whether the goods were not in the custody 
of the policeman. He said “The goods 
Were in the custody of the law for the 
purposes of the administration of the 
criminal justice of the land, and , the 
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goods, as he had sold. 


master could not have demanded them of 
the policeman.” 

The facts in R. v. Schmidt, 1 O. O. R. 
15, were slightly different. Four prisoners 
were indicted for having stolen a carpet 
bag and other property and Schmidt was 
indicted for having received the property. 
The property was part of a quantity of 
luggage left at a railway station. One of 
the alleged thieves sent a part of the 
property to Schmidt. This was intercepted 
by a servant of the railway company. 
who had discovered that the contents were 
stolen property. One of the alleged thieves 
went to ask for the parcel but a servant 
of the company said they had not got it, 
although he knew that it was ab the station, 
as he had received particular orders about 
it. Later the same servant of the company 
delivered the goods to Schmidt. All the 
prisoners were found guilty. 

The conviction of Schmidt was quashed 
on the ground that the railway company, 
wko were named as the owners in the 
indictment, had regained possession of the 
goods before the alleged receiving, and in 
delivering them to Schmidt they did not 
intend to carry the goods “as agent for 
the bailor, but their delivery was a mere 
pretence for the purpose of finding who 
the receiver was. Two of the five judges, 
Erle, O.J., and Mellor, J., held that the 
conviction was right because in forwarding 
the stolen property the railway company 
were acting as innocent agents of the thief, 
and the things did not lose their character 
of stolen property because one of their 
servants had discovered thatit was stolen, 

The facts in R. v. Hancock (1578), 38 
L. T. 787, were similar to those in R. v. 
Delan, supra, and the court held the two 
cases indistinguishable. In R. v. Villensky 
[1892] 2 Q. B. 597, the facts were similar 
to those in R. v. Schmidt, supra, and all 
five: judges agreed that the conviction 


2. 


ought to be quashed, Pollock, B., dropped 
a bint that the method employed to track 
the receiver might be altered: “It is, of 
course, frequently the case that when it is 
found that a person has stolen.property he 
is watched, but the owner af the property, 
if he wishes to catch the receiver, does 
not resume possession of tre stolen goods.” 
This hint seems to have been taken by 
the owners in the recent case of R. v. 
King, on 5th May, in the Court of Ori- 
minal Appeal (82 Sol. J. 569) Shortly 
after the theft of a fur coatfrom a dwelling- 
house, the police visited a flat and found 
Burns, who admitted the theft and produced 
the fur ccat. The evidence was that the 
telephone bell rang while the police were 
examining the parcel, and on hearing the 
Conversation the police suspended their 
operations until twenty minutes later when 
King entered the flat, The officers were 
concealed, and King said: “I have come 
for the coat. Harry sent me.” Burns then 
handed the coat to King. Both King and 
Burns were convicted of receiving the fur 
coat well knowing it to have been stolen. 
Humphreys, J., in deliving the judgment 
of the court, distinguished the facts of the 
case from those of the previous decisions 
as they “failed to show that the stolen 
property had been reduced into the posses- 
sion of the owner, which of course it had 
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not been—or into the possession of the 
police—at the time when it was received 
by the appellant. There was no doubt that 
it would, in a.very fow minutes, have been 
reduced into- the possession of the police, 
which would have been sufficient for the 
purpose of the legal argument that it was 
no longer stolen property.” A an 
This decision disposes of the doubt which 
may have arisen from a consideration of 
the judgment of Cresswell, J., in R. v. 
Dolan, supra, aS to whether the property 
can still be said to be stolen when it 
comes into the custcdy of the law for the 
purposes of the administration of criminal 
justice. It might have been sufficient for 
Humphreys, J., merely to find that it was 
unnecessary to consider the question whether 
the property could be said to be stolen 
once it had come into the possession “of 
the police, as in fact it had not come into 
their possession,- but his judgment appears 
clearly to imply that under such circum- 
stances it could no longer be described as 
stolen property, When can property be 
said to cease to be stolen property is an 
interesting question as a matter of grammar 
and logic, but asa matter of law the new 
decision of the Court of Criminal Appeal in 
R. v. King, supra, leaves very little room for 
doubt.—The Solicitors’ Journal. ° 


TAKING DEPOSITIONS. ae: 


:We have many times in our columns 
dealt with this . important function of 
examining magistrates. We discussed the 
matter generally in an article at page 135 
of Vol. 84. We discussed there the law- 
fulness of using shorthand and the effect 
of the case of R. v. Bates (1860), 2 F and F 
317, on that questicn. We have no doubt 
that if the essentials of taking the evidence 
viva voce, recording it in writing (longhand 
or typewriting) and reading to the witness 
are preserved, intermediate machinery such 
as. shorthand does not invalidate the de- 
positions.’ The Departmental Committee 
on Couris of Summary Jurisdiction in the 
Metropolitan Area, which reported in 1937, 
found in operation at -Liverpool an effec- 
tive system of taking depositions in short- 
hand. We reproduce here the paragraph 
of the report describing that system, and 
the preceding paragraph setting out the 
objections still made tothe use of short- 
hand. It isto be noted that some of the 
objectors assume that a change from long- 
hand to shorthand would inyolve a change 


from the present form of deposition to 8. 
verbatim report of everything said.” It 
would, of course, involve no such thing. 
The medium used for resolving spoken 
words into written ones has no necessary 
connection with how much of the words 
into written ones has no necessary Connect. 
tion with how much of the words spoken 
are put down as requisite for the puspose 
intended, | 

The following are the paragraghs we 
desire to quote:— : 

“117, Several suggestions have © béen 
made to us of ways in which proceedings 
in the Police Courts might be accelerated. 
Many of these suggestions invulved the 
use of shorthand in taking notes in sum” 
mary case or m taking depositions. “Tt 
was uot disputed that even slow shorthand 
would be written a good deal more quick 
ly than ionghand: the chief objections 
raised by witnesses were that even reason- 
ably clear shorthand could’ not easily be 
transcribed by someone other than the 
writer, that. unless all notes - taken were 
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to be transcribed (which would mean much 
wasted labour in the many cases which 
would never be needed for reference) 
transcription would be very’ difficult if 
found necessary some years later: that 
(in the case of depositions! the witness 
must either sign a document written in 
shorthand or wait until it was transcribed 
that the shorthand writers would have to 
be experts in taking depositions, or else 
would take down much that was irrelevant 


or unnecessary: and that in any case the’ 


speed of the clerk was not the only 
factor -determining the speed of the pro: 
ceedings, which depended also on the quick- 
ness with which the parties or their ad- 
vocates were able to elicit and assimilate 
the evidence. 

- “118. Two of our number made a visit 
to Liverpool to watch the operation of a 
system used in the Courts of summary 
jurisdiction there. In important ‘idictable 
cases the clerk sits in court with a 
shorthand writer, who takes a deposition 
partly to the clerk’s dictation and partly 
on his own initiative. After a short time 
the shorthand writer goes out and trans- 
cribes what he has written, his place 
being taken by another shorthand writer. 
When he has finished his transcription 
the first shorthand writer returns, and the 
second goes out, and so on. The witness 
is rarely kept waiting, and the system 
produces four identical copies of a type- 
written deposition, which has obvious ad- 
vantages in appearance and, legibility. 
Our representatives were much impressed 
by the smooth working and efficiency of 
the system: they were of the opinion that 
although it is not in practice very much 
quicker than the ordinary methods, its 
results are so much better as to justify 
the use of a similar system in London, 
It is got suggested that the method should 
be used in all indictable cases, -but we 
recommend that it should be tried at 
one or perhaps two of the London courts, 
and used in cases in which the volume 
of evidence is likely to be considerable.” 

„Another advantage of four identical 
copies is that at the trial reference can be 
made easily, and judge and counsel will 
not have to keep fluttering the pages of non- 
identical pages and- searching them anxi- 
ously tc find the passage they require. 

: The next subject of debate is whether 
the deposition shou'd record the evidence 
in the shape of question and answer or 
whether question and answer should be 


woven. into. narrative . form. Upon. this. 
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we quote a passage from Bow Street World, 
by Mr. Albert Lieck, the former chief 
clerk at the Bow Street Police Court; 

“Whether the depositions should be a 
record in -the form of question and answer 
is another matter. It is clearly not neces- 
sary throughout, but, for myself, I am 
in favour of all the important portions of 
a witness's statement being taken down 
as question and answer. An ignorant or 
timid witness will often accept from counsel 
a form of words which does not represent 
his true view of what happened. He is 
constantly urged to answer, ‘Yes or No; 
when sometimes neither is a completely, 
truthful answer, and he is tied down to 
having said something, recorded in narra- 
tive form which very much troubles, and 
sometimes discredits him at the trial. 
This is particularly true when ill educated 
people commit themselves to acceptance 
of a lengthy statement in polysyllables 
offered to them by counsel. They do not 
understand and are disinclined to protest 
the ignorance which in fact exists Split into 
question and answer the statement would 
show up at once for what it is—nine- 
tenths counsel and one-tenth witness, where- 
as at present it shows as ten‘tenths wit- 
ness. I have noticed that the French 
juge d'instruction when he gets near the 
pone, always changes over in his proces- 
verbal, from narrative to question and 
answer.” 

It seems to bea reasonable compromise 
and we advocate the use of question 
and answer on suitable occasion. 

There is no requirement of law and it is 
not the practice for the witness to sign 
each sheet of his deposition. He signs 
once at the end. Nor is a separate jurat 
signed by the examining magistrate 
necessary for each witness. He signs one 
jurat for all the evidence taken at one 
hearing, see Practical Point No. 9, at page 
283 of Vol. 102. But it is. wrong to treat 
all the evidence taken on various days 
as given on the last day of the ‘hearing, 
Meering v. Graham White Aeroplane Co., 
Ld. (1919), Times, 2ist May, cited at page 
135 of Vol. 84. 

Where a magistrate falls ill the evidence 
taken by another may be read over to 
the witnesses, who ure Yresworn, in the 
presence cf the accused. If they state 
their evidence so read over is correct, it is 
sufficient taking by the second magistrate, 
Ex parte Bottomley and others (1908, 73 
J. P. 246. 

This is the: only permissible “short cut,” 
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The device sponsored by a metropolitan 
magistrate, which we discussed at pages 
53, 71 and 106 of Vol. 99, and all similar 
devices are inedmissible. Itis surprising 
they are ever adopted. They reatived very 
severe handling by the judges in R. v. 
Slinger (1930), Leeds Assizes, see page 113 
of Vol. 99, and article at page 251 of Vol. 
94, and R.v. Gee (1936) 2, All E. R. 89, 
articles at pages 323 and 403 cf Vol. 100. 

Now, we have a further irregularity cor- 
demned by the Court of Oriminal Appeal, 
in R.v.*Phillips; R. v. Quayle (see page 
613, ante), . (1938) 3 All E. R. 6074. One 
defendant was brought befcre the justices 
much earlier than the other and the case 
had advanced considerably before the 
second accused came into it. Thirty-five 
witnesses whose evidence had been taken 
in the presence of Quayle, were recalled 
as against Phillips. The deposition of 
each was readto him and he was asked 
if it wascorrect. A statement was signed 
at the end of each deposition that it had 
been read over and was correct. 

The court held that this procedure was 
contrary to law. R. v. Gee, supra, and R. v. 
Bottomley, supra, were cited to the court, 
which said that tke irregularity before 
them was at least as serious as that in 
R.v. Gee, and that the case was not on 
all fours with R. v. Bottomley. In the last 
‘cited case the witnesses were examined in 
the presence of the accused, here they were 
not, andthe accused had no opportunity 
of objecting to questicns. It may be added 
that the defendant’s chance of following 
the evidence is enormously reduced when 
it is read over as a narrative. Before he 
has had time to get the bearing of one 
piece of evidence the reader has gone on 
to another. 
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The committal on-the counts affected 
was treated as a nullity, and conviction 
on those counts was quashed. The court 
would not accept as ground for condoning 
an irregular practice the fact that it is 
common, if not general. It has certainly 
been not uncommon. In a case such as 
that of the fire-raisers in 1933 at Bow 
Street, where they were a number of accus- 
ed persons arrested at different times, and 
some of them came late into the case, it 
would add enormously to the expense of 
both prosecution and defence if much of 
the evidence were taken denovo several 
times, and seeing that the evidence has 
all to be given afresh before the jury 
the possible unfairness to the accused is 
not 80 great as at first sight it might 
seem. The way out seems to be, if counsel 
for the accused consents to this course, 
to repeat the minimum of. evidence to 
justify a committal and treat the remainder 
as additional evidence, with notice anda 
copy given, as to which see “Archbold’s 
Criminal Pleading,” 30th edition, page 498, 
and cases there cited. It might be amuch 
greater hardship to the accused if he 
could not afford to go on paying for legal 
assistance throughout a lengthy case, than 
if. the suggested course were adopted. 
Indeed there might in some instances be 
heavy prejudice to the accused who ap- 
peared earlier through no fault of his own 
and while ableto pay for some legal aid 
could not go on doing s> through repeti- 
tions of the evidence. It might be said 
that he could arrange, with the concurrence 
of the court, for hislegal representative not 
to be present at the repetition sitting, but 
this would be unsatisfactory too.— Justice 
of the Peace. 





RAILWAYS AND ROAD REPAIR. a 


Under the old law, the duty to repair 
the highway lay upon the inhabitanis 
at large and no action cculd be brought 
against them for damage to an individual 
caused by failure to repair, although an 
indictment for nuisance might be brought, 
-if the state of the rcad was realy 
desperate. The same doctrine applied 
when the surveyor of highways took over 
these duties. He could be sued if he did 
his work so badiy that somecne was 


injured. Butifhe failed to do it at all 
no civil action for damages could be 
brought against him. The Public Health 


. Acts in the last century transferred the 


duties of locking after the roads from the 
surveyor of highways to the -lccal council, 
and here again thesame principle applies 
except in those cases in which the liability 
is expressly or by implication laid upon 
some other body. The question has 
often arisen how far railway and other 
companies ara fiable to maintain a road 
which they have had to construct over or 
under their railway or other works. The 
duty to construct such a road is laid 
down bythe Railways Clauses Consolida- 
tion Act, 1845, s. 46, which is among the 
provisions embodied in the private Acts 
of most. railway companies, In Attomey= 
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General v. Great Northern Railway Com- 
pany (115 L. T. Rep. 234; (1916) 2 A. C. 
356) the principle laid down is that the 
railway company under these provisions 
are liable to maintain the bridge as it was 
atthe date of completion, but no more. 
The companies have never doubted that 
some liability rested upon them for the 
Maintenance of roads which they have 
had to construct under their statutory 
provisions. But they have raised two 
Points before the courts, first, that they are 
entitled tothe same protection as to non- 
repair which was given to the surveyor 
of highways, neither more nor less and, 
secondly, that the liability to repair is 
confined to keeping up the road as it was 
when it was constructed, and that it does 
not extend to supplying the needs of 
modern traffic. For itis plain that a very 
different kind of road is required to-day 
from that of a hundred years ago. There 
was always room for argument as to this 
both on the general question and in par- 
ticular, when someone was injured in 8 
esror bicycle accident due to ruts in the 
road or roughness. 

Last term Mr. Justice Humphreys had 
before him a case on this question 
(Swain v. Southern Railway Company). 
The company had carried a road over a 
bridge across a portion of their line in 
Somerset. The bridge was built under 
their statutory powers in 1856. There was 
only farm traffic then, but in 1930 there 


was both motor and cycle traffic along the. 


road. The road wasout of repair and on 
this cecasion a cyclist riding over the 
bridge down the slope was pitched over 
intherut and badly injured. He sued 
for damages on the ground thatthe com- 
pany had not kept the road in reasonable 
repair. The company argued that their 
liabijity only arose in the case of 
misfeasance, as in the case of the surveyor 
of highways, and that damages could not 
be recovered for injury due to non- 
repair. They also relied on the Public 
Authorities Protection Act, by which actions 
brought against a public authority can 
only be commenced within six months 
frem the time when the cause of action 
arose. The two defences were really inter- 
dependent, because. if the company were 
in the position of a surveyor of highways, 
they were a public authority liable only 
for misfeasance and not fir failure to 
Yepair and on the same ground,as a 
public “authority, they were entitled to 
the protection of the Act, Some light was 
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thrown on the question by the judgment 
in Guilfoyle v. Port of London Authority 
(146 L. T. Rep, 91; (1932) 1 K. B. 336), 
in which the plaintiff sued for injuries 
arising fiom the defendants’ failure 
to repair ohe of their bridges. Mr. 
Justice Humphreys there said: “What 
I have to do is tolook at the facts and 
see whetherin my judgment the statute 
imposing the liability to repair this 
bridge does indicate an intention that 
the person upon whom the liability is 
imposed should be in a position? of a 
surveyor of highways, or whether there is 
an indication tothe contrary, so that they 
are responsible to any person in regard 
to whom injuries are proved to have 
been suffered as the result of their 
failure in the performance of their 
statutory duties.” He concluded that 
the bridge was not a highway, and that 
the defendants were, therefore, liable for 
injuries caused through breach of the 
statutory duty to repair. Where the 
plaintiff gives proof of special damage, 
asin Blundy Clarke and Co. v. London 
and North-Hastern Railway Company (115 
L. T. Rep. 269; (1931) 2 K. B. 434) it is 
difficult for the railway company to avoid 
liability for failure to repair, The doctrine 
which protected the surveyor of highways 
is not one which the Courts are anxious 
to extend to railway companies and others 
working for profit, even if they are “public 
authorities,” and then the duty to repair is 
held to cover not only negligence in 
doing repairs but failure todo any repairs 
at all. The compinies have sometimes 
tried to distinguish the liability to main- 
tain the structure of the aciual bridge 
from thatof the roadway which it carries. 
But the House of Lords have in several 
cases held that there can beno such 
distinction, andthat the obligation extendg 
to the roadway itself. In Swain v. Southern 
Railway Company, therefore, Mr. Justice 
Humphreys held that the injured cyclist 
was entitled to judgment. He was a 
crane driver by trade, thirty-six years of 
age, at the time of the accident, and 
the judge awarded him £1,500 damages, 
There does not appear to be any authority 
on the question whether a railway company 
is a public authority withinthe Public 
Authorities Protection Act, 1893. But ag 
itis in a sense a trading company it 
does not appear to come within that Act. 
This was the opinion of Sir Francis 
Jeune in The Ydun (1899, P. D. 238), in 
which he said thatit was not clear why a 
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similar corporation 
that only public 
the purview of 


railway company or 
was not included, but 
authorities come within 
that Act. - . 

In Swain's case Mr. Justice Hum- 
phreys said thatas tothe railway com- 
pany beinga public authority, more than 
astatutory duty must be shown to bring 
a body within that category. There must 
bea public duty performed by a public 
authority, and that was not present in the 
case.of a railway, so that he could not 
apply toe the company the aegis of the 
Public Authorities Protection Act. 

Tt is clear from this, and from the older 
authorities, that the liability of. railway 
companies for the roads which they have 


JOURNAL 


1771C 


constructed goes beyond that of the eur- 
veyor of highways. They are liable for 
non feasance or failure to repair as well 
as for misfeasance. This means that they 
must see that their roads have a reasonably 
level surface, free from dangerous ruts. 
The liability in each case is a quastion. of 
fact, but there can be little difficulty 
upon inspection in deciding whether a 
road is reasonably safe or not. At all 
events their duty is limited to keeping 
the road and bridge in astate of repair 
suitable and safe for the kind of traffic 
existing atthe time of their construction, 
in accordance with the statute—The Law 
Times. 





Extracts from Contemporaries. 


The Judicial Committee. 
Notwithstanding the talk in various 
quarters as tothe limitation of appeals to 
the Judicial Committee of the Privy 
Council, its lists of late have certainly 
shown no sign of diminution ; indeed, the 
fact that the Oommittee has for some time 
past been sitting in two divisions in ordér 
to overtake the amount of work speaks 
eloquently of the esteem in which, as an 
appellate tribunal, the Committee is held in 
the Dominions and Colonies of our far 
flung Empire, with their divers systems of 
law. True, it would not be surprising if, 
ere long, the Dominions, with their own 
admirably equipped appellate tribunals 
should regard themselves as fally com- 
petent, as indeed they are, to do full justice 
even tothe most persistent litigant in their 
own courts, but the flow of appeals of 
late from Canada seems to have been as 
great as ever. Since its reorganisation 
rather more than a century ago the Judicial 
Committee has a wonderful record of 
excellent work, and many have been the 
tributes paid to its usefulness. Perhaps 
the most striking was that recorded ofa 
tribe in a remote part of India where a 
traveller found the natives offering up a 
sacrifice to a far-off but all-powerful god 
who had just restored to the tribe certain 
Jand which the Government had taken from 
it. The- traveller asked the name of the 
god, and received for answer, “We know 
nothing of him but that he is a good 
god, and that his name is the Judicial 
Committee of the Privy Council.” Many 
years ago a writer, who recalled the 
incident, said that there is something 


pathetic, but also much to be proud of 
in this faith of distant peoples in the 
divine power of British justice—the in- 
tegrity, the incorruptibility, the absolute 
impartiality of our judges. Lord Bowen, who 
Possessed a genuius for expressing in 
exquisite language what others may feel 
but cannot translate into words, once 
finely said: “There is no human being 
whose smile or frown, there is no Govern- 
ment, Tory or Liberal, whose favour or 
disfavour can start the pulse of an 
English judge upon the Bench, or move 
by one hair’s breadth the even equipoise. 
of the scales of justics.’"—The Solicitors’ 
Journal. 


Johnson Annoyed. 

No reader of Boswell can forget the 
account of the meeting between Johnson, 
and Edwards, with whom he had been at, 
college’ some. fifty years previously. They 
had never since encountered each dhher 
till this particular meeting, though both 
were living ‘in London nearly the whole of 
the intervening time. When they in fact 
met Edwards had been in good practice. 
as a solicitor and had made a competency. 
Addressing Johnson, he gave expression 
to the famous observation, “You are a 
philosopher, Dr. Johnson. I have tried, 
too, in my time to ke a philosopher; 
but, I don't know how, cheerfulness was 
always breaking in.” Burke, Sir Joshua 
Reynolds, and other eminent men to whom. 
Boswell mentioned this remark of Edwards 
thought it an exquisite trait of character. 
But although recognising that it was, 
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indeed exquisite, we are more interested 
at the moment with Edward's profession, 
that of law, for it led up to a further 
remark by Edwards that Johnson, too, 
should have been of a profession. This 
led Johnson to say, “Sir, it would have 
been better that I had been of a profession. 
I ought to have been a lawyer.’ Sir 
William Scott, whom we best remember 
as Lord Stowell, took the same view, 
saying about the same time ‘What a 
pity it is, sir, that you did not follow the 
profession of the law. You might have 
been Lord Chancellor of Great Britian, 
and attained tothe dignity of the peerage; 
and now that the title of Lichfield, your 
native city, is extinct, you might have 
had it.” Upon this Johnson seemed much 
agitated and,in an angry tone, exclaimed, 
“Why will you vex me by suggesting this 
when it is too late ?” 


Dr. Scott and Dr. Johnson. 

Scott, whom, 
know as Lord Stowell, early became ac- 
quainted with Johnson the two having been 
brought together through their common 
friend, Robert- Chambers, and it was on 
a visit to the latter that Johnson got to 
know. Scott. We are told that on Ohambers 
proceeding to India to take up his 
appointment as a judge, Scott “seemed 
to succeed to his place in Johnson's friend- 
ship.” How close was the friendship 


between them is further exemplified by. 


fact that Scott accompanied Johnson as 
far as HMdinburgh on the famous trip 
which gave us Johnson's Journey to the 
Western Island and Boswell’s Journal. It 
will be remembered, too, that it was Scott 
who on its being mentioned in the course 
of conversation between them, that Addison 
wrotg some of his best papers in the 
Spectator when warm with wine, remarked 
in confirmation of the likelihood of the 
story, that Blackstone, a sober man com- 
posed his Oommentaries with a bottle of 
port before him, and found his mind 
invigorated and supported in the fatigue 
of his ‘great work, by a temperate use of 
it. This story got round to Blackstone's 
family on the publications of Boswell's 


book, and they did. not relish it ; indeed, - 


so -much did they. resent it, that Scott 
thought it prudent to write and apologise 
although in bis view there was nothing 
derogatory in-the anecdote. But we can 
well undersiand that the family did not 
like the stimulus of port in the composition 
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of the Oommentaries being blazoned so 
prominently in the pages of Boswell. Both 
Stowell and Eldon liked port and each, 
we are tqld, took a great deal of it. 
Someone having asked Eldon if his brother 
took much exercise, received for answer, 
“None, but the exercise of eating and 
drinking.” We all know Scott's eminence 
as a great master of admiralty law, which 
he expounded in a long list of notable ceses, 
but is it remembered that among his other 
literary achievements was a large number 
of sermons ? According to his brother, Lord 
Eldon, “no clergyman ever wrote as many 
sermons as Lord Stowell. J advise him to 
burn all his manuscripts of this kind. It 
is not fair to the clergymen to have it 
known he wrote them.” Johnson frequently 
employed himself in the same way, saying 
on one occasion that he had composed 
about forty sermons. Modern judges have: 
not, we understand, shown the like 
predilection for sermon writing.—The Law 
Times. 


Is Our Law Civilized ? 

In Wardell v. Kent County Council, the 
learned county court judge had held that 
the applicant for compensation; a trained. 
nurse employed at the county hospital,. 
Farnborough, was not a workman: she: 
was employed on a contract for services, not 
of service. Forso holding, the judge has 
respectable authority in the cases where 
hospitals have escaped liability on the 
ground thatthe medical or nursing staffs 
were not their servants for purposes of the 
maxim respondeat superior. Although the 
county hospital was maintained by the 
respondents, the staff took no orders from 
them. This judgment was reversed upon 
appeal this month, and we cannot pretend ' 
to regret it. So faras local authorities are 
concerned, the risk is insurable, and it 
puts adeserving body of public servants 
ina position parallel to that of their sisters 
drawing comparable wages for other forms 
of work. What seems regrettable is that 
the poiat should so long have been left 
open. Tosay nothing of earlier Workmen’s 
Compensation Acts, there was the con- 
solidating Act of 1925, and is there any 
reason why nurses and their employers 
should have been left in doubt fer thirteen 
years whether they came within the Act or 
not? 

The legislation upon Workmen's Ooms 
pensztion has beea left by Parliament to be 


. worked out by trial and error, in other words 
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by litigation carried from court to court at 
the cost of trade unions and employers or 
employers’ organizations or insurance 
companies until authoritative | decisions 
were obtained. The costs have been 
colcssal, and, worse than the cobt, there has 
been the uncertainty for the working folk 
concerned. 

We spoke a few weeks back in a similar 
context of the opportunities which might 
have been taken to show our jurisprudence 
to be civilized. Workmen's compensation 
is really not a branch of law, in the sense 
that great principles are involved. It isa 
branch of social service inthe broad mean- 
ing of this phrase, and what employers and 
employed and their insurers really need is 
certainty as to their position. 

It is not creditable that no speedy and 
summary form of decision bas been found.— 
Justice of the Peace. 


No Going to Law. 

In the recently proved will of a Oork 
solicitor there appears the following clause: 
“Tf any dispute should arise under my 
will, I direct that the same shall be settled 
py arbitration, but not on any account by 
going to law.” He seems to have been of 
much the same opinion as the learned 
leader, afterwards a judge, who, being asked 
what he would do 1f a man owed him £10 
and refused to pay, replied: “Rather than 
bring an action with its costs and un- 
certainty, I would send him a receipt in 
full discharge of all demands. Ay, and 
I would, moreover, send him £5 to cover 
possible costs.” Sir James Mansfield, as 
Chief Justice of the Common Pleas, once 
set a good example to obstinate litigants. 
During the hearing of an action on an 
attorney’s bill, the question of referring 
the matter to arbitration came up, but 
the attorney refused to consider the sugges- 
tion unless it were agreed that his charge 
of 3s. 4d. for a certain letter should be 
allowed in any case. This the defendant 
obstinately opposed till the judge declared 
that rather than that the cause should not 
be referred, he would pay the 3s. 4d. him- 
self, which he instantly did. 


Quick Work. f 
Let those who criticise the delays of British 
justice turn to the Soviet sunrise and see the 
Moscow Regional Court of Appeal dtsposing 
of 188 cases a day. Whatelan! What energy! 
What expedition] No one remains in 
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unnecessary suspense. But is everybody 
satisfied ? Of course not. One indignant 
lawyer complains that of the three minutes 
which represent the average time allotted 
to each case, the judges waste half in 
running in and out of their consultation 
room, and pravda ominously observes 
that “evidently the wreckers in the judiciary 
system have not yet been completely 
liquidated.” If anyone doubts the possibility 
of such speeds let him read Lord Brampton’s 
account of a trial which he timed at the 
Old Bailey in his early days. Evidence 
of the prosecutor that his pocket had been 
picked on Ludgate Hill. Evidence of con- 
stable who saw it picked. Summing up; 
“Gentleman, I suppose you have no doubt. 
I have none.” Verdict: "Guilty, my lord.” 
Sentence: “Jones, we have met before. 
We shall not meet for sometime. Seven 
years’ transportation. Next case.” Time: 
Two minutes, fifty-three seconds. The 
average for after dinner trials at the Old 
Bailey used to be four minutes:—The 
Solicitors’ Journal. 


National Health Insurance. 

The following decision of the Depart- 
ment of Health for Scotland as to the ap: 
plication of the National’ Health Insurance 
Acts to certain classes of employeesis of 
general interest. 

A woman had for many years been in 
the habit of making up into nurses’ uni- 
forms material suppliei to her for the 
purpose by alocal authority. The work was 
carried out in ber own house and she was 
not under .a .contract of service. The 
Department held that she was a person to 
whom materials were given out by another 
person to be made up...for the purposes of 
the trade or business of that other person ; 
and that accordingly she was employed 
within the meaning ‘of the Act by the local 
authority as an out-worker. 

In another case a local authority regularly 
employed a numberof elderly men as part- 
time attendants at a children’s playground. 
The employers stated that the work had 
formerly been done by their whole-time park 
attendant and °contended their present 
employees were “employed to act in relief 
of’ such attendant, and as such, were ex- 
cluded from the scope of compulsory in- 
surance. The Department was unable to 
accept this contemtion and held the employ- 
ment to be insurable.—Justice of the 
Peace. ` 
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THE HOUSE OF LORDS IN LEGAL HISTORY 


The purpose of this article is to trace 
the history of the House of Lords in its 
legal aspect. We shall only concern our- 
Selves incidentally with the constitutional 
birth and development of Parliament and 
its division into two Houses, though these 
are, of course, closely connected with its 
place in the judicial system of the country. 
Recently the House of Lords has lost its 
position as a final court of appeal, of course, 
for all litigants, but it can still hear ap- 
peals subject to certain consents. It may 
be of interest, therefore, to look back into 
the past and discover the origins and de- 
velopment of judicial authority in what is 


‘now mainly a legislative body. 


In the reign of King John, the Curia 
Regis—the great undifferentiated council 
of our early medieval kings—had legis- 


| lative, executive and judicial functions. 


Its size varied with the business on hand. 
Usually it was a small body of professional 
advisers : less often it was a large conclave 
of tenants-in-chief. After the struggles 
which resulted in the issuing of Magna 
Carta it became obvious that the nation 
wanted some control over its own govern- 
ment, ‘The form of the body wnich was to 
exercise this control was the outstanding 
constitutional question of the reign of 


- Henry IIl. and Edward I. . . 


A a good deal of experimenting, the 
so-called ‘model Parliament” of 1295 was 
brougat together, In it may be seen feudal, 


‘elected and representative members, lords, 


prelates, esquires and burgesses. As to 
its legal aspect, Bracton seems to know 
nothing of or care nothing for Parliament. 
Fleta, writing later in the century, des- 
cribes it in the often-quoted words, “the 
King has his court in his, council, in his 
Parliaments, in the, presence of prelates, 


earls, barons, nobles and other learned men, . 


where judicial doubts are determined and 
new remedies are established for new 
wrongs and justice is done to everyone 


< accordittg to his deserts.” 


lid. 2. 


Thus, by the fourteenth century, ,Parlia- 
ment was known as, in some sense, a court 
of law, ‘he Parliament roll of 1305 has 
been critically edited by Maitland, and its 
contents are of interest as showing the 
kind of business dealt with by Parliament 
at this stage. The three estates of the 
realm met the King and council, and their 
combined numbers seem to have been about 
six hundred. The Parliament lasted three 
weeks, and dealt with affairs of State, 
especially foreign matters ; legislation ; the 
hearing of petitions, of which nearly five 
hundred were dispused of by this single 
Parliament ; and judicial business. | 

The greater part of the roll under dis- 
cussion is taken up with the records of 
petitions heard. Some of the original peti- 
tions still exist, and usually consist of 
strips of parchment Sin. long and from 
lin. to 3 in, broad. As early as 8 Edw. 1 
it: had been declared that “the folk who 
come to the King’s Parliament are often 
delayed and disturbed to the great grie- 
vance of them and of the court, by the 
numerous petitions which are presented to 
the King, many of which might be ex- 
ploited before the Chancellor and the jus- 
tices.” The petitions were, therefore, sorted 
into four divisions—those for the Cnancel- 
lor, for the Exchequer, for the justices, and 
those which “are so great or so much of 
grace” that they must come before the King 
himself, 

In 21 Edw. 1 it was ordered that all peti- 
tions at Parliaments were to be handed 
to receivers, appointed by the King, who 
were to divide them as before, Sometimes 
the petitions were made by individuals, 
sometimes by communities. “The petitioner 
usually only set out to make a prima facie 
case, which, even if it came before the 
King for the use of his discretion because 
his royal interests were involved, was usually 
transmitted: ultimately to one or other of 
the lower judicial courts. 

Sometimes the petitions on the roll of 
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1305 were brief. “To the petition of Wil- 
liam de la Zouche asking that the burgesses 
of Toteneys may be free from the Sheriff's 
Turn as they have been accustomed: This 
is the reply—Let inquiry be made of the 
position of their forbears and show if they 
have anything to say for themselves.” 
Many were much longer, some referred the 
petitioner immediately to the Chancellor 
or justices, a few needed further evidence, 
some required real consideration by the 
King and his lords. 

It ig not always clear whether the council 
as such, or the Parliament, was acting, but 
those most familiar with mediæval adminis» 
tration will least expect niceties of differen- 
tiation. At places on the roll it is clear 
that the body whose actions are being 
recorded was to some extent at least a 
court of law superior to the benches, the 
Excheyuer and the Chancellor; but even 
this distinction is not, as yet, always 
emphasised. 

Tte judicial power of the House of Lords, 
as such, began in the fourteenth and 
fifteeath centuries, and it is, therefore, 
necessary to say a word of the cause of this. 

In the time of Edward I. there were 
three groups in the central governing body. 
First were the professional councillors, who 
-had from the time of the Conquest been 
the backbone of the assembly. They in- 
cluded the King’s high olfficials, and also, 
according to Professor Baldwin, “a varying 
number of justices, barons of the Ex- 
chequer, clerks of the Chancery, and other 
learned men.” The second group consisted 
of the lay and ecclesiastical magnates—the 
large land-owners who were summoned 
specially on important occasions. In the 
„third group were the elected representatives 
from the boroughs and the counties. 

During the two following centuries the 
first and second groups became more 
clearly differentiated. The magnates and 
the elected members allied more closely, 
and this alliance resulted in Parliament, 
with its ultimate division into two Houses. 
Finally, the repective powers of the House 
of Lords and the House of Commons were 
marked out, though not conclusively settled. 

The separation of the curiales or pro- 
fessional councillors began in the reign of 
Henry Ifl.; by the time of Edward IL. it 
was established. The phrase “King in his 
Council in his Parliament” came to mean 
mot a joint meeting of the Wouncil and 
Parliament, but a session of the House of 
‘Lords to which a number of judges and 
other high officials were summoned as 
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assistants. These officials, moreover, came 
to be regarded as a different social class 
from the magnates, who alone were “peers.” 
The membership of the peers was at first 
not definite. Earls were peers, and so were 
dukes, after that honour was first created 
for the Black Prince. Marquises and 
viscounts were foreign name-titles, introduc- 
ed ata later date; and in the earliest times 
a baron was merely the tenant of land 
rated asa barony. Such an office was not 
as yet a dignity; only by the middle of 
Edward III.’s reign were barons dignified 
persons whose rank was regarded separately 
from any land tenure. 

Thus, by the fifteenth century the class 
of peers was fairly well established ; it ex- 
cluded the mere officials unless they hap- 
pened to be also peers ; it included barons. 
lis great privilege was thatits members 
could only be tried for felony by those of 
their own class. The cleavage between 
them and the high officials who formed 
the council was widened by jealousy and 
the dislike of royal interference by the 
magnates. Indeed, this “doctrine of the 
peerage,” says Professor Holdsworth, “and 


„the accompanying right to trial by Peers 
in the House of Lords was an excellent 


means to tnis end; and so we get the 
establishment of.tne idea of the peerage, 
and the acquisition by the House of Lords 
of a criminal jurisdiction over peers which 
it still retains.” 

Jealousy of the high officials was also at 
the root of the civil jurisdiction claimed by 
the House of Lords. The magnates were 
loth to give up their rights to hear and de- 
termine petitions. ‘there is much research 
at present on hand concerning the precise 
powers of fourteenth and fifteenth century 
Parliaments in regard to these petitions 
and the distinction between the private, 
the collective and the “community” petition, 
the last being usually presented bY the 
Lower House. It-is scarcely meet here to 
explore these paths. Tne results are clear. 
By the end of the Middle Ages the House 
of Lorde, separated, as we have seen, from 
the council, found it had no time for deal- 
ing with the mass or petitions even through 
the machinery of receivers and preliminary 
auditors. ‘lhergfore, it turned over the 
jurisdiction in petitions to the council, but 
Kept in its own hands and in contempor- 
ary idea the claim to hear important cases, 
both of first instance and in error. 

The alliance of the magnates and the 
elected representatives in Parliantent’ was 


‘on & judicial basis. Neither could bear to 
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see the common law of the land interfered 
with by the high officials in the council. 
Their attitude brought them into line with 
the judges of the benches, and in 1366 
this was made evident when a judgment 
of the common pleas was reversed by the 
council. According to the Year Book of 
39 Edw. 3, “the judges paid no attention 
to this reversal before the council because 
that was not a place where judgment could 
be reversed.” After this date jurisdiction 
in error seems to have been left to Parlia- 
ment, 

The agreement of the two Houses as to 
their respective functions was rather more 
complicated. The Commons might have 
asserted some judicial power and it is, 
indeed, not improbable that for a time 
they exercised it. In fact, however, it 
was never forgotten that the magnates only 
were originally associated with the judges 
for the hearing of important cases; more- 
over, the Commons did not desire to be 
burdened with judicature. In answer to a 
petition of the year 1400 it was declared 
that “judgments in Parliament belonged to 
the King and the lords and not to the 
Commons, saving that in respect of legisla- 
tion, taxation and other such things they 
might be asked for their advice and assent.” 

During the Wars cf the Roses constitu- 
tional development was at a standstill; 
througbout the Tudor “government by 
councils” Parliament had little chance 
of asserting its judicial powers. - But these 
were not forgotten. The seventeenth century 
saw the emergence of Parliamentary 
authority and the definition of the kind and 
scope of the judicial powers of the House of 
Lords. 

At this point, therefore, it becomes 
important to leave constitutional develop- 
ment and describle in some detail these 
judicial powers as they ware settled. 

The jurisdiction of the House of Lords 
may be considered under three heads; Civil, 
Criminal and in cases of Privilege. 

During the reign of Edward I. the Lords 
had some original civil jurisdiction ; but 
in the later Middle Ages such cases were 
not heard before it unless the King’s in- 
terests were specially concerned. Where 
the litigant could not get adequate justice 
in the courts below,-especially in matters 
of lunacy or on petitions of right, then the 
case was brought before the Lords as a 
court of first instance. During the Tudor 
perigd jhis jurisdiction passed to the 
councils, but in the first quarter of the 
seventeenth century three. cases were heard 
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by the Lords in this way and their hearing 
was justified by Selden. The decisive con- 
troversy arose in the case of Skinner v. 
The East India Company in 1666, Skinner 
presented to the King a petition against 
the Company in which he complained that 
the Ocmpany had seized his ship, assaulted 
him in his warehouse at Jamba in Sumatra, 
and had taken an island which belonged 
to him. The King referred the petition to 
the Archbishop of Canterbury, the Lord 
Chancellor, the Lord Privy Seal and Lord 
Ashley for a preliminary report. The re- 
ferees were in Skinner's favour, and the 
King then sent a message to the Lords 
telling them to see that justice was done. 
Skinner also independently petitioned the 
Lords, who ordered the Company to file an 
answer. The Oompany denied the allega- 
tions and also pleaded to the jurisdiction, 
“because the matters of complaint in the 
petition are such for which remedy is 
ordinarily given in the courts of West- 
minster Hall, wherein these respondents 
have right to be tried and ought not be 
brought hither... ." The plea was over- 
ruled and the Company ordered to 
pay £5,000 in damages to Skinner, 

Meanwhile the Company had petitioned 
the Commons, who voted that the Lords’ 
prerogatives were illegal. Two conferences 
were held, and the King twice prorogued 
Parliament without any result being arriv- 
ed at. Finally, in 1670 Parliament met 
again and proposed that the proceedings 
should be erased from their books. This 
was accepted and peace was restored. The 
victory was with the Commons. Since this 
time the Lords have never again attempted 
to revive a claim to original jurisdiction, 
and in the opinion of contemporary and 
later lawyers, could not properly do so. 

The appellate jurisdiction in civil cases 
exercised by the House of Lords stands on 
a different footing. During the fourteenth 
and fifteenth centuries, the courts might 
voluntarily adjourn difficult cases of Parlia- 
ment so that they could thereby take the 
opinion of all the judges. Later, the various 
courts of Exchequer Chamber intervened 
as the first appellate courts, and the Lords 
retained a vague but nevertheless real 
judicial power in special cases and in those 
touching the King’s interests. 

Proceedings by way of error from the 
common law courts developed in the later 
Middle Ages. Such procedure was little 
used in the time of the Tudors. There 
were, however, three cases in the reign 
of Queen Elizabeth, and the jurisdiction 
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‘was recognised by the statute which esta- 
blished anew court of Exchequer Chamber 
to amend the errors of the King’s Bench. 
At first, a petition of error wag presented 
to the King in Parliament, „praying that 
the record might be removed into full 
Parliament. Later, procedure by writ of 
error was more usual. In some respects 
this writ was a writ of course, but till the 
time of the Long Parliament the formality 
of a prior petition to the King to grant 
such a, writ was gone through. After this 
date, the writ issued on the warrant of 
the Attorney-General. It was directed to 
the Chief Justice of the King’s Bench 
or other court in which error was alleged. 
The roll and a transcript were brought 
up; these were examined; the roll was 
returned; the plaintiff assigned certain 
errors, and obtained a writ of scire facias 
against the defendant. The defendant then 
pleaded in nullo erratum, and the case 
went for hearing. After the case had been 
heard, it was sent back tothe court from 
which it had come, with a command to issue 
execution immediately. 

In the seventeenth century, the Lords 
also began to hear appeals from the equit- 
able jurisdiction of the Chancellor. Queen 
Elizabeth had consulted the judges upon 
this point. They had replied that the deci- 
sion in question could be referred to 
themselves by way of a special commis- 
sion; the Lord Chancellor could be com- 
manded to rehear the case; or a Special 
Act could be passed when necessary. In 
1621, the House of Lords began their 
claim to interfere with the Chancery. In 
Bourchier’s case the complaint was rather 
against the Chancellor personally than 
against his decree; therefore, Bourchier was 
ordered to apologise, and a committee of 
the House of Lords could find no precedent 
for such appeals. The infrequency of Par- 
liament under Charles I. prevented conti- 
nuous discussion of a question. Private 
Acts were passed to meet special cases, 
and in 1640 certain suits seem to have 
been heard; but there was no real dis- 
cussion of principle till the case of Shirley 
v. Fagg in 1675 (6 S. T. 1122). Fagg hap- 
pened to be a member of the House of 
Commons, so feeling ran high. The Com- 
mons denied the rights of the Lords, and 
had with them Lord Nottingham, Hale, 
Vaughan, and other prominent lawyers. A 
single prorogation had no effect on the 
dispute; but after a second prorogation the 
question was dropped, and the Lords quietly 
retained the jurisdiction they had claimed, 
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The House of Lords did not get the 
right to hear appeals from interlocutory 
orders till 1726, and it was not till 1898 
that it was finally decided that the House 
was bound by its own judgments. At first, 
all peers sat and voted in judicial business. 
Hale recognises and gives some approval 
to the practice, but it was obviously un- 
satisfactory, and in 1844 it was laid down 
that only lords learned in the law should 
sit for the hearing of legal matters. “If 
noble lords unlearned in tbe law,” it was 
argued, “should interfere to decide such 
questions by their votes instead of leaving 
them to the decision of the law lords .. . 
the authority of this House as a court of 
justice would be greatly impaired.” 

The criminal jurisdiction of the Lords 
is both obsolete and existing. As to the 
first of these, Edward I's Statute of 
Treasons gave to Parliament the power of 
deciding what was, and what was not, treason. 
This capacity was half legislative and half 
judicial. and, therefore, need not concern 
us further Inthe Middle Ages the Crown 
could accuse great offenders in Parliament. 
On tke Parliament roll of 1305, which 
we have already mentioned, Nicholas 
de Segrave was thus accused, Other cases 
occurred, but gradually the procednre 
lapsed, to be revived in the time of the 
Stuarts. After the middle of the seventeenth 
century, however, and the trial of the five 
members, such jurisdiction was declared to 
be illegal. 

In the Middle Ages, also, cne subject 
could “appeal” another before Parliament. 
This procedure was much used in the time 
of Richard IL, but it, too, gradually lapsed, 
and in 1663 the Lords themselves declared 
it improper. 

The existing jurisdiction of the House of 
Lords in criminal matters covers impeach- 
ment—now fallen into disuse but mever 
repealed—the trial of a peer by his fellow- 
Peers, and appeals under the Criminal 
Appeal Act, 1807. The last.impeachments 
were those of Warren Hastings in 1787 and 
of Lord Melville in 1805, so that the 
machinery has not been used for nearly 
150 years. The trial. of peers by members 
of their own body has a rather tangled 
history, into tle details of which it is not 
proposed to enter here.. For many centuries 
a peer accused of treason or felony has 
had the right to be tried by his fellow 
peers, and the president of the court is the 
Lord High Steward. If Parliament is in 
session all the peers are judges, and the 
verdict is decided by a majority vote, If 
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Parliament is not in session, the Lord 
High Steward sits with a jury of peers 
whose verdict must be unanimous. Under 
the Criminal Appeal Act, 1907, the Lords 
can hear appeals from the Court of Crimi- 
nal Appeal if the Attorney-General certifis 
that the case “involves a law of exceptional 
public importance, and that it is desirable 
in the public interest that a further appeal 
should be brought.” 

The jurisdiction of the Lords in matters 
of privilege is also a many-sided matter, 
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of which only a brief mention can be made 
here. The House can adjudicate in cases 
of contempt against itself, it can decide on 
the validity or otherwise cf anew peerage, 
and if there is a dispute as to an old 
peerage, the Lords must decide between the 
claimants. : 

Thus the House of Lords is still a com- 
petent legal tribunal for a variety of causes, 
and it may be thatits judicial powers will 
outlast its legislative usefulness.—The Law 


Times. 
e 





TRIAL ON DEPOSITIONS. 


Can the evidence upon a prosecution on 
indictment consist solely in the depositions 
taken before the magistrates who com- 
mitted the accused for trial? To this 
question many persons might not only 
answer “No,” but might well also answer 
that no Qourt in this country would assume 
to try a case in this way. Yet such pro- 
cedure was adopted by the Court of 
Quarter Sessions for the County of Chester 
in R. v. Collins, which came before the 


Court of Criminal Appeal (Branson, 
Humphreys and du Paregq, JJ.) 1938, 3 All 
E. R. 130). 


In “that case the appellant had been 
indicted for breaking and entering a 
pavilion. Before the magistrates at petty 
sessions he stated that he did not wish to 
cause unnecessary trouble, and that it 
would not be necessary for the witnesses 
to appear at quarter sessions, as he pleaded 
“guilty” to the charge. The magistrates 
accordingly exercised their jurisdiction 
under s. 13 of the Criminal Justice Act, 
1925, and bound over the witnesses condi- 
tionally upon notice to attend at the Court 
of trial. When asked to plead at quarter 
sesgions the appellant said that he was “not 
guilty,” and applied for an adjournment 
with a view to proving an alibi, His ap- 
plication was refused: and the depositions 
were read to the jury as the-evidence for 
the prosecution. Upon this evidence the 
appellant was convicted and sentenced to 18 
‘months’ hard labour. 

At common law, depositions were admis- 
sible if between the taking of them and the 
trial the witness had died or become 
insane, or so ill asto be bedridden, or was 
being kept away by the “procurement” of 
the accused. Section 17 of the Indictable 
Offences Act, 1848, made these grounds 
statutory, with the modification that it 
should be sufficient if it was proved that a 


witness prevented from attending thea 
trial by illness was so ill as to be unable 
to travel. It will be thus seen it hag 
always been a possibility thata jury would 
be asked to convict without seeing or 
hearing any witnesses for the prosecution. 
The common law (and subsequently the 
Indictable Offences Act, 1848) provided a 
valuable safeguard in requiring as a condi- 
tion of the useof such depositions that it 
should ba proved that they had been taken 
in the presence of the accused, who had had 
an opportunity of cross examining the 
witness (R. v. Paine, 1695, 5 Mod. 163). 
The admission of such depositions was 
never confined to the specific offence 
charged, so that depositions taken on a 
charge of inflicting grievous bodily harm 
could be used in proof of an indictment 
for murder if the victim died after the 
prosecution had begun: R. v. Fretwell 
(1862, LI. & Ca. 161), Section 13 of the 
Oriminal Justice Act, 1928, now provides for 
the use of a deposition upon the trial of 
any offence “arising out of the same transac- 
tions or set of circumstances.” 

The occasions upon which depositions 
can be read at the trial were considerably 
augmented by the above Act, sec.13 of 
which now contains the whole of the law 
regulating such use of depositions. The 
Act added three new grounds upon which 
depositions can be substituted for direct 
evidence: namely (1) if the witnes:’s evi- 
dence would appear to be, “unnecessary 
by reason of anything contained in any 
statement by the accused”; (2) the witness's 
evidence appears to he unnecessary on 
account of the accused having pleaded 
“guilty”; or (3) by reason of such evidence 
being “merely of a formal nature.” If any 
of these circumstances arise the justic:s, 
“after taking into account anything which 
may be said with reference thereto by the 
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accueed or the prosecutor,” may bind over 
the witnesses conditionally only upon their 
receiving notice to attend. Thereafter 
either the prosecutor cr the accused may 
give such notice and the magisérates are 
required to inform the accused of his right 
in this respect. The section then provides 
that the depositions of such witnesses and 
also of witnesses whose depositions were 
previously admissible (in the circumstances 
already explained) may be read upon 
proof that they were taken in the presence 
of the accused, he having had a full 
opportunity of cross-examining such wit- 
ness. Proof of this condition having been 
fulfilled may either by any “credible 
witness” or by a certificate to this effect of 
the clerk to the justices before whom the 
deposition was taken. 

Ib will be seen that, having regard to the 
statement of the appellant in the present 
cage, the magistrates had had clear jurisdic- 
tion to bind over the witnesses conditionally, 
and Humphreys, J., who delivered the 
judgment of the Court of Criminal Appeal, 
stated that they had properly exercised 
their jurisdiction. However, in his Lord- 
ship’s opinion, when the appellant pleaded 
“not guilty” at quarter sessions the 
adjournment for which he had applied 
shonld have been granted and the wit- 
nesses for the prosecution summoned to 
attend. The provisicn as to the conditional 
binding over of witnesses had in the opinion 
of the Court been enacted to save expense 
and avoid witnesses being put to unneces- 
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ary trouble: but it could never have been 
contemplated by Parliament that this 
provision would be used so asto deprive 
the jury of seeing and bearing the wit- 
nesses when the whole case for the prosecu- 
tion wasin issue. However, as what had 
been done could not be said to be contrary 
to the wording of the section, the Court 
would not quash the conviction upon that 
ground. It was, however, most undesirable 
that such a course should be adopted 
again. His Lordship then pointed out that 
the summing-up had been unsatisfactory, 
and on this ground the ‘conviction was 
quashed. 

Observation of the demeanour of wit- 
nesses, and in particular their answers and 
demeanour under cross examination, are 
rightly regarded as an essential feature of 
trials in this country where questions of 
fact are in issue. The substitution of 
depositions for oral testimony should, 
therefore, only take place in exceptional 
circumstances where serious injustice 
would otherwise result, or where the evi- 
dence is of so formal a character that it 
could not reascnably be challenged. We 
are glad that the Court expressed its un- 
mistakable disapproval of what was done 
in the present case. Having regard to the 
great tradition of fairness to the accused 
which our Courts invariably seek ro follow, 
we are sure thatso unfortunate an occur- 
rence will not be repeated.—The Law 
Journal. 





Extracts from Contemporaries. 


Multipiying Words 

In one of the many conversations between 
Jobnson and Boswell the question how 
‘best and most effectively the latter should 
as Counsel before a Committee of the 
House of Commons, address that body, 
was raised, and Johnson dictated a note 
regarding the subject-matter of the 
petition, andthen added: “This you must 
enlarge on when speaking to the Com- 
mittee. You must not argue there as if 
you were arguing in the schools; close 
reasoning will not fix their attention; you 
must say the same thing overand over 
again, in different words, If you say 
it but once, they miss it in a moment of 
inattention. It is unjust, sir, to censure 
lawyers for multiplying words when they 
argoc; itis often neceessiy for them to 
multiply words”. In this connection it is 


worth recalling the advice which John 
Wilkes gave Boswell on the same subject, 
advice which was not more respectful to 
the High Court of Parliament than was 
Johnson's. Wilkes put it thus: “Be as 
impudent as you can, aS merry as you can 
and say whatever comes uppermost. Jack 
Lee is the “best heard there of any 
counsel; andhe isthe most impudent dog, 
and always abusing us.” 


Jack Lee 

The member of “the Bar bearing this 
name who, according to Wilkes, was “the 
most impudent dog,” later became Soli- 
citor General in the Rockingham ad- 
ministration and Attorney General in that 
ofthe Duke of Portland butit may truly 
be said that his best claim to remem- 
brance is that bis name is emblazoned in 
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the pages of Boswell. For him “Bozzy” 
avowed a great affection, though, as he 
added, “there are not any two. specific 
propositions of any sort in which we 
exactly agree. But the general mass of 
sense and sociality, literature and 
religion, in each of us produces two 
given quantities, which unite and effer- 
vesce wonderfully well. I know few 
men I would go further to serve than Jack 
Lee.” An intervention of Lee in the de- 
bates on the India Bill seems at the time to 
haye created some surprise as coming 
from a Crown lawyer. According to a 
statement of Lord Eldon, Lee is said to 
have expressed his surprise that there 
could be such political strife about what 
he called” apiece of parchment, with a 
bit of wax dangling toit.” Dr. Birkbeck 
Hiil in his exhaustive edition of Boswell 
quotes a Passage from Lee's speech in the 
House, the report showing that he “asked 
what wasthe consideration of a charter, 
a skin of parchment with a waxed seal 
at the corner, compared tothe happiness 
of thirty millions of subjects, and the 
preservation of a mighty empire,"’ which 
is more reasonable than the quotation 
purported to be given by Lord Eldon, 


The Ethics of Advocacy 

Few subjects escaped the inveterate 
curiosity of Boswell in his conversations 
with Dr, Johnson, so we are not surprised 
to find him raising a question as to the 
morality of the practice of the law. 
Did it nots as he put it, in some degree 
hurt the nice feeling of honesty? Totnis 
Johnson, with his massive good sense, 
answered: “Why no, sir, if you Act property. 
You are not to deceive’ your clients 
with false representations of your opinions; 
you are not to tell lies toa judge.” This 
soufid sense appears not to have entirely 
convinced Boswell, for he proceeded to 
ask, “But what do you think of supporting 
acause you know to be bad?” Johnson 
‘assured him that he could not know 
whether the cause was good or badtill 
the judge determined it. Whether this 
was quite an equally sound reply may be 
doubted, for in many cases the advocate 
may well be convinced in hisown mind 
that his case is hopeless; but Johnson 
obviously was not thinking of such a state 
of matters but of one where it was by no 
meansclear as to the precise legal posi- 
tich. “Boswell then queried whether 
Sflecting a warmth when in fact you have 
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none, and appearing to be clearly of one 
opinion when you are in reality of a 
different opinion, did not ‘impair one’s 
honesty"? Was there nos some danger 
that a lawyer might put on the same’ 
mask in comimon life, in the intercourse 
with his friends ? Johnson was wonderfully 
Patient under this cross*examination on a 
subject which was purely hypothetical, 
and gso he said that “everybody knows 
you are paid for affecting warmth for 
your client; and itis, therefore, properly 
speaking, no dissimulation... A mah will po 
more carry the artifice of the Bar into 
the common intercourse of society, than a 
man whois paid for tumbling upon his 
hands will continue to tumble upon his 
hands when he should walk on his feet.” 
In the Life of Lord kidon there is a note 
of conversation between him and Jack 
Lee, already mentioned, on this same 
subject, and Eldon, then of course 
simply John Scott, questioned whether 
Johnson's view could well be supported.— 
The Law Times 


identification. of Burglars “Can 
Opener” by its Silhouette in Dust— 

An interesting case involving the 
identification of a burglar’s tool is reported 
in the October, 1937, number of the Archiv 
fur Kriminologie by Dr. Wladyslaus 
Sobolewski, of the Polish National Police, 
Although the circumstances of the case are 
somewhat unusual, the investigation by the 
police and the technical laboratory is 
illustrative of the successful results that can 
be obtained by the careful observation and 
preservation of seemingly insignificant 
traces found at thescene of a crime. 

In the deposit room of a courthouse 
burglars effected the opening of a metal 
safe by cutting out a section of the outer 
casing around the lock with a so-called 
“can opener.” Although several tools 
were left behind by the burglars an 
examination of them disclosed no identify- 
ing traces. The “can opener’ itself was 
not present. The floor, as well as the 
objects near the safe, was covered witha 
layer of finely pulverized dust which had 
obviously originated from the packing 
material between the outerand inner metal 
casings of the safe, and had gradually 
settled out,of the air inthe room. Foot- 
prints were found in the dust on the floor 
but they were too dim to be of value. 
However, on the top of a table in the room 
there was . observed the outline’ of the 
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cutting head of a “can opener” which was 
formed in silhouette by the fine dust 
settling upon the tool while it had laid 
there during the looting of thesafe. This 
‘trace was photographed by the ‘police in 
natural size and preserved «for future 
reference. Several months later a number 
of well known safe breakers were arrested 
while in the act of burglarizing a safe in 
the same city. Among the tools found in 
their possession was a “can opener” of 
the type usedin the courthouse burglary. 
This waf? sent to the police laboratory for 
comparison with the reproduction of the dust 
imprint. In order to make such a com- 
parison the opener was placed on a piece 
of black paper and fine plaster dust was 
blown upon it with the aid of a dust 
sprayer. After carefully removing the can 
opener the trace was photograpbed. Three 
rectangular areas were cut out of this 
photograph and the resulting “stencil” 
pasted upon the copy of the dust imprint. 
Perfect correspondence was established, 

The author states in conclusion “that the 
successful results of scientific and technical 
police laboratories are possible only if 
the police investigating at the scene of the 
crime co-operate intelligently ,and they can 
dotbis cnly if they are kept informed of 
developments of scientific criminal investiga- 
tion by regular reading."—Criminal Law 
and Criminology. 


Fair Trial. 

Magistrates are so uniformly fair to 
accused people who come before them that 
itis rare for the higher courts to have to 
intervene in order to secure fair play. 
The recent decision of the Court of Criminal 
Appeal in E. v. Philips and Quayle, of 
which we have now a full report (1938, 3 
All E. R. 674; post, p. 128) was a case 
where, quite inadvertently, the examining 
magistrates were not quite fair to a prisoner 
or not so scrupulously fair as the Indictable 
Offences Act, 1848, requires them to be. 
Tt is essential’ under sec. 17 of that funda- 
mental statute that when a person is brought 
before magistrates on an indictable charge, 
the evidence against him be given in his 
(the prisoner's) presence. ‘Thus he can see 
the witness's demeanour and object to any- 
thing which is irrelevant, or cross-examine 
on the spot. In the case in hand the magis- 
trates had spent many.days in examining 
charges against the second prisoner. Then 
they decided to charge the first, and he was 
prought before them and the depositions of 
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the previous days read over. Of course the 
deponents were there again, and deposed 
to the truth of what was read out; and they 
were left open tothe first prisoner’s cross- 
examination. But this was not enough to 
satisfy. the Act, even though to some people 
it may seem to meet the reasonable ends of 
justice. The case was more or less a 
corollary to R. v. Gee, etc., (1936, 2 K. B. 442) 
where too much was allowed for convenience, 
too little for strict procedure.—T'he Law 
Journal. 


Uncivil Aviation. 

“There's salesmanship in hayen; their 
slogans are all out.” Macbeth, supped 
full though he had of horrors, was spared 
the modern desecration of the sky in the 
name of commerce, to which Mr. A, P. 
Herbert called attention at the end of last 
session by letters to the Press and bya 
Bill which he introduced before tha House 
of Commons. Regulations for commercial 
flying may be made by Order in Council 
under sec.5 of the Air Navigation Act, 
1936, and it has been made an offence to 
use any balloon, parachute, or other similar 
device for the purpose of advertising on 
or over any house. The Under-Secretary 
of State for Air stated in the. House 
recently that it was doubtful whether 
advertisement by aeroplane—doubly ob- 
noxious because of the noise—would come 
within the prohibition, and did not seem 
hopeful that regulations could be framed or 
enforced, though he said the matter was 
under consideration by the Air Ministry. If 
it be granted that aerial advertisement is 
nasty, noisy, and unnecessary, . that it 
has increased, is increasing, and ought to be 
abolished, then Mr. Herbert’s Bill is an easy 
remedy. It provides shortly that no 
advertisement shall be exhibited upon or 
by means of any aircraft, balloon, paracifute, 
kite or other similar device in flight over 
any part of the United Kingdom or of the 
territorial waters thereof. Some exception 
might be made, as a concession to civil 
flying, in the case of organised air displays. 
Apart from that it is illogical to distinguish 
between one place and another, or one 
advertisement and another; though it is 
particularly repulsive, when lIcoking up to 
see the cause of one more noise, to find it 
is some quasi-medicinal quackery. Did 
any modern Faustus ever cry, as he saw 
Blank's Potion stream in the firmament, 
“One drop would save my soul"?-—The Law 
Journal. 
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TAKING DEPOSITIONS IN INDICTABLE CASES. 


The taking of depositions with a view to 
2 committal for trial may often appear to 
both prosecution and defence a waste of 
time, The defendant, if he knows that 
there 18 & strong case against him, may well 

e anxious to stand his trial as soon as 
Possible, and if the magistrates have form- 
ed the opinion that the cass is ons in which 
they will almost certainly commit, they 
may be inclined to think that the public 
interest will best be served by taking what- 
ever steps are reasonably possible to shorten 
the Preliminary proceedings. With these 
considerations in mind there has grown up 
a custom in some magistrates’ courts that, 
where persons charged with joint offences 
have been arrested at separate times, the 
delay consequent upon taking the witnesses, 
who have already testified, through their 


- evidenze again, should be avoided by read- 
ing to each witness his deposition in the. 


presence and hearing of the newly arrested 
man, and asking the witness the compre- 
hensive question whether his deposition is 
correct. 


This practice does not accord with the. 


terms of section 17 of the Indictable Offen- 
ces Act, 1843, which provides that the exa- 
Minlag justics or justices...“shall in the 


preseice ofthe accused person, who shall. 


be at liberty to put questions to any witness 
produced against him, take the statement 


“on oath or affirmation of those who shall 


eo 


know the facts and circumstances of the 
case and shall put the same into writing.” 
. These words clearly imply thatthe spe- 
cific-questions and answers making up the 
deposition sball be given in the presence 
of the accused and not merely a general 
answer that statements taken previously, 
not in the presence of the accused, are 
correct. At the end of last tarm the Court 
of-Oriminal Appeal had occasion to consider 


.& Case ofthis nature, and quashed a convic. 


1179, 3. 


tion obtained following the taking of depo- 
sitions in this manner. 

In this case, R. v. Philips and Quayle 
(193%, 3 All B. R. 674; ante, p. 128) in which 
their Lordships (The Lord Chief Justice, 
Charles and du Parca, JJ.) gave judgment 
on July 27, the appellants had been con- 
victed before the Commissioner at the Cent- 
ral Criminal Court on an indictment con- 
taining 17 counts alleging conspiracy, oh- 
taining goods by false pretences and ob- 
taining credit by fraud. In December, 1937, 
the appellant Quayle was brought before 
the Brentford magistrates, who heard 35 
witnesses. In March Philips was arrested 
and jointly charged with Quayle. Each wit- 
nesse's deposition was read over in the 
presence of both accused and the witness 
was asked a question the answer to which 
appeared atthe end of the deposition as: 
My deposition has been read over ta me 
and it is correct.” Thereafter further evi- 
dence was given in the presence of both 
appellants. At the trial, counsel for Philips 
moved to quash the indictment, but the 
learned Commissioner ruled against his 
submission, and in theresult Philips was 
convicted on all counts of the indictment, 
and Quayle on counts 9t017. The depo- 
sitions taken before Philips had been arrest- 
ed formed the subjact-matter of counts 1 to 
8, on which, it will be noted, Quayle was 
acquitted. 

Counsel for the appellant relied upon it. 
v. Gee (1936, 2 AILE. R 89) in which the 
“depositions” had consistel of the state- 
ments previously taken by a Ohief Cons- 
table and read over to the witnesses by the 
clerk of the Oourt and signed by them as 
their “depositions.” In that case the Court 
həld ‘that the committal had been a nullity, 
and in the exercise of its discretion either 
to direct a fresh committal or discharge 
the accised, adopted the latter course. We 


* ig 


pointed out atthe time (81 Law Journ, 342) 
that the course taken by the magistrates 
in that case, althcugh valuable as saving 
time, deprived the accused of hearing the 
Witnesses give their evidence im “their own 
way. It was, moreover, pointed out that the 
present case was stronger than R. v. Gee, 
asthe appellant Philips had never had an 
opportunity to observe the witnesses give 
their detailed evidence at all, and had had 
no reasonable opportunity of cross-examining 
the witmesses upon their comprehensive 
statement that their depositions were true. 
It was further argued that the committal 
upon these charges being invalid, vitiated 
the committal upon the charges the result 
of the subsequent evidence, the committal 
being all one act. 

Delivering the judgment of the Court, 
the Lord Chief Justice stated that in their 
Lordships’ opinion the irregularity in the 
present case was just as serious asin R.v. 
Gee. He pointed out that the words of sec- 
tion 17 of the Indictable Offences Act, 1848, 
were imperative (“the justice or justices... 
shall..."), If they were obeyed, the accus- 
ed would have an opportunity of objecting 
to inadmissible evidence and seeing that 
the answers were accurately recorded. As 
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this had not been done, the “Court would, 
follow the course taken in R. v. Gee and 
quash the conviction of Philips on those 
counts in respect of which there were no 
valid depositions. But the Court considered 
that the wording of section 25 of the Indict- 
able Offences Act (“if in the opinion of such 
justice or justices such evidence is sufficient 
to put the accused upon his trial for an 
indictable offence”), showed that there is 
technically a separate committal in respect 
of each indictable offence. Therefore the 
conviction of Philips on counts 9 to 17 
would stand, but his sentence would be 
reduced from 3 years’ penal servitude to 
20 months’ hard labour. So far as Quayle 
was concerned, asthe whole of the deposi- 
tions had been taken in his presence, his 
appeal would be dismissed. 

In considering this case it should be borne 
in mind that, as was shown in R. v. Collins 
(1938, 8 All E.R 130) upon which we re- 
cently commented (86 Law Journ. 126), de- 
positions to-day may play an important 
part in a criminal trial. It is, therefore, 
right that those safeguards which the law 
has provided for securing the accurate tak- 
ing of depositions should be strictly observ- 
ed.—The Law Journal. 





CRIMINAL LAW AND PRACTICE 
ACCIDENTAL EVIDENCE AS TO CHARAOTER,. 


The proper course for the court to adopt 
when a witness accidentally lets slip a 
statement prejudicial to the prisoner’s 
character was recently considered by the 
Court of Criminal Appeal in R. v. Firth 
(1988) Cr. App. Rep, 148. At a trial 
for jiarceny and house-breaking a police 
officer who gave evidence for the prosecution 
was cross-examined by the prisoner's 
counsel as to things wich he had teken 
from the prisoner’s house to forward to the 
Director of the Forensic Science Laboratory 
at Nottingham. In reply to a question 
about sawdust, he volunteered that there 
was some hemp, “but this matter was 
relating to other things which if mentioned 
here, might not be in favour of the 
prisoner,” 

Counsel for the prisoner then asked for 
the jury to be discharged, but the Assistant 
Recorder refused his request and in sum- 
ming up warned the jury not to consider 
any more the answer of the police officer, 
which had nothing to do with the case. 
The prisoner was found guilty of larceny 


and house-breaking and was sentenced to 
three years’ penal servitude. 

“Ib is always a very difficult matter,” 
said the Lord Chief Justice, in delivering 
the judgment of the Court of Criminal 
Appeal, “to arrive with certainty at the 
effect which a certain incident may have 
had on the minds of the jury, and it is 
important to remember that a jury con- 
sists not of one person, but of fiwelve 
persons. It may be profoundly difficult to 
arrive with anything like real certainty at 
the cause which operates on the mind of 
each one. Ought a prisoner to be called 
on to take that risk...The appellant had 
not asked for the answer himself. 
police officer was being cross-examined, 
and had volunteered a piece of evidence, 
which can hardiy haye been anything but 
highly prejudicial...It seems to us in a 
high degree dangerous to permit the trial 
to ccnolinue to its end where such an 
irregularity has occurred as that which 
here was inadvertently permitted..:.The 
question is not whether the words might 
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with more cate have been avoided, but 


` whether the risk involved in refusing an- 


other jury should have been accepted. The 
Yisk seems to us too great to have been 
taken, and it follows that the appeal must 
be allowed and the conviction quashed.” 

The court followed R.v. Peckhan (1935), 
25 Or. App. Rep. 125. That was a case 
of chicken stealing. A witness for the 
prosecution, in reply to a question in cross- 
examination as to whether he had been 
in the prisoner's house, said that he had 
been in the house while the prisoner was 
away in prison. Oounsel for the prisoner 
objected and asked for a fresh jury and 
a Yre-commencement of the trial. The 
application was refused, No further re- 
ference was made to this statement during 
the proceedings and the prisoner was 
convicted. 

The Court of Criminal Appeal commented 
on the failure of the Deputy Ohairman at 
Quarter Sessions to warn the jury not to 
pay any attention to the inadvertent state- 
ment made by the witness and added: 
“It may be that in particular cases and 
on pariicniar facts it ia mot necessary 
for a reference to be made ia the 
summing up to a prejudicial statement 
of this kind inadvertently made by a 
witness. But there is a great difference 
between those cases and the present case 
in that here there was an ‘application by 


counsel for the prisoner that the trial ` 


should be started afresh. .. .In the opinion 
of this court, where a statement with re- 
gard to a prisoner's, previous record is 
inadvertently made from the witness-box 
to his prejudice, and his counsel applies 
for the trial to be begun again before 
another jury, the court ought to begin the 
trial again.” 

With regard to this statement the Lord 
Chief Justice said in R.v. Firth (above): 
“Those words are sufficiently free from 
ambiguity. There are evidently three 
elements: (13 A statement with regard to 
a prisoner's previous record or of that 
kind inadvertently made from the witness- 
box; (2) the statement must be to the 
prejudice of the prisoner: (3) an application 
by the prisoner's counsel for the trial to be 
begun again before another jury.” 

There is authority to the effect that the 
discharging of a jury in the course of the 
trial and the swearing of a fresh jury is 
& matter solely in the discretion of the court 
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-trying the case and is not subject to review 


by the Court of Criminal Appeal (R. v. 
Lewis, 78 L.J. K. B. 722). In that case 
some of the witnesses for the Crown were 
not ready dnd the Court of Criminal Appeal, 
in addition fo intimating that they could 
not review the exercise of the discretion 
by the court below in refusing to discharge 
the jury, held that a jury should not be 
discharged in order to assist the prosecu- 
tion tostrengthen their case. In that case, 
however, all that was held was that the 
fact that the jury had been distharged 
was not a ground of appeal. 


There have also been cases in which the 
court affirmed a conviction despite pre- 
judicial statements made by witnesses. 
In R. v. Williams and Woodley, 14 Or. 
App. Rep. 135, the Recorder in the course 
of his summing up said that he would 
later hand them an abstract of the in- 
dictment. He did so, but did not notice 
that there were notes of previous convictions 
against the appellants at the foot of the 
abstract. The court held that the case 
came under the proviso to s. 4 of. the 
Criminal Appeal Act, 1907, and that in 
spite of the serious irregularity, no sab- 
stantial miscarriage of justice had in fact oc- 
curred. Iu R.v. Lester, 20 Or. App. Rep. 25, 
an offence of shop: breaking was committed 
during the prisoner's escape from penal 
servitude, and the disclosure of the fact that 
he was an escaped convict was practically 
invited by the nature of the cross examina- 
tion. The appeal was dismissed in that 
case also. 


Finally, in this connection it is extremely 
important to bear in mind the words of 
Channell, J. in Cohen v. Bateman, 2 Cr. 
App. Rep. 197, at p. 208, approved by 
Lord Reading, CO, J., in R.v, Willians and 
Woodley, at p. 137 of 14 Cr. App. Rep.: 
‘If, however, the court in such a case 
comes to the conclusion that on the whole 
of the facts, and with a correct decision, 
the only reasonable and proper verdict 
would be one of guilty, there is no mis» 
carriage of justice, or at all evente no 
substantial miscarriage of justice, within 
the meaning of the proviso, notwithstanding 
that the verdict actually given by the 
jury may have been due to some extent 
to, such an error of the judge not being 
a wrong decision of a point of law":—The 
Solicitors’ Journal. 
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IMPERIAL ACTS, 19388. 


ACT NO. XX OF 1938 
THE CRIMINAL LAW AMENDMENF ACT, 1938 


Received the assent of the Governor General on 
the lith September 1938, and is published in the 
tnan of India, Part4, dated the 17th September, 


An Act to amend the criminal law. 

Whereas it is expedient to supplement 
the criminal law by providing for the 
punishment of certain acts prejudicial to 
the recruitment of persons to serve in, and 
to the discipline of, His Majesty's Forces; 
It is hereby enacted as follows :— 


1. Short title, extent and commencement. 

(1) This Act'may be called the Oriminal 
Law Amendment Act, 1938. 

(2) It extends to the whole of British 
India. 

(8) It shall come into force in a Pro- 
vince on such date as the Provincial 
Government may, by notification in the 
official Gazette, appoint in this behalf for 
such province. 


2. Dissuasion from enlistment and in- 
stigation to mutiny or insubordination after 
enlistment. 

Whoever— 

(a) with intent to affect adversely the 
recruitment of persons to serve 
in the Military, Naval or Air 
Forces of His Majesty, wilfully 
dissuades or attempts to dissuade 
the public or any person from 
eatering any such Forces, or 

(b) without dissuading or attempting to 


dissuade any person from enter- 
ing such Forces, instigates the 
public or any pers'n todo, after 
entering any such Force, any 
thing which is an offence punisl- 
able as mutiny or insubordina- 
tion under section 27 of the Indian 
Army Act, 1911, or sections 10 to 
12 and 14 to 17 inclusive of the 
Naval Discipline Act as applied 
tc the Indian Navy by the Indian 
Navy (Discipline) Act, 1934, or 
sections 35 to 37 inclusive of the 
Indian Air Force Act, 1932, as the 
case may be, 

Shall be punishable with imprisonment 
for a teim which may extend to one year, 
or with fine, or with both. 

No person shall be prosecuted for any 
offence under this Act except with the 
previous sanction of the Provincial Gov- 
ernment. 

Exception 1.—The provisions of clause 
(a) of this section do not extend ta com- 
ments on or criticism of the policy of 
Goverament in connection with the Military, 
Naval or Air Forces, made in good faith 
without any intention of dissuading from 
enlistment. 

Exception 2.— The provisions of clause 
(a) of this section do not extend to the 
case in which advice is g.ven in good 
faith for the’ benefit of the individual to ` 
whom it is given, or for the benefitof any 
member of his family or of any of his de- 
pendants. 


Extracts from Contemporaries. 


Juvenile Delinquency. 

Readers concerned with {the subject of 
juvenile delinquency will find matter for 
thought in an interesting article from the 
pen of Miss Winifred A. Elkin in the July 
issue of the “Social Service Review.” It 
is not possible within the limits of the 
space at our command to deal adequately 
with the important points. raised in the 
article, but the urgency of the problem 
justifies some reference to the matter and 
to the writers suggestions for improving 
the existing position. With regard to the 
machinery available the writer states that 
it is common to find young offenders who, 
for one reason or another, need to be 


removed from their surroundings fbr a 
time, but who do not require the long 
training and institutional life offered by 
the approved schools, and she points to 
the increased facilities now rendered avail- 
able by the grant made from public funds last 
December for the boarding out of or placing 
in lodgings of children and young persons 
asa condition of,probation. This, however, 
is a solution which only affects delinquents, 
and the writer urges that a condition of 
residence should be available for application 
in the case of those who are beyond control 
or in need of care and protection and in 
relation to whom the courts have no dlterfa- 
tive but committal to an approved gehool, 
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even though residence with a family or in 
a hostel might be more suitable than 
institutional life. She also emphasises the 
need for the establishment of “observation 
centres” for specially difficult cases. This 
need, it is recollected, was recognised 
by the Departmental Committee on the 
Treatment of Young Offenders as long 
ago as 1927, “but,” it is said, “the 
courts to-day are still liable to be faced 
with the impossible tusk of prescribing 
treatment when the cause of the trouble 
is not understood and cannot be diagnosed.” 
These observation centres would in the 
writter's view also be in a position to 
perform valuable work in advising the 
courts on the allocation of children to the 
Various approved schools, 


The Juvenile Court. 

Miss Elkin rightly contends that the 
examination of existing machinery, and the 
use which tke courts make of it, should be 
treated as separate questions. Her views 
on the former subject have been sketched 
in the preceding paragraph. As to the 
latter, she is of opinion that tLere is room 
for much legitimate criticism of the courts, 
though most cf the popular criticism is 
based on a misconcepticn. The Children 
and Young Persons Act, 1933, while ex- 
tending the jurisdiction of these courts, 
left the aims and methods of the courts 
the same as they were before. The trouble, 
it is contended, is partly that the courts 
have been built up on two distinct con- 
ceptions. According to the Departmental 
Oommittee on the Treatment of Young 
Offenders, the principle of guardianship lies 
at the root of all juvenile court procedure, 
but the courts are ‘definitely criminal 
courts, since their jurisdiction is determined 
at the lower limit by the age of criminal 
responsibility.” The writer urges that the 
idea of guardianship and the idea of cri- 
minal responsibility are not in reality 
compatible. The question cannot be reduced 
to one of relative severity or leniency: 
“What matters is whether the court has 
recognised what are the child’s problems 
and what are the best methods of finding 
a solution of them.” The writer deplores 
the lack of specialised’ information that 
would supply sonfe reasoned basis for the 
policy of the courts, and still more the fact 
that the justices are not trained for the 
task of dealing with juvenile offenders. 
‘Therese can, she states, be no hope of 
achieving the best results so long as the 
<gourts are run on the present “haphazard 
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and amateurish system.” She does not 
advocate that the juvenile courts should be 
presided over by stipendiaries, but desires 
that the lay justices should be trained for 
their work, that the courts should. be in- 
spected so thatthe justices could be given 
help and advice, and that they should be 
organised with a clerical -staf sufficient 
to make the compilation of adequate re- 
cords a possibility. We have devoted some 
space to this subject in view of its re- 
cognised urgency, but it has only been 
possible bri fly to sketch the main points 
without going fully into the writer's argu- 
ments. In view of this necessarily summary 
treatment it may be preferable to refrain 
from criticisms which suggest themselves, 
Readers desiring further information may 
be advised to peruse the article itself, and 
will doubtless form their own views on the 
subject.—The Solicitors’ Journal. 


Forensic Roentgenography 

The anatomical studies made upon the 
bodies of the two victimsin the now famous 
Ruxton case, tried in Sectland in 1936, and 
particularly the identifications made as a 
result of the examination of the skulls, 
have stimulated interest in methods of 
personal identification which might be 
utilized in instances wherein dismember 
ment, disintegration, or sme other cause has 
rendered the application of the fingerprint 
method impossible. A method of consider- 
able potential value involving the use of 
roentgenograms of the nasal and accessory 
sinuses and mastoid processes was pro» 
posed several years ago by Dr. Frederick 
M. Law of New York following his success- 
ful identification of a badly disfigured body 
by this means. Although the case reported 
by him seems to be the only one of ite kind 
on record, it is considered of sufficient 
interest to be recounted here. 

The person in question was operated 
upon for left-sided matciditis in January, 
1920, andin the year 1925 went to India. 
On June 8, of that year he suddenly dis- 
appeared from his camp on the Indus 
River in Kashmir. Seventeen days later 
the bodies of two white men, disfigured 
beyond recognition, were recovered from 
the riverat a distance of 70 miles below 
the camp. Upon ex:mination of the bodies 
it was found that both bore thescar,of a 
left sided mastoid operation, one a radical 
and the other a simple operation, The 
scar of the simple operation indicated that 
the remains were ‘probably those of the 


~person who had been operated upon in New 
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York and whose roentgenograms were in 
the possession of the author, and this body 
was finally shipped to the New York City 
Morgue for examination. With reference to 
the identification made by Dr. Law, he writes 
as follows: 

_“Fingerprints on record would have been 
of no aid, for one arm was gone and there 
was scarcely any flesh on the bones of the 
other hand. The facial bones were almost 
bare of flesh. However, an examination of 
the sinuges and mastoids with a portable 
‘machine at the morgue, and comparisons 
of the resulting films withthe plates on file 
established beyond any possibility of doubt 
that both sets of roentgenograms were of 
one and the same individual. The opera- 
‘tion on the left mastoid following the first 
examination had destroyed its value for 
identification, but as both sides had been 
examined, the right mastoid was available 
for comparison. Thirteen points of identity 
in the sinuses and seven in the right mastoid 
were noted; the number could have been 
extended indefinitely. 

In discussing the application of this 
procedure as a possible additional means 
of identification, Dr. Law points out that 
the use of roentgenography depends only 
upon economic considerations, since the 
“feasibility of the methcd and validity of the 
‘identification have been fully established.” — 
Criminal Law and Criminology. 


‘Unnecessary Lies. 

Telling a lieis never to be commended, 
but there are degrees of turpitude in deceit. 
‘Those who practice in the criminal courts 
are apt to be forgiving towards persons 
who lie in an attempt to get themselves out 
of an awkward hole, and even the poor 
and hard-up man or woman who makes 
false statements to get public money, 
though he or she must usually be discourg- 
ed by punishment, is looked upon with a 
certain amount of commisseration. 

When, however, we read of a woman who 
lies to get an old age pension when she has 
eleven thousand pounds lying to her credit 
in a bank, we get thoroughly nauseated. 
The following report from Cardiff, a short 
while ago, gives the case in point. 

Mrs. Mary Jane Jones, seventy-one, a 
widow, of Danyllan Farm, Bedwellty, was 
fined £50 and ordered to pay £50 costs at 
Blackwood (Monmouthshire) police court for 
making false statements for the purpose of 
obtaining the old age pension for herself. 

For the prosecution, it was stated that in 
her application form the defendant stated 
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that her income from all sources was not 
more than £1 a week. Later she admitted 
to the local excise olficer that she had an 
income of £ 5to £6a week, and investiga- 
tions showed that she carried on a flourish- 
ing haulage business from which she re: 
ceived last year £1,248, and had over £11,000 
to hercredit atthe Bargoed branch of Bar- 
clays Bank. , 

For the defenceit was siated that Mrs. 
Jones had been wrongly advised whea filling 
up the form. It was further stated that an 
account prepared by her solicitors showed 
that her net income for the year ending 
August, 1937, was only £ 124, 19s. after meste 
ing all expenses. 

In imposing the above penalty the chair- 
man said the bench regarded it as one of 
the most serious cases that had ever come 
before the Court. ' 

“Wrongly advised” seems a feeble ex- 
cuse for a defendant possessed of her facul- 
ties. The bench was, we feel, exceedingly 
well advised in treating this astonishing 
lapse severely.— Justice of the Peace. 


Public Rights of Way. 

As readers know, the Rights of Way Act, 
1932, enables a Jaadowner to negative an 
intention to dedicate ways over his pro- 
perty by the deposit with the local authori- 
ties of the district of large scale maps 
indicating the ways which are admittedly 
public and by making at prescribed in- 
tervals statutory declarations to the effect 
that no new ways have been dedicated. 
For reasons which are sufficiently clear 
the Act does not make provision for any 
complete elucidation of the public rights 
in this regard, but the authorities which 
have taken steps to render the position 
clear may rightly be said to have earned 
public gratitude. The pioneer in this 
respect appears to be the Essex Coanty 
Council which, on presentation of a report 
by the highways committee in 1932, ordered 
that maps should be prepared of all public 
rights of way over which the council had 
jurisdiction and that such ways should be 
signposted. A letter from the county 
surveyor which lately appeared in The Times 
indicates that in pursuance of this order 
some 2,600 mile have so far been “authen- 
ticated.” As might be expected, one of the 
effects of signposting has been the bringing 
of matters to a head, numerous difficulties 
having arisen in regard to the status of 
many of the ways. Practitioners famikar 
with rights of-way cases will readily 
appreciate thesnature of these difficulties 
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and the council may, perhaps, be regarded 
as fortunate in that many cases have been 
successfully dealt with in conjunction with 
the clerk without recourse to litigation. 
One can readily sympathise with landowners 
and farmers in connection with the increased 
user of the ways occasioned by their delinea- 
tion on maps open to pablic inspection, 
particularly in view of their use by a 
number of persons unversed in “the courtesy 
of the countryside”; but the balance of 
convenience must be said to favour wider 
authentication of public rights and it may 
be hoped that those placed in a position 
to enjoy the countryside by the use of 
footpaths thus brought to their notice will 
not be slow to appreciate the limited 
nature of the right with which they as 
members of the public, are invested, and 
will be brought to a realisation of the 
serious injuries which may attend such acts 
of commission and omission as trespassing 
“among crops and failure to close gates.— 
The Solintors’ Journal. 


Case for a blood Group Test. 

At St. Albans, on the 18th August, aman 
was committed for trial at the Central Cri- 
minal Court on four charges of incest with 
his daughter. Thesolicitorfor the defence 
said that the relationship between the de- 
fendant and the girl was the essence of the 
charges, and if it could be shown that she 
was notin fact his daughter that would be 
-a complete answer. 

“There is, of course, one way in which 
that might be shown, and that is by a blood 
test. I know that the bench has not” the 
power to make an order in the matter, and 
itis purely a question for the mother and 
daughter to say whether or not they are 
prepared to undergo such a test. In that 
connection the bench might see their way 
clear to make an observation upon it.” 

After a retirement the chairman said that 
the bench were not prepared to express 
any opinion with regard to the blood test. 

The ruling was, of course, a proper one, 
but it does seem almost as though there 
ought to be machinery by which the blood 
test could be imposed in such a case. It 
might or might not be conclusive. It might 
show thatthe accused could not be the young 
woman's father, in which case he would 
be entitled to acquittal. It might show that 
he might be her father; it could not show 
that he is her father. A failure to show 
non-paternity would leave the case exactly 
as it*was without the test, see article at 
p. 429, ante, The issue of relationship would 
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then be left to be settled by the presump- 
tion of legitimacy and any evidence which 
might be available tending to negative that 
presumption—.Justice of the Peace. 


A Quick Pedestrian. 

The Hendon justices recently fined a 
a motorist under the Pedestrian Crossing 
Places Regulations, for not allowing free 
and uninterrupted passage to a pedestrian. 

The pedestrian said he had to stop sud- 
denly toavoid being knocked down. “He 
hit the car with his umbrelia t® make it 
stop.” We did not know that cars were 
assentitive as that, though there is a cage 
on record of a railway train being stung 
into action. “Do you know”, said Kipling in 
The Vortex, “that if you sting an engine 
driver if is the same as stinging his train? 
She starts with a jerk that nearly smashes 
the couplings, and runs, barking like a 
dog, till she is out of sight.” 

Yet when you come to think of it, smash- 
ing a windscreen will stop a car, because 
the driver will develop arighteous jndigna- 
tion at the man he has nearly run over, 
and stop to know'What-the” he is doing. 
The impatience of the wrong-dcer with his 
victim is a well-known psychological pheno- 
menon. It rises into frenzy at retaliation, 

But itis a dangerous method of dealing 
with a car. Supposing the breaking of the 
windscreen startled and confused the driver 
into a fatal collision—he is ex hypothesi not 
a person to be trusted —the pedestrian 
might have alot of trouble in explaining 
his position to the satisfaction of a coroner, 
It is better to reserve the umbrella for 
rain.—dJ ustice of the Peace, 


“Accident prone” Drivers. 

Tne Daily Telegraph recently published 
an interesting note u ona report to Cone 
gress of the Bureau cf Public Roards of the 
United States Department of Agriculture. 

“It corresponds rougaly wi.h an anylysis 
of a year’s road accidents by the Ministry 
of Transport. Many interesting conclusions 
are reached, as for instance, that drivers of 
borrowed cars are more likely to have 
accidents than owners, and that the passen- 
ger runs a greater risk of death than the 
driver. 

“A special section of the report discusses 
the ‘accident-prone’ driver. Certain of the 
States, notably Cunnccticut, maintain full 
records of the road careers of all drivers 
licensed ; these records make it possible 
to check the existence of ‘accident repeat: 
ers, 
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“For this analysis the six year record: 
of every tenth name in the Connecticut files 
was studied. There were 2,95,000 drivers in 
the State, so that a large number of records 
were taken count of. The study,’ revealed 
the presence of a small group that was 
definitely accident-prone and a much larger 
group definitely accident-free. 

“Four per cent. of the driver population, 
states the report, cause thirty-six per cent. 
of the accidents. With this small but des- 
tructive group trained, disciplined or remov- 
ed from the highways, the accident toll 
would be greatly decreased. 

“Similar investigations with public ser- 
vice vehicle drivers in New York and in 
Paris corroborate this conclusion.” 

We should like to see a similar in- 
vestigation undertaken in his country. If, 
by eliminating four out of every hundred 
drivers, we could reduce the casualties by 
one-third, it would be worth while. Nor 
would these eliminated as drivers have any 
right to complain, fur they are at least as 
dangerous to themselves as others. Of 
course, they do to some extent eliminate 
themselves, but this process is slow and 
chancy.—v ustice of the Peace. 


Counsel and Client. 

Curtis Bennett was briefed forthe appeal, 
and with more courage than most people 
realised, advised that “Bobs” should appear 
unmuzzied in court. He finished his speech 
with one hand in his pocket and the other 
caressing his cilent, who while on the table 
beside him had had sufficient good sense to 
confine himself to onesmall snap at his defen- 
der's fingers. The scene in court was all the 
more creditable to the two chief actors as 
jt seems that during the consultation in the 
yard before the hearing at the Sessions 
“Bobs” had done his best to get his teeth 
into his advocate’s leg. The eloquence of 
Ourtis Bennett and the intelligently restrain- 
ed demeanour of the appellant saved the 


day. Amid the cheers of the spectators- 


“Bobs” returned home in triumph with a 
lorry load of supporters and the papers 
announcing “A Great Dog Fight at Sessions,” 
relegated world events to a.secondary place. 
Curtis Bennett walked quietly out of the 
court without saying a word toanyone, At 
any rate his client could not grasp his hand 
in gratitude.—The Solicitors Journal. 


A.Dog Comes to Court. 

The dog who recently barked so appro- 
priately at the Thames Police Court as to 
appear to be giving ansyersto the questions 
of the learned Magistrate concerning him 


JOURNAL 


17716 


and to be prompting his master, seems to 
be at least as intelligent as the notorious 
“Bobs,” who is still remembered for his ap- 
pearence in court as the cilent of the late Sir 
Henry Ourtis Bennett who saved him from 
the death penalty. There wasa very strong 
body of evidence that “Bobs” wasa danger 
and a terror to the neighbourhood in which 


‘he lived, and Mr. Cancellor, the Magistrate 


who first heard his case, having in the 
course of an interview in the Police Court- 
yard barely escaped a savage attack with 
intent todo grievous bodily harm, signed 
the death warrant. Immediately “Bobs” 
became a national figure, the press and the 
public breaking into mass hysteria on his 
behalf with more zeal than for many a hum- 
bie human being condemned to die. The 
Canine Defence League rushed to the rescue, 
and it was decided that a great criminal 
defender must be called inx—The Solicitors’ 
Journal. 


A Gross Fraud. 

As we read in the indispensable Stone's 
Justices’ Manual, the penalty for making 
a deliberate false statement in order to 
get a pension is, under the 1925 Act, impri- 
sonment up to three months. Under the 
Old Age Pensions Act, 1936, it is raised 
for fraudulent people of this kind to a 
possible term of six months. In bath cases, 
however, the provisions of the Summary 
Jurisdiction Act, 1879, allow the magis- 
trates toimpose a fine. A very bad case 
of fraudulent declaration came before 
magistrates lately in Monmouthshire. The 
defendant stated in her application for a 


pension that herincome from all sources 


was one pound a week orless. Later in- 
vestigations discovered the fact that she made 
over 1,000, a year by carrying on a haulage 
business and had 11,0004. in her bank. A 
courageous defence was put up for ber: 
to the effect that she had been “wrongly 
advised” waen tiling up hər application 
form ; and the Justices were told that she 
had very little over last yearafter meeting 
vall- expenses.” This is a vague phrase, 
We attach noimportance to it. It was, on 
the surface, a case for imprisonment : but 
one never likesto dogmatise on cases on 
whicn one has not full information. It is 
dificult forthe pensians authorities to 
prevent dishonesty of this kind. They are 
like the big shops‘which expose their goods 
to the public on counters and assume 
that the public will not steal When an 
offender is discovered, he should be prompt» 
ly punished. —The Law Journal. 
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A FOREIGN IMPRESSION OF ENGLISH LAW 


| it is a trite saying that English law and 
its administration as compared with their 
continental equivalents are entirely sui 
generis, Many a continental lawyer who 
comes tothe King’s Courts is left bewilder- 
ed by things being so much different from 
what he was accustomed to at home. On 
the other hand, once a man has acquired 
some more or less intimate knowledge of 
- the common law and other branches of the 
law, differences often turn out to be more 
apparent than real, A contract against 
public policy is void everywhere in the 
world, and a tort gives rise toan action 
for damages in Belgium as well as in 
England. People are divorcing each other 
in countless countries, and, before dying, 
persist in making wills containing 
nice arguable points for the benefit of the 
legal profession, and so on. It is mainly 
the avenue of approach which sometimes 
widely differs. 

None the less, there are some differences 
that really matter, and perhaps the readers 
of The Law Journal, might be interested 
to learn some of the impressions of a foreign 
practising barrister who, like the present 
writer, for the first time in his life has had 
a look at the administration of English 
law ig civil matters after having been for 
many years an eager student of law reports, 
text-books and legal periodicals. 

On the whole things came up to ex- 
pectation, and, as a matter of fact, I felt 
myself quite at home in the Law Oourts. 
If, under the pervading influence of the 
study of the common law, one has some- 
times been reproached by fellow-civilians 
for clinging too much to cases, and paying 
too little heed to what learned writers 

- have to say, one may fairly be expected 
to find the King’s Court’s a case lawyer's 
paradise, for there the venerated judicial 
decision reigns supreme. The thing which 
struck nfe most of all was that it is only 
after haviag actually seen and heard learn- 


UI. 4. 


' still 


ed counsel discuss their case with the still 


more learned judge that I fully grasped the 
meaning of the words “argue” and “legal 
argument.” When I was still innocent, I 
not only used to translate those words into 
French by plaider and plaidoyer (which - 
I still respectfully believe to be correct 
translations), but I also believed those 
several words to denote the same human 
action, which I now decidedly know they 
donot. A plaidoyer is essentially a speech 
addressed by counsel to the Court, but 
“argument” is—well, argument, and more 
like a debate. English law and procedure 
has gone a long way since the Middle 
Ages, but legal argument as itis to-day 
resembles the debates between 
serjeants, apprentices and judges, rather 
than a plaidoyer in a continental court. 
Civilian judges, on the whole, are most 
careful to hide their opinion until counsel 
have concluded their speeches and time 
has been taken to consider the judgment 
—in fact, they are supposed not to have 
any such opinion before they actually 
deliver judgment. Sometimes they allow 
themselves to ask counsel a question, but 
I have argued many a case (ina civilian 
way !) in which neither I nor my learned 
friend for the opposite party had the 
slightest idea which turn the case was going 
to take, the Court having patiently listened 
to our speeches without giving any sign of 
being anything but mute. 

Compared with that, I much admire the 
freshness and liveliness of the debates in 
the English Oourts. Counsel need not 
ponder whether the judge is really listen- 
ing or whether he is worrying about the 
state of his investments: all the time every 
argument is instantly met from the Bench, 
and counsel is seldom left to guess what 
the judge's ruling on a particular point 
will be. In fact, the method is a real time- 
saving device. Counsel is frankly told not 
to waste his time on untenable points. 
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I doubt whether English barristers are 
aware that theirs is a task far more dif- 
ficult to perform than that of their con- 
tinental brethren, I have more than once 
admired the courage and enduxAnce with 
which counsel withstood a" torrent of 
awkward questions and arguments from 
the Bench which many civilians—able 
advocates though they might be—would be 
unable to resist without losing their temper 
and thereby, their case. The foremost at- 
traction of the English way of arguing a 
question® with the judge is, to my mind, 
that no points are left to puzzle the Court 
without their having been discussed by 
counsel and the ensuing certainty that no 
such points will be decided by the Court 
unless upon full argument on both sides. 
Every difficulty felt by the Court is in- 
stantly expressed and thrashed out until 
it isripe for decision. And even if such 
difficulty is raised in an appellate Court on 
a point not discussed at all inthe Court 
below—as was done by the majority of the 
Court of Appeal in Bartlam v. Evans 
(1936, 1 K. B. 202; reversed sub nom. Evans 
v. Bartlam, 1937, 2 All E. R. 646—the point 
is brought to counsel's attention for argu- 
ment. In continental Oourts, however, it 
is not at all uncommon to hear the Court 
decide a case ona point which was not 
argued at all, with all the inherent danger 
of the Court going wrong of their own 
accord without leaving to a higher tribunal 
any chance whatever of laying the blame 
on counsel “who did not call the attention 
of the Court to the relevant authorities.” 

I should add that there is no doubt that 
the English traditional method or arguing, 
as distinguished from continental proce- 
dure, has something to do with the res- 
pective methods of recruiting the Bench. 
(For interesting details on this point see 
R. ©. Ensor, Courts and Judges in France, 
Germany and England). On the Continent 
there are a great many judges who have 
never been at the Bar, having reached 
their seat through an official career, while 
all English judges have been successful 
advocates and, therefore, are much more 
fond of arguing themselves, the more 
so since, once they have reached the 
Bench, there is nobody left who has 
power to stem the current of their 
eloquence. There are perhaps a good many 
continental judges, able and learned law- 
yers and admirably suited to their task, 
who would come off very badly if they 
tried to argue with experienced counsel, 
and, therefore, do véry wisely in conceal- 
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ing their opinion until the time has come 
for delivering a written and fully reasoned 
judgment. However that may be, English 
judicial habits cannot fail to have a very 
strong appeal to any continental lawyer with 
a taste for lively forensic debates. 

My next point is the examination of 
witnesses at the trial. It is needless to 
say thatthe art of cross-examination has 
been carried to soaring heights by the 
consummate skill achieved by the luminaries 
of the English Bar, and that, in continental 
jurisdictions, counsel sadly lack this 
powerful instrument of eliciting the truth, 
especially trom unwilling witnesses. I 
have no desire unduly to disparage the 
methods employed in the examination of | 
witnesses in the Oouris of my own country, 
but I am bound to say that they cut a very 
poor figure beside the English system. L 
feel the less hesitation in doing so because 
—at least in civil proceedings (I have no 
personal experience of the administration 
of criminal law in England) cross-examina- 
tion as I have seen it in actual operation 
seems far less insidious a means and far. 
less dangerous a weapon inthe hands of. 
experienced counsel under the supervision 
of the Oourt than I had imagined it to 
be, judging from mere newspaper reports 
and legal literature. On the Oontinent 
many people believe that cross-examina- 
tion subjects a witness to a sort of mental 
torture which, so far as I can judge now, 
it decidedly does not. eaii 

There is another attractive feature in, 
English procedure in that the parties them- 
selves are allowed to appear as witnesses 
in their own case and give evidence on 
oath. In France and Holland and in many 
other continental jurisdictions they are not 
allowed to doso (very often their parents 
and children are equally disqualified), and 
the very fact is often likely to work in- 
justice. Of course, a man who is hirfself 
a party to the proceedings may be tempted 
to stretch the truth here and: there, and 
wicked people who do not’ shrink from 
Perjury might be put to some advantage 
over their truthful adversaries. But why 
cannot the Court be trusted to take such 
evidence at a discount and to see through 
the deceit, if sany—-wby should honest 
people be forbidden to give evidence in 
their own case simply because dishonest 
people might abuse such right if the Court 
is not onits guard? Speaking for myself, 
I have never liked the rule under which I 
am bound to conduct cases, and now, after 
haying seen eye to eye with the . English. | 
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system, I stil! more dislike the alternative, 
which I shall combat for the rest of my 
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legal life, even if it be atthe risk of being 
charged with quixotism, 


(To be continued.) 


Extracts from Contemporaries. 


Eye and Brain in Motoring. 

_ At the meeting of the British Association 
in the Section of Psychology, Dr. R. H. 
Thouless, of Glasgow, gave an extraodina- 
rily interesting address on “Eye und brain 
as factors, in visual perception.” 

He described asimple experiment with 
an ellipse of white paper, and showed how, 
according to the movement ofthe head it 
is seen as an ellipse with the longer axis 
vertical, then aS a circle, and then as an 
ellipse with its longer exis horizontal. But, 
in fact, the image on the retina never is 
circular. We mentally construct an image 
intermediate between the shape on our 
retina and the physical shape of the piece 
of paper. Thisis named a “phenomenal 
regression’ towards the “real” character of 
the object. 

The lecturer turned to the practical con- 
Sequences, and observed that a person of 
high phenomenal regression might be ex- 
pected to drive a car more easily through 
traffic than one with low. He saw agap 
in the traffic in something near its real 
size before he drove up to it, whereas 
the person with low phenomenal regression 
saw it as smaller than it really was when 
it was at a distance. 

Some individuals showed the odd pecu- 
liarity of seeing objects as larger when 
they went farther from the eyes. The rarity 
of this condition might seam to make it 
of little practical interest, but it might be 
of considerable importance in motor driving. 
Onef his two subjects did drive a car, 
but admitted having smashed a wing in 
getting through a gate. The other had 
found himself unable to learn to drive be- 
cause he drove into gaps where he had no 
room to pass. 
` An indication he had obtained was.that, 
as might be expected, alcohol decreased 
phenomenal regression while caffeine in- 
erecsed it. He thought that it might be 
worth-while for fhose investigating the 
effect of alcohol on motor driving to con- 
sider the possibility of disturbance of spa- 
tial perception as well as of speed of motor 
responses. A persistent tendency to drive 
on the crown of the road was a common 


fault of many drivers. He suggested that 
it might be a fault characteristic of an 
individual with low phenomenal regression, 
and that if that were proved te be its 
origin, an understanding by the driver of 
the cause of his fault would put him in 
the way of correcting it. 

The practical application of scientific 
work of this sortis one hopeful line of ap- 
proach to the difficult problem of dangerous 
driving, and should command the attention 
of the Minister of Transport. It might be 
a valuable addition to the law to require the 
person convicted of dangerous driving to 
submit to an expert examination to discover 
what defects can be discovered in his per- 
sonal, mental and physical equipment, or 
be deprived of his licence for life, as he 
should be if the examination revealed some 
defect which, in the present state of our 
knowledge, could not be corrected, or if he 
refused to accept such treatment as is avail- 
able.—Justice of the Peace. 


Where Dictators have the advant- 


age. 

Under this heading in the July number 
of Home and )verseas, we are asked “How 
can we liberty-loving nations in the British 
Commonwealth organise our national effort 
as efficiently as the Dictatorship ?” 

The answer depends on many factors, 
but we are not helped to an understanding 
of the problem by the sweeping statement 
that if a dictator wants “to pull down slums, 
abolish the smoke nuisance, do away with 
litter, prevent the erection of jerry-built 
suburban houses, enforce humane slaughter, 
preserve the beauties of the countryside, 
stop prostitution, build major arterial roads, 
unite the youthof the country in camps 
and thus do away with distinctions of class, 
the supreme head ofthe State, such is his 
power, has merely to issue an order.” 

To class together stopping prostitution 
with the building of major arterial roads 
argues confusion of thought, the oneis a 
practice older than civilization and invete- 
tate because rooted in a powerful instinct: 
the other a mere question of the applica- 
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-tion of engineering skill to a not very com- 
plex material problem, with a short term 
‘intensive effort of labour. Yet both, we 
are told, are susceptible of the same univer- 
sal remedy — the drafting of'a decree 
and the fiat of the dictator. Asto uniting 
youth, we British did develop the Scout, 
movement, and our King does have his 
camp with boys from opposite social 
exttemes. Are we quite so bad in compa- 
rison with these wonderful authorities ? 

No one wantsto deny that the English 
system én fullof delays and defective in 
many ways, and that considerable effort is 
needed to modernise our towns and improve 
the living conditions of the masses, but we 
Jare not helped by calle for “an anti-slum 
dictator, invested with full powers.” He 
‘would still have to work with and through 
his fellow men. 

In the hands where one man is supreme, 
‘things are not all rosy. There are appalling 
slums in Moscow and Berlin, and there is 
prostitution. Our ‘dozen local authorities 
or Government departments or experts" 
who have to be consulted can be a nuisance 
and a cause of delay. Butin the long run 
it leads to less unhappiness to carry your 
people with you. The price of efficiency 
can be too high ; and, when it is paid, we 
sometimes find ourselves with not such a 
very superior article after all—Justice of 
the Peace. 


The Nulsance of Nolse. 

It is, unfortunately, a commonplace that 
the age in which we live, and the City in 
which many of us earn our living, are 
becoming more and more noisy. Several 
of the learned people who have been hold- 
ing forth at Cambridge declaimed against 
the public danger of noise. The motorist, 
the aviator and the radio-fiend arein turn 
denounced as public dangers. In the Metro- 
polis anybody who plays on a “noisy” 
instrument commits an offence if he- does it 
for one or other of several purposes—calling 
people together, announcing a show, selling 
or collecting gonds, or gathering alms. This 
is the gist of the vital provision in gec- 
tion 54 of the Metropolitan Police Act, 1839. 
If none of these motives can be attributed 
to the street musician he is outside the 
Prohibition. A Metropolitan magistrate bad 
such a case before him lately (Times, August 
20) and dismissed the mustcian with a 
caution. He doubted if a piano was per se a 
noisy instrument. Thereis room for his 
doubt ; but we shoufd certainly say that a 
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piano can be noisy. But the pianist was 
playing for alms in the street. Why ?—The 
Law Journal. 


International Law. 

Lawyers from various parts of the Em- 
pire were amongst the five hundred dele- 
gates who were present atthe annual con- 
ference of the International Law Association 
at the Hague, when on August 29, Lord 
Macmillan, our greatest jurist, opened the 
proceedings with a most admirable speech. 
His audience included delegates from the 
Balkan State and all the great Powers of 
Europe. They were there, as Lord Mac- 
millan said, not as representatives of any 
body or nation, but solely “because of their 
personal interest in the problem of inter- 
national law"; and as international law (as 
opposed to international force) has rarely 
been in a more precarious position than it 
is now, the delegates hung eagerly upon 
his Lordship’s words. 

He made it clear that to have right and 
justice on yourside is not enough; that 
justice without force might be unavailing; 
but that the force used must be for the 
enforcement of the ruleof law. There was 
a general feeling, not wholly unshared by 
the delegates from the Balkans and the 
great European Powers, that for one of the 
parties in an international dispute to 
surround the Court with armed men, all 
ready to shoot if they did not like the ver- 
dict, was not quite in accordance with the 
best interests of law and order amongst 
the nations. Fromthe international law 
aspect it would be an exhibition of force 
misplaced. And while by themselves the 
international lawyers can do litlle, it is not 
wholly inconceivable that they should per- 
suade or induce the mighty to put their 
combined forces at the disposal of a Oourt 
of true international justice. — The” Law 
Journal. 


Special Pleaders 

Quite recently, in turning over an old 
memoir of John William Smith, whose 
name is writ large in the literature of the 
law and is fusther given diuturnity by 
inclusion in Thackeray’s Pendennis, where 
we read of his “Immortal Leading Cases,” 
the present writer noted that for some years 
he practised as a special pleader, a calling 
which cost him £12 annually for his certi- 
ficate while the pecuniary reward§ were of 
the slightest. A friend of his put his profes- 
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‘sional income at something like thirty or 
forty guineas a year, an amount which can 
` scarcely be called an extravagant return 
for the legal erudition which he possessed 
and utilisedin the drawing of pleadings. 
But so it oftentimesis; the race, as we are 
told, is not always to the swift or the 
battle to the strong. In due time Smith 
forsook the art of the special pleader, was 
called tothe Bar, but though very learned 
and extremely able, he never received the 
rewards which his profound erudition 
entitled him to expect. 


What Speclal Pleaders Were Not. 

The references to special pleading and 
special pleaders in the memoir of Smith 
‘prompted the present writer to continue 
his researches into the functions cf those 
professing to follow this calling, for it must 
be remembered that in the old days 
special pleading was a profession by itself. 
It would appear, however, that there was 
a certain, and not unnatural, haziness 
among the lay public, and even among 
those intending to come to the Bar, regard- 
ing the kind of work which fell to the 
special pleaders. There was in fact a fairly 
general belief amongthe uninstructed that 
the word “special” denoted pre-eminence in 
the art of presenting the client's vase orally 
tothe court, a by no means fanciful idea 
called up by the word; and itis told of one 
young man, who eventually attained some 
rank in the higher branch, who was under 
this impression and, so thinking, proposed 
to himself to become a pupil of Henry 
Brougham, who was then at the height of 
his fame as a masterful advocate. As may 
be imagined, Brougham was not taking 
pupils, and when the young man, bitterly 
disappointed, mentioned the matter to a 
solicitor friend, the latter laughed loud and 
long before entering into an explanation 

of &he functions of the race of special 
pleaders. 


What Special Pleaders Were and Did 

Having ascertained that the term “special 
Pleader” was not synonymous with an 
advocate who could present his client's 
case to the court with special lucidity and 
convincing force, we may, now inquire what 
he was and what he did. One writer has 
told us that oral pleading, such as we 
know it, fell into disuse in the reign of 
_ Edward III, and, in its stead, a paper 
warfare was introduced, that is, the com- 
ptaining party. through his attorney and 
.pleadey, wrote out a statement of his 
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grievances, and ere long this system begat 
a host of technical terms such as “colour,” 
“continuance,” ‘negative pregnant,” 
“absque hoes,” “departure,” “duplicity,” 
and the Hike, and tended to become more 
and more technical, although much 
admired by those who were in the Profes- 
sion. Littleton somewhere said that the 
system which thus grew up was “one of the 
most honourable, laudable and profitable 
things in our jaw to have the science of 
good pleading in actions real and personal ; 
and, therefore,I counsel thee especially to 
employ thy courage and care to learn this,” 
In another old book we find the author say- 
ing: “Let not the young reader despise 
these mysterious personages—special 
Ppleaders—the people who furnish the 
language and conversation of the courts; 
yet how few of them are seen there them- 
selves. Like poets, they plan the drama 
which others are left to perform.” Ooke, 
also, joined in the chorus when he said 
that “good pleading is Lapis Lydius—the 
touchstone of the true sense and knowledge 
of the common law.” Important though 
the special pleader's work came to he, it 
appears never to have been remunerated on 
a scale proportionate to the skill displayed. 
One writer said that the fees ranged from 
7s. 6d., 10s., 15s. to 21s.; and it was in 
view of this that an old judge declared 
that “a young pleader should think himself 
fortunate if he is able to pay for his library 
out of his business; at least I did." 


The Passing of the Special Pleader 

Victorian legislation struck a mortal blow 
at the special pleader, and ths race 
gradually died out; but even in compara- 
tively recent yeats there were one or two 
survivors whose names appeared in the 
Law List and were described as practising 
under the Bar. One of these was the late 
Mr. Baugh Allen, whose name appeared 
for the last time in the Law List for 1896, 
when he ceased to take out his certificate. 
He survived, however, till 1898, and of him 
it was said that he could, and did, attend 
judges’ chambers, being held in high esteem 
by those before whom he appeared, for “he 
was the soul of honour.” One other name 
appeared in the Law List a year or two 
ldhger, but he was likewise a certilicated 
conveyancer. He, too, passed away some 
years ago, and thereupon the special 
pleader became an extinct practitioner in 
the law.—The Law Tames. 
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Damage by Alrcraft. 

The Royal Air Force Aeroplane which 
crashed at Edmonton last Sunday and 
caused the deaths of 10 persons, as well 
as of the pilot, was, it seams from 
the evidence at the Coroner's inquest on 
Wednesday, flying over that populous area 
in breach of the pilot's instructions It is, 
of course, obvious that there should be no 
flying over such an area at all, nor, so far 
as practicable, where there are houses. 
“The way of an eagle in the air,” it was 
said of eld, is too wonderful to be under- 
stood, but the way of an aeroplane should 
be charted so as to avoid danger to 
persons and property. If this means the 
establishment of aerodromes at a distance 
from towns that will be an advantage both 
as regards safety and as regards nuisance 
from noise, which is rapidly becoming in- 
tolerable. The question of the liability of 
the Orown for damage has been removed 
in the case of the Air Council, and also of 
the Ministry of Transport, and each may 
sue and be sued. Under the Air Force 
(Constitution) Act, 1917, sec. 10, the Air 
Council may sue and be sued. ` This 
appears to be sufficient, though tho Ministry 
of Transport Act, 1919, is more explicit. 
Section 26 provides that the Minister may 
sue and be sued in respect of matters, 
whether relating to contract, tort, or 
otherwise, arising in connection with his 
Office, by the name of the Ministry of 
Transport. 


Liability for Damage 

As regards damage from aircraft, the 
Air Navigation Act enacted the rule of 
absolute liability. Under sec. 9 damages 
are recoverable “where material damage 
or loss is caused by an aircraft in flight, 
taking off or landing... to any person or 
property on land or water... without 
proof of negligence or intention or other 
cause of action... as though the same 
had been caused by [the owner's] wilful 
act, neglect or default.” But, except in 
cases of wilful misconduct, the Air Navi- 
gation Act, 1936, by sec. 15 (1) places a 
limitation on this liability as specified in 
the Second Schedule. That Act also in- 
troduced compulsory third-party insurance, 
though this does not apply to local 
authorities, and, since the Orown is not 
mentioned, it does not apply to the Crown. 
This, of course, does not affect the liability 
for damage. It only means that in such 
- casee there are ample funds to meet the 
damage. The statutory liability does 
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not appear to extend to loss af life. If this 
is so, there is an omission which should be 
remedied. But any such extension would 
raise the question of damages for the loss 
of expectation of life, which, since the 
abolition of the actio personalis rule by the 
Law Reform (Miscellaneous Provisions) 
Act, 1934,. has been giving the Court so 
much trouble—The Law Journal. 


Safety on the Roads 

The Minister of Transport has thought 
of a new device for minimising the risk 
of collisions at dangerous points on the 
road. There are, of course, various matters 
or reasons why this or that place on a 
road should be specially dangerous. One 
of them is that the range of visibility is 
short -say less than 150 yards, so that cars 
approaching at the modern breakneck 
speed may not see each other at a distance 
which, in view of their speed, is safe. The 
Minister proposes to try the effect of mark- 
ing some selected spots of this kind not 
with a single central white line, but with 
two parallel lines. He fixes the interval 
between these at three anda half feet. If 
each driver olserves the obvious inference 
and keeps to the left of the line on his 
side of the medium filum we may hope for 
good results from the experiment. But it 
is as yet no “criminal” offence to fail to 
conform to the indication given or intend- 
ed by the white line or lines. Unfortunate- 
ly, the Divisional Court were not able to 
hold that they were “traffic signs” within 
sec. 48 of the Road Traffic Act, 1930. We 
saonld be pleased to hear of an alteration 
in the Prescribed Sign Regulations of 1933 
to “get over” this decision. Meantime, of 
course, the old common law still prevails, 
A driver is under no duty to keep to the 
left unless be can see that suma other 
person wants to ovetake or pass him (Wut- 
tall v. Pickering (1913, 1 K. B. 14)). And 


sec. 78 of the Highway Act, 1835, is in the 
same sense. . 
The “L” Sign 


A Metropolitan magistrate drew atten- 
tion lately to another point in the law for 
motorists which we think the Minister of 
Transport might well consider. The learned 
magistrate had before’ him an offender 
charged with the grave offence of driving a 
motor cycle while under the influence of 
drink. In the course of the hearing it 
transpired that he had been riding ‘his 
motorcycle with a learner’s plate for no less 
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than nine months, but had never passed the 
test necessary to obtain a full licence. If 
these learners drive anything else than a 
motor-cycle they cannot go out on the roads 
without a supervisor ; but if they are mount- 
ed on a cycle, by no means the least 
dangerous of vehicles, the Regulations do 
not require the presence of any such person. 
The Driving Regulations of 1937 set no 
limit to the period during which a motor- 
cyclist,ex hypothesi without much experience, 
may continue to use ihe roads under his 
provisional licence. There should be such 
a limit:—The Law Journal. 


Between the Devil and the Deep Sea, 

In countries where feeling on politics 
and religion and many other matters runs 
high, the position of the magistrate may be 
a difficult one. Thus, in Belfast, on the 
26th August, the senior resident magistrate, 
when refusing bail to three men charged 
with demanding money with menaces, said 
he had received two anonymous letters, 
one threatening him with what would happen 
to himif he refused bail, the other with 
menaces, demanding punishment with the 
“cal.” The magistrate gave no indication 
that he approved of flogging, and refused 
bail, so he is presumably in danger from 
both sides. 

Very rarely in our mcdern history have 
judicial officers allowed themselves to be 
intimidated, though many of them receive 
foolish anonymous letters with threats. Many 
of the threats are never intended to be 
carried out, they are mere idle spurts of the 
pen. Very few of the others, for one rea- 
son or another, reach the stage of action. 
The really dangerous person isthe one who 
does not proclaim his malice but acts mali- 
ciously. Years ago a man lay in wait fora 
metropolitan magistrate, to drop a brick on 
his head as he passed the house where 
the lad man was crouching behind the 
parapet. He dropped the brick—on the 
head of one of the Court clerks whose ill- 
luck took hin? past the spot at the time the 
real enemy was expected.—Justice of the 
Peace. 


Once a Learner, Always a Learner ? 
_ We print on page 917, post, an interest- 
Ing case wherea motor cyclist had been 
driving for nine months with a learner's 
licence cnly. This seems to us an abuse 
of the statutory provisions relative to pro- 
visional licences. By section 6 (2) of 
the ‘Road Traffic Act, 1934, and section 5 
(3) of the Road Traffic Act, 1930, a licensing 
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authority may grant a provisional licence 
to enable an applicant for a licence to 
learn to drive. The purpose is a limited 
one, and we have no doubt that if adriver 
is abusing the position to get a succession 
of provisiodał licences to enable him to 
drive without having submitted to a test, 
itis within the powers and isthe duty of 
the licensing authority to refuse to issue a 
further provisional licence. — Justice of the 
Peace, dated September 3, 1938. 


A Difficult Prisoner. e 

The police have some difficult and dis- 
concerting people to deal with. A girl 
of seventeen who “lifted and carried two 
men and passers-by had to waik off the 
pavement” was a troublesome subject to 
moveon. “She would not go away and 
when arrested was violent” and kicked 
the policeman. “The officer added that he 
had to use some violence, as she was ex- 
ceptionally strong.” 

That is the sort cf trouble, suddenly 
arising, which a policeman has to take in 
his stride. He must goin and act without 
pondering on wnat a fool he will look if 
the amazon proves able to pick him up 
and stand him on his head. His next 
problem may be a decrepit old man or 
woman made frantic by strong drink, and 
he willhave to take hold again, firmly yet 
carefully, so as not to let the poor old 
thing batter itself to pieces iù a futile 
struggle. Ono the whole the policeman's 
life isnot a happy one.—Justice of the 
Peace. 


Res ipsa loquitur. 

On Saturday, August 4th, 1838 (no one 
interested in courts of summary jurisdiction 
ought to neglect The Times paragraphs of 
one hundred years ago), “a strong instance 
of brute attachment was exhibited in the 
justice room before the Lord Mayor ina 
case in which a dog of King Charles's breed 
was a subject of dispute. 

“A person named Alloway stated that he 
had lost the dog, which went by the name 
of Fan, some months ago from his shop, 
and that a iew days since, seeing the dog 
pass by with the defendant, who was a 
dcg fancier, he thought the best thing he 
could do was to seize the animal...... 

“The Lord Mayor, in the course of the 
long investigation, during which Fan was 
seated on the table, occupied in alternately 
noticing the two claimants to her peison 
with affection, gave an opinion that the 
complainant was the legitimate owner, 
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His Lordship, however, expressed a wish 


that he had some opportunity of testing the ` 


judgment of the merry little subject of 
dispute herself... | | 

“Mr. Hobler (clerk) having, during the 
examination, noticed that the eomplainant 
mentioned that he had received Fan from a 
gentleman who resides in the Borough, 
named Newsom, and who had been a most 
affectionate master, proposed that that 
person should be sent for...A messenger 
was accordingly despatched to the 

rough.s 
ae Lord Mayor.—Perhaps she'd know 
you, Mr. Newsom ?—No, my lord, I don't 
think she would, asshe was so young when 
I parted with her to the complainant... 
Besides, her name is changed. I used to 
call her Primrose. 

“The instant the little creature heard the 
name of Primrose she started from the 
hands of the defendant, and springing 
towards Mr. Newsom, actually flung her 
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paws round his neck, licked his face, and 
howled with delight... 

“The Lord Mayor.—I thought I'd get 
some help from Fan herself...Mr. Alloway; 
take her home; she is yours, and you ought 
to be fond of her.” 

Many of us have seen the over affectionate 
dog in court, who will come when called by 
either claimant and accept any name as ita 
own. The Lord Mayor's clerk was helpful. 
A metropolitan clerk once made confusion 
worse confounded, for after the dog had 
merrily run to each of the persons claiming 
ownership, the clerk was moved to call it 
by yetanother name, upon which the dog 
ran eagerly tohim. The logical judgment 
seemed to be to have the animal cut into 
three, one portion to each claimant and one 
to the clerk, but Solomon was not on the 
bench, and the only solution possible was 
to leave the defendant in possession.— 
Justice of the Peace. 





Wit & Humour. 


A Stenographer’s Error.— Here is a lit- 
tle item that came from another office by 
way of the grapevine telegraph. The attor- 
ney had dictated a letter concerning a cer- 
tain estate; and when he came to read the 
letter he had discovered the stenographer 
had written, ‘there is one minor error. Miss 
X, age 14." 1 suppose to complete the 
story the lawyer should have fainted and 
somebody then said, ‘Stand back! Give him 
“heir!” but unfortunately for the story, law- 
yers are hardier than that:—Case and Com- 
ment. 


Quality Wanted.—A lady who had em- 
ployed an attorney to file divorce proceed- 
ings for her was discussing the matter with 
a neighbor. 

“How much did your lawyer charge?” 
asked the neighbor. 

““$100,00,” replied prospective divorcee, 
proudly. 

“Why,” said the neighbor, “didn't you 
hire old Judge H. He would have taken 
your case for $25.00.” 

“Only $25.00? Why I don’t want a cheap 
divorce !"—Case and Comment. 


The Correct Verdict.—In an examina- 
tion of a talesman as to his qualifications 
to serve as a juror, the following question 
was put: 

“If, after you had heard all the evidence 
in the case, you had a reasonable doubt as 
to whether or not the defendant was guilty. 
that is, you could not make up your mind 
conclusively that he was guilty, what would 


- you do ?” 


The would-be 
“Vell, under them circumstances, 
disagree.”—Case and Comment. 


Airy Thoughts. “You looked absente 
minded when I spoke to you this morning.” 

“I was probably wrapped up in thought.” 

“It's a wonder you didn't take cold” — 
Case and Comment. 


juror (after reflection): 
I would 


Good Reason. “How did George break 
his leg ?” 

“Well, do you see those steps over there ?” 

“Yes.” 

“Well, George «didn’t."—Case and Com: 
ment. . 
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A FOREIGN IMPRESSION OF ENGLISH LAW ° 
(Concluded from 177 Ind. Cas. page 27, Journal.) 


There are many other features of the 
English legal system and the ways 
of the legal profession which I have come 
to like, but space prevents me from 
recounting them all. On the other band, in- 
credible though it may seem to some English 
people, there are also some things I did not 
like, and perhaps they may also be interest- 
ed to hear something about those features 
which did not appeal to the taste of a 
foreigner who, in his native country, is 
looked upon as a staunch admirer of all 
things English. 

| First of all there is the system of trying 
civil cases with ajury. This, by the way, 
is a real peculiarity of English law, for, 
though trial by jury in criminal case is 
known throughout the world, in civil cases 
it is nowhere resorted to except in common- 
law countries. See, for example, A.O. 
Wright, “French and English Procedure : 
A Parallel” (1926), 42 L. Q. Raat pe 512, 
where he says: “The advisability of a jury 
In civil matters was one of the questions 
most keenly discussed by the various re- 
volutionary Parliaments, and frequent re- 
ferences to the English system were made, 
but the prevailing opinion was that this 
wag unsuited to French conditions, if not 
to "French temperament.” Of course, trial 
of commeri¢al cases with lay assessors (as 
is done in, France and Belgium) is an 
entirely different matter. Although I am 
fully aware that, according to Mr. Olaud 
Mullins, trial by jury is “the one feature 
of [the English] judicial system that it is 
most dangerous to criticise’ (¢3 Law 
Journ. 443 ; but Mr. Mullins had in his 
mind trial by jury in criminal cases, and 
I am speaking of civil proceedings only). 
I am sorry to say that Ihave not suc- 
ceeded in discovering why, in civil pro- 

. ceedings, “twelve good and reasonable 
men”* should be better equipped to decide 
issueseof fact than one experienced proe 
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fessional judge. Asa matter of fact, Eng- 
lish litigants do not seem to favour these 
lay tribunals. According to the learned 
editor of the Law Quarterly Review (come 
menting in 57 L, Q. R. 209 upon the case 
of Hope v. Great Western Railway Co., 


. 1937, 2 K. B. 130, 0. AJ), “fat the present 


time public favour seems to be turning 
back again to trial with a jury. (See 
also “The Return of the Juror,” 83 Law 
Journ. 125: “The rumour is about the 
Courts that jurymen are with us again.”). 
Yet, if I am not mistaken, statistics seem 
to show that the number of cases which 
by the free chcice of the parties to the 
cause are.tried with a jury is trivial as 
compared with the number of cases in 
which they prefer to leave the issues of 
fact to the unfettered judgment of the 
leamed judge. Moreover, it remains a 
mystery how Ohancery Courts have always 
been able to manage satisfactorily with- 
out the help ofa jury if sucha tribunal 
is indispensable to secure justice being 
done. I may, of course, be wrong, but it 
seems to me that the jury system in 
civil cases need not be envied on the 
Continent. What struck me also is the 
somewhat popular and cumbrous manner 
in which counsel are bound to put their 
case to such a lay tribunal; much time 
is spent on explaining matters that are 
mere child’s play to a professional judge, 
while there are other things a jury must 
not be told in order not to prejudice their 
mind, which might frankly and profitably 
be discussed before a learned Court. 

My second difficulty is concerned with 
the division of our profession into a 
“higher” anda “lower” branch. It is no 
use arguing to English people that this 
practical “arrangement should be altered, 
for it has some centuries of history behind 
it and is firmly embedded in this legal 
system. But it has but few attractiong 
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as compared with continental conditions. 


In Civil. Law countries the avocat is a 
learned person who not only gives opinions 
and argues cases, but also consults with 
his clients without any interntediary, and 
quite independently conducts cases in the 
pleading stage, the role of the avoue being 
a merely formal one. This not only makes 
for less expense, but it equally tends to 
smooth matters in other ways. I have 
some experience of the alternative, for 
many y8ars ago it happened frequently 
that I had to argue cases which had been 
entirely set up by other learned Counsel 
who also had drafted the pleadings. It is 
. within my recollection that in those cir- 
cumstances you often found yourself dis- 
greeing with some detail or other of the 
‘ease as it had been set up: if you had been 
in charge yourself from the beginning 
you would have put the defence on a 
-different basis, and soon. The system is 
not without convenience to counsel, who 
“may always blame “the other fellow” for 
‘having spoilt the case by his poor plead- 
ing or instructions, while the latter may 
be equally satisfied that it is the former 
who, by his clumsy argument and maladroit 
- handling, has wrecked a strong case. Oon- 
: venient though that may be, it is less 
satisfactory from the client’s point of view, 
and personally I am inclined to prefer the 
ordinary course followed on the Continent, 
- where usually a case (if not of extraordinary 
dimensions) is run as a one-man business, 
‘one counsel only beiig responsible for its 
"entire Management from the beginning to 
‘the end. This brings in the further ad- 


“ vantage that counsel in charge of the case - 


at the trial is fully acquainted with all 
its details and need not be informed or 
corrected “from behind.” 

However that may be,I am fully aware 
that the traditional “separation of the 
` powers” is not without its advantages from 
the typical English point of view. Above 
all, do not overlook that English case law, 
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by the very fact of its unwieldy bulk, 
requires more “man power” in order to be 
managed than our comparatively simple 
code law, and that pernaps learned counsel 
would not be able fully to cope with their 
important task of assisting the .Court in 
collecting the authorities, if they had also 
to mind the solicitor’s business, as we do 
on the Continent. On the other hand, the 
solicitor does a lot of work which, on the 
Continent, comes within the province of the 
notary public, who is practically in charge 
of all matters relating to conveyancing, 
mortgages, and estates of deceased per- 
sons. But still, though I understand how 
the division of labour came about and why 
it should continue, I cannot help feeling 
that the continental arrangement works 
somewhat more satisfactorily. 

These stern observations should suffice 
to rebut any malevolent reproach that I 
have only locked at English justice through 
spectacles. Having thus 
cunningly covered by bias under a veneer 
of impartiality, let me conclude by saying 
that, whatever its defects, English justice 
has fine and outstanding qualities strongly 
appealing to any foreign lawyer not entirely 
ignorant of the ways of English lawyers, 
and that there are a great many things 
we continentals could learn from them if 
sometimes we were not more insular than 
you islanders. Moreover, we, too, haye our 
skeletons in. the cupboard, and some-books 
have been written by Frenchnien that are 


. far more damaging to French justice than 


a vertain witty booklet published by a 
member of the Bar hiding under the name 
“n. T. UR” could ever harm English justice, 
For, whatever the odds may be, there 
will always remain one thing for which 
we shall in vain envy our English brethren; 
the wig. It is to that symbol of English 
legal decorum, tradition, and permanence 
that 1 pay my humble tribute.—The Law 
Journal, ë 
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THE SCOPE AND EFFECT OF ARBITRATION CLAUSES IN ARTICLES, 


A report has appeared of the judgments 
. delivered last term by the Court of Appeal 

(the Master of the Rolis, Scott and OClauson, 
L.JJ.)in the case of Beate v. E. & F. 
Beatue, Limited, 159 L. T. 220, 82 Sol. J. 
521. Many interesting points were raised in 
the action and the judgment of the Muster 
of the Kolls contains many passages which 
Tequire to be studied with some care by 


the company lawyer. I think that I had 
better nrsb seb out the facts of the case 
as clearly and shortly as possible. The 
plaintiff was a Mrs. Beattie who was suing 
in a representative capacity as a shareholder 
in the defendant company—that ig to gay, 
the action was in the common form by the 
plaintiff on behalf of herself amd other 
shareholders. The defendant company was 
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joined as defendant for the technical reason 
that the order asked for was an order on 
a second defendant for payment to the 
company of moneys alleged to belong tothe 
company. The second defendant was a 
certain E. B., a shareholder in the company 
and a director. The plaintiff was also a 
director and there was a third shareholder, 
the son of E. B. Inits original form the 
action had been ene primarily concerned 
With the rights of the plaintiff to inspect 
the company’s books, The plaintiff subse- 
quently tothe delivery of the statement of 
claim applied by summons for leave to 
‘amend her writ and statement of claim. 
The proposed amendments alleged that 
E. B. had paid to himself and to his son sums 
of money by way of remuneration which he 
was not entitled to under the regulations of 
the company. There was no allegation of 
bad faith, The payments were merely 
said to be unjustified and the plaintiff 
claimed that they should be refunded to the 
company. On the application for leave to 
amend, E. B. applied under s. 4 of the 
Arbitration Act, 1889, to havethe new part 
of the action stayed pursuant to an article in 
the articles of association ofthe company. 
The dispute with which we are here concern- 
-ed and which the Vice-Chancellcr of the 
County Palatine of Lancaster and the Court 
of Appeal were successively called on to 
determine was whether E. B.'s claim to have 
the matter referred to arbitration was a good 
one. | 
E. B. rested his claim on the article to 
which I have referred. This article was in 
aform similar to many such articles but 
perhaps I had better set out the material 
parts verbatim. These were as follows;— 

“Whenever any doubt, difference or dis- 
pute shall arise between any members of the 
company or between the company and 
any member or members (and for the pur- 
poses of this article the word ‘member’ 
shalè include any person claiming through 
or under a member) . .. oron any other 
account, matter or thing in any way con- 
nected with the company: or the conduct, 
affairs, business or interest thereof, or any 
act or default of the directors, or any of 
them, the members of the company respec- 
tively shall not take proceedings at law in 
respect of such dcubt, difference or dispute, 
bit the same shall be referred to two arbi- 
trators or their umpire...” 

This is clearly a wide clause. The sequel 
will show how E. B. failed to bring his 
case within it, 

Ir must be remembered that we are only 


JOURNAL 


35 

e 
now dealing with the claims involved in the 
amendments to the writ and statement of 
claim. These claims were distinct from the 
relief originally sought by the plaintiff and 
were treated as in effect a new action for the 
purposes of s. 4 of the Arbitration Act, 1889. 
These claime were, moreover, made against 
E. B. in his capacity of a director of the 
company and the plaintiff was suing in a 
representative action to enforce rights 
of the company to recover from E. B. 
moneys of the company which had been 
paid away to him. (| should have said 
before that the issued shares .of she com: 
pany were held as tohalf by the plaintiff 
and asto the other half by E. B. and his 
son). The decision of the learned Vice- 
Chancellor was that the dispute before him 
did not fall within the article which I have 
set out above, but that, if he was wrung on 
that point, E. B. could not rely on that 
article as constituting a contract between 
himself and the company and that, there- 
fore, it could not be relied upon as a 
submission to arbitration between him 
and the company for the purposes of s. 4 
of the Arbitration Act, 1889. E. B.carried 
the matter to the Sourt of Appeal. 

The Master of the Rolls began his judg- 
ment by a review of the facts to which I 
have already . sufficiently referred. He 
pointed out that E. B. was at all material 
times a director of the defendant company, 
and that it was against him in his capacity 
as a director that the claims were made. 
He then referred to the position of the 
plaintiff: ‘The claim which the plaintiff is 
seeking to enforce in the action... is, 
and must be in a representative action of 
this character, a claim of the company it- 
self, because a minority shareholder suing 
in a representative action is suing to enforce 
rights of the company . . . the action is in 
reality an action to enforce the rights of 
the company and of nobody else.” It is, I 
think, essential to the proper understand- 
ing of this case to realise that, whatever 
the form of the action is and whatever 
the different relations of the parties are, in 
substance the action was one by a company 
against one of its directors qua director. 

Now the plaintiff's case was, roughly 
speaking, this: She said that in the arbitrae 
tion clause in the articles the words “any 
member or members” must be read as meane 
ing “any member or members in his or their 
capacity as member or members” The result 
ofso construing the articles would be that 
the article would not apply to a dispute in 
which a member is involved, unless the 
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member were disputing in his capacity as a 
member. Here the member was disputing 
in his capacity as a director, and the coin- 
cidence of his being a member would not 
be sufficient to bring -the dispute within 
the scope of the article. The defendant's 


case was that member means member and 


should not. be qualified in any way. No 
distinction, it was said, should be drawn 
for the purposes of the article between the 
capacity of a member as member and his 
capacity as an individual. Now this is a 
very fing point—a subtle question, the 
Master of the Rolls called it—and it remains 
for the present undecided. In view of the 
opinion which the Master of the Rolls form- 
ed.cn another part of the case it was un- 
necessary for him to decide the point and 
he preferred to leave the question un- 
resolved. ; 

, The appeal was dismissed on the grounds 
that E. B. could not point to any written agree- 
ment for submission to arbitration such as 
ig required by s. 4 of the Arbitration Act, 
1889. I refer to the words of the Master 


of the Rolls: “.., it will be sufficient . 


for him to rely on an agreement appointing 
him director which is merely to be inferred 
from conduct, even if in such an agreement 
a, term corresponding to Article 133 [the 
arbitration article set out above] ought to 
be imported. An agreement so extracted 
from the general relationship of the parties 
would not be a sufficient submission within 
s 4." E. B. was accordingly driven to 
setting up the articles themselves as a 
contract to which he was a party and 
which would give him the right to have his 
dispute as a director referred to arbitration. 
To do this he relied on s. 20 of the Com- 
panies Act, 1929, which is the well-known 
section of that Act, which provides that 
the memorandum and articles shall, when 
registred, bind the company and the mem- 
bers thereof to the same extent as if they 
respectively had been signed and sealed 
by each mémber-and contained covenants 
on thé.part of each member to observe all 
the provisions of the memorandum and of 
the articles. But here again B. B. failed. 
In order for him to succeed it was neces- 
sary to argue that the circumstance of his 
being a director was immaterial so long 
as he was a member. It was also argued 
that it was immaterial that the disput- 
ing member who wished to have the 


. 
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matter referred to arbitration was also the 
member attached by the confpany. Sec- 
tion 20 of the Companies Act, 1929, did 
not, however, avail him anything. ‘The 
contractual force given to the articles of 
association by the section.” I quote again 
the words of the Master of the Rolls, “is 
limited to such provisions of the articles 
as apply to the relationship of the mem- 
bers in their capacity as members.” Such 
being the law, the result in the case under 
consideration was to prevents. 20 of the . 
Companies Act, 1929, from giving contrac- 
tual force to the articles as between the 
company and the directors as such. It fol- 
lowed from this that there was no written 
submission to arbitration upon which E. B. 
could rely in a dispute between the com- 
pany and himself as a director. E. B. was 
not seeking to enforce a right which was 
common to himself and other members. 
The only right common to all the members 
under the arbitration clause in the articles. 
was the right in certain circumstances 
to call on the company to refer to arbitra- 
tion a dispute between itself and the mem- 
ber qua member. E. B., however, was not 
calling on the company to arbitrate a dis- 
pute to which he only accidentally happen- 
ed to be the other party. He was trying 
to have his own particular dispute referred 
to arbitration, and in doing so, he was go- 
ing further than the exercise of the right 
which he had in common with the other 
members under the articles. 

The case was a difficult one, and it may be 
that I have not been able to doit full justice 
in the space which I have devoted to it. The 
distinctions drawn are sometimes fine ones, 
and the circumstances and the judgment 
will require very careful consideration when 
it becomes necessary to apply them to other 
cases. I think, however, that the broad 
ground of the decision is clear enough, and 
as it is obviously important, I canna} do 
better than end by again stressing it in 
words of the learned Vice-Ohacellor, re- 
peated by the Master of the. Rolls: “This 
Article 133, having the effect given to it by 
s. 20 of the Companies Act, 1929, does 
not constitute an agreement between the 
company and the defendant director in his 
capacity as a director, even though he is a 
member of the ¢ompany."—The Solicitors’ 
Journal. `. 
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IMPERIAL ACTS, 1938. 


ACT No. XXI of 1938. 
THE INDIAN GEGARAN (AMENDMENT) ACT, 


Received the assent of the Governor-General on the 
22nd September, 1938, and is published in the Gazette 
of India, Part 4, dated lst October, 1938. 


. An Act further to amend the Indian 
Emigration Act, 1922. 


Whereas it is expedient further to amend 
the Indian Emigration Act, 1922, for the 
purpose hereinafter appearing : It is here- 
by enacted as follows :— 

1. Short title. 

This Act may be called the Indian 
Emigration (Amendment) Act, 1938. 


sane Amendment of section 24, Act VII of 

In sub-section (2) of section 24 of the 
Indian Emigration Act, 1922 (hereinafter 
teferred to as the said Act,,— 

(a) the word “and” at the end of clause 

(j) shall be omitted ; 

(b) after clause (j) the following clause 

shall be inserted, namely :— 

“(k) the issue of the permits referred 
to in sub-section (1) of sec- 
tion 30-4; and”; 

(c) the existing clause (k) shall be re- 
lettered clause (|). 

3. Insertion of new section 30A in 
Act VII of 1922. 

After section 30 of the said Act the 
following section shall be inseried, name- 
ly :— 

Power to prohibit departure by sea from 
British India for the purpose of unskilled 
work. 

“30-A. (1) The Oentral Government may, 
by notification in the Official Gazette from a 
date and for reasons to be specified in the 
notification, prohibit all persons or any 
specified class of persons from departing by 
sea but of British India to any specified 
country beyond tke limits of India for the 
Purpose of ungkilled work unless possessed 
of a prescribed permit or otherwise ex- 
empted by general or special order of the 
Central Government from the provisions of 
the notification. 

(2} Every notification issued under this 
section shall be laid before both Chambers 
of the Central Legislature as soon as may 
be after it is made. 

(8) Whoever departs or attempts to 
depart out of British India in contravention 
of a notification issued under sub-section (1) 
shall Be punishable with the punishment 

e 


provided for an offence under sub section (1) 
of section 25, 

(4) Whoever causes or assists or attempts 
to cause or assist any person to depart out 
of British Iidia in contravention of a noti- 
fication issued under sub-section (J) shall 
be punishable with the punishment pro- 
vided for an offence under sub-section (1) 
of section 25." 


ACT No. XXI! of 1938 
THE INDIAN AIRCRAFT (AMENDM ENT) ACT, 


Received the assent of the Governor-General on the 
24th September, 1938 and is published in the Gazette 
of India, Part 4, dated lst October, 1938. 


An Act furtherto amend the Indian 
Aircraft Act, 1934. 
Whereas it is expedient further to 


amend the Indian Aircraft Act, 1934, for 
the purpose hereinafter appearing; It is 
hereby enacted as follows :— 

1. Short title. 

This Act may be called the 
Aircraft (Amendment) Act, 1938. 


2. Insertion of new section 8B in Act 
XXII of 1934. 

After section 8A of theIndian Aircraft 
Act, 1934 (hereinafter referred to as the 
said Act), the following section shall be 
inserted, namely :— 

for 


Emergency powers 
public health. 

“8-B. (1) If the Central Government 
is satisfied that India or any part 
thereof is visited by or threatened 
with an outbreak of any dangerous 
epidemic disease, and that the 
ordinary provisions of the law 
for the time being in force are 
insufficient for the prevention of 
danger arising to the public health 
through the introduction or spread 
of the disease by the agency of 
aircraft, the Central Government 
may take such measures as it 
deems necessary to prevent such 
danger. 

(2) In any such case the Central 
Government may, without pre- 
judice tothe powersconferred by 
section 8-A, by notification in the 
Official Gazette, make such tem- 
porary rules with respect to 
aircraft and Persons travelling or 


Indian 


protecting the 
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. i things carried therein and aero- Travancore Government to 
dromes as it deems necessary in represent the tea planters of 


the vircumstances. 

(8) Notwithstanding anything contained 
in section 14, the power to make 
rules under sub-section (2) ehall 
not be subject to tke condition 
of the rules being made after 
previous publication, but such rules 
shall not remain in force for more 
than three months from the date 
of notification: 

Provided that the Central Government 
may by special order continue 
them in force for a further period 
or periods of not more than three 
months in all.” . 

3. Amendment of section 10, Act XXII 

of 1934. 

In section 10 of the said Act, for the 
words, figure and letter “or section 8-A” the 
words, figures and letters “section 8-A or 
section 8-B" shall be substituted. 





ACT No. XXIII of 1938 
THE INDIAN TEA ere KAMENDM ENT) ACT, 


Received the assent of the Governor-General on the 
Sith September, 1938 and is published in the Gazette 
of India, Part 4, dated lst October, 1938. 

An Act further to amend the Indian Tea 
Cess Act, 1903, for a certain purpose. 


‘Whereas it is expedient further to 
amend the Indian Tea Cess Act, 1903, 
for the purpose hereinafter appearing; It 
is hereby enacted as follows:— 

1. Short title and commencement. 

(1) This Act may be called the Indian 
Tea Cess (Amendment) Act, 


(2) It shall come into force on such date 
asthe Oentral Government may, 
by notification in the Official Gazette 

_ appoint in this behalf. 
2. Amendment of section 4, Act IX of 
1903. 
In sub-section (2)of section 4 of the 
Indian Tea Cess Act, 1903,— 


(a) for the word “twenty-seven” the 
word “twenty-eight” shall be 
substituted ; 


(b) in clause (e), the word “and”, where 
it occurs atthe end of the clause 


shall be omitted; and . 
“(c) after clause (d) the following clause 
shall be added, namely ; — 


(e) one on the recommendation of the 


Travancore.” 





ACT No. XXIV of 1938, 


THE EMPLOYERS’ LIABILITY ACT, 1938. 


Received the assent of the Governor-General on 
the 24th September, 1938, and is published in the 
Gazette of India, Part 4, dated let October, 1938. 

An Act to declare that certain defences 
shall not be raised in suit for damages 
in British India in respect of injuries 
sustained by workmen. 

Whereas it is expedient to declare that 
certain defences shall not be raised in 
suits for damages in British India in res- 
pect of injuries sustained by workmen; It 
is hereby enacted as follows:— 

1. Short title and extent. 

(1) This Act may be called the Employers’ 
Liability Act, 1938. 

(2) It extends to the whole of British 
India. 

2. Definitions. 

In this Act, unless there is anything 
repugnant in the subject or context,— 

(a) “workman” means any person who 
has entered into, or works under 
a contract of, service or apprentice- 
ship with an employer whether by 
way of manual labour, clerical 
work or otherwise, and whether the 
contract is expressed or implied, 
oral or in writing; and 
“employer” includes any body of 
persons whether incorporated or 
not, and any managing agent of 
an employer, and the legal re- 
presentatives of a deceased em- 
ployer, and, where the services of 
a workman are temporarily lent or 
let on hire to another person by 
the person with whom the work- 
man has entered into a contrast of 
service or apprenticeship, means , 
such other perscn while the work- l 


(b) 


man is working for him. 
3. Defence of common employment barred ~~. 
in certain cases. 
Where personal injury is caused to a 
workman— 

(a) by reason of the omission of the 
employer’ to maintain in good and 
safe condilion“ any way, works, 
machinery or plaint connected with 
or used in his trade or businéss, 
or by reason of any like omission 
on the part of any persone in the 
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Service of the employer who ha 
been entrusted by the employer 
with the duty of seeing that such 
way, works, machinery or plant are 
: in good and safe condition: or 
(b) by reason of the negligence of any 
person in the service of the em: 
ployer who has any superinten- 
dence entrusted to him, whilst 


in the exercise of such superinten- 


dence; or 

(c) by reason of the negligence of any 
person in the service of the em- 
ployer to whose orders or directions 
the workman at the time of the 
injury was bound to conform and 
did conform, where the injury result- 
ed from his baving so conformed; cr 

(d) by reason of any act or omission 


of any person’in the service of 


the employer done or made in 
obedience to any rule or bye law 
of the employer (not being a rule or 


bye-law which is required by or. 


4 under any law for the time being 
in force to be approved by any 

_ authority and which has been so 
approved) or in obedience to parti- 
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of, or engaged 


. 
. 


. cular instructions given by any 
person to whom the employer has 
delegated authority in that behalf 
or- in the normal performance of 
hig duties: 

a suit for damages in respect of the 
injury instituted by the workman or by 
any person entitled in case of his death 
shall not fail. by reason only of the fact 
that the workman was at the time of the 
injury a workman of, or in the service 
in the work of, ehe em- 
ployer. f 

a. Risk notio be deemed to have been 
assumed without full knowledge. 

In any such suit for damages, the work- 
man shall not be deemed to have under- 
taken any risk attaching to the employment 
unless the employer proves that the risk 
was fully explained to and understood by 


“the workman and that the workman volunta- 


rily undertook the same. 

5. Saving. 

Nothing in this Act shall - affect the 
validity of any decree or order: of: a 
Civil Court passed before the commence- 
ment of this Act in any such suit for 
damages. : 





Extracts from Contemporaries. 


“Without Lawyers” 


` . “Those who have to administer justice,” 


said Lord Atkin, proposing “The Profese 
sion of the Law” at the banquet to His 
Majesty’s Judges, “know full f 
‘pitiful sight of a layman struggling to 
make known the real case that he had. 
‘Lhey saw the faltering lips and heard 
the faltering tongue.” Judges, in such a 
ase, are habitually indulgent; but the 
more rope a layman is given in the conduct 
of hfs own case, the more he seems to coil it 
around his neck. Indeed, a man can no more 
be his own lawyer than—save in the simple 
affairs of life—he can be his own doctor 
Hearsay is to him almost the only relevance; 
more than the facts in issue orthe docu- 
ments, it is the motives that matter. Should 
he lose his case—as he is almost certain 
to, do, unless heis a match for counsel on 
the other side—can, he feel otherwise than 
disgruntled ? He rails, not against himself, 
but against the law. But would the same 
man ascend the pulpit or take the operat- 
ing table? Why, then, with such temerity, 
facé a° learned Judge? The fees he 
thought ip save he must, in the end, dis- 
burse manyfold. 


well the ` 


The Meaning of Words. 

Nor can the world. of commerce dise 
pense, with impunity, with the man of law. 
“Judges were also familiar,” Lord Atkin 
continued, “with the wealthy merchant who 
had to struggle in some commercial dis- 
pute with a document which he had signed 
but which he had either not read or, hav- 
ing read, had not understood, or which he 
had prepared himself and conceived to bear 
an entirely different meaning from that 
which the law attached to it.” Sometimes 
it seems to be regarded as a matter of 
honour to take a document as read. Or, 
again, a layman, drafting his own docu- 
ment, may put down some legal terms of 
daily currency which he fondly imagines 
either to be tautologous or simply exple- 
tive. True, a merchant may know better 
than a lawyer the mercantile meaning of 
mercantile terms used in a contract for the 
sale of goods. But his contract, swiftly 
dictated in the office amid a welter of 
daily ccrrespondence, and phrased either 
in the terse staccato favoured by com- 
mercial men or in the uncertain prolixity 
of a business letter—thow often does it not 


fail to provide just for those very circum- 
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stances that are most likely to arise ? The 
patties may have acted upon a verbal and 
unrecorded understanding; no deliveries 
have been made for months, and then, 


suddenly, long after the delivegy period has - 


expired, either the buyer or the seller— 
according to the state of the market—calls 
for completion. “In those straits he has to 
call upon the man of the law.” Not that 
a fight must follow: the aim of the lawyer 
is not to breed strife, but to compose it— 
The Lay Journal. 


5,000 per cent. 

"Some strange happenings: get revealed in 
the magistrates’ courts. “Not the least 
amazing isthe terrible price poor people 
have to pay for lent money. The standard 
rate before the war. was one penny per 
shilling per week, which-is well over 400 per 
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cent, per annum - simple, not compound. 
Now in a case at Middlesbrough we hear 


of an unlicensed mony-lender, lending ten `` 


shillings at the beginning of a week and 
expecting to be paid one pound at the end 
of the week, which is wel! over 5,000 per 
cent. per annum, simple interest. ‘The 
defending solicitor is reported to have 
described the case for the prosecution as 
“the most diabolical and wicked invention 
he had ever listened to.” The magistrates, 
however, convicted. The pehalty of £10 
imposed must represent a very small part ` 
of the offender's profits even on quite a 
small capital, which is perhaps all ‘she 
began with. However, the statute pro- 
vides that she may be sent to prison if she 
offends again and is convicted, and that is 
where such a greedy usurer ought to go— 
Justice of the Peace. 


REVIEW.. 


Law of. Partnership being a Com- 
mentary on the Indian Partnership 
- Act, 1932: —By CuAUDBARI TIRATH Das, 

SEHGAL, B. A. (Hons.) LL, B., ` PUNJAB 

OIvVIL Seevron (JUDICIAL BRANOR), Pog- 

LISHED BY TAB LAHORE Law Times PRESS, 

LAHORE. 

The above book contains: the latest law 
on the subject. The learned author has, in 
this commentary, extensively cited Indian 
case-law—a. feature not found in many of 
the books ‘hitherto published ‘He has also 


cited important English decisions. In his 
preface, the author has given very good 
reasons for this departure. The commen- 
tary is critical as well as explanatory. 
Differences between the Indian and English 
Acts have been put down. Similary the 
author has incorporated Rules framed by 
the Central and the Local Governments, 
and Ohap. XI, of the Indian Contract Act. 
The printing and get-up are good. .We 
recommend the book to the profession and 
the business community. T 


fae, - -` Wit & Humour. 


A Aah upon a Laugh:—A contributor 
writes: “In your issue of March, 1938, you 
had a tale about an Indian who was re- 
quired bya banker to post as security for 
$100 twenty ponies, and later having sold 
an oil lease paid off the- indebtedness; 
whereupon the banker suggested that he, 
the Indian, permit the banker to keep the 
money for the Indian. The:Indian then said; 
‘How many ponies have you, got?" 

“This morning a lawyer ‘ffiend of mine, 
another gentleman and- myself were the 
guests of a mutual friend: banker ; where- 
upon Ray told the story: The banker in 
the usual stoical manner. said: ‘Humph! 
Anybody who wants to ‘find out how many 
Ponies we have can check olif financial state- 


ment.’ Whereupon thé" third’.guest of the 
banker said. ‘Did you say “ponies” or 
“phonies”?"'—Çase and Comment. 


A Lawyer's Song. On of the songs 
often sung at the mess in Gray's Inn, Lon- 
don, has this verse : | 

Now this festive occasion our spirits un- 

bends, 

Let us never forget the profession’s® best 

friends. 

So we'll send the wine roynd and a nice 

bumper fill 

To ain jolly testator who makes his own 

will. 

The sarcasm of the toast applies curious- 
ly to Samuel, J. Tilden, who was not only 
a jolly testator ebut an acute lawyer. ‘The 
courts set aside a library trust in his will. 

The refrain of the Gray’s Inn song is even 
more precise in its sarcasm, for its runs: 

Oh the law, when defied, will avenge it- 
self still 

On -the man and the woman wHo make 
their own will —Case and Comment, 
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LOCAL AUTHORITIES AND EXCAVATIONS IN HIGHWAYS. , 


The decision of the Court of Appeal in the 
recent case of Newsome v Darton Urban 
District Council, [1938] 3 All. E. R.93, raises 
once again the vexed question of the 
liability of local authorities in cases where 
persons have suffered injury as a result of 
excavations and subsidences consequent 
thereon in highways. The defendant 
authority were both the local sanitary 
authority and also the local highway autho- 
rity. Hence the case involves a consider- 
ation of the two different capacities in which 
a local authority may be sued, when they 
have made excavations in their roads and 
streets for sanitary purposes, which differ- 
ences in capacity, as is well-known, have 
resulted in differences in the principles 
upon which liability is founded. ‘Khe 
general rule of law that the person 
creating a nuisance by excavation or other- 
wise in a highway is liable to a person 
suffering damages asa direct result there- 
of is subject to an exception in the case 
of highway authorities who cannot be made 
liable where the cause of the action ig the 
mere failure to repair or,in more techni- 
cal words, where their breach of duty 
amounts to non-feasance as distinguished 
from misfeasance. i 

The facts of the case were simple and 
clear. The defendant local authority (ap- 
gellants on the appeal) excavated in a 
highway for the purpəse of drainage works 
in 1933. The excavation was duly filed in, 
and by 1935 the surface was level once more. 
Evidence was given that in this year the 
periodical tar spraying and scattering and 
rolling of chippings were effected in an 
efficient manner. in 1936, however, there 
appeared a marked subsidence ab the site 
ofthe excavation, The plaintif riding his 
-biycle on the road, was thrown and injured 
asna result of this subsidence, and he 
brought the action against the defendant 
. council. 
` The findings of the jury in answer to 
-the questions of Atkinson, J. in the court 


Wd. 


below, which were not challenged by the 
appellants on appeal and were in fact 
expressly approved by the Court of Appeal, 

are of some importance. They were— 
(4) That the trench was dangerous to 
those using the highway with due 


care; 

(it) That that condition was the result 
of the work done by or on behalf 
of the defendant local authority; 

(iit) That the original work was not 
done negligently; ; 

(iv) That the defendant local authori-y 
were negligent is not discovering 
and taking stepsto remedy the 
danger. 

This, the last finding, was certainly the 
material one and Slesser, L. J., in his judg- 
ment expressly says that in his view it 
referred to the local authority in their 
capacity as the local sanitary authority 
and not as highway authority. 

The Court of Appeal Greer, Slesser 


-and Mackinnon, L. JJ.) affirming the de- 


cision of Atkinson, J. [(1938! LAI. B. R. 
79), held that there was a duty on the, 
defendant local authority as the sanitary 
authority to make good the subsidence 
which was the natural consequence of the 
work in 1933, and that their failure to 
discover and to remedy the danger involved 
by the subsidence amounted to negligence 


-on their part for which they were liable to 


the plaintiff. f R 
The main question that this decision 
raises is the exact capacity in which the 
Jocal authority were sued and were held 
to be liable. Were they sued and held 
liable as sanitary authority or as high 
highway authority? Unfortunately, tne 
three judgments that were delivered are 
not exactly ad idem on this particular 
point. , 
Ths heàdnote in the All E. R. in dealing 
with the facts states that the action was 
brought against the defendant local autho- 


rity “as the authobity responsible for the 
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repair of the road” but, in regard to the 
decision, it refers to the duty of the 
defendant local authority as sanitary 
authority while in conclusion it describes 
* their negligence as negligence g@mounting 
to misfeasance—a matter, as we shall see, 
only of relevance if the defendants were 
being sued as highway authority. 
Counsel forthe defendant local authority, 
i. @, the appellants on appeal, very natur- 
ally based his appeal on the ground that 
the local authority were being sued as 
highway authority and that the facts did 
not justify the conclusion that there 
had been any misfeasance which would 
make such highway authority liable. 
Greer, L. J., refers to the capacity of 
the defendant local authority as highway 


authority, only apparently to dismiss 
it as the ground of his decision. “It has 
been decided by authorities that are 


binding upon us that, unless the obligation 
which has been broken is an obligation upcn 
a public body in respect of the powers 
that they have otherwise than as road 
authority, then they cannot be liable for 
mere nonfeasance” (at page 94 of the re- 
port). His judgment and that of Slesser, 
L. J., proceed entirely upon the ground 
that the defendant local authority as sani- 
tary authority was under an obligation 
after the excavation had been made to 
fill it up properly and subsequently to 
maintain it by the exercise of reasonable 
care and reasonable. supervision. 
Mackinnon, L, J., however, in his comp- 
paratively much shorter judgment, appar- 
ently deals with the case as an action 
. against a highway authority, and finds in 
the circumstances evidence of misfeasance 
sufficient 10 make such hignway authority 
liable. In the result, therefore. he, too, 
found the defendant local authority liable. 
“If a defect arises in a highway only as 
the result of the friction of traffic and the 
operation of natural causes, and that is not 
remedied by the authority, that is a de- 
fect arising only from non-feasance. Where, 
however, the authority, either in its capa- 
city as highway authority or otherwise, 
does something to the surface of the high- 
way, and that which it does is, in addition 
to the friction of traffic and the operation 
of natural causes, the origin of the defects 
which they do not remedy, then the 
defect may be regarded as the result of 
‘misfeasance, and not merely non-f asance” 
(at page 97 of the report). 
` In view, therefore, of the dual princi- 
ples upon which the decision of Ne wsome v. 
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Darton Urban District Council may now be 
said to rest, it may be as well to consider 
the legal position of local authorities in 
regard to highwiy excavations, firstly as 
sanitary authorities, when thay hive caused 
the excavation to be made in pursuance 
of their sanitary functions, and secondly as 
highway authorities. 

The liability of Jocal authorities as 
Sanitary authorities is thus stated by 
““Halsbury” (2nd edition, Vol. 16, p. 334). 
Local authorities are plainly liable for 
Negligence in falling to maintain in a 
proper state appliances properly placed by 
them or their predecessors in streets and 
highways or to remedy defective appliances. 
In such a statement of the law an excava- 
tion would properly be included in the 
same category as an appliance. 

This principle was applied in regard to 
sewer gratings in White v. Hindley Local 
Board (1875), L. R. 10 Q. B. 219; 26 Digest 
412, 1322, and in regard to atrench dug 
for the purpose of laying a sewer an filled 
in with earth which rain rendered soft and 
therefore dangerous to traffic in Shoreditch 
Corporation v. Bull 1904), 68 J.P. 415; 26 
Digest 412, 1320. 

The latter case was virtually on all fours 
with the Newsome case, for the defendant 
local authority was both the sanitary and 
the highway authority, the excavation had 
been filled in, and only subsequently be- 
came dangerous. In the Shoreuitch case, 
however, the road had only been repaired a 
matter of days before the plaintiff sustain» 
ed his injury, by driving his cab away 
from the side of the road where the trench 
was filled in with earth which had become 
soft, and cclliding witha heap of rubbish 
on the other siae of the road. In the 
Newsome case the injury followed the ori- 
ginal excavation and filling in by some 
three years, and a proper replacement of 
the road had intervened. . 

There isno liability under these principles 
apart from negligence. Thus where a sewer 
had once been properly constructed under 
a highway but subsequently gave way it 
was held in Lambert v. Lawestoft Corpora 
tion, (1901) 1 K. B. 590; 26 Digest 411, 1316, 
that the local authority as sanitary autho- 
rity werenot liable to the plaintiff whose, 
horse, while passing along the road, was 
injured by the falling in of a cavity which 
had formed below the suiface of the road, 
which itself was caused originally by the 
destruction of one of the joints in th 
sewer by rats. e 

Again, as sanitary authority, 8 local 
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authority are only responsible for their 
own actions whether in making excavations 
or placing appliances or ‘otherwise in re- 
gard to their highway or that of their 
servants. Thus, where in circumstances 
very similar to the Newsome case the exca- 
vation had actually been made by the 
owner of certain cottages who had been 
required by the local authority to connect 
his drains with the main sewer, then it 
was held that the local authority as sanitary 
authority were not liable to the plaintiff, who 
was involved in an accident while driving 
his pony cart, as a result of the subsequent 
subsidence at the point of the excavation. 
Here it was also held that the local autho- 
rity were not liable as highway authority 
by reason of the usual exemption from 
liability in the case of mere non-feasance 
(Steel v. Dartford Local Board (1891), 60 
L. J. Q. B. 256 (C. A. ; 26 Digest 399. 1249), 

For those who are interested in the princi- 
ples of liability for tort in English law it 
may be worth while to consider the precise 
principle on which local authorities are held 
liable in such cases. It is suggested that 
such actions could with equal truth be 
described as actions for negligence or as 
actions for nuisance, the nuisance consist- 
ing iu the obstruction or other interference 
with the highway. The general scope of 
the latter was described by Slesser, L. J. 
in Skilton v. Epsom and Ewell Urban 
District Council (1936), 100 J. P. 231; 
[1936] 2 All E. 8.50, when he stated that 
where a nuisance has been created, a per- 
son may have a remedy for damages suf- 
fered by that nuisance when it is something 
more than the mere failure to repair the 
highway. 

The same principles apply to persons 
other than local authorities who interfere 
with the highway. Thus the Earl of 

Isbury, L. C., in Shoreditch Corporation 
v. Bull (1904), 90 L. T. 210, at page 211, 
stated: “The moment the structure of the 
road is interfered with, and it comes with- 
in the ambit of the operation commenced 
by the person who is entitled to interfere 
with the structure of the road, then, until 
that road is restored into the condition in 
which it was before that alteration of its 

«structure began, it seema to me the person 
who interfered with it is responsible for a 
misfeasance.” 

The comments made above apply also to 
the liability of local authorities in 
connection with interferences with 
the highway when they are sought 
to be*made liable in any capacity other 
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than as highway authority responsible for 
the maintenance of the highway. This was 
shown by the very important recent case of 
Skilton v Epsom and Ewell Urban District 
Council, supra. In that case the Court of 
Appeal :Stesser, Romer and Swift, L. JJ.) 
held that a stud markirg a pedestrian 
crossing Was not brought on the highway 
as part of the ordinary maintenance of the 
highway under the Highway Act, 1835, 
and that therefore the placing thereof in 
such a manner that it became defective 
amounted to the placing of a nflisance on 
the highway for which the local authority 
were liable. There the plaintiff was 
injured when the stud, which had become 
loose, was dislodged and flung against 
his cycle by a passing car. This case shows 
the extremely limited scope of the exemp- 
tion enjoyed by highway authorities in 
respect of non-feasance (see infra). Slesser, 
L. J., in his judgment pointed out that the 
essential and vital question in all such 
cases was “Have the defendants caused a 
nuisance ?” To this we would respectfully 
suggest a possible alternative. ‘Have the 
defendants been guilty of the tort of 
negligence ?'’ Ifthe answer to these ques- 
tions is in the affirmative, then the local 
authority is liable unless it can bring 
itself within the scope of the limited ex- 
ception, viz.:—that a highway anthority is 
not liable for mere failure to repair 
its highway. 

In considering the position of local autho- 
rities as highway authorities and their con- 
sequent liabilities, the most important 
matter is the extent of the exemption they 
enjoy in regard to non: feasance. 

This is generally known as the rule in 
Russell v The Men of Devon (1788) 2 Term 
Rep. 667: 26 Digest 582,2780, a case in 
which it was held that no action would lie 
by an individual against the inhabitants of 
a county foran injury sustained in con- 
sequence of a county bridge being out of 
repair. Swift L. J. stated in Skilton v. Epsom 
and Ewell Urban District Council, supra, 
“The principle in Russell v. The Men of 
Devon is that a highway authority, as such, 
is only responsible for the damage caused 
toauser of the highway by misfeasance 
and not by non-feasance.” 

Swift, L. J., then proceeds to make cer- 
tin comments with which we respectfully 
agree on this particular principle. “The 
present decision interferes in no way with 
that principle, which has been questioned 
more than once since 1788. How long it 
will be allowed td continue a principle 
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of lawin this country {do not know, but 
there it is, and we do not interfere with it.” 
In the Skilton case Slesser, L. J. pointed 
oul; that the rule owed its origin to the 

e difficulties of procedure and the, igfinitude 
of actions, had the law permittêd actions 
to be brought against the inhabitants at 
large for the non-repair of the highway. 
He furtherstated, however, that in certain 
cases, liability had been Jaid successfully 
where the highway authority had some of 
the attributes of a legal corporation. Asa 
general rvle, local authorities, who have 
through tke process of last century's 
legislation, succeeded to the position of 
the former inhabitants responsible for the 
repair of highways, are also entitled to the 
immunity formerly enjoyed by such 
inhabitants. ‘Nevertheless, in certain sta- 
tutes, as is pointed out in “Halsbury's 
Laws of England,” provision was made 
whereby the newly constituted and quasi- 
corporate highway authority could be made 
liable. 

The limits of the extent of the rule in 
Russell v. The Men of Devon was demonst- 
rated very forcibly by Skilton’s case. “They 
were also referred to again by Slesser, L. J., 
in the Newsome case when he stated, “The 
somewhat artificial protection of the high- 
way authority which, as was explained in 
this Court in Skilton's case (see supra), has 
been inherited fromthe days when actions 
lay against the inhabitants at large, is not 
to be extended to any other authority which 
has a different historical derivation” (at 
page 96 of the report). 

So much then for an outline of the princi: 
ples upon which local authorities are liable 
in regard to interferences with the highway 
in their respective capacities as sanitary 
authority and as highway authority. En- 
deavours have long been made by local 
uulhorities to seek to make the exemption 
they enjoy from liability for non-feasance 
as highway authority, applicable to their 


JOURNAL 


17710 ° 


failure adequately to repair and keep in 
proper condition objectsin, or interferences 
with, the highway which they may have 
executed in pursuance of their capacity as 
sanitary authority. The Newsome case 
is of importance in that it has confirmed 
in circumstances which were even more 
favourable to the local authority, the House 
of Lords decision in Shoreditch Corpora- 
tion v. Bull (supra), of which Greer, L, J., 
in the Newsome case at page 95 of the 
report states : “Iread that case as meaning 
that where there is something that may be 
regarded as non-feasance by a local autho- 
rity who may happen also to be a road 
authority, then the action will be for that 
which they have done, not as a road 
authority, although they happen to be 
a authority, but in some other capa- 
city. 

Perhaps too, to the decision may be of 
some further relevance in drawing atten- 
tion once more to some of the objections 
to the rule in Russell v, The Men of Devon. 
It is interesting to note that on the. facts 
of the Newsome case, had the pipe in 
question been a drain, and not a sewer, | 
and had the local authority required the 
owner thereof to excavate the highway 
for the purpose of making a connection 
between such drain and the sewer, and not 
undertaken any excavations themselves, 
then the plaintiff would have found him- 
self without any remedy against the local 
authority and would have been left to his 
usual remedy against the owner or other 
person actually responsible for the excava- 
tion. These differences, so far as plaintiffs 
are concerned, seem to rest upon rather 
fortuitous distinctions, and we feel that 
little would be lost, provided always pro- 
per safeguards could be intrcduced, were 
the substance of the rule in Russell v. The 
Men of Levon to cease to be a part of 
English law,—Justice of the Peace. ° 


HIRE-PURCHASE AND UNSATISFIED JUDGMENTS. 


A recent case has, for the time being, 
decided a point which has often been raised 
in the past, namely, where a hirer is in 
arrear with his rent under a hire-purchase 
agreement and the owner. instead of retak- 
ing the goods, cbtains judgment for those 
arrears, The questicr has often been raised 
as to how farifat all that judgment vests 
the goods in the birer. 

In actual fact, the position has always 


been fairly clear, although hitherto it has 
not been the subject of judicial decision. 
Provided that the agreement permits, the 
owner may, on the’termination of the agree-* 
ment owing to the lurer's default, retain 
all payments already received, and is also 
entitled to enforce puyment of all rent 
accrued due upto the date cf the determi- 
nation. This is recoverable, not as, page 
ment or part-payment for the gocds, but 
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purely and simply as hire rent, the con- 
sideration for which is the use of the goods 
up to the date of such termination. The right 
fo such rentis in no way affected by the 
retaking of the goods: Brooks v. Beirnstein 
(1909, 1 K. B. 98). 

It would follow logically that, if the 
owner sues for this hire rent and cbtains 
judgment, this judgment would not operate 
to transfer the title to the gocds to the 
hirer, being in respect of an entirely differ- 
ent cause of action. In any case, so long 
as the judgment remains unsatisfied, no 
title would pass. There isan analogy in 
the case of judgments in actions of detinue 
or trespass. It has long been decided law 
that, although when the full value of the 
goods has been recovered as damages the 
satisfaction of the judgment transfers the 
property inthe goods to the defendant, so 
long as the judgment is unsatisfied the pro- 
perty inthe goods remains unchanged : 
Brinsmead v. Harrison (1871,7 O. P. 547) ; 
Re Ware ; ex parte Drake (1811, 5 Ch.D. 
866) ; In re a Debtor (97 L.T. 140). So in 
the case of a judgment for arrears of hire 
rent, the judgment would certainly not vest 
the property in the hirer at least until the 
amount of the judgment is paid or the owner 
has taken bankruptey proceedings against 
the hirer in respect of the judgment. Even 
then it is doubiful, as has already been 
pointed out, whether the property would 
pass, the judgment being in respect of hire 
rent only. 

We have now the authority of judicial 
decision for the above statement of the law. 
In the case of South Bedfordshire Electri- 
cal Finance, Ltd. v. Bryant (1938, 3 All E.R, 
580) the defendant had obtained a cold- 
room under a hire-purchase agreement. The 
terms of the agreement provided (inter 
alia) as follows: cl. 6: “The hirer shall 
permit the authorised representatives of 
the company at all reasonable times to 
enter upon the said premises for the pur- 
pose of (inter alia removing the chattel).” 

.OlL 7: “If during the currency of this agree- 
ment (a) any payment to be made by the 
hirer under this agreement shall be in 
arrear or (b) the hirer shall commit any 
breach of this agreement... or (e) the 
hirer shall allow any judgment against 
him {o remain unsatisfied, then and in 
every such case it shall be lawful for the 
company (without prejudice to the right of 
the company to recover arrears of payments 
and damages for breach of this agreement) 
to terminate and to retake possession of the 
chattel or remove the same in whole or in 
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part from the above-mentioned premises 
or any other premises where the same may 
be... 

The defendant being in arrear with his 
hire rent, the plaintiff recovered judgment 
for those arrgars. This judgment was in 
part unsatisfied and the plaintiffs thereupon 
entered upon the premises of the defendant 
and removed the greater part of the chattel, 
but was prevented by the defendant from 
removing the whole of the goods. The 
plaintiff then brought an action claiming 
201. as the value of the portion of the goods 
not retaken and damages for breach of con- 
tract. The defendant counter-claimed for 
damages for the detention of the parts re- 
moved, contending that the result of the 
judgment in the first action, being for the 
value of the chattel had the effect of ter- 
minating the contract and transferring the 
ownership of the chattel to him. Judgment 
was given in the Oounty Oourt for the dee 
fendant on both the claim and counterclaim. 
On appeal this was reversed, the Court of 
Appeal holding that the first action was 
one for instalments due and did not operate 
to transfer the ownership of the chattel. 
Greer, L.J., in delivering judgment, suid 
(at p. 582): “That was an action for instal- 
ments due under a hiring agreement. It 
was quite definitely not an action for the 
value of the goods... but wasan action for 
the unpaid instalments, and, as a result of 
that action, there was an order made for 
the amount of the instalments.” There 
was a right to the arrears under the agree- 
ment, whether or not they were covered by 
a judgment and the hirer had permitted 
a judgment against him to remain unsatis- 
fied. The owners were, therefore, not des 
barred from retaking their goods, and could 
sue both for the arrears of payment and for 
breach of contract. 

That is the position at present. Toe Hire- 
Purchase Act, 1938, however, which comes 
into operation on January 1, 1939, may 
affect this position in many ways, Of 
course, the Act will apply only to agree- 
ments under which the hire-purchase price 
does not exceed 1001. (see ante, p. 95). In 
the case of such agreements, the owner will 
not be able to authorise himself or any 
person acting on his behalf to enter upon 
the hirer's premises for the purpose of re- 
taking any goods (sec. >}. If more than 
one third of the hire-purchase price under 
the agreement has been paid (sec. 11), the 
owner must have recourse to the Ovunty 
Court to recover his goods. He may not 
re take them in any other way and all sums 
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due must be claimed in the action or will 
be irrecoverable (sec. 12 (1)). 


On the hearing of the action the 
Court msy order specific delivery of 
the chattel to the owner or may 


make a postponed order, on conditions, 
or may order delivery of part to the owner 
and transfer the titlein the remainder to 
the hirer (sec. 12 (4)). Thus, ifa judgment 
could be obtained for arrears of hire rent, 
the County Court judge may make payment of 
such arrears conditional on an equivalent 
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part of the goods being transferred to the 
hirer. There is little doubt that judges will 
not be slow to avail themselves of this dis- 
eretion where they consider it just to do so. 

Finally, the Court will have power to treat 
any sum due under aformer judgmentas a 
sum payable in respactof the hire-purchase 
price (sec. 14 (2)). This means that if the 
sum due under this judgment is equal to 
the hire-purchase price, they may transfer 
the title to the goods to the hirer.—The Law 
Journal. 





Extracts from Contemporaries. 


Murder from the Air. 

The most pressing requirement in Inter- 
national Law at the present time is the 
abolition of aerial bombing. In a leading 
article, under the heading “Death From the 
Air,” the Times of February 4, of this year 
said: “The horrors attending the use of 
this weapon in Spain and China show that 
if civilisation is not to be utterly destroyed 
in some future conflict the only safe thing 
is to prohibit its use altogetker.” As to 
that there is no doubt general agreement, 
but till this result can be attained, aerial 
warfare should be subject, like other forms 
of warfare, to rules restraining its excesses 
and confining its operaticns to strictly 
military purposes. In the House of Com- 
mons, on June 14 of this year, the Prime 
Minister, referring to attacks upon ports 
and shipping in Spain said: “There is no 
precedent for these attacks from the air, 
because aircraft were not previously de- 
veloped. This action gives rise to a series 
of new problems in regard to which previous 
experience is not available.” In a sense 
that is true. But the analogy between 
bombardment from the sea and bombard- 
ment frem the air is sufficiently close to 
make it relevant to refer to Convention IX 
of the Hague in 1807, to which all the 
Great Powers were parties. This forbade 
the bembardment of ports, towns, villages, 
dwellings or buildings which are not 
defended; and though for military reasons 
certain qualifications were made, yet the 
commander was to take all measures re- 
quired to cause as little damage to the 
town as possible. At the Hague Con- 
ference of 1907 Sir Edward Fry was one 
of the British delegates, and even then, 
in the course of debates in which he 
took a leading part, he referred to the 
crushing burden of competitive armaments. 
“The ultra competition of these times was 
not foreseen. 


Geneva and Aerial Warfare f 
An attempt to establish rules for aerial 
bombardment was made when, under a 
resolution passed at the Washington Oon- 
ference in February, 1922, a Oommission 
was appointed, representing the British 
Empire, the Uvited States, France, Italy, 
Japan and Holland, to consider whether 
existing rules covered new methods of 
warfare introduced since 1907, and if not 
to report on the necessary changes. The 
rules which were recommended forbade aerial 
bombardment for the purpose of terrorising 
the civilian population, and it was declared 
that, as we have said. aerial bomb irdment 
is legitimate only when directed at a 
military cbjective. The rules recommended 
by the Commission bave not been formally 
adopted, but now the work of codifying 
rules for aerial warfare is being undertaken 
by the League of Nations, and on Tuesday, 
according to the League Correspondent of 
the Times, Capt. Wallace, on behalf of 
the British Government, stated the lines 
on which this should proceed, namely: (1) 
to declare the aerial bombardment of 
civilians illegal; (2) prescrible that the 
objects of air attack must be capable of 
identification; and (3) that any attaek on 
definite objects must be carried out in 
such a manner as to avoid the accidental 
bombardment of civilian populations in the 
neighbourhood; and a drafting committee 
has been appointed to undertake the 
codification —The Law Journal. 


Boxing asa Cure for Criminal Ten- 
dencies. : : 

At the London Sessions recently a boy 
of seventeen was bound overon condition 
that he went to a gymnasium to learn 
boxing. There is nothing fantastic in re- 
garding hard physical training with an 
interest in life as an antidote ,to a lar- 
cenous disposition fostered by idleness, 
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The lad’sidle hands will now be clenched 
into fists and he will learn to use them 
in a fitting manner. 

The interchangesin court are worthy of 
reproduction. 

A number of previous convictions were 
proved against the accused, but on his 
behalf Mr. Ted Broadribb, a boxing mana- 
ger, said that he was willing to train him 
asa boxer in his gymnasium. He would 
look after him by day and he would live 
with a well-known welter-weight boxer by 
night. He considered he would be able to 
make the lad a good citizen. 

Mr. Richard O'Sullivan, K. C. (acting 
deputy chairman).—A gymnasium knocks 
the stuffing out and the Ten Commandments 
in ?-—Yes. 

In reply to the judge, Mr. Broadribb said 
that he had trained lads with criminal 
records before, and many had turned out 
afterwards as useful citizens and good 
boxers. He once had an ex-Borstal boy, 
who eventually became a fly-weight cham- 
pion of the world. 

After all, a considerable part of the 
Borstal training itself consists of physical 
exercise and a healthy strenuous life and 
the same treatment may well succeed out- 
side the institution.—J ustice of the Peace. 


Masks and Faces. 

We see that the hoary fallacy, which we 
_ have more than once exposed in these Notes, 
that a woman cannot be heard in a court 
of justice with her head uncovered, has 
again cropped up. This time it was at an 
inquest at Sutton Coldfield, and it appears 
from the newspaper account that a woman 
Witness was not allowed to take the oath 
until she had covered her hair with a 
policeman’s handkerchief, having neither 
hat nor kerchief of her own. 

Tire idea must (we suppose) have spread 
from ecclesiastical circles. Whether or 
not it would be possible for a woman 
worshipper to’assert a right to enter her 
parish church without a hat isa question of 
ecclesiastical law on which we express no 
opinion, but (granting that the attitude 
on this matter of the ecclesiastical autho- 
rities is one which can pe maintained) 
we have said before and we repeat that 
there isno such rule applying to appear- 
ance as a party or a witness in the English 
courts. 

Nor is it clear to us what was the autho- 
rity’ bye which the magistrate in one of 
the London courts instructed a girl 
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defendant to wash her face and come back 
in the afternoon. She was, it appears, 
charged with insulting behaviour by which 
a breach of the peace might have been 
occasioned and, as the magistrate remanded 
her on bail fo enable her father to find 
her suitable work, he was ina sense the 
master of the situation. He might have 
proceeded to deal with the case and con- 
vict her on the evidence, when presum- 
ably her face would have been washed at 
Holloway. But if she had stood on her 
constitutional right to decorate her face 
with powder, lipstick, and the like, we do 
not see how the learned magistrate could 
have given effectto his view that it was 
“disgusting. '~-Justice of the Peace. 


The King’s Name. 

We notice a statement in the press that 
the Home Secretary has banned the use 
of “King George tle Fifth” as the name 
ofa new inn near Begncr Regis. It is 
said that the name was to be conferred 
in commemoration of His Majesty's recu. 
peration in the district in 1929. 

There will be general sympathy with the 
Home Secretary's view that the name of 
a recently deceased monarch should act 
be used for commercial purposes. 

There are plenty of William the Fourths 
and earlier Georges, and several “Queen 
Victorias,” but we think that the instine- 
tive feeling of the King’s subjects would 
prefer that a longer period should elapse 
before the recent Edwards and King 
George the Fifth are used for public- 
houses. 

We are not sure what is the authority, 
if any, for preventing the use of the 
name if a householder persists, say in con- 
nection with a.tea shop or other unlicensed 
premises, but where a licence is required 
from the justices they would no doubt bear 
in mind any intimation from the Secre- 
tary of State, who is specially charged with 
the care of matters of this kind.—Justice 
of the Peace. 


Car Parks near Water. 

A peninsula, we were taught at school, is 
a piece of land neariy surrounded by water. 
Some towns seem toregard car parks as 
pieces of land with facilities for falling into 
the sea, The Torquay coroner was very severe 
in his strictures on the local authority for the 
unsafe park provided on a quay adjacent 
to the harbour, where two unfortunate 
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ladies, through the inadvertence of one of 
them who was driving, recently met their 
death. 

The coroner said “there was a moral duty 
for a local authority to see that the place 
was safe; if it were a case of statutory 
duty it would be a case of nearly man- 
slaughter,” 

The report is perhaps a little inaccurate. 
There can be no case of nearly a crime. 
Hither the act or omission in question has 
all the elements of the offence charged or 
it bas*nct, In any cnseno indictment for 
manslaughter could be against a corpora- 
tion, and it would be extraordinarily diffi- 
cult, probably quite impossible to fix any 
individual responsibility. —Justice of the 
Peace. 


Coroner and Manslaughter. 

It is not clear from the reports in the 
Press of an inquest on Tuesday by Mr. 
R. W. Brighouse, Deputy Coroner for 
South-West Lancashire, why the motor- 
cyclist who had caused the death of the 
deceased was committed for trial on the 
coroner's warrant, in accordance with the 
jury's verdict of manslaughter, after a 
charge for the same offence had been 
dismissed by the Ormskirk magistrate. It 
is certainly true, as Mr. Brighouse said, 
that the trend of modern legislation, 
backed by public opinion. has been to 
take away from the coroner and his court 
the question of criminality and place the 
responsibility in the hands of the police 
and magistrates. Section 20 of the Coroners 
(Amendment) Act, 1926, was introduced in 
-order to put a stop to the simultaneous 
inquiries before the coroner and before 
magistrates into the same circumstances 
from which a charge of murder or man- 
slaughter might result; and if on an 
inquest the coroner is informed before 
the jury have given their verdict that some 
person has been charged before examining 
justices with the murder or manslaughter 
of the deceased he must, in the absence 
of reason to the contrary, adjourn the in- 
quest until after the conclusion of the 
criminal proceedings. In the present case 
the jury found a verdict of manslaughter. 
Perhaps the Deputy Coroner had not been 
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informed before this verdict of the dis- 
missal of the proceedings before the magis: 
trate. For whatever reason, he accepted 
the verdict and commitied the motor- 
cyclist for trial, saying that the Act had 
not done the job completely, but effect hag 
yet to be given to the Report of Lord 


Wright's Committee of two years ago.—The 
Law Journal. 


Divorce for Desertion. 

Two interesting decisions on desertion 
were given by Hodson, J,, at the end of last 
term. In the first one (Watson v. Watson, 
1938, 3 All E. R. 770) the respondent had 
deserted the petitioner in 192!. He later 
offered to provide separate accommodation 
for her, but not her child. This was 
declined by the wife, and it was held that 
she was entitled to do so. The desertion 
continued till 1929, when an agreement 
was entered into, stating that the wife was 
entitled to a maintenance order, that they 
should live apart, and making provision 
for a weekly payment of 15s. If the 
separation had in fact then continued by 
agreement, there could be no desertion, 
but the fact that an agreement has been 
made does not necesgarily preclude deser- 
tion (Hussey v. Hussey, 109 L. T. 192). In 
the present case the parties had not 
separated under an agreement, because the 
desertion had begun beforehand, and also— 
though that was not conclusive—the hus- 
band had made practically no payments. 
On the facts it was held that the agreement 
had not put anend to the desertion. In 
the second case (Starkey v. Starkey, 1938 ,5 
All E. R. 773) the husband had also desert- 
ed the wife, and after a time a separa- 
tion agreement had been signed providing 
for payments by the husband. He ignored 
the deed completetly. It could not he said 
that it had in any way been operative as 
far as the relations between the parties 
were concerned. Though ynder the old 
law desertion ceased upon the execution of 
a separation agreement, an exception was 
allowed when the deed was not acted upon, 
and this case shows that the exception 
applies in the case of the three-year period 
required by the Act of 1937.—The Law 
Journal, . i 
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PUBLIC POLICY. ° 


Tar Rigat or a PERSON conviorsp OF MANSLAUGHTER BY NEGLIGANOR OF A 
TESTATOR To OLAIM A BENEFIT FROM THE ESTATE OF TAB TESTATOR. 


__ The recent decision in Beresford v. 

. Royal Insurance Co., Ltd. (1938), 54 T. L. R. 
. 789, gives rise to a point of considerable 
interest and importance as affecting the 
Tight of a person, who has killed another, 
under the circumstances set out above 
to obtain a benefit from the estate of 
that other. It will be remembered that 
this case has now finally decided that it 

. 18 contrary to public policy to allow the 
estate of a person, or any one claiming 
through him, who has insured his life, 
to recover the policy moneys under a policy 
of Insurance where the event upon which 
the Policy is to matureis the suicide of 
the assured while sane, and this is so 
regardless of the fact that the policy 
itself specifically provides for this even- 

| tuality. 

. This decision, as was stated by Lord 
Atkin, at p. 791, is merely one illustration 
ofthe general principle that “a man is 
not to be allowed to have recourse to a 
court of justice to claim a benefit from 
his crime, whether under a contract or 
under a gift.” (In passing, an interesting 
similarity may be observed between these 
words and those which occur in a judg: 

-meitt of Rooke, J., delivered just over 

_140 years ago inacase where he craved 
ia aid the same principle of public 
Policy soasfo bar aclaim by a person 
who had been guilty of an indictable 
offence to recover the profits of his crime. 
In Farmer v. _ Russell (1798), 1 B. & P. 
296, he says this, at‘p. 300: “I think thata 

: man who has been guilty of an indictable 
Olience ought not ta have the assistance of 
the law to recover the profits of his 

_crime...”) 

Other examples of the application of 
this principle are to be found in cases 

_dealing® with rights which have arisen 
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under a policy of assurance. Thus, the 
assignees in bankruptcy ofa person who 
had been convicted of, and executed for, 
forgery, were held disentitled to recover 
under a policy of assurance: The Amicable 
Society v. Bolland (1830),4 Bli. N. R. 194. 
Again, it was held that a wife who had 
been found guilty of the murder of her 
husband was precluded from claiming 
under a policy which had been effected 
by him on his life, and which had been 
expressed tobe for her benefit under the 
Married Women’s Property Act, 1882 
(45 & 46 Vict, c. 75): Cleaver v, Mutual 
Reserve Fund Life Association {1892] 1 

‘Similarly, the principle has been applied 
in cases where the person seeking to 
benefit was claiming some advantage 
under the will of a testator where he had 
been found guilty of causing the death ofa 
testator under circumstances whico amount- 
ed toa feiony. Thus,in In the Estate of 
Crippen [1911] P. 108, a husband who hal 
been convicted of the murder of his wife, 
made, after his conviction, a will ap- 
pointing a person as his executrix and 
universal legatee. She claimed, as sucu 
executrix, to administer the estate of the 


murdered wife, and, as legatee, to be 
entitled fto her property. The Court, 
however,. passed her over as the legal 


personal representative of the husband 
and granted administration to the estate 
of the intestate wife. Again, it bas been 
held that a legatee who has been found 
guilty of the manslaughter of her testator 
can claim nointerest under his will, and 
cannot, therefore, be made a party to an 
action for probate of the will: In the 
Estate of Hull ; Hall v. Knight and Baxter 
[1914] P. 1. 

It may be observed that the application 


* 50 
of this principle, excluding the taking 
of any interest under a will, has been 
extended soasto prevent a person who 
is guilty of having caused the death of 
a person under similar ciscumstances 
from succeeding tothe estate of the dead 
person by virtue of a statute which pro- 
vides for the devolution of the estate 
upon an intestacy. Thus, in Re Sigsworth: 
Bedford v. Bedford [1935] 1 Ch. 89, 
Olauson, J., as he then was, stated that, in 
his judgment, the principle of public 
policy, which precludes a murderer from 
claiming a benefit which has been con- 
ferred on him by his victim's will, 
precludes him also from claiming a 
benefit which had been conferred on him 
in the case of his victim's intestacy by 
statute. In coming to this conclusion he 
preferred the reasoning of the earlier case 
of In re Pitis: Cox v. Kilsby [1931] 1 Ch. 
546, to the same effect, to that of In re 
Houghton; Houghton v. Houghton [1915] 2 
Ch. 173, where a different conclusion was 
arrived at. In both those two cases, 
however, the murderer was found to have 
been insane, so that no question as to the 
application of any such principle in fact 
arose (see Horns v. Anglo-Australian and 
Universal Family Life Assurance Co, 
(1861), 80 L. J. Oh. 511). 


It would appear that Hall's case supra, 
is the only example in which the principle 
has been applied in a case where a person 
whohas been precluded from enforcing 
his legal right has been guilty of the 
lesser offence of manslaughter, as 
distinct from the graver offence of murder. 
The facts of that case are that the person 
claiming as legatee had been charged 
with the murder by shooting of the testator, 
Upon this charge she had been acquitted, 
but she had been convicted of manslaugh- 
ter; S. O. (1913), The Times, 4th June. 


The interesting question, therefore, arises 
as to whether or not any distinction can 
be drawn between a case of manslaugh- 
ter such as that, anda case in which the 
gist of the charge consists in the existence 
of an act of criminal negligence, as, for 
example, inthe driving of a motor car. 
The point was touched on by Lord Atkin 
in his judgment, where he says this, at 
p. 791: “Finaily, in In the Estate of Hall; 
Hall v. Knight and Baxter, the court 
decided that a woman who had killed a 
testator in circumstances that amounted 
to manslaughter, byt not, it would appear, 
to manslaughter by negligence, could not 
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be allowed to claim probate as a 
legatee under the will of the testator ™ 

There does not appear to be any report- 
ed case whichhas involved the application 
of this principle in a case where a 
person has been found guilty of man- 
slaughter by negligence, but sucha case 
is not unlikely to arise in view cf the 
increasing number of charges of such a 
character caused by negligent driving. 
It is a somewhat startling thought that such 
a principle can be applied so as to prevent 
a person from recovering a benefit 
through the death of another, ina case 
where he has brought about the death 
through negligence only, although the cir- 
cumstances show that he has been guilty 
of such gross negligence as to amount to 
manslaughter. It should; however, be borne 
in mind that, where the manslaughter has 
been brought about owing to negligence, 
there is no distinction between such a 
charge in a motoring case and in any 
other case where the facts establish 
negligence which is sufficiently gross to 
be criminal. As was said by Lord Atkin 
in Andrews v. Director of Public Prosecu- 
tions [1937] A. O. 576, at p. 583: “The 
principle to be observed is that cases of 
manslaughter in driving motor cars are 
but instances of a general ruleapplicable 
to all charges of hcmicide by negligence,” 
and the application of this principle in 
other cases of criminal negligence does 
not appear to be as repugnant to a sense 
of morality as is its application ina 
motoring case. 

Animportant distinction between cases 
of manslaughter by negligence and other 
cases of manslaughter is at once apparent, 
namely, that inthe former cases there is an 
absence not merely of any intention to do 
harm, but also of any element of unlawful- 


ness such as would be present in a case 
such as Hall's Case. Where thé only 
charge is that of negligence, however 


gross it may be, the person guilty of caus- 
ing the death has been guilty merely of 
inadvertence in failing to exercise a 
certain standard of cure, and he has un- 
wittingly brought about the death through 
such a failure. Ina legal sense, however, 
they do involve mens rea, and,as was 
observed in Andrews Case supra, man- 
slaughter, however caused, is a felony. 
It is difficult, therefore, to see upon what 
ground any logical distinction can be 
drawn between the two cases, and, accord- 
ing tothelaw asit now stands, it would 
appear that upon an examinatien of the 
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authorities thé principle is equally appli- 
cable intheone case as inthe other. 
A person, therefore, who has the misfortune 
to cause the death of another in such a 
manner will be precluded from enforcing 
any benefit which may accrue to him 
under the will or intestacy of his 
victim. 

The case of Hall, supra, is important 
in this connection, and it is not uninterest- 
ing to observe that the distinction 
between murder and manslaughter, and 
this very example of manslaughter by 
negligent driving, was urged in argument 
against the application of the principle 
in that case, but without avail. Upon 
this point the judgment of Hamilton, L. J. 
ashe then was, is important. He says 
this, after referring to Cleavers Case, 
supra, at p. 7: “True that was a case 
of murder, but Ido not think that, by 
using terms wide enough to cover man- 
slaughter, the members of the court 
supposed themselves to be speaking 
obiter, or were in fact doing so...; and 
I cannot understand why a distinction 
should be drawn between the rule of 
public policy where the criminality 
consists in manslaughter. Why should 
the legatee be excluded from taking 
the bounty when he can be hanged, and 
not be excluded when he can only be sent 
to penal servitude for life ? The distinction 
‘seems tomeeither to rely unduly upon 
legal classification, or else to encourage 
what, I am sure, would be very noxious— 
a sentimental speculation as to the motives 
and degree of moral guilt of a . person 
who has been justly convicted and sent to 
prison.” 

These observations are very strong as to 
regarding as irrelevant, in considering 
the application of this principle, any 
inqyiry concerning the intention or motives 
which operated on the mind of the person 
who did the criminal act which caused 
the death (seealso the judgment of Row- 
latt, J.. in a case in which a similar 
principle of public policy was invoked; in 
R Leslie, Ltd. v. Reliable Advertising and 
Addressing Agency, Ltd. [1915] 1 
K. B. 652, a company, which had been 
convicted of, and fined ‘for, an offence, 
sought to recover against another person 
by way of damages the amount which 
it had had to pay by way of a fine for the 
criminal offence. In holding that such a 
Claim was contrary to public policy, 
it would appear clear that in his judgment, 
in constdering the question as to the 
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application of the principle which was 
olvad in the case before him, the 


was 


learned judge held the view that it 
and 


irrelevant to consider the motives 
intents with which the criminal act was 
committed, but that, if in fact there was 
proof ofthe commission of the act, the 
principle thereupon came into operation 
so as to defeat a claim under such cir- 
cumstances. Further, in Howard v. Odhams 
Press, Ltd. [1938] 1K. B. 1, Greene, L. J. 
as hethen was, states that he does not 
think that, in considering the “question 
as to whether or nota contract is void as 
against public policy, the motives of the 
parties in entering into it are to be 
considered.) 

It would appear clear, therefore, that 
the sole point to ‘be considered in sucha 
case is the question of proof of the fact 
that the death has been caused under such 
circumstances. 

Against the views expressed above, 
there are two. judgments which would 
appear to drawa distinction, when it is 
sought to apply such a principle, between a 
case where an act is done intentionally, 
anda case where it is done inadvertently 
although accompanied by gross negligence. 
These cases may appear to lend colour 
to the view that, where there is only an 
act of negligence, there is no room for the 
application of any such principle. It will 
be seen, however, that they are dealing 
with a class of case in respect of which 
special legislation applies, and it is 
submitted that they do not govern the 
determination of the questicn under dis- 


cussion. i 

In Tinline v. White Cross Insurance 
[1921] 3 K. B.327, and James v. British 
General Insurance Company [1927] 2 


K. B. 311, the courts upheld the sanctity 
of contract and rejected a defence 
based on public policy which had been 
put forward by an insurance company. 
In each case the driver of a motor car, who 
had beeninvolved in an accident which 
had caused the death of a person in 
respect of which he had been convicted 
of manslaughter, sought to be indemnified 
by the company under a policy of in- 
surance against claims brought against 
him by a third party arising out of the 
acoident due to his negligent driving. In 
their defence the company took the point 
(inter alia) that it was contrary to public 
po'icy to allow the driver to be indemnifi- 
ed against the consequences of his own 
criminal acts, i. e. manslaughter, and also 
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in the second case drunkenness.’ The 
ratio decidendi of the judgments, which 
rejected this defence, appears to be that, 
inasmuch as thé act which giveg rise to 
criminal and civil responsibility #in sucha 
case is due to negligence only, and there 
is an absence of that degree of criminali- 
ty’ whichin the doing of a known unlaw- 
ful act makes it against public policy 
thatthe perpetrator should be indemnifi- 
ed, such a policy is enforceable against 
an insurance company. 

-It will have been seen tbat these two 
cases were concerned only with a claim 
brought by a third party. And further, 
it may be observed, in connection with 
such a claim, that there are now 
statutory provisions in force with regard 
to compulsory insurance. ` This distinction 
would, therefore, appear tó differentiate 
this class of case from the one under 
discussion (see observations in Haseldine 
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v. Hosken [1933] 1 K. B. 882; and in 
Beresford’s Case inthe Court of Appeal 
[1937] 2 K. B. 197). s 
With regard to the limitation ofthe 
application of the principle which has been 
discussed, Fry, L. J., says this, in Cleaver’s 
Case, supra, at p. 156: “It appears to me that 
no system of jurisprudence can with 
reason include amongst tke rights 
which it enforces rights directly resulting 
to the person asserting them from the crime 
of that person. Ifno action can arise 
from fraud, it seems impossible to suppose 
that it can arise from felony or misdemea-: 
nour.” Following these observations, 
therefore, it would appear that the princi- - 
ple should: be applied in all cases in which 
a person has caused the death of another 
through the commission of any crime, 


however caused, whichis either a felony 
or a misdemeanour.—The Solicitors’ 
Journal. 


NUISANCES OF INCONVENIENCE 


-Both trespass and nuisance are torts 
associated with land. Trespass consists in 
an act of direct interference, such as enter- 
ing on land or placing an object there: 
nuisance, on the other hand, is the use of 
land in such a way that an adjoining land- 
owner is injured in some matter connected 
with the occupation of his land. Every 
direct interference with land is a trespass, 
unless it is authorised by law, as, for 
example, when a sheriff enters to levy 
execution, or unless it is done by the licence 
or permission of the occupier of the land. 
But not by any means every use of land so 
as to annoy a neighbouring owner is a 
nuisance, and it is necessary to divide the 
possible forms of interference into several 
categories in order to ascertain which are 
actionable. 


Lord Westbury, L. O., in St. Helens 
Smelting Company Y. Tipping (12 L. T. Rep. 
776; (1865) 11 H. L. C. 642), drew a dis- 
tinction between cases where tangible 
damage is caused to neighbouring land or 
anything on it, and cases where the inter- 
ference is only of sucha kind as to cause 
KACO ED once: Ka kasa, i 

“In matters of this description i 
that it is a very desirable thing is mark the afar 
ence between an action brought for a nyisance on the 
ground *that the alleged nuisance produces material 
injury to property, and an action brought for a 
nuisance on the ground that the thing alleged tobe 


a nuisance is productive of sensible personal dis- 
comfort.” E as 


When material injury is caused, there is 
generally an actionable nuisance, and in the 
St. Helens case, where the defendants’ metal 
works emitted fumes which destroyed shrubs: 
and plants in the plaintifi’s park, and the 
defendants said that there was no nuisance 
because the whole district was covered by 
tall smoking chimneys, the House of Lords 
sllowed the plaintiff to recover damages. 
If the smelting company had only caused 
discomfcrt and inconvenience by their 
fumes, without any damage being done, the 
defence indicated would probably have been 
successful, but it was no reply when the 
value of the plaintifi’s property had obvious- 
ly deteriorated on account of physical harm 
done to it. 

In order to make actionable the usee of 
land so as to cause inconvenience, the 
inconvenience, complained of must be 
substantial. In Christie v. *Davey (1893, 
1 Oh. 316) the plaintiff was a music 
mistress, and she gave music lessons 
inher home during the day. The annoy- 
ance caused to the occupier of the adjoining 
house was not substantial enough to enable 
him to recover damages. i 

A plaintiff must prove not onjy that the 
annoyance caused to him is substantial, 
but also that it is unreasonable, taking into 
account the locality, the length of time 
during which the nuisance continues, and 
tbe necessity for allowing trades, to be 
carried on ina proper way, although they 
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may cause a certain amount of annoyance 
to neighbouring landowners. The adopticn 
of this standard of reasonableness, as a test 
whether nuisances of inconvenience are 
acticnable, makes the law elastic, and shows 
that liability isa question of degree. The 
principle is ihat a landowner is free to nge 
his land in a reascnable way, and must not 
object if others do the same. 

In determining what is a reasonable use 
of land it is necessary to consider what kind 
of activity is being carried on, whether the 
annoyance is slight or great, wlether it 
continues for a long time or only for a little 
while, and what degree of care is shown to 
minimise the inconvenience to occupiers of 
nearby land. As to locality, the principle 
was laid down by Lord Jvatice Thesiger in 
Sturgess v. Bridgeman (41 L. T. Rep. 219; 
(1879) 11 Oh. Div. 852), where his remarks 
must be limited to nuisances of incon- 
venience : 


an uDreasor able use of his land. 

Andreae v. Selfridge and Co., Limited 
(157 L., T. Rep. 317: (1938) 1 Oh. 1) is an 
illuminating case cn the application f the 
staadard of reasonableness. Selfridges were 
excavating the foundations for a new build- 
ing on a site in London. The plaintiff 
ewned a hotel nearby, and many cf her 
customers were driven. away, both by the 
noise of mcdern building prccesses and by 
the immense volume of dust that reached 
the hotel. The case was complicated, as 
eeveral distinct operations were invelved, 
ånd the Cours of Appeal gave the plaintiff 
part of the damegés claimed, but not all. 
They laid down the principle that it is not 
a nuisance to use noisy modern building 
processes in a certain way, if, acccrding to 
the state of the industry, it is reasonable 
to use them in that way. At the same time 
an unreasonable use of pneumatic hammers, 
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throughout the day and night, would be a 
nuisance, and it is material to ascertain, 
in deciding whether a more limited em- 
ployment of that method of demolition is 
a nuisance,“ whether the hammers have been 
stopped during the hours when they are 
most likely to cause annoyance. The 
Master of the Rolls said : 

“The rule with regard to interference must be 
read subject to this qualification thet in respect 
of operations..... such as demolition and building, if 
they are reasonably carried on and all proper and 
reasonable steps are taken to ensure that po undue 
inconvenience is caused to neighbours, whether from 
noise, dust, orother reasons, the neighbours must 


putup withit..... it is part of the normal use 
of lend, to make use” of the building methods 
“reasonable ..... in view of the developments of 
the day.” 


The standard therefore depends on what 
is reasonable at the particular time, and the 
Jaw rests on a degree of toleration between 
adjoining landowners. If a landowner is 
making a reasonable use of his land, for 
instance, by reconstucting buildings or by 
giving music lessons a3 in the cases quoted, 
or by following other useful pursuits, and 
shows a certain care and consideration for 
his neighbours, he will not be committing 
a nuisance, because they may expect his 
toleration in some other respect. Whether 
a landowner has overstepped the limit of 
reasonableness is a matter of degree; 
causing noise at all hours without restraint 
would be unreasonable, and would be 
actionable as a nuisance. There is much 
scope in this division of the law of tort for 
public policy to intervene, and insist that 
although, in the interest of the State, land 
should be put to proper use in accordance 
with the ruling standards, restraint and 
care ought to be shown when there ig a 
possibility of causing annoyance to others. 

There is one qnvalification of the land- 
owner's privilege to use his land in a reason- 
able way; the privilege is destroyed if 
it is used with a wrong motive. So long as 
aby annoyance caused is due to the action 
of the landowner for the purpose of im- 
proving his land, no legal wrong takes 
place; if, on the other hand, a malicious 
desire to annoy is present, the freedom 
from liability is no longer given. A good 
example is to be found in Christie v. Davey 
(1593, 1 Ch, 31c). The plaintiff was a music 
mistress and had been carrying out her 
werk ina way that might cause a certain 
amount of annoyance, but was not an 
unreasonable use of her house. The de- 
fendant, who lived next to the plaintiff, and 
was tired of hearing her music lessons, 
retaliated by making other noises, musical 
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and unmusical. If he, too, had been a music 
teacher, and had only been doing his own 
work, the plaintiff could not have objected; 
hut since he was actuated by a malicious 
intention to annoy the plaintiff, he Court 
granted an injunclion against him. Holly- 
wood Silver Fox Farm, Limited v. Emmett 
(155 L. T. Rep. 288; (1936) 2 K. B. 468) 
was a similar case. The plaintiffs were 
breeders of silver. foxes. The defendant 
was annoyed because they refused to take 
away a notice board, which the defendant 
thought fnterfered with the sale of his land 
ae a building estate. He caused guns to 
be fired close to the plaintiffs’ land with the 
object of frightening the foxes, and as a 
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result one of the vixens ate Her cubs and 
the others did not mate at all. Mr. Justice 
Macnaghten quoted the following words 
from Christie v. Davey : 

“Tam persuaded that what was done by the de- 
fendant was done only for the purpose of aunoyance, 
and in my opinion it was not a legitimate use of the 
defendant's house,” 
and he therefore gave judgment for the 
plaintiffs. 

A reasonable use of land is not generally 
a nuisance if it does no more than cause 
discomfort ; but the liberty to cause in- 
cidental annoyance in using land reason- 
ably is taken away if it is used for a wrong- 
ful purpose.—The Law Times: 

i 





_ “RES IPSA LOQUITUR” AND SKIDDING MOTOR CARS. 


The question whether the maxim res 
ipsa loquitur can be pleaded in aid often 
proves of vital importance to a plaintiff in 
an action for negligence, forif it can be 
relied on with success, he avoids a difficulty 
which in practice he may very well find 
insurmountable and transfers the onus to 
the party best qualified to deal with the 
matter. As this is an exception to the 
general rule of English law that the burden 
of proof is on the plaintiff in the first place, 
the rule is strictly applied ; the proper and 
natural inference which immediately arises 
from the event itself must be that it 
resulted from the defendant’s negligence, 
as of course will often be the case where, 
as ‘“Halsbury” has it, “the injurious agency 
itself and the surrounding circumstances are 
all entirely within the defendant's control. 
..and this inference is strengthened if 
the injurious agency is inanimate.” If, 
however, the inference to be drawn from 
the event equally favours some other ex- 
planation then the doctrine has no applica- 
tion and a fortiori where in truth the plain- 
tiff's difficulty is simply that the cause of the 
accident is unknown. 

Recently the question of the application 
of the doctrine in the case of damage 
caused by motor cars has come to the front 
again. 

In the first place it was laid down as 
long ago as 1909 that the mere fact that a 
motor vehicle skids on the road and causes 
damage does not raise such a presumption 
of negligence as to transfer the onus “of 
proof tp the defendant : in Wing v. London 
General Omnibus Company (1909), 70 
J.P. 429, it was so held, where a skidding 
omnibus hit an electric light standard and 


in consequence the plaintiff was injured~ 
the surrounding circumstances were not 
wholly within the defendant’s control and 
it was, therefore, incumbent on the plain- 
tiff to prove negligence on the part of the 
defendant, either in the construction of the 
vehicle or in the manner in whichit was 
being driven. In that case Fletcher 
Moulton, L.J, said that it may generally 
be said that the principle only applies when 
the direct cause of the accident and so 
much of the surrounding circumstances as 
were essential to its occurrence were within 
the sole control and management of the 
defendant so that it is not unfair to at- 
tribute to them a prima facie responsibility 
for what happened. With this case can be 
contrasted Barnes Urban District Council 
v. London General Omnibus Company 
(1908), 73 J. P. 68, where owing to the con- 
struction of-the omnibus it caused damage 
to an electric light standard when driven 
near the kerb—there the surrounding 
circumstances of the injury were wholly 
within the defendant's control and so %es 
ipsa loquitur. ‘Y'he rule applies in a similar 
manner where a motor van mounts the 
pavement and injures pedestrians—unlegs 
and until the defendant explains that the 
manceuvre was the result of something for 
which he was not to blame the court will 
allow the facts to speak for themselves and 
hold the defendant responsible—see Ellor 
v, Selfridge and Company, Ltd. (1930), 46 
T. L. R. 236. 

In the recent case of Hunter v. Wright 
(1938), 2 All E. R. 621, the defendant's 
motor car mounted the pavement and in- 
jured the plaintif—as in Ellor's case, But 
in this instance as the result of @ skid 
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‘Here there was a ¢ombination of the two 
types of cases we have mentioned—the 
mounting of the footpath by a motor vehicle 
where res ipsa loquitur, so placing the onus 
of proof on the defendant, and a previous 
skidding of the vehicle where the onus of 
establishing negligence is on the plaintiff. 
The effect of the combination, however, was 
as follows—As the defendants car had 
mounted the pavement the defendant is 
prima facie in the wrong and it is upon 
him to show that it did not come there 
through want of care; in fact it had come 
there as the result of a skid and the com- 
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bination of circumstances, therefore, com- 
pels the defendant also to establish that 
the skid was not the result of a failure 
to exercise reasonable care. In the result, 
therefore, the defendant must assume the 
onus cf Proof under both heads and indeed 
must not only show that the skid itself did 
not result from carelessness but that there 
was no lack of care in avoiding the results 
of the skid. The defendant in this parti- 
cular case succeeded in discharging the 
onus of proof laid upon him and the case 
proved to be one of damnum sine injuria.— 
Justice of the Peace. 


Extracts from Contemporaries. 


Well Defended. 

When the case for the prosecution had 
closed at the Clerken well Police Court 
recently, Mr. Bernard Campion, K. O, the 
magistrate, observed: “These men are not 
defended. I am defending them. I make 
a submission on their behalf that there is 
no evidence against them. What do you 
say?” The detective sergeant in charge of 
the case had not enough to say to prevent 
its being dismissed. Avory, J., once acted 
a telling little scene when no one could 
be found to defend a poor prisoner. 
“Oh, very well,” he ‘said, “it nobody else 
will defend you, 1 suppose I must do it 
myseli—that is, if I haven't forgotten how.” 
After his cross examination of the prosecu- 
tion’s witnesses the man was acquitted. It 
would have been picturesque if he could 
have carried the defence as far as a Detroit 
judge not very long ago when there ap- 
peared before him a man charged with car- 
tying concealed weapons, but too poor to 
brief counsel. “Never mind,” said the 
judge, ‘Tl be your attorney.’ After the 
prosecutor's evidence had been called, he 
stépped down into the body of the court 
and gesticulating to his emply chair, said: 
If it please the court I move dismissal on 


grounds of illegal search and seizure.” 
`- Then returning to his place, he said: 
“Counsel's mction is granted; case dis- 


missed.”~-T'he Solicitors’ Journal. 


. Spotting “Mugs.” ° 

Mr, Bernard Campion, sitting at Clerken- 
well, had scmething to say about “mugs” 
recently, ‘There are two classes of people 
who have money,” he said, “those whom it 
is difficult to induce to part with it and 
those who are easy. If I were a trickster, 
I showld pick the fellow who parted easily 
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and I should call that man a mug.” Lord 
Chancellor Northington (1708—1772) once 
got a curious tip as to how the trickster of 
those days picked a “mug” or “flat.” One 
rainy afternoon in Parliament Street a con- 
fidence man tried the ring dropping trick 
on him, got into conversation, invited him 
to a drink at a neighbouring coffee-house 
and was soon joined by his confederates, 
After a game of hazard had been proposed, 
the Ohancellor heard one of them say to 
the other: “Damn the dice; he is not worth 
the trouble. Pick the old flat’s pocket at 
once.” At that point he thought it was time 
to discover himself, but promised not to 
prosecute if they would tell him what made 
them think he was a “flat.” With great 
deference they replied: “We beg your lord- 
ship's pardon, but whenever we see a 
gentleman in white stockings on a dirty 
day we consider him acapital pigeon and 
pluck his feathers as we hoped to do your 
lordship’s."—The Solicitors’ Journal. 


Reports of Criminal Matters. 

The report of the Departmental Commit- 
tes on Detective Work and Proeedure 
contains some important observations con- 
cerning the methods employed by certain 
newspapers in reporting criminal matters, 
It is recognised that in rare cases publica- 
tion of the details of a criminal case is 
necessary and that the assistance of the 
Press may be very valuable, but in many 
others the risk of authorising publication is 
thought to be unjustified. It is intimated 
that there is no obligation upon the police 
fo provide the Press with material for pub- 
lication, though it is open to them, with 
discretion, to give such details of criminal 
cases as may reasonably be given as news, 
without involvinge any disclosure which 
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would be contrary to the interests of justice 
or cause Unnecessary pain or anxiety to in- 
nocent members of the public. The report 
adverts to what is described as a progres- 
sive lowering in recent years in the stan- 
dards of certain newspapers ° publishing 
material without regard, it is said for the 
interests of justice, and points to the par- 
ticularly serious innovation constituted by 
the practice of sending reporters to conduct 
indepencent investigations of crimes. “The 
presence of these persons in the neigh- 
bourhood of the investigating officers,” the 
report states, “is in itself a handicap to the 
conduct of the inquiry; their approaches to 
prospective witnesses may have disastrous 
yeactions on the investigation, and the 
publication of particular items of informa- 
tion in the paper may have a fatal effect 
and gravely prejudice the interests of 
justice.” 1t is urged that where a chief 
officer of police is advised that a contempt 
of court has been committed, there should be 
no hesitation in taking proceedings but the 
committee thinks that the existing state of 
< the law does not go far enough to protect the 
interests of justice, and that what is needed 
is legislation aimed primarily at the prohi- 
bition of interviews and the obtaining of 
statements fram prospective witnesses, and 
of reports of reputed crimes where such 
reports are reasonably likely to prejudice 
the investigation ofthe crime.—The Solici- 
tors’ Journal. 


The Authority of a Summing-Up. | 
“The summing-up of a judge to a jury 
is never intended to be a complete exposi- 
tion of the law on any subject,” observed 
Humphreys, J. in Times Furnishin Co. v, 
Hutchings (1938, 1 AN E. R, 422, 425). “It is 
merely an indication tothe jury,” he con- 
tinued, ‘‘of such legal matters as are neces- 
sary for them to understand that they in 
their turn may arrive at a true decision 
on the facts.’ Especially is this the case 
when the reference is to an early authority 
—perhaps at Nisi Prius — and reported 
with the tantalising brevity of a few 
lines or a paragraph, A summing-up 
is not an exposition; the judge merely 
“sums up” the facts, and indicates the rele- 
vant law. This view of this learned judge 
may be supported by the statement of Vis- 
‘count Hailsham in’ Swadling v. Cooper 
(1931, A-C. 1, 10—-where the House Held 
(despite the view of the Courtof Appeal) 
that Humphreys, Jain that case had suff- 
ciently explained the law tothe jury. “In 
asumming-up,” said éhe learned lord, “it is 
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essential that the law should be correctly 
and fully stated ; but it is hardly of less 
importance that it should be stated in 
simple and plain terms, so thata jury un- 
skilled in the niceties of legal phroseology 
may appreciate the direction which is 
being given to them. Such direction should 
be adapted to the special cir¢umstances 
of the case. It is not the whole law of neg- 
ligence that needs exposition in every case, 
but only that part of it which is essential 
to aclear understanding of the issue which 
ae jury has to determine.” —The Law Jour- 
nal. . 


What Is Proper Dress? 

Somewhere in the voluminous writings 
of Mr. Bernard Shaw there is an indignant 
story of his young days as a dramatic 
critic, when he was refused admission to 
the stalls of a theatre because he was not 
‘dressed "although (as the Puritan side of 
him did not fail to note) he was much 
more “clothed” than the ladies in the low- 
necked evening gowns then worn, 

We remember a solicitor in Oannon 
Street who was bitterly aggrieved when his 
articled clerk appeared one Monday morn- 
ing in the bowler hat in which he had 
travelled froma week-end in the country. 
True, that was more than thirty years ago, 
and how many articled clerks own silk 
hats in 1938? We know one office where the 
four partners keep a single silk hat of pre- 
war Vintage, to be carried in the hand at 
clients’ funerals. So we fear time is against 
the mayor of Newport (Isle of Wight) who 
protested in court the other day when a 
witness appeared in a shirt open at the 
neck. “The justices feel (said the mayor) 
that the police should see that witnesses 
are properly dressed," to which the in- 
spector on duty gloomily replied that the 
police had no jurisdiction but would do 
their best. Perhaps the chief constable, 
following the example of the solicitors with 
their communal silk hat, will provide each 
court with a tie or neckerchief, in readiness 
for next summer's re-appearance of the 
tennis shirt. 

On the other hand, we arecredibly in- 
formed that at Monte Carlo, where cravats 
were de rigueur some few years ago, the 
Adam’s apple was this year being shown 
in the Oasino as freely as the female 
throat. So perhaps next year the Isle of 
Wight also will accept comfort for a witness 
as consistent with respect.— Justice of the 
Peace. e 2 
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.THE VALUATION OF GOODWILL. a 


The goodwill of a business is generally 
an elusive item of property. It is hard to 
define, and the question of its value is as 
difficult to estimate as the compensation 
to be paid for a life that has been brought 
to an end by negligence. A decision has 
recently been given by the Court in Scot- 
land on the question of goodwill, and 
although no question of law was involved, 
the case may be of interest as illustrating 
the correct method of arriving at the value 
of goodwill for the purposes of death 
duties. . The business to which goodwill was 
attached in this case was a partnership 
Owning a well-known Scottish newspaper, 
and in the course of the proceedings the 
following two methods of valuing goodwill 
were disclosed:— 

(1) That the value should be estimated 
: as if the goodwill were a quite separate 
asset of the business: or 

- (2) ‘That the value of the business and 
: all its assets asa whole should first: be 
- Obtained, and from this should ‘be de: 

ducted the value of the tangible assets, 

leaving the balance as the true value of 
the goodwill. 

As regards the first method, experts con- 
cerned wilh similar journals in Eagland 
gave their.opinion that for a newspaper 
bysiness, three-years’ purchase of the net 
profits may generally be taken as the value 
of the goodwill and that the net profits fall 
to be ascertained by taking an average of 

-the profits for the three years preceding 
“the date of valuation. In the case in ques- 
. tion, owing to specially adverse circum- 

stances in 1930 (for which year the value 

d tobe ascertained), they fixed the num- 

“ber of years’ purchase &t two and a half 
years, and valued’the goodwill as a sepa- 
rate item at two and a half years’ pur- 
chase of the three-year average profits. The 
judges did not regard this method ag satis- 
factory. There was no evidence to support 
the general multiplier of three. If as. re- 


gards*any particular kind of business, a. 
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tule has been adopted in practice of using 
some multiplier of net profits, it would be 
entitled to respect, but there was no 
evidence of that character in the newspaper 
industry. | 
The second method of valuation was the 
one approved by the court. It must be 
assumed that the hypothetical transaction 
contemplated by s. 7 (5) of the Financa Act, 
1894, takes place between a willing seller 
and a willing purchaser. and that the 


-purchaser is a person of. reasonable -pru- 


dence, who has informed himself with re- 


- gard to allthe relevant facts, such as the 


history of the business, its present position, 
its future prospects and the general con: 
ditions of the industry, and also that he 
has access to the accounts of- the business 
for a number of years. Having obtained 
all relevant information, the hypothetical 
purchaser would consider in the first place 
the risks which are involved in- carrying 
on the business, and would fix the. return 
which he considered he. ought to receive 
on the purchase price ata rate par cent. 
The only other factor which he would then 
require to determine would be the annual 
profits which he would derive from the 
carryiug on of the business. The deter- 
mination of these two factors would enable 
him to fix the capital value of the busi- 
ness. A seller looking atthe matter from 
the opposite point of view would deal with it 
on similar lines. 

As regards the first factor, the advisers 
on both sides were prepared to agree that 
124 per cent, would be the expected rate of 
profits. Thiswould give a multiplier of eight. 
As regards the net profits, while both sides 
agreed that income tax and debenture ine 
terest should not be deducted, one side put 
ferward the average profits for the three 
years preceding the death, while the other 
side took the actual profits for the*last of 
these years. The court considered that a 
three-year average was usual and operated 
equitably in dealing with a well-established 


08 e 
business which has normal ups and downs, 

ut no violent fluctuations in either direc- 
tion. But ifthere is a definite trend up- 
wards or downward, it may be different. If, 
for example, profits, are increasing year 
by year by large figures, an “Average of 
three years may be unfair to the Seller, 
If there is a similar movement downwards, 
it may be untair to the purchaser. In 
the case in question, owing to various 
factors, there was a definite slump in the 
year of death, Bo that a buyer would not 
expect the business to earn the three-year 
average in the immediate future, and he 
would proceed on the view that the busi- 
ness would not recover from this set-back 
for some years. The court therefore while 
basing its calculation on the three-year 
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average of profits, made a substantial al- 
lowance therefrom. in respect of the ab- 
normal decline in the year of death. The 
cumulo value of the whole business was 
then obtained by multiplying the net 
Profits so arrived at by eight. From this 


total the iagreed value of the tangible 


assets of the business was deducted, and 
the balance was fixed as the true value 
of the goodwill at the date of death. The 
existence of debentures’ was -regarded . as 
an immatérial circumstance so far- as the 
ascertainment of the goodwill was con- 
cerned, although they would, of course, be 
deducted from the value.of the, business 
before the interest-of the partners could 
be determined.—The Solicitors’ J ournal. 





Misdelivery of goodsiby carriers was at 
one time rather a common cause of -liti- 
gation. We have not heard much about 
it lately and the latest Digests have 
nothing to add to the cases of various age 
which may be found in the text-books. 
‘The increase of goods traffic, however, 
especially the increase of goods carriage by 
toad transport, does make the question 
one of practical importance on which 
young lawyers should learn, and old lawyers 
May be reminded of, the state of the law, 
The common carrier is liable for, misfeas- 
: ance if he misdelivers Stephenson, v. Hart, 
4 Bing. (476),- while the Private carrier is 
under no such strict rule, but must be 
shown .to be negligent before he can be 
- 8uccessfully sued: (Whalley v. Wray, 3 
Esp. 74) ‘These are the general rules as to 
the carrier: but one has also to consider 
the position of the receiver of misdelivered 
goods and the delicate question of whether 
the consignor or the carrier should suffer 
where misdelivery is in the main due to 
the fraud of some dishonest person. For 
instance, the case may be that a person 
who orders goods from a seller on credit 
is a sWindier and never intends to pay 
for them, but by 


Bet them delivered to him by the carrier. 


- dn this case the question, 28 we say, arises. 


-. whether the carrier who fails a Victim to 
the deceit of the swindler is liable to the 
Seller who bas also been go victimised. 
Such facts are Presented by the case of 
Stepitenson v. Hart {sup}. The swindler gave 
to the plaintiffs, who were manufacturers 
in Birmingham, n address in Great 
- Winchester Street, i 


Bome ruse manages to. 


the Oity, to which.. 
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certain goods`were to be sent. The manu 


-lacturers consigned them’ by the defend- 
ant carriers to this address. ‘The, carriers. 


sought to effect delivery, but’ found, that 


“no such person as the swindler was known 


there. The house named for delivery had 
been empty for twelve months. A few days 
later came a request by letter from the 


swindler to deliverthe box of goods atan- 


inn at 8t. Albans: and this the. defendant 


Carriers did. The swindler took the box 


and disappeared. The consignors: claim 
against the carrier was- laid in: trover:and 
in negligence. Lord Tenterden left: ib to 
the: jury to say whether the carriers had 


-delivered the box according ‘to the:due 


course of their business and duty as carriérs, 
On this issue the jury found for. the 
Plaintiffs. On appeal the verdict was upheld, 
though there was some difference between 
the judges as to the propriety ofthe manner 
in which the claim was laid. If the goods 
were obtained by fraud it might be gaid 
that the plaintiffs siill owned them ‘and 
could maintain trover: but the surest 
ground tor the decision was that the 
Carriers were obvicusly careless in deli- 
very toan unknown person at an inn on 
the strength of a mere letter, after they 
discovered that the consignee was unknown 
at. the address given in Great Winchester 


. Street.. Their ditty, in those circumstances, 


was to hold the -box as belonging tothe 
consignor and let him know. what had 
happened and await further instructions. 
This view should commend itself to modern 
transport agencies of all. sorts,: . They 
might well instruct their drivers or delivery 
clerks to observe the rule of comnfon sense 
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and caution which it contains. 

Some fifty years later Stephenson v. Hart 
was-fully considered in the Oourt of Ex- 
chequer in Heugh v. London ard North- 
Western Railway Company (21 L. T, Rep. 
676; L. R. 5 Exch. 513. The defendant 
railway company were again induced to 
pari with goods which had been fraudu- 
lently ordered.. The question was whether 
they were liable to the sellers, who, like 
them, were victims of the fraud. The 
firm-of X. and Co. had ceased business, 
but, -when active, had given orders to the 
plaintiffs for cotton. After the closing of 
their business a dishonest clerk, by fraudu- 
lent: use of their name, had ordered 
further goods from the plaintiffs. The 
: Tailway company delivered them at the 
.. place of business of X. and Co., where the 
proprietor's wife refused to receive. them. 
The carrying company thereupon took them 
back and sent to X. and Co. a note stating 
that: they. {the cumpany) held tke goods 
not as carriers but as ware housemen, and 
requesting that they be removed. Two days 
later- the fraudulent clerk brought to them 
this note and a forged order by the con- 
signees requesting the delivery of the 
goods to him. The company delivered 
them and were later sued for misdelivery 
as carriers, for negligence and in trover. 
Ghief Baron Kelly, with the assent of the 
plaintiffs, substantially charged the jury 
that the action-.was one for negligence 
only and that the plaintiffs must succeed 
on. this ground or fail. The jury found 
for the defendants, and. a new trial was 
Tefused. It was pcinted cut that after 
the defendants took back the bales of cotton 
they were: no longer carriers but were 
housemen. Arguments and authorities to 
the. contrary were cited and the plaintiffs 
sought- to establish that. some liability, 
almpst as high as that which must be 
borne-by common carriers, rested on the 
defendant company so long as the goods 
were in their keeping at all. The judges, 
however, thought that when once the goods 
were back in the defendants’ warehouse 
they were no more than involuntary 
bailees. Subsequent misdelivery was not, 
as-a matter of law, conversion. Their 
lfability must depend on ‘whether the jury 
thought that they had, in all the circum- 
stances acted with reasonable care. There 
ls valuable sentence in Baron Martin's 
judgment: ; 

-When the carrier accepts the goods he 
becomes an insurer; but when he has done 
all- that®.he contracted =to .do, then--his, 
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relation of carrier ceases, and a duty is, 
under such circumstances as the present 
cast upon him of acting as a reasonable 
man.” But no more. 

In the Mowing year M'Kean v. M'Ivor 
came tothe Exchequer as a special case 
(241, T. Rep. 559, L. R. 6, Exch. 36). 
Tbis was again the case ofa fraudulent 
agent. He worked in Glasgow to get 
orders for his principals, the plaintiffs, who 
were flour andstarch merchants in Man- 
chester. The fraudulent agent reported to 
his principals that he had got for them 
orders for goods given by “Cowie and Oo.” 
and “C. Tait and Co.” and asked the 
plaintiffs tosend them from Manchester to 
Glasgow to these consignees. The consige 
nees were mere phantoms conjured up by 
the swindier’s lively imagination. He had 
arranged bogus offices or places of recep- 
tion where gouds addressed to them might 
be taken in. The plaintiffs sent them to 
one firm of carriers with direction to 
arrange with another firm for carriage 
‘and delivery to these addresses. They 
were delivered to the swindler, who signed 
for them. The defendants did everything 
in theirordinary-course of business, and 
when an action for misdelivery was 
brought as a special case to the Court 
of Exchequer, three first-rate judges were 
agreed in their favour. The kernel of the 
judgment is this—that the plaintiffs by 
saying, “Deliver to F. Cowie and Co. 
West Nile Street,’ or “Deliver W. O. 
Tait and Co. 70, George Street,” had given 
an order which, when expanded, meant 
that when the defendants arrived at these 
addresscs withthe goods they would find 
somebody answering to the description of 
the addressees who would accept them, 
The court would not put upon carriers 
the duty to see that the appearently 
honest consignee was in fact honest and 
solvent. Ifthe same case came up to-day 
we do not think that our modern judges 
would hold otherwise. Certainly they 
would require something strong to show 
that there were circumstances to put the 
carriers on inquiry. 

As to the position of the receiver of 
goods which come to him by mistake the 
decisions do not tell us much. We ean 
only say that when goods are delivered to 
the” wrong person by mistake, the receiver 
must take reasonable care, HEvenin i1gceiv- 
ing goods which he is told are consigned 
to him he ought not to rest content with 
a.note from a railway company or a 
message from a delivery agent to- the: 
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effect that the parcel delivered is or 
contains what he ordered. He ought. to 
make sure by inspection (either in person 
or by his. servants) that the contents of 
the . parcel or boxes or casks ox” whatever 


it be ‘are really the goods for which he- 


asked. . This point is ‘made clear by the 
` decision of the Divisional Court ` in 
Lancashire and Yorkshire Railway and 
London and North Western Railway .and 


Greaser, Limited v. Mae Nicoll ‘(118° L. T..- 


Rep. 596). It is a long story of 
mistakes by railway 
consignment through their hands to the 
defendant at Abergele twenty-five casks 
of creosote were despatched. They sent 


two 


to Abergele a truck which contained not- 


twenty-five casks of creosote, but fourteen 
drums of carbolic acid. With the acid 


< went labelsiand the usual consignment. 


`. note declaring that the things sent were 
the twenty-five casks of creosote which the 
defendant had ordered. A youthful clerk 


pointed out the labelled truck to the defend 


ants’ carters, who took the drums.away. Thee 
defendant proceeded to use them by pour: 
ing some of them into his creosote tank. 
He returned the empty . drums to the 
manufacturers, and only then was the 
mistake discovered. Meantime the railway 
companies had paid the third plaintiffs 
(Greaser, Limited) £820 as an agreed sum 
for non-delivery,; and the three plaintiffs 
all sued the unfortunate defendant. The 
railway companies sued as bailees for 
conversion and for money paid to the usa 
of the defendant, while the third plaintiff 
sued for conversion. The county court 
-judge gave the defendant judgment against 
all of them. He held that the company 
` or companies, by paying Greaser, Limited, 
had not discharged any liability of the 
defendant, that the railway companies 
were estopped by their own conduct and 
Tepresentations made to the defendant, 
that the defendant had done what he had 
‘done in ignorance of the true facts and 
so that there was no conversion. The 
-Divisional Court reversed the learned 
judge on all grounds. There may, said 
Mr, Justice A. T. Lawrence, be conversion 
though there be no mens rea in him who 
converts. As to estoppel, there are some 
interesting observations of both judges. 
They ‘remind us, first, that estoppel is fot 
a cauge of action, but a mere rule of 
evidence (Mr. Justice Atkin at p. 605). 
Next the representation made by A. to B. 
that a certain state af facts exists, when 
in truth it:does {not exist, will not enable 
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B. to plead an estoppel unless the state- 
ment was likely to make B. as a reason 
able man believe that the facts were 
actually as represented and B. did what. 
he didin. the belief that they. were true. 
For this proposition the authority of Lord 
Esher in Seton Laing and Co. v. Lafone 
(57 L. T. Rep. 547; 19 Q. B. D. at p. 72) 
was cited. In the -case before them the 
judges said what is obvious, that even a ` 
slight degree of care would have shown 
the defendant that the fourteen drums 
of carbolic acid were not-twenty-five casks 
of creosote. Drums are of iron and casks 
are of wood and twenty-five is not the 
same number as fourteen. The defendant 
and respondent having so conducted him- 
self, must take the consequences of his 
obviously foolish action and pay for what 
he had misappropriated. 

. This we think rather an easy case. The 
defendant ‘really. had ample time and 
reason to discover the mistake and should 
have done’ so. There may,’ however, in 
modern business, especially in the growing 
business of road transport, be cases where 
goods are “dumped” by mistake in A.'s 
yard and he may not hear of their arrival. In 
such a case, we suggest, A. isin the same 
position as the -person to whom goods are 
purposely sent though he has not asked 
for them. It has been said that he is 
under no duty to take care of the article; 
Howard v Harris (1 Ool. & El. 253) is. the 
authority. Itis the well-known case of a 
lessee of a theatre who asked the plaintiff 
to send him a synopsis of his play. There- 
upon the plaintiff sent him the whole 
drama. It was lost and as there. 
was no evidence to show how 
it got lost, the plaintiff's action for 
its return or the value failed. The judge 
said that therecipient was under no sort 
or kind of duty with regard to it, Perheps 
this ruling was too good a decision for 
recipients. It has not escaped the criticism 
of the vigilant Mr. Beven. But if it is 
not sound, we may say that the assumption 
of very little control over a parcel left 
accidentally at A.’s premises by B. will 
make A.a depositor, and answerable for 
due care. Thus, in Newman v. Bourne 
and Hollingsworth (31 Times L. Rep. 209) 
the plaintiff by accident left her brooch 
in the defendants’ shop. A shop girl 
found it and gave it toa shopwalker. He 
put it in his desk, though by the rules of 
the shop it should have’ been taken go the 
lost property office. The county, court 
judge.held that the defendants had’assum- 
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ed. possession of the brooch and were at 
least under the duty of finders- namely 
a: duty to take reasonable care. This 
decision was upheld on appeal. Mr 
Justice Atkin (as he then was) observed 
that inthe circumstances of modern busi- 
ness'the possession of the employee could 
-hardly fail to be other than the possession 
of the employer—a point which it is well 
for recipients of odd parcels to remember. 
In Turner v.'Merrylees (8 Times L Rep. 695) 
a tenant took a castle from its owner (the 
plaintiff). He allowed the landlord's 
phaeton to remain in the coach-house 
with his (the defendant's) other carriages. 
Later hefound moth inthe cushions and 
moved the phaeton to some sort of 
outhouse where it was badly damaged by 
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damp. Mr. Justice Ridley, in upholding 
the county court jury’s decision for the 
plaintiff, said that if the defendant had 
done nothing at sll it might bave been 
hard for the plaintif to frame an action 
against him. But he had done? something 
and mildew followed what he did. There 
was, therefore, just a case for the jury. 
The position and rights of the involun- 
tary receiver of carried goods can, we 
think, be estimated with fair accuracy by 
considering these cases. We agyee with 
Mr. Beven that Howard v. Harris, if 
correctly reported, goes too far. Sucha 
receiver may, indeed, do nothing but if he 
knows of the misdelivery, mere inaction 
may lead him into trouble,—The Law Times. 


DANGEROUS PREMISES 
LANDLORD'S LIABILITY To THIRD PARTIES 


: Interesting questions as regards the law 
both of workmen’s compensation and Jand- 
Jord and tenant were recently raised before 
the Court of Appeal in the case of Shirvell 
v. Hackwood Estates Co., Ltd.. (1938, 2 All 
E. R. 1)- 

“ In this case a farm, part of an estate 
belonging to the same landlord, had been 
demised to a tenant,- the appellant. At 
the time of the demise there was growing 
on land adjoining the farm, but part of 
the same estate, a beech tree which was 
already partly dead. Some 18 years after 
the demise, a dead branch of the tree 
overhanging the farm fell and killed a 
farm labourer, a workman of the tenant, 
while he was working on the estate.’ The 
widow of the workman claimed compensa- 
tion under the Workmen's Compensation 
Act, 1925. The tenant thereupon claimed 
aNeindemnity from tha landlord and pay- 
ment of the sum he had himself paid out 
as compensation to the widow. 

- Section 30 of the Workmen's Compensation 
Act provides in certain circumstances a 
remedy under tbe Act both against the 
employer and a stranger. For this purpose 
the injury must have been caused under 
circumstances creating a legal liability in 
the third person other than the employer 
to pay damages, and the workman is en- 
titled in such a case to claim compensation 
under the Act against his employer and to 
claim damages against the third person, 
but be is not entitled to recover both 
damages and compensation. And where 
the employer pays compensation: he is en- 


titled to be indemnified by the third person 
liable to pay the damages, the indemnity 
being recoverable either by action or arbi- 
tration under the Act. 

According toa decision given under tne 
corresponding provisions in section 6 of the 
Workmen’s Compensation Act, 1906 (Smith's 
Dock Co. v. John Redhead and Sons, 
1912, 2K B. 323) it has been held thatit 
is not necessary that the person recovering 
the compensation and the person to whom 
the wrong-doer was liable to pay damages 
should be the same person. Thus if the 
employer pays the compensation to a de- 
pendant of a workman, who has been killed 
as a result of the tortious act of the third 
party, the third party is notwithstanding 
liable to indemnify the employer, at any 
rate if there is an interval of time between 
the infliction of the injury and the death 
of tke workman so that there would be 
during the interval a legal liability to pay 
damages to him, the fact of the liabi- 
lity subsequently abiting by the death 
of the injured person nt affecting the 
liability to indemnify under the section. 
We may perhaps add in passing that great- 
er force must now be given to the decision 
in view of the survival of the cause of 
action under the Law Reform (Miscellaneous 
Provisions) Act, 1934. It may be further 
néted that in Smith's Dock Co. Lid. v. John 
Redhead and Sons, the person who xecover- 
ed compensation under the Workmen’s 
Compersation Act was an illegitimate 
daughter of the degeased workman, who, 
as such, could not have claimed damages 


* 62 


as‘a dépendant under Lord Campbell's Act, 
but the Court nevertheless held that the 
employer was entitled as against the third 
Party to be indemnified in respect of the 
workman's compensation paid by him. 

` According to this decision, which was 
expressly affirmed by the Court of Appeal 
in Shirvell’s case, the right of the tenant 
to indemnity as against the third party, 
the landlord, is not Jost by the fact that the 
workmen's compensation had been paid by 
the tenant, not tothe injured person, but 
to his widow. But in order to establish 
the right to the indemnity it is necessary, 
to. show that’ there is, in the circumstances, 
a legal liability on the landlord to pay 
damages to the tenant's workman. 

Apart from any negligence on the part 
of the landlord, which on the facts the 
Court ecnsidered had not been proved 
because there was evidence, inter alia, 
that the landlord had instructed a tree 
expert to examine the trees on the ‘estate 
and advise as to the best way of rendering 
them safe, the landlord it seems could only 
have been made liable to the tenant's 
workman on some principle of law, whereby 
a landlord may be made liable to a stran- 
ger for injuries suffiered in consequence 
of the dangerous state of any part of the 
premises demised to the tenant or else 
retained by him. ` 

Now it has been settled law ever since 
the decision of the House of Lerds in 
Cavalier v. Pope (1906, A. O. 428) that any 
repairing covenants entered into by the 
landlord with his tenant are a matter con- 
cerning them alone, and the right to sue 
. for a breach of such a covenant by the 
landlord is limited to the tenant. If a 
Stranger, even if he or she is a spouse or 
relation of the tenant, is injured in conse- 
quence, such stranger has no remedy at 
all against the landlord. The law was 
thus stated by Erle, O. J., in Robbins v. 
Jones (1863, 150. B. N. S. 221) and quoted 
with approval by Lord Macnaghten in 
Cavalier v Pope (supra at p. 430): “A 
landlord who lets house in a dangerous 
state is not liable to the tenants’ customers 
or guests for accidents happening during 
the term for fraud apart, there is no law 
against letting a tumble-down house and 
the tenant's remedy is upon his contract if 


any. Ne s 
The oy position is different where the 
damage is caused: as the result of the 


pen gers conditicn of premises retained 
by the landlord, but here again the extent 
of the liability is limited, The landlord’s 
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liability as occupier of the” part.of the 
premises from: which the damage. arises 
will depend on whether or not such part 
was in a dangerous condition atthe time 
of the demise in question. 
On one side of the line- there is the case 
of Cheater v. Cater (1918, I-K. B. 247) and 
on the other the case of Cunard v: 
Antifyer, Lid. (1933, 1 K. B. 551). >- > E 
In Cheater v. Cater, à farm’ was let toa 
tenant, tke landlord retainidg. im his pos* 
session adjoining land on which at the 
time of the demise there was a. shrubbery . 
of yew trees, some of the branches of which 
overhung the boundary of the ‘farm. and 
were within the reach. of the tenant's 
cattle and horses. A mare of the tenant-ate 
some of the yew branches and died. ‘But’ 
it was held that the landlord could not be 
made liable for the loss, since the tenant 
is deemed to take the property as he finds 
it, and as at the time of the demise this 


- source of danger from the landlord’s ad- 


joining land was in existence the tenant 
could not be heard to complain. 

The case-of Cunard- v. Antifyre; Ltd, 
is distinguishable. There the defendants 
were the lessees and occupiers-of a building 
which they were liable to keep in repair 
under the terms of their lease. The 
floors of the building were let out as flate. 
The second, third and fourth floors were 
sub-let by the defendants to one M., who-in 
turn sub-let. the third floor to tLe plaintiff; 
The main roof and guttering of the -building 
were vested in the defendants as occupiers: 
In consequence of the defendant's neglect 
to repair, a heavy piece of guttering fell 
from the main rcof and crashed through 
the glass roof of the kitchen of the 
plaintiff's fiat, thereby injuring his wife, 
It was held that the defendants: were under 
a duty io take reasonable care to prevent 
the guttering from fallingy and that,as 
such guttering had fallen into a state of 
disrepair since the letting of the three floors 
by the defendants to Ms, the + defendants 
were liable to the plaintiff and his wife. 

It isto be observed again as- the Court 
o Appeal P out in Shirzell’s case, 
that in Cunard’s case it did not 
that the dangerous condition of the rece 
of the premises,"i. e.,the guttering wag 
in existence at the fime the lease was 
granted to the defendants’ immediate 
tenants, and it is on this ground that’ 
Cunara's case is distinguishable from 
Cheater v. Cater. ae 

Applying these principles to the facts: in 
Shirvell's case, as the dangerous condition 
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of the beech tree on the land retained by 
the landlord was-in existence at the time of 
the demise of the farm to the plaintiffs, the 
landlord was not liable at common. law for 
any damage arising thereform, either to 
the tenant or to any. other person on the 
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tenant's farm, and as no negligence on 
the part.of the landlord was established, 
there was no liability at common law. .The 
right to indemnify under section 30 of the 
Workmen’g Oompensation Act, 1925, could 
not therefore arise —The Law Journal. 


Extracts from. Contemporaries. 


The Fruits of the Crisis 
_, Two documents are the result of the pass- 
ing last week of the immediate danger of 
war. The Munich Agreement of Septem- 
ber 29 between Germany, Great Britain, 
France and Italy, with its Annexe promis- 
ing guarantees by all these Powers to the 
relics of Ozechoslovakia after the claims of 
Germany, Poland and Hungary have been 
satisfied; and the joint declaration next 
day of the “German Fiihrer and Chancellor 
and the British Prime Minister"— ~ 

“We regard the agreement signed last night and the 


Anglo-German Naval Agreement- as symoblic of the - 


desire of our two peoples never to go to war with one 
another again. 9 

We are resolved that the method of consultation 
shall be the method adopted to deal with any 
other questions that may concern our two countries, 
and we are determined to continue our efforts to 
remove possible sources of difference and thus to 
contribute to secure the pesce of Europe, 


“Perpetual Peace” ; 

_' The latter document is one of the. leng- 
thening chain’ of’ more or less binding 
obligations which have been entered into 
of recent years.in order to avert another 
catastrophe like the war of 1914—18, There 
have been the Covenant of the League, to 
‘which Oermany acceded, but later dropped; 
the Locarno Treaties, to which Germany 
wasa party, but which she denounced in 
1936; the Pact of Paris (Briand-Kellogg), 
which is still, nominally at least, binding on 
-thes great majority of the States of the 
world; and now there is the Hitler Cham- 
‘berlain Declaration. All these have their 
Place in Public International Law, either 
as matter of history, or of present obligation, 
or, shall we say, of pious aspiration. This 
last has usually been left to the scholar 
and philosopher. The discussion of war. and 
whether war Could ever be justified, was 
already centuries old when rasmus took a 
‘hand and wrote that during peace every 
possible effort should be made to render 
the arts of war for ever unnecessary. Some 
150 years later Immanuel Kant drew up 
‘his “‘Agticles of Perpetual Peace between 


States.". They are printed in the current 


Falling Trees. 


Nineteenth Century, and “include “Standing 
armies shall be abolished in course of time." 
We gather from the Parliamentarye Debates 
this week that disarmament is no! yet, and 
Kant and his theories remaid a pious 
aspiration. unless, as seems not unlikely, 
the terror inspired ia civilian populations by 
recent examples in Spain and Dhina of the 
horrors of. modern warfare tura disarma 
ment into 2 fact. = 


Guarantees 


<” Thé Munich Agreement only regulated the 


transfer to Germany of parts of Czechoslo- 
vakia to which her claim had already been 
admitted. .It was, indeed, foreseen in 1919 
that the mixture of rases might forbid stabi- 
lits; “there are certain directions” it was 
said at the time (The New Rurope (Vol. X, 
No. 128, March 27, 1919, p. 2511), “such as the 
Egerland, or the Jagerndorf district of 
Silesia—both purely German in character) in 
which territorial.amputations could be.made 
to mutual advantage, and the number’ of 
Gérmans thus. materially reduced.”This has 
now beén donë; but only under a threat of 
a European ‘war. , Of. more ‘interest in In- 
ternational Law is the guarantee which has 
been promised. Guarantees to States by 
other Powers have given rise to much dise 
cussion in the past; particularly the guaran- 
tee given collectively to Belgium in 1339. 
The Prime Minister in the House of Com- 
“mons of Monday spoke of it as a joint 
guarantee to the Czechoslovak State by 
the Governments of the United Kingdom 
and France against unprovoked aggres- 
sion upon its boundaries. The guarantee 
is of coursé not yet in legal form, and no 
doubt its exact terms will be carefully 
considered; but Sir Thomas Inskip stated 
in the House cf Commons on Tuesday that 


‘the Government feel under a moral obli- 


gation to treat it as being nowin force.— 
The Law Journal. 
e 


A treo fell down this week in London 
and killed three people who happened to 
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be passing near it in an omnibus. The 
question naturally arises whether people 
who own trees near a highway- are not under 


an obligation to keep them so that no. 


damage may come to the wayfafer owing 
to their presence. There is no such obliga- 
tion. Itis°a nuisance at common law to 
suffer the boughs of trees growing near a 
highway to hang over the road in such a 
way as to incommode the passage of the 
public (1 Hawk. P. ©. 701). But the mere 
fact that trees overhang, or are adjacent tc, 
a highway does not make them a nuisance. 
A good deal of common lew and common 
sense on the matter will be found in the 
judgment of the Divisional Court in Noble 
v. Harrison (1926, 2 K. B. 332), and we 
may also refer to Mackie v. Dunbartonshire 
C.C. (91 J. P. 158). ` In Noble v. Harrison 
the defendant's tree broke and injur- 
ed the plaintifi’s vehicle, but the plaint- 
ifs claim was rejected. In the recent 
case, of course, the tree fell during 


an unusual storm, which would make the’ 


. owner's- defence (if he were ever sued) 
even stronger. The presence of roadside 
trees, unless they actually impede the high- 
way, make a risk which all wayfarers must 
take. Mr. Justice Swift's observations .as 
tothe value and amenity of trees beside 
English roads were characteristic of that 
admirable Judge.—The Law Journal, 


Misplaced Resentment. 

Dickens long ago noted a certain im- 
patience of.. the murderer towards his 
victim., A similar phenomenon presents 
itself quite frequently when a person in 
the right takes action with regard to one 
in the wrong. 

Thus, in a case at the West London 
police court, an ex-chairman of the Automo- 
bile Association who was fined for driving 
without due care and for failing to stop 
after an accident, seems to have got quite 
peeved with a taxi-driver who followed him 
with a view to getting the law enforced. 

A gentleman who was driving a car 
along Kensington Road in the direction 
of Hammersmith on the evening of 14th 
May, was met by the accused travelling 
at high speed in the opposite direction. 
He came diagonally. across the road and 
came into collision with him. The accused 
made no attempt to stop, but drove down 
the road. 


Th taxicab“ driver said that he was 
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in swerving to avoid a collision skidded, half: 
round in the road. ; Fs 


travelling behind the car collided with and: :: 


“I chased the defendant and called ` 


upon him to stop, I told him there had. i 


been an accident, and asked him to wait 
until a police officer arrived, but he de 
clined and drove off. I again followed 


him and stopped him, and a police officer . 


was summoned. 


The defendant said that’ he had been’ - 


driving for over forty-two years without. 
an accident of any sort, except on the 
race track. He said he intended bo report. 
the accident at a police station. He was 


annoyed with the taxi-driver because he ` 


thought he was 
interfere. 

The magistrate remarked : 
have thought that Colonel Jarrott would 
have thanked. the taxi-driver instead of 
thinking it was impertinence on his part 


taking upon himself to 


to stop him. He does not appear to have - 


treated the matter in at all the right way."— 
Justice of the Peace. 


How to Speak. ; 
At a. moment 

assembled for debate, and when lawyers are 

beginning to think about their periods. of 


the near future, it is interesting to see that - 


one at all events of the important Parties in 
our State is making ‘efforts to improve 
oratory at large. 
institution ‘of a regular school: of eloquence 
with first, second -and third classes, and of 


“One would . 


when. politicians are 


We read this week of the. | 


the publication, to take place immediately - 


of a book on the art of public speaking. - 
We hope the publishers will send us a ` 
copy of this work, which cannot fail to be. 


interesting. Opinions vary much about élo.. 
quence. Some people think that if only 
you have “something to say” it does not. 


matter how you say it. “Others look at's ` 


speech asa work of art, and say that if 
only a man or woman speaks pleasantly and: 


amuses, the matter of his or her utterance is . 


of secondary importance. The true view, 


surely, isto be found between these two - 


extremes. Asto manner, the first thing, 
in any case, for speakers to learn is that 
they must be audible by all whom 
address. The next is careful and logical 
arrangement of matter..But above all things 
let us remember the great truth that “out 
ofthe abundance of the heart the mou 

speaketh.”"—-The Law Journal. | 
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